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EXPLANATORY  NOTE 


This  Digest  is  compUed  on  the  KEY-NUMBER  SYSTEM 

This  means  that 

Topics  and  section  numbers  of  this  Digest  are  identical 
with  those  in 

Decennial  Digesti  and  in  American  Digesti  Key*Num- 
ber  Series. 

Moreover,  the  Indexes  in  the  Advance  Sheets  and  bound  vol- 
umes of  the  Northeastern  are  arranged  on  the  same 
system,  and  are  current  Supplements  to  this  Digest. 

Whenever  you  find  a  case  in  point  in  this  Digest  and  wish  to  find 
other  authorities  on  the  same  point,  turn  to  the  same  topic 
and  section  number  in  these  other  digests  and  indexes. 

Illustration:  A  legal  proposition  found  in  this  Digest  under  Car- 
riers, section  93,  Liability  for  Misdelivery,  will  also  be  found 
under 

Carriers,  §  93,  in  the  Decennial  Digest; 

Carriers,  §  93,  in  the  American  Digest,  Key-Number  Se- 
ries, and 

Carriers,  §  93,  in  all  other  Key-Number  Digests  and  In- 
dexes. 
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DISTRICT  AND  PROSECUTING  ATTORNEYS. 

Scope-Note. 

[INCLUDES  public  prosecutors  for  particular  districts  or  counties  In  civil  as  well  as 
criminal  cases;  their  eligibility  for  the  office;  appointment,  qualification,  and  tenure  of 
office;  and  rights,  powers,  duties,  and  liabilities  of  public  prosecutors  and  their  assistants 
and  associate  counsel  in  general. 

[EXCLUDES  city  attorneys  and  counsel  of  municipal  corporaticms  (see  Municipal  Oor- 
porations) ;  election  of  district  or  county  attorneys  by  popular  vote  (see  Elections) ;  and 
particular  proceedings  by  prosecuting  attorneys  (see  Orand  Jury;  Indictment  and  Infor- 
mation; and  other  specific  heads).  For  complete  list  of  matters  excluded,  see  cross-refer- 
ences, post.] 

Analysis. 

§  1.  Nature  and  functions  of  office. 

§  2.  Appointment  or  election,  and  qualification  and  tenure. 

I  3.  Deputies,  assistants,  and  substitutes. 

I  4.  Compensation  and  fees. 

§  6. In  general. 

§  7.  Representation  of  state  or  county  in  general. 

§  8.  Powers  and  proceedings  in  general. 

§  9.  Prosecution  or  defense  of  civil  actions. 

§  10.  Liabilities  for  official  acts,  negligence,  or  misconduct. 

Cross-References. 
See- 
Advice  of  as  defense  to  action  for  malicious 

prosecntion.   ^Malicious  Pbosecution,  |  22. 
Communications  to  by  prosecutor  or  witness  in 

prosecution  as  priyileged.    WiTNsaexs,  i  203. 
Liability  of  county  for  salary  of  prosecuting 

attorney.     Couimss,   |   139. 
Misconduct  as  ground  for  new  trial.     Cbxmi- 

RAL  Law,  I  919. 
Participation   in    proceedings   of   grand    jury. 

Gkand  Jubt,  i  34. 


Rights  and  duties  in  trial  of  criminal  cases. 

Gbiminal  Law,  |  700. 
Signature    to    indictment.      Indicticent    and 
Information,  |  33. 
To  information.    Indictment  and  Infor- 
mation, I  51. 
Verification  of  information.     Indictment  and 

INFOBMATION,    |   52. 


Tlds  Bisest  is  eoatpUed  om  ike  Key-Hvmber  System.    For  explanatioiiy  seepace  iU| 

4  iND.DiG.-i  Pgi^.^^^  ^y  Google 


§1 


DISTRICT  AND  PROSECUTING  ATTORNEYS. 


[4  iDd.  Dig.— Page  2] 


§2 


I  1.  Hature  and  fnaetions  of  office. 

[a]  (Sap.  1860) 

The  offices  of  district  attorney  and  of  pros- 
ecuting attorney  are  distinct.  The  one  is 
created  by  the  constitution;  the  other,  by  the 
statute— Dodd  v.  Sweetser,  14  Ind.  292. 

[b]  (Sop.  1S70) 

Within  the  meaning  of  2  Gav.  &  H.  St.  p. 
450,  I  39,  defining  felonies,  a  prosecuting  at- 
torney is  an  officer  intrusted  with  the  admin- 
istration of  justice.— State  v.  llenning,  33  Ind. 
189. 

[c]  (Sop.  1874) 

Prosecuting  attorneys  are  not  state,  coun- 
ty, or  township  officers.— State  ex  rel.  Pitman 
V.  Tucker,  46  Ind.  355. 

[d]  (Sop.  1878) 

The  duties  of  prosecuting  attorneys  of  the 
circuit  courts  are  prescribed  by  statute,  and 
not  by  the  state  constitution,  and  such  duties 
may  be  increased  or  diminished  by  the  legisla- 
ture, or  they  may  be  divided  with  the  prosecut- 
ing attorneys  of  other  courts.— State  ex  rel. 
Hench  v.  Morrison,  64  Ind.  141. 

[el      (Sup.  1907) 

A  prosecuting  attorney  is  a  state,  and  not 
a  county  officer.— Board  of  Comers  of  Elkhart 
County  V.  Albright,  168  Ind.  564,  81  N.  E.  578 ; 
Mumaw  v.  Turner,  169  Ind.  701,  81  N.  E.  721. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dist.  &  Pros.  Attys.  §  1. 
See,  also,  32  Cyc.  p.  689. 

§  2.    Appointment  or  election,  and  qnal- 
iflcation  and  tenure. 

Local  and  special  laws,  see  Statutes,  §  101. 
lieview  by  courts  of  abolition  of  office  of  city 

attorney,  see  Constitutional  Law,  §  70. 
Usurpation  of  office,  see  Officers,  §  88. 

[a]  (Sop.  1853) 

A  prosecuting  attorney  elected  under  the 
act  of  1849  holds  his  office  during  his  full  term, 
notwithstanding  the  election  of  another  under 
the  act  of  1851,  before  the  expiration  thereof.— 
Barkwell  v.  State  ex  rel.  Robinson,  4  Ind.  179. 

[b]  (Sop.  1878) 

Acts  1865,  p.  153,  creating  the  Sixteenth 
judicial  circuit,  not  having  fixed  the  term  of 
office  of  the  prosecuting  attorney,  the  same,  un- 
der Const,  art.  15,  §  2,  continues  four  years.— 
Cropsey  v.  Henderson,  63  Ind.  268. 

[c]  (Sop.  1378) 

Act  March  6,  1873  (1  Rev.  St.  1876,  p. 
380),  divided  the  state  into  judicial  circuits. 
Prosecuting  attorneys  hold  office  for  two  years 
by  provision  of  the  constitution,  and  one  elect- 
ed in  1872  could  not  be  removed  by  this  act, 
but  became  attorney  for  the  new  circuit  in 
which  he  resided.  The  act  provided  that  an 
election  should  be  held  in  October  1873,  to 
Hect  prosecuting  attorneys  to  offices  held  un- 
der appointment  from  the  governor.    Hcldf  that 


this  provision  was  intended  to  apply  to  circuits 
in  which,  by  reason  of  the  new  division,  there 
was  no  resident  prosecuting  attorney,  and  that 
an  appointee  of  the  governor,  after  the  act  went 
into  effect  to  fill  a  vacancy  caused  by  the  resig- 
nation of  the  resident  attorney,  was  entitled 
to  hold  office  until  the  expiration  of  the  term 
in  1874.  An  election  of  the  appointee  to  suc- 
ceed himself  in  1873  was  therefore  illegal,  and 
his  re-election  in  1874  took  effect  from  that 
date,  and  not  from  the  expiration  of  the  term 
under  the  illegal  election  of  1873.— Moser  v. 
Long,  64  Ind.  189. 

A  mistake  or  error  in  the  commission  of  a 
prosecuting  attorney  does  not  change  the  be- 
ginning or  end  of  his  official  term.— Id. 

The  office  of  prosecuting  attorney  is  pro- 
vided for  by  the  constitution,  and  the  term 
thereof  is  fixed  at  two  years,  and  the  legisla- 
ture cannot,  therefore,  abolish  the  office  nor 
abridge  the  term  thereof.— Id. 

[d]  (Sop.  1880) 

The  term  of  office  of  the  prosecuting  attor- 
ney of  the  Allen  criminal  circuit  court  was 
and  is  for  two  years,  and  no  longer,  under  Act 
March  11,  1867,  §  3,  providing  that  such  at- 
torney should  hold  his  office  "in  the  manner 
required  by  law,"  and  intended  to  apply  to 
such  office  the  term  of  two  years  prescribed  by 
the  constitution  for  the  prosecuting  attorney 
of  the  circuit  court,  and  such  term  cannot  be 
extended  by  the  governor's  commission  for  a 
longer  period.— Hench  v.  State  ex  reL  O'Rourke, 
72  Ind.  297. 

[e]  (Sop.  1881) 

In  1878,  relator  was  elected  prosecuting 
attorney  of  the  Thirty-Fifth  judicial  circuit 
for  two  years  commencing  October  28,  1879. 
Act  March  21,  1879,  provided  that  thereafter 
two  counties  formerly  in  the  Thirty-Fifth  cir- 
cuit should  constitute  the  Fortieth  judicial  cir- 
cuit until  October  1,  1880,  when  they  should 
again  become  part  of  the  Thirty-Fifth  circuit, 
and  that  the  prosecutor  elect  of  the  Thirty- 
Fifth  circuit  should  be  prosecutor  of  the  For- 
tieth on  and  after  his  term  commenced.  Re- 
lator was  appointed  prosecutor  of  the  Fortieth 
circuit  under  the  act,  and  served  till  October 
28,  1879,  when  he  qualified  under  his  election 
and  continued  to  serve  and  designate  himself 
as  prosecutor  of  the  Fortieth  circuit  till  Oc- 
tober 1,  1880,  and  after  that  date  so  styled  and 
signed  himself.  In  October,  1880,  defendant 
was  elected  prosecutor  of  the  Thirty-BMfth  cir- 
cuit, and  thereafter  qualified.  Heldy  that  re- 
lator, on  qualifying  under  his  election,  became 
prosecutor  of  the  Fortieth  circuit  so  long  as  it 
lasted,  and  thereafter  of  the  Thirty-Fifth  cir- 
cuit until  October  28,  1881,  when  defendant's 
term  would  commence.— State  ex  reL  Adams  v. 
Peterson,  74  Ind.  174. 

Prior  to  March  21,  1879,  the  Thirty-Fifth 
judicial  circuit  was  composed  of  the  counties 
of  N.,  D.,  and  S.  At  the  general  election  of 
1878,  relator  was  elected  and  commissioned  as 
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prosecating  attorney  of  the  Thirty-Fifth  circuit 
to  hold  oflBce  from  October  28,  1879,  to  October 
28,  1881.  Act  March  21,  1879,  declared  the 
coanties  of  D.  and  S.  to  constitute  the  Fortieth 
circuit,  provided  that  such  circuit  should  con- 
tinue until  October  1,  1880,  when  the  counties 
composing  the  same  should  again  become  a 
part  of  the  Thirty-Fifth  circuit,  and  authorized 
the  Governor  to  appoint  a  judge  and  prosecut- 
ing attorney.  It  further  provided,  in  effect, 
that  relator  should  be  prosecuting  attorney  of 
the  Fortieth  circuit.  The  Governor  immediate- 
ly appointed  relator  as  prosecuting  attorney 
for  the  Fortieth  circuit  and  he  held  office  by 
appointment  until  October  28,  1879,  when  he 
entered  upon  his  regular  term  of  office.  A 
prosecuting  attorney  of  the  Thirty-Fifth  circuit 
was  also  appointed,  and  at  the  general  elec- 
tion of  1880  defendant  was  elected  prosecuting 
attorney  of  the  Thirty-Fifth  circuit.  On  the 
cesMition  of  the  existence  of  the  Fortieth  cir- 
cuit on  October  1,  1880,  relator  still  continued 
to  sign  himself  as  prosecuting  attorney  of  the 
Fortieth  circuit  as  he  had  done  while  that  cir- 
cuit was  in  existence.  Held,  that  he  did  not 
thereby  abandon  his  right  to  the  office  of  prose- 
cuting attorney  of  the  Thirty-Fifth  circuit  to 
which  he  had  been  elected.— Id. 

[f]  (S«p.  1881) 

By  Acts  1881,  p.  Ill,  §§  7,  8,  the  "Mation 
criminal  circuit  court"  became  the  "criminal 
court  of  Marion  county,"  but  the  effect  of  the 
act  was  not  to  remove  one  who,  at  the  time  it 
took  effect,  was  the  prosecuting  attorney  of 
the  former-named  court.  Such  attorney  will 
hold  the  office,  under  the  constitution  of  the 
state,  until  his  successor  shall  have  been  elected 
and  qualified,  and  such  "successor"  will  be  the 
prosecuting  attorney  of  the  "Nineteenth  judicial 
circuit,"  elected  and  qualified  after  said  act 
took  effect,  and  not  the  prosecuting  attorney 
then  in  office  who  had  been  elected  and  qualified 
previously.— Elam  v.   State,  75  Ind.  518. 

Under  Act  April  12,  1881,  concerning  crim- 
inal courts,  and  providing  for  the  establishment 
of  such  courts  in  the  county  of  Marion  and 
other  counties,  and  declaring  that  the  criminal 
circuit  courts  of  the  several  counties  named 
ahall  become  criminal  courts  and  the  judges 
and  prosecuting  attorneys  thereof  shall  be  the 
judges  and  prosecuting  attorneys  of  the  newly 
created  courts,  and  further  providing  that  the 
criminal  court  in  Vigo  county  shall  cease  to 
exist  after  the  third  Monday  in  November, 
1882,  the  term  of  office  of  the  prosecuting  attor- 
ney of  the  Marion  circuit  criminal  court  expires 
whenever,  after  the  taking  effect  of  the  act,  his 
successor  is  elected  and  qualified,  but  a  person 
elected  as  such  prosecuting  attorney  before  the 
passage  of  the  act  is  not  entitled  to  the  office. 
-Id. 

[g]  (Sap.  1885) 

Though  the  legislature  has  power  to  divide 
a  judicial  circuit  during  the  term  of  the  prose- 


cuting attorney  of  the  circuit,  it  cannot  legis- 
late the  attorney  out  of  a  circuit  altogether, 
and  to  that  extent  Acs  1885,  p.  29,  is  uncon- 
stitutional.—State  ex  reL  Howard  y.  Johnston, 
101  Ind.  223. 

Under  Const.  1851,  art.  7,  |§  9,  11  (Rev. 
St  1881,  IS  169,  171),  providing  that  the  state 
shall  be  divided  into  judicial  circuits,  and  that 
there  be  elected  in  each  judicial  circuit  a  prose- 
cuting attorney,  the  prosecuting  attorney  must 
reside  within  the  circuit  for  which  he  is  elected. 
—Id. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Dist  A  Pros.  Attys.  H 

2-9. 
See,  also,  32  Cyc.  pp.  690-696. 

§   3.    Deputies,    AMistaats,    and    rabsti- 
tutes. 

Disqualification  of  deputy  as  juror,  see  Jubt, 

S92. 
Power  of   town   trustees   to   employ    assistant 

counsel,    see   Municipal    Cobpobations,    | 

214. 

[a]  (Sap.  1859) 

Persons  acting  as  assistants  to  the  prose- 
cuting attorney,  though  they  had  not  been  ap- 
pointed in  writing  and  had  not  taken  the  oath^ 
as  deputy  prosecutors,  are,  it  seems,  officers  de 
facto,  and  their  acts  are  valid  in  the  absence 
of  a  showing  of  fraud.— Shattuck  v.  State,  13 
Ind.  473. 

[b]  (Sup.  1S82) 

When,  upon  failure  of  the  prosecuting  at- 
torney to  attend,  the  court  appoints  some  per- 
son to  prosecute,  the  appointee  may  perform 
any  duty  in  the  office.— Choen  v.  State,  85  Ind. 
209. 

[c]  (Sop.  1884) 

The  circuit  court  has  authority  to  appoint 
attorneys  to  assist  the  prosecuting  attorney, 
and  to  allow  compensation  payable  out  of  the 
county  treasury.— TuU  v.  State  ex  rel.  Glessner, 
09  Ind.  238. 

[d]  (Snp.  1902) 

Under  Acts  1899,  p.  352,  §  27,  providing 
that  no  court,  or  division  thereof,  of  any  coun- 
ty, shall  have  power  to  bind  the  county  by 
contract,  agreement,  or  in  any  other  way,  ex- 
cept by  judgment  rendered  in  a  cause  where 
such  court  has  jurisdiction,  to  any  extent,  be- 
yond the  amount  of  money  at  the  time  already 
appropriated  for  the  purpose  for  which  the 
obligation  is  attempted  to  be  incurred,  and  all 
obligations  attempted  beyond  such  existing  ap- 
propriations shall  be  absolutely  void,  an  at- 
torney appointed  by  the  circuit  court  to  assist 
the  prosecuting  attorney  in  the  prosecution  of 
a  murder  case  therein  cannot  recover  from  the 
county  for  his  services,  where  at  the  time  he 
was  appointed  and  rendered  the  services  there 
was  no  existing  appropriation  for  the  purpose 
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of  paying  therefor.—Turaer  v.  Board  of  Com*n 
of  Elkhart  Ck>unty,  63  N.  E.  210,  158  Ind.  16(5. 

Fob  Cases  fbom  Othib  States, 

See  17  Cent.  Diq.  Dist.  ft  Proa.  Attys.  |f 

10-17. 
See,  also,  32  Cyc  pp.  718-727. 

§  4.    CompensAtiom  and  fees. 

Docket  fees  of  city  attorney  in  prosecutions  for 
violation  of  ordinances,  see  Municipal  Cob- 
pobations,  f  644. 

Ijocal  or  special  laws,  see  Statutes,  |  102. 

Pleading  claim  for  fees  as  set-ofit  or  counter- 
claim, see  Pleadino,  f  144. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dio.  Dist.  &  Pros.  Attys.  ff 

18-33. 
See,  also,  32  Cyc.  pp.  695-709. 

S   5.    — —  In  c^seraL 

M     (S«p.  1832) 

A  prosecuting  attorney  is  entitled  to  a  fee 
of  $2.50,  where,  previous  to  judgment  on  scire 
facias,  the  principal  was  surrendered  in  dis- 
charge of  his  bail,  and  judgment  was  rendered 
against  the  surety  for  the  costs.— State  v.  Arm- 
strong, 3  Blackf.  42. 

[b]  Under  Rev.  Code  1831,  p.  252,  giving  the 
prosecuting  attorney  a  fee  for  every  conviction, 
he  is  entitled  to  several  fees  where  several  per- 
sons are  jointly  indicted  for  the  same  offense 
and  jointly  tried.— (Sup.  1838)  -State  v.  Cripe,  5 
Blackf.  6;  (1872)  Same  ▼.  Kinneman,  39  Ind. 
36. 

[C]  (Sap.  1853) 
Act  Feb.  14,  1851,  p.  141,  S  1,  repeals  Act 
Jan.  27, 1847,  p.  54,  S  6,  giving  the  prosecuting 
attorney  a  fee  of  $4  on  plea  of  guilty  on  an  in- 
dictment for  gaming,  and  revives  the  law  as  it 
stood  before  that  act,  which,  by  Rev.  St.  1838, 
p.  298,  gives  a  fee  of  $2.50.— State  v.  Shuffle- 
barger,  4  Ind.  532. 

[d]     (S«p.  1855) 
The  prosecuting  attorney  is  entitled  to  but 
one  fee  where  several  persons  are  jointly  in- 
dicted for  the  same  offense,  and  jointly  tried.—. 
Banday  t.  State,  6  Ind.  398. 

[e]     (Sap.  18S8) 

Docket  fees  of  a  prosecuting  attorney  are 
payable  out  of  the  state  treasury.— Jewett  v. 
Talbott,  11  Ind.  298. 

m     (Sap.  1860) 

St  1859,  giving  salaries  to  prosecuting  at- 
torneys, does  not  affect  district  attorneys.— 
Dodd  T.  Sweetser,  14  Ind.  292. 

[g]    (Sap.  1861) 

A  county  is  not  chargeable  with  the  dis- 
trict or  circuit  attorney's  docket  fees,  accruing 
in  the  prosecution  of  cases  in  which  the  defend- 


ants are  acquitted.— Nourse  v.  Board  of  Com'rs 
of  Warren  County,  17  Ind.  355. 

[h]     (Sap.  1870) 

A  prosecuting  attorney  cannot  recover  from 
the  county  for  the  services  rendered  by  him,  in 
his  ofRcial  capacity,  at  the  request  of  the  coun- 
ty commissioners  in  prosecuting  a  suit  against 
a  defaulting  officer ;  the  services  being  within 
his  official  duty,  and  his  compensation  therefor 
being  limited  to  his  salary.— Board  of  Com'rs 
of  Jay  County  v.  Templer,  34  Ind.  322. 

[i]  (Sup.  1878) 
The  salary  of  the  prosecuting  attorney  of 
the  Marion  criminal  court  created  by  Act  Dec. 
20,  1865  (Acto  1865,  p.  153),  is  to  be  paid  out 
of  the  county  treasury.— Oropsey  v.  Henderson, 
63  Ind.  268. 

[J]  (Sap.  1878) 
A  criminal  prosecuting  attorney  has  the 
exclusive  right  to  prosecute  the  criminal  cases 
in  all  the  courts  in  his  county  having  jurisdic- 
tion thereof,  and,  in  counties  where  there  is  a 
criminal  court  and  prosecuting  attorney,  such 
prosecuting  attorney  is  entitled  to  prosecute  be- 
fore justices  of  the  peace,  and  receive  the  inci- 
dental docket  fee;  and,  in  counties  where  there 
is  no  criminal  court  and  prosecuting  attorney, 
the  constitutional  prosecuting  attorney  of  the 
constitutional  circuit  court  may  thus  prosecute 
and  receive  the  fees.— State  ex  rel.  Uench  v. 
Morrison,  64  Ind.  141. 

[k]      (Sap.  1879) 

No  fee  can  be  taxed  in  favor  of  the  prose- 
cuting attorney  in  a  criminal  case,  wherein  he 
does  not  appear  either  in  person  or  by  deputy.— 
State  ex  rel.  Orr  v.  Jackson,  68  Ind.  58. 

Act  March  12,  1875  (§  1,  Rev.  St.  1876,  pw 
467),  fixing  the  fees  of  prosecuting  attorneys 
among  other  officers,  provides  that  the  officers 
named  in  the  act  shall  be  entitled  to  receive 
"for  the  services  herein  provided  for**  the  fees 
set  forth,  and  none  other.  Section  35  declares 
that,  if  any  of  the  officers  named  in  the  act 
shall  make  any  charge  for  services  not  by  him 
performed,  any  such  officer  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  fined,  etc.  Heldj  that  it  is  not  the  duty 
of  a  justice  of  the  peace  to  tax  a  docket  fee 
for  a  prosecuting  attorney  as  part  of  the  costs 
against  the  defendant  in  any  criminal  case 
where  there  is  a  judgment  rendered  for  fine 
and  costs,  unless  such  prosecuting  attorney,  in 
person  or  by  his  deputy,  has  appeared  and  pros- 
ecuted the  case  on  behalf  of  the  state  before 
such  justice. — Id. 

[1]  (Sap.  1881) 
Dn  the  forfeiture  of  money  deposited  as 
bail  in  a  criminal  case,  the  prosecuting  attor^ 
ney  is  entitled  to  the  same  docket  fee  to  which 
he  is  entitled  on  a  forfeited  recognizance;  but 
he  is  not  entitled  to  a  percentage  on  the  money 
forfeited  until  after  he  has  prosecuted  a  suit 
for  the  recovery  of  the  forfeited  money  to  final 
judgment— State  v.  Barron,  74  Ind.  374. 
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[m]     (S«p.  1881) 

Under  1  Rev.  St.  1876,  p.  475,  a  prosecut- 
ing attorney  is  entitled  to  a  percentage  on  mon- 
ey deposited  as  bail  and  forfeited,  unless  he  has 
prosecuted  a  suit  therefor  to  final  judgn)^nt. 
The  percentage  is  to  be  taken  on  the  amount 
collected.— Ex  parte  Ford,  74  Ind.  415. 

[D]  (Svp.  1888) 
Where  the  prosecuting  attorney  obtains  a 
docket  fee  of  $5  in  his  favor  on  conviction  of 
each  defendant  before  a  justice,  and  the  case  is 
appealed  to  the  circuit  court,  where  a  further 
fee  of  $7  is  allowed  on  pleas  of  not  guilty,  un- 
der the  statute,  the  appeal  to  the  circuit  court 
does  not  vacate  the  justice's  judgment  so  as  to 
deprive  such  attorney  of  the  fees  and  costs  as 
taxed  by  and  before  such  justice.— Ard  v.  State, 
114  Ind.  542,  16  N.  E.  504. 

[ol      (Sap.  1890) 

A  prosecuting  attorney  who  obtains  judg- 
ment on  the  relation  of  a  county  auditor  upon 
the  official  bond  of  a  defaulting  county  treas- 
urer has  no  lien  on  such  judgment  for  his  fee. 
—Wood  V.  State  ex  rel.  Canady,  125  Ind.  210, 
25  N.  E.  190. 

[p]      (Sap.  1890) 

Rer.  St.  1881,  §  6506,  provides  that  the 
prosecuting  attorney  shall  receive  as  compensa- 
tion a  percentage  '*upon  all  sums  collected  aft- 
er judgment*'  in  a  suit  against  a  defaulting  coun- 
ty treasurer.  Held,  that  he  was  only  entitled 
to  his  percentage  on  such  portion  of  the  amount 
collected  as  inures  to  the  benefit  of  the  county 
itself,  and  not  to  the  school  and  road  funds.— 
Wood  V.  Board  of  Com*rs  of  Madison  County, 
125  Ind.  270,  25  N.  E.  188;  Board  of  Com'rs 
of  Madison  County  v.  Wood,  126  Ind.  168,  25 
N.  B.  190. 

Fob  Cases  from  Other  States, 

See  17  CTent.  Dig.  Dist.  &  Pros.  Attys.  §§ 

18-25. 
See,  also,  32  Cyc.  pp.  695-707. 

§  7.  R«presentatiom  of   state   or   eounty 

Appearance  in  divorce  suits,  see  Divorce,  |  74. 

[a]  (Svp.  1875) 
The  prosecuting  attorney  is  the  proper  per- 
son to  represent  the  state  in  proceedings  to  set 
aside  the  forfeiture  of  a  recognizance  for  the 
appearance  of  a  defendant  to  answer  to  an  in- 
dictment—State V.  Shideler,  51  Ind.  64. 

For  Cases  froic  Other  States, 

See  17  Cent.  Dig.  Dist.  &  Pros.  Attys.  | 

34. 
See,  also,  32  Cyc.  pp.  710-713. 

i  8.    Powers  and  prooeedlncs  in  geaeraL 

Powers  of  attorney  employed  to  bring  action 
for  city,  see  Municipal  Corporations,  | 
219. 


[a]  (Sap.  1843) 

,  A  prosecuting  attorney  has  no  authority  to 
remit  any  portion  of  the  sentence  of  a  person 
convicted  of  an  offense.— State  v.  Brewer,  7 
Blaclif.  45. 

[b]  (Sap.  1876) 

It  is  the  duty  of  the  prosecuting  attorney 
to  prosecute  suits  against  administrators  for 
malfeasance  in  office.— Fuhrer  v.  State  ex  rel. 
Attorney  General,  55  Ind.  150. 

[c]  (Sap.  1879) 

In  counties  where  no  criminal  court  has 
been  established,  the  prosecuting  attorney  may 
appear  in  all  criminal  cases  before  justices  of 
the  peace,  for  and  on  behalf  of  the  state.— State 
ex  rel.  Orr  v.  Jackson,  68  Ind.  58. 

[d]  (Sap.  1908) 

It  is  the  duty  of  prosecuting  attorneys  to 
assfet  the  court  in  the  preparation  of  instruc- 
tions in  cases  on  trial.— State  v.  Fisk,  170  Ind. 
166,  83  N.  B.  995. 

For  Cases  from  Otbi»  States, 

See  17  Cent.  Dig.  Dist.  ft  Pros.  Attys.  || 

34,  35. 
See,  also,  32  Cyc.  p.  710. 


§   0.    Proseeutioa  or  defense  of  eivil  ao- 
tions. 

Necessary  parties  to  quo  warranto  proceedings, 
see  Quo  Warranto,  §  30. 

Prosecution  of  proceedings  to  enforce  forfeiture 
of  corporate  franchise  and  dissolution  of  cor- 
poration, see  Corporations,  f  613. 

[a]  (Sap.  1883) 

Where  the  attorney  .  general  has  brought 
an  action  on  a  forfeited  recognizance,  after  the 
prosecuting  attorney  has  neglected  to  do  so  for 
a  year,  the  latter  cannot  antagonize  the  action 
in  any  way;  and  an  appearance  by  him  after 
leaving  office  to  a  motion  to  set  aside  the  forfei- 
ture is  a  nullity. — State  v.  Schloss,  02  Ind.  293. 

[b]  (Sap.  1907) 

The  prosecuting  attorney  may  maintain 
quo  warranto  proceedings  to  oust  an  ineligible 
officer.— State  ex  rel.  Clawson  v.  Bell,  160  Ind. 
61,  82  N.  E.  69,  13  L.  R.  A.  (N.  S.)  1013,  124 
Am.  St.  Rep.  203. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dist.  &  Pros.  Attys.  {§ 

36,  37. 
See,  also,  32  Cyc.  pp.  715-717. 


§10.  LiabUitles  for  official  acts,  me^U- 
CMioe,  or  atiseoaduot. 

Liability  to   action  for   malicious  prosecution, 
see  Malicious  Prosecution,  f  42. 

[a]    (Sap.  1890) 
The  sureties  on  the  official  bond  of  a  pros- 
ecuting attorney,  conditioned  that  he  will  hon- 
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estly  discharge  the  duties  of  his  office,  are  not 
responsible  for  his  neglect  to  take  default  and 
judgment  of  forfeiture  on  a  recognizance  where 
the  defendant  fails  to  appear,  in  the  absence  of 
any  express  statutory  direction  that  he  should 
take  such  default— State  ex  rel.  Michener  v. 
Egbert,  123  Ind.  448,  24  N.  B.  256. 


Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Dist.  &  Pros.  Attys. 

38. 
See,  also,  32  Cyc  pp.  717-718. 

DISTRICT  COURTS. 

See  Courts,  {{  41S-424. 


DISTRICT    OF   COLUMBIA. 

Scope-Note. 

[INCLUDES  the  district  ceded  to  the  United  States  as  the  seat  of  government ;  the 
cessions  and  their  effect  in  general ;  status  of  the  District  as  a  body  politic  and  corporate ; 
establishment  and  control  of  the  capitol  and  other  public  buildings  and  public  reservations; 
power  of  the  national  government  over  the  District;  local  laws  and  laws  of  the  United 
States  applicable  thereto ;  establishment  and  organization  of  the  local  government,  appoint- 
ment of  officers  thereof,  and  rights,  powers,  proceedings,  and  liabilities  of  such  government, 
its  officers  and  agents ;  public  improvements  and  assessments  therefor ;  property,  contracts, 
indebtedness,  bonds,  and  other  securities  of  the  District;  taxation  by  the  District  and  its 
revenue;    and  actions  by  or  against  the  District. 

[EXCLUDES  citizens  in  the  District  and  their  rights  in  general  (see  Citizens;  Con- 
sHiutional  Law;  Civil  Rights);  and  courts  of  the  District  (see  Courts;  and  particular  sub- 
jects of  jurisdiction),  and  judges  and  other  officers  thereof  (see  Judges;  Clerks  of  Courts; 
and  other  specitic  heads). 


S  3.    IiecislAtive  power  of  Ooasross. 

[a]  (Sup.  1878) 
Congress  cannot,  under  the  constitution, 
create  a  private  corporation,  but,  in  its  capac- 
ity as  the  local  legislature  of  the  District  of 
Columbia,  it  may  create  such  a  corporation 
within  and  for  said  District.— Daly  v.  National 


Life  Ins.  Co.  of  United  States  of  America,  ^ 
Ind.  1. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dist.  of  Col.  |  3, 
See,  also,  14  Cyc  pp.  528,  529. 


DISTRICTS. 

County  commissioners'  districts,  change  as  af- 
fecting term  of  commissioner.  Counties,  i 
43. 

Drainage  or  reclamation  districts.  Drains,  {{ 
2,  12-20. 

Election  districts.    Ei^EcnoNS,  {  48. 

Highway  districts.    Highways,  |  90. 

Judicial  districts  in  which  suits  in  federal 
courts  must  be  brought.  Courts,  {{  267- 
272. 

liegislative  districts.    States,  |  27. 

School  districts.  Schools  and  School  Dis- 
tricts, §§  9^177. 

Taxing  and  assessment  districts— 
Municipal  Corporations,  {  450. 
Taxation,  U  29,  252-286. 


DISTRINGAS. 

Against  corporation,  see  Corporations,  I  507. 


DISTURBANCE. 

fifee— 

Breach  of  the  Peace. 

Easements,  {{  56-58. 

Ferry  franchise.    Ferries,  |  19. 

Possession    of  demised    premises.      Landlord 

AND  Tenant,  ||  131-133. 
Affecting  liability  for  rent.    Landlord  and 

Tenant,  {  186. 
Constituting  eviction  of  tenant    Landlord 

AND  Tenant,  {  172. 
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Scope-Note, 

[INCLUDES  acts  or  conduct  interfering  with  the  peace  or  order  of  a  lawful  assem- 
blage of  persons  for  religious  or  other  purposes;  nature  and  extent  of  criminal  responsi- 
bility therefor,  and  grounds  of  defense;  and  prosecution  and  punishment  of  such  acts  or 
conduct  as  public  offenses. 

[EXCLUDES  breach  of  public  peace  (see  Breach  of  the  Peace).  For  complete  list  of 
matters  excluded,  see  dross-references,  i)ost] 

Analysis. 

§    1.  Nature  and  elements  of  offenses. 
§    5.  Indictment  or  information. 

§    6.  Requisites  and  sufficiency. 

§    7.  Issues,  proof,  and  variance. 

§    8.  Evidence. 

§  10.  Admissibility. 

§  11.  Weight  and  sufficiency. 

§  12.  Trial. 

§  14.  Questions  for  jury. 

§  17.  Prevention  or  suppression  of  disturbance,  and  expulsion  of  of- 
fenders. 

CrosS'References. 
See— 

Bbeach  of  the  Peace. 
Jurisdiction  of  justice.    Criminal  Law,  |  90. 


9    1.    Katvre  and  olemeiits  of  offenses. 

[a]  (Sup.  1862) 

A  conyietion  cannot  be  had  under  the  sec- 
tion of  the  statute  prohibiting  the  disturbing 
of  a  religious  meeting,  for  want  of  a  statutory 
definition  of  what  such  disturbance  is.— Maryin 
y.  State,  19  lud.  181. 

[b]  (Sup.  1867) 

Under  Act  March  3,  1859,  proyiding  that 
any  person  who  shall  molest  or  disturb  any 
public  meeting  held  for  a  lawful  purpose  shall 
be  fined,  etc.,  the  offense  intended  to  be  prohib- 
ited by  the  statute  is  sufficiently  defined.— State 
y.  Oskinff,  28  Ind.  304. 

[c]  (Sup.  1870) 

Under  Acts  Sp.  Sess.  1865,  p.  201,  prohibit- 
ing the  sale  of  articles  enumerated,  or  '*other 
articles,"  within  one  mile  of  a  religious  assem- 
blage, without  permission,  the  sale,  under  the 
conditions  prohibited,  of  any  articles,  though 
not  among  those  enumerated,  is  an  offense.— 
State  y.  Solomon,  33  Ind.  450. 

[d]      (Sup.  1879) 

The  protection  of  a  religions  meeting  from 
disturbance  does  not  cease  with  the  benedic- 
tion of  the  minister,  but  continues  until  an  ac- 
tual dispersion  takes  place.— State  y.  Lusk,  68 
Ind.  264. 


[e]      (Sup.  1889) 

Defendant  entered  a  meeting  of  the  Salya- 
tion  Army  with  a  cigar  in  his  mouth,  and  re- 
fused to  remoye  his  hat,  as  requested.  Held, 
that  he  was  guilty  of  yiolating  Rey.  St.  1881, 
{  1968,  forbidding  the  disturbance  of  public 
worship.-HuU  y.  State,  120  Ind.  153,  22  N.  K. 
117. 

A  Salyation  Army,  though  its  method  of 
worship  be  uncommon,  is  within  the  protection 
of  the  statute  relatiye  to  disturbing  persons  as- 
sembled for  the  purpose  of  religious  worship. 
—Id. 

Fob  Gases  from  Otueb  States, 

See  17  Cent.  Dig.  Distur.  of  Pub.  A  If 

1-5. 
See,  also,  14  Cyc.  pp.  540-543. 

§   5.    iBdiotmeiit  or  Inf  omuitioii* 

Duplicity,  see  Indictment  and  Infobication, 

I  125. 
Election  between  counts*  see  Indkttment  and 

Infobmation,  §  132. 

Fob  Cases  tbou  Otheb  States, 

See  17  Cent.  Dig.  Distur.  of  Pub.  A.  || 

7-12. 
See,  also,  14  Cyc.  pp.  545-549. 
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§  12 


§   6.    —  Reqviiitei  and  svllloieiioj. 

[a]  (Sup.  1841) 

An  iDdictment  for  disturbing  a  religious 
society  need  not  state  the  name  of  the  society. 
—State  V.  Ringer,  6  Blackf.  109. 

[b]  (Sup.  1867) 

An  information  against  the  defendants  for 
molesting  a  meeting  of  the  inhabitants  of  the 
state  met  together  for  the  purpose  of  holding 
a  singing  school  charged  that  the  disturbance 
was  occasioned  by  the  defendants'  forcing  their 
way  into  the  house  in  which  the  school  was 
held,  against  the  rules,  and  making  a  great 
noise,  by  talking  loudly  and  boisterously.  Held, 
that  the  information  was  sufficient,  under  Act 
March  3,  1859  (2  Gav.  &  H.  St.  p.  469),  pro- 
viding a  penalty  for  molesting  or  disturbing 
public  meetings.— State  v.  Oskins,  28  Ind.  364. 

[c]  (Sup.  1876) 

In  a  prosecution  under  Act  Nov.  30,  1865 
(Davis'  Rev.  St.  Supp.  1870,  p.  257),  for  molest- 
ing or  disturbing  a  meeting  other  than  those 
for  the  purposes  specifically  named  in  said  act, 
the  affidavit,  information,  or  indictment  should 
aver  that  it  was  a  meeting  for  a  lawful  pur- 
pose; and  an  affidavit  which  described  the 
meeting  as  '*a  certain  collection  of  divers  in- 
habitants of  the  state  of  Indiana,  met  together 
as  a  singing  school,"  was  bad,  on  motion  to 
quash.— State  v.  Zimmerman,  53  Ind.  360. 

[d]  (Sup.  1877) 

An  indictment  under  Act  March  3,  1859, 
*'for  the  better  protection  of  religious  meetings, 
agricultural  fairs,  and  other  lawful  assem- 
blages,'* which  charges  that  defendant  at  a  cer- 
tain time  and  place  unlawfully  interrupted,  mo- 
lested, and  disturbed  a  lawful  assemblage  of 
persons  met  together  to  transact  certain  mat- 
ters pertaining  to  the  business  of  a  certain 
church,  **by  talking  in  a  loud  and  boisterous 
manner,  and  charging  said  meeting  with  being 
a  mob,"  etc.,  is  sufficient— Kidder  v.  State,  58 
Ind.  68. 

[e]  (Sup.  1882) 

Under  Rev.  St.  {  1988,  punishing  the  dis- 
turbing of  *'any  collection  of  any  inhabitants 
of  this  state  convened  for  the  purpose  of  wor- 
ship, or  any  agricultural  fair  or  exhibition, 
♦  ♦  •  or  any  meeting  of  inhabitants  of  this 
state  met  together  for  any  lawful  purpose,"  an 
indictment  charging  the  disturbance  of  **a 
meeting  of  inhabitants  of  S.  county,  and  state 
of  Indiana,  met  together  for  a  lawful  purpose," 
is  sufficient.— Howard  v.  State,  87  Ind.  68. 

[f]  (App.  1897) 
An  information  under  Rev.  St.  1894,  {  2074 
(Horner's  Rev.  St.  1897,  |  1968),  for  disturbing 
**a  meeting  of  inhabitants  of  this  state,  met  to- 
gether for  a  lawful  purpose,"  need  not  state 
what  the  particular  puipose  was.— Blake  v. 
State,  47  N.  E.  942,  18  Ind.  App.  280. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Distur.  of  Pub.  A.  || 

7-11. 
See,  also,  14  Cyc.  pp.  545-549. 


§  7*    —  IM1I0I,  proof»  and  Tariaaoe, 

[a]  (Sup.  1879) 

Under  an  indictment  based  on  2  Rev.  St 
1876,  p.  472,  I  1,  for  molesting  or  disturbing 
a  **certain  collection  of  divers  inhabitants  of 
the  state  of  Indiana,  then  and  there  met  to- 
gether for  religious  worship,"  the  state  is  not 
limited  to  proof  that  defendant  disturbed  the 
collection  of  inhabitants  referred  to  in  the  in- 
dictment while  engaged  in  religious  worship, 
but  is  entitled  to  show  anything  that  such  de- 
fendant  did  tending  to  make  a  disturbance  at 
any  time  while  the  congregation  remained  as- 
sembled together,  after  having  met  for  religious 
worship.— State  v.  Lusk,  68  Ind.  264. 

[b]  (Sup.  1881) 

Under  2  Rev.  St.  1876,  p.  472,  which  refers 
to  a  ''collection  of  any  inhabitants  of  thii 
state,"  the  allegation  in  the  affidavit  in  a  prose- 
cution for  disturbing  a  religious  meeting  that 
such  meeting  was  a  collection  of  inhabitants 
of  the  state  was  material,  and  must  be  proved. 
—Cooper  ▼.  State,  75  Ind.  62. 

[c]  (Sup.  1889) 

An  allegation  in  an  information  for  dis- 
turbing public  worship  that  by  such  conduct 
certain  persons  named  were  disturbed  is  sur- 
plusage, and  it  is  not  necessary  to  prove  it  as 
laid.-Hull  v.  State,  120  Ind.  153,  22  N.  B. 
117. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Distur.  of  Pub.  A«  1 12. 
See,  also,  14  Cyc  p.  549. 

§   8*    ZMdenoe. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Diq.  Distur.  of  Pub.  A.  fl 

13,  14. 
See,  also,  14  Cyc.  p.  550. 

§  10.  AdmUsibiUty. 

Res  gest«,  see  Cbihinal  Law,  |  364. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Distur.  of  Pab.  A.  1 13. 

§  11.  —  Weight  and  svAoieiioy. 

[a]      (Svp.  1882) 

One  cannot  be  convicted  of  tho  offense  of 
disturbing  a  singing  school  upon  evidence  that 
he  was  one  of  a  crowd,  lawfully  assembled,  from 
which  the  disturbance  proceeded;  there  being 
no  other  evidence  to  connect  him  with  the  dis- 
turbance.—Miller  v.  State,  83  Ind.  334. 

Fob  Gases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Distur.  of  Pub.  A.  |  14. 

§12.  Trial. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Distur.  of  Pub.  A.  U 

15-18. 
See,  also,  14  Cyc.  p.  551. 
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f  14.  — —  Qnestiom  for  Jvry. 

M     (Sup*  I860) 

It  iB  a  question  for  the  Jury  whether,  im- 
mediately after  the  benediction,  and  before  the 
members  have  dispersed,  the  society  is  "met  to- 
gether for  religious  worship,"  within  the  mean- 
ing of  the  statute  against  disturbers  of  meet- 
ings,—State  V.  Snyder,  14  Ind.  429. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Disturb,  of  Pub.  A.  1 16. 
See,  also,  14  Cyc.  p.  551. 

$17.  PreTeBtiom  or  svppresslom  of  dis- 
turbaaee,  and  ezpvlsioii  of  off  ond- 
era* 
[a]     (Sup.  1866) 
A  religious  society  may  use  the  necessary 
force  to  remove  one  who  is  disturbing  the  so- 
ciety by  a  willful  violation  of  the  rule  of  the 
church  that  males  and  females  should  sit  apart 
— McLain  v.  Matlock,  7  Ind.  525,  65  Am.  Dec. 
746. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Distur.  of  Pub.  A.  1 19. 

DITCHES. 

See — 

Ditching  associations.    Associations,  |  16. 

Dbauvs. 

Watkbs  and  Wateb  Coubsbs,  §1  161-179. 

DIVERSE  CITIZENSHIP. 

Ground  of  Jurisdiction  of  United  States  courts— 
CouBTB,  ii  806-314. 
Remoyai.  of  Causes,  |§  27-61. 

DIVERSION. 

£fee— 

Dedicated  property.   Dedication,  §  64. 
F^ds  of  religious  society.    Religious  Socie- 
ties, S  21. 
Instrument  to  unauthorized  purpose— 
Bnxs  AND  Notes,  {{  50,  380,  479. 

PBINCIPAL   AND    SUBETT,    {§   93-95. 

Waters— 

Municipal  Cobpobations,  S|  834,  835. 
Watebs  and  Wateb  Coubses,  {{  78-87. 


DIVIDED  COURT. 

8ee^ 

Decisions.    COUBTS,  I  102. 
On  appeal—  . 

Appeal  and  Ebbob,  |  1123. 

COUBTS,  §  102. 


DIVIDENDS. 

See— 

Creditors'  dividends— 

Assignments  fob  Benefit  of  Cbeditobs,. 
I  324. 

Insolvency,  §  123. 
Stock  dividends— 

Banks  and  Banking,  |  41. 

Building  and  Loan  Associations,  §  11. 

Cobpobations,  |§  154-158. 

DIVISIBLE  CONTRACTS. 

iSfee— 

Contracts,  I  171. 
Insubance,  S  179. 
6ALE8,   §  62. 

DIVISION. 

See— 

Capital  on  dissolution  of  firm.    Pabtnebship^ 

§  305. 
Church  as  affecting  property  or  funds.     Reli- 

Gious  Societies,  §  23. 
Counties,  §{  12,  16. 
Municipal  Cobpobations,  |  32. 
Property  on  assignment  of  dower.    Dower,  §f 
89-91. 
On  divorce.     Divobce,  §  252. 
Rents    and    profits    on    assignment    of   dower. 

DowEB,  §  93. 


DIVISION  FENCES. 

See  Fences. 

DIVISION  LINES. 

See  BouNDABiES,  |  8. 
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DIVORCE. 

Scope-Note. 

[INCLUDES  dissolution  of  the  relation  of  marriage,  total  or  partial,  by  legislative 
or  judicial  action,  and  Judicial  separation  of  husband  and  wife;  nature  and  scope  of  the 
remedy  in  general;  grounds  of  actions  for  divorce  or  separation  and  defenses  thereto; 
jurisdiction  to  grant  divorces  or  separations,  and  proceedings  therefor;  incid^ital  relief 
as  to  alimony,  disposition  of  property,  custody  and  support  of  children,  etc.;  judgments 
or  decrees  and  operation  and  effect  thereof ;  review  of  proceedings ;  costs  in.  actions  for 
divorce  or  separation;   and  status,  rights,  and  liabilities  of  divorced  persons. 

[EXCLUDES  actions  to  annul  marriage  (see  Marriage) ;  separations  by  agreement, 
and  actions  for  separate  maintenance  without  divorce  (see  Husband  and  Wife) ;  and  effect 
of  divorce  on  rights  of  dower  (see  Dowei')^  curtesy  (see  Curtesy),  or  homestead  (see  Home- 
stead).   For  complete  list  of  matters  excluded,  see  cross-references,  post.] 

Analysis. 

I.  Nature  and  Form  of  Remedy. 

§    2.  What  law  governs. 

§    4.  Constitutional  and  statutory  provisions. 

§    5.  Legislative  divorces. 

§    QYo.  Mode  and  forms  of  procedure  in  general. 

§    8.  Joinder  of  causes  and  proceedings. 

§  11.  Interest  of  state  or  public. 

II.  Grounds. 

§  12.  Causes  for  divorce  in  general. 

§  13.  Statutory  provisions. 

§  181/^.  Illegality  of  marriage. 

§  19.  Personal  infirmities  and  conditions  arising  after  marriage. 

§  23.  Insanity  or  other  mental  incompetency. 

§  24.  Conviction  and  imprisonment  for  crime. 

§  27.  Cruelty. 

§  31.  Failure  to  support. 

§  37.  Desertion  or  absence. 

§  38.  Causes  deemed  by  court  sufficient. 

III.  Defenses. 

§43.  Insanity. 

§  47.  Condonation. 

§  48.  In  general. 

§  49.  Acts  constituting  condonation. 

§  51.  Revival  of  offenses  condoned. 

§  52.  Recrimination. 

§  53.  In  general. 

§  54.  Grounds. 

§  55.  Operation  and  effect. 

IV.  Jurisdiction,  Proceedings,  and  Relief. 

(A)  Jurisdiction,  Venue,  and  Limitations. 
§  57.  Courts  invested  with  jurisdiction. 
§  58.  Jurisdiction  of  cause  of  action. 

§  59.  In  general. 

§  61.  Place  of  occurrence  of  cause  for  divorce. 

§  62.  Domicile  or  residence  of  parties. 

§  63.  Separate  domicile. 

§  65.  Jurisdiction  of  the  person. 
§  66.  Venue. 

This  Digest  is  compiled  on  the  Key-Number  System.    For  explAnatioii,  Mf  pas«  iU. 
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IV.  Jurisdiction,  Proceedings,  and  Relief — Continued. 

CB)  Parties,  Process,  and  Incidental  Proceedings. 
§  70.  Parties. 

§  72,  Defendants. 

§  74.  Defense  on  behalf  of  state  or  public. 

§  75.  Process  or  notice. 

§  76.  In  general. 

§  77.  Personal  service. 

§  79.  Service  by  publication. 

§  80. Return  and  proof  of  service. 

§  81.  Appearance. 
§  85.  Discovery. 

(C)  Pleading. 

§  89.  Bill,  libel,  complaint,  or  petition. 

§  90.  Form  and  requisites  in  general. 

§  91.  — —  Residence  of  parties. 

§  93.  Grounds  for  divorce. 

§  96.  Answer. 

§  97.  Form  and  requisites  in  general. 

§  99.  Affirmative  defenses. 

§  101.  Counterclaim  or  cross-bill,  libel,  complaint,  or  petition. 

§  102.  Replication  or  reply. 

§  104.  Amended  and  supplemental  pleadings. 

§  106.  Verification  of  pleadings. 

§  106.  Affidavits  accompanying  pleadings. 

§  108.  Issues,  proof,  and  variance. 

(D)  Evidence. 

§  109.  Presumptions  and  burden  of  proof. 
§  110.  'Admissibility. 

§  115.  Adultery. 

§  116.  Cruelty  or  other  ill  treatment. 

§  119.  Desertion. 

§  123.  Weight  and  sufficiency  of  evidence. 
§  124.  — ' —  In  general. 

§  125.  Admissions  and  confessions. 

§  127.  Testimony  of  parties,  and  corroboration. 

§  129.  Adultery. 

§  133.  Desertion  or  absence. 

§  137.  Taking  and  filing  proofs  before  heanng. 

(E)  Dismissal,  Trial  or  Hearing,  and  New  Trial. 

§  138.  Dismissal  before  hearing. 

§  139.  Voluntary. 

§  13914.  Involuntary. 

§  140.  Scope  of  inquiry  and  powers  of  court. 

§  141.  In  general. 

§  142.  On  default  of  defendant. 

§  144.  Submission  of  issues  to  jury. 

§  146.  Mode  and  conduct  of  trial  in  general. 

§  149.  Verdict  and  findings  by  jury. 

§  150.  Decision  and  findings  by  court  or  referee. 

§  151.  New  trial  or  rehearing. 

(F)  Judgment  or  Decree. 

§  159.  By  default  or  pro  confesso. 

§  160.  Requisites  and  validity. 

§  161.  Opening  or  setting  aside. 

§  162.  On  trial  of  issues. 

§  165.  Opening  or  vacating. 

§  167.  Actions  to  vacate  or  set  aside. 

§168.  Collateral  attack. 

§  169.  Construction  and  operation  in  general. 

TUs  IHm^mt  im  oompiled  om  ike  Kej-Nvmlier  System.    For  explanatioii,  see  pase  til. 
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IV.  Jurisdiction,  Proceedings,  and  Relief — Continued. 

(F)  Judgment  or  Decree; — Continued. 

§  172.  Conclusiveness  of  adjudication. 
§  174.  Evidence  of  fact  of  divorce. 

(G)  Appkai,. 

§  176.  Appellate  jurisdiction. 

§  178.  Right  of  review. 

§  179.  Presentation  and  reservation  in  lower  court  of  grounds  of 

review. 
§  183.  Record. 
§  184.  Review. 
§  185.  Determination  and  disposition  of  cause. 

§  186.  In  general. 

§  187. Effect  of  marriage  of  party. 

(H)  Fees  and  Costs. 

§  189.  Parties  to  and  against  whom  costs  may  be  awarded. 

§  192.  Amount  and  items  of  costs. 

§  196.  Counsel  fees  and  expenses  of  wife. 

§  197.  Liabilities  of  husband  or  wife. 

V.  Alimony,  Allowances,  and  Disposition  of  Property. 

§  199.  Nature  and  form  of  remedies  in  general. 

§  200.  Power  to  make  allowance  or  award. 

§  201.  Jurisdiction  of  person  and  property. 

§  203.  Sufficiency  of  allegations  and  prayers  in  pleadings. 

§  206.  Injunction  against  disposition  of  property  before  award.. 

§  208.  Temporary  alimony. 

§  209.  Nature  and  right  in  general. 

§  211. Discretion  of  court. 

§  213.  Defenses  and  objections. 

§  214.  Application  and  proceedings  thereon. 

§  215.  Amount. 

§  216.  Order. 

§  220.  Allowance  for  counsel  fees  and  expenses. 

§  222.  Condition  of  cause. 

§  225.  Defenses  and  objections. 

§  227.  Amount. 

§  228.  Order. 

§  229.  Modification,  vacation,  or  setting  aside  of  order. 

§  230.  Permanent  alimony. 

§  231.  Nature  and  right  in  general. 

§b236.  Stipulations  and  agreements  of  parties. 

§  237. Grounds. 

§  238. Defenses  and  objections. 

§  239.  Application  and  proceedings  thereon. 

§  240.  Amount. 

p  I  241.  Award  of  gross  sum. 

§  242.  Award  of  specific  property. 

§  243,  Judgment  or  decree. 

§  244.  Security  for  payment. 

§  245.  Modification  of  judgment  or  decree. 

§  248.  Disposition  of  property. 

§  249.  Rights  in  general. 

§  252.  Division  of  property. 

§  254.  Judgment  or  decree. 

§  256.  Conclusiveness  of  adjudication. 

§  256.  Lien  of  judgment  or  decree. 

§  258.  Payment  of  alimony  or  allowance. 

§  260.  Enforcement  of  order,  judgment,  or  decree. 

§  261.  In  general. 
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V.  Alimony,  Allowances,  and  Disposition  of  Property— Continued. 

^262.  Dismissal,  striking  out,  or  stay  of  proceedings  on 

nonpayment. 

§  263.  Execution. 

§  268.  Attachment  of  the  person. 

§269.  Contempt  proceedings. 

§  271. Actions  on  judgment  or  decree. 

§  275.  Conveyances  in  fraud  of  spouse's  right  to  alimony. 

§  276. Actions  to  set  aside  fraudulent  conveyances. 

§  277.  Right  to  and  collection  of  arrears. 
§  278.  Appeal. 

§  279.  Appellate  jurisdiction. 

I  280.  Decisions  reviewable. 

8  281.  Right  of  review. 

§  282.  Presentation    and    reservation    in    lower    court    of 

grounds  of  review. 

§  285.  Record. 

§  286.  Review. 

^I.  Custody  and  Support  of  Children. 

§  289.  Power  to  control  or  award  in  general. 

§  290.  Jurisdiction  of  person  of  child. 

§  291.  Sufficiency  of  allegations  and  prayers  in  pleadings. 

§  296.  Discretion  of  court. 

§  298.  Grounds  for  award  of  custody. 

§  300.  Removal  of  child  from  jurisdiction. 

§  302.  Order,  judgment,  or  decree  as  to  custody. 

§  303.  Modification  of  order,  judgment,  or  decree  as  to  custody. 

§  305.  Enforcement  of  order,  judgment,  or  decree  as  to  custody. 

§  307.  Application    for   allowance   or   support   and   proceedings 

thereon. 
§  308.  Order,  judgment,  or  decree  as  to  support. 
§  309.  Modification  of  order,  judgment,  or  decree  as  to  support. 
§  311,  Enforcement  of  order,  judgment,  or  decree  as  to  support. 
§  312.  Appeal. 

VII.  Operation  and  Effect  of  Divorce  and  Rights  of  Divorced  Persons. 

§  313.  Personal  status  and  mutual  rights  and  liabilities. 

§  316.  Absolute  divorce  in  general. 

§  319.  Right  to  marry. 

§  320.  In  general. 

§  3211/^.  Rights  and  liabilities  as  to  property  in  general. 

§  322.  Property  not  disposed  of  by  judgment  or  decree  of  divorce. 

§  323.  Custody  and  support  of  children  not  awarded  by  judgment 

or  decree  of  divorce. 
§  324.  Effect  of  award  of  custody,  or  allowance  for  support,  of 

children  on  further  liability  for  support. 
§  325.  Foreign  divorces. 

§  326. Conclusiveness  in  general. 

§  327.  Objections  to  jurisdiction. 

§  331.  Alimony  and  disposition  of  property. 

§  332.  Custody  and  support  of  children. 

Cross-References. 


Abatement  of  action  for  penalty  for  desertion 
after  marriage  to  escape  prosecution.  Plead- 
ing, S  107. 

Affecting  offense  of  bigamy.     Bioamt,  |  1. 

Annulment  of  marriage.    Mabbiage,  §{  56-60. 


As  performance  of  condition  in  will.     Wills, 

§  062. 
Defense    to   action    for  criminal    conversation. 
Husband  and  Wife,  §  342. 
To  prosecution  for  lewdness.     Lewdness, 
§  2. 
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Derogation  of  marriage  contracts.    Contracts, 

{  111. 
Effect  on  admissibility  of  evidence  of  communi- 
cations between   parties.     Witnesses,   { 
195. 

On  capacity  of  married  woman  to  convey. 
Husband  and  Wife,  {  67. 

On  competency  of  husband  or  wife  as  wit- 
ness for  or  against  the  other.  Witness- 
es, §  64. 

On  right  of  action  for  causing  death. 
Death,  §  32. 

On  right  of  husband  to  maintain  action 
against  wife  to  enforce  trust.  Husband 
AND  Wife,  {  205. 

On  right  to  dower.     Doweb,  §  52. 


EJffect,  etc.— (Cont'd). 

On  right  to  proceeds  of  mutual  benefit  in- 
surance.   Insubance,  §§  782,  793. 

Laws  relating  to  as  impairing  obligation  of 
contracts.    Constitutional  Law,  S  153. 

Record  of  suit  as  evidence  to  show  motive  in 
prosecution  of  husband  for  murder  of  wife. 
Homicide,  S  106. 

Revocation  of  will  by  remarriage.  Wills,  | 
191. 

Right  to  trial  by  jury.     Jury,  S  12. 

Separation  agreements  and  separate  mainte- 
nance.    Husband  and  Wife,  |§  277-299. 

Witnesses  in  action  for,  competency  of  husband 
or  wife  as.    Witnesses,  |  60. 


I.  NATURE  AND  FORM  OF  REBIEDT. 

§   2.    Wbat  law  soTema. 
[a]     (Sttp.  1831) 

In  a  suit  for  a  divorce,  the  lex  domicilii 
is  to  govern  the  courts  in  their  decision.— Tolen 
V.  Tolen,  2  Blackf.  407,  21  Am.  Dec.  742. 

Fob  Cases  fboh  Otheb  States, 
See  17  Cent.  Dig.  Divorce,  {  3. 
See,  also,  14  Cyc.  p.  581;  note,  59  L.  R.  A. 
135. 


§   4.    Oonititntioiial  and  statutory  pro- 
▼isions. 

[a]     (Sup.  1S65) 

The  proceeding  for  divorce  is  so  far  special 
as  to  allow  all  the  provisions  of  the  divorce  act 
to  have  their  full  force,  unaffected  by  the  Code. 
— Bwing  V.  Ewing,  24  Ind.  468;  Id.,  25  Ind. 
155. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Divorce,  §  5. 
See,  also,  14  Cyc,  p.  578. 


§   5.    LesislAtive  divoroes. 
[a]     (Sup.  1857) 

The  Legislature  could,  under  the  old  Con- 
stitution, grant  divorces  by  direct  enactment, 
and  may  under  the  new  Constitution,  by  gen- 
eral enactment,  provide  regulations  by  which 
the  courts  may  decree  them,  independent  of  the 
rules  governing  the  rescission  of  contracts,  and 
without  regard  to  inchoate  rights.— Noel  v.  Ew- 
ing, 9  Ind.  37. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §§  14-21. 
See,   also,   14  Cyc.   pp.  574-576;    note,  18 
L.  R.  A.  05;   note,  48  Am.  Dec.  437. 

§  6^/^.  Mode  and   forms  of  procedure  in 
SeneraL 
[a]    (Sup.  1885) 
Divorce    cases    having    been    of    equitable 
cognizance  before  the  adoption  of  the  Constitu 


tion  are  not  included  in  the  term  '*civil  cases'* 
as  used  in  the  Bill  of  Rights ;  but  under  Rev. 
St.  1881,  §  249,  they  are  civil  actions  in  such  a 
sense  at  least  that  the  rules  of  pleading  and 
practice  will  apply  to  them,  except  that  a  dif- 
ferent procedure  may  be  provided  in  the  di- 
vorce act,  and  to  the  extent  that  it  may  be 
apparent  that  the  Legislature  intended  other- 
wise.—Powell  V.  Powell,  3  N.  E.  639,  104  Ind. 
18. 

Fob  Cases  fbom  Otheb  States,' 

See  17  Cent.  Dig.  Divorce,  §§  2,  8. 
See,  also,  14  Cyc.  pp.  579,  580. 

§   8.    Joinder  of  causes  and  prooeedins** 
[a]     (Sup.  1864) 

In  a  petition  for  divorce,  it  was  not  a 
misjoinder  to  ask  that  the  husband  be  compelled 
to  execute  a  deed  of  certain  lands  to  plaintiff 
in  accordance  with  an  agreement  for  separation 
entered  into  between  them.— Fritz  v.  Fritz,  23 
Ind.  388. 

Fob  Cares  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  |  10;  1  Cent. 

Dig.  Action,  S  45. 
See,  also,  14  Cyc.  p.  662. 

§11.   Interest  of  state  or  public. 

[a]  (Sup.  1865) 

In  a  libel  for  divorce,  a  decree  for  the 
plaintiff,  without  appearance  on  the  part  of  the 
defendant  or  the  prosecuting  attorney,  could 
not  be  reversed,  on  account  of  the  absence  of 
the  prosecuting  attorney. — Green  v.  Green,  7 
Ind.  113. 

[b]  (App.  1909) 

The  courts  will  consider  the  interest  of  the 
public,  as  well  as  that  of  the  parties,  in  grant- 
ing divorces.— Bacon  v.  Bacon,  43  Ind.  App. 
218,  86  N.  E.  1030. 

[c]  (App.  1909) 

The  state  is  a  third  party  to  all  suits  for 
divorce.— Yeager  v.  Yeager,  43  Ind.  App.  313,  87 
N.  E.  144. 
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When  at  the  trial  it  appears  that  the  ac- 
tion is  collosive  or  barred,  it  is  the  court's  duty, 
regardless  of  the  pleadings,  to  inquire  of  its 
own  motion,  as  the  state's  representative,  into 
such  facts  or  circumstances,  and  to  act  in  ac- 
cordance with  the  facts  developed.— Id. 

The  power  of  the  court  to  fully  investigate 
the  facts  in  divorce  cases  does  not  depend  on 
Acts  1901,  p.  336,  c.  151,  imposing  duties  on 
the  prosecuting  attorney,  and  the  court  may  ac- 
cept the  services  of  any  officer  or  member  of  its 
bar;  and,  in  refusing  to  strike  out  the  answer 
of  former  adjudication  filed  by  the  prosecuting 
attorney,  as  well  as  in  entering  his  appearance 
in  a  pending  cause,  it  only  indicated  to  the 
parties  the  general  course  the  investigation 
would  take  on  the  evidence,  even  though  formal 
intervention  by  the  prosecuting  attorney  was 
nnallowable.— I  d. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  |  13. 
See,  also,  14  Cyc  p.  578. 

H.   GROUNDS. 

Pleading  grounds,  see  post,  |  93. 

{12.   Causes  for  dlTores  ia  seneraL 

[a]    (Sup.  1894) 

No  divorce  can  be  granted  except  in  the 
manner  provided  by  law,  and  there  must  be  an 
injured  party  and  a  guilty  party.— Alexander  ▼. 
Alexander,  38  N.  E.  855,  140  Ind.  555. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §{  22,  51. 

i  13.   Statntory  proTisions* 

As  delegation  of  legislative  power  to  judiciary, 
see  CoNaTiTUTiONAL  Law,  {  Gl. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §|  23-26. 
See,  also,  14  Cyc.  pp.  503,  594;    note,  65 
Am.  Dec  70a 

i  18^.   niesalitj  of  aarriase* 
{a]     (Sup.  1859) 

Under  Rev.  Code  1831,  p.  213,  enumerat- 
ing a  prior  and  subsisting  marriage  as  one  of 
the  causes  for  divorce,  the  mere  lapse  of  many 
years  since  the  first  marriage  or  since  the 
wife's  abandonment  by  the  first  husband  is 
no  defense.— Janes  v.  Janes,  5  Blackf.  141. 

[bl  (Sap.  1871) 
Where  a  man  marries  a  woman  whom  he 
knows  to  be  the  wife  of  another,  the  courts  will 
not  relieve  him  from  the  consequences  of  his 
act  by  granting  him  a  divorce.— Teflft  v.  Tefft, 
35  Ind.  44. 

Fob  CASES  fbom  Otheb  States, 
See  17  Cent.  Dig.  Divorce,  §  39. 


$19.  Personal  inflrmitles  aad  oomditions 
arlsins  after  laarriaso* 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  {{  40-51. 
See,  also,  14  Cyc.  pp.  5198,  622,  623 ;    note, 
39  Ia  R.  A.  264. 


§23. 


other  mental   in- 


iBsaaitj  or 
oompetenoj. 
M     (Snper.  1872) 

Authority  is  not  conferred,  by  the  statute, 
upon  the  courts  of  Indiana,  to  decree  a  divorce 
to  a  party  on  the  sole  ground  that  the  defend- 
ant has  become  hopelessly  insane,  at  least  when 
such  insanity  has  not  been  superinduced  by  a 
vicious  or  reckless  course  of  conduct  on  the  part 
of  the  defendant.— Curry  v.  Curry,  Wils.  236. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Divorce,  i  46. 
See,  also,  14  Cyc.  p.  623;    note,  34  L.  R. 
A.  161. 


S  24.  -«-  OoBTietioii   and   imprisonment 
for  erime. 

Pleading,  see  post,  S  98. 

[a]    (App.1901) 

Bums'  Rev.  St.  1894,  §  1044,  subd.  7, 
specifies  as  a  ground  of  divorce  the  conviction, 
subsequent  to  marriage,  of  an  infamous  crime. 
Section  1642  denominates  crime  punishable  by 
imprisonment  in  state's  prison  a  felony.  Held, 
that  a  conviction  of  manslaughter,  being  a  con- 
viction of  a  felony,  was  a  ground  for  divorce, 
notwithstanding  Rev.  St.  1843,  c.  54,  §  79,  re- 
pealed  by  Rev.  St.  1852,  c.  92,  S  1,  in  defining 
infamous  crimes,  mentions  murder,  but  omits 
manslaughter.— Sutherlin  y.  Sutherlin,  61  N. 
E.  206,  27  Ind.  App.  301. 

Fob  Cases  fbom  Otheb  States. 

See  17  Cent.  Dig.  Divorce,  §§  47-50. 
See,  also,   14  Cyc.  p.  598;    note,  31  L.  R. 
A.  515. 


$27.  Omelty. 

Pleading,  see  post,  $  93. 
Proof,  see  post,  $  116. 

[a]     (Sup.  1867) 

A  husband  separated  from  his  wife  on  the 
alleged  ground  of  religious  scruples,  she  having 
been  divorced  from  one  still  living,  and  after- 
wards entreated  her  to  live  with  him  again. 
Held,  on  appeal,  that  the  facts  did  not  justify 
a  divorce,  on  her  appFication  on  the  ground  of 
"cruel  treatment"— Ruby  v.  Ruby,  29  Ind.  174. 

p>3       (Sup.  1877) 

A  groundless  prosecution  of  the  husband, 
by  the  wife,  for  an  alleged  crime,  resulting  in 
his  trial  and  acquittal,  is  not  '*cruel  and  in- 
human treatment,*'  within  the  meaning  of  the 
statute,  entitling  him  to  a  divorce.— Small  v. 
Small,  57  Ind.  568. 
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[c]  (Sup.  1881) 

On  trial  of  a  wife*8  petition  for  divorce, 
evidence  that  the  husband  falsely  charged  her 
with  adultery,  and  published  the  charge  to  her 
neighbors,  is  sufficient  to  warrant  a  finding  of 
cruel  and  inhuman  treatment.— Graft  v.  Graft, 
76  Ind.  136. 

[d]  (Sup.  1881) 

Allegations  that  defendant,  within  three 
years  after  his  marriage  to  plaintiff,  abandoned 
her  and  her  infant  child,  and  absconded  from 
the  state,  without  any  explanation  or  excuse, 
leaving  her  dependent  on  her  own  labor,  and 
the  charity  of  friends,  shows  "cruel  and  in- 
human treatment"  sufficient  to  justify  a  di- 
vorce, within  the  meaning  of  Rev.  St  1881,  { 
1032.— Eastes  v.  Eastes,  79  Ind.  363. 

[e]  (Sup.  1888) 

A  complaint  by  the  wife  alleged  that,  for 
12  years,  defendant  had  treated  her  in  a  cruel 
and  inhuman  manner;  that  he  had  struck, 
kicked,  and  choked  her,  neglected  to  secure  for 
her  medical  attention  during  illness,  or  to  give 
her  any  attention  himself.  Held,  that  the  spe- 
cific acts  charged  constituted  cruel  and  inhu- 
man treatment,  and  the  complaint  was  suffi- 
cient.—Mercer  v.  Mercer,  114  Ind.  558,  17  N. 
E.  182. 

[f]  (App.  1901) 

Under  Bums'  Rev.  St  1894,  |  1044,  pro- 
viding that  a  divorce  may  be  decreed  for  cruel 
and  inhuman  treatment  of  either  party  by  the 
other,  a  divorce  may  be  granted  to  a  husband 
for  such  treatment  of  him  by  his  wife,  though 
the  facts  should  present  a  strong  case  to  au- 
thorize a  court  to  grant  a  separation  on  the 
application  of  the  husband.— Spitzmesser  v. 
Spitzmesser,  60  N.  E.  315,  20  Ind.  App.  532. 

[g]  (App.  1907) 

To  constitute  cruel  and  inhuman  treat- 
ment as  ground  for  divorce,  it  is  not  necessary 
that  "there  be  physical  violence,  and  whether 
the  alleged  conduct  is  cruel  and  inhuman  should 
be  determined  from  a  consideration  of  the  char- 
acter of  the  parties  and  of  their  physical,  so- 
cial, intellectual,  and  moral  natures.— Massey 
V.  Massey.  40  Ind.  App.  407,  80  N.  E.  977,  81 
N.  E.  732. 

[h]     (App.  1907) 

An  allegation  that  a  wife  has  hindered  her 
husband  from  making  large  sums  of  money  by 
refusing  to  join  with  him  in  the  conveyance  of 
real  estate  owned  by  him  does  not  show  cruel 
treatment  within  the  meaning  of  the  divorce 
law.— Hofman  v.  Ilofman,  40  Ind.  App.  476, 
82  N.  E.  477. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  ||  62-83. 
See,  also,  14  Cyc.  pp.  598-611;  note,  2  L. 
R.  A.  (N.  S.)  669;  notes,  29  Am.  Dec. 
674,  73  Am.  Dec  619;  notes,  40  Am. 
Rep.  463,  51  Am.  Rep.  736;  note,  65  Am. 
St  Rep.  69. 


$31*  Failure  to  support. 
W      (App.  1901) 

Under  the  statute  making  the  failure  of  a 
husband  to  make  reasonable  provision  for  his 
family  for  a  period  of  two  years  a  ground  of 
divorce,  a  wife  is  not  entitled  to  a  divorce  if 
it  appears  that  she  deserted  her  husband,  or 
that  they  separated  and  remained  apart  by  mu- 
tual consent,  and  that  during  the  two  years 
the  husband  was  not  requested,  and  did  not 
refuse,  to  contribute  to  the  support  of  the  ab- 
sent members  of  his  family.— Bamett  t.  Bar- 
nett,  61  N.  E.  737,  27  Ind.  App.  466. 

Plaintiff  in  an  action  for  divorce  testified 
that,  as  she  was  starting  for  a  visit  to  her  sis- 
ter, her  husband  told  her  that,  if  she  went, 
she  had  better  take  her  things  home,  or  he 
would  throw  them  out  in  the  road.  He  did  not 
do  so,  however,  and  about  a  week  later  she 
returned.  She  also  testified  that  the  following 
morning  he  asked  her  if  she  was  going  home, 
and  said  that  she  had  better  go  or  he  would 
throw  her  things  out,  and  the  sooner  she  went 
the  better,  to  which  she  replied  that  she  could 
go.  After  he  had  left  the  house  she  removed 
her  things  to  the  home  of  her  parents  in  the 
same  town,  where  she  remained ;  neither  of  the 
parties  nor  her  parents  making  any  efforts  to- 
wards a  reconciliation.  No  request  was  there- 
after made  upon  the  husband  to  furnish  sup- 
port to  her  or  her  child,  nor  did  he  refuse  to 
do  so.  Held,  that  from  her  own  testimony  it 
did  not  appear  that  she  was  compelled  to  leave 
against  her  will,  but  rather  that  the  separation 
was  by  her  consent,  and  without  sufficient  jus- 
tification to  entitle  her  to  a  divorce  on  the 
ground   of  failure  to  support.— Id. 

Fob  Cases  from  Other  States. 

See  17  Cent.  Dig.  Divorce.  §§  95,  96. 
See,  also,  14  Cyc.  pp.  624,  625. 

{  37.  Desertion  or  absence. 

Abandonment  of  wife  as  barring  curtesy,  see 

CURTEST,  i  11. 
Abandonment  of  wife,  liability  for  necessaries, 

see  Husband  and  Wife,  |  19. 
Pleading,  see  post,  {  93. 
Proof,  see  post,  H  119,  133. 

[a]  (Sup.  1882) 

The  statute  requiring  that  a  divorce  be 
granted  in  all  cases  where  the  husband  fails  to 
provide  for  the  wife  is  not  applicable  where  the 
inability  to  make  provision  arises  from  the 
mental  or  physical  disease  of  the  husband.^ 
Baker  v.  Baker,  82  Ind.  146. 

[b]  (App.  1901) 

To  justify  a  wife  in  leaving  the  domicile 
of  her  husband  with  the  purpose  of  remaining 
away  and  dissolving  the  marriage  relation,  so 
that  he  will  be  chargeable  with  desertion  or 
abandonment  in  a  legal  sense,  which  v^ill  en- 
title her  to  a  divorce,  his  conduct  which  in- 
duced her  action  must  have  been  such  as  would 
afford  ground  for  divorce,  and  it  must  further 
appear  that  the  separation  was  against  her  wili. 
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-Barnett  v.  Barnctt,  61  N.  E.  737,  27  Ind. 
App.  466. 

Fob  Casks  fbom  Other  States, 

See  17  Cent.  Dig.  Divorce.  ||  107-138. 
See,  also,  14  Cyc.  pp.  611-620;    note,  4  L. 

R.  A.  (N.   S.)  145;    note,  119  Am.  St. 

Rep.  617. 

§  38.  Causes  deemed  by  eovrt  snfieient. 

[a]  (8«p.  1867) 

A  husband  separated  from  his  wife  on  the 
alleged  ground  of  religious  scruples,— she  hav- 
ing been  divorced  from  one  still  living,— and 
afterwards  entreated  her  to  live  with  him 
again.  Held^  on  appeal,  that  the  facts  did  not 
justify  a  divorce,  on  hef  application,  under  the 
"discretionary  power"  of  the  court— Ruby  ▼. 
Ruby,  29   Ind.   174. 

[b]  (Super.  1872) 

Insanity,  though  long  continued  and  incur- 
able, is  not  cause  for  divorce,  within  the  di- 
vorce act  (2  Gav.  &  H.  St.  p.  351),  authorizing 
the  court,  on  the  application  of  the  "injured" 
party,  to  grant  a  divorce  for  any  cause  for 
which  it  ''shall  deem  it  proper  that  a  divorce 
should  be  granted,"  libelant  not  being  an  in- 
jured party,  as  the  sufferer  is  not  a  wrongdoer. 
—Curry  v.  Curry,  Wils.  236. 

Fob  Cases  fbom  Otheb  States, 
See  17  CenI .  Dig.  Divorce,  i  139. 
See,  also,  14  Cyc  p.  594. 


m.  DEFENSES. 

Pleading,  see  post,  |  99. 


§43.  lasjuiity. 

[a]  (8«p.l882) 
Rev.  St  1881,  §  1032,  making  failure  to 
provide  for  a  wife  ground  for  divorce,  does 
not  entitle  a  wife  to  a  divorce  on  that  ground 
where  the  failure  was  caused  by  the  husband's 
insanity.— Baker  y.  Baker,  82  Ind.  146. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  ff  142,  143. 
See,  also,  14  Cyc.  p.  628;  note,  47  Am.  Dec. 


$47.  Comdomatloa. 

Defense  to  action  for  criminal  conversation,  see 

Husband  and  Wife,  §  642. 
Evidence  admissible   under  pleading,  see  post, 

{  108. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  H  169-187. 
See,  also,  14  Cyc.  pp.  637-643;   note,  5  L. 
R.  A.  <N.  S.)  729;  note,  90  Am.  Dec.  611. 


S  48.  —  la  seneraL 

ral    (Sop.  1870) 
In  actions  for  divorce,  the  doctrine  of  con- 
donation applies  to  cruel  treatment  as  well  as 
to  adultery.— Sullivan  v.  Sullivan,  34  Ind.  368. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  fi  169,  170, 

184. 
See,  also,  14  Cyc.  pp.  637,  638. 

§  49*  —  Aets  eonstitntias  eonddttatioa. 

[a]  (Sup.  1885) 

A  husband  who  cohabits  with  his  wife  aft- 
er knowledge  of  her  having  committed  adultery 
cannot  maintain  a  bill  for  a  divorce  on  the 
ground  of  such  adultery.— Phillips  v.  Phillips, 
4  Blackf.  131. 

[b]  (Sap.  1877) 

After  one  of  the  married  parties  has  been 
wronged  in  a  way  that  would  warrant  a  di- 
vorce, if  he  or  she  voluntarily  cohabits  with 
the  other  party,  it  is  a  condonation  of  the  of- 
fense.—Burn^  V.  Burns,  60  Ind.  259. 

[c]  (Sup.  1886) 

Evidence  that  a  wife  had  heard  that  her 
bnsband  had  committed  adultery,  but  refused 
to  believe  the  report,  and  lived  with  him  for  a 
short  time  thereafter,  but,  on  being  convinced 
of  its  truth,  left  him,  and  caused  his  arrest,  is 
sufficient  to  support  a  finding  that  there  was  no 
condonation  of  the  offense. — Poison  v.  Poison, 
140  Ind.  310,  39  N.  E.  40a 

[d]  (App.  1901) 

Where,  in  an  action  for  divorce,  the  com- 
plaint shows  the  continued  course  of  defend- 
ant's ill  treatment  for  years,  and,  of  neces- 
sity, forbearance  on  the  plaintiff's  part  during 
such  time,  such  fact  does  not  show  condona- 
tion.—Breedlove  V.  Breedlove,  61  N.  E.  797,  27 
Ind.  App.  560. 

[e]  (Sup.  1904) 

Defendant,  a  man  40  years  of  age,  had 
persisted  for  years  before  final  separation  in 
practicing  extreme  brutality  towards  plaintiff, 
his  wife,  who  wa9  13  years  his  junior.  On  the 
last  occasion,  while  endeavoring  to  go  with  him 
and  her  children  to  a  circus,  he  jeri^ed  her  from 
the  carriage  three  different  times,  injuring  her 
severely,  and  breaking  two  of  her  ribs.  She 
finally  succeeded  In  going,  and  returned  with 
defendant  and  her  children  that  night,  during 
which  she  occupied  the  same  room  and  bed  with 
him,  and  on  the  succeeding  morning  left  him, 
and  brought  suit  for  divorce.  Held,  that  plain- 
tiff's act  in  cohabiting  with  defendant  during 
the  remainder  of  such  night  did  not  constitute 
such  condonation  of  his  offense  as  precluded 
her  from  obtaining  a  divorce.— Wolverton  v. 
WoJverton,  71  N.  E.  123,  163  Ind.  26. 

Fob  Cases  fbom  Otheb  States. 

See  17  Cent.  Dig.  Divorce,  §§  171-179. 
See,  also,  14  Cyc.  pp.  63^-641. 


nis  Disest  is  eomplled  on  ike  Kej-Nnmlier  Systein.    For  explanatiom,  see  pas«  iU* 

4lKD.DiG.-2  C"r\i^n]o 

Digitized  by  VriOOy  IC 


§  51 


DIVORCE,  III,  IV  (A). 


[4  Ind.  Dig.— Page  18] 


§  5T 


§  51,  — —  ReTival  of  offenses  oondoiied. 

[a]  (Sapu  1866) 

Condonation  is  not  absolute  remission,  but 
proceeds  upon  the  idea  of  repentance,  and  is 
not  operative  where  subsequent  acts  show  that 
there  was  no  repentance. — Armstrong  v.  Arm- 
strong's Adm'r,  27  Ind.   186. 

[b]  (Sup.  1870) 

Where,  in  an  action  for  a  divorce  on  the 
ground  of  cruel  treatment,  the  complaint  shows 
a  condonation,  and  that  the  condition  which 
constitutes  an  element  of  condonation,  that  the 
offense  shall  not  be  repeated,  and  that  the  for- 
given party  shall  treat  the  other  with  kindness 
has  been  broken,  as  well  as  where  in  such  an 
action  the  condonation  is  shown  by  answer, 
and  the  violation  of  such  condition  is  shown  by 
reply,  the  plaintiff  is  entitled  to  introduce  evi- 
dence of  acts  of  cruel  treatment  before  the  con- 
donation as  well  as  those  after  it ;  and  it  is 
not  necessary,  in  order  to  entitle  the  plaintiff 
to  a  divorce,  that  the  acts  occurring  after  the 
condonation  should  of  themselves,  independent 
of  those  occurring  before,  constitute  a  cause  for 
divorce.— Sullivan  v.  Sullivan,  34  Ind.  368. 

[c]  (Sup.  1882) 

Upon  repetition  by  a  husband  of  cruel 
treatment  towards  his  wife,  after  condonation, 
the  former  wrongs  are  revived.— Rose  v.  Rose, 
87  Ind.  481. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §§  185-187. 
See,  also,  14  Cyc.  pp.  641-643. 

§  52.  Reorimiiiation. 

For  Cases  from  Other  States, 

See  17  Cent.   Dig.   Divorce,   §§  188-197. 

See,  also,   14  Cyc.   pp.  648-651;    note,    15 

Am.  Dec.  211;   note,  86  Am.  St.  Rep.  333. 

§  53.  »—  In  general. 
[a]     (Sup.  1866) 

To  a  complaint  by  a  wife  for  divorce,  al- 
leging cniel  treatment,  the  defendant  answered 
by  general  denial,  and  also  by  cross  complaint, 
alleging  causes  of  divorce  against  the  plaintiff. 
During  the  trial,  plaintiff  filed  an  answer  to 
the  cross  complaint,  charging  adultery  commit- 
ted after  the  commencement  of  the  suit.  Held, 
that  the  answer  of  adultery  was  a  good  defense 
to  the  cross  petition. — Armstrong  v.  Armstrong's 
Adm'r,  27  Ind.  186. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  188,  189. 
See,  also,  14  Cyc.  p.  648. 

§  54.  — ^   Grounds. 
[a]     (Sup.  1864) 

In  a  suit  for  divorce  brought  by  the  wife, 
the  special  findings  of  the  jury  showed  that  the 
husband  had  thrown  the  wife  upon  the  floor, 
and  choked  her,  and  that  she  had  reason  to 
fear  further  personal  violence;  that  she  was 
induced  to  abandon  him  by  his  abuse  and  ill 


treatment,  and  by  means  used  by  other  persons: 
that,  while  they  lived  together  and  since  their 
separation,  he  has  endeavored  to  destroy  her 
character  for  chastity;  that  he  did  not  dis- 
charge his  duty  as  a  husband,  and  that  the  wife 
had  cause  to  abandon  him;  and  that  she  had 
not  endeavored  to  discharge  the  duties  of  a 
faithful  and  affectionate  wife,  and  win  and  re- 
tain  the  affection  of  her  husband.  Held^  that 
she  was  entitled  to  a  divorce.— Shores  v.  Shores,^ 
23  Ind.  546. 

[b]  (Sup.  1894) 

Where  the  ground  of  an  action  for  di- 
vorce is  cruel  and  inhuman  treatment,  and  the 
cross  bill  alleges  the  same  ground,  and  it  is 
found  that  both  parties  are  at  fault,  neither  i» 
entitled  to  a  divorce. — Alexander  v,  Alexander, 
140  Ind.  555,  38  N.  B.  855. 

[c]  (App.  1904) 

A  wife  guilty  of  adultery,  under  Burns*^ 
Ann.  St.  1901,  §  1045,  cannot  obtain  a  divorce 
on  the  ground  of  abandonment  by  the  husband. — 
Eikenbury  v.  Bums,  70  N.  E.  837,  33  Ind. 
App.  69. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  190-196. 
See,  also,   14  Cyc.  pp.   648-650;    note,   90 
Am.  Dec.  611. 

§  55.  »—  Operation  and  effect. 
[a]     (Sup.  1833) 

If  a  man  apply  for  a  divorce  on  account 
of  the  adultery  of  his  wife,  and  it  be  proved 
that,  after  the  offense  complained  of,  he  him- 
self lived  in  adultery  with  another  woman,  his 
application  must  fail.— Christianberry  v.  Chris- 
tianberry,  3  Blackf.  202,  25  Am.  Dec.  96. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Divorce,  §  197. 

TV.  JURISDICTION,    PROCEEDINGS, 
AND  RELIEF. 

Effect  of  pendency  of  divorce  suit  on  right  of 
husband  to  maintain  action  against  wife  to 
enforce  trust,  see  Husband  and  Wife,  % 
205. 

Lis  pendens,  see  Lis  Pendens,  §  3. 

(A)  JURISDICTION,    VENUE.   AND    LIMI- 
TATIONS. 

B}xclu8ive  or  concurrent  jurisdiction,  see  Courts,. 

§  472. 
Jurisdiction    in    proceedings   for    alimony,    see 

post,  §  201. 
Jurisdiction  of  person  of  child,  see  post,  {  290. 
Jurisdiction    to    sustain    foreign    divorces,    see 

poet,  §  327. 

§  57.  Courts  invested  with  Jurisdiction. 
[a]     (Sup.  1832) 

Suits  for  divorce  under  Rev.  Code  1831,  p 
214,  §  8,  were  required  to  be  instituted  in  courts 
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of  common  law,  and  not  in  chancery.— Varaer 
V.  Varner,  3  Black!  163. 

n>]     (Sap.  1835) 

Under  the  statutes  of  1833  and  1835,  courts 
of  chancery  have  exclusive  jurisdiction  in  cases 
of  divorce,  and  associate  judges  cannot,  in  the 
absence  of  the  circuit  judge,  determine  such 
cases.— Smith  v.  Smith,  4  Blackf.  132. 

[c]  (Sap.  1861) 

An  action  for  divorce  is  a  civil  case,  with- 
in Act  May  14,  1852,  giving  the  court  of  com- 
mon pleas  concurrent  jurisdiction  with  the  cir- 
cuit court  in  certain  kinds  of  civil  cases.— Her- 
ron  V.  Herron,  16  Ind.  129. 

[d]  (Sap.  1868) 

The  statute  of  1848  giving  the  common 
pleas  court  jurisdiction  "in  all  civil  cases,  both 
in  law  and  in  equity,"  covers  cases  for  divorce.— 
Ellis  v.  Hatfield,  20  Ind.  101. 

[e]  (Sap.  1865) 

The  court  of  common  pleas  has  jurisdiction 
in  divorce  cases.— Ewing  v.  Ewing,  24  Ind.  468; 
Id.,  25  Ind.  155. 

Fob  Gases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  {{  198,  199. 
See,  also,  14  Cyc.  pp.  581-583. 

f  58.   Jurisdiction  of  eanse  of  aotion. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §{  200-220, 

282. 
See,  also.  14  Cyc.  pp.  584-591;    note,  59 

li.  R.  A.  142. 

I  59.  — *  In  general* 

[a]     (Sup.  1896) 

A  decree  of  divorce  of  a  court  of  gen- 
eral jurisdiction  of  a  foreign  state,  reciting  that 
defendant  was  summoned  *'as  the  law  directs,*' 
and  that  plaintiff  was  a  resident  of  the  county, 
cannot  be  collaterally  attacked  because  the 
affidavit  required  to  precede  and  authorize  pub- 
lication of  notice  to  defendant,  a  nonresident, 
does  not  appear  from  the  record,  or  because 
the  petition  does  not  allege  plaintiffs  resi- 
dence.—Hilbish  v.  Ilattle,  145  Ind.  59,  44  N.  E. 
20.  33  L.  R-  A.  783. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §{  200-204. 
See,  also,  14  Cyc.  p.  584. 

§61.  —  Place   of   ooonrrenoe   of   oanse 
for  diTorce. 

[a]  (Snp.  1858) 
On  application  by  the  husband  for  a  di- 
vorce for  abandonment,  the  plaintiff  made  an 
affidavit  of  residence  here,  and,  after  notice  by 
publication,  the  defendant  was  defaulted.  There 
was  evidence  of  abandonment.  Heldt  that  a  di- 
vorce might  be  granted,  though  the  cause  orig- 
inated in  New  York,  where  both  parties  at  the 
time  resided.— Wilcox  v.  Wilcox,  10  Ind.  436. 


Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  ||  201,  206, 

207. 
See,  also,  14  Cyc.  p.  591. 

S  62.  -«—  Domicile  or  residence  of  par- 
aes. 

Affidavits  of,  see  post,  §  106. 
Pleading  residence,  see  post,  §{  91,  102. 
Presumptions  and  burden  of  proof,  sec  post,  { 

109. 
Presumptions  on  appeal,  see  post,  S   184. 
Weight  and  sufficiency  of  evidence,  see  post,  S§ 

124,  125. 

[a]  (Sup.  1831) 

Marriage  was  entered  into  in  another  state, 
where  both  parties  resided,  and  the  causes  of 
divorce  arose  there.  Afterwards  the  wife  re- 
moved to  this  state,  where  she  resided  at  the 
time  of  filing  her  petition  for  divorce.  The  hus- 
band never  resided  in  this  state,  and  notice 
to  him  of  the  pendency  of  the  petition  was  by 
publication.  Ueld^  that  the  circuit  court  had 
jurisdiction  of  the  cause,  under  the  statute  pro- 
viding that  proceedings  may  be  had  against  non- 
residents as  well  as  residents  by  giving  con- 
structive notice  to  such  nonresidents  of  the 
pendency  of  such  proceedings.— Tolen  v.  Tolen, 
2  Blackf.  407,  21  Am.  Dec.  742. 

[b]  (Sup.  1865) 

The  courts  of  this  state  have  jnrisdiction, 
under  the  statute,  to  grant  a  divorce  upon  a 
cross-petition  by  a  nonresident,  where  they  had 
jurisdiction  of  the  original  cause. — Jenness  v. ' 
Jenness,  24  Ind.  355,  87  Am.  Dec.  335. 

[c]  (Sup.  1866) 

Under  2  Gav.  &  U.  St.  p.  350,  §  6,  pro- 
viding that  divorces  may  be  decreed  on  petition 
filed  by  any  person  who  at  the  time  of  filing 
such  petition  shall  have  been  a  bona  fide  resi- 
dent of  the  state,  or  of  the  county,  for  one 
year;  and  section  10,  providing  that  the  clerk 
of  the  court  in  which  said  petition  is  filed  shall 
issue  a  summons,  which  shall  be  personally 
served  on  defendant,  **if  a  resident  of  the  state/* 
either  by  reading  or  leaving  a  copy  at  his  or 
her  usual  place  of  residence,— the  residence  of 
plaintiff,  and  not  the  residence  of  defendant, 
gives  jurisdiction. — Ewing  v.  Ewing,  24  Ind. 
408;   Id.,  25  Ind.  155. 

[d]  To  give  the  court  jurisdiction  in  an  action 
for  divorce,  at  least  one  of  the  parties  must  be 
a  bona  fide  resident  of  the  state  or  territory 
where  the  action  was  brought.— (Sup.  1877) 
Hood  V.  State,  56  Ind.  263,  26  Am.  Rep.  21; 
(1890)  Watkins  v.  Watkins,  125  Ind.  163,  25 
N.  E.  175,  21  Am.  St.  Rep.  217. 

[e]      (Sop.  1890) 

Marriage  gives  to  the  parties  a  peculiar 
legal  status,  and  the  courts  of  one  state  cannot 
by  judgment  or  decree  fix  the  status  of  the 
citizens  of  another  state. — Watkins  v.  Watkins, 
25  N.  E.  175,  125  Ind.  163,  21  Am.  St.  Rep 
217. 
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tn      (App.  1904) 

A  wife  brought  an  action  for  support 
against  her  husband,  under  Bums'  Ann.  St. 
1901»  §{  6977,  6978,  but  no  process  was  issued, 
or  publication  had,  and  the  defendant  did  not 
appear,  and  was  never  in  court.  Thereafter 
a  third  paragraph  of  complaint  was  filed  for 
divorce  under  section  1043,  and  later  an  amend- 
ed complaint,  setting  out  the  same  facts  as  stat- 
ed in  the  third  paragraph.  To  this  amended 
complaint  the  husband  appeared,  and  divorce 
was  decreed  the  wife.  When  the  complaint  for 
support  was  filed  plaintiff  had  not  been  a  resi- 
dent of  the  state  long  enough  to  entitle  her  to 
maintain  a  suit  for  divorce,  but  by  the  time  the 
third  paragraph  of  complaint  was  filed  she  had 
been  a  resident  a  sufficient  time.  Held  that, 
as  the  actions  for  support  and  divorce  are  en- 
tirely separate  and  distinct,  the  contention  that 
the  complaint  for  divorce  was  prematurely  filed 
is  untenable.— Roshniakowski  v.  Roshniakowski, 
72  N.  E.  485.  34  Ind.  App.  128. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  K  200-202, 

208-216,  220,  282. 
See,  also,  14   Cyc.  pp.  584-589;    note,  10 

L.  R.  A.  497. 

I  63.  —  Separate  don&icile. 

[a]  (Sup.  1866) 

For  the  purpose  of  bringing  a  suit  for  a 
divorce,  the  wife  may  acquire  a  domicile  or 
residence  distinct  from  that  of  her  husband.— 
Jenn«ss  v.  Jenness,  24  Ind.  355,  87  Am.  Dec. 
335. 

[b]  (App.  1908) 

A  husband,  who  with  his  wife  was  domi- 
ciled in  D.  county,  Ind.,  being  afflicted  with 
tuberculosis,  went  to  Colorado  in  May  1905, 
with  *'the  intention  of  establishing  a  residence 
somewhere  in  the  West  at  some  future  time,  if 
his  health  was  benefited  and  he  was  otherwise 
suited.*'  His  wife  and  daughter  remained  in 
D.  county  in  charge  of  his  business  until  the 
close  of  the  public  schools  in  June,  1905,  when 
they  removed  the  household  goods  to  the  home 
of  the  wife's  x)arents  in  H.  county.  In  Septem- 
ber, 1905,  the  wife  and  daughter  joined  the 
husband,  intending  to  live  with  him  in  Colo- 
rado, where  he  had  determined  to  reside.  The 
daughter  died  shortly  after  their  arrival,  and 
the  wife  returned  with  her  body  to  Indiana, 
and  did  not  return  to  Colorado,  but  took  up 
her  residence  with  her  parents  in  H.  county. 
She  had  no  intention  of  establishing  a  residence 
apart  from  her  husband  until  after  her  return 
from  Colorado  in  September,  1905.  In  Jan- 
uary, 1906,  she  brought  suit  for  divorce  in  H. 
county.  Held,  that  she  had  not  been  a  bona 
fide  resident  of  H.  county  for  six  months  and 
of  the  state  for  two  years,  so  as  to  entitle  her 
to  maintain  an  action  for  divorce.— Petty  v. 
Petty,  42  Ind.  App.  443,  85  N.  B.  995. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.   Divorce,  §{  201,  217. 
See,  also,  14  Cyc.  p.  584. 


S  65.  Jnritdiotion  of  the  perion* 

[a]  (Sup.  1862) 

An  applicant  for  divorce,  being  a  resident 
in  good  faith  at  the  time  of  filing  his  applica- 
tion, and  having  been  so  for  one  year  previous 
thereto,  does  not  deprive  the  court  of  jurisdic- 
tion by  removing  his  residence  before  the  time 
of  trial.— Waltz  v.  Waltz,  18  Ind.  449. 

[b]  (Sup.  1872) 

Where  a  party  files  a  complaint  for  a  di- 
vorce, alleging  one  or  more  of  the  statutory 
causes,  and  files  the  affidavit  of  a  disinterested 
person  of  the  nonresidence  of  the  defendant, 
and  gives  the  notice  required  by  law,  and  proves 
it  legitimately  to  the  satisfaction  of  the  court, 
the  court  has  jurisdiction  of  the  cause,  and 
may  adjudicate  and  decide  upon  the  matters 
in  controversy,  and  the  proceedings  and  judg- 
ment thereon  will  be  valid  and  binding  upon 
the  parties  in  Indiana.— McFarland  v.  McFar- 
land,  40  Ind.  458. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  201,  221- 

226. 
See,  also,  note,  50  L.  R.  A.  102;    note,  53 

Am.  St.  Rep.  182. 


§66.   Venue. 

Application    of    general    statutes    relating    to 

change,  see  Venue,  §  36. 
Confirming  wife^s  title  to  land  lying  in  another 

county,  see  Venue,  $  15. 

[a]  (Sup.  1873) 

A  suit  for  divorce  is  not  a  civil  action, 
within  the  meaning  of  Code,  §  207,  which  pro- 
vides for  a  change  of  venue  in  civil  actions.^ 
Musselman  v.  Musselman,  44  Ind.  106. 

[b]  (Sup.  1885) 

A  proceeding  for  divorce  is  so  far  a  spe- 
cial proceeding  that  where  the  procedure  is 
prescribed  in  the  divorce  act,  or  where  it  is 
apparent  that  the  legislature  intended  that  any 
part  of  the  Civil  Code  should  not  apply,  the 
provisions  of  the  divorce  act  will  govern,  and 
those  of  the  Code  will  be  of  no  effect;  but, 
there  being  no  provisions  in  the  divorce  act  in 
regard  to  change  of  venue  from  a  judge,  and 
it  not  appearing  that  the  legislature  did  not 
intend  the  provisions  of  the  Civil  Code  on  that 
subject  to  apply  in  such  cases,  such  provisions 
are  applicable,  and  a  change  may  be  had  on 
filing  the  proper  affidavit.— Powell  v.  Powell, 
104  Ind.  18,  3  N.  B.  039. 

Rev.  St.  1881,  §  412,  relative  to  changes 
of  venue  upon  application,  is  applicable  to  di- 
vorce proceedings,  and  either  party  may  have 
a  change  from  the  judge  by  filing  the  proper 
affidavit.— Id. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §|  227-231. 
See,  also,  14  Cyc.  pp.  501-593. 
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(B)  PARTIES,  PROCESS,  AND   INCIDEN- 
TAL PROCEEDINGS. 

§70.  Parties. 

Fob  Casks  fbom  Othsb  Stati8» 

See  17  Cent.  Dig.  Divorce,  {{  237-246. 
See,  also,  14  Cyc  pp.  653-655. 

S72.  — -  Defendants. 

[a]  (Sup.  1873) 
In  a  suit  for  divorce,  where  one  cause  al- 
leged in  the  petition  for  a  divorce  was  that  de- 
fendant conspired  with  certain  other  persons  to, 
and  did,  cause  the  petitioner  to  be  adjudged  in- 
sane, such  persons  are  not  necessary  or  proper 
parties  to  the  suit— Musselman  y.  Musselman, 
44  Ind.   106. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  H  240-244. 
See,  also,  14  Cyc.  pp.  654,  655. 

f  74.  — -  Defense  on  bel&alf  of  state  or 
pnblie. 

Striking   out  answer  of  prosecuting  attorney, 
see  post,  I  97. 

[a]  (Sup.  1861) 

Divorce  suits  are  not  mere  questions  be- 
tween the  parties;  but  all  applications  for  di- 
vorce not  otherwise  defended  must  be  opposed 
by  the  prosecuting  attorney,  for  the  sake  of 
the  public  interests  and  to  secure  the  rights  of 
third  persons.— Scott  v.  Scott,  17  Ind.  300. 

[b]  (Sup.  1896) 

A  prosecuting  attorney,  who  has  been  dis- 
charged by  the  court  from  further  service  in  a 
divorce  suit  which  he  had  defended  on  the 
ground  of  collusion  between  the  parties,  has  no 
authority  to  move  for  a  new  trial,  or  to  tender 
a  bill  of  exceptions.— State  v.  Friedley,  51  N.  E. 
473,   151  Ind.  404. 

[c]  (App.lS09) 

The  act  of  the  prosecuting  attorney  in  ap- 
pearing and  filing  pleas  of  former  adjudication 
in  a  divorce  case  might  be  done  by  any  amicus 
curiae.— Yeager  v.  Yeager,  43  Ind.  App.  313,  87 
N.  E.  144. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  f  246. 
See,  also,  14  Cyc.  p.  655. 

S  75.  Process  or  notioe. 

Fob  Cases  fbom  Otheb  States. 

See  17  Cent.  Dig.  Divorce,  H  247-265. 
See,  also,  14  Cyc.  pp.  655-660. 

{  76.  — »  In  seneraL 

£a]     (Sup.  1881) 
The  act  of  March  6,  1877,  amending  Civ. 
Code  1852,  {  315,  in  regard  to  process  or  publi- 
cation in  civil  actions,  is  not  applicable  to  suits 
or  proceedings  for  divorces,  which  are  governed 


and  controlled  by  the  provisions  of  Act  March 
10,  1873,  '^regulating  the  granting  of  divorces," 
etc.  (2  Rev.  St.  1876,  p.  324).— Bastes  v.  Bastes, 
79   Ind.  363. 

Though  2  Rev.  St.  1876,  p.  329,  |  13  (Rev. 
St  1881,  p.  198,  §  1032),  provides  that  the 
cause  shall  stand  for  issue  and  trial  at  the 
first  term  after  the  summons  has  been  personal- 
ly served  on  defendant  10  days,  or  publication 
made  30  days  before  the  first  day  thereof,  a 
summons  issued  in  term  time,  and  made  re- 
turnable at  a  future  day  in  the  same  term,  is 
not  necessarily  inoperative  and  wholly  void, 
but  such  a  summons  and  the  service  thereof  is 
sufficient  notice,  under  the  law,  of  the  pendency 
of  the  suit  for  the  next  succeeding  term.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.   Dig.   Divorce,  §{  247-250, 

255. 
See,  also,  14  Cyc.  pp.  655,  656. 


§  77.  — —  Personal  serriee. 

[a]  (Sup.  1868) 

If  a  resident  of  this  state,  while  tem- 
porarily absent,  in  constructively  notified  of  the 
pendency  of  an  action  for  divorce,  such  service 
is  void,  because  the  same  should  have  been  made 
by  copy  of  process  left  at  his  last  place  of  resi- 
dence.— Beard  v.  Beard,  21  Ind.  321. 

[b]  (Sup.  1865) 

Under  2  Gav.  &  H.  St.  p.  351,  {  10,  pro- 
viding that  a  clerk  of  the  court  in  which  the 
petition  for  a  divorce  is  filed  shall  issue  a 
summons,  which  shall  be  personally  served 
on  defendant,  if  a  resident  of  the  state,  either 
by  reading  or  leaving  a  copy  at  his  or  her  usual 
place  of  residence,  process  may  be  served  in  any 
county  in  the  state;  a  service  by  copy  being 
personal  service.— Ewing  v.  Bwing,  24  Ind.  468 ; 
Id.,  25  Ind.  155. 

[c]  (Sup.  1881) 

The  fact  that  the  summons  was  not  serv- 
ed 10  days  before  the  first  day  of  the  term,  as 
required  by  section  13  of  the  act  concerning  di- 
vorces, is  cause  for  a  continuance  merely,  and 
not  a  ground  for  a  motion  to  set  aside  the  serv- 
ice and  quash  the  writ.— Bratton  v.  Bratton, 
79  Ind.  588. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  SI  251-254. 
See,  also,  14  Cyc.  pp.  656,  657. 


§  79.  -»—  Serrioe  hj  pnblieation. 
[a]      (Sup.  1855) 

In  a  libel  for  divorce,  publication  of  notice 
is  sufficient  service  on  the  absent  defendant  to 
give  jurisdiction,  without  issuing  summons.— 
Green  v.  Green,  7  Ind.  113. 


[b]     (Sup.  1872) 

An  affidavit  to  authorize  publication  of 
notice  of  a  pending  proceeding  for  divorce  may 
be  sufficient,  though  it  states,  "as  deponent  is 

This  Disofft  is  ooaapiled  on  the  Kej-Nnaaber  System.    For  explanation,  see  paso  iii*  IC 


80 


DIVORCE.  IV  (B),  (C). 


[4  lud.  Dig.-Page  22] 


§93 


infonned  and  verily  believes." — Bonsell  v.  Bon- 
sell,   41    Ind.   476. 

For  Cases  from  Other  States, 

See  17  Cent.   Dig.    Divorce,  §§   25^-2(53; 

40  Cent.  Dig.  Proc.  §  131. 
See,  also,  14  Cyc.  p.  059;    note,  19  L.  R. 
A.  814.    ^ 

$  80.  — —  Return  and  proof  of  lerrioe. 
[a]     (Sap.  1882) 

In  divorce  proceedings,  a  false  return  of 
service  fraudulently  procured  by  plaintiff  was 
not  conclusive  on  defendant. — Cavanaugh  v. 
Smith,  84  Ind.  380. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §  204. 
See,  also,  14  Cyc.  p.  000. 

^81.   Appearance. 
[a]     (Sup.  1859) 
The  court  cannot,  in  a  divorce  suit,  appoint 
nil  attorney  for  an  adult  compos  mentis  party 
to  the  suit  against  the  consent  of  such  party. — 
Chandler  v.  Chandler,  13  Ind.  492. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce.  §§  200,  207. 
See,  also,  14  Cyc.  p.  600;   note,  2:5  L.  R.  A. 
287. 

§  85.   Diicovery. 

[a]  (Sap.  1869) 
2  Gav.  &  H.  St.  p.  3:32,  §  13.  requiring  a 
defendant  in  a  divorce  suit  to  answer  the  peti- 
tion under  oath,  if  required  to  do  so  by  tlie 
l>etitioner,  does  not  authorize  the  filing  of  in- 
terrogatories with  an  answer  to  a  cross  peti- 
tion.—Barr  V.  Barr,  31  Ind.  240. 

For  Cases  from  Other  States. 

See  17  Cent.  Dig.  Divorce,  §  270. 
See,  also,  14  Cyc.  p.  001. 

(C)  PLEADING. 

Aider  by  verdict  or  judgment,  see  Pleading, 

§  433. 
Time  to  take  deposition,  see  Depositions,  §  7. 
Waiver  of  objections,  see  Pleading,  §  400. 

§  89.  Bill,  libel,   complaint,  or  petition. 

Sufficiency  to  sustain  award  as  to  custody  and 
support  of  children,  see  Divorce,  §  291. 

Sufficiency  to  sustain  award  of  alimony  or 
other  allowances,  see  post,  §  203. 

Waiver  of  objections,  see  Pleading,  §  400. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  28.0-309. 
See,  also,  14  Cyc.  pp.  002-070. 

§  90.  — -  Form    and    reqniiitei    in    gen- 
eral. 

[a]     (App.  1907) 
The  petition  in  a  divorce  case  is  to  be  liber- 
ally construed  as  to  all  matters  of  form,  but 


ambiguous,  doubtful,  and  defective  statements 
of  fact  are  to  be  construed  strictly  against  the 
pleader.— Hays  v.  Hays,  40  Ind.  App.  471,  82 
N.  E.  90. 

For  Cases  from  Other  States. 

See  17  Cent.  Dig.  Divorce,  §§  283-280. 
See,  also,  14  Cj'c.  p.  002. 

§  91.  —  Residence  of  parties. 

[a]  (Sap.  1885) 

In  an  action  for  divorce,  an  allegation 
"that  plaintiff  is  now  and  has  been  for  more 
than  two  years  last  past  a  bona  fide  resi- 
dent of  the  state  of  Indiana,  and  for  more  than 
six  months  last  past  a  bona  fide  resident  of 
the  county  of  Allen,"  is  sufficient  under  the 
statute.— Poison  v.  Poison,  39  N.  E.  498,  140 
Ind.  310. 

[b]  (App.  1910) 

Under  Burns'  Ann.  St.  1908,  §  1000,  pro- 
viding that  the  party  applying  for  a  divorce 
shall  allege  that  he  is  a  bona  fide  resident  of  the 
state  for  at  least  two  years  prior  to  the  filing  of 
the  complaint  and  a  bona  fide  resident  of  tho 
county  for  at  least  six  months  immediately  pre- 
ceding the  filing  thereof,  a  complaint  in  a  suit 
for  divorce  is  insufficient  if  it  fails  to  aver  the 
statutory  requirements  as  to  residence  of  the 
plaintiflF.— Canther  v.  Canther,  91  X.  E.  813. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  287-289. 
See,  also,  14  Cyc.  p.  0(»3. 

§  93.   — —  Grounds  for  divorce. 

[a]  (Sup.  1864) 

The  provision,  in  the  act  regulating  the 
granting  of  divorces,  that  "it  shall  be  deemed 
sufficient  evidence  of  good  character  if  the 
petitioner  satisfies  the  court  or  jury  that  she 
had,  for  two  years  pr»3vious  to  the  filing  of  her 
petition,  maintained  a  good  reputation  for  chas- 
tity and  virtue,"  does  not  require  that  the  peti- 
tion for  divorce  should  allege  that  she  main- 
tained such  reputation  for  said  time.— Fritz  v. 
Fritz,  23  Ind.  388. 

[b]  (Sap.  1S66) 

A  petition  for  divorce  by  the  husband  con- 
tained no  allegation  that  the  plaintiff  was  with- 
out fault,  but  alleged  that  the  peace  and  hap- 
piness of  the  family  were  destroyed  in  con- 
sequence of  the  violent  temper  and  miscon- 
duct of  the  defendant.  Held,  that  the  allega- 
tions were  sufficient  to  charge  the  fault  upon 
the  defendant— Kenemer  v.  Keuemer,  20  Ind. 
330. 

[c]  (Snp.  1871) 

A  complaint  in  an  action  for  divorce,  charg- 
ing that  at  some  time  in  the  month  of  June, 
1805,  defendant,  without  cause  or  provocation 
on  his  part,  abandoned  and  deserted  the  plain- 
tiff, since  which  time  she  has  been  living  in 
adultery  with  one  .  etc..  while  not  suffi- 
ciently charging  adultery  to  make  of  it  an  avail- 
able ground  of  divorce  because  the  party  with 
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whom  it  was  committed  is  not  stated,  nor  any 
reason  giveu  for  the  omission,  sufficiently  charg- 
es continuous  abandonment,  as  the  allegation 
that  since  the  abandonment  she  has  been  liying 
in  adultery  in  common  acceptation  means  that 
she  had  thus  1)een  living  in  adultery  ever  since 
the  abandonment,  and,  if  so,  the  abandonment 
must  have  been  continuous.— Lewis  v.  Lewis,  36 
Ind.  218. 

[d]  (Sop.  I8d4) 

A  complaint  alleging  an  assault  and  bat- 
tery, and  that  defendant  drew  on,  and  threatened 
to  kill,  plaintiff,  with  a  knife,  and  clandestine- 
ly removed  their  two  year  old  child  to  another 
state,  is  not  demurrable,  though  it  also  contains 
general  charges  which  might  be  reached  by 
motion  to  make  more  specific— Brown  v. 
Brown,  138  Ind.  257,  37  N.  E.  142. 

[e]  (Sop.  1895) 

A  complaint  for  divorce  on  the  ground 
that  defendant  "was  convicted  of  the  crime  of 
rape  upon  a  little  girl,  the  daughter  of  plain- 
tiff," sufficiently  charges  a  conviction  of  an  in- 
famous crime,  within  the  meaning  of  Rev.  St. 
18JM,  S  1044  (Rev.  St.  1881,  f  1032),  making 
such  a  conviction  ground  for  divorce.— Poison 
v.  Poison,  140  Ind.  310,  39  N.  E.  498. 

A  complaint  in  an  action  for  divorce  was 
sufficient,  though  one  of  the  grounds  relied  on 
was  insufficient.— Id. 

[f]      (App.  1901) 

In  an  action  by  a  husband  for  divorce,  the 
•complaint  alleged  that  defendant  was  frequent- 
ly cross,  and  would  scold  and  upbraid  him 
without  cause;  that  at  times  she  would  refuse 
to  speak  to  him  for  a  whole  week ;  that  she 
would  get  angry  and  break  up  dishes  and  house- 
hold  utensils,  and  would  frequently  leave  home 
for  a  week  or  more  without  his  consent,  when 
he  would  be  compelled  to  do  the  household 
work  in  addition  to  his  own  work;  that  she 
squandered  the  crops  of  the  farm  without  his 
knowledge  or  consent,  and  dissipated  his  proT)- 
«rty,  and  drove  him  to  poverty  and  financial 
ruin.  Held  J  that  the  complaint  stated  a  cause 
•of  action  for  divorce  for  cruel  and  inhuman 
treatment,  though  some  of  the  charges  should 
have  been  made  more  specific,  had  a  motion  for 
that  purpose  been  filed. — Spitzmesser  v.  Spitz- 
messer,  60  X.  E.  315,  26  Ind.  App.   532. 

[gl      (App.  1907) 

Plaintiff's  complaint  for  divorce  alleged 
that  his  wife  had  stated  to  numerous  citizens 
of  the  community  that  he  was  unchaste,  all  of 
which  she  knew  to  be  false ;  that  she  endeavor- 
ed to  destroy  his  business;  that  she  was  petu- 
lant and  irritable,  frequently  asserting  that  she 
cared  nothing  for  him,  for  his  home,  or  busi- 
ness; that  she  refused  to  take  any  interest  in 
the  home,  or  to  prepare  the  daily  meals  for 
himself  and  his  hands ;  that  she  read  frivolous 
literature,  to  the  neglect  of  her  household  du- 
ties, and  was  cold,  abusive,  and  indifferent  to 


plaintiff*s  happiness,  by  reason  of  which  she 
kept  complainant  in  continual  distress  and 
trouble,  destroying  his  peace  of  mind  and  break- 
ing up  his  home.  Held,  to  charge  cruel  and  in- 
human treatment  authorizing  a  divorce  as  pro- 
vided by  Bums'  Ann.  St.  1901,  §  1044.— Massey 
V.  Massey,  40  Ind.  App.  407,  80  N.  E.  977. 
81  N.  E.  732. 

[h]     (App.  1907) 

Where  the  only  averment  in  a  petition  for 
divorce  with  reference  to  separation  at  the  time 
the  complaint  was  filed  was  the  allegation  thi 
plaintiff  and  defendant  weife  married  on  June 
11,  1875.  and  lived  togetht^r  as  husband  and 
wife  until  November  17,  1004,  when  defendant, 
by  a  continuous  and  systematic  course  of  abuse, 
which  had  been  kept  up  for  more  than  five 
years,  drove  plaintiff  from  his  home,  such  al- 
legation was  inconsistent  with  the  fact  that 
they  were  living  together  at  the  time  the  com- 
plaint was  filed,  and  therefore  rendered  the 
petition  fatally  defective.— Hays  v.  Ilays,  40 
Ind.  App.  471,  82  N.  E.  90. 

[i]  (App.  1907) 
Where  a  complaint  for  divorce  on  the 
ground  of  abandonment  shows  upon  its  face 
that  the  statutory  period  of  two  years  had  not 
elapsed  when  the  complaint  was  filed,  it  is  in- 
sufficient.—Hofman  V.  Hofman,  40  Ind,  App. 
476,  82  X.  E.  477. 

For  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Divorce,  f§  202-307. 
See,  also,  14  Cyc.  pp.  664-609. 

§96.  Answer. 

For  Cases  from  Other  States, 

See  17  Cent.   Dig.    Divorce,  §§  310-318. 
See,  also,  14  Cyc.  pp.  670-672. 

§  97.  —  Form  and  requiaitea  in  gen- 
eral. 
[a]  (Sap.  1889) 
If  a  defendant  appears  to  and  answers  a 
complaint  for  divorce  after  the  prosecuting  at- 
torney has  appeared  thereto  for  the  purpose 
of  resisting  the  action,  as  is  his  duty  in  such 
case  when  there  is  no  appearance  by  defendant, 
under  Rev.  St.  1881,  §  1038,  it  is  not  error  of 
which  the  state  can  complain  to  strike  out  the 
prosecuting  attorney's  answer.  If  the  ap- 
pearance of  defendant  is  collusive,  the  striking 
out  of  the  answer  will  not  prevent  the  prose- 
cuting attorney  from  resisting  the  action.— Ptate 
V.  Brinneman,  120  Ind.  3o7,  22  N.  E.  332. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  310-314. 
See,  also,  14  Cyc.  p.  670. 

§  99.  _  AfflrmAtive  def  enaes. 
[a]     (Sap.  1857) 

Where  cohabitation,  as  a  matter  of  defense 
in  a  suit  for  divorce,  is  not  set  up  in  the  an- 
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swer,  it  cannot  be  proved  on  the  trial.— Lewis 
V.  Lewis,  9  Ind.  105. 

Fob  Cases  fbom  Othsb  States, 

See  17  Cent.  Dig.  Divorce,  {§  31(>-3ia 
See,  also,  14  Cyc  pp.  671,  672. 

§  101.   Covnterolaint  or  oroM-bill,  libel, 
ooatplainty  or  petitioii. 

[a]  (Sup.  1899) 

Money  left  with  a  wife  for  safe-keeping, 
and  goods  and  chattels  of  the  husband  convert- 
ed by  the  wife  to  her  own  use,  may  be  recov- 
ered under  a  cross  complaint  by  the  husband 
in  an  action  by  the  wife  for  divorce.— Murray 
V.  Murray,  53  N.  E.  946,  153  Ind.  14. 

[b]  (App.  1905) 

Act  Feb.  28,  1903  (Acts  1903,  p.  114,  c. 
4S),  provides  for  separations  from  bed  and 
board  for  a  limited  time.  Section  3  provides 
that  obtaining  such  a  temporary  separation  shall 
not  bar  a  suit  for  absolute  divorce  by  either 
party.  Section  4  (page  115)  makes  the  practice 
and  proceedings  the  same  as  in  case  of  ab- 
solute divorce.  Bums'  Ann.  St.  1901,  §  1052, 
provides  that  in  a  divorce  suit  the  defendant 
may  file  a  cross-complaint  for  divorce.  Held 
that,  in  an  action  for  temporary  separation, 
the  defendant  may  file  a  cross-complaint  for 
absolute  divorce,  though  the  act  of  1903  makes 
no  provision  for  filing  cross-complaints. — Har- 
rington V.  Harrington,  75  N.  B.  1082,  36  Ind. 
App.  53G. 

Fob  Cases  fbom  Otheb  States, 

See  17  CTent.  Dm.   Divorce,  §{  322-327. 
See,  also,  14  Cyc.  pp.  072-674. 

§  102.  Replicmtion  or  reply, 
[a]      (Sop.  1890) 

In  an  action  for  divorce  by  a  wife,  the  hus- 
band answered  in  bar  that  he  had  obtained  a 
decree  in  the  court  of  a  territory.  It  appeared 
from  the  answer  that  he  made  an  affidavit 
that  he  had  been  a  resident  of  the  territory  for 
more  than  a  year  prior  to  the  institution  of  his 
suit,  and  that  the  territorial  statute  required 
that  a  plaintiff  in  a  suit  for  divorce  should 
have  been  a  resident  of  the  territory  for  one 
year  next  preceding  the  filing  of  his  complaint. 
The  wife  in  her  reply  alleged  that  he  had  not 
been  a  resident  of  the  territory  at  any  time, 
but  had  always  been  a  resident  of  Indiana,  that 
she  had  always  been  a  resident  of  Indiana,  and 
that  the  court  in  the  territory  had  no  jurisdic- 
tion. Heldf  that  the  allegation  in  the  reply 
that  neither  of  the  parties  was  a  resident  of 
the  territory  made  the  reply  good.— Watkins  v. 
Watkins,  25  N.  E.  175,  125  Ind.  163,  21  Am. 
St.  Rep.  217. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  {  319. 
See,  also,  14  Cyc  p.  672. 


§  104.  Amended  and  ■npplente&tal  pleads 
insa. 

[a]  (Sup.  1866) 

To  a  complaint  by  a  wife  for  divorce,  al- 
leging cruel  treatment,  the  defendant  answered 
by  general  denial,  and  also  by  cross  complaint, 
alleging  causes  of  divorce  against  the  plaintiff. 
During  the  trial,  plaintiff  filed  an  answer  to 
the  cross  complaint,  charging  adultery  commit- 
ted after  the  commencement  of  the  suit.  Held 
that,  as  evidence  of  the  adultery  was  admis- 
sible under  the  general  denial,  the  court  com- 
mitted no  available  error  in  allowing  the  addi- 
tional answer  to  be  filed. — Armstrong  y.  Arm- 
strong's Adm'r,  27  Ind.  186. 

[b]  (Sop.  1895) 

In  an  action  for  divorce  on  the  ground  of 
cruel  treatment^  defendant  having  answered 
that  he  struck  plaintiff  in  self-defense,  it  was 
not  error  to  permit  an  amendment  to  the  an- 
swer, pending  the  trial,  alleging  that  defendant 
was  informed  of  the  adulterous  conduct  of 
plaintiff,  and  that  he  inquired  of  plaintiff  as  to 
the  truth  of  the  report,  whereupon  plaintiff 
attacked  defendant  so  that  defendant  was  com- 
pelled to  strike  in  self-defense.-— Olleman  ▼• 
Olleman,  143  Ind.  172,  42  N.  E.  470. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  |§  32S-339. 
See,  also,  14  Cyc.  pp.  674-677. 

§  105.  Verifloatio&  of  pleadings. 

[a]  (Sop.  1873) 
A  petition  or  a  cross-petition  for  divorce 
need  not  be  sworn  to.  2  Gav.  &  H.  Rev.  St. 
p.  352,  §  13,  providing  that  the  defendant  shall 
answer  the  petition  under  oath  if  required  to  do 
so  by  the  petitioner,  relates  only  to  the  answer.. 
— Musselman  v.  Musselman,  44  Ind.  106. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  f{  340-343. 
See,  also,  14  Cyc.  p.  078. 

§  106.  AAdaylts     aooompanyins     plead- 
ings. 

[a]  (Sup.  1881) 

The  requirement  of  Rev.  St.  1881,  i  1031,. 
that  plaintiff,  in  an  action  for  divorce,  shall 
file  an  affidavit  stating  the  length  of  his 
residence  in  the  state,  and  the  exact  location 
thereof,  need  be  only  substantially  complied 
with.— Eastes  v.  Eastes,  79  Ind.  363. 

[b]  (Sup.  1894) 

The  provision  of  Rev.  St.  1881.  §  1031,. 
that  the  affidavit  of  residence,  occupation,  etc., 
shall  be  sworn  to  before  the  clerk  of  court,  is 
directory  merely,  and  such  affidavit  is  suffi- 
ciently sworn  to  before  a  justice  of  the  peace. 
—Brown  v.  Brown,  138  Ind.  257,  37  N.  E.  142. 

[c]  (App.  1902) 

Rev.  St.  18S1,  i  1031,  provides  that  the 
plaintiff  in  a  divorce  suit  shall,  with  his  peti- 
tion, file  in  the  clerk*s  office  his  affidavit,  sworn 
to    before    such    clerk,    that    he    has    been    a 
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resident  of  the  state  (stating  particularly  the 
place,  town,  city,  or  township  in  which  he  has 
resided)  for  the  preceding  two  years;  also 
stating  his  occupation.  Held,  that  where  the 
petition  contained  the  matters  required  to  be 
stated  in  such  affidavit,  and  was  itself  sworn 
to  by  the  petitioner  before  the  clerk,  the  court 
had  jurisdiction*  although  no  affidavit  was  filed. 
—Stewart  v.  Stewart,  62  N.  E.  1023,  28  Ind. 
App.  87a 

Fob  Gases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  {{  344,  345. 
See,  also,  14  Cyc  p.  678. 

§  108.  Issues*  proof,  and  Tarianoe. 

[a]  (App.  1901) 
Where,  in  an  action  for  divorce,  it  is  claim- 
ed that  the  acts  of  cruelty  complained  of  have 
been  condoned,  such  condonation  must  be  plead- 
ed to  admit  evidence  thereof. — Breedlove  v. 
Breedlove,  61  N.  E.  797,  27  Ind.  App.  560. 

Fob  Cases  fbom  Other  States. 

See  17  Cent.  Dig.  Divorce,  |§  349-352. 
See,  also,  14  Cyc.  pp.  679,  680. 

(D)  EVIDENCE. 

Admission  in  rebuttal  of  evidence  in  chief,  see 
Trial,  f    63. 

Competency  of  husband  or  wife  as  witnesses, 
see  Witnesses,  §  60. 

Competency  of  witness  as  affected  by  interest, 
see  Witnesses,  i  96. 

Cross-examination  of  party,  see  Witnesses,  f 
275. 

Rifht  of  witness  to  explain  testimony  on  cross- 
examination,  see  Witnesses,  §  287. 

S 109.   Presumptions      and      burden      of 
proof. 

Presumptions  by  withholding  evidence,  see  Evi- 
DENt;E,  f  75. 

[a]     (Sup.  isn) 
The  fact  that  a  husband  and  wife  live  to- 
gether  raises   a   presumption   that   they   have 
sexual   intercourse   together. — Bums  v.  Burns, 
60  Ind.  259. 

£b]      (App.  1904) 

Under  Bums'  Ann.  St.  1901,  §  1043,  mak- 
ing certain  proof  of  residence  necessary  to  the 
maintaining  of  a  divorce  action,  plaintiff  in 
such  an  action  must  establish  affirmatively  a 
residence  for  at  least  two  years  in  the  state 
and  six  months  in  the  county  immediately  pre- 
ceding the  filing  of  the  petition. — Rosniakowski 
▼.  Rosniakowski,  34  Ind.  App.  128,  72  N.  E. 
485. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  {{  354-364. 
See,  also,  14  Cyc.  p.  681. 

fllO.  AdmiMibllity. 

Admissions  as  evidence,  see  E>vidence,  |  229. 


Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,.  §{  365-^91. 
See,  also,  14  Cyc.  pp.  682-^6;    note,  30 
Am.  Dec.  544. 

1115.  Adnltery. 

[a]  (Sup.  1899) 
Where,  in  an  action  for  divorce,  plaintiff 
alleged  and  introduced  evidence  to  prove  par- 
ticular acts  of  indiscretion  by  his  wife  with 
other  men,  she  was  entitled  to  give  evidence 
of  her  general  reputation  and  character  for 
chastity  in  the  neighborhood  where  she  resided. 
— Hilker  v.  Hilker,  55  N.  E.  81,  153  Ind.  425. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  U  371-378. 
See,  also,  14  Cyc.  p.  684. 

§116.  Craeltj    or    other    iU    treat- 
ment. 

[a]  (Sop.  1864) 

In  an  action  of  divorce  on  the  ground  of 
cruel  treatment,  instituted  by  a  wife  against 
her  husband,  a  deed  of  land,  given  by  the  lat- 
ter to  the  petitioner  in  consideration  of  a  sum 
of  money  which  was  her  separate  property,  is 
admissible  in  evidence  for  the  purpose  of  show- 
ing the  conduct  of  the  husband  to  the  wife, 
and  in  order  that  the  court  may  learn  the  cir- 
cumstances under  which  it  was  executed,  in  or- 
der to  give  it  validity.— Fritz  v.  Ftitz,  23  Ind. 
388. 

[b]  (Sop.  1881) 

In  an  action  by  a  wife  for  a  divorce  on 
the  ground  of  cruel  and  inhuman  treatment, 
consisting  of  false  charges  of  adultery  made 
by  her  husband  against  her,  it  is  not  error  to 
permit  her  to  prove  her  good  character  in  mak- 
ing out  her  case  in  chief. — Graft  v.  Graft,  76 
Ind.  136. 

[c]  (Sup.  1881) 

In  a  suit  for  divorce,  evidence  of  nonsup- 
port  of  wife  and  infant  is  admissible  to  show 
cruel  and  inhuman  treatment.— Eastes  v.  Eastes, 
79  Ind.  363. 

[d]  (Sup.  1884) 

In  a  suit  for  divorce,  it  was  not  error  to 
refuse  to  permit  a  witness  to  state  how  the  de- 
fendant treated  his  wife  at  such  times  as  he 
was  present,  where  the  alleged  cruel  treatment 
specifically  complained  of  occurred  within  a 
few  months  before  the  separation.— Metzler  v. 
Metzler,  99  Ind.  384. 

[e]      (App.  1901) 

\Miere,  in  an  action  for  divorce,  no  attack 
has  been  made  on  the  general  character  of  de- 
fendant, it  is  not  error  to  exclude  testimony 
as  to  his  general  reputation  for  morality  in 
the  neighborhood.— Breedlove  v.  Breedlove,  61 
N.  E.  797,  27  Ind.  App.  560. 

Where,  in  an  action  for  divorce  for  cruel 
treatment,  acts  of  defendant's  cruelty  and  neg- 
lect were  in  evidence;  also  that  he  said  all  that 
was   the   matter  with   plaintiff  was   that  she 
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lacked  the  grit  his  mother  had,— it  was  not  er- 
ror to  admit  plaintiff's  testimony  of  getting  out 
of  bed  and  crawling  across  the  room  for  water 
wliile  sick,  defendant  being  in  the  bed  asleep. 
-Id. 

Fob  Cases  from  Oth£R  States, 

See  17  Cent.  Dig.  Divorce,  H  379-38o. 
See,  also,  14  Cyc.  p.  08o. 

$  119.   DeiertioA. 

[a]  (App.  1901) 
Where  defendant  in  divorce  claimed  that 
the  separation  was  caused  by  plaintiff's  moth- 
er and  was  due  to  no  fault  of  his,  evidence  as 
to  an  action  brought  by  him  against  his  moth- 
er-in-law a  short  time  after  the  separation  for 
inducing  the  same,  in  which  a  verdict  was  ren- 
dered for  defendant,  was  admissible  to  show 
that  he  was  willing  to  vex  his  wife  by  an  ac- 
tion against  her  mother.— Turner  v.  Turner,  GO 
X.  E.   718,  2G  Ind.   App.  677. 

Fob  Cases  from  Other  States, 

See  17  Cent.   Dig.  Divorce,  §  388. 
See,  also,  14  Cyc.  p.  680. 

§  123.  Weight    and    inffloienoj    of    eri- 
de&ee. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  302-456. 
See,  also,  14  Cyc  pp.  687-700. 

§  124.  In  s«neral. 

[a.  b]  (Sup.  1876) 

The  proof  of  residence  for  the  statutory 
time  of  a  petition  for  divorce  need  not  be  by 
the  testimony  of  two  resident  householders  and 
freeholders.  Evidence  of  the  fact  satisfactory 
to  the  court  is  sufficient.— Maxwell  v.  Max- 
well, r>3  Ind.  363. 

[c]  (Sap.  1876) 

Where,  in  an  action  for  divorce,  the  resi- 
•dence  of  the  petitioner  is  not  proved  as  required 
by  .\ct  March  10,  1873  (2  Rev.  St.  1876,  p.  326, 
"S  7),  regulating  the  granting  of  divorces,  the 
court  has  no  power  to  decree  a  divorce. — Pow- 
ell V.  Towell,  53  Ind.  513. 

[d]  (Sop.  1890) 

The  statute  declaring  that  the  bona  fide 
residence  of  the  petitioner  in  a  suit  for  divorce 
-shall  be  proved  by  at  least  two  witnesses  who 
are  resident  freeholders  and  householders  of 
the  state  is  a  positive  requirement,  and  there 
must  be  actual  proof  to  the  satisfaction  of  the 
court  by  witnesses  possessing  the  statutory 
(I  ualificat  ions.— Pretty  man  v.  Prettyman,  25  N. 
K.  179,  125  Ind.  149. 

[e]  (Sup.  1894) 

Proof  of  residence,  to  be  made  on  the 
■trial  by  two  witnesses  who  are  "resident  free- 
holders and  householders  of  the  state"  (Rev. 
St.  1881,  §  1031),  is  not  made  where  one  of 
the  two  merely  testifies  that  he  is  a  freeholder 
and  householder,  without  stating  his  residence. 
-Rrown  v.  Brown,  138  Ind.  257,  37  N.  E.  142. 


[f]  (Sop.  1899) 

Proof  that  the  witnesses  called  to  prove 
plaintiffs  residence  were  resident  freeholders 
and  householders  of  the  state  is  a  prerequisite 
to  the  court's  jurisdiction  to  determine  an  ac- 
tion for  divorce,  under  Bums*  Rev.  St.  1894,  if 
1043  (Homer's  Rev.  St.  1897,  §  1031),  requiring 
proof  of  plaintiflTs  residence  "by  at  least  two 
witnesses  who  are  resident  freeholders  and 
householders  of  the  state."— Driver  v.  Driver, 
54  N.  E.  389,  153  Ind.  88. 

[g]  (Slip.  1903) 

In  an  action  for  divorce  it  must  be  made 
to  appear  that  the  two  witnesses  offered  to 
prove  plaintiff's  residence  in  the  county  and 
state  are  "resident  freeholders  and  household- 
ers of  the  state,"  as  required  by  Bums'  Rev.  St. 
1901,  §  1043  (Rev.  St.  1881,  §  1031;  Homer's 
Rev.  St.  1901,  §  1031).— Becker  v.  Becker,  66  N. 
E.  1010,  160  Ind.  407. 

[h]     (App.  1903) 

Under  Bums'  Rev.  St.  1901,  |  1043  (Hor- 
ner's Rev.  St.  1901,  §  1031),  requiring  that  the 
residence  of  the  plaintiff  in  divorce  must  be 
proved  by  two  witnesses  who  are  resident  house- 
holders and  freeholders  of  the  state,  proof  by 
two  witnesses,  only  one  of  whom  possesses  the 
required  qualifications,  is  insufficient,  and  con- 
fers no  jurisdiction  on  the  court.— Cummins  v. 
Cummins,  66  N.  E.  915,  30  Ind.  App.  671. 

[i]  (App.  1904) 
Under  Burns'  Ann.  St.  1901,  §  1043,  the 
bona  fide  residence  of  the  plaintiff  is  required 
to  be  proved  in  a  divorce  proceeding  by  at 
least  two  witnesses  who  are  resident  freeholders 
and  householders.  In  a  divorce  suit  one  of 
plaintiff's  witnesses  testified  to  plaintiff's  resi- 
dence for  the  statutorj'  period  and  of  his  own 
residence  in  the  county  where  the  suit  was 
pending,  and  stated  that  he  was  a  householder, 
had  a  wife  and  family,  and  owned  real  estate 
"out  there."  Another  witness  testified  likewise 
as  to  plaintiff's  residence,  as  to  the  witness  be- 
ing a  householder  in  the  county,  and  as  to  his 
"lot"  in  comparing  the  size  of  some  other  per- 
son's lot.  Held  sufficient  to  qualify  the  wit- 
nesses under  the  statute.— Roshniakor.-ski  v. 
Roshniakowski,  72  N.  E.  485,  34  Ind.  App.  12S. 

In  a  divorce  action  evidence  held  to  show 
plaintiff's  residence  as  required  by  Bums'  Ann. 
St.  1901,  §  1043,  relating  to  the  residence  of  a 
person  bringing  a  divorce  action.— Id. 

[J]  (App.  1906) 
Bums'  Ann.  St.  1901.  §  1043,  provides  that 
the  bona  fide  residence  within  the  state  of  the 
petitioner  for  divorce  for  at  least  two  years 
previous  to  the  filing  of  the  petition  must  be 
shown  by  two  competent  witnesses.  One  of 
two  witnesses  in  a  suit  for  divorce,  who  testi- 
fied a  month  after  the  filing  of  the  petition, 
stated  that  the  petitioner  had  been  continuously 
a  resident  of  the  state  for  the  two  years  last 
past.  Held  not  to  .show  that  the  petitioner  had 
resided  in  the  state  continuously  for  the  last 
two  years  previous  to  the  filing  of  the  petition. 
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essential    to  confer  jurisdiction   on   the   court. 
-West  V.  West,  38  Ind.  App.  659,  78  N.  E.  987. 

Under  Bums'  Rev.  St.  1901,  §  1043  (Rev. 
St,  1881,  i  1031),  it  is  necessary  to  give  the 
court  jurisdiction  to  decree  a  divorce,  that  the 
residence  of  plaintiff  within  the  state  for  at 
least  two  years  previous  to  the  filing  of  a  peti- 
tion shall  be  established  by  two  witnesses  who 
are  freeholders  and  householders  of  the  state. 
—Id. 

[k]     (App.  1906) 

Evidence,  on  an  issue  under  a  plea  in  abate- 
ment, held  sufficient  to  sustain  a  finding  that 
the  paper  in  which  notice  to  defendant,  a  non- 
resident, of  pendency  of  the  action  for  divorce 
was  published  was  a  newspaper  of  general  cir- 
culation, as  required  by  Bums*  Ann.  St.  1901, 
i  1048.— Ruth  V.  Ruth.  39  Ind.  App.  290,  79  N. 
B.  523. 

[I]     (App.  1909) 

Bums'  Ann.  St.  1908,  S  1066,  requiring 
proof  of  residence  of  plaintiff  by  at  least  two 
resident  witnesses,  is  mandatory,  and  cannot  be 
waived.— Blauser  v.  Blauser,  87  N.  E.  152. 

No  formal  proof  of  plaintiffs  residence  is 
required  by  Bums'  Ann.  St.  1908,  §  1066,  so 
long  as  the  qualifications  of  the  required  num- 
ber of  witnesses  are  clearly  shown,  and  their 
testimony,  with  proper  inferences,  is  sufficient 
to  fully  prove  residence  to  the  court. — Id. 

[m]     (App.  1910) 

Bums'  Ann.  St.  1908,  §  1066  (Acts  1873, 
c.  41,  I  7),  requiring  the  residence  of  the  peti- 
tioner in  a  suit  for  divorce  to  be  proven  by  at 
least  two  witnesses  who  are  freeholders  and 
householders  of  the  state,  being  mandatory, 
where  one  of  the  two  witnesses  called  to  prove 
petitioners  residence  merely  testified  that  he 
owned  a  little  real  estate,  was  a  householder, 
and  had  known  petitioner  for  five  or  six  years, 
the  proof  of  petitioner's  residence  was  insuffi- 
rient  to  authorize  a  decree. — Emens  v.  Emens, 
01  X.  E.  747. 

[n]     (App.  1910) 

Under  Bums'  Ann.  St.  1908,  §  1086,  pro- 
viding that  the  party  applying  for  a  divorce 
shall  allege  that  he  is  a  bona  fide  resident  of 
the  state  for  at  least  two  years  prior  to  the 
filing  of  the  complaint,  and  a  bona  fide  resident 
of  the  county  for  at  least  six  months  immediate- 
ly preceding  the  filing  thereof,  which  bona  fide 
residence  shall  be  duly  proven  by  at  least  two 
witnesses  who  are  resident  freeholders  and 
householders,  proof  of  the  qualification  of  peti- 
tioner's witnesses  is  a  prerequisite  to  the  court's 
jurisdiction  to  determine  the  cause.— Canther 
V.  Canther,  91  N.  E.  813. 


Fob  Cases  from  Other  States. 
See  17  Cent.   Dig.    Divorce,   §i 
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{  125.  ^-*  Adatissions  and  oonfeMio&s. 

Effect  on  right  to  alimony,  see  post,  |  213. 

[a]      (Sap.  1846) 

To  authorize  a  divorce  under  Rev.  St.  1843, 

there  must  be  satisfactory  proof,  independently 

of  the  confession  of  the  defendant,  of  the  alleged 

charge.— McCuUoch  v.  McCuUoch,  8  Blackf.  60. 

[b]     (Sup.  1890) 

Under  the  statutory  requirement  that  the 
residence  of  plaintiff  in  a  suit  for  divorce  shall 
be  proved  by  at  least  two  witnesses  who  are 
resident  freeholders  and  householders  of  the 
state,  an  admission  by  defendant's  counsel  at 
the  trial  as  to  plaintiff's  residence  is  not  suffi- 
cient to  excuse  the  absence  of  such  proof. — 
Prettyman  v.  Prettyman,  125  Ind.  149,  25  N. 
E.  179. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  |§  399-402. 
See,  also,  14  Cyc.  p.  690. 

§  127.  ^-*  Testimony     of     parties,     and 
corroboration. 

[a]  (Sop.  1857) 

II.,  a  party  with  whom  adultery  is  alleged 
to  have  been  committed,  was  examined  as  a 
witness.  Held,  that  the  following  instruction 
was  correct :  **If  the  evidence  shows  him  guilty, 
he  is  to  be  regarded  as  an  accomplice,  and  his 
testimony  is  entitled  to  less  weight,  and  so  the 
jury  should  regard  it."— Lewis  v.  Lewis,  9  Ind. 
105. 

[b]  (Sap.  1884) 

Where,  jn  divorce  proceedings,  defendant 
files  a  cross  petition  for  divorce,  a  divorce  mav 
be  granted  defendant  solely  on  evidence  intro- 
duced by  plaintiff. — Glasscock  v.  Glasscock,  94 
Ind.  163. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  $$  403-407. 
See,  also,  14  Cyc.  pp.  688,  689. 

§129.  Adnlterj. 

Testimony  of  party,  see  ante,  §  127. 

[a]     (Sup.  1859) 

An  allegation  in  the  answer  in  a  suit  for 
divorce  that  plaintiff  and  his  niece  were  alone 
in  a  room  at  her  house,  he  lying  on  a  sofa,  ad- 
mitted by  not  being  denied,  does  not  constitute 
an  admission  of  intercourse  between  them. — 
Garrett  v.  Garrett,  12  Ind.  407. 


For  Cases  from  Other  States. 
See  17  Cent.    Dig.    Divorce,   f 

4.j4. 
See,  also,  14  Cyc.  pp.  692-698. 


411-441, 


§  133.  — ^  Desertion  or  absence. 
[a]     (Sup.  1852) 

Upon  a  bill  filed  by  husband  against  wife 
for  a  divorce  on  the  alleged  ground  of  aban- 
donment, it  was  proved  at  thp  hearing  that  a 
separation  had  taken  place,  and  that  the  wife 
had  afterwards  said  she  did  not  intend  to  live 
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again  with  her  husband,  but  It  did  not  appear 
which  of  the  parties  was  in  fault,  and  it  was 
held  that  the  bill  was  properly  dismissed.^ 
McCoy  V.  McCoy,  3  Ind.  555. 

[b]     (App.  1901) 

Evidence  held  to  sustain  decree  of  divorce 
on  the  ground  of  desertion. — Turner  v.  Turner, 
(JO  N.  E.  718,  26  Ind.  App.  677. 

Fob  Cases  fbom  Otiieb  States, 

See  17  Cent.  Dig.  Divorce,  |§  446-448. 
See,  also,  14  Cyc.  p.  699. 

$137.  Taking   and  flllns   proofs  before 
hearins* 

[a]  (Sup.  1865) 
In  an  action  for  divorce,  under  St.  1843, 
authorizing  a  divorce  for  cruel  and  inhuman 
treatment,  the  parties  may  examine  their  wit- 
nesses orally  in  court  or  take  their  depositions. 
—Nave  V.  Xave,  7  Ind.  122. 

Fob  Cases  fbom  Otueb  States, 

See  17  Cent.  Dig.  Divorce,  {{  457-460. 


(E)  DISMISSAL.  TRIAL  OR  HEARING, 
AND  NEW  TRIAL. 

Dismissal  on  nonpayment  of  alimony  or  other 
allowances,  see  post,  {  262. 

S  138.  Diamissal  before  hearins* 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dio^  Divorce,  §S  463-470. 
See,  also,  14  Cyc.  pp.  701,  702. 

§  139.  ^—  Voluntary, 

[a]  (Sap.  1857) 

In  a  petition  for  divorce  by  a  husband,  and 
answer  and  cross  petition  by  the  wife,  the  dis- 
missal of  the  liusband*s  petition  carries  the 
whole  cause  out  of  court.— Stoner  v.  Stoner,  9 
Ind.  505. 

[b]  (App.  1892) 

Rev.  St.  1881,  {  334,  provides  that  plain- 
tiff may  dismiss  his  action  in  vacation  by  filing 
with  the  clerk  a  writing  to  that  effect,  that  the 
clerk  shall  enter  such  dismissal  in  the  order 
book,  and  that  "the  court  shall  enter  judgment 
accordingly  at  the  next  term."  Held,  that 
where,  pending  a  suit  by  a  wife  for  divorce, 
she  and  her  husband  became  reconciled,  and  she 
had  such  dismissal  entered  in  vacation,  the 
court  retained  its  jurisdiction  until  the  entry 
of  judgment  at  the  next  term,  for  the  purpose 
of  requiring  the  husband  to  compensate  the 
wife's  attorneys.— Courtney  v.  Courtney,  4  Ind. 
App.  221,  30  N.  E.  914,  distinguishing  Hart 
v.  Hart  (1858)  11  Ind.  384,  and  St.  John  v. 
Hardwick  (1861)  17  Ind.  180. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  {|  403-408, 

470. 
See,  also,  14  Cyc.  p.  701. 


1 1391/^.  ^—  lAToluntarj, 

[a]  (Sop.  1881) 
Failure  to  serve  the  summons  In  an  ac- 
tion for  divorce  10  days  before  the  first  day 
of  tiie  term  at  which  the  suit  was  brought,  as 
required  by  Divorce  Act,  §  13,  is  not  ground 
for  a  dismissal  of  the  proceedings,  but  is  only 
a  cause  for  continuance.— Bratton  v.  Bratton, 
79  Ind.  588. 

Fob  Cases  fbom  Othbb  States, 
See  17  C!ent.  Dig.  Divorce,  {  469. 
See,  also,  14  Cyc.  p.  702. 

§  140.   Scope   of  inquiry  and  powers  o£ 
eonrt* 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §§  474-470. 
See,  also,  14  Cj-c.  pp.  702,  703. 

S  141.  — -  In  s^neral. 

[a]    (Sup.  1861) 

In  a  hnsband*s  suit  for  divorce  for  cruel* 
treatment,  the  wife  by  answer  admitted  the 
allegations,  and  they  made  and  filed  a  joint 
agreement  relating  to  the  disposition  of  the 
children  and  property.  Upon  a  disposition  of 
the  cause  without  further  evidence,  a  refusal 
to  grant  the  divorce  was  held  to  have  been 
proper.— Scott  v.  Scott,  17  Ind.  309. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  U  474,  475. 

§  142.  On  defanlt  of  defendant* 

[a]  (Sop.  1861) 

The  court  has  no  authority  to  decree  a  di- 
vorce on  a  bill  being  taken  for  confessed,  with- 
out other  proof  to  sustain  its  allegations.— 
Scott  v.  Scott,  17  Ind.  309. 

[b]  (App.  19(M) 

On  the  trial  of  an  action  for  divorce,  where 
defendant  does  not  appear,  the  trial  judge  has 
the  right,  and  it  is  his  duty,  as  representing  the 
8tat6,  to  elicit  facts  as  to  matrimonial  offenses 
committed  by  plaintiff,  and  grant  or  withhold 
the  decree  accordingly.— Eikenbury  v.  Bums,  70 
N.  E.  837,  33  Ind.  App.  69. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  {  476. 
See,  also,  14  Cyc.  p.  703. 

§  144.   Snbmiaaion  of  iaanee  to  Jnry. 

Constitutional  right  to  trial  by  jury,  see  Jubt» 
§12. 

[a]      (Sop.  1871) 

It  is  discretionary  with  the  court  to  al- 
low or  refuse  a  jury  trial  in  suits  for  divorce. 
— Leffel  V.  Leffel,  35  Ind.  76. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  f|  484-4S7. 
See,  also.  14  Cyc.  pp.  704-707. 
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$  146.  Mode  and  oondnot  of  trial  ia  s«a- 
eraL 

[a]  (Sup.  1S46) 

On  the  trial  of  a  suit  for  a  diyorce,  where 
the  diarge  is  adultery,  the  complainant  may 
proTe  the  offense,  though  he  bad  known  of  its 
existence  more  than  two  years  before  the  suit 
was  instituted,  and  the  defendant  may  prove 
scienter  in  defense.— McCafferty  v.  McCafferty, 
S  Blackl  218. 

[b]  (Sup.  1865) 

Rev.  St  1843.  p.  602,  S  45,  Laws  4,  re- 
lating to  divorce  proceedings,  providing  that 
witnesses  may  be  examined  orally  in  court  as 
in  trials  at  law,  did  not  concern  public  rights, 
but  merely  gave  a  privilege  to  the  parties  for 
their  benefit  or  convenience  which  they  might 
exercise  or  not  at  their  pleasure.— Nave  v. 
Nave,  7  Ind.  122. 

[c]  (Sop.  1871) 

Where  a  jury  trial  is  ordered  in  a  di- 
vorce suit,  and  the  jury  failed  to  agree  and  are 
discharged,  the  court  may  proceed  to  try  the 
case  and  find  upon  the  issues  without  rehearing 
the  evidence,  and  may  decide  the  cause  on  the 
evidence  which  was  given  before  the  court  and 
the  jury  and  on  which  the  jury  did  not  agree. 
— Leffel  V.  Leffel,  35  Ind.  76. 

Where  a  jury  in  a  divorce  suit  has  failed 
to  agree,  the  case  stands  as  it  did  before  the 
jury  was  impaneled,  and  the  court  may  theh 
allow  or  refuse  a  jury  trial,  such  allowance 
or  refusal  having  been  discretionary  with  the 
court  in  the  first  instance.— Id. 

Fob  Cases  fbom  Otheb  States, 

Seb  17  Cent.  Dig.  Divorce,  §{  104,  471- 

473,  477,  488-492. 
See,  also,  14  Cyc.  p.  701. 

f  149.  Verdiot  and  flndinffs  by  Jury. 

[a]  (Sop.  1857) 

In  actions  for  divorce,  the  rule  of  pro- 
•cedure  contemplates  a  trial  of  the  cause  by 
the  court;  and,  though  the  court  may  submit 
questions  raised  by  the  pleadings  to  a  jury,  the 
verdict  may  not  be  in  all  respects  conclusive. 
On  a  final  hearing  of  the  cause,  the  court  may 
look  into  the  whole  case  and  disregard  so  much 
•of  the  finding  of  the  jury  as  is  plainly  without 
the  issues.— Lewis  v.  Lewis,  9  Ind.  105. 

[b]  (Svp.  18G5) 

The  statute  regulating  divorces  contem- 
plates a  trial  by  the  court,  and  though  the  ^court 
may,  of  its  own  motion,  or  by  consent,  or  upon 
the  motion  of  either  party,  submit  the  issues 
to  a  jury,  still  the  verdict  is  not  conclusive, 
and,  on  the  final  hearing,  the  court  may  look 
into  the  whole  case,  and  disregard  so  much 
of  the  finding  as  is  without  the  issue.— Morse 
v.  Morse,  25  Ind.  156. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  |{  49^-498. 
See,  also,  14  Cyc.  pp.  706,  707. 


§  150.  Deoisiom  and  findins*  by  oovrt  or 
referee. 

[a]  (Sop.  1857) 

Where  cohabitation  after  knowledge  of 
a'dultery  is  not  set  up  as  a  defense,  a  finding 
based  on  proof  of  such  fact  can  have  no  legal 
effect  on  a  decision  of  the  cause,  and  may  be 
rejected  as  surplusage,  since  such  fact,  not 
having  been  set  up  as  a  matter  of  defense,  can- 
not be  proved  on  the  trial.— Lewis  v.  Lewis,  9 
Ind.  105. 

[b]  (Sop.  1865) 

Upon  the  trial  of  a  suit  for  divorce,  where 
the  defendant  had  filed  a  cross  petition,  the 
court  found  that  a  divorce  ought  to  be  granted, 
"not  upon  the  application  of  either  party,  but 
upon  the  whole  case."  Held  that,  under  the 
statute,  a  divorce  can  only  be  granted  upon 
the  application  of  the  injured  party;  and  a 
finding  in  favor  of  one  party  and  against  the 
other  is  necessary  to  authorize  a  divorce.— 
Gullett  V.  Gullett,  25  Ind.  517. 

[c]  (Sap.  1894) 

Where,  in  divorce,  neither  the  complaint 
nor  the  cross-complaint  stated  facts  sufficient 
to  authorize  a  finding  and  judgment  in  favor  of 
either  party,  but  nevertheless  a  finding  was 
made  in  favor  of  each  of  the  parties.  It  could 
not  be  the  foundation  of  any  judgment.— Alex- 
ander V.  Alexander,  38  N.  E.  855,  140  Ind. 
555. 

[d]  (Sop.  1904) 

Where,  in  an  action  for  divorce  on  the 
ground  of  extreme  cruelty,  defendant  set  up  as 
special  defenses  unsoundness  of  mind  and  con- 
donation, and  the  court  failed  to  find  on  such 
issues,  but  granted  plaintiff  a  divorce,  the 
court's  failure  so  to  find  was  equivalent  to  an 
express  finding  that  such  defenses  had  not  been 
established.— Wolverton  v.  Wolverton,  71  N.  E. 
123,  163  Ind.  2a 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §{  499-508. 
See,  also,  14  Cyc.  pp.  703,  704,  708-710. 


§151.  New  trial  or  rehearins* 
[a]  (Sop.  1864) 
A.  sued  for  and  obtained  a  divorce  from 
his  wife,  B.,  for  reasons  alleged  and  held  by 
the  court  to  be  sufficient,  and  asked  that  certain 
property  might  be  set  off  to  her,  which  the 
court  consented  to,  and  did  order.  Afterwards, 
at  the  same  term  at  which  the  divorce  was 
granted  and  the  order  made,  he  moved  th^ 
court  for  a  new  trial,  for  other  reasons,  of 
which  he  was  not  cognizant  when  the  decree 
and  order  were  made,  and  which  would  have 
enabled  him,  if  known  and  disclosed,  to  have 
obtained  the  divorce  without  letting  her  have 
the  property.  Held  that,  under  the  circum- 
stances of  the  case,  the  motion  for  a  new  trial 
was  correctly  overruled.— Rindge  v.  Riodge,  28 
Ind.  31. 
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[b]  (App.  1901) 

Where,  in  an  action  for  divorce  by  a  hus- 
band, the  wife  answered,  and  a  >trial  was  bad 
on  the  issues  raised,  the  decree  should  not  be 
set  aside  on  the  ground  that  she  was  misled 
and  did  not  appear  at  the  trial,  where  it  was 
not  claimed  that  there  was  any  fraud,  or  that 
plaintiff  was  connected  in  any  way  with  her 
being  misled.— Spitzmesser  v.  Spitzmesser,  60 
N.  E.  315,  2C  Ind.  App.  532. 

[c]  (App.  1902) 

The  ruling  of  the  court  in  a  divorce  suit  up- 
on a  motion  to  dismiss  the  complaint  for  the 
reason  that  plaintiff  did  not,  with  her  com- 
plaint, file  the  affidavit  of  residence  and  occupa- 
tion required  by  Rev.  St.  1881,  |  1031,  is  not  a 
cause  for  a  new  trial.— Stewart  v.  Stewart,  62 
N.  E.  1023,  28  Ind.  App.  37a 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  509-513. 
See,  also,  14  Cyc.  pp.  730,  731. 


(F)  JUDGMENT  OR  DECREE. 

Award  of  custody  of  children,  see  post,  f  302. 

Award  of  permanent  alimony,  see  post,  §§  243- 
245. 

Copy  of  decree  as  evidence,  see  Evidence,  § 
175. 

Decree  as  claim  under  attachment,  see  Attach- 
ment, {  282. 

Disposition  of  property,  see  post,  §  254. 

Enforcement  of  award  of  alimony,  see  post,  §§ 
260-276. 

Enforcement  of  award  of  custody  of  children, 
see  post,  f  305. 

Enforcement  of  provision  for  support  of  chil- 
dren, see  post,  I  311. 

Lien  of  judgment  for  alimony  or  other  allow- 
ances, see  post,  §  256. 

Provision  for  support  of  children,  see  post,  § 
308. 

$  159.   By  default  or  pro  oonfesso. 

Conclusiveness  of  adjudication,  see  post,  §  172. 
Scope  of  inquiry  and  powers  of  court  on  default 
of  defendant,  see  ante,  {  142. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §|  521-526. 
See,  also,  14  Cyc.  pp.  713-715. 

§  160.  Requisites  and  Talidity. 

[a]     (Sap.  1S66) 

When  a  judgment  of  divorce  is  entered  by 
default,  the  record  must  show  that  defendant 
has  been  properly  notified  of  the  pendency  of 
the  suit.— Cochnower  v.  Cochnower,  27  Ind. 
253. 

Where  the  record  of  a  decree  of  divorce, 
taken  by  default,  contained  this  entry,  **Comes 
now  the  plaintiff  and  makes  proof  of  publica- 
tion in  this  cause,"  but  the  notice  and  proof 
were  not  contained  in  the  record,  it  was  held 


that  the   record  did  not  show   legal  notice   to 
the  defendant  of  the  pendency  of  the  suit— Id, 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §  521. 
See,  also,  14  Cyc.  p.  713. 

§161.  — -  Opening  or  setting  aside. 

[a]  (Sup.  1851) 

The  provisions  of  Rev.  St.  c.  46,  §$  98,  99, 
that  parties  against  whom  a  decree  in  cban- 
eery  has  been  rendered  may  have  such  decree 
opened,  and  be  let  in  to  a  hearing  by  publica- 
tion in  a  newspaper  within  five  years,  are  not 
applicable  to  suits  for  divorce.— McJunkin  v. 
McJunkin,  3  Ind.  30. 

[b]  (Sup.  1877) 

In  an  action  by  a  widow  to  set  aside  a 
decree  of  divorce  granted  her  husband  in  his 
lifetime,  the  complaint  alleged  that  she  had  no 
notice  of  the  divorce  proceeding;  that  no  sum- 
mons had  been  issued  for,  or  served  upon,  ber; 
that  she  had  not  appeared  to  the  action;  and 
that  the  plaintiff  had  fraudulently  filed  with 
his  complaint  a  paper,  purporting  to  be  sign- 
ed by  her,  waiving  the  issue  and  service  of 
summons.  Held  that,  under  the  averments  of 
the  complaint,  the  court,  in  the  divorce  pro- 
ceeding, had  no  jurisdiction  of  the  defendant, 
and  that  the  proceedings  subsequent  to  the  fil- 
ing of  a  complaint  therein  were  void.— Willman 
v.  Willman,  57  Ind.  500. 

[c]  A  widow  brought  an  action  against  the 
heirs  and  devisees  of  her  husband  to  set  aside 
a  judgment  in  a  divorce  proceeding  brought  by 
him  during  his  lifetime,  and  seeking  to  be  recog- 
nized as  his  widow,  and  allowed  to  contest  the 
validity  of  his  will.  The  complaint  alleged  that 
no  summons  was  issued  for  or  served  upon  her. 
nor  was  there  any  voluntary  appearance  by 
her  in  the  divorce  proceeding,  and  that  the 
decree  was  obtained  by  the  fraudulent  act  of 
the  husband  in  filing  with  his  complaint  a  pa- 
per, purporting  to  be  signed  by  her,  waiving 
the  issue  and  service  of  summons.  Held^  on 
dem\irrer,  that  the  complaint  was  sufficient.— Id. 

[d]  (Sup.  1883) 

A  decree  of  divorce  obtained  by  fraud  will 
be  vacated  in  a  direct  proceeding.— EJarle  v. 
Earle,  01  Ind.  27. 

While  the  courts  have  no  power,  under 
the  statute,  to  review  a  decree  of  divorce,  they 
may  vacate  and  set  aside  such  decree  when 
the  circumstances  under  which  it  was  obtained 
render  it   void. — Id. 

One  who  would  vacate  a  decree  of  divorce 
obtained  by  fraud  must  act  promptly.  Many 
years'  acquiescence  after  the  discovery  of  the 
fraud,  the  party  obtaining  the  divorce  having 
in  the  meantime  married  again,  will  bar  re- 
lief.—Id. 

The  provisions  of  the  statutes  in  relation 
to  opening  decrees  for  defense  in  certain  cases 
does  not  apply  to  decrees  of  divorce.— Id. 
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[e]      (Sup.  1888) 

An  application  to  set  aside  a  decree  of 
divorce  made  four  years  after  plaintiff  had  been 
informed  of  the  alleged  fraudulent  decree,  no 
excuse  being  shown  for  the  delay  other  than 
that  proceedings  to  review  the  decree  had  been 
instituted,  and  an  action  brought  to  set  it  aside 
in  another  court,  is  properly  denied ;  plaintiff 
being  charged  with  knowledge  of  the  law  that 
proceedings  to  review  or  vacate  a  decree  in 
divorce  can  only  be  brought  in  the  court  which 
made  the  decree. — Nicholson  v.  Nicholson,  113 
Ind.  131,  15  N.  E.  223. 

[f]  (Sap.  1903) 
Where  it  appears  that  the  complainant  in  a 
divorce  suit  has  died  leaving  considerable  prop- 
erty, and  it  does  not  appear  that  she  was 
possessed  of  the  property  when  she  obtained  the 
divorce,  the  court  will  hesitate  in  setting  the 
divorce  judgment  aside,  as  the  only  effect  of 
such  action  will  be  to  permit  the  defendant  to 
inherit  the  property.— Day  v.  Nottingham,  (56 
X.  E.  99a  ICO  Ind.  408. 

The  defendant  in  an  action  for  divorce, 
who  has  notice  by  publication,  is  not  entitled 
to  have  the  judgment  granting  the  divorce  va- 
cated for  fraud  on  the  part  of  the  complainant 
in  making  affidavit  that  the  place  of  his  resi- 
dence was  unknown  to  her,  where  it  appears 
that  be  is  in  fact  a  nonresident,  and  that  the 
notice  actually  given  him  is  such  as  the  law 
prescribes.— Id. 

The  court  will  be  extremely  cautious  in 
setting  aside  a  divorce  obtained  on  service  by 
publication  where  the  complainant  in  the  di- 
vorce proceeding  is  dead  or  has  remarried, 
though  fraud  in  obtaining  the  divorce  is  alleged, 
and  the  application  to  set  it  aside  must  be 
timely  made  and  must  present  a  strong  case  of 
fraud.— Id. 

Bums*  Rev.  St.  1001,  §  1048,  provides  that, 
if  it  appear  by  the  affidavit  of  a  disinterested 
person  that  the  defendant  in  divorce  is  a  non- 
resident, the  clerk  shall  give  notice  of  the  pen- 
dency of  such  petition  by  publication,  etc.  The 
affidavit,  in  an  action  by  a  wife  for  divorce, 
was  made  by  herself  instead  of  by  a  disinter- 
ested person.  The  husband  afterwards  institut- 
ed a  proceeding  to  set  aside  the  judgment  of 
divorce,  his  complaint  alleging  that  he  was  a 
nonresident.  It  appeared  that  the  notice  given 
him  was  in  substantial  compliance  with  the 
statute.  Heldf  that  he  could  not  complain  of 
the  defect,  if  any,  in  the  affidavit.— Id. 

Burns'  Rev.  St.  1901,  §  1042,  which  pro- 
vides that  parties  against  whom  a  judgment  of 
divorce  shall  be  rendered,  without  other  notice 
than  publication,  may,  within  two  years  after 
judgment,  have  the  same  opened,  and  be  al- 
lowed to  defend  as  well  on  the  granting  of  the 
divorce  as  in  relation  to  the  allowance  of  ali- 
mony and  the  disposition  of  property,  has  no 
application  to  a  case  where  the  party  obtaining 
the  divorce  is  dead  at  the  time  the  application 
to  open  the  judgment  is  made. — Id. 


Fob  Cases  from  Other  States, 

See  17  CJent.  Dig.  Divorce,  §§  522-526. 
See,  also,  14  Cyc.  pp.  714,  715. 

§  162.   On  trial  of  iasuea. 

[a]    (Sop.  1894) 

Where,  in  divorce,  there  was  a  finding  for 
plaintiff  and  one  for  defendant  on  her  cross- 
complaint,  a  judgment  giving  both  parties  a 
divorce  should  have  been  arrested  on  motion. 
—Alexander  v.  Alexander,  38  N.  E.  855,  140- 
Ind.  5r>5. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §  527. 

§  165.   Qpenlns  or  TAoatins* 

Judgment  or  decree  by  default,  see  ante,  {  ICl.- 

[a]  The  common-law  right  to  set  aside  a  judg- 
ment of  a  superior  court  by  bill  in  chancery  for 
fraud,  or  by  a  complaint  in  the  nature  of  such 
a  bill,  has  been  superseded  by  the  provisions 
of  the  statutes,  so  that  judgments  of  divorce- 
can  only  be  set  aside  on  a.  motion  for  a  new 
trial  made  within  the  time  allowed  by  statute. 
—(Sup.  1859)  McQuigg  v.  McQuigg,  13  Ind. 
294;  (1860)  Hoffman  v.  Hoffman,  15  Ind.  278',. 
(1864)  Rindge  v.  Rindge,  22  Ind.  35. 

[b]  It  seems  that  the  common-law  practice 
will  not  be  revived  to  supply  an  omitted  case 
upon  an  application  to  set  aside  a  decree  for 
divorce  and  alimony;  because  the  Code  has  spe- 
cial provisions  for  the  case,  and  it  is  not  ip 
accordance  with  the  usages,  the  practice,  or  the 
legislation  in  this  state  to  disturb  judgments^ 
of  divorce  for  any  cause.— (Sup.  1859)  Woolley 
V.  Woolley,  12  Ind.  663;  (1864)  Rindge  v, 
Rindge,  22   Ind.  35. 

Under  2  Rev.  St.  p.  48,  §  99,  a  judgment 
for  divorce  and  alimony  cannot  be  set  aside 
after  the  expiration  of  a  year.— Id. 

[c]  (Sop.  1865) 
Code,  §  99,  providing  for  relieving  a  party 
from  a  judgment  rendered  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  and  section  356,  providing  for  grant- 
ing a  new  trial  within  one  year  on  cause 
shown,  do  not  apply  to  decrees  for  divorce.- 
Ewing  V.  Ewing,  24  Ind.  468 ;  Id.,  25  Ind.  155. 

[d]      (Sup.  1888) 

Judgments  in  divorce  proceedings  are  sub- 
ject to  the  same  power  of  the  court  as  to  vaca- 
tion or  annulment  as  are  judgments  in  other 
proceedings,  save  where  there  are  special  stat- 
utory restrictions. — Nicholson  v.  Nicholson,  113 
Ind.  131,  15  N.  E.  223. 

[el      (Sap.  1888) 

Where  a  husband  procured  a  petition  for 
divorce  to  be  filed  in  the  name  of  his  wife,  who 
was  ill  at  the  time,  and  almost  blind,  and  an- 
swered the  complaint,  the  wife  having  no  no- 
tice or  knowledge  of  the  proceedings  for  more 
than  20  years,  the  decree  thus  fraudulently  ob- 
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tained  will  be  annulled.— Brown  v.  Grove,  116 
Ind.  M,  18  N.  E.  387,  9  Am.  St.  Rep.  823. 

[f]     (Sop.  1894) 
A  judgment   in   divorce  will  not  be   dis- 
turbed unless  there  was  fraud  on  the  jurisdic- 
tion of  the  court— Keller  v.  Keller,   139  Ind. 
38,  38  N.  E.  337. 

Fob  Cases  fboh  Otdeb  States, 

See  17  Cent.  Dig.  Divorce,   {{  533-542, 

546,  548. 
See,  also,  14  Cyc.  pp.  715-722;   note,  1  L. 
R.  A.   (N.   S.)  551;    note,  61  Am.  Dec. 
459. 


1 167.  Actions  to  Taoato  or  set  aside. 

Grounds  for  new  trial,  see  New  Tbial,  §  105. 
Setting  aside  judgment  by  default,  see  ante,  S 
161. 

[a]    (Sop.  1883) 

Where  one  against  whom  a  decree  of  di- 
vorce had  been  obtained  by  fraud  delayed  in 
bringing  any  action  to  set  it  aside  for  fifty 
years  after  she  knew  of  the  fraud,  and  mean- 
while the  other  party  had  remarried  and  had 
<;hildren  by  the  second  marriage,  the  decree 
would  not  be  set  aside;  it  having  been  regular 
find  valid  on  its  face.— Earle  y.  Earle,  91  Ind. 
27. 

Fob  Cases  tbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  K  533-548. 
See,  also,  14  Cyc.  pp.  721,  722. 


i  168.  CoUateral  attack. 

Foreign  divorces,  see  post,  {f  326,  327. 

[a]  (Sop.  1878) 

A  decree  of  divorce,  though  granted  on 
an  insufficient  state  of  facts  to  constitute  a 
cause  of  action,  cannot,  for  that  reason  alone, 
be  collaterally  impeached.— Ayers  v.  Harsh- 
man,  66  Ind.  291. 

[b]  (Sop.  1882) 

Where  it  is  made  to  appear  that  there 
was  no  jurisdiction  of  the  person  in  an  action 
for  divorce,  judgment  will  not  be  simply  er- 
roneous, but  absolutely  void,  and  therefore  sub- 
ject to  collateral  attack.— Cavanaugh  v.  Smith, 
84  Ind.  380. 

[c]  (Sop.  1888} 

Where  a  decree  of  divorce  remains  in  force, 
not  being  directly  attacked,  the  defendant  can- 
not sue  for  damages  on  the  ground  that  the  de- 
cree was  obtained  by  fraud,  and  ought  not 
to  have  been  rendered;  such  decree  being  con- 
clusive as  to  the  right  to  the  divorce  until  di- 
rectly attacked.— Nicholson  v.  Nicholson,  113 
Ind.  131,  15  N.  E.  223. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §{  549,  550. 
See,  also,  14  Cyc.  pp.  722-724. 


1 169.  Constraotiom    and    operation    in 
seneraL 

[a]  (Sop.  1870) 

In  an  action  for  divorce,  the  jury  found 
that  '*there  was  an  agreement  before  the  suit 
to  a  separation,  and  we  find  that  the  plaintiff 
agreed  to  pay  the  defendant  $250,  and  we 
therefore  find  that  the  defendant  i^  entitled  to 
the  above  amount,  and  the  defendant  is  to 
leave  the  place  by  the  1st  day  of  February, 
1869."  Held,  that  a  minute  on  the  record 
reading  "divorce  decreed"  should  be  construed 
as  awarding  a  divorce  only,  and  not  to  include 
any  payment  of  money  by  the  wife  to  the  hus- 
band, and  a  vacation  by  the  husband  of  the 
wife*s  premises.— Hardy  t.  Kirtland,  34  Ind. 
365. 

[b]  (Sop.  1898) 

A  decree  of  divorce  affirms  the  capacity  of 
the  parties  to  enter  into  the  marriage  contract. 
-Walker  v.  Walker,  50  N.  E.  68,  150  Ind.  317. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Divorce,  §  551. 
See,  also,  14  Cyc.  pp.  727-729;    note,  88 
Am.  St.  Rep.  616. 

§  172.  ConolnsiToness  of  adjudication* 

Award  of  alimony,  see  post,  (  255. 
Award  of  custody  of  child,  see  post,  f  302. 
Foreign  divorce,  see  post,  f  326. 

[a]  (Sop.  18€1) 

Under  the  general  chancery  practice,  a  de- 
fault in  a  divorce  suit  does  not  supersede  the 
necessity  of  proof,  or  lighten  the  burden  on 
the  plaintiff  to  establish  his  case;  but  a  de* 
fault,  acknowledgment,  or  consent  for  judgment 
is  generally  considered  to  settle  the  case  as 
against  the  defendant,  so  that  he  cannot  com- 
plain of  any  lawful  disposition  afterwards  made 
of  the  case  by  the  <iourt— Scott  t.  Scott,  17 
Ind.  309. 

[b]  (Sop.  1888) 

Where  a  husband  procured  a  petition  for 
divorce  to  be  filed  in  the  name  of  his  wife  with- 
out her  knowledge,  he  filing  an  answer  there- 
to, and  the  divorce  is  granted,  the  wife  was 
not  bound  to  know  of  the  existence  of  the  de- 
cree merely  because  it  was  of  record, — Brown 
V.  Grove,  18  N.  E.  387,  116  Ind.  84,  9  Am.  St. 
Rep.  823. 

[c]  (Sop.  1892) 

A  divorce,  though  procured  pursuant  to  an 
agreement  between  the  parties,  is  prima  facie 
valid.— Cook  v.  Claybaugh,  29  N.  B.  483,  130 
Ind.  133;  Same  v.  Armstrong,  29  N.  E.  484, 
130  Ind.  597. 

td]     (Sop.  1898) 

A  decree  for  divorce  as  between  the  di- 
vorced parties  conclusively  settles  the  fact  that 
they  were  duly  married  to  each  other. — Walker 
V.  Walker,  50  N.  E.  68,  150  Ind.  317. 
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[ej     (App.  1906) 

A  JQdgment  for  defendant  in  a  suit  by  a 
wife  for  divorce  and  alimony  on  the  ground  of 
cruel  treatment  and  habitual  drunkennesa  is  not 
res  judicata  of  the  issues  in  a  subsequent  action 
by  th©  wife  under  Burns'  Ann.  St.  1901,  §§ 
6977,  6978,  for  separate  support  on  the  ground 
of  desertion  and  neglect  to  provide  by  reason  of 
drunkenness.— Smith  v.  Smith,  74  N.  B.  1008, 
35  Ind.  App.  610. 

[f]     (App.  1909) 

After  an  adverse  judgment  an  applicant 
for  divorce  cannot  apply  to  another  court,  or 
for  a  change  of  judge,  and  try  the  same  issues 
again.— Yeager  v.  Yeager,  43  Ind.  App.  313, 
87  N.    E.    144. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §f  559-561. 
See,  also,  14  Cyc.  pp.  726,  727;    note,  65 
Am.  Dec.  355. 

1 174.   Erldenoe  of  faet  of  divorce. 

[a]  (Sop.  1883) 

A  transcript  of  record  as  follows:  "April 
term.  1869,  to  wit:  On  the  28th  of  May,  A. 
D.  1869,  decree  for  divorce  and  custody  of  a 
child,  and  at  the  November  term,  1869,  of  our 
said  court,  this  cause  continued,  and  at  the 
January  term,  1870,  of  our  said  court,  this 
cause  was  continued,  and  at  the  April  term, 
1870,  this  cause  is  dismissed  by  the  plaintiff,  at 

her  costs,  taxed  at ,  which  it  is  adjudged 

»he  pay," — shows  no  valid  decree  of  divorce; 
it  being  a  mere  memorandum,  and  not  the  en- 
try of  a  decree.— Teter  v.  Teter,  88  Ind.  494. 

[b]  (Sop.  1883) 

A  presumption  of  a  divorce  does  not  arise 
from  a  separation,  however  protracted;  nor 
will  the  oral  statements  of  husband  or  wife 
that  they  have  been  divorced  constitute  suffi- 
cient evidence  of  the  fact.— Wiseman  v.  Wise- 
man, 89  Ind.  479. 

Fob  Cases  from  Othbb  States, 

See  17  Cent.  Dig.  Divorce,  f  532. 

(G)  APPEAL. 

From  judgment  or  order  as  to  custody  and  sup- 
port of  children,  see  post,  (  312. 

From  judgment  or  order  for  alimony,  see  post, 
H  278-286. 

f  176.   Appellate  Jurladiotion. 

Appellate  jurisdiction  as  dependent  on  whether 
title  to  real  property  is  involved,  see  Courts, 
I  220  (13). 

[a]     (Sup.  1839) 

The  discretion  which  the  circuit  courts 
are  to  exercise,  under  that  part  of  the  statute 
regulating  divorces  which,  after  the  enumera- 
tioo  of  specific  causes  of  divorce,  enacts  that 


the  circuit  courts  shall  have  power  to  grant  di- 
vorces **for  any  other  cause  or  in  any  other 
case  where  the  courts  in  their  discretion  shall 
consider  it  reasonable,  and  proper  that  a  di- 
vorce should  be  granted,"  is  subject  to  the  re- 
vision of  the  supreme  court  on  appeal  or  writ 
of  error.— Ritter  v.  Ritter,  5  Blackf.  81. 

[b]  (Super.  1872) 
Appeal  lies  from  the  judgment  of  the  court 
in  exercising  the  discretion  invested  in  it  by 
the  divorce  act  (2  Gav.  &  H.  St.  p.  351),  au- 
thorizing the  court  to  grant  divorce  for  any 
cause  for  which  it  shall  deem  it  proper  that  a 
divorce  should  be  granted.— Curry  v.  Curry, 
Wils.   236. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Divorce,  {  563. 

f  178.  Riekt  of  reTiew. 
[a]     (Sop.  1871) 
A  defendant  in  a  divorce  suit  cannot  pros- 
ecute an  appeal  from  a  judgment  of  divorce  aft- 
er having  contracted  a  second  marriage.— Gar- 
ner V.   Gamer,  38  Ind.   139. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Divorce,  §  564. 
See,  also,  14  Cyc.  pp.  731,  732. 

§  179.  PreaentatioA   and   reserTAtiom   ia 
lower   oourt  of  s^oirnds   of  re- 
Tiew. 
[a]     (Sop.  1899) 

In  an  action  for  divorce,  plaintiff's  failure 
to  show  that  the  witnesses  called  on  to  prove 
her  residence  were  resident  freeholders  and 
householders  of  the  state  is  not  waived  by  de- 
fendant's proceeding  with  the  trial  after  plain- 
tiff rested,  and  not  calling  the  court's  attention 
to  the  point  at  once,  where  the  point  was  urged 
in  the  motion  for  a  new  trial.— Driver  v.  Driver, 
54  N.  E.  389,  153  Ind.  88. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  |  5G5. 

§  183.  Reoord. 
[a]  (Sap.  1866) 
An  objection  that  the  record  of  a  divorce 
suit  fails  to  show  any  notice  to  defendant  may 
be  made  on  appeal,  without  any  application 
to  the  court  below  for  relief. — Cochnower  v. 
Cochnower,  27  Ind.  253. 

A  record  of  a  divorce  decree,  taken  by 
default,  containing  the  entry,  ''Comes  now  the 
plaintiff,  and  makes  proof  of  publication  in  this 
cause,''  does  not  show  any  legal  notice  to  de- 
fendant of  the  pendency  of  the  suit,  where  the 
notice  and  proof  are  not  in  the  record.- Id. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Divorce,  |  569. 
See,  also,  14  Cyc.  p.  733. 
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§184.  ReTiew. 

[a]  (Sop.  1867) 

To  justify  this  court  in  reversing  the  judg- 
ment of  the  court  below  refusing  a  divorce,  un- 
der the  clause  giving  "discretionary  power,"  a 
very  clear  case  must  be  shown  of  an  improper 
exercise  of  that  power.— Ruby  v.  Ruby,  29  Ind. 
174. 

[b]  (Sap.  1871) 

The  discretion  vested  in  the  circuit  and 
common  pleas  courts  by  the  seventh  subdivi- 
sion of  the  seventh  section  of  the  act  concern- 
ing divorces  is  subject  on  appeal  to  revision  by 
the  Supreme  Court.— Teflft  v.  Teflft,  35  Ind.  44. 

[c]  (Sup.  1871) 

The  court  is  not  absolutely  bound  by  the 
verdict  of  a  jury  in  divorce  cases,  but  may  dis- 
regard the  verdict  and  determine  the  case  for 
itself.— Leffel  v.  Leffel,  35  Ind.  7G. 

[d]  (Sap.  1884) 

Where  the  evidence  tends  to  sustain  some 
of  the  material  allegations  of  the  complaint  in 
a  suit  for  divoire,  the  court's  finding  will  not 
be  disturbed  for  any  supposed  insufficiency  of 
the  evidence  to  sustain  it.— Metzler  v.  Metzler, 
09  Ind.  384. 

[e]  (Sap.  1887) 

A  decree  granting  or  refusing  a  divorce, 
based  on  conflicting  evidence,  will  be  affirmed. — 
Henderson  v.  Henderson,  110  Ind.  316,  11  N. 
E.  432. 

[f  ]      (App.  1901) 

Though  the  court  in  a  suit  for  divorce  for 
desertion  and  failure  to  support  allows  plain- 
tiff to  state  that  she  could  not  be  reconciled  to 
live  with  defendant,  it  will  be  presumed  that 
it  did  not  grant  the  divorce  on  that  account. — 
Turner  v.  Turner,  GO  N.  E.  718,  2G  Ind.  App. 
G77. 

[g]     (App.  1901) 

On  appeal  from  a  decree  granting  a  di- 
vorce on  conflicting  evidence,  the  court  cannot 
disturb  the  decision  of  the  trial  court  on  the 
ground  of  insufficiency  of  evidence,  unless  it  is 
shown  to  be  erroneous  by  evidence  which  was 
uncontradicted.— Barnett  v.  Bamett,  61  N.  E. 
737,  27  Ind.  App.  466. 

[h]      (App.  1906) 

Much  discretion  is  allowed  to  the  trial 
court  in  actions  for  divorce,  and  the  appellate 
court  is  not  disposed  to  interfere  with  the  trial 
court's  exercise  of  its  discretion  in  favor  of  the 
preservation  of  the  family  relation.— Da rmau 
V.  Darman,  78  N.  E.  89,  38  Ind.  App.  279. 

Where  the  parties  are  both  young,  and  the 
alleged  cruel  treatment  as  shown  by  the  evi- 
dence consisted  of  small  disputes  and  bicker- 
ings caused  largely  by  foolish  and  stubborn 
pride  and  by  the  husband's  failure  to  make  al- 
lowances for  his  young  wife's  weaknesses,  re- 
fusal of  the  trial  court  to  grant  him  a  divorce 
will  not  be  disturbed  on  appeal.— Id. 


[i]  (App.  1909) 
A  decision  denying  a  divorce  will  not  be 
disturbed  on  appeal,  on  the  ground  of  insuffi- 
ciency of  evidence,  unless  there  is  a  clear  abuse 
of  discretion  by  the  trial  court.— Bacon  v.  Ba- 
con, 43  Ind.  App.  218,  86  X.  E.  1030. 

[j]  (App.  1910) 
While  all  presumptions  are  to  be  indulged 
in  favor  of  the  action  of  the  trial  court  and 
that  the  necessary  jurisdictional  facts  were 
found,  yet,  where  the  record  affirmatively  shows 
that  the  residence  of  a  petitioner  in  a  divorce 
suit  was  not  proven  by  at  least  two  witnesses 
possessing  the  qualifications  provided  by  the 
statute,  there  was  no  evidence  to  sustain  an  es- 
sential fact  necessary  to  support  the  judgment. 
— Emens  v.  Emeus,  91  X.  E.  747. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  570-573. 
See,  also,  14  Cyc.  pp.  734-736. 

S  185.   Determination  and  disposition  of 
came. 

For  Cases  from  Other  States, 

See  17  Cent.  Dm.  Divorce,  §§  574,  575. 
See,  also,  14  Cyc.  p.  737. 

§  186.  — —  In  general. 

[a]  The  Supreme  Court  may  upon  appeal  re- 
verse a  judgment  granting  a  divorce.— (Sup. 
1870)  Sullivan  v.  Sullivan,  34  Ind.  368;  (1871) 
Garner  v.  Garner,  38  Ind.  139. 

[b]     (Sap.  1896) 

The  reversal  of  a  judgment  for  divorce 
vacates  all  orders  of  court  made  in  pursuance 
of  and  to  carry  out  the  judgment.— Alexander  v. 
Alexander,  140  Ind.  560,  40  N.  E.  55. 

By  the  reversal  of  a  judgment  of  divorce, 
the  relations  of  the  parties  are  restored  to  their 
original  condition  as  if  no  action  for  divorce 
had  ever  been  given  between  them.— Id. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  S  574. 


§  187.  —  Effect  of  marriage  of  party. 
[a]  (Sup.  1875) 
It  is  a  good  ground  for  the  dismissal  of  an 
appeal  to  the  supreme  court  from  a  decree  of 
divorce  that  the  appellant  and  another  person, 
not  the  appellee,  have  intermarried  since  the 
rendition  of  the  decree,  and  are  still  living 
together  as  husband  and  wife.— Stephens  v. 
Stephens,  51  Ind.  542. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  S  575. 

(H)  FEES  AND  COSTS. 

Allowance  for  counsel   fees  and   expenses,  see 
post,  §§  220-229. 
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{  189.  Partiei  to  aiid  asAin>t  wl&om  costs 
Buij  be  awarded. 

[a]     (Sup.  18G7) 
When  divorce  is  decreed  to  the  husband 
on  his  own  petition,  it  is  not  error  to  render 
judgment  against  him  for  the  costs  of  the  suit. 
— Hedrick  v.  Hedrick,  28  Ind.  291. 

For  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Divorce,  §  577. 
See,  also,  14  Cyc.  pp.  738,  730. 

S  102.  Astovnt  and  items  of  costs. 

[a]  (Sup.  1858) 

Under  2  Rev.  St  pp.  236,  237,  §  17,  an  al- 
lowance to  defend  can  only  be  made  on  a  de- 
cree directly  for  or  against  the  divorce,  and 
not  on  a  discontinuance. — Hart  v.  Hart,  11 
Ind.  384. 

[b]  (S1IP.18S9) 

The  court  cannot  tax  an  adult  compos 
mentis,  a  party  to  a  divorce  suit,  with  a  com- 
pensation for  the  services  of  an  attorney  ap- 
pointed by  the  court  for  such  party  against  his 
consent.— Cliandler  v.  Chandler,  13  Ind.  492. 

[c]  (Sop.  1881) 

2  Rev.  St.  1870,  p.  379,  authorizing  the 
court,  on  decreeing  a  divorce,  to  "require  the 
husband  to  pay  all  reasonable  expenses  of  the 
wife,'*  includes  her  attorney's  fees.— McCabe  v. 
Britton,  79  Ind.  224. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  {  579. 
See.  also,  14  Cyc.  p.  739. 

f  196.   Counsel  fees  and  expenses  of  wife. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  582-584. 
See,  also,  14  Cyc.  pp.  740,  741. 

§197.  IdabUities     of     hnsband 

wife. 

[a]  (Sap.  1851) 

In  an  application  by  the  husband  for  a  di- 
vorce, which  is  dismissed,  he  is  not  liable  for 
the  attorney's  fees  of  his  wife,  without  a  prom- 
ise to  that  effect.— McCulIough  v.  Robinson,  2 
Ind.  (530. 

[b]  (Sop.  isn) 

Tlie  state  laws  do  not  enable  a  married 
woman  to  make  a  contract  for  compensation 
of  an  attomey  employed  to  conduct  a  divorce 
suit  for  her.  The  proper  mode  of  securing  the 
attorney's  compensation  is  by  an  order  in  the 
divorce  suit  requiring  the  husband  to  pay  a 
proper  sura.— Cook  v.  Walton,  38  Ind.  228. 

[c]  (Sap.  1875) 

A  wife's  contract  with  an  attorney  to  pay 
him  a  certain  sum  to  prosecute  a  suit  for  di- 
vorce is  void  because  of  the  wife's  coverture; 
and  the  rendering  of  the  services  and  procuring 
a  divorce,  and  the  promise  thereafter  to  pay  the 
amount,   does   not    validate   the    contract, — the 


promise  being  without  consideration.— Putnam 
V.  Tennyson,  -30  Ind.  436. 

[d]     (Sap.  1881) 

Where,  in  a  suit  for  divorce,  the  court 
makes  a  specific  allowance  and  order  against 
the  husband  for  the  fees  of  the  wife's  attor- 
neys, such  persons  cannot  enter  a  lien  for  fees 
beyond  the  amount  fixed  by  the  court. — McCabe 
V.  Britton,  79  Ind.  224. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  |§  582,  583; 

26  Cent.  Dig.  Hus.  &  W.  f  137. 
See,  also,  14  Cyc.  pp.  740,  741. 


V.   ALOfONT,  ALLOWANCES,  AND 
DISPOSITION  OF  PROPERTY. 

Actions  for  separate  maintenance,  see  Hus- 
band AND  Wife,  §{  285-299. 

Agreement  to  release  alimony  in  consideration 
of  remarriage  as  within  statute  of  frauds, 
see  Frauds,  Statute  of,  §  2. 

Compromise  of  claim  for  alimony,  see  Com- 
promise AND  Settlement,  f  4. 

Contracts  between  husband  and  wife  as  to  ali- 
mony, validity,  see  Husband  and  Wife,  § 
39. 

Lis  pendens,  see  Lis  Pendens,  {  3. 

Pleading,  partial  defense  in  action  by  wife  after 
divorce  for  support  as  consideration  of  deed, 
see  Pleading,  f  80. 

Reformation  for  agreement  of  alimony,  see  Ref- 
ormation of  Instruments,  {  8. 

f  199.   Nature  and  form  of  remediea  in 
general. 

[a]  (Sap.   1825) 

Xo  court  has  original  jurisdiction  to  grant 
alimony.  It  can  be  given  only  as  incidental  to 
a  decree  of  divorce;  and,  if  suflScient  alimony 
be  not  granted  by  the  court  on  decreeing  a  di- 
vorce, no  other  court  can  supply  the  deficiency. 
— Fischli  V.  Fischli,  1  Blackf.  3G0,  12  Am.  Dec. 
251. 

[b]  (Sap.  1867) 

Adjusting  alimony  is  not  controlled  by  def- 
inite rules,  and  the  determination  in  each  case 
must  depend  upon  its  own  circumstances  and 
an  enlightened  sense  of  justice  and  public  pol- 
icy.—Hedrick  V.  Hedrick,  28  Ind.  291. 

[c]  (Sap.  1873) 

The  decree  for  alimony  is  an  absolute  per- 
sonal judgment  collectible  by  execution,  belongs 
to  the  wife,  and  is  in  lieu  and  bar  of  her  inter- 
est in  the  real  and  personal  estate  of  her  hus- 
band.—Musselman  V.  Musselman,  44  Ind.  1(M5. 

[d]  (Sap.  1884) 

A  decree  for  alimony  is  a  personal  judg- 
ment in  the  wife's  favor  in  lieu  of  her  interest 
as  a  wife  in  her  husband's  estate,  and  of  the 
support  which  he  is  bound  to  provide. — Hills  v. 
Hills,  94  Ind.  430. 
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[e]      (App.  1901) 

Alimony  must  be  adjudged  In  the  divorce 
case,  or  not  at  all. — Stanbrough  v.  Stanbrough, 
60  N.  E.  714,  27  Ind.  App.  25. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  {{  585,  586, 

721. 
See,  also,  14  Cyc.  pp.  742-747. 

1 200.  Power     to     make     allowance     or 
award. 

[a]  (Sop.  1825) 

Where  a  divorce  was  granted  in  Kentucky, 
at  the  suit  of  the  wife,  and  the  court  granting 
the  divorce  decreed  to  her,  as  alimony,  a  cer- 
tain sum  of  money,  and  the  use  of  one-third  of 
the  lands  of  the  husband,  in  Kentucky,  for  her 
life,  it  was  held  that  no  court  in  Indiana  had 
jurisdiction  to  decree  the  wife  any  portion  of 
the  lands  of  the  husband,  in  Indiana,  in  addi- 
tion to  what  was  allowed  her  in  Kentucky.— 
Fischli  V.  Fischli,  1  Blackf.  300,  12  Am.  Dec. 
251. 

[b]  (Sop.  1872) 

On  an  appeal  from  a  judgment  in  a  pro- 
ceeding for  a  divorce,  the  supreme  court  can- 
not, on  the  application  of  the  wife,  originally 
made  to  that  court,  order  an  allowance  to  the 
wife,  to  be  paid  by  the  husband,  for  her  sup- 
port and  the  support  of  her  children  during  the 
pendency  of  the  appeal.— Kesler  v.  Kesler,  30 
Ind.  153. 

[c]  (Sop.  1898) 

The  court  has  power  in  divorce  cases  to 
make  necessary  allowances  to  enable  the  wife 
to  prepare  for  trial,  and  for  her  support  during 
the  pendency  of  the  action.— McCue  v.  McCue, 
49  N.  E.  382,  149  Ind.  466. 

f\>B  Cases  from  Other  States. 

See  17  Cent.  Dig.   Divorce,  {{  587-590, 

658. 
See,  also,  note,  86  Am.  Dec.  657. 

§  201.  Jmriadiotion  of  person  and  prop- 
erty. 

[a]  (Sop.  1863) 
,It  is  competent  for  the  Legislature  to  au- 
thorize the  courts  of  the  state  to  render  person- 
al judgments  for  alimony,  in  divorce  cases,  up- 
on constructive  notice,  against  citizens  of  the 
state;  but  it  cannot  authorize  such  judgments, 
upon  such  notice,  against  the  citizens  of  anoth- 
er state,  unless  the  latter  submit  to  the  juris- 
diction of  our  courts,  by  Toluntarily  appearing 
to  such  actions  therein.— Beard  v.  Beard,  21 
Ind.  321. 

If  a  nonresident  is  constructively  notified 
of  the  pendency  of  an  action  for  divorce,  no 
personal  judgment  for  alimony  rendered  against 
him  will  be  operative,  unless  made  so  by  his 
voluntary  appearance  to  the  action.— Id. 


[b]  (Sop.  1874) 

A  personal  judgment  for  alimony  rendered 
against  the  defendant  in  a  cause  where  there 
has  been  no  personal  service  of  summons,  but 
only  constructive  notice,  and  no  appearance  of 
the  defendant  in  person  or  by  attorney,  cannot 
be  made  the  foundation  of  an  action  by  the 
party  in  whose  favor  it  was  rendered,  or  be 
filed  and  used  as  a  claim  under  an  attachment 
sued  out  by  another  person.— Ly tie  t.  Lytle, 
48  Ind.  200. 

[c]  (Sop.  1881) 

Title  to  real  estate,  derived  through  a  pur- 
chase at  sherififs  sale  under  a  judgment  for  ali- 
mony and  decree  of  divorce,  rendered  against 
the  owner  of  such  real  estate  upon  notice  of 
the  action  by  publication  only,  is  invalid  as 
against  such  owner;  and,  in  an  action  by  him 
to  recover  the  same,  such  judgment,  execution, 
levy,  and  sale  thereunder,  and  deed  in  pursu- 
ance thereof,  are  inadmissible.— Sowders  t. 
Edmunds,  76  Ind.  123. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  ${  591,  502. 
See,  also,  14  Cyc  pp.  745,  746. 

§203.   Snficienoy     of     allesations     and 
prajers  in  pleadings. 

[a]  (Sup.  1857) 

A  decree  for  divorce  on  account  of  the  mis- 
conduct of  the  husband  decreed  that  he  pay  ali- 
mony, and,  until  payment  or  security  given,  he 
be  enjoined  from  selling  his  land  in  another 
county.  There  was  no  prayer  in  the  complaint 
for  such  injunction.  Held^  that  the  injunc- 
tion should  not  have  been  granted;  2  Rev.  St. 
p.  123,  §  380,  providing  that  the  relief  granted 
to  the  plain^fif,  if  there  be  no  answer,  cannot 
exceed  the  relief  demanded  in  his  complaint. — 
Rourke  t.  Rourke,  8  Ind.  427. 

[b]  (Sup.  1859) 

Alimony  will  not  be  allowed,  where  it  is 
not  asked  nor  desired.-Ohandler  t.  Chandler, 
13  Ind.  492. 

[c]  (Sop.  1884) 

The  subject  of  alimony  is  necessarily  in- 
volved in  every  suit  wherein  a  divorce  is  grant- 
ed, though  no  alimony  is  asked  for  in  the  plead- 
ings.-^Hills  V.  Hills,  W  Ind.  436. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.   Divorce,  §t  594-59e» 

598. 
See,  also,  14  Cyc.  pp.  746,  747. 

§206.  Injnnotion  against  disposition  of 
property  before  award. 

[a]     (Sup.  1830) 

Pending  a  bill  for  a  divorce  by  a  wife 
against  her  husband,  the  court  may  make  an 
order  restraining  the  husband  from  conveying 
his  property  pending  the  bill;    but  such  order 
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will  not  affect  purchasers  of  him  without  notice 
of  it— Frakes  v.  Brown,  2  Blackf.  295. 

FOB  Gases  from  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  {{  600-603. 
See,  also,  14  Cyc.  p.  747. 

§208.  Temporary  alimony. 

Fob  Gases  fbom  OrnEB  States, 

See  17  Cent.   Dig.   Divorce,  {§  605-641, 

735-737. 
See,  also,  14  Cyc.  pp.  748-760. 

1 209.  —  Nature  and  rifflit  in  seneral. 

[a]  (9«p.  1873) 
On  granting  a  decree  of  divorce  to  the 
wife  or  refusing  one  to  the  husband,  the  court 
should  make  an  allowance  to  the  wife  to  pay 
all  her  reasonable  expenses  in  the  suit.— Mussel- 
man  V.  Musselman,  44  Ind.  IOC. 

Fob  Gases  from  Other  States, 

See  17   Cent.  Dig.  Divorce,  if  605-609. 
See,  also,  14  Cyc.  p.  748;    notes,  19  L.  R. 
A.  811,  62  L.  R.  A.  974. 

1 211.  —  Diseretion  of  eonrt. 

Review,  see  post,  t  286. 

[a]  (Sop.  1S77) 

It  is  not  imperative  upon  the  court,  in  an 
action  for  divorce,  where  the  custody  of  a  mi- 
nor child  of  the  parties  is  granted  to  the  wife, 
to  decree  an  allowance  to  the  wife,  from  the 
husband,  for  its  support— Conn  v.  Conn,  57 
Ind.  323. 

[b]  (Sap.  1882) 

A  motion  to  require  defeudant  in  divorce 
to  pay  plaintiffs  expenses  in  the  prosecution  of 
the  suit  was  addressed  to  the  sound  discretion 
of  the  court,  and  no  agreement  that  she  could 
make  with  her  attorneys  could  have  any  bind- 
ing force  as  to  how  much  should  be  allowed. — 
Corey  v.  Corey,  81  Ind.  469. 

1\>B  Cases  from  Other  States, 
See  17  Cent.  Dig.  Divorce,  {  613. 
See,  also,  14  Cyc.  p.  749. 

f  213.  —  Defense*  and  objeetions. 

[a]  (Sop.  1861) 

If  the  wife,  being  defendant,  admits  of 
record  the  charges  in  the  complaint  entitling 
the  plaintiff  to  a  divorce,  she  deprives  herself 
of  any  right  to  an  order  for  alimony  pending 
the  proceedings.- Scott  v.  Scott,  17  Ind.  309. 

[b]  (S«p.  1898) 

On  an  application  for  temporary  alimony 
defendant's  offer  to  support  plaintiff  if  she 
would  return  to  his  home  should  bd  disregard- 
ed where,  under  the  allegations  of  the  com- 
plaint if  true,  plaintiff  had  the  right  to  aban- 
don such  home.— McCue  v.  McCue,  49  N.  E. 
382.  140  Ind.  466. 


For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §{  619-624, 
See,  also,  14  Cyc.  pp.  754,  755. 


§214.  — —  Application  and  proeeedinss 
thereon. 

[a]  (App.1902) 
Permitting  plaintiff  in  a  divorce  suit  to 
give  oral  testimony  in  support  of  her  applica- 
tion for  alimony,  after  having  supported  such 
application  by  affidavit,  was  not  error.- Stew- 
art V.  Stewart,  62  N.  E.  1023,  28  Ind.  App. 
378. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  $t  626-631. 
See,  also,  14  Cyc.  p.  756. 

§  215.  —  Amount. 

[a]  (Sop.  1890) 

Rev.  St.  1881,  I  1042,  give^  the  court  dis- 
cretionary power  to  allow  alimony  and  counsel 
fees  pendente  lite.  After  an  order  for  $100  for 
such  purpose  had  been  made,  the  court  reduced 
the  allowance  to  $50.  Defendant's  affidavits 
alleged  that  plaintiff  was  of  unsound  mind; 
that  her  charges  against  him  were  wholly  imag- 
inary ;  and  that  she  had  property  of  her  own. 
Held,  that  the  allowance  of  $50  was  not  an 
abuse  of  judicial  discretion,  since  the  case  could 
not  be  decided  on  its  merits  on  such  affidavits, 
and  the  plaintiff's  property,  if  she  were  of  un- 
sound mind,  would  not  be  available  for  raising 
mouey.— Gruhl  v.  Gruhl,  123  Ind.  86,  23  N.  E. 
1101. 

[b]  (Sop.  1896) 

Where  the  evidence  on  motion  for  an  al- 
lowance for  the  maintenance  of  the  wife  and 
for  her  attorney's  fees  shows  the  wife's  prop- 
erty to  consist  only  of  a  $50  note,  of  doubtful 
value,  and  realty  in  a  foreign  state,  valued  at 
$1,200,  which  is  subject  to  a  tax  lien,  it  is  not 
an  abuse  of  discretion  to  direct  the  payment  by 
the  husband  of  $4  a  week  allowance,  and  $20 
for  attorney's  fees;  the  wife  not  being  in  a 
position  to  raise  money  soon  enough  to  make 
her  defense.— Sellers  v.  Sellers,  141  Ind.  305, 
40  N.  E.  099. 

[c]  (Sup.  1898) 

In  determining  the  amount  of  an  allowance 
for  temporary  alimony  it  was  the  duty  of  the 
court  to  take  into  consideration  the  nature  of 
the  charges  in  the  complaint  for  divorce  as  well 
as  the  allegations  of  the  answer.— McCue  v. 
McCue,  49  N.  E.  382,  149  Ind.  466. 

For  Gases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  {{  632-634. 
See,  also,  14  Cyc.  p.  756. 

§216.  —  Order. 

Appealability,  see  Appeal  and  Error,  {  73. 

For  Gases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  |{  635,  636. 
See,  also,  14  Cyc  pp.  759,  760. 


§  220.  Allowanoe    for    oonnsel   fees    and 
expenses. 

Counsel  fees  and  expenses  of  wife  as  costs,  see 
ante,  §§  190,  197. 

Tkis  Dicest  is  compiled  on  tlie  Kej-Kumber  System.    For  explanation,  see  pa^e  iidC 


§220 


DIVORCE,  V. 


(4  Ind.  Dig.— Page  38] 


§  228 


Counsel  fees  as  necessaries  for  which  husband 
is  liable,  see  Husband  and  Wife,  I  19. 

Liability  of  married  woman  on  contract  of  em- 
ployment of  attorney  to  procure  divorce,  see 
Husband  and  Wife,  §  82. 

For  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §§  G42-G57. 
See,  also,  14  Cyc.  pp.  761-7GG. 

§  222.  Condition  of  oanse. 

[a]  (App.  1892) 

Under  Rev.  St.  18S1,  §  1042,  which  vests 
in  the  court,  "pending  a  petition  for  divorce," 
power  in  its  discretion  to  require  the  husband 
to  pay  such  sum  as  will  enable  the  wife  to 
prepare  her  case  for  trial,  an  order  may  be 
made  requiring  him  to  pay  her  attorneys  for 
services  already  rendered,  although  the  parties 
become  reconciled,  and  the  action  is  dismissed. — 
Courtney  v.  Courtney,  4  Ind.  App.  221,  30  N. 
K.  1)14. 

[b]  (Sap.  1895) 

Rev.  St.  1881,  §  1042  (Rev.  St.  1S94,  $ 
1054),  provides  that  pending  a  petition  for  di- 
vcirce  the  court  may  make  such  orders  relative 
to  the  exi)enses  of  such  suit  as  will  insure  to  the 
wife  an  efficient  preparation  of  her  case,  and  a 
fair  trial  thereof.  Held,  that  the  court  may,  in 
its  discretion,  make  an  allowance  to  the  wife 
proportionate  to  the  means  of  the  husband,  and, 
after  a  finding  for  defendant  husband,  may  set 
aside  a  judgment  improvidently  entered,  and 
make  an  allowance  for  expenses  incurred. — Da- 
vis V.  Davis,  141  Ind.  307,  40  X.  E.  803. 

The  words  "pending  a  petition  for  a  di- 
vorce," as  used  in  the  statute  authorizing  the 
allowance  of  suit  money  to  a  wife,  means  that 
period  of  time  intervening  between  the  com- 
mencement of  the  action  and  the  rendition  of 
the  final  judgment  of  the  lower  court.— Id. 

For  Cases  from  Other  States, 

See  17  CY.xt.  Dig.  Divorce,  §  644 
See,  also,  14  Cyc.  p.  701. 


§  225.  — —  Defenses  and  objeotions. 

[a]  (Sap.  1866) 

Where  the  wife  has  suflSciont  funds  or  cred- 
it for  the  purposes  of  her  defense  to  a  suit  for 
divorce  and  present  support,  the  husband  can- 
not be  required  to  furnish  money  for  such  pur- 
poses pending  the  action. — Kenemer  v.  Kene- 
mer.  2i;  Ind.  ;330. 

[b]  (S$up.  1899) 

Burns*  Rev.  St.  1804,  §  1054,  authorizes  a 
court,  pending  a  petition  for  divorce,  to  make 
such  orders  relative  to  the  expenses  of  such  suit 
as  will  insure  the  wife  a  sufficient  preparation 
of  her  case,  and  provides  that  the  court  shall, 
on  refusing  a  husband's  application  for  divorce, 
require  him  to  pay  his  wife's  reasonable  ex- 
penses in  defending  such  action.  Held,  that 
where  a  wife  obtained  a  temporary  allowance 
to  enable  her  to  defend,  and  subsequently  agreed 


to  withdraw  her  petition  therefor  on  the  hus- 
band's agreement  to  pay  the  same,  the  husband 
was  not  entitled  to  have  the  wife's  subsequent 
motion  for  an  allowance  for  counsel  fees  at  the 
close  of  the  evidence  on  the  trial  stricken  out  on 
the  ground  that  the  motion  was  in  violation  of 
the  written  agreement,  since  such  agreement  re- 
lated to  a  temporary  allowance  pending  action 
only.— Hilker  v.  Hilker,  55  N.  E.  81,  153  Ind. 
425. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  G47-C50. 
See,  also,  14  Cyc.  p.  7G2. 

§227.   Amount. 

[a]  (Sup.  1872) 

During  the  pendency  of  a  proceeding  for  a 
divorce,  the  wife  filed  an  affidavit  that  her  hus- 
band was  the  owner  of  real  estate  of  the  value 
of  $0,000  and  personal  property  worth  $800, 
and  that  she  had  no  money  or  property  to  en- 
able her  to  prepare  her  case  for  trial.  J/eW, 
that  it  was  proper  for  the  court  to  order  the 
payment,  by  her  husband,  into  the  clerk's  of- 
fice, of  $100  for  her  use,— Ilarrell  v.  Ilarrell, 
30  Ind.  185. 

[b]  (Sap.  1899) 

Since  the  amount  of  counsel  fees  allowed  a 
wife  in  a  divorce  suit  under  Burns'  Rev.  St. 
1894,  §  10r)4,  requiring  the  court  to  order  her 
expenses  of  suit  to  be  paid  by  the  husband 
where  his  application  for  divorce  has  been  re- 
fused, is  within  the  trial  court*s  discretion,  the 
appellate  court  will  not  set  aside  an  allowance 
of  $150  for  counsel  fees,  where  the  record  shows 
that  37  witnesses  were  examined  at  the  trial, 
which  occupied  two  days,  exclusive  of  argument. 
—Hilker  v.  Hilker,  55  X.  E.  81,  153  Ind.  425. 

[c]  (App.  1901) 

The  fact  that  the  plaintiff  in  an  action  for 
divorce  was  a  childless  second  wife  does  not 
affect  the  amount  of  alimony  to  which  she  is 
entitled,  where  a  judgment  is  rendered  in  her 
favor.— De  Ruiter  v.  De  Ruiter,  62  N.  E.  100, 
28  Ind.  App.  0,  91  Am.  St.  Rep.  107. 

Bums'  Rev.  St.  1901,  §  1054,  provides  that 
in  decreeing  a  divorce  to  the  wife  the  court 
shall  order  the  husband  to  pay  all  reasonable 
expenfies  of  the  wife  in  the  prosecution  of  the 
suit.  Ueldf  that  an  allowance  of  $500  attor- 
ney's fees  in  an  action  for  divorce  was  not  ex- 
cessive, though  the  wife  owned  property  worth 
$2,500,  which  was  incumbered  for  $000.— Id. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  053,  054. 
See,  also,  14  Cyc.  pp.  764,  765. 

§  228.  — -  Order. 
[a]     (Sap.  1881) 

When,  in  an  action  for  divorce,  the  court 
has  determined  the  reasonable  amount  for  the 
wife's  attorney  fees,  the  determination  is  con-, 
elusive  on  all  concerned.  pa»*ties  and  attorneys. 
— McOabe  v.  Britton,  79  Ind.  224. 
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[b]  (Sup.  1898) 

An  allowance  to  meet  expenses  of  the 
wife  in  a  suit  for  divorce,  including  solicitor's 
fees,  should  be  to  her  and  in  her  name,  and 
not  in  favor  of  her  solicitor  or  in  his  name.— 
<;arri8on  v.  Garrison,  50  N.  E.  383,  150  Ind. 
417. 

Fob  Cases  fbom  Other  States, 
See  17  Cent.  Dig.  Divorce,  §  655. 
See,  also,  14  Cyc.  p.  766. 

$  229.  —  Modification,  Taoation,  or  set- 
ti&B  aside  of  order. 
[a]     (Sup.  1895) 
The  trial  court  in  a  divorce  suit  was  jus- 
tified on  a  proper  showing  to  make  additional 
allowances  during  the  progress  of  the  action.— 
Davis  V.  Davis,  40  N.  E.  803.  141  Ind.  367. 

Fob  Cases  fbom  Otiieb  States, 

See  17  Cent.  Dig.  Divorce,  §  656. 
See,  also,  14  Cyc  p.  766. 

{  230.  Permaneiit  alimony. 

Foreign   divorces,  see  post,  {  331. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.   Dig.   Divorce,  |§  658-700, 

733,   736. 
See,  also,  14  Cyc.  pp.  767-788. 

I  231.  — »  Nature  and  right  in  general. 
[a]     (Sop.   1818) 

Alimony  is  a  term  generally  used  to  de- 
note the  portion  allotted  to  a  divorced  wife  out 
of  her  husband's  property.— Kinney  v.  Kinney, 
1  Blackf.  481. 

lb]  A  wife,  though  not  herself  entitled  to  a 
divorce,  may  have  alimony  when  a  divorce  is 
decreed  against  her. — (Sup.  1865)  Cox  v.  Cox, 
2.'  Ind.  303;  (1866)  Coon  v.  Coon,  26  Ind.  180; 
OSi\7)  Iledrick  v.  Iledrick,  28  Ind.  291. 

[c]  (App.  1909) 

A  claim  for  alimony  rests  upon  the  com- 
luon-law  obligation  of  the  husband  to  support 
his  wife  during  the  existence  of  their  marriage, 
and  he  is  not  relieved  from  the  obligation  after 
a  marital  offense  which  entitles  the  wife  to  a 
divorce,  and  judgment  for  alimony. — Rogers  v. 
Rogers,'  80  N.  E.  901. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.   Dig,  Divorce,  {{  658  661, 

664. 
See,  also,  14  C^c.  pp.  767,  771. 

I  236.  — -  Stipulations   and  asreements 
of  parties. 
[a]     (Sap.  1868) 
A    wife    agreed,    pending    a    divorce    suit 
wherein  alimony  was  granted  to  her,  to  take 
<*ertain  lands  of  the  husband  in  satisfaction  of 
the  alimony,  and  the  deed  was  delivered  to  the 
agent  of  the  wife  in  satisfaction  of  the  judg- 
ment.    Held,   that  it  was  not  essential  to  the 
validity    of    the   agreement    that    it   should    be 


ratified  by  the  wife  after  judgment.— Dutton  v. 
Dutton,  30  Ind.  452. 

[b]  (Sup.  ISH) 

Alimony  being  incidental  to  a  divorce,  it 
can  be  obtained  only  by  a  decree  of  court  upon 
the  granting  of  a  divorce;  and  an  agreement  by 
the  husband  pending  a  divorce  suit,  to  pay  a 
stipulated  sum  as  alimony,  without  the  sanc- 
tion of  a  decree  granting  a  divorce,  is  a  mere 
voluntary  act  of  the  husband,  which  can  nei- 
ther be  enforced  nor  reformed  in  an  action 
therefor  by  the  wife.— Moon  v.  Baum,  58  Ind. 
194. 

[c]  (App.  1906) 

A  decree  of  divorce  not  only  terminates  the 
marital  relation,  but  property  rights  growing 
out  of  the  marriage  relation  are  included  in  the 
proceedings  and  there  settled,  regardless  of  any 
contract  the  parties  may  have  made  in  contem- 
plation of  marriage. — Watson  v.  Watson,  77  N. 
E.  355,  37  Ind.  App.  548. 

Fob  Gases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §§  666,  667. 
See,  also,  14  Cyc.  pp.  770,  771;  note,  2  L. 
R.  A.  (X.  S.)  241. 

§237.  —  Gronnds, 
[a]     (Sup.  1895) 

In  awarding  alimony,  it  is  proper  for  the 
trial  court  to  consider  the  conduct  of  the  de- 
fendant towards  his  wife,  his  income,  and  his 
ability  to  earn  money. — Gussman  v.  Gussman, 
140  Ind.  433,  39  N.  E.  918. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  i{  668,  669. 

§  238.  -*—  Defenses  and  objections. 
[a]     (Sup.  1892) 

Where  a  wife  promiscuously  commits  adul- 
tery, and  leaves  her  husband  to  live  with  her 
paramour,  her  husband,  on  being  granted  a  di- 
vorce, need  not  pay  alimony.— Spaulding  v. 
Spauldinp,  133  Ind.  122,  32  N.  E.  224,  36  Am. 
St.  Rep.  534. 


Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Divorce,  | 


670-672. 


§  239.  — —  Application  and  proceedings 
thereon. 

[a]  (Sup.  1883) 

In  a  divorce  case  on  the  question  of  ali- 
mony, there  was  evidence  that,  after  the  sepa- 
ration, the  husband  lived  with  his  father,  and 
was  engaged  in  farming  about  300  acres  of 
land,  but  whether  as  a  hired  man,  tenant,  or 
partner  did  not  appear.  Held,  that  it  was  not 
error  to  admit  evidence  that  his  father  owned 
such  land.— Logan  v.  Logan,  90  Ind.  107. 

[b]  (Sup.  1884) 

Where  a  cross  petition  is  filed  by  a  wife, 
asking  for  a  divorce  and  alimony,  the  burden 
of  proof  as  to  the  alimony  is  on  her. — Glasscock 
V.  Glasscock,  94  Ind.   163. 
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[c]  (App.  1898) 

While  it  is  proper  in  a  divorce  case,  on 
-.le  question  of  alimony,  to  consider  the  wife's 
separate  property,  it  is  only  to  determine  what 
would  be  a  fair  allowance  to  the  wife  out  of 
the  husband's  property.— Fredericks  v.  Sault,  49 
N.  E.  909,  19  Ind.  App.  604. 

[d]  (App.  1902) 

Permitting  plaintiff  in  a  divorce  suit  to 
give  oral  testimony  in  support  of  her  applica- 
tion for  alimony,  after  having  supported  such 
application  by  affidavit,  is  not  a  proper  subject 
of  an  assignment  of  error  to  an  order  denying 
a  new  trial.— Stewart  v.  Stewart,  62  N.  E. 
1023,  28  Ind.  App,  37& 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §§  673,  674, 

683. 
See,  also,  14  Cyc.  pp.  77^776. 

§240.  — —  Amonnt. 

Modification  of  judgment  or  decree,  see  post,  | 
245. 

[a]  (Sop.  1847) 

A  complaint  for  divorce  by  the  husband 
charged  the  wife  with  adultery  and  other  mis- 
conduct. The  answer  denied  the  charge,  and 
alleged  that  the  husband  had  received  personal 
property  belonging  to  the  wife  of  the  value  of 
$200.  The  court  decreed  a  divorce,  and  pro- 
vided by  the  decree  that  the  husband  should 
pay  to  the  wife  $100  in  certain  payments. 
Held,  that  the  allowance  was  proper. — Fulk  v. 
Fulk,  8  Blackf.  561. 

[b]  (Sop.  1854) 

In  a  case  of  divorce,  it  appeared,  at  the 
trial,  that  the  husband  was  worth  between  $4,- 
000  and  $5,000,  and  had  been  guilty  of  grossly 
improper  conduct  and  habitual  abuse  and  cruel- 
ty. Held  that,  on  a  decree  of  divorce,  $1,180 
was  not  excessive  alimony. — Rudman  v.  Rud- 
man,  5  Ind.  63. 

[c]  (Sup.  1857) 

In  a  suit  for  divorce  and  alimony  on  the 
ground  of  the  husband's  habitual  drunkenness 
and  cruel  treatment,  the  complaint  alleged  that 
defendant  owned  80  acres  of  land  worth  $2,000, 
and  that  he  had  no  personal  property  except 
what  plaintiff  brought  him  by  marriage,  and 
that  plaintiff  owned  40  acres  of  land  in  her  own 
right.  Held,  that  a  decree  for  alimony  in  the 
sum  of  $8r)0,— $200  to  be  paid  within  6  months, 
and  $200  within  18  months,  and  $450  within 
three  years,— was  excessive.- Rourke  v.  Rourke, 
S  Ind.  427. 

[d]  (Svp.  1865) 

In  a  suit  by  the  wife  for  divorce  and  ali- 
mony, evidence  of  the  value  of  the  wife's  sepa- 
rate property  is  admissible,  and  should  be  con- 
sidered, in  connection  with  the  value  of  the 
husband's  property,  in  fixing  the  amount  of 
alimony.— Morse  v.  Morse,  25  Ind.  150. 


[e]      (Sup. 

In  a  suit  for  divorce,  it  appeared  that  it 
was  a  second  marriage  on  the  part  of  the 
husband,  who  had  a  family  of  children  by  his 
previous  marriage,  and  at  the  time  of  his  sec- 
ond marriage,  and  for  some  time  afterwards, 
he  had  also  as  members  of  his  family  an  idiotic 
sister-in-law,  and  a  helpless  son,  who  was  sub- 
ject to  fits,  to  be  attended  and  cared  for.  The 
childem  used  abusive  and  insolent  language  to 
the  second  wife,  who  was  cross,  ill-natured,  and 
of  a  turbulent  disposition.  They  lived  togeth- 
er nearly  three  years,  when  she  abandoned  her 
husband.  His  property  amounted  in  value  to 
$2,500.  Held,  that  an  allowance  of  $250  ali- 
mony to  the  wife  was  not  an  abuse  of  the  dis- 
cretionary power  of  the  trial  court. — Coon  v. 
Coon,  26  Ind.  189. 

[f]  (Sup.  1866) 
In  a  suit  for  divorce,  it  appeared  that  the 
parties  had  both  been  married  before,  and  that 
each  had  real  property  and  had  also  children 
by  their  former  marriages,  and  none  by  the 
marriage  sought  to  be  dissolved  and  which  had 
existed  only  about  three  years.  The  property 
of  the  husband  amounted  in  value  to  about  $10,- 
000.  It  was  not  shown  that  the  wife  contrib- 
uted during  the  three  years  she  resided  with 
her  husband  to  increase  his  resources.  The  ^^- 
come  from  her  property  did  not  go  into  the 
common  fund.  Held,  that  an  allowance  of 
$1,500  alimony  to  the  wife  was  not  an  abuse  of 
discretion.— Kenemer  v.  Kenemer,  26  Ind.  330. 

[gl    (Snp.  1867) 

Where  parties  having  two  children  were  di- 
vorced, and  each  allowed  the  custody  of  one, 
and  the  husband  owned  property  to  the  amount 
of  $13,000,  held,  that  the  court  would  not  dis- 
turb an  allowance  of  alimony  of  $3,500  as  un- 
reasonable.—Hedrick  V.  Hedrick,  28  Ind.  291. 

[h]  (Sap.  1867) 
An  adultress  is  not  entitled  to  the  same 
alimony  as  against  a  husband  who  is  faultless, 
whose  advanced  years  have  disabled  him  from 
earning  a  livelihood,  and  whose  whole  estate  is 
but  a  scanty  provision  for  his  own  support,  as 
a  virtuous  wife  without  fault  against  a  hus- 
band whose  fault  entitles  her  to  claim  a  di- 
vorce.—Conner  v.  Conner,  29  Ind.  48. 

Where  a  divorce  was  granted  to  a  husband 
for  the  adultery  of  the  wife,— three  sereral  acts 
with  as  many  men  within  a  period  of  one  year, 
—and  she  had  charged  him,  in  a  cross  petition, 
with  incest  with  their  youngest  daughter,  of  in- 
firm mind,  but  had  failed  to  prove  it,  it  was 
held  that  an  allowance  of  $433  for  alimony— 
an  amount  ^ual  to  one-third  of  his  estate— > 
was  excessive,  although  the  infirm  daughter 
had  been  given  to  her  charge;  and  the  allow- 
ance was  changed  to  $150.— Id, 

[i]     (Sap.  1870) 
Where,  in  an  action  by  a  husband  for  di- 
vorce, in  which  a  cross  complaint  was  filed  by 
the  wife,  each  alleging  cruel  treatment,  the  evi- 
dence showed   that  the  husband  was  most  in 
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fault,  and  that  he  owned  property  of  the  value 
of  more  than  $30,000,  an  allowance  of  $2,000 
alimony  to  the  wife,  who  was  also  given  the 
care  and  cnstody  of  her  infant  child,  was  in- 
suflBcient  and  unjust,  and  should  be  increased 
to  $5,000,  with  an  additional  allowance  for  the 
support  of  the  child.— Hyatt  v.  Hyatt,  33  Ind, 
309. 

U]  (Sup.  1871) 
Where  there  is  an  estate  of  $20,000  ac- 
cumulated by  the  joint  efforts  of  the  husband 
and  wife,  where  a  divorce  is  granted  for  the 
misconduct  of  the  husband,  alimony  to  the  ex- 
tent of  (me-fourth  of  the  estate  is  not  unrea- 
sonable.—Bush  V.  Bush,  37  Ind.  164. 

[k]     (Svp.  1873) 

Where  the  amount  allowed  as  alimony  on 
the  decree  of  divorce  is  not  quite  equal  to  one- 
third  the  value  of  the  husband's  property,  ali- 
mony cannot  be  regarded  as  excessive.— Mus- 
selman  v.  Musselman,  44  Ind.  106. 

Where  the  wife,  by  her  industry  and  econo- 
my, has  contributed  to  the  accumulation  of 
her  husband's  property,  and  the  divorce  has 
been  granted  on  account  of  the  latter*s  miscon- 
duct, the  rule,  in  granting  alimony,  is  that  she 
should  not  be  placed  in  a  worse  condition  than 
if  she  survived  him. — Id. 

ni  (Svp.  1881) 
The  husband's  estate  was  worth  $7,000, 
and  consisted  largely  of  a  farm  of  120  acres. 
Alimony  of  $4,000  was  allowed,  but  no  pro- 
vision was  made  for  the  maintenance  and  edu- 
cation of  a  minor  child,  the  custody  of  which 
had  been  awarded  to  the  mother.  Held,  that 
this  allowance  was  excessive  by  $1,500.— Graft 
T.  Graft,  76  Ind.  136. 

[m]    (8vp.  1881) 

Upon  a  suit  for  divorce,  it  appeared  that 
the  husband  was  worth  $2,500,  but  that  the 
wife  had  denied  him  conjugal  privileges  without 
reason.  Held,  that  $100  was  sufficient  alimony. 
— ^Tnmbleson  v.  Tumbleson,  79  Ind.  558. 

[n3     (Sap.  1882) 

There  was  no  error  in  refusing  to  give  a 
wife  greater  alimony,  where  she  had  received 
since  her  marriage  more  than  she  contracted  for 
by  the  antenuptial  agreement. — Corey  v.  Corey, 
81  Ind.  469. 

[o]      (Sop.  1883) 

In  an  action  for  divorce,  it  is  not  error  for 
the  court,  on  the  issue  as  to  the  amount  to 
be  allowed  for  alimony  and  the  support  of  a 
minor  child,  to  fail  to  limit  the  testimony  in 
relation  to  the  amount  of  the  property  of  the 
husband  to  that  owned  by  him  at  the  date  of 
the  beginning  of  the  action,  but  it  was  proper 
to  permit  evidence  of  the  amount  owned  at 
the  time  of  the  separation.— Logan  v.  Logan,  00 
Ind.  107. 

In  allowing  alimony,  the  court,  in  addition 
to   considering  the  amount  of  the  husband's 


property,  may  consider  his  ability  to  earn  mon- 
ey.—Id. 

Where,  in  an  action  for  divorce,  on  the 
question  as  to  the  amount  to  be  allowed  for 
alimony>  it  appeared  that  the  husband  was 
working  for  his  father  on  the  father's  land  un- 
der some  agreement  with  the  father  which  was 
not  shown,  it  was  not  error  to  permit  testimony 
as  to  the  amount  of  land  owned  by  the  father; 
evidence  as  to  the  value  of  the  land  being  ex- 
cluded.—Id. 

[p]     (Sup.  1884) 

When  a  divorce  is  granted  the  wife  for 
the  husband's  fault,  an  allowance  of  alimony 
of  $1,500,  out  of  property  amounting  to  $3,500, 
is  not  excessive.— Metzler  v.  Metzler,  99  Ind. 
384. 

[q]     rSnp.  1891) 

Where  the  custody  of  two  minor  children 
is  awarded  to  the  wife,  and  the  husband  has 
$2,200  worth  of  property  above  his  debts,  in 
the  purchase  of  which  he  used  $300  of  his  wife's 
money,  an  allowance  of  $1,100  as  alimony  is 
not  excessive.— Hedrick  v.  Hedrick,  128  Ind. 
522,  26  N.  E.  768. 

For  the  purpose  of  determining  the  amount 
of  alimony  to  be  awarded  it  is  proper  to  show 
the  amount  of  pension  money  which  the  hus- 
band receives. — Id. 

[r]  (Sop.  1885) 
Rev.  St.  1894,  §  1057  (Rev.  St  1881,  § 
1045),  provides  that  the  court  shall  give  such 
alimony  as  the  circumstances  render  proper;  and 
section  1054  (section  1042)  provides  that,  pend- 
ing divorce,  the  court  may  make  such  orders  as 
to  the  expenses  as  will  insure  the  wife  an  effi- 
cient preparation  of  her  case,  and,  on  decreeing 
a  divorce  in  favor  of  the  wife,  shall  require  the 
husband  to  pay  all  reasonable  expenses  of  the 
wife.  Heldf  in  divorce  where  the  wife  pre- 
vailed, that  it  was  error  to  allow  only  $100 
for  alimony,  counsel  fees,  and  reasonable  ex- 
penses, where  the  defendant's  property,  accumu- 
lated before  marriage,  was  valued  at  about 
$3,000,  and  the  parties  were  married  9  years, 
were  respectively,  65  and  68  years  old,  and  the 
wife  was  without  any  other  means  of  support.— 
Yost  V.  Yost,  141  Ind.  584,  41  N.  B.  11. 

[8]  (Sap*  1898) 
In  an  action  for  divorce,  evidence  was  given 
in  behalf  of  the  wife  that  she  was  destitute, 
and  owned  no  property  except  a  house,  valued 
at  $400,  and  $10  balance  on  some  property,  not 
yet  due;  that  the  monthly  income  from  the 
house  was  little  more  than  enough  to  pay  for 
repairs  and  taxes  thereon;  that  she  is  unable 
to  work;  that  defendant  owned  property  to  the 
value  of  several  thou&and  dollars,  and  was  able 
to  pay  such  sum  as  was  necessary  to  support 
plaintiff  during  the  litigation.  Held  sufficient 
to  sustain  the  making  of  an  order  allowing  plain- 
tiff $100.— McCue  V.  McCue,  49  N.  K.  382,  149 
Ind.  466. 
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[t]  (App.  1901) 
Where  defendant's  real  estate  was  worth 
$20,000,  a  judgment  for  $4,000  alimony  in  an 
notion  for  divorce  is  not  excessive. — De  Ruiter 
V.  De  Ruiter,  G2  N.  E.  100,  28  Ind.  App.  9,  91 
Am.  St.  Rep.  107. 

[u]    (App.  1903) 

Under  Bums'  Rev.  St.  1901,  {  1057,  pro- 
viding that  in  awarding  alimony  the  court  shall 
make  such  decree  as  the  circumstances  shall 
render  just,  the  court  may  properly  consider 
not  only  the  value  of  the  husband's  estate,  but 
also  his  income,  the  value  of  the  wife's  sepa- 
rate property,  and  the  conduct  of  the  husband 
toward  the  wife.— Stutsman  v.  Stutsman,  66  N. 
PI  908,  30  Ind.  App.  645. 

In  a  suit  by  a  wife  for  divorce  on  the 
prround  of  abandonment,  it  appeared  that  the 
husband  abandoned  the  plaintiff  because  he  sus- 
pected her  of  unchastity,  and  the  evidence  was 
conflicting  as  to  the  foundation  for  such  sus- 
picion. At  the  time  of  trial  the  husband  was 
earning  from  $40  to  $50  a  month,  and  was 
a  substitute  letter  carrier  in  line  of  promotion 
to  a  position  which  would  pay  $50  a  month. 
He  also  owned  a  small  tract  of  land  of  the  val- 
ue of  about  $50.  Held,  that  a  judgment  for 
$1,000  alimony  was  excessive,  and  should  be 
reduced  to  $500.— Id. 

[V]      (App.  1906) 

The  amount  of  alimony  to  be  allowed  is 
largely  within  the  discretion  of  the  trial  court. 
—Watson  v.  Watson,  77  N.  E.  355.  37  Ind. 
App.  548. 

Where,  on  the  granting  of  a  divorce  to  a 
wife,  it  appeared  that  her  property  amounted 
to  only  $550,  while  that  of  the  husband  was 
worth  from  $0,000  to  $7,000,  an  award  of  $600 
alimony   was   not   excessive. — Id. 

[w]     (App.  1910) 

In  a  divorce  proceeding  in  which  divorce 
was  granted  the  wife  on  a  cross-bill,  evidence 
held  sufllcient  to  sustain  an  award  of  $3,(K)0 
as  alimony.— Boggs  v.  Boggs,  90  N.  E.  1040. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  |§   075-678, 

680. 
See,    also,   14  Cyc.    pp.   772-779;     note,   4 
L.  R.  A.  (N.  S.)  909. 

I  241.  — -  Award  of  cross  sum. 

[a]  (Sup.  1853) 

The  court  may  direct  alimony  to  be  paid 
by  installments:  also,  that  any  part  be  made 
payable  in  a  shorter  period  than  that  allowed 
by  law  for  the  stay  of  execution.— Houston  v. 
Houston,  4  Ind.  139. 

[b]  (Svp.  1868) 

Under  2  Gav.  &  11.  St.  §  22.  the  court  may 
Kive  a  reasonable  time  for  the  payment  of  ali- 
mony by  installments,  on  sufficient  surety  being 
jriv'jn.— Ifert  v.  Ifert,  29  Ind.  473. 


[c]  (Sap.  1884) 

A  decree  for  alimony  must  be  for  a  sum 
in  gross,  though  a  reasonable  time  for  the  pay- 
ment thereof  by  installments  may  be  given.— 
Hills  V.  Hills,  94  Ind.  436. 

[d]  (Sup.  1904) 

An  order  in  a  suit  for  divorce  directing  de- 
fendant to  pay  to  the  clerk  for  the  support  of 
plaintiff  the  sum  of  $4  a  week  until  further  or- 
der of  the  court,  was  in  violation  of  Bums' 
Rev.  St.  1901,  §  1050,  providing  for  a  sum  in 
gross.— Marsh  v.  Marsh,  70  N.  E.  154,  162  Ind. 
210. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.   Divorce,  {§  679,  680, 

690. 
See,  also,  14  Cyc  pp.  777-779. 

§  242.  —  Award  of  speoiflo  property. 

[a]  (Sap.  1855) 

As  2  Rev.  St.  1852,  p.  237,  §  22,  enacts 
that  alimony  shall  be  for  a  sum  in  gross,  the 
court  has  no  authority,  in  granting  a  divorce 
to  a  wife,  to  set  off  to  her  any  part  of  her  hus- 
band*s  real  estate.— Rice  v.   Rice,  6  Ind.  100. 

A  suit  for  divorce  on  behalf  of  the  wife 
was  submitted  to  a  jury  for  trial,  who  returned 
a  verdict  in  favor  of  the  divorce,  and  who 
also  ascertained  the  value  of  the  husband's  real 
estate  and  set  off  one- third  of  it  to  the  wife. 
A  decree  was  entered  in  accordance  with  this 
verdict.  On  appeal,  that  part  of  the  decree 
was  reversed  which  set  off  the  real  estate,  and 
the  cause  remanded  to  the  court  below  with 
instructions  to  decree  one-third  the  net  value  of 
the   real   estate  as  alimony.— Id. 

Alimony  can  only  be  allowed  to  the  wife  in 
money. — Id. 

[b]  (Svp.  1855) 

Under  the  statute,  a  decree  for  alimony 
must  be  of  a  sum  in  gross,  and  a  decree  award- 
ing to  the  plaintiff  certain  property  of  the  de- 
fendant by  way  of  alimony  is  erroneous.— Green 
V.   Green,  7   Ind.   113. 

Fob  Cases  fbom  Otdeb  States, 

See  17  Cent.  Dig.  Divorce,  §§  081,  082. 
See,  also,  14  Cyc.  pp.  780,  781. 


§  243.  —  Judsmont  or  deoroo. 
[a]  (Sup.  1825) 
Under  St.  1813,  p.  119,  and  St.  1823.  p. 
156,  in  rendering  a  decree  for  alimony,  the 
court  may  take  into  view  the  whole  property  of 
the  husband  wherever  it  may  be.  The  allow- 
ance may  be  made  by  a  decree  in  favor  of  the 
wife  for  a  gross  sum  or  for  an  annuity,  which 
decree  would  give  her  an  incontrovertible  de- 
mand against  the  husband  wherever  he  or  his 
property  might  be  found ;  or  it  may  be  made 
by  giving  her  a  sufficient  part  of  her  husband's 
property  within  the  state.— F'ischli  v.  Fischli,  1 
Blackf.  360,  12  Am.  Dec.  251. 
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[b]  (Sop.  1S49) 

On  a  proceeding  for  divorce  by  a  wife  for 
the  misconduct  of  the  husband,  the  court  has 
not  power  to  decree  alimony  in  lieu  of  dower 
so  as  to  devest  her  right  of  dower. — Russell  v. 
Russell,  1  Ind.  510,  Smith,  356. 

[c]  (Sop.  1857) 

Complainant  applied  for  divorce  and  ali- 
mony, and  alleged  for  causes  habitual  drunken- 
ness, cruel  treatment,  and  neglect  to  make  pro- 
visioir  for  support.  She  alleged  that  her  hus- 
band owned  land  in  Miami  county  worth  $2,000, 
and  had  no  i)ersonal  property  except  what  she 
brought  him  ;  that  she  owned  40  acres  of  land  ; 
that  she  had  a  child  by  a  former  husband,  and 
that  defendant  had  no  children.  She  prayed  for 
divorce  and  alimony.  The  defendant  was  de- 
faulted. Divorce  was  decreed,  and  the  hus- 
band ordered  to  pay  as  alimony  $850,  in  three 
installments,  if  surety  should  be  given  within 
no  days;  if  not,  execution  to  issue  for  the 
whole  amount;  and,  until  payment  or  surety 
given,  the  defendant  was  enjoined  from  selling 
his  land  in  Miami  county.  Onr  appeal,  this 
court  held  that  the  order,  though  conditional, 
was  good  under  the  statute.— Rourke  v.  Rourke, 
8  Ind.  427. 

W      (App.  19t0) 

Where  a  decree  for  divorce  provides  for 
alimony  payable  in  installments,  and  directs 
that  if  judgment  is  not  stayed  or  security  given 
for  the  payment  thereof  within  30  days  the  full 
amount  shall  be  due,  etc.,  the  judgment  is  not 
erroneous  because  not  showing  the  kind  of  se- 
curity or  by  whom  it  is  to  be  approved,  since 
Bums'  Ann.  St.  1908,  §§  732,  733,  provides  how 
bail  or  stay  of  execution  may  be  taken,  pre- 
scribes the  class  of  securities,  and  who  shall  ap- 
prove the  same.— Boggs  v.  Boggs,  90  N.  E.  1040. 

Fob  Cases  fbom  Otueb  States, 

See  17  Cent.  Dig.  Divorce,  §§  G84-C86. 
See,  also,  14  Cyc.  pp.  782-788. 


I  244.  — —  Seonritj  for  payment. 
[a]  (Sop.  1857) 
A  decree  for  divorce  on  account  of  the 
misconduct  of  the  husband  decreed  that  he  pay 
as  alimony  $8r>0,— $200  within  6  months,  $200 
within  18  months,  and  $450  within  3  years,  if 
security  should  be  given  by  defendant  within  30 
days;  if  not,  execution  to  issue  for  the  whole 
amount,— and,  until  payment  or  security  given, 
defendant  was  enjoined  from  selling  his  land  in 
another  county.  Held,  that  the  order  should 
have  been  more  specific,  by  describing  the  na- 
ture of  the  security,  and  directing  how  it  should 
be  approved.— Rourke  v.  Rourke,  8  Ind.  427. 

A  decree  for  divorce  on  account  of  the  mis- 
conduct of  the  husband  decreed  that  he  pay 
alimony,  and  until  pajrment  or  security  given  he 
be  enjoined  from  selling  his  land  in  another 
county.  Held  that,  though  the  land  lay  in 
another  county,  the  court  had  power  to  grant 
the  injunction.— Id. 


Fob  Cases  from  Other  States. 

See  17  Cent.  Dig.  Divorce,  §§  G87,  688. 
See,  also,  14  Cyc.  p.  783. 

§  245.  — —  M odifioation  of  Jadsment  or 
dooreo. 

[a]  (Sop.  1843) 

After  a  final  decree  of  divorce,  the  court 
has  no  power  to  enter  an  order  for  the  payment 
of  an  additional  sum  to  the  wife  in  case  of  an 
appeal  from  the  decree.— Martin  v.  Martin,  6 
Blackf.   321. 

[b]  (Sop.  1852) 

Upon  a  bill  to  revise  a  decree  for  alimony 
on  the  ground  of  its  inadequacy,  the  complaint 
showed  that  the  divorce  was  granted  on  the 
complainant's  petition,  though  for  no  fault  of 
the  husband,  that  the  alimony  was  in  conform- 
ity with  her  request  at  the  time,  and  that  she 
was  permitted  to  retain  all  the  property  she 
had  brought  to  her  husband,  and  other  sums 
which  appeared  to  have  been  a  liberal  allow- 
ance. It  did  not  allege  that  the  husband  had 
refused  to  make  further  allowances,  but  stated 
that  further  allowances  made  by  him  are  small 
in  amount,  and  accompanied  by  admissible  con- 
ditions, without  stating  the  amount  or  condi- 
tions. Held,  that  a  demurrer  to  the  bill  was 
rightly  sustained.— Gregg  v.  Gregg,  3  Ind.  305. 

[c]  (Sop.  1894) 

Under  Rev.  St.  1881,  {  615  (Rev.  St.  1894, 
§  627),  providing  that  "no  complaint  shall  be 
filed  for  the  review  of  a  judgment  for  a  di- 
vorce," no  complaint  can  be  filed  for  a  review 
of  a  judgment  of  attachment  in  aid  thereof,  to 
decree  alimony  against  defendant's  property.— 
Keller  v.  Keller,  139  Ind.  38,  38  N.  E.  337. 

[d]  (App.  1902) 

A  decree  of  divorce  awarding  alimony  is 
final  on  the  facts  as  they  existed  at  the  time 
of  the  decree,  and  can  only  be  modified  by  rea- 
son of  a  change  of  conditions. — Tobin  v.  Tobin, 
C4  N.  E.  624.  29  Ind.  App.  382. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  691-695. 
See,  also,  14  Cyc.  pp.  784-788. 

§  248.  Disposition  of  property. 

Award  of  specific  property  as  permanent  ali- 
mony, see  ante,  §  242. 

Foreign  divorces,  see  post,  §  331. 

"Property  not  disposed  of  by  judgment  or  de- 
cree, see  post,  I  322. 

For  Cases  from  Other  States. 

See  17  Cent.   Dig.    Divorce,   §§   701-721. 

745. 
See,  also,  14  Cyc.  pp.  789-793. 

§  249.  Bights  in  general. 

Division  of  property,  see  post,  §  252. 

[a]     (Sap.  1850) 
When  a  divorce  has  been  granted  on  ac- 
count of  the   misconduct  of  both   parties,   the 
wife    cannot   afterwards    claim    dower    in    the 
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husband's  lands,  under  Rev.  St  1843,  p.  604, 
§  57.— Cunningham  t.  Cunningham,  2  Ind.  233. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.   Dig.  Divorce,   {{  701-705, 

707,  709,  710,  712. 
See,  also,  14  Cyc.  pp.  789,  790. 

§  252.  — —  DiTisioa  of  proportj* 

[a]  (Sop.  1895) 
In  an  action  for  divorce,  the  court  has  no 
authority  to  make  a  division  of  lands  between 
the  parties  which  are  held  by  them  as  tenants 
in  the  entirety.— Alexander  v.  Alexander,  140 
Ind.  500.  40  N.  E.  55. 

Unless  a  husband  and  wife  by  their  own 
voluntary  deeds  choose  to  convey  to  one  an- 
other the  lands  held  by  them  in  such  manner 
as  they  deem  best  with  a  view  to  an  equitable 
division  of  their  property,  the  court  could  not, 
by  the  aid  of  a  commissioner  or  otherwise, 
make  such  provisions  for  them  as  an  accom- 
paniment of  divorce  proceedings.— Id. 

Fob  Cases  fbom  Otueb  States, 

See  17  Cent.  Dig.  Divorce,  |{  713-715. 
See,  also,  14  Cyc.  p.  792;    note,  34  L.  R. 
A.  110. 

§  254.  — —  Judsment  or  decree. 

[a]  (Sup.  1870) 
A  decree  granting  a  divorce,  and  adjudging 
that  the  wife  pay  to  the  husband  a  certain  sum, 
and  that  he  vacate  certain  lands  owned  by  her, 
cannot  be  rendered,  since  the  husband  is  not 
entitled  to  alimony.— Ilardy  v.  Kirtland,  34  Ind. 
305. 

[b]     (Svp.  1896) 

A  judgment  of  divorce  settles  all  questions 
of  the  right  of  the  divorced  wife  to  a  provision 
by  way  of  alimony.  Such  a  decree  is  in  lieu 
and  a  bar  of  her  interest  in  the  real  estate  of 
her  husband.  Such  a  decree  settles  all  ques- 
tions concerning  property  rights  growing  out 
of  the  marital  relation,  though  the  property  of 
the  wife  is  not  affected  by  the  decree.— Fletcher 
V.  Monroe,  43  N.  E.  1053,   145  Ind.  56. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  {§  718-721. 
See,  also,  14  Cyc  p.  793. 

f  255.  ConolnsiTeness  of  adjadioation. 
[a]  (Sup.  1867) 
In  an  action  to  recover  the  value  of  cer- 
tain improvements  on:  land,  it  appeared  that 
during  marriage  plaintiff  erected  a  building  on 
land  belonging  to  his  wife,  under  an  agree- 
ment that  he  should  receive  the  rents  until 
reimbursed  for  his  expenditures.  Afterwards, 
and  before  he  had  received  any  rents,  the  wife 
applied  for  and  obtained  a  divorce.  Heldf  that 
the  claim  of  the  husband  on  account  of  the 
improvements  will  be  presumed  to  have  been 
merged  in  the  alimony  in  the  divorce  suit.— 
Muckenburg  v.  Holler,  29  Ind.  139,  92  Am. 
Dec.  345. 


Cb]      (Sop.  1879) 

B.  was  fraudulently  persuaded  by  his  wife 
and  her  paramour  to  convey  certain  lands  to 
her  through  a  trustee.  B.  aud  wife  afterwards 
sold  the  lands  to  H.,  who  executed  to  her  his 
notes  for  the  purchase  money,  and  a  mortgage- 
to  secure  the  same ;  whereupon  she  eloped  with 
her  paramour,  taking  with  her  the  notes  and 
mortgage.  In  an  action  by  an  assignee  to  col- 
lect the  notes  aud  foreclose  the  mortgage,  held, 
that  an  answer  and  counterclaim  were  suflScient 
which  set  up  a  decree  of  divorce  in  B.'s  favor^ 
adjudging  the  notes  and  mortgage  to  be  in 
equity  B.*s,  and  enjoining  H.  from  paying  them 
to  her  or  her  assigns.- Ayers  v.  Ilarshman,  GO 
Ind.  201. 

[c]  (Sop.  1882) 

Where  a  judgment  for  alimony  is  obtained 
against  a  nonresident  without  notice,  and  on  a 
false  return  of  service  of  process  procured  by 
the  fraud  of  plaintiff,  the  judgment  is  void,  and 
may  be  attacked  collaterally.— Cavanaugh  v* 
Smith,  84  Ind.  380. 

[d]  (Sop.  1884) 

A  decree  of  divorce  precludes  the  wife  from 
subsequently  maintaining  a  suit  to  enforce  an 
antenuptial  contract,  though  the  divorce  was 
granted  in  her  favor;  it  being  presumed  that 
all  questions  of  property  were  adjudicated  in 
the  divorce  suit— Behrley  v.  Behrley,  93  Ind. 
255. 

[e]  (Sop.  1888) 

A  wife  having  deposited  funds  with  a 
bank,  claiming  them  as  her  own,  a  subsequent 
decree  of  divorce,  and  a  judgment  in  an  action 
by  the  husband  against  the  wife  after  divorce 
adjudging  the  funds  to  belong  to  the  wife,  are 
each  conclusive  as  to  the  title,  and  constitute 
a  perfect  defense  to  an  action  by  the  husband 
against  the  bank  for  the  same  funds.— Glaze  v. 
Citizens'  Nat.  Bank  of  Crawfordsville,  116  Ind. 
492,  18  N.  E.  450. 

[f]  (Sop.  1891) 

There  is  no  question  of  property  rights  be- 
tween the  husband  and  wife  in  a  suit  by  the 
wife  to  reform  a  deed  in  which  a  provision  for 
the  support  of  the  wife  was  fraudulently  omit- 
ted, and  it  is  not  barred  by  a  decree  in  favor 
of  the  wife,  for  a  divorce  and  alimony,  rendered 
after  execution  of  the  deed. — Koons  v.  Blanton, 
129  Ind.  383,  27  N.  B.  334. 

[g]  (Sop.  1892) 

A  decree  of  divorce  settling  property  rights 
between  husband  and  wife  does  not  bind  her  as 
to  third  persons  holding  her  property  by  the 
fraudulent  conveyance  of  the  husband. — ^Thomp- 
son v.  Thompson,  31  N.  E.  529,  132  Ind.  288. 

Where  a  husband,  with  the  intention  of 
raising  a  trust  in  his  favor,  compels  his  wife 
to  execute  a  deed  for  her  individual  land  to  a 
third  person,  without  any  consideration,  and 
without  knowing  the  contents  of  the  deed  or 
who  is  named  as  grantee,  and  the  title  to  the 
land   remains   in    the   grantee   until   after   the 
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disposition  of  a  suit  for  divorce  and  alimony, 
the  divorce,  although  settling  all  property  rights 
between  the  wife  and  her  husband,  does  not 
operate  as  an  adjudication  of  her  right  to  set 
aside    the    deed.— Id. 

[h]     (Sap.  1899) 

In  an  action  for  divorce  the  court  has  ju- 
risdiction to  determine  and  adjust  all  property 
rights  between  the  parties,  and  the  decree  con- 
stitutes an  adjudication  of  all  such  rights.— 
Murray  v.  Murray,  53  N.  E.  946,  153  Ind.  14. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  722-724. 
See,  also,  14  Cyc.  p.  7»4. 

I  256.  Iiie&  of  ji&dsiiieiit  or  dooreo. 

[a]  (Svp.  1830) 

A  decree  for  a  divorce  and  for  a  certain 
sum  as  alimony  for  the  wife  is  a  lien  on  the 
real  estate  of  the  husband  for  the  alimony.— 
Frakes  v.  Brown,  2  Blackf.  295. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  725,  726. 
See,  also,  note,  102  Am.  St.  Rep.  700. 

I  258.  PaTHteiit  of  Alimony  or  allowanoe. 
[a]  (Sap.  1874) 
A  second  judgment  for  alimony,  upon  a 
second  divorce  between  parties  who  remarried 
after  a  divorce,  does  not  merge  a  judgment  for 
alimony  granted  on  the  first  divorce.— Brenner 
V.  Brenner,  48  Ind.  282. 

[b]  (Sap.  1888) 

I'nder  Rev.  St.  1881,  {  1047,  providing 
that  the  decree  for  alimony  shall  be  for  a  sum 
in  gross,  and  not  annual  payments,  but  that 
the  court  may,  in  its  discretion,  give  a  reason- 
able time  for  payment  in  installments,  such 
installments  do  not  bear  interest  before  due 
unless  the  decree  expressly  so  provides,  in 
spite  of  Rev.  St  §  5190,  providing  that,  in  the 
absence  of  contract,  money  judgments  shall 
bear  6  per  cent,  interest  from  the  return  of 
the  verdict  or  finding.— Winemiller  v.  Winemill- 
er,  114  Ind.  540,  17  N.  E.  123. 

[c]  (Sap.  1898) 
A  husband  agreed  to  pay  his  wife  $2,000 
in  consideration  of  a  separation,  and,  on  his 
obtaining  a  divorce^  alimony  was  granted  in 
the  sum  of  $1,800.  Shortly  after  separation 
she  became  insane,  symptoms  of  which  she  had 
manifested  before  separation.  She  had  a  daugh* 
ter  by  a  former  marriage,  who  had  been  treat- 
ed by  the  husband  as  his  own  child.  The  court, 
in  awarding  alimony,  considered  a  payment  of 
$200  made  by  him  on  the  $2,000.  Held,  that 
the  divorce  must  be  deemed  to  have  settled  all 
property  rights  then  existing  between  the  par- 
ties, and  therefore  moneys  paid  to  said  wife 
after  separation,  and  before  divorce,  and  ex- 
pended separately  for  the  daughter's  use,  should 
not  be  allowed  as  a  credit  on  the  said  $2^000.— 
Natcher  v.  Clark,  51  N.  E.  468,  151  Ind.  3G8. 


Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §§  690,  729. 
730. 

§  260*  Enf  orcame&t  of  order,  Judsment, 
or  decree. 

Exemptions,  see  Exemptions,  i  74. 

Presentation  as  claim  a^inst  estate  of  dece- 
dent, see  ExEcuTOBS  and  Admin istbatobs, 
i  224. 

Fob  Cases  fbom  Otueb  States, 

See  17  Cent.  Dig.  Divorce,  f$  738-763. 
J!?oe,  also,   14  Cyc.  pp.   795-802;    note,   24 

L.   R.   A.  433;    note,  102  Am.   St  Rep. 

700. 

§261.  — —  la  senermL 
[a]     (Sap.  19(M) 

In  an  action  by  a  wife  for  divorce,  neither 
the  amount  of  attorney's  fees  allowed  her  nor 
the  sum  directed  to  be  paid  for  the  mainte- 
nance of  the  children  constitute  a  part  of  the 
judgment,  but  they  are  allowances,  the  col- 
lection of  which  is  enforceable  by  other  means 
than  execution.— Wolverton  v.  Wolverton,  1(>3 
Ind.  26,  71  N.  E.  123. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §{  742,  745. 

§262.  Dismissal,    atrikins    out,    or 

stay  of  prooeedins*  on  nonpaj- 
rnent. 

[a]  (Sop.  1843) 

After  a  final  decree  of  divorce  had  been 
rendered,  an  order  that  the  transcript  w^hich  de- 
fendant had  ordered  for  the  purpose  of  an  ap- 
peal should  be  withheld  until  he  should  make 
certain  payments  as  alimony  to  the  plaintiff 
was  unauthorized,  the  right  of  appeal  being  ab- 
solute.—Martin  V.  Martin,  6  Blackf.  321. 

[b]  (Sop.  1881) 

Where  the  court  below  ordered  defendant 
to  pay  into  court  $50  to  enable  plaintiff  to 
prosecute  iier  case  if  defendant  should  take 
an  appeal,  defendant's  failure  to  make  pay- 
ment was  no  ground  for  dismissing  the  appeal. 
— Eastes  v.  Bastes,  79  Ind.  363. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Divorce,  i  73a 
See,  also,  14  Cyc.  p.  795.     ' 

§263.  — —  Ezeention. 

Default  judgment  on  lapse  by  publication  as 
basis  for  execution,  see  Execution,  §  7. 

[a]  (Sop.  1853) 

There  may  be  a  stay  of  execution  on  a 
decree  for  alimony  as  in  other  cases  for  the 
payment  of  money. — Houston  v.  Houston,  4 
Ind.  139. 

[b]  (Sop.  1879) 

2  Rev.  St.  1876,  p.  352,  exempting  certain 
property  from  execution  for  the  enforcement 
of  a  "debt  growing  out  of  or  founded  upon  a 
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contract  express  or  implied/*  does  not  exempt 
the  property  from  the  payment  of  a  judgment 
for  alimony.— Menzie  v.  Anderson,  65  Ind.  239. 

[c]  (Sap.  1881) 
Where  plaintiff  purchased  real  estate  un- 
der an  execution  issued  on  a  personal  judgment 
for  alimony  in  a  diTorce  case  suit,  where  the 
notice  to  the  defendant  was  by  publication 
only,  and  there  was  no  appearance  by  or  on 
behalf  of  the  defendant,  the  defendant  was 
entitled  to  recover  possession  from  th§  execu- 
tion purchaser,  since  the  judgment  on  which 
the  execution  was  issued  was  void  on  its  face. 
— Sowders  v.  Edmunds,  7G  Ind.  123. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §  739. 
See,  ako,  14  Cyc.  p.  790. 

§  268.  ^-»  Attaolimeiit  of  tlie  person. 
[a]  (Svp.  1865) 
In  a  proceeding  under  section  17  of  the 
divorce  act  to  enforce  by  attacnment  an  order 
of  the  court  for  the  payment  of  money,  it  is 
not  necessary,  though  not  improper,  that  the 
husband  should  be  notified  and  given  a  day  in 
court  to  show  cause  why  an  attachment  should 
not  issue.-— Kemodle  v.  Cason,  25  Ind.  302. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  754,  755. 
See,  also,  14  Cyc.  pp.  799-802;   note,  34  L. 
R.  A.  005 ;   note,  37  Am.  St.  Kep.  703. 

§  269.  -*—  Contempt  proeeedinss* 

[a]  (Sap.  1865) 

In  a  proceeding  under  the  divorce  act  (sec- 
tion 17)  to  enforce  by  attachment  an  order  of 
court  for  the  payment  of  money,  the  attachment 
may  issue  on  a  proper  affidavit,  and,  after  the 
arrest,  defendant  can  purge  himself  of  con- 
tempt by  showing  that  he  has  complied  with 
the  order,  or  that  a  valid  reason  exists  why  he 
should  not  be  compelled  to  comply  with  it.— 
Kernodle  v.  Cason,  25  Ind.  302. 

[b]  (Sup.  1904) 

A  judgment  for  alimony  under  Burns'  Rev. 
St.  1901,  §  1059,  is  enforceable  by  execution, 
and  not  by  proceedings  for  contempt.—Marsh 
V.  Marsh,  70  N.  E.  154,  302  Ind.  210. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  750-703. 
See,  also,  14  Cyc.  pp.  799-802. 

$  271.  —  Actions  on  JudgnLent  or  de- 
cree. 

By  insane  wife,  see  Insane  Persons,  §  97. 
Grounds  for  demurrer  to  pleading,  see  Plead- 
ing, §  194. 
Right  to  trial  by  jury,  see  Jury,  §  12. 

[a]     (Sup.  1871) 

In  a  suit  on  a  judgment,  for  alimony  in  a 
divorce  proceeding,  the  appearance  of  the  de- 
fendant  in  said  proceeding  for  a  divorce  will 


be  presumed  until  the  contrary  appear.— Lytle 
v.   Lytie,  37   Ind.  281. 

[b]  (Sup.  1881) 

A  decree  awarding  alimony  is  a  judgment 
on  which  an  action  may  be  maintained  in  the 
same  court  in  which  it  was  rendered. — Hans- 
ford V.  Van  Auken,  79  Ind.  302. 

[c]  (App.  1891) 

One  having  a  right  to  enforce  payment  of 
alimony  by  proceedings  in  contempt  may  waive 
such  summary  mode  of  enforcing  the  claim,  and 
afford  the  defendant  common-law  rights  of  de- 
fense by  action.— Traylor  v.  Richardson,  28  N. 
E.  205,  2  Ind.  App.  452. 

It  is  no  defense  to  an  action  on  an  order 
pendente  lite  in  a  suit  for  divorce,  directing 
defendant  to  pay  a  certain  amount  to  his  wife's 
attorneys  for  their  services,  that  after  the  or- 
der was  made  defendant's  wife  voluntarily  re« 
turned  to  him,  and  dismissed  the  suit,  where 
defendant  has  taken  no  steps  to  have  such  or- 
der modified  or  rescinded. — Id. 

For  Cases  frou:  Other  States, 

See  17  Cent.  Dig.  Divorce,  §  744. 
See,  also,  14  Cyc.  p.  797. 

§  275.  — »  ConTcyanoes      in      fraud      of 
sponse*s  riglit  to  alimonj. 

Effect  of  fraud  as  to  pre-existing  creditors  of 
grantor,  see  Fraudulent  Conveyances,  § 
209. 

[a]  (Sup.  1830) 

A  conveyance  made  by  a  husband  pending 
a  bill  for  a  divorce  brought  by  his  wife  against 
him,  in  order  to  defraud  her  of  her  alimony,  if 
received  by  the  grantee  with  the  same  purpose, 
is  void  as  to  her.— Frakes  v.  Brown,  2  Blackf. 
295. 

[b]  (App.  1901) 

A  wife  who  had  separated  from  her  hus- 
band was  induced,  by  means  of  overtures  of 
reconciliation  and  misrepresentations  as  to  the 
nature  of  the  instrument,  to  execute  a  power 
of  attorney  authorizing  the  execution  and  de- 
livery of  deeds  of  all  the  husband's  real  estate. 
The  property,  which  was  worth  $20,000,  was 
thereafter  convej'ed  to  the  husband's  daughter 
for  an  expressed  consideration  of  $4.  Held,  in 
an  action  for  divorce,  that  the  conveyance 
would  be  set  aside  as  fraudulent,  and  the  land 
subjected  to  satisfaction  of  a  judgment  for  ali- 
mony.—De  Ruiter  v.  De  Ruiter,  C2  N.  E.  100, 
28  Ind.  App.  9,  91  Am.  St.  Rep.  107. 


For  Cases  from  Other  States. 

See  17  Cent.  Dio.  Divorce,  §§  750, 
See,  also,  14  Cyc.  p.  798. 


751. 


§  276.  — »  Actions  to  set  aside  f  randn- 
lent  conTcyances. 

Appellate  jurisdiction  of  action  to  set  aside 
fraudulent  conveyance  as  dependent  on  wheth- 
er title  to  real  property  is  involved,  see 
Courts,  §  220(13). 
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[a]  (Sup.  1858) 

A  wife  could  not  have  an  action  for  ali- 
mony simply  at  common  law,  and  the  common 
law  has  been  followed  in  Indiana,  but  the  stat- 
ute of  1857  gives  such  an  action,  and,  after  the 
court,  in  such  action,  has  given  judgment  for 
alimony,  it  may  set  aside  a  fraudulent  convey- 
ance standing  in  the  way  of  its  collection  as  in 
other  cases. — Chapman  v.  Chapman,  13  Ind. 
396. 

[b]  (Sop.  1S84) 

A  conveyance  good  when  made,  and  not 
then  designed  to  defraud  the  grantor's  wife, 
cannot  be  attacked  by  her  on  her  application 
for  alimony.— Metzler  v.  Metzler,  90  Ind.  384. 

[c3      (Sop.  1886) 

A  fraudulent  conveyance  cannot  be  set 
aside  at  the  instance  of  one  who  participated 
In  the  fraud;  and  therefore  a  conveyance  by  a 
husband  to  his  mother  cannot  be  set  aside,  on 
the  petition  of  the  wife,  as  in  fraud  of  her 
judgment  against  him  for  alimony,  when  it  ap- 
liears  that  the  conveyance  in  question  was  made 
with  the  wife's  consent,  to  forestall  the  effect 
of  any  possible  judgment  against  the  husband 
for  breach  of  promise  to  a  former  sweetheart. 
—Barrow  v.  Barrow,  108  Ind.  345,  9  N.  E. 
371. 

[d]  (Sap.  1888) 

Under  Rev.  St.  1881,  §  4920,  providing 
that  fraudulent  conveyances  shall  be  held  void 
"as  to  persons  sought  to  be  defrauded,"  a  wife 
who  obtains  a  judgment  for  alimony  after  a 
conveyance  by  her  husband  of  his  property, 
to  set  aside  such  conveyance  as  fraudulent, 
must,  as  a  subsequent  creditor,  allege  a  fraud- 
ulent intention  therein  on  his  part  to  defraud 
his  subsequent  creditors. — Plunkett  v.  Plunkett, 
114  Ind.  4S4,  10  N.  E.  012,  17  N.  E.  502. 

[e]  (Sap.  1893) 

In  an  action  to  set  aside  a  deed  of  land 
by  plaintiff*8  husband  as  made  (vith  intent  to 
defeat  the  collection  of  a  judgment  for  alimony, 
the  complaint  is  demurrable  if  it  fails  to  allege 
that  the  grantees  participated  in  the  husband's 
fraudulent  design.— Huffmaster  v.  Ogden,  135 
Ind.   601,  35  N.  E.  512. 

The  complaint  is  also  defective  if  it  fails 
to  allege  that  the  husband  has  no  other  property 
from  which  the  judgment  can  be  satisfied.— Id. 

[f]  (App.  1901) 
Defendant  in  an  action  for  divorce  testi- 
fied that,  after  a  conveyance  of  his  real  estate 
to  his  daughter,  his  property  did  not  exceed 
$000.  and  was  of  an  uncertain  value.  Later 
he  stated  that  his  remaining  property  aggregat- 
ed over  $5,000,  and  consisted  of  an  interest  in 
machinery  worth  $250,  some  building  and  loan 
stock,  and  household  goods.  Over  $4,000  of 
this  sum  consisted  of  credits  due  from  paving 
contracts  and  from  an  estate.  Held,  that  the 
evidence  authorized  a  finding  that  defendant 
did   not  have  property  remaining  sufficient  to 


satisfy  a  claim  of  $4,000  for  alimony.— De  Rui- 
ter  V.  De  Ruiter,  02  N.  E.  100,  28  Ind.  App. 
9,  91  Am.  St.  Rep.  107. 

A  complaint  in  an  action  by  a  wife  for 
divorce  alleged  that,  on  the  date  of  the  hus- 
band's conveyance  of  his  property  to  his  daugh- 
ter, he  was  insolvent,  and  had  not  then,  nor 
at  the  time  of  the  suit,  sufficient  other  property 
subject  to  execution  to  pay  any  judgment  for 
alimony  that  might  be  rendered  against  him. 
It  also  alleged  that  the  plaintiff  was  inform- 
ed that  the  defendant  was  possessed  of  a  large 
sum  of  money  and  bonds,  which  he  secret- 
ed. Held,  that  the  latter  allegation  was  too 
indefinite  and  uncertain  to  be  regarded  as  con- 
tradictory to  the  preceding  averments,  and  that 
the  complaint  was  sufficient  to  justify  setting 
aside  the  conveyance  to  his  daughter.— Id. 

Where  a  conveyance  by  the  husband  was 
set  aside  as  fraudulent  in  an  action  for  divorce, 
and  a  judgment  for  alimony  was  rendered  in 
favor  of  the  wife,  an  order  directing  the  sale 
of  the  land  for  the  satisfaction  of  the  judg- 
ment was  proper. — Id. 

A  judgment  for  alimony  for  the  wife  in  an 
action  by  her  for  divorce  is  not  a  necessary 
prerequisite  to  entitle  her  to  attack  a  convey- 
ance by  the  husband  of  his  property  as  fraudu- 
lent and  void.— Id. 

A  wife  is  a  present  and  continuing  cred- 
itor of  her  husband,  and  is  entitled,  in  an  ac- 
tion for  divorce,  to  attack  a  conveyance  by  him 
to  his  daughter  as  fraudulent  and  void.— Id. 

Fob  Cases  from  Otiieb  States, 

See  17  Cent.  Dig.  Divorce,  $§  749-753. 
See,  also,  14  Cyc.  pp.  798,  799. 

§  277.  Biglit  to  and  ooUeotion  of  arrears. 
[a]  (Sup.  18G4) 
Arrears  of  alimony  decreed  by  the  court  in 
favor  of  a  divorced  wife  under  the  statutes  of 
this  state  may  be  collected  after  her  death  by 
her  administrator.— Miller  v.  Clark,  23  Ind. 
370. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  733-734V(i. 


§278.  Appeal. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Divorce,  §i 

771. 
See,  also,  14  Cyc.  pp.  802,  803. 


505,  704- 


§  279.  Appellate  Jorisdiotion. 

Appellate    jurisdiction    as    between    particular 

courts,  see  Courts,  §  220  (11). 
Appellate  jurisdiction  as  dependent  on  whether 

title  to  real  property  is  involved,  see  Courts, 

§  220(13). 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Divorce,  §  704. 
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§  280.  — —  Deoisions  reTiewable. 

[a]  (App.  1891) 

The  court's  granting  or  refusing  an  allow- 
ance to  attorneys  of  the  wife  in  an  action  for 
divorce  may  be  reviewed  in  an  appeal  on  the 
final  judgment  on  the  merits,  but  an  appeal  will 
lie  directly  from  an  order  making  such  an  al- 
lowance without  awaiting  the  final  judgment.— 
Traylor  v.  Richardson,  28  N.  E.  205,  2  Ind. 
App.  452. 

[b]  (App.  1902) 

The  granting  of  an  allowance  under  au- 
thority of  Rev.  St.  1881,  §  1042,  is  not  a  trial, 
since  it  does  not  involve  any  examination  of 
the  issues  of  the  case.— Stewart  v.  Stewart,  G2 
N.  E.  1023,  28  Ind.  App.  378. 

An  order  of  the  court  in  a  divorce  suit 
making  an  allowance  for  the  wife's  expenses, 
as  authorized  by  Rev.  St.  1881,  §  1042,  mak- 
ing provision  for  such  allowance  to  the  wife 
as  will  insure  her  efficient  preparation  and  trial 
of  her  case,  is  not  a  cause  for  a  new  trial,  and 
hence  cannot  be  reviewed  upon  an  assignment 
of  error  to  the  action  of  the  court  in  refusing 
a  new  trial,  though  it  may  be  the  subject  of  an 
independent  assignment  of  error  upon  an  ap- 
peal taken  either  directly  from  such  order,  or 
from  the  final  judgment  in  the  case. — Id. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Divorce,  §  704. 

f  281.  — —  Bifflit  of  reTiew. 
[a]  (App.  1904) 
It  being  within  the  power  of  the  Appellate 
Court,  on  appeal  from  a  judgment  for  alimony, 
to  reverse  the  decree  of  divorce  as  well  as  the 
judgment  for  alimony,  where  the  appellant  has 
placed  it  beyond  the  court's  power  to  do  this 
by  remarriage  his  appeal  from  that  portion  of 
the  judgment  awarding  alimony  will  be  dis- 
missed.- Rariden  t.  Rariden,  70  N.  E.  398,  33 
Ind.  App.  284,  104  Am.  St.  Rep.  252.  ' 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Divorce,  {  705. 

i  282.  — —  Presentation  and  reserration 
in  lower  oonrt  of  sronnds  of  re- 
Tiew. 

[a]  (Sap.  1867) 

Where  there  is  no  motion  for  a  new  trial, 
and  no  objection  or  exception  taken,  the  su- 
preme court  cannot  consider  an  alleged  erro- 
neous ruling  of  the  trial  court  in  giving  alimony 
after  the  bill  for  divorce  was  dismissed.— Staf- 
ford V.  Stafford,  9  Ind.  102. 

[b]  (Sop.  1873) 

Assigning  as  a  reason  for  a  new  trial  in  a 
divorce  suit  that  the  jury  erred  in  its  finding  as 
to  the  value  of  the  husband^s  property  is  not 
a  sufficient  calling  of  the  attention  of  the  court 
to  the  fact  that  the  alimony  is  excessive  to  au- 
thorise a  review  of  the  decree  on  the  ground 
of  excessive  alimony.— Bradley  t.  Bradley,  45 
Ind.  07. 


[c]  (Sop.  1881) 

The  objection  to  a  verdict  on  account  of 
excessive  alimony  will  not  be  considered  on  ap- 
peal, unless  such  objection  was  made  in  the 
trial  court,  either  as  a  cause  for  a  new  trial 
or  by  motion  to  reduce  the  amount.— Smith  v. 
Smith,  77  Ind.  80. 

[d]  (Sop.  1887) 

A  party  against  whom  alimony  has  been 
awarded  in  a  divorce  suit  will  not  be  heard  to 
claim  for  the  first  time,  on  appeal,  that  the 
allowance  was  illegal  and  unreasonable  in 
amount,  where  the  record  fails  to  show  any  ob- 
jection thereto  of  any  kind.— Henderson  v.  Hen- 
derson, 110  Ind.  316,  11  N.  E.  432. 

[el      (App.  1910) 

A  husband,  against  whom  a  decree  for  di- 
vorce is  granted,  cannot  complain  of  tlie  form 
of  the  judgment  as  to  alimony  where  he  makes 
no  objection  thereto  and  no  motion  to  modify 
it,  and  saves  no  exception  thereto  in  the  court 
below.— Boggs  V.  Boggs,  90  N.  E.   1040. 

B'OB  Cases  from  Other  States, 
See  17  Cent.  Dig.  Divorce,  i  505. 

§285.  — -  Record* 

[a]  (Sop.  1868) 

This  court  will  not  disturb  a  decree  for 
alimony  as  excessive,  if  the  record  does  not 
show  the  amount  of  the  husband's  estate,  his 
conduct  towards  the  wife,  etc.— Ifert  v.  Ifert, 
20  Ind.  473. 

[b]  (Sup.  1898) 

Where  the  bill  of  exceptions  states  that 
defendant's  attorneys  in  a  divorce  case  re- 
quested the  court  to  make  them  an  allowance 
for  fees,  an  assignment  of  error  in  overruling 
a  motion  by  defendant  for  an  allowance  of  her 
attorney's  fees  is  unavailing,  the  bill  not  show- 
ing a  motion  by  her. — Garrison  v.  Garrison,  60 
N.  E.  383,  150  Ind.  417. 

Fob  Cases  fboh  Otheb  States, 
See  17  Cent.  Dig.  Divorce,  i  76a 
See,  also,  14  Cyc.  p.  80a. 

§  286.  — -  RoTiew. 
[a]     (Sap.   1818) 

Under  Act  1813,  authorizing  the  court,  on 
pronouncing  a  divorce  decree,  to  regulate  the 
division  of  the  property  in  such  a  way  as  shall 
seem  right  to  it,  it  has  a  discretionary  power 
to  divide  the  property ;  and  an  exercise  of  such 
discretion  will  not  be  set  aside,  unless  it  is 
abused  to  the  manifest  injury  of  a  party.— Kin- 
ney V.  ICinney,  1  Blackf.  481. 

In  divorce,  where  it  does  not  appear  that 
the  husband  possessed  any  property,  it  will 
be  presumed  that  the  court  decreed  the  wife 
not  only  her  just  proportion  of  the  estate,  but 
made  as  equitable  a  division  as  the  nature  of 
the  estate  required,  not  only  the  extent,  but  the 
nature  of  the  estate  being  a  proper  subject  for 
consideration.— Id. 
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[b]     (Sop.  1872) 

On  an  appeal  from  an  interlocutory  erder 
directinj^  the  hnsband  to  pay  into  the  clerk'f 
office  $100,  for  his  wife's  use,  to  enable  her  to 
prepare  her  case  for  trial,  no  question  will  be 
considered  involving  the  sufficiency  of  the  com- 
plaint for  the  divorce.— Harrell  v.  Harrell,  80 
Ind.  185. 

[c]  The  appellate  court  will  not  interfere  with 
the  discretion  of  the  lower  court  in  fixing  the 
amount  of  temporaiy  or  i>ermanent  alimony  in 
a  divorce  suit,  unless  such  discretion  has  been 
abused.— (Sup.  1876)  Powell  v.  Powell,  53  Ind. 
513;  (1877)  Conn  v.  Conn,  57  Ind.  323;  (1881) 
Buckles  V.  Buckles,  81  Ind.  159;  (1886)  Simons 
V.  Simons,  107  Ind.  197,  8  N.  B.  37;  (1895) 
Gussman  v.  Gussman,  140  Ind.  433,  39  N.  E. 
918. 

(Svp.  1882) 
A  woman  of  30  married  a  man  of  80,  who 
gave  her  a  sum  beyond  that  named  iu  an  ante- 
nuptial contract.  She  obtained  a  divorce  be- 
cause of  his  cruelty.  Held,  that  an  order  of  the 
court  refusing  alimony  would  not  be  disturbed. 
—Corey  v.  Corey,  81  Ind.  469. 

[d]  An  order  granting  alimony  and  counsel 
fees  will  not  be  disturbed  on  appeal  unless  it 
clearly  shows  that  the  court  abused  its  discre- 
Uon.— (Sup.  1883)  Logan  v.  Logan,  90  Ind.  107; 
(1888)  Peck  v.  Peck,  113  Ind.  168,  15  N.  E. 
12. 

[e]  (S«p.  1887)      . 

The  allowance  of  alimony  for  attorney's 
fees,  and  the  costs  and  expenses  of  a  wife's 
suit  for  divorce,  are  of  necessity  largely  with- 
in the  discretion  of  the  trial  court,  and  the 
abuse  of  that  discretion  must  be  very  clear  to 
justify  the  Supreme  C^urt  in  interfering  with 
its  exercise.- Henderson  v.  Henderson,  UN. 
B.  432,  110  Ind.  316. 

[f]  (Svp.  1888) 

The  Snpreme  Court  will  not  interfere  with 
an  allowance  of  alimony  where  it  is  not  made 
to  i^pear  that  the  trial  court  abused  its  discre- 
tion.—Mercer  ▼.  Mercer,  17  N.  E.  182,  114  Ind. 
558. 

[g]  (Sap.  1892) 

When  a  husband  worth  $15,000  is  grant- 
ed a  dlTorce  from  his  wife  because  of  her  adul- 
tery, the  allowance  of  counsel  fees  and  the  tax- 
ation of  costs  to  plaintiff  is  not  such  an  abuse  of 
discretion  as  justifies  the  interference  of  the  su- 
preme court. — Spaulding  v.  Spaulding.  133  Ind 
122,  32  N.  B.  224,  36  Am.  St.  Rep.  534. 

[hi  (S«p.  1895) 
The  discretion  of  the  trial  court  in  making 
an  allowance  for  alimony  pendente  lite  will  not 
be  disturbed  by  the  Supreme  Court,  unless 
abuse  of  discretion  is  very  clear.— Sellers  v. 
SeUers,  40  N.  E.  699,  141  Ind.  305. 


[i]  (Sup.  1815) 
If  the  trial  court  abases  or  unduly  exer- 
cises the  powers  granted  it  by  the  statute  pro- 
viding for  "suit  money"  for  the  wife  in  an  ac- 
tion for  divorce,  the  Supreme  Court  on  appeal 
will  correct  the  wrong  or  injury  done. — Davis  v. 
Davis,  40  N.  E.  803,  141  Ind.  367. 

Before  the  Supreme  Court  will  interfere 
with  the  action  of  the  trial  court  in  awarding 
suit  money  in  a  divorce,  the  complaining  party 
must  show  affirmatively  that  there  was  an 
abuse  of  the  discretion,  and  that  the  same  was 
prejudicial  to  appellant— Id. 

[J]  (Svp.  1805) 
The  question  as  to  what  amount  shall  be 
decreed  for  suit  money  to  a  wife  in  divorce  de- 
pends upon  the  facts  and  circumstances  and  the 
Supreme  Court  will  only  interfere  where  it  is 
apparent  that  the  discretion  of  the  lower  court 
has  been  abused. — Yost  v.  Yost,  41  N.  E.  11, 
141  Ind.  584. 

[k]      (Sap.  1898) 

Orders  allowing  the  wife  a  sum  for  her  use 
and  support  during  pendency  of  the  action  are 
within  the  discretion  of  the  court,  and  will  not 
be  reversed  unless  there  has  been  a  clear  abuse 
of  such  discretion.— McCue  v.  McCue,  49  N.  E. 
382,  149  Ind.  466. 

[I]     (App.  1901) 

Where  there  is  no  abuse  of  discretion  by 
the  trial  court,  its  award  of  alimony  on  grant- 
ing a  divorce  should  not  be  disturbed.— Breed- 
love  v.  Breedlove,  61  N.  E.  797,  27  Ind.  App. 
560. 

[m]    (App.  1902) 

To  warrant  the  reversal  of  a  judgment  be- 
cause of  the  abuse  of  the  trial  court's  discre- 
tion in  making  an  allowance  to  the  wife  pend- 
ing a  divorce,  the  abuse  of  discretion  must 
clearly  appear.— Stewart  v.  Stewart,  62  N.  B. 
1023,  28  Ind.  App.  378. 

[n]    (App.  1903) 

Under  Bums*  Rev.  St.  1901,  {  1057,  pro- 
viding that  in  awarding  alimony  the  court  shall 
make  such  decree  as  the  circumstances  shall 
render  just,  the  amount  of  alimony  is  largely 
within  the  discretion  of  the  trial  court,  but  the 
abuse  of  such  discretion  as  to  the  amount  of 
alimony  will  be  corrected  on  appeal.— Stutsman 
V.  Stutsman,  66  N.  E.  908,  30  Ind.  App.  645. 

[o]      (App.  1906) 

An  Appellate  CJourt  will  interfere  in  the 
allowance  of  alimony  only  where  it  plainly  ap- 
pears that  the  trial  court  has  abused  its  dis- 
cretion.—Watson  V.  Watson,  77  N.  B,  355,  37 
Ind.  App.  548. 

[p]     (App.  1910) 

The  amount  of  alimony  to  be  awarded  in 
a  divorce  case  is  dependent  on  the  circumstanc- 
es, and  is  in  the  discretion  of  the  trial  court, 
and  the  appellate  tribunal  will  not  review  thnt 
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decision  unless  an  abuse  of  such  discretion  has 
been  shown.— Boggs  v.  Boggs,  00  X.  E.  1040. 

Fob  Cases  from  OxifER  States, 

See  17  Cent,  Dig.  Divorce,  §§  769,  770; 

2  Cent.  Dig.  App.  &  B.  §  598. 
See,  also,  14  Cyc.  p.  803. 

vi.  custody  and  sufpobt  of 
chiij>bi:n. 

Custody  and  support  not  provided  for  by  judg- 
ment or  decree,  see  post,  §  323. 

Effect  of  award  of  custody  or  allowance  for 
support  on  further  liability  for  support,  see 
post,  §  324. 

Foreign  divorces,  see  post,  {  332. 

§  289.   Power    to    control    or    Brward    in 
ffoneral. 

[a]  In  divorce  cases,  the  court  has  power  to 
make  provision  for  the  custody  and  support  of 
the  children.— (Sup.  1871)  Bush  v.  Bush,  37 
Ind.  104 ;    (1883)  Logan  v.  Logan,  90  Ind.  107. 

[b]     (Sup.  1873) 

The  court  in  decreeing  a  divorce  should 
make  provision  for  the  guardianship,  custody, 
support,  and  education  of  minor  children. — Mus- 
selman  v.  Musselman,  44  Ind.  106. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Divorce,  §  773. 
See,  also,  14  Cyc.  p.  804. 

§  290.  Jnrisdiotion  of  person  of  ohild. 
[a]    (Sup.  1870) 

Where  the  court  has  acquired  jurisdiction 
of  the  parties  in  a  divorce  suit,  and  an  order 
is  made  granting  the  custody  of  the  children 
to  one  of  the  parties  until  further  orders,  that 
court  retains  jurisdiction,  without  reference  to 
any  change  of  residence  and  of  the  subject- 
matter.— Baily  V.  Schrader,  34  Ind.  200. 

Fob  Cases  rRou:  Other  States, 

See  17  Cent.  Dig.  Divorce,  $  774. 
See,  also,  14  Cyc.  p.  804. 

f  291.  Snfioienoy     of     alleeations     and 
prayers  in  pleadings. 

*    [a]     (Sup.  1883) 

Under  Rev.  St.  1881.  $  1046,  explicitly  pro- 
viding that  the  court  in  decreeing  a  divorce  shall 
make  provision  for  the  custody  and  support  of 
minor  children,  provision  for  a  minor  child  could 
be  made  without  prayer  therefor  in  the  com- 
plaint—Logan V.  Logan,  90  Ind.  ]ft)7. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  {  775. 
See,  also,  14  Cyc.  p.  80i. 

§  296.  Discretion  of  court. 
[a]     (Sup.  1876) 
In  an  action  for  divorce,  the  question  of 
the  temporary   custody  of  the  infant  children 
is   in    the   discretion   of  the  court.— Powell   v. 
Powell,  53  Ind.  013. 


[b]     (Svp.  1884) 

Under  Rev.  St.  1881,  §  1046,  providing  that 
the  court  in  decreeing  a  divorce  shall  make  pro- 
vision  for  the  custody  of  the  minor  children, 
the  court  has  the  rig-ht,  ff  necessary,  to  commit 
the  children  to  the  custody  of  either  party  to 
the  exclusion  of  the  other  or  to  commit  them  to 
the  custody  of  strangers,  and,  where  the  court 
in  a  proceeding  for  divorce  heard  the  evidence 
and  made  an  order  in  relation  to  the  custody  of 
the  children,  such  order  must  be  regarded  as  a 
final  adjudication  on  the  subject  of  the  fitnesj? 
or  unfitness  of  the  parent  for  such  custody  at 
that  time.— Dubois  v.  Johnson,  90  Ind.  G. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Divorce,  §  779. 
See,  also,  14  Cyc.  p.  808. 

§  298.   Grounds  for  award  of  custody. 

[a]  (Sop.  1877) 

The  claim  of  the  father  to  the  custody 
of  the  children  will  be  preferred,  unless  sufli- 
cient  reason  be  shown  against  it. — Conn  v. 
Conn,  57  Ind.  323. 

[b]  (Sup.  1881) 

A  divorced  wife  should  be  given  the  cus- 
tody of  a  five  year  old  son  who  weighs  but 
little  over  30  pounds,  and  is  not  a  healthy  boy. 
where  she  is  not  an  unfit  person  to  have  custody 
of  the  child.— Reeves  v.  Reeves,  75  Ind.  342. 

On  an  application  to  obtain  the  custody  of 
a  child,  the  wife  will  be  given  the  custody  of 
the  child,  where  the  latter  is  a  delicate  boy  five 
years  of  age,  and  the  mother  is  not  shown  to 
be  an  unfit  person. — Id. 

[c]  (Sap.  1885) 

Under  Rev.  St.  1§81,  f  2518,  the  father 
if  a  suitable  person,  is  first  entitled  to  the  cus 
tody  of  his  minor  children ;  but  the  future  wel- 
fare of  the  children  should  determine  the  mat- 
ter, even  as  between  the  father  and  a  guardiau 
who  has  been  appointed  without  notice  to  him. 
-Bryan  v.  Lyon,  104  Ind.  227,  3  N.  E.  880,  54 
Am.  Rep.  309;    Same  v.  Ferguson,  Id. 

[d]  (App.  1908) 

In  divorce  actions,  the  welfare  of  the  child 
is  paramount  to  the  claims  of  either  parent  for 
its  custody,  and  the  order  of  the  court,  award- 
ing its  custody  should  be  made  with  sole  re- 
gard to  the  child's  best  interests.~Keesling  v. 
Keesling,  42  Ind.  App.  3G1,  85  N.  E.  837. 

Upon  petition  by  a  parent  to  have  modified 
an  order  in  a  divorce  action  relating  to  the 
custody  of  a  child,  if  it  appears  to  the  court 
that  the  best  interests  of  the  child  require  that 
neither  of  the  parents  should  have  control  of  it, 
its  custody  may  be  awarded  to  a  third  person, 
as  the  child's  grandfather.— Id. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  781-787. 
See,  also,  14  Cyc.  pp.  805-808. 
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S  300.   ReaioTAl  of  child  from  Jnrisdio- 
tiom. 

[a]  (S«p.  1884) 
The  divorce  court  gave  to  a  wife  the  cus- 
tody of  a  child,  and  forbade  its  removal  from 
the  jurisdiction.  Held,  that  a  violation  of  the 
order  forbidding  removal  did  not,  without  a 
further  order  of  court,  give  to  the  father  the 
right  to  take  the  child.— Joab  t.  ^Sheets,  99 
Ind.  328. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Divorce,  §  789. 
See,  also.  14  Cyc.  p.  809;    note,  58  L.  R. 
A.  930. 

$  302.   Order,  Jndsm^nt,  or  deeree  as  to 
evstody. 

[a]  (S«p.  1874) 

Where  a  divorce  is  granted,  and  the  care, 
custody,  and  education  of  a  minor  child  is  given 
to  one  of  the  parties,  without  limitation  as  to 
time,  or  reservation  of  power  to  change  it,  the 
decree  is  conclusive,  even  in  a  direct  proceed- 
ing to  modify  it,  as  well  as  in  all  collateral 
proceedings.— Sullivan  v.  Learned,  49  Ind.  252. 

[b]  (S«p.l884) 

Where  the  court  has,  incidental  to  the  pro- 
ceedings for  divorce,  fixed  the  status  of  the 
child  as  between  the  parties  prescribing  definite 
directions  as  to  the  details  of  such  custody,  the 
order  is  binding  until  modified  or  set  aside  for 
cause  shown  by  some  subsequent  or  supplemen- 
tal proceedings  in  the  same  cause.— Joab  v. 
Sheets,  99  Ind.  32a 

Co]     (Sup.  1885) 

A  decree  of  divorce  obtained  by  the  mother, 
awarding  her  the  custody  of  the  children,  is 
not  conclusive  as  against  the  father  in  a  ha- 
beas corpus  proceeding  by  him,  after  the  moth- 
ers death,  against  one  who  was  not  a  party 
to  the  divorce  proceedings. — Bryan  v.  Lyon, 
104  Ind.  227,  3  N.  R  880,  54  Am.  Rep.  309; 
Same  v.  Ferguson,  Id. 

[dl      (S«p.  1891) 

A  decree  of  divorce,  awarding  the  custody 
of  a  child  to  the  husband,  is  conclusive  on  the 
parties,  unless  modified  or  set  aside,  and  the 
wife  cannot,  to  justify  her  taking  the  child, 
show  that  it  is  for  the  child*s  interest.— Leming 
T.  Sale,  128  Ind.  317,  27  N.  E.  019. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  §§  791,  792. 
See,  also,  14  Cyc.  pp.  810,  811. 

}303.  ModifleatioB  of  order,  Jndcment, 
or  decree  as  to  custody* 

W     (Sap.  1859) 
A  decree  as  to  the  custody  of  the  children, 
rendered  when  the  divorce  was  granted,  cannot 
be  changed  or  modified.— Williams  y.  Williams, 
13  Ind.  523. 

[bl    (Svp.  1865) 
An  order  as   to   alimony   and  custody   of 
children,  which  is  only  an  incident  of  the  de- 


cree for  divorce,  can  be  modified  or  set  aside  by 
a  proceeding  under  2  Gav.  Sa  H.  St.  p.  349,  | 
7,  providing  that  parties  against  whom  a  judg- 
ment of  divorce  has  been  or  shall  be  rendered, 
without  other  notice  than  publication,  may  have 
it  opened  at  any  time  so  far  as  relates  to  the 
custody  of  children,  the  allowance  of  alimony, 
and  the  disposition  of  property.— Ewing  v. 
Ewing,  24  Ind.  468;   Id.,  25  Ind.  155. 

[c]  (Sup.  1874) 

In  decreeing  a  divorce,  a  court  may  re- 
serve the  power  to  open,  alter,  and  modify  the 
decree,  in  reference  to  the  care  and  custody  of 
minor  children,  by  expressly  reserving  the  pow- 
er, or  by  providing  that  thte  custody  shall  con- 
tinue until  the  further  order  of  the  court.— Sul- 
livan V.  Learned,  49  Ind.  252. 

[d]  (Sup.  1875) 

In  decreeing  a  divorce,  the  court  gave  the 
custody  and  guardianship  of  a  minor  child  to  the 
mother  until  the  further  order  of  the  court, 
ordering,  among  other  things  that  she  should 
not.  without  the  consent  of  the  court,  perma- 
nently remove  the  child  beyond  its  jurisdiction. 
Afterwards  the  mother  filed  a  motion  to  modify 
the  decree  so  as  to  give  her  the  custody  of  the 
child  without  condition  or  restriction  as  to  her 
place  of  residence.  The  father  filed  an  answer, 
or  "cross  motion,"  asking  the  court  to  revoke 
said  order.  The  mother  then  withdrew  her 
motion.  Held,  that  there  was  no  error  in  re- 
fusing to  dismiss  the  motion  of  the  father 
upon  the  withdrawal  of  that  of  the  mother.— 
Ryce  V.  Ryce,  52  Ind.  G4. 

[e]  (Sup.  1884) 

On  an  application  to  have  a  decree  giving 
the  wife  the  custody  of  the  children  modified 
on  the  ground  that  at  the  time  of  the  applica- 
tion she  was  living  in  fornication  with  B., 
evidence  of  her  adultery  or  indecent  acts  with 
B.  before  the  divorce  was  inadmissible.- Dubois 
V.  Johnson,  90  Ind.  0. 

On  such  application  evidence  of  the  char- 
acter of  one  with  whom  the  wife  was  living 
under  a  marriage  contract  not  then  consum- 
mated was  admissible.— Id. 

[f]  (Sop.  1885) 

Where  children  have  once  been  taken  from 
the  custody  of  their  father  because  of  his  mis- 
conduct, a  judgment  in  a  habeas  corpus  pro- 
ceeding, instituted  by  him,  denying  him  their 
custody,  will  not  be  reversed,  where  it  appears 
that  they  are  pleasantly  and  advantageously 
situated,  and  the  father  fails  to  explain  his  past 
conduct,  or  to  show  that  he  can  give  them  a 
good  home  for  the  future,  although  there  may 
be  some  evidence  of  his  present  good  character. 
—Bryan  v.  Lyon,  104  Ind.  227,  3  N.  E,  880, 
54   Am.   Rep.  309;     Same  v.   Ferguson,   Id. 

[g]  (App.  1901) 

Where,  in  an  action  for  divorce,  the  cus- 
tody of  the  only  child  is  awarded  to  the  mother, 
and  no  provision  made  for  i)ermitting  the 
father  to  visit  the  child,  the  decree  should  be 
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modified  to  be  to  enfant  such  permission.— Breed- 
love  T.  Breedlove,  61  N.  B.  797,  27  Ind.  App. 
560. 

[h]     (Svp.1902) 

Under  Bums*  Rev.  St.  1901,  §  1058,  im- 
posing on  the  coart  decreeing  a  divorce  the 
duty  to  provide  for  the  guardianship,  custody, 
and  education  of  minor  children,  the  court  has 
continuing  jurisdiction  during  the  minority  of 
the  children  to  make  from  time  to  time  such 
orders  and  modifications  thereof  as  are  expe- 
dient, without  a  reservation  of  such  power  in 
the  judgment.—Stone  v.  Stone,  64  N.  E.  86,  158 
Ind.  628. 

[1]  (App.  1908) 
Where  persons  have  been  divorced,  their 
child  becomes  in  a  sense  a  ward  of  the  court, 
and  upon  petition  by  one  of  the  parties  to 
modify  a  previous  order  as  to  the  child's  cus- 
tody the  case  is  reopened,  and  the  court  may  go 
fully  into  the  question,  and  consider  the  claims 
of  the  diffef^nt  parties,  as  well  as  their  ability 
and  fitness  to  give  the  child  the  attention  and 
rearing  conducive  to  its  best  interests. — Kees- 
ling  V.  Keesling,  42  Ind.  App.  361,  85  N.  E. 
837. 

Fob  Cases  fbou  Other  States, 

See  17  Cent.  Dig.  Divorce,  ||  793-795. 
See,  also,  14  Cyc.  p.  810. 

§  305.   Enforcement  of  order.  Judgment, 
or  decree  as  to  onstody. 
[a]     (Sup.  1859) 
A  decree  as  to  the  custody  of  the  children, 
rendered  when  the  divorce  was  granted,  may 
be  enforced  by  a  court  other  than  the  one  in 
which  it  was  rendered,  upon  an  application  by 
habeas  corpus  to  obtain  possession  of  the  chil- 
dren.—Williams  T.  Williams,  13  Ind.  523. 

Fob  Cases  fbom  Otueb  States, 

See  17  Cent.  Dig.  Divorce,  §  797. 

§  307.  Application  for  allowance  or  inp- 
port  and  proceedings  tHereon. 
[a]     (Sup.  1883) 

In  a  divorce  case,  on  the  question  of  the 
amount  of  alimony  to  be  allowed  for  the  sup- 
port of  a  minor  child,  it  is  not  error  to  admit 
evidence  of  the  amount  of  the  husband's  earn- 
ings per  year,  and  his  accumulations  at  the  time 
of  the  separation,  and  evidence  of  such  facts 
need  not  be  limited  to  the  time  the  action  was 
brought.— Logan  v.  Logan,  90  Ind.  107. 

Fob  Cases  fbom  Otheb  States, 

See   17   Cent.   Dig.    Divorce,   |   800;    34 
Cent.  Dig.  Marriage,  S  29. 

§  308.   Order,  Jndcment,  or  decree  aa  to 
support. 
[a]     (Sup.   1818) 
A  decree  requiring  a  divorced  husband  to 
pay  a  certain  sum  to  his  wife  for  their  chil- 
dren's support  is  not  vitiated  by  the  fact  that 


such  sum  is  called  alimony.— Kinney  y.  Kinney, 
1  Blackf.  481. 

[b]  (Sop.  1883) 

In  fixing  the  amount  of  alimony,  in  a  di- 
vorce case,  for  the  support  of  a  minor  child, 
the  court  may  not  only  consider  the  amount 
of  the.  husband's  property,  but  also  his  ability 
to  earn  money.— Logan  y.  Logan,  90  Ind.  107. 

[c]  (App.  1903) 

Bums'  Rev.  St.  1901,  §  617,  provides  that 
all  final  judgments  for  money  shall  be  a  lien 
on  real  estate  liable  to  execution  in  the  county 
for  10  years.  Section  1058  provides  that  in  de- 
creeing a  divorce  the  court  shall  make  provi- 
sion for  the  guardianship,  custody,  support,  and 
education  of  the  minor  children.  Section  fiRS 
provides  that  judgments  must  specify  clearly 
the  relief  granted.  Held^  that  a  decree  in  a 
divorce  suit  adjudging  that  "the  support,  main- 
tenance, and  education"  of  a  minor  child  *'is 
now  here  decreed  a  lien  on  the  real  estate" 
of  the  defendant  husband,  "the  same  to  be  paid 
out  to  the  mother,  or  other  proper  person,  on 
petition  to  the  court,  if  he  fails  or  refuses  to 
pay  the  same  in  such  annual  or  semiannual 
sums  as  to  the  court  may  appear  just  and  prop- 
er," did  not  become  a  lien  on  the  husband's 
realty,  it  being  neither  a  final  judgment  under 
section  617,  nor  such  a  definite  provision  as  is 
contemplated  by  section  1058.— Matthews  t. 
Wilson,  07  N.  E.  280,  31  Ind.  App.  90. 

Fob  Gases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  801.  802. 
See,  also,  14  Cyc.  pp.  813,  814;    note,  114 
Am.  St.  Rep.  700. 

§  309.  M odiflcatioB  of  order,  Jndsmeat* 
or  decree  ai  to  support. 

fa]     (Sup.  1865) 
The  amount   allowed   in   a  judgment   for 
divorce,  for  the  support  of  children,  is  subject 
to    subsequent    modification.— Cox   v.   Cox,    25 
Ind.  303. 

[b]     (App.  1902) 

A  decree  of  divorce  awarding  alimony,  and 
giving  the  care  of  a  minor  child  to  the  wife, 
but  making  no  direct  provision  for  the  child, 
may  be  modified,  on  a  showing  that  the  mother 
cannot  properly  care  for  it,  by  requiring  the 
husband  to  provide  for  the  child,  but  not  for 
the  mother,  although  there  was  no  reservation 
in  the  original  decree  of  the  power  to  modify 
it.— Tobin  v.  Tobin,  64  N.  E.  24,  29  Ind.  App. 
382. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  |  803. 
See,  also,  14  Cyc  p.  813. 

§311.  Enforoement  of  order,  Judcment* 
or  decree  as  to  support. 
[a]     (Snp.  1896) 

Rev.  St.  1894,  §  lOTiS  (Rev.  St.  1881,  | 
1046),  provides  that  the  court,  in  decreeing  a  di- 
vorce, shall  provide  for  the  custody  and  support 
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of  the  minor  children.  A  decree  provided  for 
custody  of  a  minor  child  by  the  wife,  and  for 
a  fixed  payment  per  week,  for  his  support. 
HHd  that,  on  failure  of  defendant  to  obey  such 
order  as  to  the  payments,  plaintiff  in  the  de- 
cree was  entitled  to  a  rule  to  show  cause  why 
tie  should  not  be  adjudged  for  contempt.~Stone- 
hill  v.  StonehiU,  146  Ind.  445,  45  N.  E.  600. 

n>]     (App.  1903) 

Under  Bums'  Rev.  St.  1901,  {  617,  mak- 
ing judgments  a  lien  on  the  defendant's  realty 
for  10  years,  and  no  longer,  the  provision  in  a 
decree  of  divorce  for  the  support  by  the  de- 
fendant husband  of  a  minor  child  cannot  be 
enforced  as  a  lien  on  his  realty  after  10  years, 
-^iatthews  v.  WUson,  67  N.  E.  280,  31  Ind. 
App.  90. 

A  wife  secured  a  divorce  in  September, 
1882,  in  which  the  support  of  a  minor  child 
was  adjudged  against  her  husband.  The  hus- 
band mortgaged  his  realty,  and  the  mortgage 
was  foreclosed,  and  the  property  sold  to  a  third 
person.  The  husband  died,  and  his  estate  was 
settled.  In  December,  1900,  the  wife  began 
proceedings  to  enforce  the  lien  of  the  divorce 
decree  against  the  realty.  Heldf  that  the  pro- 
ceedings were  barred  by  laches.— Id. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Divorce,  |S  799,  805. 
See,  also,  14  Cyc.  p.  814. 

S312.  Appeal. 
M     (Sup.   1818) 

Under  Act  1813,  {  7,  regulating  divorce, 
and  requiring  the  court  to  divide  the  estate 
with  due  regard  to  the  children,  if  any,  where 
the  decree  makes  provision  for  but  one  of  two 
children,  and  it  is  not  shown  what  provision, 
if  any,  should  have  been  made  for  the  other, 
the  want  of  such  provision,  when  the  necessity 
of  it  is  not  apparent,  will  not  authorize  re- 
versal—Kinney  V.  Kinney,  1  Blackf.  481. 

n>]    (S«p.  18&6) 

On  passing  a  decree  of  divorce,  the  court 
awarded  the  custody  of  an  infant  son  to  the 
mother.  She  afterwards  married,  and  being 
with  her  second  husband  about  to  remove  from 
the  state,  the  father  petitionedF  to  have  the  cus- 
tody of  the  child  awarded  to  him,  to  which 
the  mother  objected.  From  the  testimony  heard, 
It  appeared  that  both  parties  were  equally  able 
to  take  care  of  the  child,  and  equally  fit  in  re- 
gard to  morals.  The  court  below  decided  in 
favor  of  the  mother,  and  this  court,  seeing  no 
reason  to  doubt  that  it  had  exercised  due  dis- 
cretion in  the  matter,  refused  to  reverse  its 
decision.- Damall  y.  Mullikin,  8  Ind.  152. 

[e]    (S«p.  l)t76) 

On  appeal  from  an  order  providing  for 
the  temporary  custody  of  infant  children,  the 
abuse  of  discretion  of  the  trial  court  must  be 
very  dear  to  justify  the  appellate  court  in  in- 
terfering with  its  exercise.— Powell  v.  Powell, 
53  Ind.  513. 


[d]  (Sup.  1883) 

In  proceedings  for  divorce,  the  court,  in 
making  allowance  for  the  support  of  minor  chil- 
dren, should  consider  all  the  facts  and  circum- 
stances and  exercise  a  judidal  discretion,  and 
the  Supreme  Court  will  not  interfere  therewith 
save  for  the  abuse  of  such  discretion.— Logan  v. 
liogan,  90  Ind.  107. 

[e]  (Sup.  1891) 

The  Supreme  Court  will  not  on  appeal  dis* 
turb  an  order  made  by  the  trial  court  awarding 
the  custody  of  children  to  one  of  the  parties 
in  a  divorce  proceeding,  unless  it  appears  that 
there  has  been  an  abuse  of  discretion.— Hedrick 
V.  Hedrick,  26  N.  E.  768,  128  Ind.  522. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  {  806, 
See,  also,  14  Cyc.  p.  814. 


Vn.  OPERATION  AND  EFFECT  OF 

DIVORCE,  AND   RIGHTS   OF 

DIVORCED  PERSONS. 

Bar  to  dower,  see  Dower,  §  52. 

Defense  to  action  for  criminal  conversation, 
see  Husband  and  Wife,  |  342. 

Defense  to  prosecution  for  lewdness,  see  Lewd- 
ness, I  2. 

EHfeot  on  admissibility  of  evidence  of  communi- 
cations between  parties,  see  Witnesses,  § 
195. 

EMFect  on  capacity  of  married  woman  to  con- 
vey, see  Husband  and  Wife,  §  67. 

Bffect  on  competency  of  husband  or  wife  as 
witness  for  or  against  the  other,  see  Wit- 
nesses, §  64. 

Right  of  wife  to  dower  in  general,  see  Dower, 
S  36. 

§313.  Personal  status  and  nntnal  ricHts 
and  liabilities. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  {{  807-816. 
See,  also,  14  Cyc.  pp.  727,  729,  730. 

§316.  *—  Absolute  divorce  in  general. 

[a]  (Sup.  1866) 

The  legal  effect  of  a  divorce  is  determined 
by  the  law  in  force  when  it  was  granted.— 
Whitsell  V.  Mills,   6  Ind.  229. 

[b]  (Sup.  1875) 

The  statutory  disability  of  a  married  wo- 
man to  alienate  real  estate  held  by  her  in 
virtue  of  a  previous  marriage  is  removed  by 
divorce.— Piper  v.   May,   51  Ind.   283. 

[c]  (Sup.  1877) 

Where  an  estate  is  conveyed  to  husband 
and  wife  as  joint  tenants,  and  this  relation  is 
suspended  by  a  rule  of  law  which  makes  them 
tenants  by  entireties,  a  decree  of  divorce  be- 
tween them  will  restore  the  relation  of  joint 
tenants.— I>ash  v.  Lash,  58  Ind.  526. 
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[d]      (App.  1908) 

Though  at  common  law  a  husband  and 
wife  could  not  contract  with  each  other,  a  con- 
tract between  divorced  parties,  while  not  en- 
forceable at  law,  was  upheld  in  equ it j\— Town- 
send  V.  Huntzinger,  41  Ind.  App.  223,  83  N.  E. 
019. 

Fob  Gases  fbom  Other  States, 

See  17  Cent.   Dig.  Divorce,  §§  807,  808, 

812-816. 
See,  also,  14  Cyc.  pp.  727-729. 

§  319.   RisHt  to  marry. 

Fob  Cases  from  Other  States, 

See  17  Cent.    Dig.   Divorce,  §§  818-820, 

844. 
See,  also,  14  Cyc.  p.  729;    notes,  24  L,  R. 

A.  831,  55  L,  R.  A.  169. 

§  320.   -^  In  general. 
[a]      (Sap.  18&5) 

By  Rev.  Laws  1831.  p.  214,  all  divorces 
were  a  vinculo  matrimonii,  and  either  party, 
after  the  divorce  was  granted,  could  lawfully 
marry.— Whitsell  v.  Mills,  6  Ind.  229. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.   Divorce,  §§  818,  819, 

844;   34  Cent.  Dig.  Marriage,  §  29. 
See,  also,  14  Cyc.  p.  729. 

t  32 11^.   HisHta     and    Uabilities     as    to 
property  in  general. 

MTect  on  estate  by  entirety,  see  Husband  and 
Wife,  §  14. 

[a]  (App.  1891) 

A  divorce  ends  all  rights  dependent  on  mar- 
riage, and  not  actually  vested.  It  devests  each 
p.^rty  of  executory  property  rights  which  have 
no  other  basis  than  the  marriage.  Whatever 
rests  on  the  marriage  falls  with  it.— State  ex 
rel.  Haines  v.  Parrish,  27  N.  E.  652,  1  Ind. 
App.  441. 

[b]  (Svp.  1898) 

A  decree  of  divorce  adjudicates  all  prop- 
erty rights  or  questions  growing  out  of  or  con- 
nected with  the  marriage.— Walker  v.  Walker, 
ro   N.    E.   68,    150   Ind.    317. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §  49. 
See,  also,  14  Cyc.  p.  728. 

§  322.  Property  not  disposed  of  hj  Jnds- 
ment  or  decree  of  divorce. 

[a]  (Sup.  1840) 

The  dower  interest  of  a  widow,  which  on 
her  remarriage  vests  in  her  second  husband,  is 
restored  to  her  by  her  subsequently  procuring 
a  divorce  a  vinculo  matrimonii  from  him. — Doe 
ex  dem.  Cull  v.  Brown,  5  Blackf.  309. 

[b]  (Sap.  1864) 

A  divorced  wife  has  no  interest  in  the 
realty  of  her  husband.— Billan  v.  Hercklebrath, 
2:J   Ind.   71. 


[c]  (Svp.  1868) 

A  sale  by  the  husband  of  crops  growing 
on  the  wife's  land,  which  is  otherwise  legal,  is 
not  aflfected  by  a  subsequent  divorce  obtained 
by  the  wife.— Cunningham  v.  Mitchell,  30  Ind. 
302. 

[d]  (Sap.  1896) 

Rev.  St.  18JM,  §  1055  (Rev.  St.  1881,  § 
1043),  providing  that  a  divorce  granted  for 
misconduct  of  the  husband  shall  entitle  the  wife 
to  the  same  rights,  *'as  far  as  her  real  estate" 
is  concerned,  that  she  would  have  been  enti- 
tled to  by  his  death,  refers  only  to  the  sepa- 
rate estate  of  the  wife,  and  not  to  her  hus- 
band's real  estate.— Fletcher  v.  Monroe,  14."> 
Ind.  50,  43  N.  E.   1053. 

[e]  (Sap.  1898) 

Property  conveyed  by  a  husband  to  his 
wife,  the  conveyance  to  be  void  if  she  abandons 
or  refuses  to  take  care  of  him,  cannot  be  re- 
covered because  of  a  breach  of  such  conditions 
after  a  decree  of  divorce  has  been  granted. — 
Walker  v.  Walker,  50  N.  E.  68,  150  Ind.  31«. 

[f]      (App.  1908) 

A  decree  of  divorce  by  a  court  having  ju- 
risdiction of  the  subject-matter  and  the  parties 
adjudicates  all  property  rights  between  the 
parties  growing  out  of  and  connected  with  their 
marriage,  leaving  other  questions  or  rights  be- 
tween the  divorced  parties  to  be  settled  as 
though  the  marriage  relation  had  never  existed. 
— Townsend  v.  Huntzinger,  41  Ind.  App.  223, 
83  X.  E.  G19. 

Where  a  divorce  decree  provided  "that  cer- 
tain personal  property  heretofore  used  by  the 
parties  in  common  be  divided,"  and  specifically 
described  it,  and  it  appeared  that  notes  executed 
by  the  wife  to  the  husband  for  a  loan  were  not 
mentioned  or  taken  into  account  in  the  settle- 
ment of  their  property  rights  in  the  divorce  pro- 
ceeding, her  liability  on  the  notes  may  be  sub- 
sequently adjudicated. — Id. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  822-825. 
See,  also,  note,  50  L.  R.  A.  552. 

§  3Z3,  Custody  and  support  of  children 
not  awarded  by  jndsment  or  de- 
cree of  divorce. 

[a]  (Sop.  1877) 

If  the  care  and  custody  of  a  child  of  di- 
vorced parents  has  been  given  to  the  mother 
by  the  decree  of  divorce,  the  father  is  neverthe- 
less liable  for  its  support,  though  there  is  no 
agreement  or  provision  in  the  decree  requiring 
him  to  furnish  such  support. — Conn  y.  Conn,  57 
Ind.  323. 

[b]  (Sop.  1879) 

If  the  care  and  custody  of  a  child  of  di- 
vorced parents  has  been  given  to  the  mother 
by  the  decree  of  divorce,  the  father  is  not  liable 
for  its  support,  in  the  absence  of  an  agreement 
or  provision  in  the  decree  requiring  him  to  fur- 
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nish   such  support.— Husband   v.   Husband,   67 
Ind.  5S3,  33  Am.   Rep.   107. 

tc]     (S«p.  1889) 

A  divorced  wife  cannot  maintain  an  ac- 
tion against  her  former  husband  for  the  past 
support  of  their  child,  bom  after  the  divorce, 
where  it  appears  that  the  custody  and  sup- 
port of  the  child  were  voluntarily  assumed 
by  the  mother,  and  there  was  no  intent  on  the 
part  of  the  father  to  neglect  or  abandon  it — 
Ramsey  v.  Ramsey,  121  Ind.  215,  23  N.  B.  6G, 
(i  L.  R.  A.  682. 

Fob  Cases  fbou  Otheb  States. 
See  17  Cent.  Dig.  Divorce,  |  826. 


$  324.   Effeet  of  awmrd  of  onstody  or  al- 
lowance for  support  of  children, 
on  further  liability  for  snpport. 
[a]     (App.  1909) 
It  is  the  statutory  as  well  as  the  common- 
law  duty  of  a  father,  if  able  to  labor,  to  support 
his  dependent  child,  though  he  has  been  depriv- 
ed of  the  care  and  custody  thereof  under  a  di- 
vorce decree.— Spade  v.  State,  89  N.  B.  604. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Divorce,  |  826. 

§  325.   Foreifl^n  dlTorcea. 

I-OR  Cases  from  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  827-843. 
See,   also,   14  Cyc.   pp.  814-822;    notes,  7 
Am.  Dec.  206,  21  Am.  Dec.  747. 

1 326.  ^^  ConclnsiTeness  in  general. 
[a]     (Svp.  1877) 

Const.  U.  S.  art.  4,  §  1,  requiring  full  faith 
and  credit  to  be  given  in  each  estate  to  the  judi- 
cial proceedings  of  every  other  state,  does  not 
require  credit  to  be  given  to  a  decree  of  divorce 
rendered  by  a  court  having  no  jurisdiction  of 
the  parties  to  such  action.— Hood  v.  State,  56 
Ind.  263,  26  Am.  Rep.  21. 

For  Cases  from  Other  States, 

See   17  Cent.   Dig.   Divorce,   §§  827-830, 
840. 
^  See,  also,  14  Cyc.  p.  814;    notes,  19  L.  R. 

^  A.  515,  2  L.  R.  A.  (N.  S.)  325. 

1327.   Objections  to  jurisdiction.. 

[a]  (Sop.  1877) 
A  statute  of  Utah  territory  authorizes  the 
granting  of  divorce  to  nonresidents  who  merely 
desire  to  become  residents  of  the  territory. 
Held,  that  a  divorce  so  granted  will  be  regard- 
ed in  this  state  as  void. — Hood  y.  State,  56 
Ind.  263,  26  Am.   Rep.  21. 

For  Cases  from  Other  States, 

Ske  17  Cent.  Dig.  Divorce,  §§  831-834. 
See.  also,  14  (\vc.  pp.  816-821. 


§  331.  *—  Alimony    and    disposition    of 
property. 

[a]  (Sap.  1875) 

A  judgment  for  alimony  rendered  in  an- 
other state,  on  notice  by  publication  without 
defendant's  appearance,  is  without  force  in 
this  state,  the  record  not  showing  that  he  was 
a  resident  of  the  state  in  which  the  judgment 
was  rendered.— Middleworth  y.  McDowell,  49 
Ind.  386. 

[b]  (Sop.  i:o6) 

Under  Rev.  St.  18^,  §§  1060,  1061  (Rev. 
St.  1881.  §§  1018,  1049),  declaring  that  the  di- 
vorce of  one  party  shall  fully  dissolve  the  mar- 
riage contract  as  to  both,  and  that  a  divorce 
decreed  in  another  state  by  a  court  having 
jurisdiction  thereof  shall  have  full  effect  in  this 
state,  a  decree  of  divorce  granted  to  a  man  in 
another  state,  on  constructive  notice  to  the 
wife,  and  not  attempting  any  adjudication  of 
the  wife's  property  rights  in  this  state,  will 
have  the  same  effect,  as  to  her  rights  in  his 
property  in  Indiana,  as  if  rendered  there.— 
llilDish  V.  Hattle,  145  Ind.  69,  44  N.  E.  20, 
33  L.  R.  A.  783. 

[c]  (App.  1909) 

As  a  general  rule,  a  judgment  is  final  for 
the  purpose  of  basing  an  action  thereon  when 
it  is  a  definite  and  personal  judgment  for  the 
payment  of  money,  final  in  its  character,  and 
not  merely  interlocutory,  remaining  unsatisfied, 
and  capable  of  immediate  enforcement ;  and 
an  Ohio  judgment  allowing  a  wife  alimony  pay- 
able in  installments,  which  judgment  is  appeal- 
able under  the  express  provisions  of  Rev.  St. 
Ohio  1908,  §  57U6,  and  collectible  by  execution, 
is  not  interlocutory.— Rogers  v.  Rogers,  80  N. 
E.  901. 

Under  Const.  U.  S.  art.  4,  §  1,  providing 
that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  judicial  proceedings  of  every  other 
state,  judgments  of  courts  having  jurisdiction 
of  the  subject-matter  and  of  the  parties  are 
conclusive  on  the  merits  in  all  other  states  so 
long  as  they  are  unreversed  and  unappealed 
from  or  set  aside  by  a  court  having  pOwer  to 
do  so;  and  a  decree  for  divorce  and  alimony 
obtained  in  one  state  by  a  court  having  juris- 
diction of  the  subject-matter  and  parties  is  res 
judicata  in  an  action  on  the  judgment  so  ren- 
dered in  another  state,  whether  upon  a  gross 
sum  or  installments  past  due.— Id. 

Fob  Cases  fbok  Other  States, 

See  17  Cent.  Dig.  Divorce,  §§  841,  842. 
See,  also,  note,  59  L.  R.  A.  178. 

§  332.  -^  Custody  and  support  of  chil- 
dren. 
[a]     (Sop.  1907) 

A  foreign  divorce  decree  settling  the  care 
and  custody  of  children  of  the  parties,  ren- 
dered by  a  court  of  a  sister  state  having  juris- 
diction of  the  subject-matter  and  the  parties 
thereto,  in  the  absence  of  fraud  affecting  the 
jurisdiction,  is  entitled  to  full  faith  and  credit 
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in  the  courta  of  Indiana,  under  the  express  pro- 
visions of  Burns'  Ann.  St.  1901,  i  lOGl.—Hard- 
in  V.  Hardin,  168  Ind.  352,  81  N.  E.  60. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Divorce,  |  843. 

DOCKET  FEES. 

Clerks  of  Coubts,  |  19. 

DiSTBICT  AND  Prosbcutino  Attorxets,  |  5. 

Prosecutions  for  violations  of  municipal  ordi- 
nances.    Municipal  Cobpobations,  §  644. 

Settlement  between  county  and  state.  Coun- 
ties, I  156. 

DOCKETS. 

Civil  causes  for  trial.     Tbial,  §|  0-17. 
On  appeal— 

Appeal  and  Ebbob,  f§  800-811. 
Justices  op  the  Peace,  |  161. 
Criminal  causes  for  trial.     Cbiminal  Law,  | 

632. 
Justices  op  the  Peace,  |  138. 

DOCKS. 

iSTee— 

City  docks,  injuries  from  condition  or  use.  Mu- 
nicipal Cobpobations,  §  849. 
Power  of  municipality   to    make   improve- 
ments. Municipal  Cobpobations,  f  274. 
Use  and  regulation.    Municipal  Cobpoba- 
tions, I  719. 
Nayigablk  Watebs,  I  43w 
Whabves. 

DOCTORS. 

See  Phtsicians  and  Suboeons. 

DOCTRINE. 

Religious  society,  change  of  doctrine  as  affect- 
ing property  and  funds,  see  Religious  So- 
cieties, I  22. 

DOCUMENTS. 

Best  and  secondary  evidence — 
Cbiminal  Law,  H  398-404. 
Evidence,  |§  157-187. 


Evidence— 

Cbuunal  Law,  {{  429-447. 
Evidence,  §i  325-383. 
Record    for   purpose    of    review.     Appeal 
AND  Ebbob,  I  524. 
Incorporation  into  bill  of  exceptions.     Excep- 
tions, Bill  of,  {{  21-23. 
Office,  summary  proceedings  for  recovery.    Of- 
ficers, §  85. 
Production  and   inspection  before  trial.     Dis- 
covert, $§  80-107. 
At  trial— 

Evidence,  f§  366,  368. 
Witnesses,  |  16. 
Testimony  from  memoranda  or  other  writings. 
Witnesses,  {  258. 
Of  stenographer  from  notes.     Witnesses, 
f  259. 
Use  to  refresh  memory.    Witnesses,  fS  253- 
257. 

DOGS. 

ANIMAL6. 

Larceny  of.    Larceny,  §  5. 

Muzzling,  delegation  of  power  of  city  council  to 
require.     Municipal   Corporations,    | 
591. 
Power  of  municipality  to  require.    Munici- 
pal Corporations,  S  604. 

Taxation.     Taxation,  §§  49,  70,  79,  327,  908. 
Apportionment   and   distribution    of   school 
revenues    arising    from.    Schools    and 
School  Districts,  |  110. 

DOING  BUSINESS. 

Foreign  corporation— 
Corporations,  |  642. 
Insurance,  |  16. 


DOMESTIC  ANIMALS. 

See  Animals. 

DOMESTICATION. 

Foreign  corporations,  see  Railroads,  {  33. 
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DOMICILE. 

Scope-Note, 

[INCLUDES  places  of  fixed  habitation  of  individuals;  nature,  acquisition,  and  change 
thereof  in  general. 

[EXCLUDES  domicile  of  corporations  (see  Corporations) ;  what  constitutes  domicile 
for  particular  purposes,  and  application  of  the  law  of  the  domicile  to  particular  subjects 
(see  specific  heads).    For  complete  list  of  matters,  excluded,  see  cross-references,  post] 


Analysis. 

1.  Nature  and  elements. 

4.  Domicile  of  choice  and  change  of  domicile. 

5.  Domicile  by  operation  of  law. 

7.  Evidence. 

8.  Presumptions  and  burden  of  proof. 

9.  Admissibility. 


§10. 


Weight  and  sufficiency. 


Cross-References. 


COBPOBATIONS,    |    52. 

County  commissioners,  eligibility  to  hold  office. 
COUIfTIES,   §  42. 

Decedent,  ground  of  jurisdiction  of  administra- 
tion of  estate.     Executobs  and  Adminis- 

TBATOHS,    I   10. 

Executor,  removal  from  state  as  ground  for 
removal.  Executobs  and  Administbators, 
135. 

Ebsemptions,  right  to.     Exekptions,  i§  26-29. 

Fraudulent  grantor,  right  of  creditor  to  have 
conveyance  set  aside  before  judgment  on 
claim.     Fbaudulent  Conveyances,  §  241. 

Law  of,  as  controlling  course  of  descent.  De- 
scent and  Distbibution,  I  5. 


License  to  practice  medicine  in  county  of.  Put- 

SICIANS  AND  SUBGEONS,  {  5. 

Officers,  eligibility  to  office.    Officers,  S  22. 
Parties  as  determining  jurisdiction — 
Bastabds,  §  35. 
CouBTB,  i§  12,  306-314. 
DivoBCE,  {{  62,  63. 
Justices  of  the  Peace,  §  40. 
Removal  of  Causes,  §§  27-61. 
Determining  venue.     Venue,  §§  20-32* 
Person  for  purpose  of  taxation.    Taxation,  | 

254. 
Right  to  sue  for  causing  death.    Death,  §  31. 
Sureties  on  county  contractors'  bonds,  qualifica- 

tions.    Counties,  §  123. 
Voters,  qualifications.     Ejections,  §S  71-70. 


I   1.    Nati&re  and  eleaiemts. 

[a]    (S«p.l876) 
A  person  cannot  have  more  than  one  dom- 
icile at  a  time.— Culbertson  v.  Board  of  Com'rs 
of  Floyd  County,  52  Ind.  361. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dio.  Domicile,  |  1. 
See,  also,  14  Cyc.  pp.  833,  834,  837. 

S  4.    Doaticile  of  olioioe,  and  okance  of 
doatieile. 

Change  as   affecting  right  to  exemptions,   see 
Exemptions,  if  27,  29. 

[a]  (8np.l850) 
One  whose  boyhood  was  spent  in  B.  went 
when  a  young  man  to  C.  to  learn  a  trade.  Aft- 
erwards he  went  to  N.,  where  he  engaged  in 
business  with  a  brother  and  remained  several 
yean.    He  then  returned  to  B.,  and  stated  he 


designed  to  make  it  his  permanent  abode,  owned 
real  estate  there,  purchased  and  collected  ma- 
terials for  building,  voted  at  elections,  and  in- 
terested himself  in  politics  and  the  affairs  of 
the  town  as  a  citizen.  He  was  never  married. 
He  became  insane,  and  was  sent  to  a  hospital 
in  C,  where  he  died.  Held,  that  his  domicile 
was  at  B.— McClerry  v.  Matson,  2  Ind.  79. 

[b]  (Sup.  1866) 

It  requires  an  intention  in  order  to  change 
the  domicile,  and  therefore  if  a  person  leave  his 
place  of  residence  temporarily,  on  business  or 
otherwise,  but  with  the  intention  of  returning, 
he  does  not  thereby  lose  his  domicile. — Yonkey 
v.  State  ex  rel.  Comelison,  27  Ind.  ^6. 

[c]  (Sup.  1869) 

A  minor  apprentice,  a  resident  of  Indiana, 
left  to  go  to  another  county,  but,  meeting  one 
going  to  Iowa,  engaged  himself  to  go  with  him 
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in  consideration  of  having  his  expenses  paid. 
He  wrote  'his  master,  saying  he  was  going  to 
see  the  country,  and  intended  to  return  as  soon 
as  he  accomplished  that  purpose.  He  remained 
in  Iowa  about  three  years,  working  in  dififerent 
places,  and  then  returned  to  Indiana,  to  the 
residence  of  his  master,  to  whom  he  had  writ- 
ten, soon  after  coming  of  age,  that  he  would  re- 
turn when  he  could  get  money  to  pay  his  ex- 
penses. After  his  return  he  stated  that  he  did 
not  expect  to  remain.  Held,  that  he  had  not 
lost  his  residence  in  Indiana. — Maddox  v.  State, 
:{2  Ind.  111. 

[d]  (Sap.  1876) 

A  domicile,  once  existing,  continues  until 
another  is  acquired.— Culbertson  v.  Board  of 
C'om'rs  of  Floyd  County,  52  Ind.  361. 

[e]  (Sap.  18S3) 

A  residence  is  not  lost  by  a  mere  intention 
of  changing  ultimately  or  at  some  future  time. 
— Astley  V.  Capron,  89  Ind.  1G7. 

[fj      (App.1897) 

A  man  can  have  but  one  place  of  residence, 
-and,  to  lose  his  residence  in  one  place  he  must 
acquire  residence  in  another  place.  Personal 
presence  alone  at  another  place  does  not  deter- 
mine the  matter.  He  must  remove  without  the 
Intention  of  returning  to  his  home  as  such.  He 
must  remove  to  another  place  with  the  intent 
to  make  it  his  home. — Green  v.  Simon,  46  N. 
E.  GJ)3,  17  Ind.  App.  360. 

[g]     (App.  1897) 

A  man  may  acquire  a  domicile  if  he  be  per- 
sonally present  in  a  place  and  elect  that  as  his 
home,  even  if  he  never  design  to  remain  there 
always,  but  design  at  the  end  of  some  short 
time  to  remove  and  acquire  another.— Britten- 
ham  v.  Robinson,  48  N.  E.  616,  18  Ind.  App. 
502. 

[h]     (App.  1907) 

A  domicile,  once  established,  continues  un- 
til both  residence  in  a  new  locality  and  intent 
to  make  it  a  home  concur. — SchmoU  v.  Schenck, 
40  Ind.  App.  581,  82  N.  E.  805. 

[i]  (Sap.  1908) 
While  residence  is  largely  a  matter  of  in- 
tention, mere  intention  to  change  from  one  place 
to  another,  and  making  a  trip  of  investigation, 
is  not  enough ;  but  one  must  determine  on 
some  definite  place  to  which  to  remove,  and  take 
some  affirmative  step  toward  transferring  his 
personal  effects,  or  toward  settling  himself  in 
the  new  place.— State  ex  rel.  White  v.  Scott, 
171  Ind.  349,  86  N.  E.  409. 

[J]      (App.  1908) 
There  can  be  no  change  of  residence  with- 
out the  conjunction  of  intention  to  change  and 
actual    removal. — Brookover    v.    Kase,   41    Ind. 
App.  102,  8:^  N.  E.  524. 


Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Domicile,  §§  5-23;   27 

Cent.  Dig.  Ins.  Per.  §  76. 
See.   also,    14   Cyc.   pp.  837-843.   851-856; 

note,  10  C.  C.  A.  251 ;   note,  32  Am.  Dec. 

427. 

§  5.    Domicile  by  operation  of  law. 

[a]  The  domicile  of  a  minor  is  determined  by 
the  domicile  of  his  parents.— (Sup.  1847)  Hie- 
stand  V.  Kuns,  8  Blackf.  345,  46  Am.  Dec  481 : 
(1850)  Warren  v.  Hofer,  13  Ind.  167. 

[b]  (Sup.  1847) 

A.,  a  female  about  9  years  of  age,  who  was 
domiciled  in  Ohio,  and  whose  parents  were  dead, 
was,  against  the  will  of  her  guardian  there, 
brought  into  Indiana  by  B.,  who  procured  him- 
self here  to  be  appointed  her  guardian;  the 
age  of  majority  of  a  female  being  18  in  Ohio 
and  21  in  Indiana.  A.  continued  in  Indiana 
until  she  was  18,  and  then  made  choice  of  it  as 
her  permanent  home.  Held,  that  A.'s  domicile 
was  thus  changed  from  Ohio  to  Indiana,  and 
that  her  age  of  majority  then  depended  on  the 
law  of  Indiana.— Iliestand  v.  Kuns,  6  Blackf. 
345,  46  Am.  Dec.  481. 

[c]  (Sop.  1859) 

The  domicile  of  an  infant  orphan  is  the 
same  as  that  of  his  deceased  parents,  and  he 
cannot,  of  his  own  volition,  change  that  dom- 
icile.—Warren  V.  Hofer,  13  Ind.  167. 

[dj     (Snp.  18G2) 

The  domicile  of  a  minor  not  emancipated 
is  determined  by  the  domicile  of  his  parents. — 
Wheeler  v.  Burrow,  18  Ind.  14. 

[el  The  domicile  of  the  husband  is  the  dom- 
icile of .  the  wife.— (Sup.  1864)  ^fcColIem  v. 
White,  23  Ind.  43;  (1865)  .Tenness  v.  Jenness, 
24  Ind.  355,  87  Am.  Dec.  335;  (1893)  Parrett 
v.  Palmer,  8  Ind.  App.  356,  35  N.  E.  713,  52 
Am.  St.  Rep.  479. 

[f]  (Sail.  1S64) 

The  domicile  of  the  father  is  the  domicile  of 
his  minor  child.— McColIem  v.  White,  23  Ind. 
43. 

[g]  (Sop.  1869) 

The  residence  of  the  master  is  the  residence 
of  his  apprentice,  and  such  apprentice  cannot, 
while  a  minor,  change  that  residence  by  leaving 
his  master  and  going  to  another  state.— Mad- 
dox V.  State,  32  Ind.  111. 

[h]     (App.  1908) 

A  guardian  may  control  the  legal  residence 
of  his  ward.— Brookover  v.  Kase,  41  Ind.  App. 
102,  83  N.  E.  524. 

The  residence  of  the  parents,  or  surviving 
parent,  is  the  residence  of  the  infant. — Id. 


Ihit  Digest  it  compiled  on  tHe  Key-Number  System. 


For  ezplanationpiee  BMLtf  iii« 

Digitized  by  VjOOQlC 


55 


[4  Ind.  Dig.-Page  59] 


DOMICILE— DORMANT  PARTNERS. 


D]      (App.  1908) 

The  domicile  of  the  husband  is  the  domicile 
of  the  wife  until  after  separation.— Petty  v. 
Petty,  42  Ind.  App.  443,  85  N.  E.  995. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Domicile,  S§  24-35;  27 

Cent.  Dig.  Ins.  Per.  $  76. 
See,  also,  14  Cyc.  pp.  838,  843-850;    note, 

84  Am.  St.  Rep.  27. 

I  7.    Eridenoe. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Domicile,  {f  3e-39. 
See,  also,  14  Cyc.  pp.  850-864. 


i   8. 


of 


-  Presnmptions   and   burden 
proof. 

[a]  (8«p.  1866) 

As  a  general  rule,  wiiere  a  man  is  the  head 
of  a  family  and  is  a  housekeeper,  the  domicile 
of  the  family  is  presumed  to  be  his  legal  place 
of  residence.- Yonkey  t.  State  ex  rel.  Cornel- 
ian, 27  Ind.  236. 

[b]  (S«p.  1883) 

A  residence,  shown  to  have  existed  in  the 
state  for  a  number  of  years,  will  be  presumed 
to  continue,  in  the  absence  of  any  contrary 
showing.— Astley  v.  Capron,  89  Ind.  167. 

[c]  (App.  1906) 

In  the  absence  of  a  showing  to  the  con- 
trary, the  domicile  of  the  wife  is  that  of  the 
hrsband,  and  the  law  presumes  that  they  are 
living  together  and  cohabiting.— Smith  v.  Smith, 
74  N.  E.  1008,  35  Ind.  App.  610. 

[d]  (Sup.  1906) 

The  presumptions  that  a  man  is  domiciled 
where  he  is  found  unless  he  is  shown  to  be  there 
for  a  temporary  purpose,  and  that  on  the  re- 
turn of  an  alien  to  his  domicile  of  origin,  his 
original  domicile  reverts,  and  that  in  doubtful 
cases  tbe  original  domicile  is  considered  the  true 
one,  are  not  presumptions  of  law,  but  presump- 
tions of  fact  only.— Donaldson  v.  State  ex  rel. 
Taylor,  78  N.  E.  182,  167  Ind.  553. 

Where,  in  an  action  to  recover  as  escheat- 
ed property  land  of  which  an  alien  died  seised, 
the  court  found  that  the  alien,  a  native  of  Scot- 
land, emigrated  to  the  United  States  in  18(51 
and  became  and  remained  a  bona  fide  resident 
thereof  until  1896,  when  he  returned  to  Scot- 
land, where  he  remained  until  his  death  two 
years  later,  and  that  it  was  not  known  whether 
be  intended  to  return  to  the  United  States  on 
his  returning  to  Gotland,  the  court  could  not 
presume  as  a  fact  that  he  was  a  resident  of 
Scotland  at  the  time  of  his  death,  so  as  to  de- 
prive his  alien  heirs  from  claiming  interest  in 
the  land.— Id. 

[e]  (Sop.  1908) 

A  residence  once  shown  is  presumed  to  con- 
tinue at  the  same  place  till  it  is  clearly  shown 
to  have  changed. — State  ex  rel.  White  v.  Scott, 
171  Ind.  349.  86  N.  B.  409. 


Fob  Cases  from  Otheb  States. 

See  17  Cent.  Dig.  Domicile,  $$  36;  37. 
See,  also,  14  Cyc.  pp.  85^862. 

i   9.    Admiaslbility. 

Res  gestsB,  see  Evidence,  §  121. 

[a]     (App.  1S97) 

A  person's  declarations  as  to  his  residence 
are  admissible  to  show  his  intention.—Britten- 
ham  V.  Robinson,  48  N.  E.  616,  18  Ind.  App. 
502. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Domicile,  §  38. 
See,  also,  14  Cyc.  pp.  856-858. 

§  10.  WeigHt  and  sufflcieney* 

[a]     (App.  1907) 

Intent  to  acquire  a  domicile  may  be  deter- 
mined by  general  acts  and  conduct  ana  expres- 
sions of  intention,  but  such  expressions  alone- 
will  not  control  where  inconsistent  with  the  acts 
and  conduct  of  the  person  making  them.— 
Schmoll  V.  Schenck,  40  Ind.  App.  581,  82  N.  E. 
805. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Domicile,  i  39. 
See,  also,  14  Cyc.  pp.  862-864. 

DOMINANT  ESTATES. 

See  Easements. 

DONATIONS. 

See^ 

Gifts. 

I^and  for  seat  of  justice.    Counties,  §§  32,  33. 

Limitation  on  power  of  municipality   to  make 

to  individuals.     Municipal  Cobporations, 

§871. 
Testamentary  words  of  limitation  of.     Wills, 

S495. 

To  particular  classes   of  persons  or  cor- 
porations. 

See — 

Colleges  and  Universities,  §§  4,  G. 
Railroads — 

Counties,  §  154. 

Railroads,  §§  34-43. 


DOORS. 

Obstruction  of  view  of  liquor  bar,  see  Intoxi- 
cating LiQUOBS,  §  115. 


DORMANT  JUDGMENTS. 

See- 
Execution  on.     Execution,  §  7. 
Justices  of  the  Peace,  S  133. 

DORMANT  PARTNERS. 

See  Pabtnership,  §  162. 
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DOUBLE  APPEAL 

See  Appeal  and  Erbob,  i  15. 

DOUBLE  PLEADING. 

See-- 

Equity,  |  145. 

Indictment  and  Infobmation,  I  125. 

Pleading,  ||  04,  99. 


DOUBLE  TAXATION. 

See-^ 

Licenses,  §  7. 
Taxation,  §  47. 

DOUBTFUL  TITLE. 

Duty  of  vendee   to  accept,  see  Vendor  and 
PUBCHASEB,   i  128. 


DOWER. 

Scope-Note. 

[INCLUDES  nature  and  Incidents  of  the  interest  in  the  real  property  of  a  deceased 
husband  to  which  his  widow  is  entitled  for  her  life  or  absolutely,  at  common  law  or  by 
statute;  abolition  of  dower  and  Its  effect;  rights,  powers,  and  liabilities  of  married  wo- 
men and  widows  in  respect  of  their  dower;  releasing,  barring,  or  defeating  rights  of 
dower;   and  remedies  relating  thereto. 

[EXCLUDES  rights  of  widow  in  respect  of  community  property  (see  Husband  and 
Wif€)y  or  of  homestead  (see  Homestead) ;  rights  of  quarantine  and  under  statutory  provi- 
sions for  allowances  out  of  the  husband's  estate  (see  Executors  and  Administrators) ;  rights 
of  Inheritance  from  husband,  or  In  distribution  of  husband's  personal  estate  (see  Descent 
and  Distribution) ;  and  rights  under  will  of  husband,  and  election  bet^veen  dower  and  tes- 
tamentary provisions  (see  Wills),  For  complete  list  of  matters  excluded,  see  cross-refer* 
ences,  post.] 

'Analysis. 
I.  Nature  and  Requisites. 

§    1.  Nature  and  existence  of  estate. 

§    2.  What  law  governs. 

§    3.  Statutory  modification  or  abolition. 

§    4.  Nature  of  statutory  estate  instead  of  dower. 

§    5.  Requisites. 

§    7.  Title  or  seisin  of  husband. 

§    8.  Instantaneous  or  transitory  seisin. 

§    9.  Death  of  husband. 

§  10.  Property  subject  to  dower. 

§  11.  Estates  and  interests  subject  to  dower. 

§  12.  In  general. 

§  14.  Equitable  estates  in  general. 

§  15.  Mortgaged  property. 

§  16,  Joint  tenancy  and  tenancy  in  common. 

§  17.  Partnership  property. 

§  20.  Conveyances  before  marriage  in  fraud  of  wife. 
§  22.  Extent  of  right. 
§23.  Priorities. 

§  24.  In  general. 

§  25.  Liens  existing  before  marriage. 

§  26.  Property  acquired  subject  to  incumbrances. 

§  27.  Liens  created  after  marriage. 

§  28.  Rights  of  creditors  of  husband. 

II.  Inchoate  Interest. 

(A)  Rights  and  Remedies  of  Wife. 

§  29.  Nature  of  inchoate  interest. 
§  30.  Modification  by  statute. 
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II.  Inchoate  Interest — Continued. 

(A)  Rights  and  Remedies  of  Wife — Continued. 

§  31.  Accrual  of  right. 

§  32.  Value  of  right. 

§  33.  Assignability  of  inchoate  interest. 

§  34.  Sales  and  conveyances  subject  to  dower. 

§  35.  Remedies  for  protection  of  interest  of  wife. 

§  36.  Right  vesting  during  life  of  husband. 

(B)  Bar,  Release,  or  Forfeiture. 

§  37.  Statutory  provisions. 
§  38.  Power  of  husband  in  general. 
§  39.  Power  of  wife  in  general. 
§  40.  Jointures. 

§  41.  Antenuptial  settlements  and  agreements. 
§  42.  Postnuptial  settlements  and  agreements. 
§  44.  Conveyance  by  husband  after  marriage. 
§  45.  Assignment  by  husband  for  benefit  of  creditors  or  in  insol- 
vency. 
§  46.  Judicial  sale  of  property. 

§  47.  Dedication  or  appropriation  of  property  to  public  use. 
§  49.  Conveyance  or  release  by  wife. 
§50.  Estoppel. 

§  51.  Elopement,  adultery,  or  other  misconduct  of  wife. 
§  52.  Divorce. 
§  53.  Restoration  of  right. 

III.  Rights  and  Remedies  of  Widow. 

§  54.  Dower  consummate  before  assignment. 

§  55.  Nature  of  interest. 

§  5Q,  Rights  of  widow  in  general. 

§  57.  Assignability  of  interest,  and  conveyance  or  release. 

§  58.  Election  between  jointure  or  settlement  and  dower. 

§  62,  Estoppel  or  waiver. 

§  67.  Demand  for  assignment. 

§  68.  Assignment  by  act  or  agreement  of  parties. 

§  69.  Assignment  by  probate  court  incident  to  administration. 

§  70.  Actions  for  dower. 

§  71.  Nature  and  form  of  remedy. 

§  72.  Right  of  action  and  defenses. 

§  75.  Limitations  and  laches. 

§  76.  Parties. 

§  78.  Pleading. 

§  79.  Evidence. 

§  80.  Trial  or  hearing. 

§  81.  Judgment  or  decree  for  dower. 

§  82.  Appointment  and  proceedings  of  commissioners  or  referees 

to  make  assignment. 
§  83.  Valuation  and  selection  of  property  for  assignment 

§  84.  In  general. 

§  85.  Time  of  valuation. 

§  86.  Appreciation  or  depreciation. 

§  87.  Improvements. 

§  89.  Actual  admeasurement  or  allotment. 

§  91.  Distinct  parcels. 

§  93.  Division  of  rents  and  profits. 

§  97.  Return  or  report  as  to  admeasurement  or  assignment. 

§  112.  Conclusiveness  and  effect  of  assignment. 

§  114.  Rights  and  liabilities  of  tenant  in  dower. 

§  116.  Liens  and  enforcement  thereof. 
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§   1 


Cross-References. 


See— 

Abatement  of  price  of  land  sold  for  refusal  of 

wife  to  relinquish.     Yen  dob  and  Purchas- 

EB,  §  175. 
Allowance    to   surviving   wife   from   estate    of 

husband.     E}XECUT0B8  AND  Administbatobs, 

§§  173-194. 

CUBTESY. 

Election  between  dower  and  devise  or  bequest. 

Wills.   §  803. 
And   right  of  inheritance.     Descent  and 

DISTBIBUTION,  §§  64,  65. 
Existence  of  right  of,  as  affecting  validity  of 

will.     Wills,  §  6. 
In  property  sold  as  defect  in  title  of  vendor 

defeating  contract  of  sale.     Vendob  and 

PUBCHASEB,  §  134. 
In   property  sold  as  defense  to  action  for 

price.    Vendor  and  Pubciiaseb,  g  308. 


Extinguishment  of  right  of,  by  purchaser  of 
property  sold  as  set-off  in  action  for  price. 
Vendob  and  Pubciiaseb,  $  310. 

Impairing  obligation  of  contracts.  Constitu- 
tional Law,  S  1.j6. 

Inheritance  of  surviving  wife.  Descent  and 
DISTBIBUTION,     §§    52-65. 

Judgment  lien  on  land,  as  affecting  widow's  in- 
terest.    Judgment,  §§  772,  776. 

Possession  by  husband  of  dower  estate  of  wife 
acquired  by  previous  marriage.  Husband 
AND  Wife,  §  9. 

Priority  of  mechanic's  lien  over  claim  for.  Me- 
chanics' Liens,  §  198. 

Quarantine.  Executobs  and  Administba- 
TOBS,   $  175. 

Release  of  consideration  for  contract  to  con- 
vey.   Vendob  and  Pubchaseb,  |  13. 

Transfer  of,  as  consideration  of  deed.  Deeds, 
§  17. 

Vested  rights  in.    Constitutional  Law,  §  05. 


I.   NATURE  AND   REQUISITES. 

§  1.    Nature  and  ezistenoe  of  ostate. 
[a]      (Sap.  1865) 

Dower,  by  Rev.  St.  1838,  p.  238,  was  sub- 
stantially as  at  common  law.— Whitsell  v.  Mills, 
6  Ind.  229. 

[b]  Wiiere  a  husband  dies,  leaving  a  second 
wife  by  whom  he  has  no  children,  and  several 
children  by  a  former  wife,  surviving  him,  the 
second  wife  is  entitled  to  one-third  of  the  de- 
ceased husband's  estate  for  life  only,  as  against 
his  children  by  a  former  wife,  under  1  Rev.  St. 
p.  251,  §  24,  providing  that  if  a  man  marry  a 
second  or  other  subsequent  wife,  and  has  by  her 
no  children,  but  has  children  by  a  previous  wife, 
the  land  left  by  him  at  his  death  shall  go  to  his 
children,  subject  to  the  life  estate  in  one-third 
of  it  of  such  second  or  subsequent  wife. — (Sup. 
1858)  Martindale  v.  Martindale,  10  Ind.  566; 
(1858)  Ogle  V.  Stoops,  11  Ind.  380;  (1865) 
Rockhill  V.  Nelson,  24  Ind.  422. 

[c]  Under  the  statute  of  descents  the  widow 
takes  her  interest  in  the  lands  of  her  deceased 
husband,  as  heir,  and  by  descent  from  her  hus- 
band, and  not  as  dowress.— (Sup.  1863)  State 
ex  rel.  I^ckhart  v.  Mason,  21  Ind.  171 ;  (1870) 
Fletcher  v.  Holmes,  32  Ind.  497. 

[d]      (Sap.  1865) 

Under  section  17  of  the  statute  of  descents, 
providing  that  if  a  husband  die  testate  or  intes- 
tate, leaving  a  widow,  one-third  of  his  real  es- 
tate shall  descend  to  her  in  fee  simple,  free 
from  all  demands  of  creditors,  and  section  27, 
providing  that  a  surviving  wife  is  entitled  to 
one-third  of  all  the  real  estate  of  which  her 
husband  shall  have  been  seised  in  fee  simple  at 
any  time  during  the  marriage,  any  conveyance 
to  which  she  may  not  have  joined  in  due  form 


of  law,  the  wife  takes  a  fee-simple  interest  in 
the  land  of  her  deceased  husband. — Barnes  v. 
Allen,  25  Ind.  222. 

[e]      (Sop.  1869) 

The  common-law  right  of  dower  no  longer 
exists  in  Indiana.  The  rights  of  a  surviving 
wife  in  the  real  estate  of  her  husband  are  those 
created  by  statute  alone,  and  the  question  upon 
them  must  be  determined  solely  by  reference 
to  the  provisions  of  the  statute.— Gaylord  v. 
Dodge,  31  Ind.  41. 

[f]  (Sap.  1870) 

Under  the  provision  of  the  statute  of  de- 
scents (1  Gav.  &  H.  St.  p.  296),  that  "if  a  hus- 
band or  wife  die,  intestate,  leaving  no  child, 
and  no  father  or  mother,  the  whole  of  his  or 
her  property,  real  and  personal,  shall  go  to  the 
survivor,"  where  in  such  case  the  wife  is  the 
survivor,  she  is  entitled  to  the  entire  interest  of 
the  husband  in  the  land.— Sullivan  v.  McGowen, 
33  Ind.  139. 

[g]  (Sap.  1884) 

A  widow  is  entitled  to  a  third  of  her  bus- 
band*s  realty,  free  from  all  demands  of  cred- 
itors.—Matthews  V.  Pate,  93  Ind.  443. 

[h]     (Sap.  1898) 

Marriage  is  a  valuable  consideration,  and 
the  wife  is  regarded  as  a  purchaser  for  a  valu- 
able consideration  of  all  property  which  accrut*s 
to  her  by  virtue  of  her  marital  rights  or  by 
virtue  of  any  valid  antenuptial  contract.— Book- 
out  V.  Bookout,  49  N.  E.  824,  150  Ind.  63,  iU'> 
Am.  St.  Rep.  350. 

For  Cases  fbom  Otheb  States. 

Ske  17  Cent.  Dig.  Dower,  §§  1,  2,  8;   48 

Cent.  Dig.  Ven.  &  Pur.  §  254. 
See,  also,  14  Cyc.  pp.  880  887. 
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§  2.    WHAt  law  soTems. 

[t]    (Svp.  1881) 
A  law  in  force  at  the  death  of  her  husband 
is  the  measure  of  the  widow's  rights.— Derry  v. 
Derry,  74  Ind.  560. 

Fob  Cases  fbom  Other  States. 

See  17  Cent.  Dig.  Dower,  fi  4,  5. 
See,  also,  14  Cyc.  pp.  887,  888;    note,  2  L. 
R.  A.  (N.  S.)  459. 

§  3.    Statutory  modiileatlon  or  abolition. 

Modification   of   inchoate   interest,  see   post,    i 

10. 
Right  to  redeem  from  mortgage  sale,  see  Mobt- 

gages,  S  51)4. 
Violation  of  vested  rights,  see  Constitutional 

Law,  §  95. 

[t]  (Sup.  1865) 
Under  Act  May  14, 1852  (1  Rev.  St.  p.  248, 
c.  27),  providing  that  if  a  husband  die,  leav- 
ing a  widow,  a  third  of  his  realty  shall  descend 
to  her  in  fee  simple,  the  widow  of  a  husband 
who  died  in  December,  1852,  is  entitled  only  to 
dower  in  his  lands,  since  the  act  did  not  take 
effect  until  May  0,  1853.— Hendrickson  v.  Hen- 
dricksoD,  7  Ind.  13. 

[b]  (Sap.  1857) 

1  Rev.  St.  p.  250,  {§  IG,  17,  abolishing  ten- 
ancies by  curtesy  and  in  dower,  and  providing^ 
that  the  widow  shall  receive  one-third  of  the 
hosband's  real  estate  in  fee  simple,  free  from  all 
demands  of  creditors,  in  lieu  of  dower,  operated 
on  marriages  existing  at  the  time  of  the  passage 
of  the  act,  where  the  death  of  the  husband  oc- 
carred  after  such  passage.— Noel  ▼.  E}wing,  9 
Ind.  37. 

1  Rev.  St.  p.  250,  S§  16,  17,  abolishing  ten- 
ancies by  curtesy  and  in  dower,  and  providing 
that  if  the  husband  die  testate  or  intestate,  leav- 
ing a  widow,  one-third  of  his  real  estate  shall 
descend  to  her  in  fee  simple,  free  of  all  de- 
mands of  creditors,  are  not  retrospective,  but 
Fimply  determine  the  legal  effect  of  death  as  a 
future  event  on. the  rights  of  the  survivor.— Id. 

The  Legislature  is  competent  to  increase  or 
diminish  dower,  or  to  substitute  a  larger  estate 
for  it,  or  even  to  abolish  dower  inchoate  alto- 
gether.—Id. 

[c]  (Sap.  1859) 

So  far  as  the  statute  of  1853,  abolishing 
dower  and  substituting  a  fee  simple,  provides 
that  one- third  in  fee  of  the  land  conveyed  prior 
to  its  passage  and  vested  in  the  purchaser  shall 
be  vested  out  of  him,  and  vested  in  the  widow 
of  the  deceased  grantor,  It  is  unconstitutional 
and  void,— Strong  v.  dem,  12  Ind.  37,  74  Am. 
Dec.  200. 

[d]  (Sap.  1872) 

Code  1852,  abolishing  dower.  Is  within  the 
power  of  the  Legislature,  where  the   right  to 


dower  has  not  become  consummate  by  the  hus- 
band's death.— May  v.  Fletcher,  40  Ind.  575. 

[e]       (Sap.  1874) 

Under  Rev.  St.  1852,  abolishing  dower,  and 
giving  a  widow  one-third  in  fee  of  land  of  which 
her  husband  was  seised  during  coverture,  and  to 
the  alienation  of  wliich  she  had  not  consented,  a 
widow  whose  husband  died  subsequent  to  the 
passage  of  the  act  of  1852  has  no  interest  in 
land  of  which  her  husband  was  disseised,  where 
the  statute  of  limitations  had  run  in  favor  of 
the  disseisor  before  the  passage  of  the  act  of 
1852.— Bowen  v.  Preston,  48  Ind.  367. 

[f]     (Sap.  187C) 

A  husband  conveyed  land  which  he  owned 
in  fee  simple,  his  wife  not  joining  in  the  convey- 
ance, before  the  taking  effect  of  the  statute  of 
1852,  which  abolished  dower  and  gave  a  surviv- 
ing wife  an  interest  in  fee  in  real  estate  so  own- 
ed and  conveyed ;  and  the  husband  died  after 
the  taking  effect  of  said  statute,  leaving  his  said 
wife  surviving  him.  Held,  that  she  was  not  en- 
titled to  any  interest  in  the  land. — Colman  v.. 
De  Wolf,  53  Ind.  428. 

[gl     (Sap.  1890) 

While  one  having  an  equitable  title  ta 
land  by  virtue  of  a  contract  to  convey  was  in 
possession,  and  entitled  to  enforce  a  conveyance 
of  the  legal  title,  the  statute  abolishing  dower 
(1  Rev.  St.  1852,  p.  248),  and  giving  to  married 
women,  instead,  an  inchoate  estate  in  fee  simple 
in  one-third  of  the  husband's  real  estate,  took 
effect.  Held  that,  though  the  vender's  wife  lost 
her  dower  by  the  repeal  of  the  old  law,  the  ven- 
dee's vested  interest  was  not  charged  with  the 
inchoate  fee-simple  estate  substituted  therefor. — 
Joseph  V.  Fisher,  122  Ind.  390,  23  N.  E.  850. 

[h]    (Sap.  1895) 

Rev.  St  1894,  $  2052  (Rev.  St.  1881,  5 
2491),  providing  that  the  surviving  wife  shall, 
upon  the  husband's  death,  be  entitled  to  one- 
third  of  all  the  real  estate  of  which  he  may  have 
been  seised  at  any  time  during  the  marriage,, 
is  not  affected  by  Rev.  St  1894.  §  2(>44  (Rev. 
St  1881,  §  2487),  as  amended  by  Acts  1889. 
p.  430,  which  provides  that  if  a  man  marry  a 
second  wife,  and  by  her  has  no  children,  but  has 
living  children  by  a  former  wife,  such  second 
wife  shall  have  only  a  life  estate  in  his  lands^ 
after  his  death,  and  the  fee  shall  vest  in  said 
children.— Graves  v.  Fligor,  140  Ind.  25,  38  N- 
E.  853. 

[i]  (App.1909) 
Bums'  Ann.  St.  1908,  $  3029,  provides  that 
a  surviving  wife  is  entitled,  with  certain  excep- 
tions, to  one-third  of  all  the  real  estate  of  which 
her  'husband  may  have  been  seised  in  fee  during 
marriage,  and  in  the  conveyance  of  which  she 
may  not  have  joined,  and  also  to  all  lands  in 
which  her  husband  had  an  equitable  interest  at 
the  time  of  his  death.  Held,  that  a  widow  does 
not  take  as  heir  of  her  husband,  but  by  virtue 
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of  her  marital  rights.— -Keener  y.  Grubb,  80  N. 
E.  896. 

Fob  Gases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §{  6,  7,  d3. 
See,  also,  14  Cyc.  pp.  883,  884;    note,  19 
L.  R.  A.  256;  note,  84  Am.  St.  Rep.  446. 

I  4.    Nature  of  statutory  estate  Instead 
of  dower* 

[a]  (Sap.  1854) 

Rev.  St.  1843,  p.  428,  §  80,  declares  that  a 
widow  shall  be  endowed  of  all  lands  the  legal  ti- 
tle to  which  was  in  her  husband  or  in  any  per- 
son to  or  for  his  use  and  benefit  during  cover- 
ture, and  of  any  lands  in  which  her  husband 
had  an  equitable  interest  at  the  time  of  his 
death,  unless  her  right  to  dower  has  been  legal- 
ly barred ;  and  section  84  provides  that  a  wid- 
ow shall  not  be  endowed  of  any  estate  or  inter- 
est which  the  husband  may  have  in  trust  es- 
tate, unless  the  husband  shall  have  a  beneficial 
interest  therein,  in  which  case  she  shall  be  en- 
dowed in  proportion  to  the  interest  which 
might  go  to  his  heirs.  Held  that,  while  such 
sections  enlarge  the  estate  in  which  a  widow 
was  endowed  at  common  law,  they  were  other- 
wise merely  declaratory,  and  not  in  conflict  with 
the  common  law.— Matlock  v.  Matlock,  5  Ind. 
403. 

[b]  (Sap.  1357) 

Act  May  14,  1852,  |  16,  providing  that  ten- 
ancy by  curtesy  and  in  dower  are  hereby  abol- 
ished, leaves  dower  consummate  untouched,  and 
substitutes  a  third  in  fee  for  dower  inchoate, 
when  consistent  with  the  rights  of  third  parties. 
—Noel  V.  Ewing,  9  Ind.  37. 

[c]  (Sap.  1859) 

Statute  of  1853,  abolishing  dower  and  sub- 
stituting fee  simple  to  one- third  of  the  land, 
takes  away  the  inchoate  right  of  dower  exist- 
ing at  the  time.— Strong  v.  Clem,  12  Ind.  37,  74 
Am.  Dec.  200. 

[d]  (Sap.  1874) 

The  widow  of  a  husband  dying  seised  of 
real  estate  takes  it  as  his  heir,  but,  under  sec- 
tion 27  of  the  statute  of  descents,  she  takes  by 
virtue  of  her  marital  rights  where  the  husband, 
although  seised  in  fee  during  the  marriage,  died 
disseised,  and  she  did  not  join  in  a  conveyance 
of  such  real  estate.— Bowen  t.  Preston,  48  Ind. 
^67. 

[e]  (Sap.  1886) 

The  interest  ot  the  wife  in  lands  of  her 
husband  is  not  an  incumbrance  thereof,  but  an 
estate  in  the  land  itself.— Bever  v.  North,  8  N. 
E.  576,  107  Ind.  544. 

[f]  (Sap.  1893) 
Rev.  St.  1881,  §  2487,  provided  that  if  a 
man  marriefl  a  second  or  other  subsequent  wife, 
and  had  by  her  no  children,  but  had  children 
alive  by  a  previous  wife,  the  land  which  at  his 
death  descended  to  such  wife  should  at  her 
death  descend  to  his  children.    Said  section,  as 


amended  by  Act  March  11,  1889,  provides  that 
in  such  case  the  interest  of  such  wife  in  the 
lands  of  decedent  shall  be  only  a  life  estate, 
and  the  fee  shall  at  the  husband's  death  vest 
in  such  children,  subject  only  to  said  life  estate. 
Section  2483  provides  that  one-third  of  a  hus- 
band's realty  shall  descend  to  his  widow  in  fee 
simple.  Held,  that  the  amendment  to  section 
2487  does  not  override  section  2483,  so  as  to 
give  the  widow  an  estate  in  the  whole  of  the 
realty,  but  she  still  takes  only  a  third.— Pear- 
son V.  Pearson,  135  Ind.  377,  35  N.  E.  288. 

[g]     (Sap.  1898) 

Under  Burns*  Rev.  St.  1894,  i  2652  (Rev. 
St.  1881,  S  2491),  providing  that  a  surviving 
wife  is  entitled  to  one-third  of  all  the  real  es- 
tate of  which  her  husband  may  have  been  seis- 
ed in  fee  simple  at  any  time  during  marriage, 
and  in  the  conveyance  of  which  she  may  not 
have  joined,  and  also  of  all  lands  in  which  he 
had  an  equitable  interest  at  the  time  of  his 
death,  the  wife's  interest  attaches  at  the  time  of 
the  husband's  seisin,  and  is  not  an  incumbrance, 
but  an  interest  in  the  land  itself.— Frain  v. 
Burgett,  50  N.  E.  873,  52  N.  E.  395.  152 
Ind.  55. 

[h]    (Sap.  1907) 

The  right  of  a  widow  in  the  real  estate  ot 
her  deceased  husband,  being  an  extension  of 
common-law  dower,  is  highly  favored.— Staser  v. 
Gaar,  Scott  &  Co.,  168  Ind.  131,  79  N.  E.  404 

Fob  Cases  fbom  Otueb  States, 

See  17  Cent.  Dig.  Dower,  §|  6,  7. 
See,  also,  14  Cyc.  pp.  883-885. 

§  5.    Requisites. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Dower.  Si  ^14,  16,  19. 
See,  also,  14  Cyc.  pp.  888-896. 

S  7.    -^  Title  or  seisin  of  husbaad* 

[a]  (Sap.  1888) 

A  widow  has  no  marital  rights  in  lands 
formerly  owned  by  her  husband,  but  to  which 
before  their  marriage,  he  had  executed  volunta- 
ry deeds,  and  given  them  to  a  third  party,  with 
instructions  to  deliver  them  to  the  grantees 
therein  named  on  the  grantor's  death,  which 
was  done;  she  having  had  notice,  before  her 
marriage,  as  to  what  lands  her  husband  owned. 
-Smiley  t.  Smiley,  114  Ind.  258,  16  N.  B.  585. 

[b]  (Sap.  1^5) 

In  order  that  a  wife's  inchoate  dower  can 
attach,  the  husband  must  be  seised  of  an  estate 
of  inheritance  during  coverture,  but  for  this 
purpose  it  is  not  necessary  that  the  husband 
should  have  had  the  actual  corporeal  seisin ; 
seisin  in  law  with  a  present  right  to  actual 
seisin  being  sufficient. — Stroup  v.  Stroup,  39  N. 
E.  864,  140  Ind.  179,  27  L.  R.  A.  523. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Dower,  {f  10,  11,  14, 

16,  19. 
See,  also,  14  Cyc.  pp.  891-895. 
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S  8.    — -  iBfltaataBeons     or    iraasitory 

[a]     (Sup.  1881) 

A.,  ID  order  to  obtain  a  loan  from  the 
state  sinkiDg  fand,  conveyed  land  to  B.,  who 
executed  a  mortgage,  without  'his  wife  joining, 
obtained  the  money,  and,  on  the  same  day  that 
the  mortgage  was  given,  reconveyed  to  A.  Held^ 
that  B.*8  seisin  was  instantaneous,  and  bis 
wife  was  not  entitled  to  dower.— Johnson  v. 
Plume,  77  Ind.  166. 

Fob  Cases  prom  Otueb  States. 

See  17  Cent.  Dig.  Dower,  SS  12,  13. 
See,  also,  14  Cyc.  p.  894. 

f  9.    Deatk  of  hiuibaad.. 

[t]  (S«p.  1881) 
A  woman  acquires  by  marriage  no  complete 
right  in  her  husband's  property,  but  under  1 
Rev.  St  1876,  p.  408,  §§  17,  24,  she  takes  a  fee 
simple  only  on  the  husband's  death  leaving  her 
surviving  and  issue  bom  of  the  marriage. — Der- 
ry  V.  Derry,  74  Ind.  560. 

For  Cases  from  Other  States, 
See,  also,  14  Cyc.  p.  806. 

MO.  Property  subject  to  dower. 
[t]     (App.  1893) 

Though  timber,  while  standing  on  land 
of  an  insane  husband,  is  part  of  the  realty, 
when  severed  by  his  guardian  it  at  once  be- 
comes personalty,  and  the  wife  cannot  recover 
from  him  one-third  of  the  proceeds  of  a  sale 
thereof.— Hallett  v.  Hallett,  8  Ind.  App.  305, 
34  N.  E.  740. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §f  20-35. 
See,  also,  14  Cyc  pp.  806-901. 

111.  Estates    and    interests    snbjeet    to 

dower. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  |$  18,  36-65. 
See,  also,  14  Cyc.  pp.  901-915;    note,  3  C. 

C.  A.  316;   notes,  16  L.  R.  A.  247,  56  L. 

R.  A.  67. 

112.  -^  In  seneraL 

[a]  (Sup.  1837) 

The  term  **me88uage,'*  as  used  in  the  stat- 
utes regulating  dower,  may  include  a  few  acres 
adjoining  a  dwelling  house,  but  not  a  whole 
farm.— Grimes  v.  Wilson,  4  Blackf.  331. 

[b]  (Sap.  1881) 

Section  30  of  the  statute  of  descents,  pro- 
viding that  if  a  husband  shall  have  made  a 
t:oQtract  for  real  estate,  and  shall  have  paid  on- 
ly part  of  the  consideration,  and  the  real  estate 
shall  be  sold  after  his  death  under  any  decree, 
or  by  virtue  of  any  power  or  devise  in  the  hus- 
band's will,  the  widow  shall  be  entitled  to  her 


third  of  the  real  estate  in  proportion  to  the 
amount  paid  under  the  contract  by  her  deceased 
husband,  is  inapplicable  to  a  case  where  it  does 
not  appear  that  the  administrator  acted  under 
any  power  in  disposing  of  the  real  estate,  nor 
that  the  husband  left  any  will,  nor  that  there 
was  any  order  of  court  for  the  disposal  of  the 
same.— Keith  v.  Hudson,  74  Ind.  333. 

For  Cases  from  Other  States. 

See  17  Cent.  Dig.  Dower,  fS  36-^43,  48. 

§  14.  *—  Equitable  estates  in  general. 
(al  (Sup.  1832) 
The  wife  of  a  cestui  que  trust  is  not  dow- 
able.  by  the  English  law,  of  an  estate  to  which 
her  husband  had  only  an  equitable  title  during 
the  coverture;  nor  an  estate  mortgaged  in  fee 
by  her  husband  before  marriage  and  which  was 
unredeemed  at  his  death.— McMahan  v.  Kimball, 
3  Blackf.  1. 

[b]    (Sup.  1840) 

If  a  testator  die  without  having  paid  any 
part  of  the  purchase  money  of  land  for  which 
he  has  a  title  bond,  his  widow  is  not  entitled 
to  dower  in  such  land,  although  the  executor 
sell  the  same  under  a  power  in  the  will,  and 
with  the  proceeds  pay  the  amount  agreed  to  be 
paid  by  the  testator,  and  apply  the  residue  to 
the  payment  of  debts  of  the  estate.— Smith  v. 
Addleman,  5  Blackf.  406. 

re]  (Sap.  185B) 
The  vendee  of  land,  who  had  not  paid  all 
the  purchase  money  nor  received  a  deed,  died 
in  1S29,  leaving  a  widow  surviving  him.  Held, 
that  the  widow  had  only  an  equitable  right, 
under  the  statute,  to  be  endowed  of  the  interest 
during  her  life  of  one-third  of  the  amount  the 
land  would  sell  for  over  the  unpaid  purchase 
money,  interest,  and  costs.— Malin  v.  Coult,  4 
Ind.  535. 

[d]     (8«p.  1876) 

Rev.  St.  1876,  p.  413,  §  27,  provides  that 
a  wife  shall  be  entitled  to  one-third  in  fee  of 
land  of  which  her  husband  shall  have  been  seis- 
ed during  coverture,  and  in  the  conveyance  of 
which  she  may  not  have  joined,  and  also  of  all 
lands  in  which  her  husband  had  an  equitable 
interest  at  the  time  of  his  death.  A  purchaser 
at  execution  sale  received  a  certificate  of  pur- 
chase, and  occupied  the  premises  purchased  for 
several  years.  He  never  received  a  sheriff's 
deed,  but,  because  of  the  loss  of  a  certificate, 
executed  to  another  a  title  bond,  in  which  his 
wife  did  not  join,  conditioned  to  execute  a  prop- 
er conveyance  to  the  obligee  on  the  payment  of 
the  purchase  money.  The  latter  paid  the  same, 
and  took  possession  thereof.  Subsequently  the 
purchaser  died.  Held,  that  the  widow  of  the 
execution  purchaser  had  no  interest,  as  he  was 
never  seised  of  the  land,  and  had  no  equitable  ti- 
tle at  the  time  of  his  death.— Butler  v.  Iloltz- 
man,  55  Ind.  125. 
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[e]       (Sup.  1879) 

A  husband  purchased  land,  paying  only 
one-third  of  the  purchase  money,  and  died.  His 
administrator  sold  the  land  to  pay  off  the  resi- 
due of  the  purchase  money,  without  making  the 
widow  a  party  to  the  proceedings.  IfeW,  that 
the  widow  was  entitled  to  one-ninth  of  the 
land,  under  Rev.  St.  1870,  p.  413,  §  30,  provid- 
ing that  if  the  husband  shall  have  made  a  con- 
tract, subsisting  at  the  time  of  his  death,  for 
real  estate,  and  paid  only  part  of  the  considera- 
tion, and  said  real  estate  shall  be  sold  after  his 
death  under  a  decree,  or  by  virtue  of  any  pow- 
er or  devise  in  the  will  of  the  husband,  the  wid- 
ow shall  be  entitled  to  her  third  of  such  real 
estate  in  proportion  to  the  amount  paid  under 
said  contract  by  said  husband.— Carver  v. 
Grove,  68  Ind.  371. 

[f]     (Sup.  1889) 

By  Rev.  St.  1881,  |  2491,  the  widow,  is 
entitled  to  one-third  of  lands  in  which  the  hus- 
band had  an  equitable  interest,  and  section 
^93  provides  that  if  the  husband  had  a  con- 
tract for  lands,  the  price  of  which  wholly  or 
partly  is  paid  after  his  death  out  of  his  estate, 
the  widow  shall  have  a  third,  as  if  the  legal 
estate  had  vested  during  coverture.  Held^  that 
where  a  part  of  the  land  held  by  the  husband 
under  contract  was  set  off  to  the  widow,  and 
the  residue  was  sufficient  to  pay  the  balance  of 
the  price,  though  the  same  had  not  been  paid, 
the  widow  had  an  interest  in  the  land,  and  that 
her  interest  was  not  one  in  the  money  remain- 
ing after  sale  to  pay  the  vendor's  lien.— Bowen 
V.  Lingle.  110  Ind.  5ri0,  20  N.  E.  534. 

Is)     (Sup.  1895) 

>\'Tiere  a  husband  purchases  land,  and  caus- 
es it  to  be  conveyed  in  trust  for  himself  to  an- 
other, reserving  a  life  estate  in  it  and  the  pow- 
er of  disposition  over  it  to  his  own  use,  he  has 
an  equitable  interest,  to  which  dower  may  at- 
tach.—Stroup  V.  Stroup,  140  Ind.  179,  39  N. 
R  864,  27  L.  R.  A.  523. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  45-47,  49- 

56. 
See,  also,  14  Cyc.  pp.  909-915. 

§  15.  — »  Mortgased  property. 

[a]  (Sup.  1832) 

Rev.  Code  1824,  p.  157,  providing  that  a 
widow  is  entitled  to  dower  in  *'all  the  lands, 
tenements,  and  hereditaments,  either  legal  or 
equitable,  whereof  her  husband  or  any  other 
person  to  his  use,  was  seised  at  any  time  dur- 
ing the  coverture,*'  changed  the  common  law, 
and  she  has  consequently  a  right  of  dower  in 
an  equity. of  redemption  on  a  mortgage  in  fee. 
— McMahan  v.  Kimball,  3  Blackf.  1. 

[b]  (Snp.  1861) 

Where  a  wife  joins  her  husband  in  a  mort- 
gage, relinquishing  dower,  she  is  not  entitled 
to  dower  in  the  excess  arising  from  the  sale 
under  foreclosure  of  the  mortgage.— Dean  v. 
l»hillips,  17  Ind.  406. 


[c]  (Sap.  1864) 

Prior  to  May  6,  1853.  A.  executed  a  mort- 
gage upon  certain  real  estate  to  B.,  his  wife 
not  joining,  to  secure  the  payment  of  certain 
sums  of  money  then  due  from  A.  to  B.,  and  of 
all  sums  that  might  hereafter  become  due.  A. 
died  in  1858,  leaving  a  widow.  One-third  of 
the  mortgaged  land  was  afterwards  set  off  to 
the  widow.  B.  then  foreclosed  his  mortgage, 
and  had  a  decree  for  the  sale  of  the  other  two- 
thirds,  to  pay  the  indebtedness  which  existed 
at  the  date  of  the  mortgage,  and  which  accrued 
after  May  6,  1853,  and  it  was  sold,  and  the  pro- 
ceeds were  only  sufficient  to  pay  that  part  of 
the  debt  which  existed  at  the  date  of  the  mort- 
gage. B.  claimed  a  right  to  subject  the  widow's 
third  to  the  payment  of  the  subsequent  indebt- 
edness on  the  ground  that  her  dower  estate  in 
the  land  was  abolished  by  the  Legislature,  and 
her  contingent  fee  therein  never  attached  by 
reason  of  the  mortgage.  Held  that,  under  the 
circumstances,  B.  had  no  claim  under  the  mort- 
gage upon  the  third  set  off  to  the  widow.— Mor- 
ton v.  Noble,  22  Ind.  160. 

[d]  (Sup.  I860) 

A.  died  intestate  and  insolvent,  his  entire 
assets  consisting  of  two  parcels  of  real  estate, 
upon  each  of  which  there  was  a  separate  mort- 
gage, in  the  execution  of  which  the  wife  had 
joined.  The  administrator  filed  his  petition  to 
sell  the  real  estate,  and  the  wife  appeared  and 
consented  to  the  sale,  reserving  her  interest  in 
the  proceeds.  The  administrator  first  sold  one 
parcel  of  the  land,  and,  after  paying  off  the 
mortgage  upon  it,  paid  to  the  widow  one-third 
of  the  residue.  He  then  sold  the  other  parcel, 
and,  after  paying  off  the  mortgage  upon  it,  out 
of  the  proceeds,  paid  to  the  widow  one-third  of 
what  remained.  Held,  that  the  right  of  the  wid- 
ow, under  the  statute,  to  one-third  of  the  real 
estate  of  her  deceased  husband,  is  absolute 
against  creditors,  unless  by  joining  with  her 
husband  in  a  mortgage  she  has  waived  her  right; 
and  even  then  the  waiver  oi)e rates  only  in  fa- 
vor of  the  mortgagee.— Perry  v.  Borton,  25  Ind. 
274. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §$  18,  32,  57-00. 
See,  also.    14  Cyc.  pp.  914,  915;    note,  5 
Am.  Dec.  233. 

§  16.  — »  Joint  tenancy  and  tenancy  in 
common. 
[a]     (Sap.  1852) 
Dower  lies  against  a  tenant  in  common  be* 
fore  partition.— Davis  v.  Bartholomew,  3  Ind. 
4S.>. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Dower,  §  61. 
See,  also,  14  Cyc.  p.  902. 

§  17.   —  Partnerskip  property, 
[a]      (Sup.  1855) 
The  real  estate  of  a  partnership  may  be  so 
held  for  partnership  purposes  as  to  exclude  a 
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widow's  right  of  dower;  but  where  the  part- 
ners have  not  impressed  upon  it  the  character 
of  personal  property,  and  it  is  not  necessary 
to  pay  the  partnership  debts,  or  for  other  exi- 
sencies  of  the  partnership,  a  partner's  widow 
has  her  dower  in  it.— Hale  v.  Plummer,  6  Ind. 
121. 

[b]  (8«p.  1873) 

A  widow  of  a  deceased  member  of  a  firm  is 
not  entitled  to  dower  in  land  owned  by  the  firm 
as  against  firm  creditors;  the  interest  of  a 
member  of  a  firm  in  such  land  being  merely  the 
surplus  remaining  after  payment  of  firm  debts 
and  a  final  accounting.— Huston  v.  Neil,  41  Ind. 
504. 

[c]  (S«p.  1875) 

A  surviving  partner  has  the  right  to  con- 
trol real  estate  held  by  the  partners  until  the 
partnership  debts  are  paid  and  the  affairs  of 
the  firm  finally  settled;  and  until  such  time 
the  widow  of  a  deceased  partner  has  no  sepa- 
rate share  in  the  partnership  property.— CJob- 
ble  V.  Tomlinson,  50  Ind.  550. 

[d]  (S«p.  1886) 

Where  the  firm  in  which  the  husband  is 
a  partner  makes  improvements  on  the  real  es- 
tate of  which  he  is  owner  in  fee  simple,  out  of 
firm  means,  and  for  partnership  purposes,  the 
right  of  the  wife  does  not  attach  to  the  im- 
provements on  the  real  estate  on  the  death  of 
her  husband,  but  only  to  the  surplus  remaining 
after  the  partnership  is  wound  up.— Grissom  v. 
Moore,  10(5  Ind.  296,  6  N.  E.  029,  55  Am.  Rep. 
742. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Dower,  |§  62,  76. 
See,  also,  14  Cyc.  pp.  903,  904;    note,  27 
L.  R.  A.  340. 


9  20.  CoBTcymncea    before    marrias®    in 
fraud  of  wife. 

CoQ?eyanee  before  marriage  in  fraud  of  spouse*s 
right  to  alimony,  see  Divoece,  f  275. 

[a]  (S«p.  1895) 

Where  one,  intending  to  defeat  his  wife's 
dower,  has  land  purchased  by  him  conveyed  to 
another,  but  secures  to  himself  the  full  use  and 
disposition  thereof,  the  conveyance  being  in 
fraud  of  the  wife,  she  may,  before  or  after  the 
hasband's  death,  recover  that  part  of  the  land 
which  would  have  fallen  to  her  as  dower  had 
the  husband  been  actually  seised.  —  Stroup  v. 
Stroup,  140  Ind.  179,  39  X.  E.  86ir,  27  L.  R. 
A.  523. 

[b]  (S«p.  1898) 

A  complaint  was  sufficient,  on  demurrer, 
which  alleged  that  plaintiffs  deceased  husband, 
a  short  time  prior  to  his  marriage  to  plaintiff, 
for  the  purpose  of  defrauding  her  in  her  marital 
rirbts,  secretly  conveyed  all  his  real  estate  to 
defendants,  without  consideration;  that  he  was 
ID  actual  possession  of  the  land  in  question  at 
the  time  of  such  marriage,  and  occupied  it  as 


his  homestead  until  his  death;  that  during  such 
period  he  was  in  fact  the  owner  thereof;  that 
he  represented  to  plaintiff,  aa  an  inducement  to 
such  marriage,  that  he  was  the  owner  of  su^h 
property,  which  fact  was  at  the  time  disclosed 
by  the  public  records;  that  plaintiff  relied  on 
such  representations  in  contracting  such  mar- 
riage; and  that  defendants  accepted  such  deeds 
with  full  knowledge  of  such  fraudulent  purpose 
of  their  grantor.— Bookout  v.  Bookout,  49  N.  E. 
824,  150  Ind.  63,  05  Am.  St.  Rep.  350. 

A  secret  voluntary  conveyance  by  a  man 
of  his  lands  on  the  eve  of  his  marriage  operates 
as  a  fraud  upon  his  wife,  and  cannot  serve  to 
defeat  her  upon  his  death  of  her  dower  or  in- 
terest in  such  lands  allowed  to  her  under  the 
law  as  his  widow.  She  may  successfully  assert 
her  rights  thereto  as  though  such  conversance 
had  not  been  made. — Id. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Dower,  §  15. 
See,  also,  note,  39  Am.  Dec.  218w 

f  22.  Extent  of  rlsl&t. 

[a]      (Sup.  1887) 

Under  Rev.  St.  §  2508,  which  provides  that, 
by  reason  of  a  judioial  sale  of  the  husband's 
land,  the  wife's  interest  vests  as  on  the  death 
of  the  husband,  and  section  2483,  providing  that 
a  widow  shall  take  one- third  of  her  husband's 
real  estate,  in  fee-simple,  free  from  demands  of 
creditors,— provided,  where  it  exceeds  in  value 
$10,000,  she  shall  take  one-fourth,  and,  where 
it  exceeds  $20,000,  one- fifth,  as  against  credi- 
tors.—the  wife  primarily  takes  one-third  in  the 
whole  estate;  but  creditors  may.  by  proper  pro- 
ceeding in  court,  have  such  interest  reduced  to 
one-fourth  or  one-fifth,  according  to  the  value 
of  the  estate.— Elliott  v.  Cale,  113  Ind.  383,  14 
N.  E.  708. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Dower,  §  1. 
See,  also,  14  Cyc.  p.  886. 

§23.  PrioHtles. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent,  Dig.  Dower,  |S  60-80;   48 

Cent.  Dig.  Ven.  &  Pur.  $  672. 
See,  also,  14  Cyc.  pp.  915-9^. 

S  24.  «—  In  general. 

[a]  (Sup.  1881) 

Where  a  title  bond  was  assigned  to  Indem- 
nify a  surety,  with  agreement  to  reassign,  and 
on  the  death  of  the  vendee  the  surety  assumed 
payment  of  the  price,  as  well  as  of  the  debt 
for  which  he  was  surety,  and  the  vendee's  ad- 
ministrator surrendered  the  agreement  to  reas- 
sign, the  widow's  remedy  was  to  have  an  ac- 
counting, and  to  redeem  the  premises  on  the 
amount  due,  the  surety  being  ascertained.— 
Keith  V.  Hudson,  74  Ind.  333. 

[b]  (Sup.  1881) 

A   wife's  inchoate 
husband's  lands  is  not 


right   to  dower  in   her 
a  mere  lien,  but  is  an 


*agle 
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estate  in  the  land,  and  hence  liens  of  others 
are  not  entitled  to  priority  over  the  wife's  in- 
terest on  foreclosure  of  a  mortgage  thereon. — 
Mark  v.  Murphy,  76  Ind.  534. 

[c]  (Sup.  1882) 
After  the  wife's  inchoate  interest  in  one- 
third  of  her  husband's  land  has  become  abso- 
lute, under  Rev.  St.  1881,  §  2508,  by  sale  of 
the  land  under  execution,  she  may  insist  that 
the  other  two-thirds  of  the  land  shall  be  ex- 
hausted in  the  satisfaction  of  a  decree  foreclos- 
ing a  mortgage  in  which  she  joined  with  her 
husband  before  resort  is  had  to  her  share. — 
Grave  v.  Bunch,  83  Ind.  4. 

[d]  (Sup.  1883) 
A  wife  whose  inchoate  interest  in  her  hus- 
band's land,  incumbered  by  a  mortgage  in  which 
she  joined,  becomes  absolute,  under  Rev.  St. 
1881,  §  2508,  by  a  judicial  sale,  is  entitled  to 
insist  that  her  husband's  interest  shall  be  first 
sold  on  foreclosure  of  the  mortgage, — Hardy  v. 
Miller,  89  Ind.  440. 

[e]      (Sup.  1883) 

Where  a  wife  has  joined  with  her  husband 
in  a  mortgage  to  secure  his  debt,  and  her  in- 
choate interest  has  become  absolute  by  a  sher- 
iffs sale,  she  is  entitled,  on  foreclosure,  to  have 
the  two-thirds  in  which  she  has  no  interest  first 
exhausted,  and  if  that  be  insufficient,  and  her 
husband  has  no  other  property,  and  is  insol- 
vent, is  also  entitled  to  have  a  receiver  appoint- 
ed, pending  suit,  to  take  charge  of  the  rents  and 
profits  of  the  two-thirds,  so  that,  if  necessary, 
they  may  be  applied  on  the  debt— Main  v.  Gin- 
thert,  92  Ind.  180. 

[f]  (Sup.  1884) 
A  widow  may  have  personal  property  of 

her  husband  applied  to  payment  of  her  share 
in  his  real  estate  conveyed  by  mortgages  in 
which  she  has  joined.  Such  right  is  prior  to 
claims  of  his  general  creditors.— McCord  v. 
Wright,  97  Ind.  34. 

[g]  (Sup.  1889) 
The  widow  had  joined   with  her  husband 

in  a  mortgage  of  lands  included  in  a  contract 
to  convey  to  her  husband,  but  not  included  in 
the  lands  set  off  to  her.  Held,  that  the  mort- 
gagee could  not  compel  the  vendor  to  resort 
first  to  lands  not  included  in  the  mortgage  for 
the  satisfaction  of  his  lien,  but  that,  the  lands 
not  set  off  to  the  widow  being  sufficient  to  pay 
the  vendor,  the  widow  was  entitled  to  hold  her 
portion  free  from  the  liens  of  both  vendor  and 
mortgagee.— Bowen  v.  Lingle,  119  Ind.  560,  20 
N.  E.  534. 

[h]     (App.  1896) 

Under  Rev.  St.  1894,  §  2640  (Rev.  St. 
1881,  f  2483),  providing  that,  if  a  husband  dies 
intestate,  one-third  of  his  real  estate  shall  de- 
scend to  his  widow  free  from  all  demands  of 
creditors,  etc.,  the  widow's  interest  is  subject 
only  to  liens  for  taxes,  purchase  money,  and 
mortgages  in  which  she  has  joined ;  and,  to  pre- 
serve such  interest,  she  is  entitled  to  have  all 

Tlila  Digeit  i»  compiled  oa  tl&e  Key-Number  System*    For  ezpUuiAtion,  tee  page  iii. 


the  personal  estate,  and  the  remaining  two-thirds 
of  the  real  estate,  marshaled  and  applied  to  the 
discharge  of  such  liens.— Kemph  v.  Belknap, 
15  Ind.  App.  77,  43  N.  E.  891. 

For  Cases  from  Other  States. 

See  17  Cent.  Dig.  Dower,  §|  GG-76,  80. 
See,  also,  14  Cyc.  p.  915. 

$  25.  «—  Iiieni  eziatins  before  marriage. 

[a]  (Sup.  1832) 

A  person  having  executed  a  mortgage  in 
fee  on  his  estate  married,  and  afterwards  died 
without  having  redeemed  the  mortgage.  Two 
of  the  three  payments  to  secure  which  the  mort- 
gage was  given  were  due  and  unpaid  at  the 
time  of  the  mortgagor's  death.  The  widow 
caused  her  dower  in  the  estate  to  be  assigned 
to  her  by  a  commissioner  under  the  statute. 
The  mortgagee  filed  a  bill  in  chancery  against 
the  heir  and  personal  representative  of  the  mort- 
gagor for  a  foreclosure  and  sale  of  the  mort- 
gaged premises;  and  a  decree  was  rendered  for 
the  complainant  by  an  agreement  of  the  par- 
ties. This  decree  required  that  the  premises 
should  be  exposed  to  sale  by  a  commissioner 
according  to  law,  and  that,  if  they  would  not 
sell  for  a  sufficient  sum  to  pay  the  mortgage 
money  and  costs,  they  should  be  delivered  to  the 
mortgagee  in  full  satisfaction  of  the  debt.  The 
commissioner  afterwards,  not  being  able  to  sell 
the  premises  for  a  sufficient  sum  to  pay  the 
mortgage  money,  conveyed  them  to  the  mort- 
gagee, according  to  the  direction  of  the  decree. 
Heldf  that  the  widow  of  the  mortgagor  was 
not,  under  these  circumstances,  entitled  to  dow- 
er in  the  premises.— McMahan  v.  Kimball,  3 
Blackf.  1. 

[b]  (Sop.  1846) 

TTie  widow  of  a  man  against  whom  judg- 
ment existed  at  the  time  of  the  marriage  is  en- 
titled to  dower  in  the  land  of  which  he  was 
seised  during  coverture,  subject  to  the  judg- 
ments.—Bobbins  V.  Bobbins,  8  Blackf.  174. 

[c]  (Sop.  1850) 

A.,  the  owner  of  real  estate,  which  was  in- 
cumbered by  judgments  against  him,  married. 
Afterwards,  other  judgments  were  rendered 
against  him,  which,  also,  constituted  liens  upon 
the  same  estate.  Upon  these  latter  judgments, 
executions  were  issued,  and  A.  then  died.  Aft- 
er his  death,  by  virtue  of  the  executions  on 
the  previous  judgments,  the  real  estate  was  sold, 
the  purchaser  bidding  and  paying  the  full  value 
of  the  property,  with  an  understanding  by  all 
the  parties  in  interest  that  the  purchase  money 
should  be  applied— First,  to  the  payment  of  the 
older  judgment;  and,  second,  of  the  junior  judg- 
ments. Heldf  that  the  widow  is  entitled  to 
dower  in  the  whole  estate  only  upon  contribu- 
tion to  the  payment  of  the  older  judgments.— 
Whitehead  v.  Cummins,  2  Ind.  58. 

[d]  (Sop.  1878) 

1  Bev.  St.  1876,  p.  554,  vesting  the  in- 
choate interest  of  married  women  in  the  lands 
of  their  husbands,  where  the  husband *s  title  has 
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been  divested  by  judicial  sale,  has  no  application 
to  a  foreclosure  sale  of  property  in  which  the 
wife  has  acquired  no  inchoate  interest  as  against 
the  mortgagee  and  those  claiming  under  him. 
—Kissel  V.  Eaton,  64  Ind.  248. 

[e]      (S«p.  1881) 

Judgments  recovered  against  a  husband  be- 
fore marriage  constituted  a  prior  lien  to  the 
widow's  dower  interest  therein. — Eiceman  v. 
Finch,  79  Ind.  511. 

[f]  (Sap.  1882) 
The  inchoate  interest  of  a  wife  in  her  hus- 
band's real  estate  is  subordinate  to  incumbranc- 
es existing  upon  such  real  estate  at  the  time  of 
the  marriage,  even  though  they  were  not  re- 
corded, and  she  had  no  notice  of  them.— God- 
frey V.  Craycraft,  81  Ind.  476. 

Fob  Cases  fboic  Other  States, 
See  17  Cent.  Dio.  Dower,  |  77. 
Sec,  also,  14  Cyc.  pp.  923,  924. 

I  26.  — »  Property   acquired   subjeot   to 
imei&mbranoes. 

[a]  (S«p.l846) 

If  a  person  sell  real  estate,  receive  part 
of  the  purchase  money,  give  the  purchaser  a 
bond  conditioned  for  a  deed  on  payment  of  all 
the  purchase  money,  and  put  him  into  posses- 
sion, and  the  purchaser  die,  the  widow's  claim 
to  dower,  under  the  act  of  1838,  must  yield  to 
the  vendor's  equitable  lien  for  the  unpaid  pur- 
chase money.— Crane  v.  Palmer,  8  Blackf.  120. 

[b]  (S«p.  1854) 

The  lien  of  the  vendor  for  the  purchase 
money  of  land  sold  is  paramount  to  the  claim 
of  the  widow  of  the  purchaser  for  dower.— Fish- 
er V.  Johnson,  5  Ind.  492. 

Cc]     (Sup.  1860) 

The  grantors  lien  is  superior  to  the  right 
of  dower  and  therefore  a  surrender  of  the  deed 
before  record  thereof,  and  the  possession  of  the 
land  in  satisfaction  of  that  lien  bars  dower  as 
against  bona  fide  purchasers  from  the  grantor 
after  the  surrender.— Talbott  v.  Armstrong,  14 
Ind.  254. 

[d]      (S«p.  187S) 

The  wife  of  the  grantee  of  lands  incumber- 
ed by  a  mortgage  has  no  inchoate  right  in  the 
land  as  against  the  mortgagee.— Kissel  v.  Eaton, 
64  Ind.  248. 

[e]      (Sup.  1882) 

The  widow's  dower  is  subject  to  a  mort- 
gage executed  to  the  grantor  to  secure  the  pur- 
chase money. — Baker  v.  McCune,  82  Ind.  339. 

[f]      (Sup.  1882) 

A  widow's  right  of  dower  in  lands  of  which 
her  husband  died  seised  is  subject  to  the  right 
of  the  vendor,  who  reserved  the  vendor's  lien 
thereon  to  secure  pajrment  of  the  pucbase  price. 
—Nutter  V.  Fouch,  86  Ind.  451. 


[g]    (Sup.  1895) 

Though  a  wife  had  no  knowledge  of  a  ven- 
dor's lien,  she  could  not  be  protected  in  her  in- 
choate interest  against  the  vendor,  nor  did  the 
fact  that  she  married  the  grantee  after  the  con- 
veyance was  made  add  any  strength  to  her 
claim.— Grimes  v.  Grimes,  40  N.  E.  912,  141 
Ind.  480. 

[h]    (Sup.  1908) 

A  widow  is  not  entitled  to  one-third  of  her 
husband's  land  as  against  the  holder  of  a  pur- 
chase-money mortgage  thereon,  but  has  the 
right  to  have  two-thirds  thereof  sold  and  the 
proceeds  applied  thereon,  and  if  that  is  insuffi- 
cient she  is  entitled  to  the  remaining  one-third 
after  satisfaction  of  the  mortgage. — Overturf  v. 
MarUn,  170  Ind.  308,  84  N.  E.  531. 

Fob  Cases  from  Other  States, 

«ee  17  Cent.  Dig.  Dower,  §§  67,  68,  71; 
48  Cent.  Dig.  Ven.  &  Fur.  §  672. 

f  27.  — »  liieaa  ereated  after  marriaso* 

[a]  (Sup.  1846) 

If  a  mechanic's  lien  accrue  after  the  em- 
ployer's marriage,  and  the  employer  die,  after 
the  accruing  of  the  lien,  the  right  of  dower  of 
the  employer's  widow  will  be  paramount  to  the 
lien.— Pifer  v.  Ward,  8  Blackf.  252. 

[b]  (Sap.  1849) 

A.  received  a  deed  of  land  from  B.,  and 
the  same  day  mortgaged  it  back  to  secure  an 
unpaid  balance  of  the  purchase  money.  A.  died 
in  possession,  and  the  mortgage  was  foreclosed 
by  an  assignee  thereof.  Held  that,  under  the 
statute  of  1838,  the  widow  of  A.  was  entitled 
to  dower  in  the  equity  of  redemption,  but  that 
if,  upon  foreclosure,  the  land  was  sold  for  less 
than  the  mortgage  debt,  her  dower  was  barred. 
—Nottingham  v.  Calvert,  1  Ind.  527,  Smith, 
399. 

Where  a  husband  purchases  land,  and  at 
the  same  time  gives  a  mortgage  on  the  premises 
to  secure  the  payment  of  the  purchase  money, 
no  right  of  dower  attaches  as  against  the  mort- 
gagee.—Id. 

[c]  (Sap.  1854) 

Rev.  St.  1843,  p.  428,  |  80,  declares  that 
a  widow  shall  be  endowed  of  all  lands  the  legal 
title  to  which  was  in  her  husband,  or  in  any 
person  to  or  for  bis  use  and  benefit,  during  cov- 
erture, and  of  any  lands  in  which  her  husband 
had  an  equitable  interest  at  the  time  of  his 
death,  unless  her  right  to  dower  has  been  le- 
gally barred;  and  section  84  provides  that  a 
widow  shall  not  be  endowed  of  any  estate  or 
interest  which  the  husband  may  have  in  trust 
estate,  unless  the  husband  shall  have  a  bene- 
ficial interest  therein,  in  which  case  she  shall 
be  endowed  in  proportion  to  the  interest  which 
might  go  to  his  heirs.  Held  that,  where  real 
estate  was  purchased  with  the  funds  of  a  firm 
for  firm  purposes,  the  widow  of  a  deceased  part- 
ner was  not  entitled  to  dower  therein  until  all 
the  debts  of  the  partnership  were  satisfied.— 
Matlock  V.  Matlock,  5  Ind.  403. 
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[d]  (Sup.  1857) 

A  house  was  erected  upon  an  unimproved 
lot  by  the  husband.  A  mechanic's  lien  was 
perfected  upon  it,  execution  obtained  against 
the  husband,  and  a  sale  made  in  pursuance 
thereof.  Held,  that  the  widow  was  entitled 
to  dower  in  both  house  and  lot;  a  dower  claim 
being  superior  to  that  of  mechanic's  lien. — 
Bishop  V.  Boyle,  9  Ind.  IGD,  68  Am.  Dec.  615. 

[e]  (Sup.  1S63) 

August  28,  1840,  A.  sold  to  B.  the  equity 
of  redemption  of  a  lot  of  land,  executing  his 
title  bond  in  six  months  from  date.  B.  paid 
for  the  equity,  and  an  agreement  was  made  for 
the  removal  of  a  mortgage  existing  upon  the  lot. 
May,  1,  1841,  B.  mortgaged  to  C.  with  full  cov- 
enant and  warrant}',  but  he  did  not  assign  the 
title  bond,  nor  did  his  wife  join  in  the  mort- 
gage. May  24,  1S41.  A.  executed  to  B.  a  deed 
in  fee.  B.  did  not  discharge  C.*8  mortgage, 
which  must  be  presumed  to  have  been  foreclos- 
ed by  suit  against  B.  alone.  The  property  was 
sold  on  the  judgment  of  foreclosure,  and  C.  pur- 
chased it.  B.  was  married  prior  to  1841,  and 
died  in  1849.  Held,  that  his  widow  was  enti- 
tled to  recover  dower  against  the  vendees  of  C. 
—Hamilton  v.  Johnson,  20  Ind.  392. 

[f]  (Sap.  1S69) 

A  husband,  duriug  the  marriage,  purchas- 
ed certain  land,  which  he  entered  upon  and  im- 
proved, and  of  which  he  received  from  his  ven- 
dor a  deed  of  conveyance  in  fee.  This  deed  was 
lost  or  destroyed  by  the  grantee,  without  hav- 
ing been  recorded,  and  with  his  consent  an- 
other deed  was  made  to  his  son  by  the  vendor. 
Afterwards  the  father  and  son  executed  a  mort- 
gage of  the  land,  in  which  the  wife  of  the  fa- 
ther did  not  join.  The  father,  son.  and  wife 
resided  as  one  family  upon  the  land,  and  cul- 
tivated it,  from  the  time  of  the  purchase  till 
the  father  and  son  died,  at  which  time  the  wife 
was  surviving,  and  the  mortgage  unpaid.  Held, 
that  the  wife  was  entitled  to  one- third  of  the 
Innd  in  fee  as  against  the  mortgagee  seeking  to 
foreclose  his  mortgage.  Iler  husband  was  seis- 
ed in  fee  simple  of  the  land  during  the  marriage, 
and  the  wife  had  united  in  no  conveyance  of  the 
title.— Sutton  v.  Jervis,  31  Ind.  265,  99  Am. 
Dec.  631. 

[g]  (Sup.  1884) 

The  dower  right  of  a  woman  in  land  bought 
by  her  husband  is  unaffected  by  the  question 
whether  she  signed  the  purchase-price  mortgage 
given  therefor.— Bowman  v.  Mitchell,  97  Ind. 
155. 

[h]    (Sop.  1892) 

Defendant,  in  common  with  several  others, 
owned  a  tract  of  land  incumbered  by  mortgages 
which  he  and  they  had  executed  in  excess  of 
its  real  value,  and  in  one  of  which  the  wife 
had  joined  to  the  extent  of  the  defendant's  in- 
terest. Afterwards  defendant  acquired  the  in- 
terest of  the  others  upon  the  understanding 
that  he  was  to  assume  and  pay  the  mortgages. 
The  holder  of  one  of  the  mortgages  furnished 


an  amount  sufficient  to  pay  off  all  the  mort- 
gages but  bis  own,  and  took  a  new  mortgage 
for  the  amount  so  paid  and  the  amount  of  his 
own  mortgage.  The  wife  refused  to  join  in  the 
new  mortgage.  It  was  contended,  however,  that 
she  had  no  interest,  under  Rev.  St.  1881,  § 
2495,  declaring  that,  although  she  do  not  join 
in  a  mortgage  given  to  secure  the  whole  or 
any  part  of  the  purchase  money,  she  is  not  en- 
titled to  any  interest  as  against  the  mortgagee. 
Held,  that  the  mortgage,  in  so  far  as  it  repre- 
sented the  money  paid  as  purchase  money,  was 
superior  to  any  interest  of  the  wife,  but  not  as 
to  the  amount  paid  in  extinguishing  the  mort- 
gages executed  by  the  husband  upon  his  own 
interest.— Butler  v.  Thornburg,  131  Ind.  237, 
30  N.  B.  1073. 

Held,  further,  that  the  one  who  furnished 
the  money  and  took  a  new  mortgage  was  as 
much  entitled  to  the  protection  of  Rev.  St. 
1881,  §  2495,  as  he  would  have  been  if  he  him- 
self had  been  the  vendor.— Id. 

[i]  (Sap.  1885) 
Where  the  owners  of  land  incumbered  by 
liens  in  excess  of  its  value  convey  the  land  in 
consideration  tliat  the  grantee  pay  the  liens,  and 
the  grantee  borrows  from  one  of  such  lien  hold- 
ers money  to  pay  all  the  liens  but  his  own,  and 
such  lien  holder  takes  a  mortgage  on  the  land 
from  the  grantee  for  the  amount  so  advancetl 
and  the  amount  of  his  own  lien,  the  mortgage 
is  a  purchase-money  mortgage,  so  that  under  Rev. 
St.  1894,  §  2656  (Rev.  St.  1881,  §  2495),  the 
rights  of  tte  mortgagee  are  superior  to  those  of 
the  wife  of  the  mortgagor,  though  she  does  not 
join  in  the  mortgage.— Butler  v.  Thornburgh, 
141  Ind.  152,  40  N.  E.  514. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  57,  59,  69, 

71,  75,  76,  7a 
See,  also,  14  Cyc.  pp.  917-922. 

§28.   Rlsl&t*   of  oreditors  of  lnubancL 
[a]     (Sap.  1867) 

Under  1  Rev.  St.  pp.  250,  251,  |  17,  pro- 
viding that  if  a  husband  died  testate  or  intes- 
tate, leaving  a  widow,  one-third  of  his  real  es- 
tate shall  descend  to  her  in  fee  simple,  free 
from  all  demands  of  creditors,  and,  where  the 
real  estate  exceeds  in  value  $10,000,  the  widow 
shall  have  only  one-fourth,  and,  where  the  real 
estate  exceeds  $20,000,  only  one-fifth,  as  against 
creditors;  and  section  27,  providing  that  a  sur 
viving  wife  is  entitled,  except  as  in  section  17, 
to  one-third  of  all  the  real  estate  of  which  the 
husband  may  have  been  seised  in  fee  simple  at 
any  time  during  the  marriage,  and  in  the  con- 
veyance of  which  she  may  not  have  joined,  and 
also  of  all  lands  in  which  her  husband  had  an 
equitable  interest  at  the  time  of  his  death, — 
the  claim  of  a  widow  to  one-third  of  the  real 
estate  of  the  deceased  husband  is  reduced  only 
in  favor  of  creditors. — Johnson  v.  Johnson,  9 
Ind.  28. 
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Cb]     rs«p.  1866) 

In  a  suit  against  the  widow,  heirs,  and 
peisonal  representatives  of  a  deceased  grantor 
upon  a  covenant  of  warranty  contained  in  a 
deed,  the  complaint  averred  that  the  decedent 
left  an  pstate  worth  $5,000,  after  the  payment 
of  debts,  of  which  the  widow  received  dower, 
and  the  heirs  toolc  the  remainder  equally.  HeJd^ 
that  no  cause  of  action  was  shown  against  the 
-widow,  as  her  dower  was  not  liable  for  the 
debts  of  the  husband.— Barnard's  Adm*x  v.  Cox, 
25  Ind.  251. 

[c]      (Sup.  18S5) 

Where  an  owner  of  realty  dies,  leaving  a 
widow,  such  widow,  as  provided  by  Rev.  St. 
1881,  §  2483,  will  take  a  portion  of  the  de- 
ceased husband's  realty  in  fee,  free  from  all  de- 
mands of  his  creditors.— Bryan  v.  Uland,  101 
Ind.  477,  1  N.  E.  52. 

Fob  Casvs  from  Otheb  States, 

See  17  Cent.  Dig.  Dower,  §§  17,  79. 
See,  also,  14  Cyc.  p.  925. 


n.  IKCHOATX:  INTEREST. 

As  breach  of  covenant  of  right  to  convey,  see 
Covenants,  §  95. 

As  breach  of  covenant  of  seisin,  see  Cove- 
nants, I  94. 

Consideration  paid  for  release  of  dower  as  con- 
stituting separate  property  of  married  woman, 
see  Husband  and  Wife,  f  110. 

Effect  of  statutes  abolishing  dower,  see  ante,  §  4. 

I^aws  relating  to,  as  denial  of  due  process  of 
law,  see  Constitutional  Law,  §  278. 


fA)  RIGHTS   AND   REMEDIES  OF  WIFE. 

I  29.   Nftture  of  incl&OAte  interest. 

[a]  (App.  1897) 
The  estate  owned  by  a  wife  in  lands  con- 
veyed by  a  husband  by  a  conveyance  in  which 
she  did  not  join  is  an  estate  in  the  land  itself 
and  not  a  mere  incumbrance  resting  upon  it, 
but,  until  the  death  of  the  husband,  the  wife 
has  no  claim,  legal  or  equitable,  upon  the  real 
-estate  so  conveyed,  and,  if  she  does  not  sur- 
vive her  husband,  her  estate  therein  is  deter- 
mined.—Ohio  Farmers'  Ins.  Co.  v.  Bevis,  40  N. 
E.  928^  18  Ind.  App.  17. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Dower,  §  81. 
See,  also,  14  Cyc.  p.  925. 


i  30.  ModlficAtlon  by  statute. 
[a]     (Sup.  1882) 

Rev.  St.  IS  2508,  2509,  in  so  far  as  they 
Attempt  to  convert  a  wife's  inchoate  right  into 
a  vested  one  upon  a  sale  under  a  mortgage  ex- 
ecuted before  its  passage,  are  unconstitutional, 
as  impairing  the  creditor's  contract  right  to  all 
the  land,  subject  only  to  the  wife*s  inchoate 
interest.— Helphenstine  v.  Meredith,  84  Ind.  1. 


[b]  (Sup.  1883) 
The  right  of  dower  in  a  married  woman 
before  it  is  consummated  by  the  death  of  her 
husband  is  a  mere  inchoate  expectancy,  which 
does  not  rise  to  the  dignity  of  a  vested  right, 
and  may  be  changed  by  the  legislature  at  any 
time  before  the  death  of  the  husband.— Wise- 
man V.  Beckwith,  90  Ind.  185. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Dow.»r,  §  82. 
See,  also,  14  Cyc.  p.  926. 

$  31.  AooruAl  of  riglit. 

[A]    (Sup.  1883) 

A  contract  for  the  sale  of  land  gave  the 
prospective  vendee  a  vested  right  which  could 
not  be  divested  by  the  subsequent  taking  effect 
of  the  law  of  1852,  giving  the  widow  one-third 
in  fee  of  the  lands  of  which  her  husband  was 
seised  during  coverture  and  in  the  conveyance 
of  which  she  had  not  joined. — Wiseman  v.  Beck- 
with, 90  Ind.  185. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Dower,  §  83. 
See,  also,  14  Cyc.  p.  920. 

§  32.  Value  of  riglit. 
[a]      (Sup.  1883) 

Evidence  showing  the  age,  health,  and 
habits  of  both  husband  and  wife  is  competent 
on  an  issue  as  to  the  value  of  the  wife's  in- 
choate dower  interest  in  her  husband^s  estate.— 
Sedgwick  v.  Tucker,  90  Ind.  271. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Dower,  §  84. 
See,  also,  14  Cyc.  p.  92G. 

§  33.   AMignabUity  of  inol&oate  interest. 

[a]  (Sup.  1881) 

During  the  life  of  her  husband,  the  wife 
having  no  right  of  possession  by  reason  of  her 
dower  interest,  she  could  not  convey  it  to  an- 
other.—McGlothlin  V.  Pollard,  81  Ind.  228, 

[b]  (Sap.  1892) 

A  deed  of  husband  and  wife  which  at- 
tempts to  convey  the  inchoate  right  of  a  wife  in 
the  land  of  her  husband,  and  no  more,  leaving 
the  husband's  title  in  him,  is  void. — Davenport 
V.  Gwilliams,  31  N.  B.  790,  133  Ind.  142,  22 
L.  R.  A.  244. 

[c]  (App.  1892) 

During  coverture  the  wife  has  no  interest 
in  her  husband's  real  estate  which  she  by  her 
separate  deed  can  convey,  but  she  does  have  an 
interest  which  she  may  release  by  joining  with 
her  husband  in  the  conveyance.— Howlett  V. 
Dilts,  30  N.  B.  313,  4  Ind.  App.  23. 


For  Cases  from  Other  States. 

See  17  Cent.  Dig.  Dower,  §§  155, 


15(3. 
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§  34.   Sales   and   oonTeyanoes   subject   to 
dower. 
[a]    (Sap.  1908) 

Where  a  wife  did  not  join  her  husband  in 
a  deed  of  his  lands,  she  was  not  entitled  to  pos- 
session of  any  part  of  the  land  until  after  his 
death— Overturf  v.  Martin,  170  Ind.  308,  84  N. 
E.  531. 

i  35.   Remedies  for  protection  of  inter- 
est of  wife. 
[a]      (Sop.  1884) 

A  wife*s  inchoate  interest  in  her  husband's 
lands  cannot  be  the  subject  of  a  suit  by  her  to 
quiet  title.— Paulus  v.  Latta,  93  Ind.  34. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  85,  86. 
See,  also,  14  Cyc.  pp.  92G,  927. 

S  36.   Risl&t  Testins  during  life  of  l&us- 
band. 

[a]  (Sup.) 

Rev.  St.  1843,  c.  35,  |  57,  declares  that 
whenever  a  divorce  shall  be  decreed  on  account 
of  the  misconduct  of  the  husband,  the  wife  shall 
be  entitled  to  dower  in  his  lands  in  like  manner 
as  if  he  were  dead.  Held,  that  such  statute 
was  not  retroactive,  and  hence  a  wife  obtain- 
ing a  divorce  for  her  husband's  misconduct  is 
not  entitled  to  dower  in  lands  conveyed  by  him 
before  the  passage  of  the  act— (Sup.  1846)  Mc- 
Cafferty  v.  McCafferty,  8  Blackf.  218;  (1848) 
Comly  V.  Strader,  1  Ind.  134,  Smith,  75. 

[b]  (Sap.  1850) 

Where  a  divorce  is  granted  for  misconduct 
of  both  parties,  the  wife  cannot  claim  dower  in 
the  husband's  lands,  under  Rev.  St.  1843,  §  57, 
providing  that  when  a  divorce  is  granted  for 
misconduct  of  the  husband  the  wife  shall  be 
entitled  to  dower  in  his  lands  as  if  he  were 
dead.— Cunningham  v.  Cunningham,  2  Ind.  233. 

[bb]      (Sup.  1879) 

Under  1  Rev.  St.  1876,  p.  554,  |  1,  the 
one-third  in  which  the  debtor's  wife  has  an 
inchoate  interest  cannot  be  sold  on  an  execu- 
tion issued  on  a  judgment  rendered  subsequent 
to  the  taking  effect  of  the  act  of  1875;  and 
on  the  sale  of  the  remaining  two-thirds,  on 
such  execution,  and  vesting  of  title  in  the  pur- 
chaser, her  interest  becomes  consummate,  and 
she  is  entitled  to  immediate  possession,  and  to 
have  her  third  set  off  to  her  by  partition. — 
Taylor  v.  Stockwell,  66  Ind.  505. 

[c]  (Sap.  1879) 

The  conveyance  of  a  bankrupt's  property 
by  the  judge  or  register  to  the  assignee  is  a 
judicial  sale  within  the  meaning  of  Act  March 
11,  1875,  '§  1  (Acts  1875,  p.  178).  providing 
that  in  all  cases  of  judicial  sales  of  real  prop- 
erty in  which  any  married  woman  has  an  in- 
choate interest  by  virtue  of  her  marriage,  when 
the  inchoate  interest  is  not  directed  by  the 
judgment  to  be  sold  or  barred  by  virtue  of 
such  sale,  such  interest  shall  become  absolute 
and  vest  in  the  wife  in  the  same  manner  and 


to  the  same  extent  as  such  inchoate  interest 
of  married  women  become  absolute  upon  the 
death  of  the  husband.— Roberts  v.  Shroyer,  68 
Ind.  64. 

[cc]      (Sup.  1879) 

Under  Act  March  11,  1875,  S  1,  "vesting 
the  inchoate  interests  of  married  women  in  the 
lands  of  their  husbands  when  the  title  of  the 
husband  therein  has  been  devested  by  certain 
judicial  sales,"  etc.,  the  wife  takes  precisely  the 
same  interest  in  such  lands,  upon  the  execution 
of  a  sheriff's  deed  to  a  purchaser  at  such  sale, 
that  she  would  have  taken  therein  without  the 
statute,  upon  the  death  of  the  husband  leaving 
her  surviving  him,  under  the  provisions  of  sec- 
tion 27  of  the  statute  of  descents.  She  takes 
such  interest  in  said  lands  free  from  all  the 
demands  of  the  general  creditors  of  her  hus- 
band, but  not  free  from  prior  conveyances  there- 
of, by  way  of  mortgages,  executed  by  her  and 
her  husband,  in  due  form  of  law.  Therefore, 
in  making  partition  of  her  interest,  such  mort- 
gages should  be  taken  into  consideration. — ^Jack- 
man  v.  Nowling,  69  Ind.  188. 

[d]  (Sap.  1880) 

The  title  of  a  mortgagor's  wife,  who  did 
not  join  in  the  mortgage,  and  was  not  made  a 
party  to  a  suit  to  foreclose  it,  becomes  abso- 
lute, under  1  Rev.  St.  p.  554,  §  1,  at  the  date 
of  the  foreclosure  sale,  and  a  conveyance  made 
by  her,  during  the  year  allowed  for  redeeming 
the  mortgaged  property,  is  good,  as  to  one-third 
of  said  property,  against  the  purchaser  at  said 
sale,  who  at  the  expiration  of  the  year  of  re- 
demption receives  a  sheriff's  deed  of  the  whole 
property.— Hollenback  v.  Blackmore,  70  Ind. 
234. 

[dd]    (Sap.  1880) 

A  conveyance  by  a  register  in  bankruptcy 
of  the  land  of  an  adjudged  bankrupt  to  his 
assignee  is  a  judicial  sale,  within  Act  March  11, 
1875,  vesting  the  inchoate  interest  of  a  wife 
in  the  lands  of  her  husband  absolutely  in  her 
when  such  lands  are  conveyed  awa^  from  him 
under  judicial  proceedings,  to  the  same  extent 
as  in  case  of  his  death. — Ketchum  v.  Schicke- 
tanz,  73  Ind.  137. 

[e]  (Sap.  1880) 

A  conveyance  from  the  register  in  bank- 
ruptcy to  the  assignee  of  the  bankrupt  is  a 
judicial  sale  within  the  meaning  of  Act  March 
11,  1875,  vesting  the  inchoate  title  of  a  married 
woman  in  lands  of  her  husband  in  case  of  a 
sale  of  such  lands  in  judicial  proceedings  in- 
stituted against  the  husband.— McCracken  v, 
Kuhn,  73  Ind.  149. 

[eel     (Sap.  1881) 

Under  1  Rev.  St.  1876,  p.  554,  providing 
that,  in  all  cases  of  judicial  sales  of  real  prop- 
erty in  which  a  married  woman  has  an  inchoate 
interest  by  virtue  of  her  marriage,  such  inter- 
est shall  become  absolute  and  vest  in  the  wife 
in  the  same  manner  and  to  the  same  extent  as 
it  would  upon  death  of  the  husband,  the  trans- 
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fer  to  t  husband's  assignee  in  bankruptcy  of 
land  which  had  been  previously  mortgaged  by 
both  husband  and  wife  did  not  satisfy  the  mort- 
pife  as  to  the  wife,  but  she  took  her  interest 
in  the  Und  absolutely,  but  subject  to  the  mort- 
sage.— Haggerty  v.  Byrne,  75  Ind.  499. 

[f]  (S«p.  1881) 

A  sale  of  a  debtor's  real  estate  by  his  as- 
signee in  insolvency,  as  authorized  by  Rev.  St. 
1876,  p.  142,  is  a  judicial  sale,  within  1  Rev. 
St.  1S76,  p.  554,  declaring  that  a  widow's  in- 
choate right  of  dower  in  her  husband's  lands 
tests  when  her  husband's  title  is  vested  in  an- 
other, and  hence  the  wife,  on  the  execution  of 
a  deed  to  the  purchaser  by  the  assignee,  is  en- 
titled to  immediate  possession  of  her  dower  in- 
terest—Lawson  V.  De  Bolt,  78  Ind.  563. 

[ff]    (S«p.l881) 

The  inchoate  right  of  a  wife  in  lands  of 
her  husband  is  transformed  into  a  vested  one 
by  his  conveyance  thereof  to  an  assignee  in 
bankruptcy.— I.«ary  v.  Shaffer,  79  Ind.  5G7. 

[g]  (Sap.  1881) 

Where  land  of  a  judgment  debtor,  in  which 
his  wife  has  an  inchoate  interest  by  virtue  of 
her  marriage,  is  sold  on  execution,  her  interest 
becomes  vested  and  absolute  on  the  day  of  the 
8ale.-Hliott  v.  Cale,  80  Ind.  285. 

[eg]    (S«p.l881) 

Acts  1875,  p.  178,  declaring  that  a  wife's 
inchoate  dower  interest  in  her  husband's  lands 
shall  vest  on  the  vesting  of  title  in  the  pur- 
chaser at  a  judicial  sale  of  the  land  during 
marriage,  is  not  retroactive,  and  hence  a  pur- 
chaser under  foreclosure  of  a  mortgage  made  by 
the  husband  before  the  passage  of  the  act,  in 
which  his  w^ife  did  not  join,  took  title  freed 
from  the  wife's  dower  right  therein.— McGloth- 
lin  V.  Pollard,  81  Ind.  228. 

[b]  (S«p.  1882) 
A  husband  and  wife  conveyed  the  husband's 
land,  subject  to  the  lien  of  a  judgment  against 
the  husband,  under  which  judgment  execution 
was  levied  and  sale  made.  Held^  that  the  wife 
had  no  interest  in  the  land,  under  Act  March 
11, 1875,  {  1,  providing  that  in  all  cases  of  ju- 
dicial sales  of  real  property  in  which  any  mar- 
ried woman  has  an  inchoate  interest  by  vir- 
tue of  her  marriage,  where  the  inchoate  inter- 
est is  not  directed  by  the  judgment  to  be  sold, 
or  barred  by  virtue  of  such  sale,  such  interest 
shall  become  absolute,  and  vested  in  the  wife 
in  the  same  manner  and  to  the  same  extent  as 
such  inchoate  interest  of  a  married  woman  now 
becomes  absolute  upon  the  death  of  the  hus- 
band, whenever,  by  virtue  of  said  sale,  the  le- 
pU  title  of  the  husband  in  and  to  such  real 
property  shall  become  absolute,  and  vest  in  the 
purchaser  thereof.— Hudson  v.  Evans,  81  Ind. 
506. 

Ihh]    (S«p.l882) 

1  Rev.  St.  1876,  p.  413,  provides  that 
where,  daring  marriage,  a  husband  purchases 
Itnds  and  gives  a  mortgage  for  the  purchase 


money,  the  wife  shall  not  be  entitled  to  a  third 
of  such  lands,  as  against  the  mortgagee  or  per- 
sons claiming  under  him.  Act  1875  provided 
that,  in  a  certain  contingency,  such  inchoate 
interests  as  the  law  might  at  the  time  recog- 
nize as  inchoate  interests  should  vest  and  be- 
come absolute  in  the  wife  as  if  she  had  sur- 
vived her  husband  and  become  his  widow.  Held^ 
that  a  foreclosure  of  the  husband's  land,  un- 
der a  purchase-money  mortgage,  does  not  vest 
any  interest  in  the  wife,  under  the  latter  stat- 
ute.—Baker  V.  McCune,  82  Ind.  339. 

[i]  (Sup.  18S2) 
Rev.  St.  1881,  §1  2508,  2509,  declaring  that 
a  married  woman's  inchoate  dower  interest  in 
her  husband's  land  shall  become  vested  on  a 
judicial  sale  thereof,  are  not  retroactive,  and 
hence  her  interest  did  not  vest  by  judicial  sale 
of  her  husband's  lands,  on  a  judgment  render- 
ed against  him  prior  to  the  passage  of  the  act. 
— Westerfield  v.  Kimmer,  82  Ind.  365. 

[ii]      (Sap.  1882) 

Under  Rev.  St.  1881,  f§  2508,  2509,  vesting 
a  wife's  inchoate  dower  interest  on  a  judicial 
sale  of  the  land,  are  not  retroactive,  and  hence 
do  not  apply  to  a  husband's  land  sold  under 
foreclosure  of  a  mortgage  executed  by  the  hus- 
band alone  before  the  passage  of  the  act,  though 
the  judgment  was  recovered  subsequent  there- 
to.— Parkham  v.  Vandeventer,  82  Ind.  544. 

Ul  (Sup.  1882) 
Where,  under  Rev.  St.  §  2508,  a  wife's  in- 
choate interest  in  one-third  of  land  of  her  hus- 
band vests  by  reason  of  an  execution  sale,  her 
title  relates  back  to  the  time  of  the  sale,  and 
she  is  entitled  to  rents  and  profits  accruing  be- 
tween the  time  of  the  sale  and  the  expiration 
of  the  year  allowed  for  redemption.— Riley  v. 
Davis,  83  Ind.  1. 

UJ]     (Sup.  1882) 

Rev.  St.  1881,  §  2508,  declaring  that  a 
married  woman's  dower  interest  shall  vest  on 
a  judicial  sale  of  the  land,  is  not  retroactive, 
and  hence  her  interest  in  lands  sold  to  satisfy 
a  mortgage  given  by  her  husband  prior  to  the 
enactment  of  said  statute  did  not  vest  on  the 
execution  of  the  sheriffs  deed  to  the  purchaser 
under  foreclosure.— Lease  v.  Owen  Lodge  No. 
146,   I.  O.  O.  F.,  83  Ind.  498. 

[k]     (Sup.  1882) 

Under  Rev.  St.  1881,  §  2508»  declaring 
that  a  married  woman's  dower  interest  in  her 
husband's  lands  shall  vest  on  a  judicial  sale 
thereof,  a  married  woman  was  entitled  to  dower 
in  her  husband's  lands  sold  under  a  judgment 
against  him  alone,  though  she  had  no  children 
by  such  husband,  and  he  had  children  by  a 
previous  wife. — Caywood  v.  Medsker,  84  Ind. 
520. 

[kk]    (S«p.  1882) 

The  sale  of  a  debtor's  land  by  the  as8igne<» 
under  a  statutory  assignment  for  the  benefit  of 
creditors  is  a  judicial  sale,  and  therefore,  un- 
der the  act  of  1S75,  the  inchoate  right  of  dower 
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of  the  debtor's  wife  becomes  absolute.— Wright 
V.  Gelvin,  85  Ind.  128. 

[1]  (Svp.  1882) 
Act  March  11,  1875  (Rev.  St.  1881,  §  2508), 
providing  that  in  all  cases  of  judicial  sales  of 
real  property  in  which  any  married  woman  has 
an  inchoate  interest  by  virtue  of  her  marriage, 
where  the  inchoate  interest  is  not  directed  by 
the  judgment  to  be  sold,  such  interest  shall 
become  absolute,  and  vest  in  the  wife  in  the 
same  manner  and  to  the  same  extent  as  such 
inchoate  interest  now  becomes  absolute  on  the 
death  of  the  husband,  does  not  apply  to  a  sale 
under  a  judgment  rendered  on  a  mortgage  ex- 
ecuted prior  to  the  taking  effect  of  such  act.— 
Voltz  V.  Rawles,  85  Ind.  198. 

[11]     (Sup.  1882) 

Act  March  11,  1875,  provides  that  a  wife's 
inchoate  right  to  dower  in  her  husband's  land 
becomes  absolute  on  the  transfer  of  the  hus- 
band's title  by  judicial  sale,  and  that  such  act 
applies  to  equitable  as  well  as  legal  estates  of 
the  husband.  Held,  that  where  part  of  a  bank- 
rupt's assets  consisted  of  a  certificate  of  pur- 
chase of  school  lands,  and  the  assignee  in  bank- 
ruptcy paid  the  remainder  of  the  purchase  mon- 
ey, and  took  a  conveyance  to  himself  as  as- 
signee, the  bankrupt's  wife  was  entitled  to 
dower  in  the  land,  as  against  a  purchaser  at 
a  judicial  sale  thereof  by  such  assignee. — Keck 
V.  Noble,  86  Ind.  1. 

[m]     (Sup.  1882) 

Act  March  11,  1875,  vesting  in  a  wife  her 
inchoate  interest  in  lands  sold  at  judicial  sales 
does  not  apply  to  a  sale  under  a  mortgage  ex- 
ecuted before  that  act.— Ferris  v.  Reed,  87  Ind. 
123;    Vermillion  v.  Nelson,  Id.  194. 

[mm]    (Sup.  1882) 

Where,  by  virtue  of  a  judicial  sale  of  a 
husband's  land,  the  wife  became  seised  with 
one-third  of  the  same  in  fee,  as  provided  by 
Act  1875,  and  the  husband  at  the  purchaser's 
request  procured  a  deed  of  his  wife's  interest, 
nothing  being  said  as  to  the  price  to  be  paid, 
and  the  condition  for  such  conveyance  was  not 
any  new  credit  given  to  the  husband,  there  was 
an  implied  promise  by  the  purchaser  to  pay 
the  wife  the  value  of  her  interest,  in  the  ab- 
sence of  evidence  that  the  husband  had  any  au- 
thority to  deliver  the  deed  in  consideration  of 
his  previous  indebtedness.— Kocher  v.  Christian, 
88  Ind.  81. 

Under  Act  1875.  providing  that,  on  con- 
veyance of  land  in  which  a  married  woman  has 
a  dower  interest,  such  interest  immediately 
vests  in  her,  on  a  creditor  purchasing  a  hus- 
l)and's  land  under  execution,  the  wife  became 
seised  of  the  fee  of  one-third  thereof,  under  the 
statute.— Id. 

[n]     (Sup.  1882) 

Rev.  St.  §  2491,  provides  that  the  surviv- 
ing wife  is  entitled  to  one-third  of  the  real  es- 
tate to  which  her  husband  may  have  been  enti- 
tled  in   fee  simple,  and  in   the  conveyance  of 


which  she  may  not  have  joined,  except  that  if  a 
man  marry  a  second  or  subsequent  wife,  and  has 
by  lier  no  children,  but  has  children  living  by  a 
previous  wife,  the  land  which  at  his  death  de- 
scends to  such  wife  shall  at  her  death  descend  to 
his  children.  Section  2508  provides  that,  in  case 
of  judicial  sales  of  real  property  in  which  any 
married  woman  has  an  interest  by  virtue  of  her 
marriage,  such  interest  shall  become  absolute, 
and  vest  in  the  wife  in  the  same  manner  and  to 
the  same  extent  as  it  would  on  the  death  of  her 
husband,  when  the  legal  title  of  the  husband  be- 
comes absolute  in  the  purchaser.  Held,  that 
where  a  husband's  land  is  sold  on  execution 
against  him,  and  the  title  matures  in  the  pur- 
chaser, the  husband  having  children  by  the  first 
wife,  but  none  by  his  second,  the  latter  takes  a 
fee  in  one-third  of  the  land.— McClamrock  v. 
Ferguson,  88  Ind.  208. 

[nn]     (Sop.  1882) 

Under  Rev.  St.  1881,  §$  2508,  2511,  vesting 
a  wife's  inchoate  interest  in  her  husband's  land 
sold  under  judicial  sale  as  soon  as  the  purchas- 
er acquires  title,  a  wife  acquired  a  vested  estate 
in  one-third  of  her  husband's  mortgaged  land 
sold  under  foreclosure  of  the  mortgage  in  which 
she  did  not  join,  on  the  execution  of  the  sheriffs 
deed  to  the  purchaser,  which  title  related  back 
to  the  date  of  the  sale,  and  hence  on  the  wife's 
death  her  interest  descended  to  her  husband.— 
Summit  v.  Ellett,  88  Ind.  227. 

[o]      (Sup.  1882) 

Specific  performance  of  a  husband's  con- 
tract for  the  sale  of  land  enforced  by  the  execu- 
tion of  a  deed  by  a  commissioner  appointed  for 
that  purpose,  not  being  a  judicial  sale,  under 
Rev.  St  1881,  §§  2508-2511,  providing  tiiat. 
where  land  in  which  a  married  woman  has  an 
inchoate  interest  by  reason  of  her  marriage 
shall  be  sold  at  judicial  sale,  such  interest  shall 
become  absolute  in  the  wife  when  the  husband's 
title  vests  in  the  purchaser,  does  not  convert  the 
wife's  inchoate  interest  into  a  vested  estate.— 
Straughan  v.  White,  88  Ind.  242. 

[oo]     (Sap.  1884) 

A  voluntary  assignment  by  a  husband  of 
his  land  for  the  benefit  of  his  creditors,  under 
Rev.  St.  1881,  §  2G(]2,  is  not  a  judicial  sale  of 
the  land,  within  Rev.  St.  1881,  §  2508,  provid- 
ing that  in  case  of  judicial  sales  of  real  proper- 
ty in  which  any  married  woman  has  an  inchoate 
interest  by  virtue  of  her  marriage,  such  inter- 
est shall  become  absolute,  and  vest  in  the  wife 
in  the  same  manner  as  it  would  on  the  death 
of  her  husband,  whenever,  by  virtue  of  the  sale, 
the  legal  title  of  the  husband  shall  become  ab- 
solute in  the  purchaser,  and  the  assignment  will 
not  therefore  vest  in  the  wife  a  right  to  recov- 
er from  the  assignee  one-third  of  the  rents  ac- 
cruing from  the  property  from  the  date  of  the 
assignment  to  the  sale  of  the  land.— Hall  v. 
Harrell,  92  Ind.  408. 

[p]      (Sup.  1884) 

Rev.  St.  1881,  §  2491,  gives  a  widow  dow- 
er in  lands  of  which  her  husband  had  an  equita- 
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ble  interest  at  the  time  of  his  death,  and  section 
2."j08  provides  that,  when  the  legal  title  becomes 
absolute  in  the  purchaser,  the  inchoate  interest 
of  the  wife  becomes  vested  in  her,  and  that  she 
shall  have  the  right  to  immediate  possession. 
Held  that,  where  lands  in  which  a  husband  had 
an  equitable  interest  were  conveyed  by  a  sher- 
ifTs  deed  under  judicial  sale,  the  wife's  Interest 
therein  vested  on  the  execution  of  the  deed.— 
Shelton  v.  Shelton,  94  Ind.  113. 

[pp]     (Sup.  1884) 

Rev.  St.  1881,  §§  3483,  2508,  provide  that, 
"'if  a  husband  die  ♦  ♦  ♦  leaving  a  widow, 
«ne- third  of  his  real  estate  shall  descend  to  her 
in  fee  simple,  free  from  all  demands  of  credi- 
tors: provided,  however,  that  where  the  real  es- 
tate exceeds  in  value  $10,000  the  widow  shall 
have  one-fourth  only  ♦  ♦  ♦  as  against  credi- 
tors," and  **in  all  cases  of  judicial  sales  of  real 
property  in  which  any  married  woman  has  an 
Inchoate  interest,  ♦  ♦  ♦  where  the  inchoate 
interest  is  not  directed  by  the  judgment  to  be 
gold  or  barred  by  virtue  of  such  sale,  such  in- 
terest shall  become  absolute  and  vest  in  the 
wife  in  the  same  manner  and  to  the  same  extent 
as  such  inchoate  interest  of  a  married  woman 
now  becomes  absolute  on  the  death  of  the  hus- 
band." Held,  that  where  a  creditor  had  obtain- 
ed  a  sherifiTs  deed  on  execution,  and  his  two 
heirs  brought  suit  against  the  debtor's  wife  for 
partition,  the  evidence  showing  that  two-thirds  of 
the  land  sold  was  worth  much  more  than  the 
amount  of  the  debt,  and  that  the  debtor's  entire 
land  was  worth  more  tlian  $10,000,  the  wife 
was  entitled  to  one-third,  notwithstanding  the 
proviso.— Alansnr  v.  Hinkson,  94  Ind.  395 

£q]      (Sup.  1884) 

T'nder  Rev.  St.  §  2508,  a  wife's  inchoate  in- 
terest in  her  busband*s  land  becomes  absolute 
on  a  sale  of  the  land  under  an  execution.  Her 
relation  to  her  interest  is  equivalent  to  that  of 
a  purchaser  for  value  without  notice,  and  her 
right,  therefore,  is  paramount  to  that  of  one 
claiming  under  a  secret  trust.—Ricbardson  v. 
Schultz,  98  Ind.  429. 

[qq]    (Sup.  1885) 

Ordinarily,  under  Act  March  11,  1875, 
w^hich  took  effect  August  24,  1875,  upon  fore- 
closure of  husband's  mortgage,  a  wife  becomes 
seised  of  an  undivided  one-third  of  the  incum- 
bered land,  and  is  entitled  to  a  decree  whereby 
such  one-third  is  saved  from^foreclosure  sale,  un- 
less that  of  the  other  two-thirds  fails  to  satisfy 
the  debt.— Pouder  v.  Ritzinger,  1  N.  E.  44,  102 
Ind.  571. 

[r]     (Sup.  1885)   . 

Where  the  husband  has  an  estate  in  fee 
simple,  though  not  to  be  enjoyed  until  after  the 
death  of  a  life  tenant,  the  wife,  under  Rev.  St. 
{  2508,  takes  an  absolute  estate  in  one-third 
thereof  on  sherifiTs  sale.— Foltz  v.  Wert,  2  N.  E. 
O-IO,  103  Ind.  404. 

[rr]      (Svp.  1886) 

Under  Rev.  St.  1881,  §  2508,  a  judicial  sale 
of  real  property  in  which  a  married  woman  has 


an  inchoate  interest,  which  is  not  by  the  judg- 
ment directed  to  be  sold  or  barred,  vests  an  ab- 
solute undivided  one-third  of  said  property  in  the 
wife  in  fee.  She  becomes  a  tenant  in  common 
with  the  purchaser,  with  no  other  interest  in 
the  undivided  two-thirds,  and  she  is  not  entitled 
to  redeem  the  undivided  two-thirds. — Buser  v. 
Shepard,  8  N.  E.  280.  107  Ind.  417. 

[8]  (S«p.l887) 
Where,  subsequent  to  the  sale  on  execution 
of  certain  property,  subject  to  the  lien  of  two 
prior  mortgages  executed  by  the  owner  and  his 
wife,  tne  wife  has  her  one-third  interest  in  the 
property  set  oS  to  her  under  act  March  11, 
1875,  and  thereafter  the  title  of  the  purchaser 
at  the  execution  sale  has  matured  and  he  pur- 
chases and  has  assigned  to  him  one  of  the 
prior  mortgages,  foreclosing  the  same,  and  tak- 
ing the  decree  in  his  own  name,  and  also  pur* 
chasing  and  taking  an  assignment  of  the  decree 
and  judgment  under  foreclosure  of  the  other 
mortgage,  both  decrees  adjudging  that  such  as- 
signee's interest  in  the  land,  which  exceeded  in 
value  the  amount  of  the  judgment,  be  first  sold 
for  the  payment  of  the  debts,  the  mortgage 
debts  were  extinguished  as  to  the  wife  by  such 
purchase,  and  ceased  to  be  liens  on  her  interest. 
—Bunch  V.  Grave,  12  N.  E.  514,  111  Ind.  351. 

Where,  under  the  act  of  March  11,  1875, 
a  married  woman  has  had  set  off  to  her  her 
one-third  interest  in  her  husband's  real  estate 
which  has  been  sold  on  execution,  she  occupies 
a  relation  analogous  to  that  of  surety  as  to 
prior  mortgages  in  which  she  has  joined,  and 
the  two-thirds  of  the  property  bought  at  the 
sheriff's  sale  is,  as  to  her,  charged  with  the 
payment  of  the  whole  debt,  provided  it  is  of  suf- 
ficient value. — Id. 

[88]    (Sup.  1887) 

Rev.  St.  1881,  S  2508,  provides  that,  in  all 
cases  of  judicial  sales  of  real  estate  in  which  a 
married  woman  has  an  inchoate  interest  which 
is  not  directed  to  be  barred  by  the  sale,  such  in- 
terest shall  vest  the  same  as  on  the  husband's 
death,  whenever  the  legal  title  of  the  husband  in 
the  estate  sold  shall  vest  in  the  purchaser.  Sec- 
tion 2491  gives  a  surviving  wife  one-third  of 
the  real  estate  held  by  the  husband  in  fee  sim- 
ple, in  a  conveyance  of  which  she  has  not  join- 
ed, and  land  in  which  he  had  an  equitable  inter- 
est at  his  death.  Section  2499  provides  that  no 
act  or  conveyance  of  the  husband  in  which  the 
wife  does  not  join  shall  extinguish  her  right. 
Held,  that  where  a  husband  assigned  for  benefit 
of  creditors,  but  before  the  assignment  was  re-* 
corded,  land  was  sold  under  execution  on  a 
judgment  obtained  against  him,  the  assignment 
did  not  prevent  his  wife's  interest  from  vesting 
by  virtue  of  the  sale.— Elliott  v.  Cale,  113  Ind. 
383,  14  N.  E.  708. 

[t]     (Sap.  1889) 
Rev.  St.  §  2508,  provides  that  when  land  in 
which  a  married  woman  has  an  inchoate  inter- 
est is  sold  at  judicial  sale,  under  a  judgment 
which  does  not  direct  that  her  interest  shall  bo 
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barred,  her  inchoate  interest  shall  become  ab- 
solute, with  right  of  possession.  Section  ifi497 
provides  that  a  husband  who  has  deserted  his 
wife,  and  is  living  in  adultery  at  her  death, 
shall  take  none  of  'her  estate.  The  husband  of 
plaintiffs'  ancestor  gave  a  mortgage  in  which 
she  did  not  join,  and  the  land  was  sold  to  de- 
fendant under  a  foreclosure  suit  to  which  she 
was  not  a  party.  The  husband  deserted  her, 
and  was  living  in  adultery  at  her  death.  Heldy 
that  plaintififo  could  recover  her  interest  in  the 
land.-Bradley  v.  Thixton,  117  Ind.  255,  19  N. 
E.  335. 

[tt]      (Sup.  1890) 

Rev.  "St.  1881,  §  2508,  provides  that,  when 
land  in  which  a  piarried  woman  has  an  inchoate 
interest  shall  be  sold  at  judicial  sale,  her  inter- 
est shall  become  absolute,  as  if  her  husband  was 
dead.  A  married  man  conveyed  to  his  assignee 
two  tracts  of  land,  each  subject  to  a  mortgage. 
The  assignee  sold  one  tract  for  more  than  the 
mortgage,  and  paid  the  wife  'her  share  of  the 
entire  purchase  money.  The  other  tract  he  sold 
for  less  than  the  mortgage.  Held,  that  the  wife 
had  no  claim  against  the  assignee  for  any  part 
of  the  price  of  the  second  tract,  her  inchoate 
right  therein  being  subject  to  the  mortgage.— El- 
der V.  Robbins,  122  Ind.  203,  23  N.  E.  713. 

[u]  (Sup.  1891) 
Where  a  husband  was  adjudged  a  bankrupt 
and  property  was  sold  under  an  order  made  in 
the  proceedings  in  1878,  the  wife  became  the 
owner  of  an  absolute  estate  in  the  land  in  that 
year.— Powers  v.  Nesbit,  27  N.  E.  501,  127  Ind. 
497. 

[uu]    (Sap.  1891) 

A  mortgage  executed  by  plaintiff  and  her 
husband  on  the  husband's  land  was  foreclosed 
after  the  husband  had  conveyed  the  land  to  a 
third  person,  in  which  conveyance  plaintiff  did 
not  join.  Held,  that  the  fact  that  the  husband 
had  no  title  at  the  time  of  the  foreclosure  did  not 
prevent  plaintiff's  inchoate  interest  from  vest- 
ing absolutely  on  the  foreclosure  sale ;  Rev.  St. 
1881,  §  2508,  providing  that  in  all  judicial  sales 
of  real  property  a  married  woman's  inchoate  in- 
terest, where  it  is  not  directed  by  the  judgment 
to  be  sold  or  barred  by  the  sale,  shall  become 
absolute,  and  vest  in  the  wife  in  the  same 
manner  as  on  the  husband's  death,  whenever  the 
legal  title  of  the  husband  shall  become  absolute 
and  vested  in  the  purchaser.— Kel ley  v.  Canary, 

129  Ind.  4G0,  29  N.  E.  11. 

[y]     (Sap.  1892) 

Where  the  wife  of  an  assignor  for  the 
benefit  of  creditors  does  not  join  in  the  deed  of 
an  assignment,  her  inchoate  interest  in  the  real 
estate  assigned  does  not  become  perfect  until  a 
sale  by  the  assignee,  who  is  entitled  to  actual 
possession  until  such  sale.— Taylor  r.  Bruner, 

130  Ind.  482,  30  N,  E.  (^35. 

[w]    (Sap.  1893) 

Under  Rev.  St.  1881,  S  2508,  providing 
that  in  all  cases  of  judicial   sale  of   land   in 


which  a  married  woman  has  an  inchoate  inter- 
est by  virtue  of  her  marriage,  where  such  inter- 
est is  not  directed  by  the  judgment  to  be  sold, 
it  shall  become  absolute  in  the  wife,  in  the 
same  manner  as  it  becomes  absolute  on  the 
death  of  the  husband,  "whenever  by  virtue  of 
the  sale  the  legal  title  of  the  husband  ♦  ♦  ♦ 
shall  become  absolute  and  vested  in  the  pur- 
chaser," a  wife's  inchoate  interest  in  land  of 
her  husband,  who  is  still  living,  does  not  be- 
come absolute  on  a  judicial  sale  thereof  from 
which  redemption  has  been  made  by  grantees  of 
the  husband. — Huffmaster  v.  Ogden,  135  Ind. 
GOl,  35  N.  E.  512. 

[w]     (Sap.  1894)         ^ 

Upon  subjecting  to  sale,  to  satisfy  cred- 
itors, land  purchased  by  the  husband,  but  fraud- 
ulently taken  in  the  name  of  the  wife,  her  in- 
choate one-third  interest  becomes  absolute,  un- 
der Rev.  St.  1894,  §  2609  (Rev.  St.  1881,  $  2508). 
—Whitney  v.  Marshall,  138  Ind.  472,  37  N.  E. 
9C4. 

Cww]    (Sap.  1899) 

Where  the  owner  of  real  estate  sold  and" 
conveyed  the  same,  his  wife  not  joining  therein, 
the  deed  never  being  recorded,  and  the  land  wa» 
sold  for  taxes  thereafter  accrued,  and  the  pur- 
chaser at  the  tax  sale  quieted  the  title  as  against 
the  grantor,  the  legal  title  of  the  grantee  vested 
in  the  purchaser  at  the  tax  sale,  and  not  that 
of  the  grantor,  and  the  inchoate  interest  of  the- 
grantor's  wife,  does  not  vest  until  the  death  of 
her  husband.— Pattison  v.  Wert,  55  N.  E.  227» 
153  Ind.  453. 

Acts  1875,  p.  178  (Bums'  Rev.  St.  1894,  I 
26C9 ;  Homer's  Rev.  St.  1897,  §  2508),  making 
a  married  woman's  inchoate  right  of  dower  vest 
absolutely  where  the  husband's  title  to  the  land 
is  sold  at  judicial  sale  without  an  order  direct- 
ing a  sale  of  the  inchoate  interest,  does  not  ap- 
ply to  land  which  a  husband  had  conveyed  prior 
to  the  judicial  sale. — Id. 

Acts  1875,  p.  178  (Bums'  Rev.  St.  1894,  $ 
2GC9:  Horner's  Rev.  St.  1897,  f  2508),  making 
a  married  woman's  inchoate  right  of  dower  ta 
vest  absolutely  where  the  husband's  title  to  land 
is  sold  at  judicial  sale  without  an  order  direct- 
ing a  sale  of  the  inchoate  interest,  does  not  ap- 
ply to  land  sold  under  a  foreclosure  of  a  tax  liea 
which  attached  before  the  act  was  passed.— Id. 

[x]     (Sap.  1901) 

Rev.  St.  1881,  I  2.->08  (Homer's  Rev.  St. 
1897,  §  2508;  Bums'  Rev.  St.  1894,  f  2669), 
declares  that  an  undivided  third  in  real  estate 
of  her  husband  is  cast  on  the  wife  during  the 
husband's  life  whenever,  as  the  result  of  a  sale 
based  on  judicial  proceedings  in  which  her  in- 
choate interest  is  not  barred,  the  legal  title  of 
the  husband  in  his  real  estate  shall  become  ab- 
solute and  vested  in  the  purchaser  thereof,  and 
"not  otherwise."  Heldf  that  as  the  statute 
means  the  wife's  inchoate  interest  cannot  be- 
come a  vested  interest  during  the  husband's  life 
by  operation  of  law  under  any  other  circumstanc- 
es than  specified,  and  does  not  prevent  a  mar- 
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ried  woman  devesting  her  interest  during  his  life 
in  consideration  of  receiving  the  equivalent  of 
its  value,  if  the  transaction  does  not  prejudice 
her  husband's  creditors,  where  it  was  agreed 
that  if  the  husband  should  deed  certain  land 
the  grantee,  in  consideration  of  the  wife's  sur- 
render of  her  interest  in  the  same,  would  con- 
vey to  her  a  portion  of  the  land,  the. portion 
so  conveyed  to  her  was  not  subject  to  execution 
against  the  husband ;  it  appearing  that  all  his 
land  had  not  been  of  greater  value  than  the 
amount  of  incumbrances,  and  was  exempt.— 
lliggins  V.  Ormsby,  59  N.  E,  321,  156  Ind.  82. 

[XX]    (S«p.  1901) 

Action  was  brought  by  a  vendor  to  enforce 
his  ]ien  for  the  unpaid  purchase  money.  The 
^wifc  of  the  defendant  was  not  made  a  party. 
In  pursuance  of  a  judgment,  the  lands  were 
$«ld,  and  purchased  by  the  plaintiff.  Ueld, 
that  the  contention  that  by  the  sale  to  the 
plaintiff  the  wife's  inchoate  dower  interest  be- 
came tested  cannot  be  sustained,  since  her  in- 
choate dower  interest  was  subject  to  the  supe- 
rior equity  of  the  vendor.— Sarver  v.  Clarkson, 
50  N.  E.  933,  156  Ind.  316. 

[y]     (App.  1903) 

A  conveyance  under  order  of  the  court  by 
an  assignee  for  creditors  to  the  assignor's  wife 
of  certain  realty  in  consideration  of  the  relin- 
•qnishment  of  her  inchoate  interest  in  all  other 
realty,  and  the  release  of  a  mortgage  held  by 
her  on  certain  other  lands,  did  not  operate  to 
merely  vest  her  inchoate  interest,  so  that  under 
Homer's  Rev.  St.  1901,  |  2510,  such  realty 
would  descend  to  her  husband  on  her  death,  but 
•she  was  a  purchaser  for  value,  and  could  dis- 
pose of  it  by  will.— Willson  v.  Miller,  66  N.  E. 
757,  30  Ind.  App.  586. 

[yy]    (App.  1906) 

Bums*  Ann.  St.  1001,  f  2652,  provides  that 
a  surviving  widow  shall  be  entitled  to  one-third 
of  the  real  estate  of  which  her  husband,  was 
seised  during  marriage  and  in  the  conveyance 
of  which  she  may  not  have  joined.  Bums'  Ann. 
St.  1901,  I  2669,  provides  that  in  case  of  ju- 
-dicial  sales  of  realty  in  which  any  married  wo- 
man has  an  inchoate  interest  by  virtue  of  her 
marriage,  and  such  interest  was  not  sold  by 
the  judgment,  it  shall  vest  in  the  wife  as  such 
inchoate  interest  becomes  absolute  on  the  death 
of  the  husband,  and  that  when  so  vested  the 
wife  shall  have  the  right  to  the  immediate  pos- 
«ession  thereof  and  may  have  partition.  A  hus- 
band brought  partition,  and  the  land  was  sold, 
and  certain  creditors  claimed  the  interest  of 
the  husband  under  a  judgment  against  him. 
Held,  that  the  judgment  creditors  could  not  as 
against  the  wife  hold  the  entire  fund  realized 
from  the  partition  proceedings  of  the  husband's 
real  estate,  in  the  conveyance  of  which  she  had 
not  joined,  and  in  which  proceedings  she  was 
not  a  party.— Staser  v.  Gaar,  Scott  &  Co.,  38 
Ind.  App.  696,  78  N.  E.  987. 

[s]     (Sup.  1907) 

Such  section  vests  the  wife's  interest, 
against  her  husband  as  well  as  against  credi- 


tors, notwithstanding  section  2640,  Bums'  Ann. 
St.  1901,  providing  that  the  widow's  one-third 
of  real  estate  shall  descend  to  her  in  fee  simple 
"free  from  all  claims  of  creditors."— Green  v. 
Estabrook,  168  Ind.  123,  79  N.  E.  373,  120  Am. 
St.  Rep.  349. 

Bums'  Ann.  St.  1901,  |  2669  (Act  March 
11,  1875,  p.  178,  c.  123,  f  1),  provides  that, 
where,  at  the  judicial  sale  of  realty,  a  wife's 
inchoate  interest  is  not  directed  by  the  judg- 
ment to  be  sold  or  barred,  such  interest  shall 
become  absolute  as  upon  the  death  of  the  hus- 
band, when,  by  virtue  of  the  sale,  the  legal  title 
of  the  husband  vests  in  the  purchaser.  For  the 
protection  of  the  wife,  the  decree  of  foreclorfure 
of  a  mortgage  in  which  she  had  joined  ordered 
sold  only  two-thirds  of  the  property.  Held, 
that  her  title  became  absolute  with  that  of  the 
purchaser  of  the  two-thirds  share,  though  the 
decree  did  not  specifically  provide  that  the 
whole  of  the  husband's  estate  should  be  sold, 
leaving  her  inchoate  interest  to  become  vested. 
-Id. 

Bums'  Ann.  St.  1901,  §  2669,  providing 
that  the  wife's  inchoate  interest  in  her  hus- 
band's land  shall  become  vested  when  such  land 
is  sold  at  a  judicial  sale,  must  be  liberally  con- 
st med  in  favor  of  the  wife.— Id. 

Bums'  Ann.  St.  1901,  §  2609.  providing 
that  on  a  judicial  sale  of  a  husband's  land  the 
wife's  interest  therein  shall  vest,  is  a  substi- 
tute for  her  common-law  dower,  which  consti- 
tutes a  legal,  equitable,  and  moral  right.— Id. 

[zz]    (Sap.  1907) 

On  the  foreclosure  of  a  mortgage  on  the 
husband's  land,  a  court  will  protect  the  wife's 
rights  therein  as  given  by  Bums'  Ann.  St.  1901, 
§  2669,  vesting  in  the  wife  her  rights  in  her 
husband's  land  sold  at  judicial  sale  for  the 
payment  of  his  debts.— Staser  v.  Gaar,  Scott  & 
Co.,  168  Ind.  131,  79  N.  E.  404. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  87,  88. 
See,  also,  14  Cyc.  pp.  927,  928. 

(B)  BAR,  RELEASE.  OR  FORFEITURE. 

Application  of  statute  of  frauds,  see  Fbauds, 

Statute  of,  |  63. 
Release  of  dower  as  consideration  for  contract 

to  convey,  see  Vendor  and  Purchaser,  § 

13. 

§  37.  Stmtutory  proTisions. 

[a]  Where  a  husband  made  a  conveyance  of 
land  in  which  his  wife  did  not  join,  prior  to 
the  statute  abolishing  dower  and  substituting 
one-third  in  fee  simple,  and  died  after  such 
statute  took  effect,  the  widow  is  not  entitled 
to  dower  in  the  land  so  conveyed. — (Sup.  1859) 
Strong  V.  Clem,  12  Ind.  37;  (1872)  May  v. 
Fletcher,  40  Ind.  575;  (1874)  Bowen  v.  Prew- 
ton,  48  Ind.  367;  (1875)  Taylor  v.  Sample,  51 
Ind.  423;  (1876)  Colman  v.  De  Wolf,  53  Ind. 
428;   (1883)  Wiseman  v.  Beckwith,  90  Ind.  1S5. 
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[b]  (Svp.  1859) 

In  estates  aliened  by  the  husband  before 
the  Revised  Code  of  1852  took  effect,  the  wife 
has  no  right  of  dower  or  other  interest  in  the 
land,  nnless  the  right  was  consummate  by  the 
death  of  the  husband  before  the  taking  effect 
of  the  Code.— Giles  v.  Gullion,  13  Ind,  487. 

[c]  (Sup.  1863) 

Where  a  husband  owning  real  estate  con- 
veys the  same,  his  wife  not  joining  in  the  con- 
veyance, and  he  dies  before  the  taking  effect  of 
the  Code  of  1852,  abolishing  dower,  and  sub- 
stituting one-third  in  fee  simple,  the  widow's 
right  of  dower  in  such  real  estate  became  vest- 
ed, and  she  is  entitled  to  have  the  same  assign- 
ed to  her  after  the  taking  effect  of  such  Code. 
— Galbreath  v.  Gray,  20  Ind.  200. 

fd]  Where  a  mortgage  is  made  prior  to  the 
passage  of  a  statute  which  provides  for  the 
vesting,  upon  foreclosure,  of  the  inchoate  in- 
terest of  the  mortgagor's  wife,  her  rights  are 
fixed,  upon  foreclosure,  by  the  law  in  force 
when  the  mortgage  was  made.— (Sup.  1881)  Mc- 
Glothlin  V.  Pollard,  81  Ind.  228;  (1882)  I^ase 
v.  Owen  I^dge,  No.  146,  I.  O.  O.  F.,  83  Ind. 
498. 

For  Cases  fro^  Other  States, 

See  17  Cent.   Dig.   Dower,  §§  131,  146; 

35  Cent.  Dig.  Mtg.  §  209. 
See,  also,  note,  4  C.  C.  A.  205. 

§  38.  Power  of  liviband  in  general. 

[a]  (Sup.  1854) 

When  a  husband  conveys  land  in  which  the 
wife  has  an  inchoate  right  of  dower,  no  act 
done  by  him  subsequent  to  the  conveyance  can 
affect  the  right  of  the  wife. — Rank  v.  Hanna,  6 
Ind.  20. 

[b]  (Sup.  1871) 

None  of  the  disabilities  imposed  upon  mar- 
ried women  attach  to  the  condition  of  a  mar- 
ried man.  lie  is  as  free  to  receive  the  title  to 
property,  and  dispose  of  it,  after  marriage  as 
before,  except  that  he  cannot  l)y  his  convey- 
ance affect  the  inchoate  right  of  his  wife  to  his 
real  estate.— Sims  v.  Rickets,  35  Ind.  181,  9 
Am.  Rep.  679. 

[c]  (Sup.  187?.) 

A  widow  claiming  under  an  unrecorded 
deed  of  land,  executed  to  her  husband,  will  hold 
one-third  of  the  land  against  subsequent  pur- 
chasers for  value,  with  notice  that  the  deed 
was  not  recorded.— Brannon  v.  May,  42  Ind.  92. 

[dj      (Sup.  1874) 

The  fact  that  the  deed  to  real  estate  con- 
veyed to  a  husband  has,  after  the  conveyance, 
been  destroyed  by  the  husband's  consent,  with- 
out having  been  recorded,  does  not  estop  the 
widow  from  setting  up  her  claim  to  one-third 
of  the  property,  as  she  cannot  be  deprived  of 
her  statutory  right  to  one-third  of  the  lands  of 
which  her  husband  was  seised  during  cover- 
ture by  any  act  of  the  husband  alone.    She  does 


not  take  such  interest  as  heir  to  her  husband, 
but  by  virtue  of  her  marital  rights. — Johnson 
V.  Miller,  47  Ind.  376,  17  Am.  Rep.  699. 

[e]      (Sup.  1886) 

Where  a  husband,  during  marriage,  be- 
comes seised  of  real  estate  in  fee  simple,  the 
right  of  the  wife  therein  cannot  be  defeated 
by  him  by  any  agreement  short  of  a  conveyance 
in  which  she  joins. — Grissom  v.  Moore,  106  Ind. 
296,  6  N.  E.  629,  55  Am.  Rep.  742. 

F^R  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  $§  89,  94,  9.%, 

132. 
See,  also,  14  Cyc.  pp.  929^  943-945;    note, 

18  L.  R.  A.  75. 

§  39.   Power  of  wife  in  s^neral. 

[a]     (A  pp.  1908) 

A  wife  may  waive  her  right  to  her  inchoate 
interest  in  her  husband's  real  estate.— Drucka- 
miller  v.  Coy,  42  Ind.  App.  500,  85  N.  E.  1028. 

B^OR  Cases  from  Other  States. 

See  17  Cent.  Dig.  Dower,  §§  155,  156. 

§  40.  Jointnrei. 

Election  between  jointure  and  dower,  see  post, 
§  58. 

[a]     (Sup.  1889) 

During  coverture  a  husband  caused  to  be 
conveyed  to  his  wife  a  tract  of  land,  reciting 
that  it  was  in  lieu  of  her  interest  in  the  lands 
owned  by  him  and  of  which  he  might  die  pos- 
sessed *'as  her  jointure  in  her  said  husband's 
land  forever.**  J/eW,  that  the  deed  was  intend- 
ed by  the  parties  thereto  as  a  jointure.— Glass  v. 
Da^is,  21  N.  E.  319,  118  Ind.  593. 

For  Cases  from  Other  States, 

See    17   Cent.    Dig.    Dower,   §§   111-113. 
See,  also,  14  Cyc.  pp.  936-938. 

§41.  Antenuptial  settlements  and  agree- 
ments. * 

Election    between    settlement    and    dower,    see 
post,  §  58. 

[a]     (Sup.  18S3) 

An  antenuptial  agreement  by  which  the 
husband  obligated  himself  to  provide  a  suitable 
home  during  the  marriage,  and,  in  case  the  wife 
should  survive  him,  certain  described  lands 
should  be  set  apart  for  her  use  and  benefit  until 
she  died  or  remarried,  and  also  to  set  aside  a 
certain  sum  of  money  to  be  kept  at  annual  in- 
terest for  her  benefit,  the  wife  to  have  no  more 
or  greater  share  of  or  in  the  estate  of  the  hus- 
band than  so  provided,  duly  signed  and  sealed 
by  the  parties  to  the  marriage,  was  a  deed  cre- 
ating a  jointure  within  the  meaning  of  Rev.  St. 
1881,  I  2500,  providing  that  whenever,  for  the 
purpose  of  creating  a  jointure  for  an  intended 
wife,  a  pecuniary  provision  shall  be  made  for 
the  benefit  of  the  intended  wife,  the  lands  con- 
veyed to  or  in  trust  for  her  the  same  shall  be 
a  bar  to  the  claim  of  such  wife  in  the  lands  of 
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the  hoflband,  proTided  the  wife  at  the  time  of 
the  creation  of  such  jointure  si^ified  in  writing 
indorsed  on  or  attached  to  the  deed  her  assent 
to  receive  the  same  in  lien  of  such  right.— Craig 
V.  Craig,  90  Ind.  215. 

[b]    (S«p.  1883) 

Where  an  antenuptial  contract  limits  the 
interest  of  the  wife  in  case  she  survives  her 
husband  to  one-third  of  his  land  for  life,  she 
cannot  on  his  death  claim  also  one-third  in  fee. 
—Shaffer  t.  Shaffer.  90  Ind.  472. 

[cl     (8«p.  1898) 

An  adult  woman  before  her  marriage  may 
bar  her  legal  rights  in  her  husband's  estate  by 
her  agreement  to  accept  any  other  provisions  in 
lieu  thereof,  and  such  an  agreement  will  be  up- 
held and  enforced  by  the  courts,  in  the  absence 
of  fraud  or  imposition  upon  her,  and  where  it 
may  be  said  under  the  particular  circumstances 
that  it  is  not  unconscionable.— Kennedy  v.  Ken- 
nedy, 50  N.  E.  756,  150  Ind.  636. 

For  Cases  from  Other  States, 

See  17  Cent.   Dig.   Dower,  f§  114-122. 
See,  also,  14  Cyc.  pp.  939-lMl. 

S  42«   Postnuptial  settlements  and  agree- 
ments. 
[a]     (Sup.  1878) 

Under  Rev.  St.  p.  414,  H  36,  40,  a  post- 
nnptial  agreement,  making  a  pecuniary  provi- 
sion in  lieu  of  the  dower  right  in  the  real  es- 
tate, must  be  in  writing,  with  an  acknowledg- 
ment attached  or  indorsed  that  the  wife  has  as- 
sented to  such  substitution. — Randies  v.  Ran- 
dies, 63  Ind.  93. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  SS  123-128. 
See,  also,  14  Cyc.  pp.  941-943. 

§  44.  ConTeyanoe  by  Imsband  after  atar- 
liace. 

Conveyance  by  wife,  see  post,  §  49. 

[a]  (Sup.  1854) 

Where  the  husband  was  seised  in  fee  of 
an  undivided  interest  in  land,  which  he  sold, 
and  the  purchaser  during  the  husband's  lifetime 
had  his  share  set  off  to  him  in  severalty,  the 
widow  may  have  her  dower  assigned  out  of  the 
whole  undivided  estate,  as  if  partition  had  not 
been  made.— Rank  v.  Ilanna,  6  Ind.  20. 

[b]  (Sap.  1872) 

Where  the  husband  conveys  without  the 
wife,  and  the  wife  survives  her  husband,  she 
is  entitled  to  dower.- May  v.  Fletcher,  40  Ind. 
575. 

[c]  fSHp.  1877) 

The  right  of  a  wife  in  unincumbered  land 
held  by  the  husband  under  an  unrecorded  deed 
is  extinguished  by  his  surrender  of  such  deed 
to  the  grantor,  and  his  causing  the  latter  to 
ronvey  the  land  to  an  innocent  third  person.- 
.\lexander  v.  Herbprt,  60  Ind.  184. 


[d]  (Sup.  1882) 
Rev.  St.  1881,  S  2491,  provides  that  a  sur- 
viving wife  shall  be  "entitled  to  one-third  of  all 
the  real  estate  of  which  her  husband  may  have 
been  seised  in  fee  during  marriage,  in  the  con- 
veyance of  which  she  did  not  join,"  but  'if  a 
man  marry  a  second  wife,  and  has  no  chil- 
dren by  her,  but  has  children  alive  by  a  pre- 
vious wife,  the  land  which  at  his  death  de- 
scends to  such  wife  shall  at  her  death  descend 
to  his  children."  Ueld^  that  where  a  husband 
conveyed  his  property  to  a  child  of  the  first 
marriage,  the  second  wife  not  joining  in  the 
deed,  she  was  entitled  to  one-third  in  fee;  the 
proviso  of  the  act  being  applicable  only  where 
the  husband  was  the  owner  of  land  at  his  death. 
—Slack  V.  Thacker,  84  Ind.  418. 

[e]       (Sup.  1891) 

The  rights  of  a  widow  in  land  conveyed 
by  her  husband  in  fee  to  a  creditor  to  8e<!Ui*e 
him,  but  to  defraud  other  creditors,  are  not 
affected  by  such  fraudulent  intent,  unless  she 
was  aware  of  and  participated  in  the  same;  and, 
if  she  be  innocent  in  the  premises,  the  absolute 
conveyance  will,  as  to  her  rights,  be  declared  a 
mortgage.— Kitts  v.  Willson,  130  Ind.  492,  29 
N.  E.  401. 

[f]  (Sop.  1895) 
Where  one  deeds  land  to  his  daughter, 
without  the  joinder  of  his  wife,  the  wife  is  en- 
titled, after  his  death,  to  a  one-third  interest 
in  said  land  in  fee,  under  Rev.  St.  1894,  § 
2652  (Rev.  St.  1881,  §  2491),  giving  a  surviving 
wife  one-third  of  all  the  real  estate  of  which 
her  husband  may  have  been  seised  during  the 
marriage. — Graves  v.  Fligor,  140  Ind.  25,  38  N. 
E.  853. 

[gl      (Sup.  1906) 

rnder  Burns*  Rev.  St.  1901,  §  2652  (Rev. 
St.  1881.  §  2491),  a  wife  who  does  not  join  her 
husband  in  conveying  land  owned  by  him  at  any 
time  during  their  marriage  is  entitled,  on  sur- 
viving him,  to  one-third  thereof  at  his  death.— 
Fry  V.  Hare,  166  Ind.  415,  77  N.  E.  803. 

[h]     (App.  1906) 

The  legal  widow  takes  her  statutory  rights 
in  all  of  her  deceased  husband's  property,  in 
whose  transfer  she  did  not  join,  though  the 
grantee  was  ignorant  of  her  marriage  to  such 
husband  and  believed  him  married  to  the  wo- 
man who  lived  with  him  and  who  joined  in  ex- 
ecution of  the  deed. — Stevens  v.  Wooderson,  oS 
Ind.  App.  617,  78  X.  E.  6S1. 

lij  (App.  1S09) 
Under  Burns'  Ann.  St.  11)08.  §  3029,  pro- 
viding  that,  with  certain  exceptions,  a  surviving 
wife  is  entitled  to  one-third  of  all  the  real  es- 
tate of  which  her  husband  may  have  been 
seised  in  fee  simple  at  any  time  during  th? 
marriage,  and  in  the  conveyance  of  which  she 
did  not  join,  together  with  all  lands  in  which 
he  owed  an  equitable  interest  at  the  time  of  his 
death,  a  wife's  interest  attaches  to  the  real  es- 
tate by  virtue  of  her  husband's  seisin  during 
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marriage,  which  cannot  be  divested  by  his  con- 
veyance, in  which  she  did  not  join.— Keener  v. 
Grubb,  80  N.  E.  896. 

For  Gases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  3,  130-143. 
See,  also,  14  Cyc.  pp.  945-1M7. 

I  45.   Assignment  by  l&nsband  for  benefit 
of  creditors  or  in  insolTenoy. 

[a]  (Sup.  1883) 

A  wife  is  not  precluded  from  asserting  ti- 
tle to  one-third  of  the  lands,  under  Rev.  St. 
1881,  §  2508,  by  the  fact  that  she  joined  with 
her  husband  in  a  conveyance  made  to  defraud 
his  creditors,  where,  upon  his  subsequently  be- 
coming bankrupt,  the  grantee  reconveyed  to  the 
assignee  in  bankruptcy  in  compromise  of  a  suit 
brought  by  him,  and  the  assignee  conveyed  the 
land  as  part  of  the  husband's  estate  in  bank- 
ruptcy.—Mattill  V.  Baas,  89  Ind.  220. 

[b]  (Sup.  1884) 

The  judicial  sale  of  lands  of  a  bankrupt  by 
order  of  the  bankruptcy  court  to  satisfy  liens 
thereon,  the  wife  not  being  a  party  to  the  or- 
der of  sale,  does  not  devest  the  rights  of  the 
wife  in  such  lands.— Ragsdale  v.  Mitchell,  97 
Ind.  458. 

[c]  (Sap.  1885) 

Where  a  husband  executes  alone  a  deed 
of  assignment  for  the  benefit  of  his  creditors  of 
all  his  property,  including  land  previously  mort- 
gaged by  himself  and  wife,  title  to  one-third  of 
such  land  remains  in  the  wife,  subject  to  said 
mortgage.— Chase  v.  Van  Meter,  140  Ind.  321, 
39  N.  B.  455. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Dower,  §  144. 

§  46.  Judicial  sale  of  property. 

As  vesting  of  interest,  see  ante,  §  30. 

Sale   under   order  of   court   in   administration 

of  deceased  husband's  estate,  see  Executors 

AND  Administrators,  f  387. 

[a]  (Sap.  1832) 

Rev.  Code  1824,  p.  157,  providing  the 
clause  in  the  statute  which  says  that  the  wid- 
ow's dower  shall  not  be  considered  as  sold  or 
extinguished  by  a  sale  of  her  husband's  proper- 
ty by  virtue  of  any  decree,  execution,  or  mort- 
gage to  which  she  is  not  a  party,  has  no  rela- 
tion to  a  decree,  etc.,  existing  previous  to  the 
marriage.— McMahan  v.  Kimball,  3  Blackf.  1. 

[b]  (Sap.  1851) 

A.  having  sold  a  tract  of  land  to  B.,  the 
latter  paid  a  portion  of  the  purchase  money, 
gave  his  note  for  the  balance,  and  took  a  bond 
conditioned  that  a  deed  should  be  made  when 
all  the  purchase  money  was  paid.  B.  took  pos- 
session, and  died,  leaving  heirs.  The  purchase 
money  being  unpaid,  A.  filed  his  bill  to  en- 
force payment  by  a  sale  of  the  land.  A  decree 
was  rendered,  and  the  land  sold  to  C.  A.  mar- 
ried prior  to  the  said  sale  to  C,  and  died.  Held, 


that  his  widow   was  not  entitled  to  dower  in 
said  land.— Kintner  v.  McRae,  2  Ind.  453. 

[cj      (Sap.  1865) 

A  husband  executed  a  mortgage  in  which 
his  wife  did  not  join,  on  his  interest  in  land 
held  by  him  as  tenant  in  common  with  others. 
The  mortgage  was  afterwards  foreclosed,  and 
the  land  bought  in  by  the  mortgagee.  The 
mortgagee  afterwards  sued  for  partition  against 
the  trustee  in  common  with  A.,  and  on  a  re- 
port that  the  land  was  not  susceptible  of  par- 
tition an  order  of  sale  was  made,  and  said 
mortgagee  became  the  purchaser.  Thereafter 
the  husband  died,  and  his  widow  sued  for  par- 
tition against  the  mortgagee,  claiming  to  have 
one- third  of  the  endowable  interest  of  her  hus- 
band set  apart  to  her.  Heldf  that  the  sale  un- 
der the  proceedings  for  partition  did  not  devest 
the  contingent  interest  of  the  widow. — Verry  v. 
Robinson,  25  Ind.  14,  87  Am.  Dec.  34G. 

[d]  (Sap.  1870) 

A  husband  and  wife  executed  a  mortgage 
without  warranty  on  certain  land  to  which  nei- 
ther had  title,  but  afterwards  the  husband  ac- 
quired title  thereto  in  fee  simple.  Subsequent- 
ly the  mortgage  was  foreclosed,  neither  of  the 
mortgagors  appearing  in  the  suit,  and  the  land 
was  sold  to  one  not  a  party.  The  husband 
died.  Held,  that  the  widow  was  entitled,  as 
such,  to  one-third  of  the  land.— Curren  v.  Dri- 
ver, 33  Ind.  480. 

[e]  (Sap.  18n) 

The  act  abolishing  tenancies  in  dower  and 
by  curtesy  did  not  except  inchoate  rights. 
Hence,  where  a  husband  mortgaged  lands  be- 
fore the  date  of  the  act,  his  wife  not  joining, 
and  the  mortgage  was  foreclosed,  the  widow 
took  no  interest  in  the  land.  She  was  not  en- 
titled to  dower  in  consequence  of  the  act,  and 
she  could  not  take  her  third  in  fee  simple,  as 
the  interest  of  the  mortgage  could  not  be  di- 
minished without  incurring  the  charge  of  hav- 
ing impaired  the  obligation  of  the  contract. — 
Hoskins  v.  Hutchings,  37  Ind.  324. 

[fl     (Sap.) 

A  sale  on  exeaition  does  not  devest  the 
wife's  title  to  dower.— (Sup.  1872)  May  v. 
Fletcher,  40  Ind.  575;  (1882)  Nutter  v.  Fouch. 
8G  Ind.  451. 

[gl     (Sap.  1875) 

The  widow  of  a  judgment  defendant,  who 
married  him  after  the  lien  of  the  judgment  at- 
tached, has  no  claim,  by  virtue  of  her  marriage, 
to  real  estate  sold  to  satisfy  the  judgment,  even 
though  the  original  judgment  was  revived  by 
the  administrator  of  the  deceased  judgment  cred- 
itor after  the  marriage,  and  the  real  estate 
sold  after  such  judgment  was  revived;  10  years 
not  having  elapsed  after  the  original  judgment 
was  obtained  and  before  it  was  revived.— Arm- 
strong V.  McLaughlin,  49  Ind.  370. 

[h]    (Sap.  1875) 
Under  the  statute  of  descent  of  1852,  which 
abolished  dower  and  provided  that  the  wife  of 
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one  who  had  heen  seised  in  fee  of  land  during 
coverture  should  be  entitled  to  one-third  in  fee 
of  all  land  to  the  alienation  of  which  she  had 
not  consented,  a  wiclow  of  one  whose  land  was 
attempted  to  be  sold  under  execution  before 
such  act  went  into  effect,  such  attempted  sale 
being  void,  is  entitled  to  a  one-third  interest  in 
such  land,  where  her  husband  died  after  it  took 
eifect— Thacher  v.  De  Vol,  50  Ind.  30. 

[i]  (S«p.  1S75) 
Under  the  statute  of  descent  of  1852,  which 
abolished  dower  and  gave  a  surviving  wife  a 
one- third  estate  in  fee  of  land  of  which  the 
husband  had  been  seised  during  coverture,  and 
to  the  alienation  of  which  she  had  not  consent- 
ed, a  widow  has  no  interest  in  land  owned  by 
her  husband  in  fee  simple,  sold  on  execution 
before  such  act  took  effect,  subject  to  her  in- 
choate right  of  dower,  where  her  husband  did 
not  die  until  subsequent  to  the  time  such  act 
took  effect— Taylor  v.  Sample,  51  Ind.  423.  ' 

in  (Sup.  1S78) 
1  Rev.  St.  1876,  p.  411,  {  6,  "regulating 
descents,**  etc.,  abolished  tenancies  by  the  cur- 
tesy and  in  dower;  and  where  land  of  the  hus- 
band, who  died  after  the  passage  of  said  act, 
was  sold  on  execution  against  him  prior  to  the 
date  when  such  act  took  effect,  the  widow  had 
no  right  of  dower  therein.— Carr  v.  Brady,  64 
Ind.  2Sw 

m     (S«p.  1880) 

Where  a  man  marries  a  second  time,  and 
acquires  land  which  is  sold  on  execution  against 
him,  and  dies  leaving  children  by  his  first  mar- 
riage only,  his  wife  is  entitled  merely  to  a  life 
estate  in  one-third  of  the  land  sold  on  execu- 
tion, under  1  Rev.  St.  1876,  p.  412,  {  24,  pro- 
viding that  if  a  man  marry  a  second  or  subse- 
quent wife,  and  has  by  her  no  children,  but  has 
children  living  by  a  previous  wife,  the  land 
which  at  his  death  descends  to  such  wife  shall 
at  her  death  descend  to  his  children.— Hendrix 
T.  Sampson,  70  Ind.  350. 

[1]  (S«p.  1882) 
The  act  of  March  U,  1875,  in  relation  to 
dower,  does  not  apply  to  judicial  sales  in  which 
the  wife's  inchoate  interest  is  directed  to  be 
sold  by  the  judgment  or  decree  upon  which  the 
sale  takes  place.— Gough  v.  Clift,  81  Ind.  371. 

[m]     (Svp.  1882) 

A  wife  is  not  entitle^  to  dower  in  one- 
third  of  land  sold  under  foreclosure  of  a  pur- 
chase-money mortgage  given  by  her  husband 
alone.— Baker  v.  McCune,  82  Ind.  585. 

[a]  (S«p.  1882) 
Tlie  fact  that  a  purchaser  of  land  against 
whom  the  vendor  had  obtained  a  personal  judg- 
ment for  the  purchase  money  consented  that  a 
general  execution  issued  on  the  judgment  might 
be  levied  on  the  land  without  a  previous  ex- 
haustion of  personalty  did  not  amount  to  a 
consent  that  the  vendor  might  forego  his  equi- 


table remedy  for  the  enforcement  of  his  lien 
so  as  to  deprive  the  wife  of  the  purchaser  of 
any  right  to  which  she  might  be  entitled  under 
1  Rev.  St.  1876,  pp.  413,  414,  f§  27,  35,  pro- 
viding that  a  wife  shall  be  entitled  to  one-third 
interest  in  any  land  in  which  her  husband  has  a 
fee-simple  estate  and  whidi  shall  be  sold  un- 
der an  execution  issued  on  a  judgment  against 
the  husband.— Nutter  v.  Fouch,  86  Ind.  451*. 

[o]     (Svp.  1887) 

Under  Act  March  11,  1875  (Rev.  St.  1881, 

I  2508),  providing  that  a  judicial  sale  of  land 
in  which  a  married  woman  has  an  inchoate  in- 
terest, which  is  not  by  the  judgment  directed 
to  be  sold  or  barred,  shall  vest  an  absolute  un- 
divided third  of  the  property  in  her  in  fee,  a 
purchaser  from  the  wife  of  her  interest  in  land 
previously  mortgaged  by  her  husband  alone,  in 
1874,  and  subsequently  sold  under  execution 
against  the  husband  in  1879,  takes  the  fee  in 
an  undivided  third  of  the  land,  which,  under 
the  state  practice,  cannot  be  cut  oflf  by  a  strict 
foreclosure.— Jefferson  v.  Coleman,  110  In^.  515, 

II  N.  B.  465. 

[p]     (Sup.  1887) 

Under  Rev.  St.  1881,  {  2508,  providing  that 
a  wife's  inchoate  interest  in  her  husband's  real 
estate  shall  vest  as  on  his  death,  on  a  judicial 
sale  of  such  real  estate  vesting  an  absolute  title 
in  the  purchaser,  such  interest  was  not  barred 
by  the  husband's  assignment  of  the  land  for  the 
benefit  of  creditors,  postponed  to  the  judgments 
on  which  the  land  was  sold,  because  not  record- 
ed; and,  on  her  death  after  the  sale,  her  hus- 
band inherited  her  interest  and  became  a  ten- 
ant in  common  with  the  purchasers.— Elliott  v. 
Cale,  113  Ind.  383,  14  N.  B.  708. 

[q]  (Sup.  1889) 
When  land  in  which  the  wife  of  the  mort- 
gagor has  an  inchoate  marital  interest  is  sold 
under  a  foreclosure,  directing  that  such  interest 
shall  be  barred  by  the  sale,  and  the  land  is 
afterwards  redeemed  by  a  judgment  creditor, 
and  sold  under  his  judgment  by  virtue  of  Rev. 
St.  I  773,  which  provides  that  such  sale  shall 
be  by  execution  on  the  judgment,  reciting  the 
amount  paid  for  redemption,  etc.,  and  that  all 
the  title  of  the  owner  shall  pass  to  the  pur- 
chaser, and  the  lien  of  the  original  foreclosure 
judgment  be  discharged  by  such  sale,  the  wife 
is  barred  thereby,  and  acquires  no  interest  un- 
der section  2508,  providing  that,  when  a  judi- 
cial sale  of  land  in  which  the  wife  of  the  debt- 
or has  such  an  interest  is  made  under  a  judg- 
ment which  does  not  direct  that  her  interest 
shall  be  barred,  she  shall  be  vested  absolutely 
with  a  share  of  the  land  equal  to  her  inchoate 
interest— Patterson  v.  Rosenthal,  117  Ind.  83, 
19  N.  E.  618. 

[r]     (Sup.  1891) 
Under  Rev.  St.  Ind.  1881,  §  2.j08,  making 
the  inchoate  interest  of  a  married  woman  in 
her  husband's  land  become  absolute  on  a  judi- 
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cial  sale,  as  on  his  death,  where  the  inchoate 
interest  is  not  directed  to  be  sold,  she  is  enti- 
tled, on  a  sale  under  a  mortgage  in  the  execu- 
tion of  which  she  joined,  to  an  order  that  the 
husband's  two  thirds  be  first  sold,  and  if  the 
whole  is  sold  the  husband*8  general  creditors 
have  no  claim  to  her  third  of  the  proceeds. — 
Purviance  v.  Emley,  126  Ind.  419,  26  N.  E. 
107. 

[8]  (Sup.  1891) 
A  sale  by  the  husband's  guardians  by  or- 
der of  court  to  pay  the  balance  of  the  unpaid 
purchase  price  and  other  debts  will  not  bar  the 
wife's  dower,  where  she  was  not  &  party  to 
the  proceeding  had  to  procure  the  order  of  sale. 
—Davis  V.  Hutton,  127  Ind.  481,  26  N.  E.  187, 
1006. 

[t]  (Sup.  1892) 
Rev.  St.  1881,  f  2491,  provides  that  a  sur- 
viving wife  is  entitled  to  one  third  of  all  the 
real  estate  of  which  her  husband  was  seised  dur- 
ing coverture,  in  a  conveyance  of  which  she  had 
not  joined.  Heldf  that  a  judgment  against  a 
husband  and  wife  quieting  title  to  land  which 
had  been  owned  by  the  former,  but  which  prior 
to  the  action  he  alone  conveyed,  is  binding  on 
the  wife  after  the  husband's  decease.  Curren 
v.  Driver,  33  Ind.  480,  overruled.— Tanguey  v. 
O'Connell,  132  Ind.  62,  31  N.  E.  409. 

[u]     (Sup.  1893) 

A  married  man  conveyed  land  by  deed 
in  which  his  wife  did  not  join.  The  land  was 
then  sold  for  taxes.  Hdd,  that  the  purchaser 
at  tax  sale  took  it  subject  to  the  inchoate 
right  of  the  wife  of  the  grantor,  and  that,  on 
the  death  of  her  husband,  she  was  entitled  to 
a  third  interest  in  the  laud,  free  from  any  lia- 
bility to  refund  to  the  purchaser  any  part  of 
the  taxes  paid  by  him  on  the  land  prior  to  the 
death  of  the  husband. — Thompson  v.  McCorkle. 
136  Ind.  484,  34  N.  E.  813,  36  N.  E.  211,  43 
Am.  St.  Rep.  334. 

[V]     (S«p.  1897) 

The  inchoate  right  of  a  wife  to  one-third  of 
her  husband's  real  estate,  given  by  Rev.  St. 
1894,  f  2652  (Rev.  St.  1881,  §  2491),  subsists  by 
virtue  of  the  seisin  of  the  husband,  and  is  sub- 
ject to  all  incidents  which  the  law  attaches  to 
such  seisin,  one  of  which,  in  case  of  a  tenancy 
in  common,  is  a  liability  to  be  devested  by  a 
partition  sale.— Ilaggerty  v.  Wagner,  48  N.  E. 
366,  148  Ind.  625,  39  U  R.  A.  384. 

The  clause  of  Rev.  St.  1S94,  §  2(MiO  (Rev. 
St.  1881,  §  2499),  substantially  providing  that 
the  right  of  the  wife  to  one-third  of  her  hus- 
band's real  estate  shall  not  be  affected  by  any 
judicial  proceeding  to  which  she  was  not  a  party, 
must  be  construed  with  those  sections  of  the 
Code  of  Civil  Procedure  (2  Gav.  &  H.  St.  pp. 
45,  46,  §§  17,  18)  relating  to  the  subject  of  nec- 
essary parties  to  civil  actions,  as  they  are  in 
pari  materia ;  and  to  give  effect  to  each  is  pos- 
sible by  construing  the  requirement  of  the  for- 
mer as  to  parties  to  relate  to  such  parties  only 
as  are  necessary  parties.— Id. 


Under  2  Gav.  &  H.  St.  p.  365,  S  23,  provid- 
ing that  the  moneys  arising  from  a  partition  sale 
*'shall  be  paid  ♦  ♦  ♦  to  the  persons  entitled 
thereto  according  to  their  respective  shares,"  no 
money  can  be  paid  to  the  wife  of  a  cotenant  on 
such  sale,  even  though  made  a  party,  as  she 
has  no  share  in  the  lands  of  her  husband  while 
he  lives;  and  therefore  Rev.  St.  1894,  §  2660 
(Rev.  St.  1881,  I  2499),  providing  that  no  **8ale 
♦  ♦  ♦  of  the  husband's  property,  by  virtue 
of  any  decree  ♦  ♦  ♦  to  which  she  shall  not 
be  a  party,  ♦  ♦  ♦  shall  prejudice  or  ex- 
tinguish the  right  of  the  wife  to  her  third  of 
his  lands,"  etc.,  does  not  apply  to  such  sales, 
as  she  could  effect  nothing  by  being  made  a 
party.— Id. 

[w]      (Sup.  1898) 

By  virtue  of  Burns'  Rev.  St.  1894,  f  2660 
(Rev.  St.  1881,  §  2499),  providing  that  no  con- 
veyance by  the  husband  without  the  consent 
of  the  wife,  evidenced  by  her  acknowledgment, 
nor  sale  under  any  decree,  execution,  or  mort- 
gage to  which  the  wife  is  not  a  party,  shall  ex- 
tinguish the  wife's  right  to  one-third  interest 
in  her  husband's  estate,  a  conveyance  of  real 
estate,  either  directly  by  the  husband  alone,  or 
by  an  officer,  to  satisfy  a  lien  given  by  the 
husband  individually,  passes  to  the  purchaser 
only  the  husband's  interest. — Frain  v.  Burgett* 
50  N.  E.  873,  52  N.  E.  395,  152  Ind.  55. 

[X]     (App.  1901) 

Where  a  wife  is  not  a  party  to  a  proceed- 
ing for  partition  of  realty  in  which  her  hus- 
band has  an  interest,  and  she  survives  him^ 
and  the  interest  of  the  husband  is  devesterf 
by  judicial  sale  in  such  proceedings,  she  re- 
tains no  interest  or  title  in  the  property. — 
Wagner  v.  Carskadon,  28  Ind.  App.  573,  60  X. 
E.  731,  61  N.  E.  976. 

[yj     (S«p.  1903) 

Bums'  Rev.  St.  1901,  §  2652,  provides  that 
a  surviving  wife  is  entitled,  except  as  other- 
wise provided,  to  a  third  of  the  real  estate  of 
which  her  husband  may  have  been  seised  in 
fee  simple  during  marriage.  A  husband  held 
possession  of  land  under  an  executory  contract 
for  a  conveyance  on  his  payment  of  the  price. 
He  was  sued  on  his  default,  and  answered. 
The  judgment  directed  a  lien  on  the  land  for 
the  balance  due  under  the  contract,  and  order- 
ed the  sale  of  his  equity  for  payment  of  the 
judgment.  A  sale  was  made,  and  he  surren- 
dered possession  t<\  the  purchaser.  Held,  that 
his  surviving  wife  had  no  interest  in  the  land.— 
Schaefer  v.  Purviance,  66  N.  E.  154,  160  Ind. 
63. 

[r]     (Sup.  1907) 

Under  Bums'  Ann.  St.  1901,  {  2069,  pro- 
viding that,  on  judicial  sale  of  real  property 
in  which  a  married  woman  has  an  inchoate 
right  that  is  not  directed  to  be  barred  or  sold, 
her  right  shall  become  absolute  when  the  title 
of  the  husband  shall  become  vested  in  the  pur- 
chaser, where  land  is  sold  in  partition  proceed- 
ings, the  wife  of  a  cotenant  is  entitled  a* 
against  his  judgment  creditors    to   the  protor- 
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tioD  of  her  share  of  the  proceeds  by  virtue  of 
her  dower  right.— Staser  v.  Gaar,  Scott  &  Co., 
ItiS  Ind,  131,  79  N.  E.  404. 

Fob  Cases  fbom  Otheb  States. 

See  17  Cent.  Dig.  Dower,  §§  92,  145-153. 
See,  also,  5  Cyc  p.  384,  14  Cyc.  pp.  947- 
952;   note,  16  Ia  R.  A.  776, 

1 47.  Dedi^atioa     or     appropriation     of 
property  to  public  use. 

M  (S«p.  1882) 
Under  Act  1852  (1  Rev.  St.  1876,  p.  897), 
providing  that  every  donation  or  grant  to  the 
public  or  to  any  individual,  religious  society, 
corporation  or  body  politic,  noted  as  such  on 
the  plat  of  the  town  wherein  such  donation  or 
grant  may  have  been  made  shall  be  considered 
a  general  guaranty  to  said  donee  or  grantee 
for  the  purposes  intended  by  the  donor  or  gran- 
tor, a  donation  or  grant  to  the  public  noted  as 
such  on  the  plat  of  an  addition  to  a  town,  made 
in  accordance  with  the  statute,  and  accepted 
by  the  town,  bars  the  dower  of  the  donor's 
wife.— Duncan  v.  City  of  Terre  Haute,  85  Ind. 
104. 

Fob  Cases  fbo^  Otheb  States, 
See  17  Cent.  Dig.  Dower,  S  96. 
See,  also,  14  Cyc.  pp.  930,  931. 

i  49.   Comreyaaee  or  release  by  wife. 

Liability  of  married  woman  joining  in  deed 
for  purpose  of  relinquishing  dower  on  cove- 
ants  therein,  see  Husband  and  Wife,  I  81. 

Release  of  dower  consummate  before  assign- 
ment, see  post,  f  57. 

[al    (Sup.  1843) 

Where  a  wife  joins  with  her  husband  in 
a  mortgage  of  land,  she  will  have  no  right  to 
claim  dower  in  the  premises,  without  redeeming 
the  mortgage.— Watson  v.  Clendenin,  6  Blackf. 
477. 

[b]  (Sup.  1845) 

A  conveyance  executed  by  husband  and 
wife,  but  in  the  body  of  which  the  wife's  name 
is  not  inserted,  does  not  convey  the  interest 
of  the  wife  to  the  premises.— Cox  v.  Wells,  7 
Blackf.  410,  43  Am.  Dec.  98. 

[c]  (Sup.  1847) 

Where  a  husband  and  wife  convey  property 
on  condition  that  they  be  permitted  to  occupy 
a  house  on  the  premises,  and  that  the  grantees 
furnish  them  with  support  during  their  lives, 
the  wife  is  entitled  to  dower  in  the  premises 
if  the  grantees  fail  to  comply  with  the  condi- 
tions.—Hefner  V.  Yount,  8  Blackf.  455. 

[d]  (Sup.  1862) 

A  deed  executed  while  the  statute  of  1824, 
providing  that  a  married  woman  may,  by  join- 
ing in  a  deed  with  her  husband,  release  or  con- 
vey her  dower,  was  in  force,  contained  the  fol- 
lowing in  relation  to  the  dower  of  the  wife: 
"In  witness  whereof  the  said  I.  R,  and  It,  his 
wife,  who  hereby  relinquishes  her  right  of  dower 


in  the  above  premises,  have  hereunto  set  their 
hands,  the  date  above  written."  Held,  that  un- 
der the  statute  the  words  amount  to  a  release. 
—Davis  V.  Bartholomew,  3  Ind.  485. 

A  deed  in  which  a  wife  joins  with  her  hus- 
band, to  be  sufficient  to  bar  dower,  must  itself 
contain  words  necessary  to  constitute  a  convey- 
ance or  release,  and  cannot  be  aided  by  the  cer- 
tificate of  acknowledgment.— Id. 

The  signature  and  seal  of  a  married  wo- 
man to  a  deed  executed  by  her  husband  are  not 
sufficient  of  themselves  to  release  her  dower. — 
Id. 

[e]      (Sup.  1867) 

A  release  can  only  operate  as  a  conclusion 
between  parties  and  privies,  and  cannot  inure 
to  bind  an  estate,  or  transfer  by  estoppel  an  in- 
terest, not  possessed  at  the  time.— Matlock  v. 
Lee,  9  Ind.  29& 

[f  J     (Sup.  1870) 

1  Gav.  &  H.  St.  p.  260,  provides  that,  if 
a  mortgagor  uses  the  words  ''mortgages  and 
warrants,"  he  shall  be  held  to  have  warranted  a 
perfect  title,  but,  if  he  omits  the  words  "and 
warrants,*'  the  mortgage  shall  be  good,  but 
without  warranty.  A  husband  and  wife  exe- 
cuted a  mortgage  without  warranty  on  real  es- 
tate to  which  they  had  no  title,  but  afterwards 
the  husband  required  title  thereto  in  fee  sim- 
ple. The  mortgage  was  subsequently  foreclosed 
on  default,  neither  of  the  mortgagors  appear- 
ing to  the  suit,  and  the  land  was  sold  under 
the  decree  to  one  not  a  party.  Afterwards  the 
husband  died,  leaving  his  wife  surviving.  Held, 
that  the  widow  was  entitled  to  one-third  of  such 
real  estate.— Curren  v.  Driver,  33  Ind.  480. 

[g]     (Sup.  1872) 

1  Gav.  &  H.  St.  p.  291,  S  17,  entitling  a 
widow  to  a  fee  simple  of  one-third  of  her  de- 
ceased husband's  land  free  from  all  demands  of 
creditors,  does  not  include  the  claim  of  a  mort- 
gagee under  a  mortgage  that  had  been  executed 
by  both  husband  and  wife.— May  v.  Fletcher,  40 
Ind.  575. 

[b]     (Sup.  1874) 

A  widow  who  joined  with  her  husband  in 
his  lifetime  in  a  mortgage  of  his  lands  has  a 
right  to  have  the  personal  estate,  and  the  res- 
idue of  the  decedent's  real  estate,  applied,  as 
far  as  applicable,  to  the  payment  of  the  mort- 
gage debt  before  her  interest  as  widow  in  such 
lands  is  subjected  to  sale.— Hunsucker  v.  Smith, 
49  Ind.  114. 

[i]  (Sup.  1875) 
Under  1  Gav.  &  H.  St.  p.  296,  |  27,  pro- 
viding that  the  surviving  wife  shall  be  entitled 
to  one-third  of  all  the  real  estate  of  which 
her  husband  may  have  been  seised  in  fee  simple 
at  any  time  during  coverture  and  in  the  convey- 
ance of  which  she  may  not  have  joined,  the 
wife  has  no  interest  in  her  husband's  real  es- 
tate which,  during  his  life,  can  be  separately 
conveyed.— McCormick  v.  Hunter,  50  Ind.  180. 
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§  50 


m      (Sup.  1878) 
joinder  of  the  wife  of  a  judgment  debtor 
in  a  duly-recorded  mortgage  of  lands  conveys 
her  inchoate  interest  therein.— Graves  v.  Brad- 
en,  G2  Ind.  d3. 

[k]     (Sup.  1881) 

A  wife's  inchoate  dower  right  in  her  hus- 
band's land  may  be  properly  mortgaged  by  her 
to  secure  his  debt,  and  the  mortgagee  takes  a 
superior  interest  thereunder  to  the  rights  of 
subsequent  lienors.— Mark  v.  Murphy,  76  Ind. 
534. 

[1]  (Svp.  1881) 
Where  the  lands  of  a  husband  have  been 
sold  on*  execution,  the  wife  may  sell  and  con- 
vey her  inchoate  interest  in  such  land,  where 
her  husband  joins  with  her. — Dunn  v.  Tousey, 
80  Ind.  288. 

[m]     (Sup.  1882) 

The  release  by  a  wife  of  her  inchoate  inter- 
est in  her  husband's  real  estate  may  be  a  valua- 
ble consideration.— Jarboe  v.  Severin,  85  Ind. 
496. 

[n]  (Sup.  1883) 
A  husband's  lands  were  sold  on  execution 
to  satisfy  a  personal  judgment  against  him,  and, 
not  being  redeemed,  the  purchaser  took  a  sher- 
iflf's  deed.  During  the  year  for  redemption  the 
husband  and  wife  conveyed  the  land.  Held^ 
that  such  conveyance  passed  the  wife's  inchoate 
interest.— Youst  v.  Hayes,  90  Ind.  413. 

[0]     (Svp.  1884) 

Where  a  wife  joined  with  her  husband  in 
th^  execution  of  certain  mortgages  on  his  real 
estate,  none  of  his  creditors,  on  the  death  of 
such  husband,  other  than  those  secured  by  such 
mortgages,  could  assert  or  enforce  their  de- 
mands against  her  share  of  his  real  estate.— Mc- 
Cord  ▼.  Wright,  97  Ind.  34. 

[p]     (Sup.  1884) 

A  deed  by  husband  and  wife,  made  after 
dower  was  abolished,  containing  only  his  name 
in  the  granting  clause,  but  in  the  testatum  clause 
the  words,  **said  A.  and  B.  his  wife,  who  hereby 
relinquishes  her  dower  in  said  premises/'  does 
not  bar  the  wife's  inchoate  estate.— Travellers' 
Ins.  Co.  V.  Noland,  97  Ind.  217. 

[q]    (Svp.  1888) 

Where  the  husband's  deed  of  his  own  real 
estate,  wherein  his  wife  has  joined,  has  been 
avoided  and  rendered  inoperative  or  ineffectual 
to  convey  his  real  estate,  such  deed  is  not  valid 
and  effective  to  bar  his  wife's  inchoate  interest 
in  such  real  estate,  or  as  a  release  of  her  in- 
choate interest  therein.  If  the  deed  is  void  and 
ineffectual  to  convey  the  husband's  real  estate, 
it  is  also  void  and  ineffectual  to  convey,  bar,  or 
release  the  wife's  inchoate  interest  in  such  real 
estate,  in  the  event  she  survives  her  husband, 
or  in  the  event  that  such  real  estate  is  sold  and 
conveyed  as  the  husband's  property,  under  a 
judicial  sale  thereof,  and  his  title  thereto  be- 


comes absolute  and  vested  in  the  purchaser 
thereof  at  such  sale.- Rupe  v.  Iladley,  16  N.  E. 
391,  113  Ind.  416. 

[r]  (Svp.  1898) 
Where  a  husband  makes  a  contract  to  con- 
vey land,  in  which  the  wife  does  not  join,  and 
pending  a  suit  for  specific  performance  both 
join  in  a  conveyance  to  a  third  person,  who, 
before  a  decree  ordering  a  conveyance  under 
the  contract,  reconveys  to  the  husband,  the 
wife  has  no  interest  in  the  property  as  against 
the  vendee,  her  right  of  dower  having  been 
released  by  her  deed  and  she  having  acquired 
no  interest  in  the  title  obtained  by  her  husband 
on  the  reconveyance  as  against  the  vendee.— 
Sharts  v.  HoUoway,  50  N.  E.  386,  150  Ind.  403. 

[8]  (Svp.  1906) 
Where  a  husband  in  1867  by  a  contract  in 
writing,  without  the  joinder  of  his  wife,  agreed 
to  transfer  certain  realty  giving  the  purchaser 
possession  which  he  and  his  heirs  maintained, 
the  consideration  being  subsequently  paid,  a 
quitclaim  deed  by  the  wife  in  1891  perfects  the 
purchaser's  title,  the  husband  having  died  in 
1868,  leaving  children  by  a  former  marriage  but 
none  by  her,  and  as  to  such  children  such  ad- 
verse possession  is  shown  as  would  defeat  their 
cause  of  action.— Fry  v.  Hare,  166  Ind.  415, 
77  N.  E.  803. 

[t]  (App.  1908) 
Where  a  judgment  creditor  of  a  husband 
redeemed  land  from  a  mortgage  foreclosure  sale 
and  procured  the  land  to  be  resold  under  a  ven- 
ditioni exponas,  the  land  sold  on  such  redemption 
sale  was  the  land  of  the  husband  in  which  the 
wife  had  an  inchoate  interest;  and  hence  the 
wife  was  entitled  to  inter\'ene  and  claim  one- 
third  of  the  purchase  price  of  the  land,  less  the 
amount  necessary  to  satisfy  the  decree  out  of 
the  surplus  as  against  junior  lienors.- Luken  ▼. 
Fickle,  42  Ind.  App.  445,  84  N.  E.  561. 

Fob  Gases  fbom  Otiieb  States, 

See  17  Cent.  Dig.  Dower,  f§  154-175. 
See,  also,  14  Cyc.  pp.  952-958;  note,  16  Ij. 
E.  A.  209;   note,  49  Am.  Rep.  87. 

S  50.  Estoppel. 
[a]  (App.  1906) 
Where  a  wife  separated  from  her  husband, 
but  they  were  not  divorced,  and  subsequently  he 
and  a  woman  with  whom  he  lived  deeded  his 
land,  the  wife  not  having  known  that  her  hus- 
band was  the  owner  of  the  land  and  that  he 
was  attempting  to  transfer,  and  the  grantee  not 
having  relied  on  anything  said  or  done  by  the 
wife,  she  was  not  estopped  from  asserting  her 
dower  right.— Stevens  v.  Wooderson,  38  Ind. 
App.  617,  78  N.  E.  681. 

Fob  Gases  fbom  Otheb  States, 
•See  17  Cent.  Dig.  Dower,  {  99. 
See,  also,  14  Cyc.  pp.  981,  932;    notes,  25 
L.  R.  A.  564,  3  L.  R.  A.  (N.  S.)  971. 
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I  51.   dopemeat,  adnlterj,  or  otlier  mis- 
oondnot  of  wife. 
[a]    (S«p.  1880) 

A  wife's  right  of  dower  is  not  defeated  by 
her  desertion  of  her  husband  without  adultery. 
—Wiseman  y.  Wiseman,  73  Ind.  112,  38  Am. 
Rep.  115. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Dower,  §§  100,  101. 
See,  also,  14  Cyc  pp.  932,  033;    note,  19 
Am.  Dec.  688. 

$  52.  DiToreo. 

[a]  (Sup.  1865) 

A  husband  obtained  a  divorce  while  Rev. 
Laws  1831,  p.  214,  was  in  force,  providing  that 
a  decree  of  divorce  should  release  plaintiff  from 
the  marriage  contract  to  all  intents  and  purpos- 
es, as  though  the  same  'had  never  been  solem- 
nized. Heldt  that  the  right  of  the  wife  in  re- 
spect to  dower  was  fixed  by  such  statute,  and 
was  not  affected  by  Rev.  St.  1838,  p.  238,  pro- 
Tiding  that  in  certain  cases  a  divorce  should 
not  bar  dower.— Whitsell  v.  Mills,  6  Ind.  220. 

Where  husband  and  wife  are  divorced  a 
Tinculo,  the  wife,  after  the  husband's  death,  is 
not  a  widow,  and  the  widow  alone  at  conmion 
law  is  entitled  to  dower.— Id. 

[b]  (S«p.  1859) 

A  divorce  deprives  a  wife  of  any  right  of 
dower.— Chenowith  v.  Chenowith,  14  Ind.  2. 

[c]  iS«p.  1877) 

Under  2  Rev.  St.  1870,  p.  324,  f  18,  regu- 
lating the  granting  of  divorces,  a  wife  from 
whom  her  husband  has  obtained  a  divorce  takes 
no  interest  in  his  real  property  at  his  death.— 
Lash  v.  Lash,  58  Ind.  526. 

[d]  (S«p.  1896) 

A  wife  who  had  been  divorced  for  the 
fault  of  the  husband  is,  on  the  death  of  the 
hnsband,  neither  the  "widow"  (Rev.  St.  1894, 
I  2640;  Rev.  St.  1881,  $  2483)  nor  "the  sur- 
viving wife"  (Rev.  St.  1804,  $  2652;  Rev.  St. 
1881,  S  2491)  of  the  husband,  who  died  without 
remarrying,  and  therefore  is  not  entitled  to  a 
one-third  interest  in  his  estate.— Fletcher  v. 
Monroe,  145  Ind.  56^  43  N.  E.  1053. 

Fob  Cases  From  Other  States, 

See  17  Cent.  Dig.  Dower,  §S  102-107. 
See,  also,  14  Cyc.  pp.  934-936;    note,  15 
L.  R.  A.  542. 

f  53.  Restoration  of  ricl&t. 

[a]  (S«p.  1881) 

The  taking  of  a  new  note  and  mortgage, 
by  the  mortgagee,  for  the  same  debt,  on  the 
same  land,  will  not  .discharge  the  lien  of  the 
first  mortgage,  so  as  to  let  in  the  right  of  a 
wife  to  dower.— Walters  v.  Walters,  73  Ind. 
425. 

[b]  (S«p.l889) 

If  a  mortgagee,  without  the  consent  of  a 
married  woman  who  united  with  her  husband 


in  a  mortgage  conveying  his  real  estate  to  in- 
demnify an  indorser  of  his  note,  take  a  new 
note,  not  signed  by  one  of  the  makers  of  the 
original  note,  the  inchoate  interest  of  the  wife 
in  the  land  is  thereby  released,  and  cannot  be 
sold  under  a  foreclosure  of  the  mortgage.— 
Oawford  v.  Hazelrigg,  117  Ind.  63,  18  N.  E. 
603,  2  L.  R.  A.  139. 

Where  a  wife  unites  with  her  husband  in 
a  mortgage  conveying  liis  real  estate  to  indem- 
nify an  indorser  of  his  note,  the  mere  extension 
of  time,  to  which  the  mortgagee  is  a  party,  to 
the  makers  of  such  note  for  a  definite  period 
upon  a  valuable  consideration,  without  the 
wife's  consent,  does  not  release  her  inchoate  in- 
terest in  the  mortgaged  land  from  the  lien  of 
the  mortgage. — Id. 

For  Cases  from  Other  States, 

See  17  Cent.  Dio.  Dower,  §|  108-110. 


m.  BIGHTS  AND  BEBIEDIES   OF 
WIDOW. 

Election  between  dower  and  devise  or  bequest, 
see  Wills,  ff  778-803. 

BUection  between  dower  and  right  of  inherit- 
ance, see  Descent  and  Distribution,  §§ 
64,65. 

Right  becoming  absolute  during  life  of  hus- 
band, see  ante,  §  36. 

Right  to  have  debts  of  decedent  paid  out  of 
general  assets  in  exoneration  of  her  interest 
in  realty,  see  Executors  and  Administra- 
tors, I  271. 

Right  to  statutory  allowance  in  addition  to 
dower,  see  Executors  and  Administrators, 
i  179. 

Sale  to  pay  debts  of  deceased  husband,  see  Ex- 
ecutors AND  Administrators,  {  329. 

§  54.  Dower  eonanmiiiate  before  assigv- 
rnent. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  {f  91,  129,  176, 

178-219,  264,  265. 
See,  also,  14  Cyc.  pp.  960-972. 

$  55.  — —  Nature  of  interest. 

[a]  (Sup.  1868) 

A  widow  entitled  to  dower  is  not  a  tenant 
in  common  with  the  children  of  the  deceased 
owner  of  the  land  until  the  assignment  of  dow- 
er.—Grossman  V.  Lauber,  29  Ind.  618. 

[b]  (Sup.  1899) 

The  right  of  a  widow  to  dower,  before  as- 
signment, does  not  constitute  a  life  estate,  so  as 
to  make  the  widow  a  tenant  in  common  with 
the  heirs  and  devisees. — Grubbs  v.  Leyendecker, 
53  N.  E.  940,  153  Ind.  348. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Dower,  f  176. 
See,  also,  14  Cyc.  pp.  960,  961. 
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$  56.  — —  Rtshti  of  widow  in  senoral. 

Restraining  sale  on  execution  under  judgment 
against  deceased  husband,  see  Execution,  I 
171. 

ta]     (Sup.  1837) 

Wliere  a  widow  enters  on  the  land  of  her 
dr^eeased  husband,  other  than  *'the  mansion 
house  and  messuage  thereunto  belonging,"  and 
appropriates  the  proceeds  to  her  own  use,  she 
is  a  wrongdoer,  and  amenable  to  tiie  owner  of 
the  land  for  rents  and  profits.— Grimes  v.  Wil- 
son, 4  Blackf.  331. 

Where  a  widow  enters  upon  the  lands  of 
her  deceased  husband,  other  than  the  mansion 
iiouse  and  messuage  thereunto  belonging,  and 
appropriates  the  proceeds  to  her  own  use,  she 
is  a  wrongdoer,  and  answerable  for  the  rents 
and  profits  thereof.— Id. 

[b]  (Sup.  1840) 

It  is  not  error  in  a  decree  for  dower  that 
it  gives  no  damages  for  the  use  of  the  laud, 
wiiere  it  does  not  appear  that  the  use  was  of 
any  value.— Smith  v.  Addleman,  5  Blackf.  40(5. 

[c]  (Sup.  1854) 

Though  no  appearance  be  made  for  infant 
defendants  in  a  proceeding  to  open  an  assign- 
ment of  dower,  and  for  damages  for  withhold- 
ing it,  yet,  if  other  defendants  appear  and 
plead  in  bar,  plaintiff  may  assess  damages  as 
if  all  defendants  had  appeared  and  defended.— 
Kirby  v.  Holmes,  G  Ind.  33. 

[d]  {Sup.) 

A  widow,  to  whom  certain  real  estate  is  set 
off  for  dower,  cannot  maintain  an  action  against 
a  tenant  of  the  heirs  for  rent  accruing  after  the 
fk'ath,  but  before  the  assignment  of  dower.  Her 
remedy  is  against  the  heirs  for  detention  of 
dower.— (18r»f»)  Williamson  v.  Ash.  7  Ind.  405 ; 
(1850)  Gray  v.  Morrison,  12  Ind.  423. 

[e]  (Sup.  1857) 

Since  the  widow  has  no  possession  before 
assignment  of  dower,  she  cannot  lease  the 
property.— Matlock  v.  Lee,  9  Ind.  298. 

[f]  (S«p.  1863) 

A  widow,  on  the  recovery  of  dower  in 
lands  conveyed  by  her  husband  in  which  she 
did  not  join,  is  entitled,  by  way  of  damage,  to 
one-third  of  the  annual  mesne  profits  of  the 
lands  of  which  dower  wus  claimed,  to  be  com- 
puted from  the  time  of  demand  for  assignment 
thereof.— Galbreath  v.  Gray,  20  Ind.  290. 

[g]  (Sup.  1878) 

The  owner  of  certain  real  estate,  having 
leased  the  same  for  a  certain  period  for  min- 
ing purposes  in  consideration  of  a  certain  roy- 
alty to  be  paid  him  by  the  lessee,  died  testate, 
leaving  a  widow  by  whom  he  had  no  children, 
and  also  children  by  a  former  marriage.  The 
widow  elected  to  take  under  the  statute,  and 
not  under  the  will.  Held,  that  as  she  took  a 
life  estate,  under  the  statute,  in  one-third  of 
tiie  realty,  she  was  entitled  to  one-third  of  the 
royalty  accruing  from  the  coal  mines  after  the 


testator's  death.— Hendrix  v.  McBeth,  61  Ind. 
473,  28  Am.  Rep.  C80. 

[h]    (Svp.  1882) 

Under  the  statute,  the  widow  of  an  in- 
testate takes,  as  against  the  heirs,  one-third  of 
the  real  estate,  but,  as  against  creditors,  her 
share  may  be  less,  if  the  value  of  the  land  ex- 
ceed $10,000  (Rev.  St.  1881,  §  2483) ;  but  in 
the  latter  case  her  right  to  a  full  third  can  only 
be  abridged  by  a  sale  to  pay  debts,  and  until 
such  sale  the  rents  and  profits  are  hers. — Kid- 
well  V.  Kidwell,  84  Ind.  224. 

For  Cases  trom  Other  States, 

See   17  Cent.    Dig.    Dower,    §§   178-198, 

206. 
See,  also,  14  Cyc.  pp.  961,  962. 

§  57.  — »  Aisisnability  of  interest,  aad 
eonTeyanee  or  release. 

[a]  (Sup.  1843) 

A  widow  cannot  mortgage  her  dower  until 
it  be  assigned  to  her.- Strong  v.  Bragg,  7 
Blackf.  62. 

[b]  (Svp.  1853) 

Where  a  widow  has  only  an  equitable  right 
under  the  statute  to  be  endowed  of  the  interest 
during  her  life  of  one-third  of  the  amount  the 
land  of  her  deceased  husband  will  sell  for  over 
the  unpaid  purchase  money  due  thereon,  inter- 
est, and  costs,  she  may  compromise  her  claim, 
and  discharge  the  same  by  parol  agreement 
with  the  vendor  or  his  assignee.- Malin  v. 
Coult,  4  Ind.  535. 

[c]  (Sop.  1857) 

A  widow  released  her  dower  for  a  consid- 
eration, and  afterwards  procured  an  assignment 
of  dower,  under  which  she  entered  and  leased. 
Held,  that  the  assignment  gave  her  no  new 
right,  but  simply  designated  what  she  had  sold. 
—Matlock  V.  Lee,  9  Ind.  298. 

Dower  on  the  death  of  the  husband,  be- 
comes an  estate,  before  assignment,  that  may  be 
released  to  the  heir,  or  other  tenant  in  posses- 
sion, and  the  right  of  the  widow  be  thereby  ex- 
tinguished.— Id. 

In  an  action  by  the  heirs  to  recover  posses- 
sion of  real  estate  against  the  widow  and  her 
lessee,  it  appeared  that  the  widow  had  released 
her  dower  to  the  heirs,  the  consideration  of 
which  was  an  order  on  a  third  person,  which 
was  not  accepted  nor  paid.  Held,  that  this 
constituted  no  bar  to  the  suit.  If  the  drawee 
of  the  order  had  no  funds,  or  they  had  been 
withdrawn  by  the  drawers,  they  not  having  been 
prejudiced,  the  drawers  might  yet  be  liable  for 
the  price  of  the  dower.— Id. 

[d]      (Sup.  1859) 

Before  the  assignment  of  dower,  a  widow 
has  an  assignable  interest  in  her  husband^s 
lands.— (Ind.  18.50)  Strong  v.  Clem,  12  Ind.  37, 
74  Am.  I>ec.  200. 

An  assignee  of  a  widow's  dower  rights  may 
sue  to  enforce  the  same  in  his  own  name.— Jd. 
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(el      (Smp.  1883) 

An  agreement  by  a  widow  to  renounce  hei 
interest  in  the  land  of  her  late  husband  will  not 
bind  her  if  it  is  without  consideration,  and 
there  are  no  facts  constituting  an  estoppel.— 
Switzer  t.  Hauk,  80  Ind.  73. 

[f]  (Svp.  1899) 
A  widow's  conveyance  of  her  right  of  dow- 
er, where  not  assigned,  in  1856,  passed  only  the 
right  to  have  dower  assigned,  so  that,  where 
such  right  was  not  exercised  in  20  years,  it  was 
barred,  under  Rev.  St.  1843,  p.  811,  S  112.— 
<Jrubb8  V.  Leyendecker,  53  N.  E.  940,  153  Ind. 
348. 

Rev.  St.  1843,  p.  810,  §  107,  providing  that 
the  widow  may  continue  to  occupy  any  lands  in 
which  she  is  entitled  to  dower  with  the  children 
or  other  heirs  of  the  deceased,  or  receive  one- 
third  of  the  rents  or  profits,  so  long  as  the  chil- 
•dren  or  heirs  do  not  object  thereto,  without  hav- 
ing her  dower  assigned,  gives  a  personal  right, 
which  cannot  be  conveyed.— Id. 

Fob  Cases  from  Othbb  States, 

See  17  Cent.  Dig.  Dower,  §f  208-217. 
See,  also,  14  Cyc.  pp.  904,  965. 

{58.  —  Election   between   Jointure   or 
•ettlement  and  dower. 
[al     (Svp.  1900) 

Xo  oral  acceptance  by  a  married  woman  of 
a  provision  made  for  her  in  lieu  of  dower  at 
the  time  could  deprive  her  of  the  right  of  elec- 
tion after  her  husband's  death,  given  by  Bums* 
Rev.  St.  1894,  |  2665.— Mannan  v.  Mannan,  55 
X.  E.  855,  154  Ind.  9. 

Where  a  widow  elects  to  take  under  a  post- 
nuptial agreement  waiving  dower,  the  value  of 
the  land  cannot  be  considered  in  determining 
whether  she  may  take  dower  notwithstanding 
the  agreement.— Id. 

Where  a  widow  elected  to  take  under  a 
deed  from  her  husband  which  was  conditioned  in 
lieu  of  dower,  and  was  also  in  consideration  of  a 
sum  due  her  from  him,  she  could  not  afterwards 
insist  on  dower,  and  at  the  same  time  keep  the 
land  in-  payment  of  the  debt,  notwithstanding 
the  husband  had  cut  timber  on  the  land,  and 
lessened  its  value.— Id. 

Though  the  right  of  election  between  join- 
ture and  dower  given  by  Bums*  Rev.  St.  1894,  S 
2665  (Homer's  Rev.  St.  1897,  $  2504),  could  not 
be  defeated  by  proof  of  oral  acceptance  of  a  deed 
of  jointure,  yet  testimony  of  the  wife's  knowl- 
edge of  the  deed  when  executed,  and  that  it  was 
satisfactory  to  her,  was  admissible  to  show  that 
«he  had  full  knowledge  of  it^  contents  and  the 
purpose  for  which  it  was  executed. — Id. 

Where  a  widow  showed  she  had  full  knowl- 
edge of  a  deed  of  jointure  when  executed,  and 
claimed  under  it  and  accepted  rents  after  her 
husband's  death,  error  in  excluding  proof  that 
there  was  no  oral  acceptance  of  the  deed  at  the 
time  of  execution  was  harmless. — Id. 

rnder  Bums'  Rev.  St.  1894,  §  2061  (Rev. 
Ft.  1S81,   I  2500;    Homer's  Rev.   St.   181)7,  § 


2500),  making  a  jointure  a  bar  to  dower,  pro- 
vided the  wife  assent  thereto  in  writing;  and 
section  2665  (2504),  requiring  her  to  elect  wheth- 
er she  will  take  jointure  or  dower,  but  piohibit- 
ing  her  from  taking  both,— having  elected  to  take 
the  jointure,  failure  of  a  wife  to  assent  as  re- 
quired does  not  entitle  her  to  take  dower  also.— 
Id. 

[b]     (App.  1906) 

Bums'  Ann.  St.  1901,  I  2663,  provides  that 
the  jointure  of  a  wife,  if  consisting  of  real 
estate,  must  not  be  less  than  a  freehold  estate  in 
lands,  to  take  effect,  in  business  or  profit,  im- 
mediately on  the  death  of  her  husband,  and 
section  2665  declares  that  if,  before  or  after 
coverture,  any  such  jointure  or  pecuniai*y  pro- 
vision shall  be  assured  or  given  for  her  jointure 
in  lieu  of  her  right  to  one-third  of  the  lands 
of  her  husband,  she  shall  elect  within  a  year 
after  her  husband's  death  whether  she  shall 
take  such  pecuniary  provision  or  retain  her 
statutory  right  to  her  husband's  land.  Held 
that,  where  a  husband  held  only  a  life  interest 
in  certain  real  estate  conveyed  to  plaintiffs 
at  the  time  his  wife  joined  in  a  contract  of 
family  settlement  by  which  certain  land  was 
conveyed  to  her  absolutely,  she  was  not  en- 
titled, under  such  sections,  to  elect  to  repudiate 
the  settlement  under  section  2665.— Case  v. 
Collins,  76  X.  E.  781,  37  Ind.  App.  491. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  {§  129,  205. 
See,  also,  14  Cyc.  p.  964. 

§  62.  — >  Estoppel  or  waiTor* 

[a]  (Sup.  1849) 

A  widow  who  has  concurred  in  an  applica- 
tion for  an  order  for  the  sale  of  lands  of  her 
husband,  been  present  at  the  sale,  and  concurred 
in  representing  that  the  purchaser  would  ac- 
quire a  clear  title,  and  has  received  a  portion 
of  the  purchase  money  in  payment  of  her  dower, 
is  estopped  to  claim  dower  in  such  land. — Ellis 
V.  Diddy,  1  Ind.  561,  Smith,  354. 

[b]  (Sup.  1863) 

Where  a  guardian,  who  was  also  the  moth- 
er of  her  ward,  and  owned  a  dower  interest  in 
the  ward's  real  estate,  applied  for  a  sale  thereof, 
described  it  as  the  entire  title,  and  said  notbinii? 
in  the  proceeding  of  her  own  interest,  and  the 
order  was  made  for  its  sale  accordingly,  which 
was  consummated  without  any  notice  or  inti- 
mation of  her  interest,  she  will  be  forever  es- 
topped to  claim  the  same. — Wiseman  v.  Macy, 
20  Ind.  239,  83  Am.  Dec.  316. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  !§  203,  204. 
See,  also,  14  Cyc.  p.  963. 

§67.   Demand   for    assignment* 

Pleading,  see  post,  §  78. 

[a]    (Sup.  1850) 

Under  Act  Jan.  28,  1847,  providing  that 
it  shall  not  be  necessary  for  any  widow,  in  ap- 
plying for  the  assignment  of  dower,  to  make  de- 
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niand  of  an  infant  before  making  the  applica- 
tion, but  proof  of  infancy  of  any  defendant 
shall  be  sufficient  excuse  for  not  making  the 
demand,  the  demand  of  dower  of  infants  is  un- 
nece8sary.--McCormlck  v.  Taylor,  2  Ind.  336. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Dower,  |f  228-234. 
See,  also,  14  Cyc.  p.  977. 

§  68.  Aisisnment  by  act  or  acv^^m^nt  of 
parties. 
[a]    (Svp.  1850) 

A  guardian  can  assign  dower.— Boyers  v. 
Newbanks,  2  Ind.  388. 

Dower  may  be  assigned  by  parol.  Nothing 
is  required  but  to  ascertain  the  widow*s  share, 
and  when  this  is  done,  and  she  has  entered,  the 
freehold  rests  in  her,  without  livery  of  seisin  or 
writing.— Id. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  230-238. 
See,  also,  14  Cyc.  pp.  973-975. 

§  60.  Assignment  by  probate  eonrt  inci- 
dent to  administration. 

[a]    (Snp.  1843) 

Under  Rev.  St  1838,  p.  239,  a  petition  to 
the  probate  court  for  the  assignment  of  dower 
must  allege  that  previous  to  the  filing  thereof  a 
demand  was  made  on  the  defendant  for  an  as- 
signment of  the  dower,  or  a  good  reason  shown 
why  the  demand  was  not  made.— Spinning  v. 
Rowland,  7  Blackf.  7. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  239-240. 
See,  also,  14  Cyc.  pp.  975-977. 

§  70.  Actions  for  dower. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  247-316,  353. 
See,  also,  14  Cyc.  pp.  978-990. 

§  71.  — >  Hatnre  and  form  of  remedy. 
[a]     (Sup.  1832) 

The  claim  of  a  widow  to  dower  in  an  equi- 
table estate,  under  the  statute,  can  be  enforced 
only  by  a  suit  in  chancer^'.— McMahan  v.  Kim- 
ball, 3  Blackf.  1. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  $§  247-250, 353. 
See,  also,  14  Cyc.  pp.  978-980. 

§  72.  — >  RicHt  of  aetion  and  defenses. 

[a]  (Sup.  1849) 

The  defendant  has  a  right  to  plead  any 
matter  to  the  petition  which  will  defeat  or 
diminish  the  petitioner's  claim  to  dower. — Ellis 
V.  Diddy,  1  Ind.  501,  Smith,  354. 

[b]  (Swp.  1873) 

In  a  proceeding  in  equity  for  the  assignment 
of  dower,  the  plea  of  a  bona  fide  purchaser  for 
value  is  no  defense  against  a  legal  claim  for 
dower.— Law  v.  Long,  41  Ind.  580. 


[c]  (Sup.  1873) 

Under  Rev.  St.  1843,  p.  801,  S  67,  providing 
that,  if  dower  is  not  assigned  within  30  days 
next  after  demand,  it  may  be  assigned  by  com- 
missioners to  be  appointed  by  the  court,  persons 
entitled  to  a  freehold  are  not  liable  to  an  action 
for  assignment  of  dower  until  30  days  after 
such  assignment  has  been  demanded.— Hassel- 
man  v.  Allen,  42  Ind.  257. 

[d]  (Sap.  1880) 

One  who  purchased  land  at  an  execution 
sale,  subject  to  certain  incumbrances,  cannot 
set  up  his  payment  of  such  incumbrances  by 
way  of  counterclaim  to  the  petition  of  the  widow 
of  the  judgment  debtor  for  partition  of  her 
dower  interest.— Blakely  v.  Boruflf,  71  Ind.  93, 

[6]     (Sap.  1S82) 

Acts  1879,  p.  IGO,  §  10,  provides  that  a 
married  woman  cannot  mortgage  or  incumber 
real  estate  acquired  by  devise,  etc.,  as  security 
for  her  husband's  debt.  Held^  that  since  such 
section  did  not  prohibit  a  married  woman  from 
conveying  land  in  payment  of  her  husband's 
debts,  an  answer  in  an  action  to  recover  her 
dower  interest  in  lands  conveyed,  alleging  that 
she  conveyed  the  same  to  defendant  in  payment 
of  her  husband's  debts,  stated  a  good  defense  ta 
the  action. — Kocher  v.  Christian,  88  Ind.  8L 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  f§  252-255^ 
See,  also,  14  Cyc.  pp.  980,  981. 

$  75.  — >  Limitations   and  laches. 

Judicial  notice  as  to  time  of  bringing  proceed- 
ings, see  Evidence,  f  17. 

[a]  (Sap.  1859) 

Under  Rev.  St.  1843,  p.  456,  §  13,  prohibit- 
ing action  for  recovery  of  land  sold  at  judicial 
sale,  by  the  debtor  **or  his  heirs,  or  by  any 
person  claiming  under  him,"  unless  brought 
within  10  years  after  this  sale,  a  widow's  claim 
of  dower  is  barred  within  10  years.— Fran tz  t. 
Harrow,  13  Ind.  507. 

[b]  (Sup.  1863) 

The  plaintiflTs  husband  in  1837  owned  real 
estate,  and  in  1838  conveyed  it  by  his  own  sole 
deed.  She  was,  however,  an  infant,  and  came 
of  age  April  23,  1842.  Her  petition  for  the 
assignment  of  dower  was  filed  January  30,  18(52. 
Heldf  that  her  rights  were  decided  by  the  dower 
law  of  1843,  and  that  the  limitation  of  20 
years  did  not  begin  to  run  against  her  until 
her  coming  of  age.— Harding  v.  Third  Presby- 
terian Church,  20  Ind.  71. 

[c]  (Sup.  1879) 

An  administrator  sold,  in  1858,  lands  of 
his  intestate  to  pay  debts,  pursuant  to  an  or- 
der of  the  probate  court  in  a  proceeding  to 
which  the  widow  was  not  made  a  party.  HeltJy 
that  she  might,  in  1877,  recover  her  one-third 
in  said  lands  by  partition,  as  the  purchaser  had 
held  them  merely  as  tenant  in  common  with 
her.— Kent  v.  Taggart,  68  Ind.  163. 
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[d]  (S«p.  18S5) 
Prior  to  the  married  woman's  act  of  1875, 
the  right  of  action  of  a  married  woman  to  re- 
corer  her  interest  in  the  land  of  her  husband 
did  not  accrue  until  his  death,  and  the  statute 
of  limitations  did  not  begin  to  run  until  that 
time.-Wright  t.  Tidienor,  104  Ind.  185,  3  N. 
E.853. 

[e]      (S«p.  1893) 

The  statute  of  limitations  begins  to  run 
ajcainst  an  action  by  a  woman  to  recover  the 
interest  which  she  has  on  the  death  of  her  hus- 
band in  land  which  he  had  conyeyed  in  his  life- 
time, without  her  joining  in  the  deed,  only 
from  the  death  of  the  husband.— Thompson  t. 
McCorkle,  136  Ind.  484,  34  N.  R  813,  3G  N.  E. 
211,  43  Am.  St.  Rep.  334. 

For  Cases  fbom  Other  States. 

See  17  Cent.  Dig.  Dower,  §§  2G0-266. 
See,  also,  14  Cyc.  pp.  982,  983. 

176.  Parties. 

[a]  (S«p.  1863) 

In  a  widow's  suit  for  dower,  all  persons 
owning  portions  of  the  lands  from  which  it  is 
claimed  are  properly  joined  as  defendants. — 
Galbreath  v.  Gray,  20  Ind.  290. 

Fob  Cases  fboic  Other  States, 

See  17  Cent.  Dig.  Dower,  §S  267-276. 
See,  also,  14  Cyc.  pp.  984-986. 

$78.  —  Pleadins* 

Effect   of   failure   to   reply,  see   Pleading,    { 
1S2. 

[a]    (Sup.  IMO) 

Under  the  statute  of  1831,  a  petition  for 
the  appointment  of  commissioners  to  assign 
dower  should  aver  that,  previously  to  its  being 
filed,  a  demand  for  the  assignment  of  dower 
had  been  made  on  the  parties  interested,  or 
show  a  sufficient  reason  for  not  making  such  de- 
mand.— Dunn  Y.  Loder,  5  Blackf.  446. 

[b]  (Sup.  18S0) 

A  petition  by  A.  and  wife  against  B.  and 
the  heirs  at  law  of  C.  for  dower  on  behalf  of 
the  wife,  who,  it  was  alleged,  had  married  A. 
after  the  death  of  C,  alleged  that  C.  died  in 
1843,  seised  of  certain  lands  in  which  B.  claimed 
an  interest ;  that  in  1843  the  plaintiffs  made  a 
demand  for  said  dower,  which  was  refused. 
B.  pleaded  that  he  purchased  60  acres  of  said 
land  from  C.  before  his  marriage,  and  that  he 
paid  the  purchase  money  to  C.  and  his  admin- 
istrator; that  he  commenced  suit  against  the 
widow  and  the  heirs  of  C,  and  obtained  a  de- 
cree Testing  the  title  to  said  60  acres  in  him; 
that  a  commissioner  was  appointed,  who  execut- 
ed a  conveyance  to  him,  which  was  duly  re- 
ported to  the  court.  B.  further  alleged  that  the 
said  widow  was  perpetually  enjoined  from  in- 
terfering in  his  enjoyment  of  the  said  60  acres. 
Held,  that  the  plea  was  good  on  demurrer.— 
Adkins  y.  Holmes,  2  Ind.  197. 


On  a  petition  for  dower  against  the  heirs, 
at  law  of  the  deceased  husband,  a  plea  by  the 
infant  heirs,  by  their  guardian  ad  litem,  that 
as  to  the  matters  contained  in  the  petition  they 
neither  admitted  nor  denied  them,  was  insufii- 
cient— Id. 

A  plea  to  a  petition  for  dower  that  the 
marriage  was  null  and  void,  on  the  ground  that 
the  wife  was  a  niece  by  affinity  of  the  husband,^ 
was  insufficient. — Id. 

A  plea  to  a  petition  for  dower,  alleging,, 
generally,  that  the  marriage  was  unlawful,  and 
traversing  no  other  material  allegation,  must 
be  construed  as  an  admission  of  all  the  mate- 
rial allegations  in  the  petition  except  the  one 
traversed. — Id. 

[c]  (Svp.  1860) 

The  Revised  Statutes  of  1843  require  that 
a  petition  for  dower  should  allege  that  the 
dower  had  been  demanded. — Boyers  v.  New- 
banks,  2  Ind.  388. 

[d]  (Sup.  1852) 

The  plea  to  a  petition  for  assignment  al- 
leged that  the  dower  of  the  widow  was  barred 
by  a  decree  of  the  circuit  court  theretofore  ren- 
dered, etc.,  without  setting  out  the  decree. 
Heldf  that  the  plea  was  bad.— Throp  v.  John- 
son, 3  Ind.  343. 

To  a  petition  for  the  assignment  of  dower 
by  the  widow  of  a  devisee  of  land  devised  upon 
a  condition  subsequent,  a  plea  setting  forth  as 
a  defense  the  nonperformance  of  the  condition, 
but  not  showing  that  the  defendant  is  an  heir 
of  the  devisor,  is  bad.— Id. 

[e]  (Sup.  1858) 

A  bill  for  dower  must  allege  the  demand 
required  by  statute.— Wells  v.  Sprague,  10  Ind^ 
305. 

[f]  (Sap.  1873) 

A  proceedmg  for  the  assignment  of  dower^ 
under  Rev.  St.  1843,  cannot  be  maintained 
unless  it  is  alleged  and  proved  that  a  demand 
has  been  made  for  the  dower  prior  to  the  com- 
mencement of  the  action.— Law  v.  Long,  41  Ind, 
586. 

[g]  (Sup.  1880) 

An  answer  to  a  widow's  petition  for  par- 
tition of  her  third  of  her  deceased  husband's 
lands  admitted  the  husband's  ownership,  but 
did  not  aver  that  she  had  conveyed  away  her 
inchoate  interest  therein,  or  that  it  had  been 
sold  away  from  her  on  legal  process.  Held  in- 
sufficient on  demurrer.— Blakely  v.  Boruff,  71 
Ind.  93. 

[h]     (Svp.  1883) 

Under  Rev.  St.  1881,  §  2939,  authorizing 
any  married  woman  "more  than  eighteen"  years 
of  age  and  less  than  21  to  convey  her  right  to 
any  lands  by  joining  with  her  husband  in  the 
conveyance,  an  averment  by  a  widow  seeking 
dower  in  lands,  in  the  conveyance  of  which  she 
had  joined  with  her  husband,  while  she  was  a 
minor,  that  at  the  time  of  such  conveyance  she 
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was  ''less  than  nineteen  years  of  age/*  pennit- 
ted  the  inference  that  she  was  "more  than  eigh- 
teen," and  the  complaint  was  insufficient- 
Fisher  V.  Payne,  90  Ind.  183. 

For  Ca§es  from  Other  States, 

See  17  Cent.  Dig.  Dower.  §S  277-293. 
See,  also,  14  Cyc.  pp.  986-990. 

§79.  Evidenoe. 

[a]  (Sap.  1845) 

In  a  suit  in  chancery  for  dower,  it  must 
appear  that  the  complainant's  husband  was 
seised  of  the  premises  at  some  time  during  the 
<  overture,  or  she  cannot  recover.— Dennis  y. 
Dennis,  7  Blackf.  572. 

[b]  (Sup.  1884) 

Where  a  widow  claimed  to  be  reimbursed 
for  the  value  of  'her  share  of  her  deceased  hus- 
band's lands,  which  descended  to  her  as  his 
widow  and  which  was  sold  by  the  sheriff  for  the 
payment  of  his  debts  out  of  the  personal  estate 
of  the  husband,  evidence  of  the  actual  value  of 
the  lands  at  the  time  of  the  husband's  death 
was  admissible,  though  it  was  insisted  that  the 
value  of  the  wife's  share  in  the  lands  was  con- 
clusively determined  by  the  amounts  bid  for  the 
lands  at  the  sales  thereof  by  the  sheriff  as 
shown  by  his  return  to  the  orders  of  sale. — 
McCord  v.-  Wright,  97  Ind.  34. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  294-300. 
See,  also,  14  Cyc.  pp.  990-995. 

§  80.  — »  Trial  or  hearing. 

[a]     (Sup.  1891) 

In  an  action  for  dower,  it  appeared  that 
the  husband  was  insane,  and  that  the  land  was 
sold  by  his  guardian.  Held  that,  while  there 
was  no  direct  finding  that  the  widow  did  not 
join  in  such  conveyance,  it  will  be  presumed 
from  the  finding  made  that  she  did  not  so  join, 
there  being  no  authority  by  statute  for  her 
joining  in  a  guardian's  deed  in  such  a  case. 
—Davis  V.  Hutton,  127  Ind.  481,  20  N.  E.  187, 
1000. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  307-311. 
See,  also,  14  Cyc.  pp.  995,  990. 

§  81.  «^  Jndsment  or  decree  for  do'wer. 

Conclusiveness  of  judgment,  see  Judgment,  f 

743. 
Ues  judicata,  see  Judgment,  §  590. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  I>ower,  |§  312-316. 
See,  also,  14  Cyc.  p.  996. 

§  82.   Appointment    and    proceeding!    of 
comniisiioners     or     referees     to 
make  assignment. 
[a]     (Sup.  1832) 

The  assignment  of  dower  by  commissioners, 
iindcr  the  statute,  limits  the  extent  of  dower. 


but  does  not  confer  a  legal  right  to  it— McMa- 
han  V.  Kimball,  3  Blackf.  1. 

[b]  (Sap.  1852) 

An  instruction  to  commissioners  to  assign 
dower  by  metes  and  bounds  will  be  presumed  to 
be  right  when  the  record  does  not  contain  the 
evidence.— Throp  v.  Johnson,  3  Ind.  343. 

[c]  (S«p.  1854) 

Under  Rev.  St.  1843,  pp.  804,  805,  pro- 
viding for  a  trial  upon  notice  to  the  defendants 
upon  the  question  of  the  right  of  dower,  before 
the  appointment  of  commissioners  to  assign 
dower,  etc.,  the  commissioners  to  assign  dower 
cannot  be  appointed  before  notice  to  the  defend- 
ants and  a  trial,  especially  where  such  trial  w 
not  waived.— Weathers  v.  Weathers,  5  Ind.  272. 

[d]  (Sap.  1854) 

The  right  of  the  court  to  appoint  other 
commissioners  to  act  on  the  refusal  of  those  pre- 
viously appointed  to  assign  dower  exists  inde- 
pendently of  Rev.  St.  1843,  authorizing  the 
court,  when  commissioners  appointed  to  assign 
dower  refuse  to  act,  to  appoint  others  in  their 
stead.— McCormick  v.  Taylor,  5  Ind.  436. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  I  321. . 
See,  also,  14  Cyc.  p.  997. 

§  83.  Valuation   and   selection   of   prop- 
erty for  assignment. 

For  Cases  from  Other  States. 

See  17  Cent.  Dig.  Dower.  §§  322-328. 
See,  also,   14  Cyc.  pp.  998-1001;    note,  9 
Am.  Dec.  303. 


§  84.  -«—  In  general. 

[a]  (Sap.  1874) 

A  widow  entitled  to  a  life  estate  in  her  de- 
ceased husband's  realty  is  entitled  in  "partition 
proceedings  only  to  have  set  off  to  her  one- 
third  of  the  real  estate  in  value  for  life.— Rus- 
sell V.  Russell,  48  Ind.  456. 

[b]  (Sup.  1884) 

Rev.  St.  1881,  §  2491,  gives  a  widow  dower 
in  lands  of  which  her  husband  had  an  equitable 
interest  at  the  time  of  his  death,  and  section 
2483  provides  that,  if  a  husband  die  leaving 
a  widow,  one-third  of  his  real  estate  shall  de- 
scend to  her  in  fee  simple,  free  from  creditors, 
provided  that,  where  the  real  estate  exceeds 
$10,(XX)  in  value,  the  widow  shall  have  one- 
fourth  only,  and  where  i.t  exceeds  $20,000,  one- 
fifth  only,  as  against  the  husband's  creditors. 
Held,  that  where  a  debtor's  land  was  sold  under 
execution,  and  after  his  death  suit  was  brought 
against  the  wife  for  partition  of  that  sold,  and 
the  evidence  showed  that  two-thirds  of  the  land 
sold  was  worth  more  than  the  amount  of  the 
debt  for  which  it  was  sold,  and  that  all  of  the 
debtor's  property,  including  that  sold,  was  worth 
more  than  $10,000,  but  less  than  $20,000,  the 
wife  was  entitled  to  one-third  of  the  land  sold. 
— Mansur  v.  Ilinkson,  94  Ind.  395. 
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[cl  (S«p.  1891) 
A  husband  purchased  certain  land  and  paid 
three-fourths  of  the  purchase  price.  Afterwards 
he  became  of  unsound  mind,  and  his  guardian 
procured  an  order  to  sell  such  land  for  the  pay- 
ment of  the  unpaid  purchase  price,  and  other 
debts  due  from  the  husband,  which  was  done. 
His  widow  was  not  made  a  party  to  the  pro- 
ceedings for  the  order  of  sale,  nor  did  she  join 
in  the  conveyance.  Held  that,  though  but  three- 
fourths  of  the  purchase  money  had  been  paid 
by  the  husband  and  the  remaining  one-fourth 
was  paid  by  the  guardian  after  the  sale,  the 
wite  is  still  entitled  to  dower  in  the  whole,  and 
not  in  the  three-fourths  only.— Davis  y.  Hutton, 
127  Ind.  481,  26  N.  B.  187,  1006. 

[d]      (8«p.  1897) 

Under  Rev.  St.  1894.  |  2669  (Rev.  St.  1881, 
I  2506),  giving  a  wife  one-third  of  her  husband's 
realty  free  from  creditors,  she  need  not  take  her 
interest  in  the  part  that  is  exempt  to  him,  but 
may  take  it  in  addition  to  that  which  Is  so  ex- 
empt—Isgrigg  V.  Pauley,  47  N.  R  821,  148  Ind. 
436. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Dower,  §f  322-324. 
See,  also,  14  Cyc.  p.  998. 

S  85.  — —  Time  of  Talnatiom. 
[a]  (Sup.  1829) 
A  title  bond  conditioned  for  the  conveyance 
■of  real  estate  on  payment  of  the  purchase  mon- 
ey, was  executed,  and  possession  at  the  same 
time  given  to  the  obligee.  The  purchase  money 
was  afterwards  paid,  and  a  title  obtained  by  the 
purchaser.  Held,  that  the  date  of  the  bond 
must  be  considered  the  period  of  alienation,  in 
estimating  the  value  of  the  property  with  a 
view  to  the  dower  of  the  obligor's  widow.— Wil- 
son V.  Oatman,  2  Blackf.  223. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Dower,  §§  325,  326. 
See,  also,  14  Cyc.  pp.  998,  999. 

I  86.  — —  Appreciation  or  depreciation. 
[a]     (Sup.  1840) 

Dower  should  be  assigned  according  to  the 
value  of  the  land  at  the  time  of  the  assignment, 
^'xcluding  all  the  increased  value  from  the  im- 
provements made  on  the  premises  by  the  alienee, 
leaving  the  widow  the  benefit  of  any  increase 
of  value  arising  from  circumstances  unconnected 
with  such  improvements.— Smith  y.  Addleman, 
r>  Blackf.  406. 

For  Cases  fbom  Otheb  States. 
•See  17  Cent.  Dig.  Dower,  §  327. 
See,  also,  14  Cyc  p.  999;    note,  18  L.  R. 
A.  425. 

I  87.   —  IniproTcnients. 

[a]     (9«p.  1S29) 

Where  there  have  been  improvements  made 
upon  an  estate  by  the  purchaser,  dower  is  to  be 
of  the  estate  according  to  the  value  which  it 
would  bave  bad  at  the  time  of  the  assignment 


if  no  such  improvements  had  been  made.— Wil- 
son y.  Oatman,  2  Blackf.  223. 

[b]  (Svp.  1852) 

Upon  a  petition  for  dower,  the  right  of 
the  petitioner  was  established,  and  the  court  ap- 
pointed commissioners  to  make  an  assignment, 
instructing  them  to  assign  the  dower  according 
to  the  value  of  the  land  at  the  time  of  the  as- 
signment, exclusive  of  the  improvements  made 
after  the  husband's  alienation.  Held,  that  tho 
defendant  could  not  complain  of  the  instruction, 
being  the  grantee  of  the  husband.— Throp  v. 
Johnson,  3  Ind.  343. 

[c]  (Svp.  1886)     N 

On  partition  by  a  widow  for  her  interest  in 
lands  conveyed  by  her  husband  alone,  she  is 
entitled  to  one-third  of  the  value  of  the  land  at 
the  time  of  partition,  less  the  value  of  improve- 
ments made  by  the  alienee.— Quick  y.  Brenner, 
101  Ind.  230. 

Id]    (8«p.l8»l) 
Dower  must  be  assigned  to  the  widow,  ex- 
clusive of  improvements  made  by  the  purchasers 
of  the  land  since  the  alienation  thereof.— Davis 
V.  Hutton,  127  Ind.  481,  26  N.  E.  187, 1006. 

[e]      (Svp.  1908) 

Where  a  husband  conveys  his  lands  by  deed 
in  which  his  wife  does  not  join,  his  grantee  is 
entitled  to  the  benefit  of  the  increased  value  of 
the  land  conveyed,  caused  by  improvements  made 
thereon  by  him  during  the  life  of  the  grantor, 
as  against  the  rights  of  the  grantor's  widow  in 
the  land.— Overturf  v.  Martin,  170  Ind.  308,  84 
N.  E.  531. 

Fob  Cases  tbom  Otheb  States, 
See  17  Cent.  Dig.  Dower,  §  328. 
See,   also,  14  Cyc.  pp.  1000,  1001. 

1 80.  Aetnal    admeaanrenient    or    allot- 
ment* 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Dower,  §§  329-330. 
See,  also,  14  Cyc.  pp.  1001-1004. 

§01.  — >  Distinct  parcels. 
[a]     (Sup.  1882) 
A  tract  of  land  cannot,  without  a  widow's 
consent,  be  set  off  to  her  in  lieu  of  her  interest 
in  several  tracts.— Comp ton  v.  Pruitt,  88  Ind. 
171. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Dower,  §  332. 
See,  also,  14  Cyc.  pp.  1002,  1003. 

§  03.  DiTision  of  rents  and  prollta* 
[a]  isfup.  1908) 
Where  a  husband  conveyed  lands  by  deed 
in  which  his  wife  did  not  join,  the  grantor's 
widow,  not  being  a  tenant  in  common  with  the 
grantee  until  after  the  death  of  the  husband 
during  coverture,  was  not  entitled  to  have  the 
aggregate  rental  value  of  the  land  between  the 
date  of  the   conveyance  and   the  death  of  tlie 
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husband  set  off  against  the  increased  yalue  of 
the  land  caused  by  improvements  made  by  the 
grantee  during  the  husband's  lifetime,  in  de- 
termining the  value  of  the  widow's  interest.— 
Overturf  v.  Martin,  170  Ind.  308,  84  N.  E.  531. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  351,  352. 
See,  also,  14  Cyc.  pp.  1004,  1005. 

I  07.  Return  or  report  as  to  admeasure- 
ment or  assifl^nment* 

Impeachment  of  assignment  by  testimony  of 
commissioner  making  assignment,  see  Wit- 
nesses, §  74. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  §§  342-347. 
See,  also,  14  Cyc.  pp.  1008,  1000. 

§  112.   ConolnsiTenesB   and   effect   of  as- 
signment. 
[a]     (Sup.  1850) 

If  a  widow  demand  assignment  of  dower  of 
an  infant,  she  will  be  bound  by  her  acceptance, 
but  the  infant  may  have  a  writ  of  admeasure- 
ment of  dower.— McCormick  v.  Taylor,  2  Ind. 
336. 

Fob  Cases  from  Other  States, 

See  17  Cent.   Dig.   Dower,   §§  235,  317, 
318. 

§114.   Rishts  and  UabiUties   of   tenant 
In  dower. 

Nature  of  action  to  recover  possession  from 
tenant  as  legal  or  equitable,  see  Action,  § 
22. 

[a]     (Sup.  1829) 

A.  died  possessed  of  a  tract  of  land  which 
he  held  under  a  title  bond  executed  by  C.  A.'s 
widow  remained  in  possession  and  married  B., 
who  also  continued  in  possession,  and  C,  having 
the  legal  title,  brought  an  action  of  disseisin 
for  the  premises  against  B.,  without  having 
previously  demanded  possession.  Held  that,  al- 
though the  statute  gave  to  A.'s  widow  a  right 
of  dower  in  his  equitable  estate,  her  claim  of 
dower  was  no  defense  at  law  to  C.'s  action  of 
disseisin.— Taylor  v.  McCrackin,  2  Blackf.  2G0. 


For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Dower,  {{  3G7-373,  370, 

377. 
See,  also,  14  Cyc.  pp.  1014-lOlG. 

§116.  Liens  and  enforcement  thereof. 

Judgment  lien  on  land  as  affecting  widow's  in- 
terest, see  Judgment,  §§  772,  77G. 

[a]  As  against  general  creditors  and  heirs  of  a 
decedent,  his  widow  is  entitled,  where  part  of 
his  land  is  sold  to  pay  his  debt  secured  by  mort- 
gage thereon,  to  be  reimbursed  out  of  his  per- 
sonalty and  other  real  estate,  so  that  she  may 
obtain  the  value  of  her  statutory  third  of  the 
real  estate  of  which  he  died  seised.— (Sup.  1S97) 
Shobe  V.  Brinson,  47  N.  E.  025,  148  Ind.  2>;.-,; 
(1808)  Lewis  v.  Watkins,  49  N.  E.  944, 150  Ind. 
108. 

[b]  (S»p.  1898) 

Where  land  set  oif  to  a  widow  as  dower  is 
subject  to  a  purchase-price  mortgage,  and  the 
remainder  of  the  land  of  decedent,  when  sold  to 
pay  debts,  is  insufficient  to  pay  the  other  pre- 
ferred debts  of  the  estate,  the  land  set  apart  as 
dower  can  be  sold  by  the  administrator,  on  leave 
of  court,  to  satisfy  such  mortgage,  since  Bums* 
Rev.  St.  1804,  §  2G5G  (Horner's  Rev.  St.  1897. 
§  2095),  provides  that  a  widow  shall  not  be  en- 
titled, as  against  a  mortgage  for  purchase  mon- 
ey, to  her  one-third  interest  in  the  mortgaged 
premises,  and  Bums*  Rev.  St.  1894,  {  2o04 
(Homer's  Rev.  St.  1897,  §  2349),  empowers  the 
court  to  order  the  sale  of  the  interest  of  de- 
cedent's widow  in  his  real  estate  when  it  is 
liable  to  sale  to  satisfy  a  lien  thereon.— Denton 
V.  Arnold,  51  N.  E.  240,  151  Ind.  188, 

[c]  (App.  1904) 

The  right  of  a  woman  in  land  by  virtue  of 
her  marriage,  both  while  it  remains  inchoate 
and  after  it  has  become  consummate,  is  subject 
to  the  lien  of  the  grantor  for  unpaid  purchase 
money.— Bryson  v.  Collmer,  71  N.  E.  229,  3^^ 
Ind.  App.  494. 

Fob  Cases  from  Otiieb  States, 
See  17  Cent.  Dig.  Dower,  §  374. 
See,  also,  14  Cyc.  p.  1014. 

DRAFTS. 

See  Bills  and  Notes. 
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Scope-Note, 

[INCr^UDES  channels  and  other  works  constructed  by  public  authority  for  drainage 
of  swamp  or  low  lands ;  nature  and  scope  of  power  to  establish  and  maintain  such  works ; 
constitutional  and  statutory  provisions  relating  thereto;  creation  of  drainage  districts,  and 
appointment,  rights,  powers,  duties,  and  liabilities  of  drainage  boards,  officers,  etc.;  and 
construction  and  maintenance  of  such  works,  and  taxes  and  local  assessments  therefor. 

[EIXCLUDES  drains,  sewers,  etc.,  in  incorporated  cities,  etc  (see  Municipal  Corpora- 
lions)  ;  rights  and  liabilities  of  owners  of  land  in  respect  of  surface  or  subterranean  waters 
in  general  (see  Waters  and  Water  Courses) ;  and  private  rights  of  drainage  through  oth- 
ers' lands  (see  Waters  and  Water  Courses) ;  and  exercise  of  power  of  eminent  domain  (see 
Juminent  Domain),    For  complete  list  of  matters  excluded,  see  cross-references,  post.] 

Analysis. 

I.  Establishment  and  Maintenance. 

§    1.  Right  to  establish  and  maintain  in  general. 

§    2.  Constitutional  and  statutory  provisions. 

§    3.  Purposes  for  which  drains  may  be  established. 

§   4.  In  general. 

§    5.  Improvement  of  land. 

§    6.  Promotion  of  public  health  or  welfare. 

§    7.  Establishment  by  public  authorities. 

§    9.  By  counties  or  other  local  authorities. 

§  12.  Drainage  and  reclamation  districts  and  commissions. 

§  17.  Commissioners  and  other  officers. 

§  18.  Powers  and  proceedings  in  general. 

§  19.  Rights  and  liabilities  in  general. 

§  20.  Actions. 

§  21.  Drainage  companies. 

§  22.  Establishment  by  landowners  over  lands  of  others. 

§  24.  Proceedings  for  establishment. 

I  25.  In  general. 

§  26,  Jurisdiction. 

§  27.  Parties. 

§  28.  Petition  for  drain. 

§  29.  Bond. 

§  30.  Notice. 

§  31.  Remonstrances  or  answers  to  petition, 

§32.  Appointment,   proceedings,   and   report   of   commissioners,   or 

viewers. 
§  33.  Remonstrances  or  objections  to  report  of  commissioners  or 

viewers. 

§  34.  Hearing  and  determination  of  questions. 

§  35.  Decisions  and  record. 

§  36.  Appeal. 

§  38.  Costs  and  expenses  of  proceedings. 

§  39.  Collateral  attack  on  proceedings. 

§  40.  Restraining  construction. 

§  41.  Location. 

§  42.  Mode  and  plan  of  construction. 

§  43.  In  general. 

§  44.  Improvement  of  water  course. 

§  45.  Right  of  way  and  other  interests  in  land. 
§  46.  Construction. 
§  47.  In  general. 
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I.  Establishment  and  Maintenance — Continued. 

§  48.  Allotment  of  work  among  landowners. 

§  49.  Contracts. 

§  50.  Improvement,  extension,  or  alteration. 
§  51.  Maintenance,  cleaning,  and  repair. 

§  52.  In  general. 

§  53.  Allotment  of  work  among  landowners. 

§  54.  Contracts. 

§  55.  Construction  and  maintenance  of  bridges  and  crossings. 
§  56.  Damages  from  construction  or  maintenance. 

§  57. In  general. 

§  58.  Deduction  or  set-oflF  of  benefits. 

§  62.  Use  of  drain. 

§  63.  Injuries  from  defects  or  obstructions. 

§  64.  Offenses  incident  to  construction,  maintenance,  or  use. 

II.  Assessments  and  Special  Ts^es. 

§  66.  Power  to  levy  in  general. 

§  67.  Constitutional  and  statutory  provisions. 

§  68.  Purposes  of  levy  or  assessment. 

§  69.  Amount  of  tax  or  assessment. 

§  70.  Property  liable. 

§  71.  Benefit  to  property. 

§  73.  Grounds  of  objection. 

§  74.  Estoppel  or  waiver  as  to  objections. 

§  76.  Proceedings  for  assessment. 

§  77.  Mode  of  assessment. 

§  78.  In  general. 

§  79.  Apportionment  of  benefits  and  expenses. 

§  82.  Review,  correction,  or  setting  aside  of  assessment. 

§  83.  Reassessment  or  additional  assessment. 

§84.  Lien. 

§  85.  Payment,  and  recovery  of  assessment  paid. 

§  87.  Collection  and  enforcement. 

§  88.  In  general. 

§  89.  Summary  remedies. 

§  90.  Actions. 

§  91.  Remedies  for  wrongful  enforcement. 


Cross-References, 


Henefits   from,    construction    and    operation    of 

findings  of  court.     Tbial,  §  404. 
Bonds  for.  mandamus  to  compel  issuance.  Man- 
damus, S  103. 
City    drains,     assessments    for    improvements. 
Municipal  (Corporations,  I  417. 
Damages  to  abutting  owners  from  improve- 
ments.   Municipal  Corporations,  §388. 
Injuries  from  defects  or  obstructions.     Mu- 
nicipal Corporations,  §§  827-^<40. 
legislative  control  of  municipal  acts.     Mu- 
nicipal Corporations,  {  70. 
Power    of    municipality    to    make    improve- 
ments.     Municipal    Corporations,    §§ 
2G5,  270. 
Use  and  regulation.    Municipal  Corpora- 
tions, §  708. 
(Condemnation    of   property    fur   as    taking    for 
public  use.     Eminent  Domain,  §  31. 


Construction    across    railroad    right    of    way. 

Railroads,  §§  107,  108. 
Ditch  certificate  in  payment  for  land  sold  for 

taxes.    Taxation,  §  742. 
Drainage  of  highways.     Highways,  {  120. 
Of  surface  waters,  private  rights.     Waters 
AND  Water  Courses.  f$  119,  150. 
Expert  testimony  as  to  utility  of.     E)vidence. 

§  555. 
Injuries  to,   liability  of  railroad  company   for. 

Railroads,  §  11.3. 
Obstniction  of.   mandamus  to  compel  removal. 
Mandamus,  |  14. 
Restraining.     Injunction,  §  119. 
Regulations  constituting  exercise  of  power  of 

eminent  domain.     Eminent  Domain,  S  2. 
Tiling  drain,   plea  of   want   of  jurisdiction    in 
action  for.    Pleading,  §  104. 
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1.  ESTABUSHMENT  AND  MAIK- 
TENANCE. 

Pleading  matters  of  fact  or  conclusions,  in 
action  to  enjoin  removal  of  bridge  in  con- 
struction of  drain,  see  Pleading,  |  8. 

Revocation  of  license  to  drain  land,  see  Licens- 
es, f  58. 

I   1.    Bicht  to  estabUsli  mad  maintain  in 
general. 

[a]  (Sup.  1902) 

The  state  can  authorize  the  improving  of 
a  drain  across  the  right  of  way  of  a  railroad 
company  by  enlarging  a  natural  channel.— Pitts- 
burgh, C,  C.  &  St  D.  R.  Co.  V.  Machler,  63 
N.  E.  210,  158  Ind.  158. 

[b]  (S«p.  1903) 

AcU  1801,  p.  445  (Bums'  Rev.  St.  1901, 
i  5690  et  seq.),  entitled  '*An  act  concerning 
drainage  under  specified  conditions,"  and  pro- 
viding that  the  board  of  county  commissioners 
are  authorized  to  cause  to  be  located,  construct- 
ed, straightened,  widened,  or  deepened  any  ditch, 
drain,  or  water  course  of  the  length  of  five 
miles  and  upwards,  when  the  same  is  necessary 
to  drain  any  lots,  lands,  etc.,  and  declaring 
that  the  word  "ditch"  shall  be  held  to  include 
any  drain  or  water  course  heretofore  construct- 
ed«  and  that  the  petition  for  such  improvement 
shall  be  held  to  include  any  side,  lateral,  spur, 
or  branch  ditch,  drain,  or  water  course,  the 
lowering  of  any  lake,  or  other  work  necessary  to 
secure  fully  the  object  of  the  improvement  peti- 
tioned for,  does  not  authorize  the  construction 
of  a  levee,  which  is  not  incidental  to  the  con- 
struction of  a  drainage  ditch.— Royse  v.  Evans- 
vUle  &  T.  H.  R.  Co..  67  N.  B.  446,  160  Ind. 
502. 

[c]  (Smp.  1909) 

The  right  to  construct  a  drain  over  lands 
of  others  does  not  exist  at  common  law,  but  is 
purely  statutory.— Kaufman  v.  Alexander,  88  N. 
E.  502. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig*.  Drains,  f  1. 
See,  also,  14  Cyc.  pp.  1024,  1025. 

I  2.    Constitntional  and  atatntorj  pro- 
▼isions. 

ronstniction  of  statutes  in  pari  materia,  see 
Statutes.  S  225. 

Denial  of  due  process  of  law,  see  Constitu- 
tional Law,  S  289. 

Determination  of  constitutional  questions,  see 
Constitutional  Law,  I  46. 

Grant  of  privileges  and  immunities,  see  Con- 
stitutional Law,  §  205. 

Impairing  obligation  of  contracts,  see  Consti- 
tutional Law,  $  143. 

Implied  repeal  of  act  relating  to  same  subject, 
see  Statutes,  f  161. 

Re-enactment  of  former  statute  and  adoption 
of  provision  previously  construed,  see  Stat- 
utes, S  225%. 


Repealing  of  statute  as  affecting  pending  ac- 
tions, see  "Statutes,  f  276. 

Retroactive  operation  of  repealing  acts,  se**^ 
Statutes,  |  275. 

Retroactive  operation  of  statutes,  see  Stat- 
utes, I  266. 

Saving  clauses  in  statutes,  see  Statutes,  i 
277. 

Subjects  and  titles  of  acts,  see  -Statutes,  §  123. 

Vesting  in  executive  oflScer  judicial  power,  see 
Constitutional  Law,  f  80. 

[a]  (S«p.  1869) 

The  statute  (Acts  1869,  p.  82)  "to  authorize- 
and  encourage  the  construction  of  levees,  dikes, 
and  drains,  and  the  reclamation  of  wet  and 
overflowed  lands  by  incorporated  companies,"  is 
a  proper  exercise  of  the  police  power  of  the  Leg-^ 
islature.— 0*Reiley  v.  Kankakee  Val.  Draining 
Co.,  32  Ind.  169. 

[b]  Act  March  9,  1875  (1  Rev.  St.  1876,  p. 
428),  providing  for  drainage  of  lands,  does  not 
repeal  Act  March  11,  1867  <Davis'  Rev.  St. 
Supp.  1870,  p.  228),  on  the  same  subject,  except 
when  in  conflict  therewith.— (Sup.  1877)  McKin- 
sey  V.  Bowman,  58  Ind.  88;  (1878)  Bate  v. 
Sheets,  64  Ind.  209. 


[c]     (Svp.  1882) 
Acts  1875  (1  Rev. 
viding  that  it  shall  not 
force  to  encourage  the 
dikes,  and  drains,  and 
wet  lands  to  drain  and 
be  an  addition  thereto, 
plication  Act  1867,  p. 
be  construed   together.- 
Ind.  24. 


St.  1876),  p.  428,  pro- 
repeal  any  law  now  in 
construction  of  leveeH, 
to  enable  the  owners  of 
reclaim  them,  but  shall 
,  did  not  repeal  by  im- 
186,  and  the  two  must 
-Powell  V.  Clelland,  82^ 


[d]  (Svp.  1884) 

Act  March  10,  1873,  concerning  drainage,, 
was  not  repealed  by  Act  March  13,  1879,  as  to 
corporations  organized  prior  to  the  latter  date. 
—Barren  Creek  Ditching  Co.  v.  Beck,  90  Ind. 
247. 

[e]  (Svp.  1885) 

The  amendatory  act  of  1883  was  not  an  in- 
dependent statute,  covering  the  whole  subject  of 
drainage,  and  intended  to  be  a  substitute  for 
the  act  of  1881,  but  was  an  amendment  of  cer- 
tain sections  only,  and  as  such  the  amended  sec- 
tions, as  amended,  became  parts  of  the  original 
act,  and  are  to  be  enforced  as  such,  and  pend- 
ing proceedings  up  to  the  time  the  amendatory 
act  went  into  force  are  to  be  controlled  by  the 
act  of  1881,  and,  after  the  amendment  took  ef- 
fect, they  are  to  be  governed  by  the  act  as 
amended.— Moss  v.  State  ex  rel.  Mann,  101  Ind. 
321. 

[f]     (Svp.  1886) 
Act  April  21,  1881,  relative  to  ditching  and 
draining,  does  not  repeal  Act  April  8,  1S<S1.— 
Lipes  V.  Hand,  104  Ind.  503,  1  N.  E.  871,  4 
N.  E.  160. 
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[g]      (Sap.  1886) 

The  drainage  act  of  March  13.  1879,  was 
-not  inconsistent  with  that  of  March  9,  1875,  and 
proceedings  under  the  earlier  act  might  still  be 
taken  after  the  act  of  1879  went  into  effect.— 
Hardy  v.  McKinney,  107  Ind.  304,  8  N.  E.  232. 

[h]      (Sap.  1886) 

Pending  drainage  proceedings  were  not  af- 
fected by  the  act  of  1885,  but  might  be  carried 
on  under  the  act  under  which  they  were  begun. 
— Claybaugh  v.  Baltimore  &  O.  R.  Co.,  108  Ind. 
2ti2,  9  N.  E.  100. 

[i]  (Sop.  1887) 
Where  proceedings  for  the  establishment  of 
A  ditch  are  absolutely  void,  under  the  law  in 
force  at  the  time  they  were  had,  a  claim  for  an 
assessment  based  on  such  proceedings  cannot  be 
rendered  valid  and  enforceable  by  an  averment 
that  they  were  had  under  the  provisions  of  an 
act  which  had  been  repealed  18  months  before 
they  were  begun.— Phillips  v.  Lewis,  109  Ind. 
<J2,  9  N.  E.  395. 

[j]  (Sop.  18S8) 
Act  April  6,  1885,  §  13,  repealing  the  drain- 
age law  of  March  8,  1883,  contains  a  proviso 
that  where  application  has  been  made,  or  pro- 
ceedings are  pending,  or  works  are  in  process  of 
construction,  under  said  act,  they  may  be  com- 
pleted and  assessments  collected.  Held,  that 
the  proviso  authorizes  the  township  trustee, 
where  improvements  have  been  made  under  the 
act  of  1883,  and  before  the  repealing  act  was 
passed,  to  file  after  the  repealing  act,  with  the 
county  auditor,  the  statement  of  his  assess- 
ment of  benefits.— Dunkle  v.  Herron,  115  Ind. 
470,  18  X.  E.  12. 

[k]     (Sap.  1892) 

The  legislature  may  provide  how  lands 
should  be  described  in  a  petition  for  a  drain 
and  what  notice  should  be  given.— Killian  v.  An- 
drews, 30  N.  E.  700,  130  Ind.  579. 

[1]  (Sap.  1896) 
District  Drainage  Act  1893  (Acts  1893,  pp. 
510-328;  Rev.  St.  1894,  $$  5718-5742)  §  22,- 
which  authorizes  the  formation  of  a  drainage 
district  upon  the  signing  of  an  agreement  by  at 
least  two-thirds  of  the  owners,  owning  in  acre- 
age two-thirds  or  more,  of  the  land  to  be  includ- 
ed in  the  proposed  district,  and  confers  the  pow- 
er to  assess  property  within  the  district  of  those 
who  have  not  signed  the  *  agreement,  or  in  any 
manner  consented  thereto,  whether  or  not  the 
establishment  of  the  district  will  benefit  the  pub- 
lic health  or  be  of  public  utility,  and  does  not 
even  require  that  the  lands  within  the  proposed 
district  shall  be  swamp  or  wet  lands,— is  not 
within  the  police  power  of  the  state.— Gifford 
Drainage  Dist  v.  Shroer,  145  Ind.  572,  44  N. 
E,  G36. 

[m]     (Sap.  1898) 

Act  1881,  §  2G,  providing,  as  to  joint  county 
drains,  that  *'8uch  joint  ditch  shall  be  cleaned 
and  repaired,  or  enlarged,  in  like  manner  as 
for  ditches  in  but  one  county,  by  the  joint  ac- 


tion of  the  public  officers  of  the  county  Interest- 
ed," cannot  stand;  section  23,  providing  for  re- 
pairs of  drains  in  one  or  more  townships  of  a 
county  by  the  trustees,  and  providing  a  system 
of  assessments,  being  unconstitutional,  and  there 
being,  therefore,  no  method  or  procedure  to  aid 
section  26.— Watkins  v.  State  ex  rel.  Van  Au- 
ken,  49  N.  E.  1C9,  51  N.  R  79,  151  Ind.  123. 

[n]  (Sap.  1899) 
Acts  1889,  p.  285,  providing  that  when- 
ever any  owner  or  owners  of  any  separate  and 
distinct  tract  or  tracts  of  land  lying  outside 
the  corporate  limits  of  any  city  or  town  in  the 
state  which  would  be  benefited  by  drainage,  and 
which  cannot  be  accomplished  without  extraor- 
dinary labor  and  expense,  as  determined  by 
the  court,  provided,  also,  that  where  such  drain 
passes  through  the  corporate  limits  of  such  city 
or  town  the  same  shall  be  located  in  and  upon 
and  along  the  streets  or  alleys  thereof,  wher- 
ever the  same  may  be  practicable,  without  af- 
fecting other  lands,  shall  desire  such  drainage 
or  drainage  which  cannot  be  accomplished  in  the 
best  and  cheapest  manner  without  passing 
through  the  corporate  limits  of  any  city  op 
town,  such  owner  or  owners  may  apply  for  such 
drainage  by  petition  to  the  circuit  court,  or  su- 
perior court  of  the  county  in  which  the  lands 
of  the  petitioner  or  petitioners  are  situated,  ap- 
plies only  to  the  drainage  of  country  lands  hav- 
ing no  available  outlet  without  extraordinary 
labor  and  expense  except  through  the  corporate 
limits  of  the  city.— Sauntman  v.  Maxwell,  54  N. 
E.  397,  154  Ind.  114. 

Under  the  drainage  act,  as  existing  prior 
to  1889,  the  supreme  court  decided  that  the 
drainage  commissioners  had  no  authority  to  con- 
struct a  drain  within  the  limits  of  a  municipal- 
ity. The  act  was  amended  by  Acts  1889,  p.  285 
(Bums*  Rev.  St.  1894,  §  5022  et  seq. ;  Homer's 
Rev.  St.  §  4273  et  seq.),  providing  that  whea 
owners  of  land  "lying  outside  the  corporate  lim- 
its of  any  city  or  town,"  which  i^ould  be  bene- 
fited by  drainage,  which  cannot  be  accomplish- 
ed without  extraordinary  labor  and  expense, 
"provided,  also,  that  where  such  drain  passes 
through  the  corporate  limits  of  such  city  or 
town,  the  same  shall  be  located  in,  upon  and 
along  the  streets  or  alleys  thereof  whenever  the 
same  may  be  practicable,  without  affecting  other 
lands  shall  desire  such  drainage,  or  which  can 
not  be  accomplished  in  the  best  and  cheapest 
manner  without  passing  through  the  corporate 
limits  of  such  city  or  town,  such  owner  or  own- 
ers may  apply  for  such  drainage  by  petition." 
Held,  that  the  amending  act  does  not  violate 
Const.  Ind.  art.  4,  §  20,  providing  that  "every 
act  and  joint  resolution  shall  be  plainly  worded, 
avoiding  as  far  as  practicable  the  use  ot  tech- 
nical terms." — Id. 

The  drainage  law  {Acts  1889,  p.  285), 
amending  drainage  law  1885,  and  providing  that 
a  petition  for  drainage  shall  be  dismissed  on 
the  remonstrance  of  two-thirds  of  the  landown- 
ers, did  not  repeal  the  proviso  of  section  3  of 
the  act  of  1885,  requiring  the  remonstrants  to 
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be  resident  landowners,  but  such  amended  sec- 
tion requires  a  dismissal  only  in  case  the  im- 
provement is  opposed  by  two-thirds  of  the  land- 
ownens,  without  regard  to  residence,  who  own 
or  represent  two-thirds  of  the  lands  affected, 
and  hence  applies  both  to  city  and  country 
drainage.— Id. 

[o]      (S«p.  1900) 

Act  March  4,  18»3  (Bums*  Rev.  St.  1894, 
{  5666;  Homer's  Rev.  St.  1807,  §  4286),  amend- 
ing Rev.  St.  1881,  §  4286,  by  providing  that, 
when  it  is  found  impracticable,  the  work  on  a 
drainage  ditch  need  not  be  allotted  to  the  prop- 
erty benefited,  but  may  be  let  by  contract,  ap- 
plies to  a  case  where  a  petition  for  a  ditch,  filed 
before  the  time  when  the  act  went  into  effect, 
had  had  no  action  taken  on  it  until  after  such 
time.— Sarber  v.  Rankin,  56  N.  E.  225,  154  Ind. 
23a 

[p]     (Sup.  1903) 

Proceedings  for  construction  of  a  ditch  un- 
der the  drainage  law,  instituted  before  passage 
of  the  amendatory  act  of  March  8,  1901  (Acts 
11)01,  pp.  161-170;  Bums'  Rev,  St.  1901,  H 
r)<)-23,  5624,  5626,  5628),  are  by  express  provi- 
sion of  section  4  thereof  (Burns'  Rev.  St.  1901, 
S  5628)  not  affected  thereby.- Keiser  v.  Mills, 
69  N.  E.  142,  162  Ind.  366. 

[qj  (App.1906) 
Bums'  Ann.  St.  1894,  {  5646,  repealing  the 
drainage  acU  of  1881  (Acts  1881,  p.  401,  c.  43; 
Rev.  St.  1881,  I  4277)  and  1883  (Acts  1883,  p. 
178,  c.  126;  Eaiiotfs  Supp.  §  1178),  expressly 
provides  that,  where  application  has  been  made 
or  proceedings  are  pending  or  drainage  woi^s 
are  in  course  of  constmction  under  said  acts, 
the  same  shall  be  completed  and  assessments 
therefor  collected  according  to  the  provisions  of 
said  acts.— Ellison  v.  Branstrator,  73  N.  E.  146, 
34  Ind.  App.  410. 

[r]  (Bvp.  1906) 
Bums'  Ann.  St.  1901,  {  243,  provides  that 
no  rights  vested  or  suits  instituted  under  ex- 
isting laws  shall  be  affected  by  the  repeal  there- 
of, but  all  such  rights  may  be  asserted  and  such 
suits  prosecuted  as  if  such  laws  had  not  been 
repealed.  Held,  that  such  section  was  primarily 
passed  to  reserve  rights  and  suits  instituted  un- 
der laws  repealed  by  1  Rev.  St.  1852,  pt  1,  c. 
92,  and  does  not  prevent  the  repeal  of  Bums' 
Ann.  St.  1901,  f$  5655>5671,  authorizing  the 
establishment  of  drainage  ditches  by  Acts  1905, 
p.  456,  c.  157,  which  established  a  new  law  for 
such  proceedings,  from  affecting  proceedings 
which  had  not  matured  to  a  judgment  establish- 
ing the  ditch  prior  to  the  repeal.— Taylor  v. 
Strayer,  78  N.  E.  236,  167  Ind.  23,  119  Am. 
St  Rep.  469. 

Proceedings  were  instituted  for  the  estab- 
lishment of  a  drain  as  authorised  by  Bums' 
Ann.  St.  1901,  If  5655-5671.  Remonstrances 
were  filed,  and  proceedings  were  had  resulting 
in  a  judgment  of  the  circuit  court  on  appeal 


dismissing  the  proceeding.  This  judgment  was 
appeal^  from,  and  reversed  by  the*  Supreme 
Court.  The  cause  was  remanded,  and  before 
further  proceedings  were  taken,  Acts  1905,  p. 
456,  e.  157,  was  passed  providing  a  new  drain- 
age law,  section  14  (page  480)  of  which  repeal- 
ed all  other  laws  relating  to  drainage,  except 
that  it  should  not  affect  any  pending  proceeding 
in  which  a  ditch  had  been  ordered  established, 
or  in  which  there  was  no  attempt  to  and  which 
would  not  lower  or  affect  any  lake  or  body  of 
water  not  exceeding  ten  acres  in  area.  Held, 
that  the  appeal  from  the  order  establishing  the 
ditch  vacated  it,  and  hence  the  proceeding  was 
not  within  the  saving  clause  as  a  pending  pro- 
ceeding in  which  a  ditch  had  been  ordered  con- 
structed.- Id. 

Bums'  Ann.  St.  1901,  §  248,  declaring  that 
the  repeal  of  any  statute  shall  not  release  or 
extinguish  any  penalty,  forfeiture,  or  liability 
incurred  under  such  statute,  unless  the  repealing 
statute  shall  so  expressly  provide,  etc.,  has  no 
application  to  proceedings  to  establish  a  drain- 
age ditch,  under  Bums'  Ann.  St.  1901,  §§  5655, 
5671,  which  were  expressly  repealed  by  Acts 
1905,  p.  456,  c  157.-Id. 

Where  subsequent  to  an  appeal  from  an 
order  of  a  board  of  county  commissiohers  es- 
tablishing a  drainage  ditch,  the  statutes  under 
which  the  proceedings  were  taken  were  repeal- 
ed, and  a  new  act  passed  covering  the  whole 
subject  which  contained  provisions  prohibitive 
of  the  ditch  sought  to  be  established,  it  was 
proper  for  the  circuit  court  to  permit  the  filing 
of  an  answer  asserting  remonstrant's  rights  un- 
der such  act. — Id. 

[8]     (Sap.  1907) 
The  provisions  of  the  Civil  Code  are  to  be 
resorted  to  to  supply  omissions  in  the  drainage 
statutes.— Hart  v.  Scott,  168  Ind.  530,  81  N.  E. 
481. 

[t]  (Sop.  1907) 
Acts  1905,  p.  456,  c.  157,  repealed  all  prior 
laws  not  saved  by  section  14,  providing  that 
such  repeal  should  not  affect  any  pending  pro- 
ceedings in  which  a  ditch  had  been  ordered  es- 
tablished, or  in  which  there  was  no  attempt  to 
or  which  would  not  lower  or  affect  any  lake  or 
body  of  water  that  did  not  exceed  10  acres  of 
surface  at  high-water  mark,  etc.  Held  that, 
where  it  did  not  appear  that  certain  proposed 
drainage  would  affect  a  lake  containi;ig  a  sur- 
face area  of  more  than  10  acres,  proceedings, 
though  not  having  progressed  to  final  judgment 
when  such  act  took  effect,  were  not  annulled 
thereby.— Smith  v.  Gustin,  169  Ind.  42,  80  N. 
B.  959,  81  N.  E.  722. 

[u]    (Sop.  1907) 

Under  Acts  1905,  p.  456,  c.  157,  relative  to 
drainage,  which  repeals  all  prior  laws  upon  the 
subject,  but  provides  that  such  repeal  shall  not 
affect  any  pending  proceedings  in  which  there 
is  no  attempt  to  or  which  will  not  lower  or 
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affect  any  lake  or  body  of  water  that  does  not 
exceed  ten  acres  of  surface  at  high  water  mark, 
etc.,  where  proposed  drainage  did  not  affect  any 
lake,  proceedings,  though  not  having  progressed 
to  final  judgment  when  the  act  took  effect,  were 
not  annulled.— Kline  v.  Hagoy,  81  N.  E.  209, 
1G9  Ind.  275. 

[V]     (App.  1907) 

Acts  1005,  p.  480,  c.  157,  §  14,  rei)ealing 
all  laws  previously  enacted  relating  to  drain- 
age, but  providing  that  such  repeal  shall  not 
affect  pending  proceedings  in  which  a  ditch  has 
been  ordered,  or  which  will  not  affect  any  body 
of  water  exceeding  10  acres  in  area  at  high- 
water  mark,  preserves  all  ditch  proceedings  that 
have  progressed  .to  final  establishment  and  all 
pending  proceedings  not  finally  established, 
where  the  drains  would  not  affect  lakes  having 
a  greater  surface  area  at  high  water  than  10 
acres. — Jaqua  v.  Ilarkins,  40  Ind.  App.  C39,  82 
X.  E.  920. 

[w]     (Sup.  1908) 

The  drainage  act  (Acts  1905,  p.  456,  Burns* 
Ann.  St.  1905,  §§  5022-5(535)  should  receive  a 
liberal  construction  so  as  to  attain  the  legis- 
lative intent.— Righter  v.  Keaton,  170  Ind.  401, 
84  N.  E.  977. 

[x]    (Sap.  1908) 

Act  March  6,  1905  (Acts  1905,  p.  450,  c. 
157)  provides  a  new  drainage  law,  and  declares 
that  all  other  laws  relating  to  drainage  are  re- 
pealed, but  that  such  repeal  shall  not  affect  any 
]>ending  proceeding  in  which  there  is  no  attempt 
to,  and  which  will  not,  lower  or  affect  any  lake 
exceeding  10  acres  in  area.  Held  that,  where 
it  appeared  that  one  branch  of  a  proposed  drain 
was  to  commence  at  the  outlet  of  a  lake  of 
more  than  10  acres  in  area,  and  that  dredging 
along  waterways  extending  into  lakes  and  from 
such  lakes  into  further  waterways  was  designed 
to  accomplish  the  ordinary  purpbses  of  such 
work,  it  was  sufficiently  shown  that  the  lakes 
would  be  affected  by  the  plan  of  drainage.— 
Kunkalman  v.  Gibson,  171  Ind.  503,  84  N.  E. 
985,  80  N.  E.  850. 

Under  the  act,  there  is  no  jurisdiction  to 
continue  a  proceeding  which  at  the  time  the  act 
goes  into  effect  attempts  to  affect  lakes  of  that 
area,  or  to  modify  the  proceeding  to  one  that 
shall  not  so  attempt.— Id. 

Under  the  act  it  is  not  necessary  in  order 
to  terminate  a  drainage  proceeding  that  there 
should  be  both  an  attempt  to  lower  a  lake  and 
an  actual  situation  in  which  the  construction  of 
the  drain  will  have  that  effect,  either  being  suf- 
ficient.—Id. 

Where  there  was  an  attempt  in  fact  to  low- 
er or  affect  a  protected  lake  at  the  time  said 
act  of  1905  (Acts  1905,  p.  456,  c.  157)  became 
operative,  there  was  no  authority  in  law  for  the 
continuing  of  the  proceeding,  since  it  only  await- 
ed the  ascertainment  of  the  fact  to  require  its 
dismissal ;  the  time  referred  to  being  niecessari- 
ly  the  testing  time  with  every  drainage  proceed- 
ing then  pending. — Id. 


[XX]     (Sap.  1909) 

It  is  for  the  General  Assembly  to  determine 
the  measure  of  jurisdiction  it  will  grant  or  with- 
draw in  the  matter  of  construction  of  public 
drains.— Kunkalman  v.  Gibson,  171  Ind.  503, 
84  N.  E.  985.  80  N.  E.  850;  Thorn  v.  Silver, 
89  N.  E.  943. 

[y]      (Sup.  1909) 

I'nder  Acts  1905,  p.  456.  c.  157,  providing 
a  new  drainage  law,  repealing  all  former  drain- 
age laws,  but  that  such  repeal  shall  not  affect 
any  pending  proceedings  in  which  a  ditch  has 
been  finally  established,  or  proceedings  which 
will  not  affect  any  body  of  water  having  more 
than  10  acres  of  surface  at  high-water  mark, 
pending  proceedings  for  the  establishment  of  a 
ditch,  not  designed  to  affect  any  body  of  water 
within  the  protection  of  the  act.  may  be  con- 
tinued and  completed  as  though  the  act  had  not 
been  passed. — Johnson  v.  Amacher,  172  Ind. 
248,  86  N.  E.  1014. 

[yy]      (Sap.  1909) 

The  liCgislature  may  grant  the  right  to  con- 
struct a  drain  over  lands  of  others,  and  it  may 
at  will  take  away  such  right,  and  it  may  pre- 
scribe, modify,  and  substitute  the  terms  of  en- 
joyment of  such  right,  and  it  may  give  to  those 
who  must  bear  the  cost  of  the  improvement  the 
right  to  discontinue  it  at  any  time  while  the 
same  remains  in  fieri,  and,  on  the  repeal  of  the 
statute,  the  Legislature  may  extend  to  the  per- 
sons affected  by  the  proceedings  pending  at  the 
time  of  the  repeal  remedies  different  to  those 
allowed  by  parties  to  be  affected  by  future  pro- 
ceedings.—Kaufman  V.  Alexander,  88  N.  E.  502. 

Acts  1907,  p.  508,  c.  252,  relating  to  drain- 
age, repealing  prior  laws  without  any  saving 
provision  other  than  the  right  to  conclude  cases 
pending  under  the  provisions  of  the  act,  extin- 
guishes by  the  repeal  of  the  old  law  all  rights 
and  remedies  awarded  thereby. — Id. 

A  provision  in  Acts  1907,  p.  512,  c.  252, 
§  3,  providing  that,  in  cases  where  a  two-thirds 
remonstrance  had  not  been  filed,  such  remon- 
strance may  be  filed  to  the  report  of  the  drain- 
age commissioners,  except  in  cases  pending  on 
petition  filed  under  Act  March  6,  1905,  when 
considered  in  connection  with  the  duty  of  the 
court  as  defined  with  respect  to  similar  remon- 
strances provided  by  statute  and  in  force  since 
the  act  of  1885,  is  reasonably  certain,  and 
shows  that  the  Legislature  intended  that  the 
judgment  of  the  court  in  such  cases  should  be 
a  dismissal  of  the  proceedings.— Id. 

[z]      (Sap.  1909) 

Under  Acts  1907,  p.  532,  c.  252,  §  17,  con- 
ferring jurisdiction  of  drainage  cases  on  the 
boards  of  commissioners  only  where  the  pro- 
posed work  and  the  lands  to  be  affected  are 
wholly  within  one  county,  and  section  21  (page 
537),  repealing  all  laws  previously  enacted  in 
relation  to  the  drainage,  and  providing  that 
any  pending  proceeding  shall  be  continued  under 
the  act,  etc.,  the  board  of  commissioners  of  a 
county  have  no  jurisdiction  of  the  subject-mat- 
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ter  of  proceedings  to  construct  drains  extending 
Into  two  or  more  counties,  and  the  fact  that  the 
circuit  court,  after  the  passage  of  the  act  of 
19Q7,  dismissed  an  appeal  from  a  judgment  of 
the  board  of  commissioners  and  certified  the  pro- 
ceedings back  to  the  board  to  proceed  in  accord- 
ance with  the  law,  does  not  estop  the  objectors 
from  insisting  that  the  board  was  deprived  of 
jurisdiction  by  the  repeal  by  the  act  of  1907 
of  the  law  under  which  the  proceeding  was 
brought— Zintsmaster  v.  Aikin,  88  N.  E.  509. 

Bums'  Ann.  St.  1908,  §  243,  declaring  that 
the  repeal  of  any  statute  shall  not  release  or  ex- 
tinguish any  penalty,  forfeiture,  or  liability  un- 
less the  repealing  statute  shall  so  expressly  pro- 
Tide,  etc.,  is  enacted  to  save  pending  proceedings 
at  the  time  of  its  enactment  in  1852,  and  does 
not  apply  to  proceedings  instituted  under  drain- 
age laws  repealed  by  Acts  1907,  p.  508,  c.  252, 
relating  to  drainage,  and  repealing  laws  in  con- 
flict therewith.— Id. 

[xz]     (Sup.  1909) 

Drainage  Act  1907,  §  3,  second  proviso 
(Bums'  Ann.  St.  1908,  |  0142),  providing  that, 
in  proceedings  for  drains  pending  when  the  act 
shall  take  effect  where  a  two-thirds  remon- 
strance has  not  been  filed,  such  a  remonstrance 
may  be  filed  to  the  report  of  the  drainage  com- 
missioners, except  in  cases  pending  on  appeal 
filed  under  a  specified  prior  act,  is  not  retroac- 
tive.—Thorn  V.  Silver,  89  N.  E.  943. 

Prior  to  the  drainage  act  of  1907  (Bums' 
Ann.  St.  §  6140  et  seq.),  and  subsequent  to  Acts 
1903,  p.  505,  c.  232,  §  2,  as  amended,  there  was 
no  law  authorizing  a  two-thirds  remonstrance 
in  proceedings  for  drains;  the  latter  act  having 
omitted  the  provision  therefor  in  previous  acts. 
-Id. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Drains,  §  17;  10  Cent. 
Dig.  Const.  Law,  §  884. 

S  3.    Purposes  for  whloli  drains  may  be 
establislied. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  §  2. 
See,  also,  14  Cyc.  pp.  1025,  1026. 

I  4.    -'—  In  general. 
[a]      (Sup.  1891) 

Act  April  6,  1885  (Acts  1885,  p.  129)  § 
3,  relating  to  drainage,  gives  the  circuit  courts 
jarisdiction  to  **determine  that  the  method  of 
drainage  shall  be,  by  removing  obstructions 
from  a  water  course;  by  deepening,  widening, 
straightening  or  changing  its  channel,"  etc. 
Utld^  that  this  confers  no  jurisdiction  of  pro- 
ceedings to  straighten  the  channel  of  a  river  to 
prevent  its  cutting  a  new  channel  in  times  of 
high  water,  when  the  drainage  is  a  mere  inci- 
dent of  the  contemplated  operation.— Scruggs  v. 
Reese,  128  Ind.  399,  27  N.  E.  748. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  $  2. 
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§   5.    —  ImproTement  of  land. 

[a]  (Sup.  1890) 

In  the  passage  of  the  drainage  statutes  of 
April  8,  1881,  and  March  8,  1883,  it  was  not 
the  legislative  intent  to  provide  a  system  of 
drainage  for  the  fresh-water  lakes  of  the  state, 
but  only  for  wet  and  marshy  lands,  swamps, 
ponds,  and  the  like;  hence  no  proceedings  can 
be  had  under  the  drainage  laws  for  the  pur- 
pose of  draining  a  lake.— Baltimore  &  O.  &  C. 
R,  Co.  V.  Ketring,  122  Ind.  5,  23  N.  E.  527. 

[b]  (Sap.  1896) 

The  LfCgislature  has  no  power  under  the 
Constitution  to  enact  a  law  forcing  one  person 
to  improve  his  own  or  the  lands  of  another  by 
draining  or  otherwise,  and  compel  the  persons 
benefited  to  pay  therefor,  unless  the  public  is 
also  benefited  thereby. — Gifford  Drainage  Dist. 
V.  Shroer,  44  N.  E.  636,  145  Ind.  572. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  {  2. 

§   6.    —  Promotion  of  pnblie  health  or 
welfare. 

Allegation  in  petition  for  drain,  see  post,  §  28. 
Necessity  in  order  to  justify  levy  of  assessment, 
see  post,  §  (56. 

[a]     (Sap.  1877) 

Under  Act  March  9,  1875  (1  Rev.  St.  1876, 
p.  428),  re-enacting  the  subject  of  drainage,  a 
drain  must  be  conducive  to  the  public  health, 
convenience,  or  welfare,  or  of  public  benefit  or 
utility.— McKinsey  v.  Bowman,  58  Ind.  88. 

[bl  (Sup.  1878) 
In  an  action  to  collect  an  assessment  made 
for  constructing  a  drain,  where  the  proceedings 
to  establish  such  drain  were  commenced  after 
the  act  of  the  Tvcgislature  of  March  9,  187."), 
took  eflFect,  where  neither  the  petition,  nor  the 
finding  of  the  board  of  commissioners,  nor  any 
evidence  tending  to  prove  that  the  drain  was 
necessary  and  conducive  to  public  health,  con- 
venience, or  welfare,  or  of  public  benefit  or  utili- 
ty, is  shown,  the  defendant  is^  entitled  to  a  ver- 
dict—Tillman  V.  Kircher,  (>4'lnd.  104. 

[c]  (Sup.  1878) 

The  provisions  of  Act  March  9,  1875,  that 
a  proi)osed  drain  must  be  shown  to  be  conducive 
to  public  health  or  welfare,  or  of  public  benefit, 
apply  to  drain  proceedings  which  were  in  fieri 
at  the  time  of  the  taking  effect  of  such  act- 
Bate  V.  Sheets,  64  Ind.  209. 

[d]  (Snp.  1880) 

The  construction  of  a  ditch  or  drain,  un- 
der Act  March  11,  1867,  is  illegal,  unless  it  is 
shown  that  it  will  be  conducive  to  the  public 
health  or  welfare,  or  be  of  public  benefit  and 
utility.— Deisner  v.  Simpson,  72  Ind.  435. 

[e]  (Sup.  1884) 

In  order  that  a  drain  may  be  considered 
of  public  utility,  and  therefore  permissible  un- 
der Acts  1881,  p.  397  (Rev.  St.  1881,  §  4273 
et  seq.),  it  is  not  necessary  that  the  whole  com- 
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munity  should  share  the  benefits.  If  it  is  of 
public  benefit,  its  public  character  is  not  affect- 
ed by  the  special  benefit  to  a  few  individuals. — 
Itoss  V.  Davis,  07  Ind.  79. 

[f]  (Sap.  1884) 

The  gravel  road  of  an  incorporated  turn- 
pike company  is  a  public  highway,  within  the 
meaning  of  the  drainage  law ;  hence  a  ditch, 
beneficial  to  such  road,  will  benefit  a  public 
highway,  as  required  by  Rev.  St.  1881,  |  4274 
(Amend.  Act  1883,  p.  173).— Xeff  v.  Reed,  98 
Ind.  341. 

[g]  (Sap.  1884) 

The  right  to  establish  a  drain  under  Rev. 
St.  §  4273  et  seq.,  depends  upon  whether  the 
drain  will  be  of  public  utility.— Ross  v.  Davis, 
97  Ind.  79;    Andei-son  v.  Baker,  98  Ind.  587. 

The  test  whether  a  ditch  may  be  construct- 
ed over  the  land  of  others  than  the  petitioner 
for  such  ditch  is  whether  or  not  the  ditch  is 
of  public  utility  and  will  benefit  public  health 
or  public  highways,  and  not  whether  it  might 
not  be  constructed  in  as  cheap  and  as  efficient 
a  manner  wholly  upon  petitioner's  lands. — Id. 

[b]     (Sop.  1889) 

Where  the  drainage  of  wet  lands  will  pro- 
mote health,  there  is  a  constitutional  warrant 
for  levying  assessments  to  pay  the  expense  of 
the  drainage  of  such  lands,  and  assessments 
may  be  authorized  without  proving  what  par- 
ticular citizens  will  be  beneficially  affected.— 
Zigler  V.  Menges,  22  N.  K  782,  121  Ind.  99,  16 
Am.  St  Rep.  357. 

The  Legislature  has  declared  that  the  drain- 
age of  wet  lands  is  a  matter  of  public  benefit, 
and  it  has  left  to  local  tribunals  nothing  more 
than  the  duty  of  determining  whether  a  par- 
ticular ditch  will  be  a  public  utility  or  will  be 
conducive  to  the  public  health,  welfare,  and  con- 
venience, and,  if  a  particular  ditch  will  drain 
any  considerable  body  of  wet  lands,  it  is  of 
public  utility  and  benefit.— Id. 

[1]  (Sap.  1890) 
It  is  not  necessary  that  a  drain  ^hall  be  of 
public  utility,  benefit  highways,  and  promote 
public  health,  in  order  to  authorhse  a  special 
assessment.  It  is  sufficient  if  it  accomplishes 
any  one  of  these  things. — Perkins  y.  Hay  ward, 
124  Ind.  445,  24  N.  B.  1033. 

U]  (Sap*  1896) 
The  reclamation  of  wet  land  and  the  drain- 
age of  ponds  and  marshes  is  a  public  utility 
and  is  for  the  benefit  of  the  public  health  and 
welfare,  and,  so  far  as  the  drainage  of  wet 
lands  will  promote  the  health  of  the  public, 
it  is  by  virtue  of  the  police  power  of  the  state 
that  the  authority  is  exercised  to  enact  laws 
providing  therefor. — Gifford  Drainage  Dist.  v. 
Shroer,  44  N.  E.  63G,  145  Ind.  572. 

Fob  Cases  from  Otheb  States, 
See  17  Cent.  Dig.  Drains,  $  2. 
See,  also,  14  Cyc.  p.  1025. 


S  7.    Efltablishment   by   publie  satbori- 
ties. 

Fob  Cases  from  Other  States. 

See  17  Cent.  Dig.  Drains,  §§  1,  3. 
See,  also,  14  Cyc.  pp.  1024,  1025. 

S   9.    —  By  oountles  or  otber  local  au- 
tboHties. 

[a]  (Sap.' 1898) 
The  county  through  the  agency  of  its  board 
of  commissioners  is  not  the  trustee  of  the  fund 
derived  from  the  sale  of  drainage  bonds  under 
Bums'  Rev.  St.  1894,  $  5690  (Uomer's  Rev. 
St.  1897,  §  4317c).— Conn  v.  Board  of  Com'rs  of 
Cass  County,  51  N.  E.  1062,  151  Ind.  517. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  1,  3. 

{12.  Drainase  and  reelamation  distriets 
and  oommiMions. 

Establishment  of  district  as  within  police  pow- 
er of  state,  see  ante,  §  2. 

Fob  Cases  from  Other  States, 

See  17  Cent.   Dig.   Drains,  §§  4-13;    12 

Cent,  Dig.  Corp.  {  9. 
See,  also,  14  Cyc.  pp.  1026-1029. 

§17.  — —  Commisaionera  and  otber  offi- 
cers. 

Bonds  of  treasurer  of  ditching  corporation,  see 
Officers,  §  37. 

Embezzlement  by  commissioner,  see  Embezzle- 
ment, §  21. 

[a]  (Sop.  1883) 

The  facts  that  the  commissioners  provided 
for  in  the  act  of  April  8,  1881,  relating  to 
drains,  are  appointed  by  the  court,  that  they 
must  report  to  the  court,  and  are  liable  to  be 
removed  by  the  court,  do  not  render  them  the 
mere  agents  of  the  court,  and  a  contention  that 
the  act  imposes  on  the  court  legislative  and  ex- 
ecutive duties,  because  of  such  facts,  is  unten- 
able.—Scott  V.  Brackett,  89  Ind.  413. 

[b]  (Sap.  1889) 

A  complaint  on  a  drainage  commissioner's 
bond,  taken  under  the  drainage  act  of  April 
8,  1881,  showed  that  the  recovery  was  sought 
for  the  purpose  of  raising  funds  for  completing 
the  drain,  and  did  not  show  that  the  final  re- 
port of  the  commissioner  had  been  made  and 
approved.  Ueld,  that  it  might  be  inferred  that 
the  proceedings  for  the  construction  of  the 
drain  were  still  pending,  and  the  action  is  saved 
from  the  repeal  of  the  act  of  1881  and  amend- 
ments by  Act  April  6,  1885,  §  13,  which  pro- 
vides that  pending  proceedings  may  be  com- 
pleted according  to  the  provisions  of  the  former 
acts.— Smith  v.  State  ex  rel.  Ingerman,  117  Ind. 
167,    19   N.    R    744. 

An  action  on  such  bond  for  the  improper 
construction  of  the  work,  and  the  conversion 
of  drainage  funds,  would  not  be  destroyed  by 
the  repealing  act,  though  it  contained  no  sav- 
ing clause. — Id. 


This  Diffest  is  compiled  on  the  Key-Nnniber  System*    For  explanation,  see  pace  iii. 


§17 


[4Ind.  Dig.-Pagel01] 


DRAINS,  I. 


§20 


The  drainage  act  of  1881  requires  the 
drainage  commissioners,  to  whom  the  matter 
of  the  construction  of  a  drain  is  referred,  to 
determine  the  best  method  of  drainage,  the  ter- 
mini, route,  etc.,  and  fix  the  same  by  metes, 
bounds,  etc.,  and  make  report,  and  provides  that 
the  order  confirming  the  same  shall  be  conclu- 
sive, and  that  the  commissioner  charged  with 
the  work  shall  have  it  constructed  as  ordered. 
Held,  that  the  commissioner  having  charge  can- 
not deviate  from  the  specifications  without  pro- 
curing authority  to  do  so,  and  he  is  liable  on 
his  bond  for  any  damage  resulting  from  an  un- 
authorized deviation. — Id. 

The  measure  of  damages  for  such  deviation 
is  the  amount  required  to  complete  the  work  as 
ordered. — Id- 
Evidence  of  the  general  reputation  of  the 
persons  employed  to  construct  the  drain,  for 
skill  and  diligence  in  drain  construction,  is  in- 
admissible.—Id. 

The  court  may  properly  modify  an  instruc- 
tion so  as  to  include  in  it  unfinished,  as  well  as 
imperfect,  work,  where  the  drain  as  constructed 
is  not  of  the  required  depth  in  some  places. — Id. 

In  an  action  on  a  drainage  commissioner's 
bond,  the  parties  having  made  an  issue  that  the 
commissioner  negligently  paid  insolvent  con- 
tractors before  the  work  was  done  according 
to  the  specifications,  a  request  to  charge  that, 
if  the  defects  could  not  have  been  avoided  by 
the  exercise  of  reasonable  care  by  the  commis- 
sioner, there  can  be  no  recovery,  is  properly 
refused  as  ignoring  such  issue.  The  contract- 
ors should  not  have  been  paid  until  the  defects 
were  remedied,  though  the  commissioner,  in  ex- 
ercising reasonable  diligence,  could  not  have 
avoided  such  defects.— Id. 

[c]  (Swp.  1890) 

Under  Rev.  St.  $  4273,  providing  for  the 
appointment  of  drainage  commissioner,  and  re- 
quiring bim  to  give  bond  for  the  faithful  per- 
formance of  "his  duties,  and  to  account  for  all 
money  that  shall  come  into  his  hands,  and  sec- 
tion 4277,  authorizing  him  to  divide  the  work 
in  his  charge  into  parts,  let  it  out  on  contract, 
and  levy  aasessments  on  the  land  benefited  to 
pay  for  it,  an  ex-commissioner  is  entitled  to 
credit  for  money  paid  out  on  contracts,  and  for 
costs  and  expenses  in  an  action  on  his  bond, 
for  conversion  of  assessments,  brought  by  his 
successor  in  office. — Harris  v.  State  ex  rel. 
Wright,  123  Ind.  272,  24  N.  E.  241. 

[d]  (Sup.  1905) 

Bums'  Ann.  St.  1901,  §  240,  disqualifies 
persons  to  act  in  matters  affecting  others,  where 
they  are  related  within  the  sixth  degree  of  con- 
sanguinity or  affinity,  and  section  5624,  provid- 
ing for  the  construction  of  drains,  requires  all 
objections  to  the  qualifications  of  drainage  com- 
missioners to  be  made  within  10  days  after  the 
filing  of  the  petition,  and  declares  that  all  ob- 
jections not  made  within  such  time  shall  be 
deemed  waived.  Held  that,  where  a  landowner 
was  brought  into  court  for  the  first  time  in  such 


proceedings  in  response  to  a  notice  that  his 
lands  were  assessed  for  the  construction  of  a 
ditch  by  the  report  of  drainage  commissioners, 
he  was  not  estopped  by  section  5624  to  then  ob- 
ject to  the  competency  of  such  commissioners 
on  account  of  their  kinship  to  some  of  the  pe- 
titioners.—Small  V.  Buchanan,  76  N.  E.  107, 
165  Ind.  549. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  S§  11,  12. 
See,  also,  14  Cyc.  pp.  1027,  1028. 

§  18.  •——  Powers     And     prooeedins*     in 
general. 

Assessments  and  special  taxes,  see  post,  §§  66- 
91. 

[a]  (Sup.  1908) 

Drainage  proceedings  are  adversary  in  char- 
acter, and  in  determining  the  rights  affected 
boards  of  commissioners  act  judicially. — Ilon- 
nold  v.  Endicott,  170  Ind.  16,  83  N.  E.  502. 

[b]  (Sup.  1908) 

Drainage  Act  1885  (Laws  1885,  p.  139,  c. 
40,  §  7 ;  Burns*  Ann.  St.  1901,  §  5628),  provid- 
ing that  the  drainage  commissioner  shall  at  all 
times  be  under  the  control  and  direction  of  the 
court  and  obey  its  directions,  includes  orders  of 
the  judge  made  in  vacation.— Karr  v.  Board  ot 
Com'rs  of  Putnam  County,  170  Ind.  571,  85  N. 
E.  1. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  11,  13. 
See,  also,   14  Cyc.  pp.  1027-1029. 

§  19.  Risl&ta  and  liabiUties  in  cen- 

eral. 

Contracts,  see  post,  §§  49,  54. 
Injuries  from  defects  or  obstructions  in  drains, 
see  post,  {  63. 

[a]    (Sup.  1908) 

The  commissioner  and  the  contractor  in  a 
drainage  proceeding  being  agencies  or  arms  of 
the  court,  it  is  a  necessary  incident  of  the  au- 
thority to  construct  a  drain  that  both  be  under 
the  jurisdiction,  and  subject  to  contempt  for 
disobedience  of  the  ad  interim  orders  of  the 
court  or  the  judge  thereof  made  in  vacation.— 
Karr  v.  Board  of  Com'rs  of  Putnam  County, 
170  Ind.  571,  85  N.  E  1. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  11,  IS. 
See,  also,  14  Cyc.  pp.  1028,   1029. 

§  20.  Aetions* 

[a]     (Sup.  1889) 

In  an  action  for  breach  of  a  drainage  com- 
missioner's bond,  an  instruction  that  if  the  work 
was  defective  and  imperfect  wben  completed, 
but  the  defects  could  not  have  been  avoided  by 
the  exercise  of  reasonable  care  on  the  part  of 
the  commissioner  in  the  proper  discharge  of 
his  duties,  the  jury  should  find  for  defend- 
ant, is  erroneous  in  ignoring  the  issue  that  de- 
fendant carelessly  and  negligently  paid  out  the 
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money  in  his  hands  to  insolvent  contractors 
before  the  work  was  done  according  to  the  plans 
and  order  of  the  court ;  for,  if  the  work  was 
defective,  he  could  not  have  paid  out  the  money 
until  the  defects  were  remedied,  though  the  im- 
perfections could  not  have  been  avoided  by  the 
exercise  of  reasonable  care  by  the  commission- 
er.—Smith  V.  State  ex  rel.  Ingerman,  19  N.  E. 
744,  117  Ind.  1(57. 

§21.   Drainage  oompaniek 

Fraud  by  officers  and  agents,  see  Corpora- 
tions, §  317. 

Judicial  notice  of  drain  association,  see  Evi- 
dence, §  22. 

Liability  of  stockholders,  see  Corporations, 
§§  243,  24G. 

Married  women  as  members  of,  see  Husband 
AND  Wife,  §  98. 

Recovery  for  services  in  amending  articles  of 
a.Hsociaiion,  see  Work  and  Labor,   §  23. 

[a]  (Sup.  1861) 

The  funds  of  a  draining  association  are  to 
be  derived  from  assessments  on  the  lands  bene- 
fited, and  not  on  the  individual  organizers; 
hence  the  corporators  are  not  individually  lia- 
ble for  the  debts  of  the  association,  in  the  ab- 
sence of  a  contrary  provision  in  the  law  under 
which  they  organized.— Shaw  v.  Boylan,  IC  Ind. 
384. 

Con^orators  of  a  corporation  established 
under  the  act  of  1852,  authorizing  the  construc- 
tion of  levees  and  drains,  are  individually  liable 
for  the  amounts  respectively  assessed  on  their 
several  tracts  of  land,  but  no  further,  for  pay- 
ment of  the  corporate  debts.— Id. 

[b]  (Sap.  1S68) 

Tliough  the  personal  liability  of  stockhold- 
ers of  ditching  corporations  imposed  by  Act 
1859  (1  Gav.  &  H.  St.  p.  305),  §  4,  declaring 
that  all  members  of  such  companies  shall  be  in- 
dividually liable  for  all  debts  contracted,  and 
damages  assessed  against  them,  is  collateral 
only,  a  creditor  is  only  required  to  show  that 
he  had  been  unable  to  compel  payment  from 
the  corporation  by  execution  or  due  process  of 
law,  in  order  to  proceed  against  such  stockhold- 
er.- Todhunter  v.  Randall,  29  Ind.  275. 

[d     (Sap.  1868) 

Procuring  an  assessment  to  be  made  upon 
lands  for  the  purpose  of  constructing  a  drain 
is  a  corporate  act,  and  cannot  be  legally  done, 
therefore,  until  after  the  articles  have  been  re- 
corded, which  is  necessary  to  the  formation  of 
draining  associations  formed  under  Act  June 
12.  18.'»2.— New  ¥U}\  Uiver  Draining  Ass*n  v. 
Durbin,  30  Ind.  173;   Same  v.  Carriger,  Id.  213. 

[d]     (Sap.  1869) 

The  lands  to  be  affected  by  the  proposed 
work  of  a  draining  company  must  be  clearly 
described  in  the  articles  of  association,  with 
such  a  plain  description  of  the  commencement, 
the  line,  and  the  termination  of  the  ditch,  as 
will  enable  all  persons  to  form  with  reasonable 
certainty  an  opinion  concerning  their  personal 


interest  in  the  corporation.— West  v.  Bullskin 
Prairie  Ditching  Co.,  32  Ind.  138;  O'Reiley  v. 
Kankakee  Val.  Draining  Co.,  Id.  169. 

[e]      (Sap.  1869) 

The  Legislature  has  power  to  authorize  the 
organization  of  companies  for  the  purpose  of 
draining  swamp  lands.  This  authority  of  the 
Legislature  is  referable  to  the  police  power— 
the  right  of  the  Legislature  to  require  the  own- 
er of  property  to  so  use  his  own  that  his  neigh- 
bor may  have  such  reasonable  enjoyment  in  his 
own  possession  as  naturally  adheres  thereto. 
The  abuse  of  this  power  can  be  prevented  by  the 
courts,  but  its  reasonable  exercise  cannot  be 
denied. — O'Reiley  v,  Kankakee  Valley  Draining 
Co.,  32  Ind.  169. 

[f]  (Sap.  1870) 

The  articles  of  association  of  a  draining 
company  organized  under  the  act  of  1869  stat- 
ed: **The  object  of  the  association  shall  be  to 
drain  and  reclaim  the  wet  and  overflowed  lands 
lying  along  and  contiguous  to  the  valley  of  the 
Calumet  river  ♦  ♦  ♦  by  digging,  if  deemed 
expedient,  a  new  channel  and  outlet  for  the 
waters  of  said  valley,  or  a  portion  thereof,  and 
by  digging,  excavating,  and  constructing  such 
other  ditches  and  channels  as  may  seem  best 
adapted  to  drain,  improve,  and  reclaim  same 
lands."  Held,  in  a  suit  by  owners  of  lands 
liable  to  be  beneficially  affected  by  the  proposed 
drain  to  enjoin  the  company  from  proceeding  to 
assess  and  make  a  charge  upon  their  lands,  that 
the  statement  of  the  purposes  to  be  accomplish- 
ed was  sufficiently  set  out  in  the  articles  of  the 
a.ssociation,  so  as  to  comply  with  the  require- 
ments of  the  statute.— Seyberger  v.  Calumet 
Draining  Co.,  33  Ind.  330. 

[g]  (Sap.  1872) 

Under  Act  June  12,  1852  (1  Gav.  &  H.  St. 
p.  303)  §  5,  requiring  a  drainage  company*  to  re- 
cord its  articles  in  the  recorder's  office  of  the 
counties  in  which  the  contemplated  work  is  sit- 
uated, "and  thereafter  such  association  shall 
be  a  body  corporate,"  etc.,  the  filing  of  the  arti- 
cles is  a  condition  precedent  to  the  investment 
of  corporate  powers.— Mcln tire  v.  McLain  Ditch- 
ing Ass'n,  40  Ind.  104. 

[h]     (Sap.  1873) 

Where  the  articles  of  association  of  a  drain- 
ing company  failed  to  describe  and  particularly 
specify  the  mode  of  draining,  as  required  by 
Acts  Sp.  Sess.  1869,  p,  82  (Davis*  Rev.  St. 
Supp.  1870,  p.  322),  so  that  appraisers  would 
have  no  basis  on  which  to  act  in  making  the 
examination  of  the  lands  liable  to  be  affected, 
and  assessing  the  benefits  and  injuries  to  such 
lands,  they  are  fatally  defective,  and  any  assess- 
ments for  benefits  made  thereunder  are  illegal. — 
Skelton  Creek  Draining  Co.  v.  Mauck,  43  Ind. 
300. 

[I]     (Sap.  1873) 
Articles  of  association  of  a  drainage  com- 
pany are  insufficient  if  they  merely  provide  that 
the  jurisdiction  of  the  company  shall  extend  to 
all  the  wet  and  overflowed  lands  in  two  certain 
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townships,  particularly  the  lands  of  designated 
persons,  a  schedule  of  whose  lands  is  appended 
to  the  articles,  without  further  defining  the 
route  of  the  proposed  improvements. — Newton 
County  Draining  Co.  y.  Nofsinger,  43  Ind.  566. 

U]  (Sup.  inz) 
The  articles  of  association  of  a  company 
organized  to  reclaim  wet  or  overflowed  lands 
must  so  distinctly  state  the  purposes  intended 
to  be  accomplished  that  all  whose  lands  are 
liable  to  be  affected  by  the  work  may  know  the 
fact,  and  be  able  to  avail  themselves  of  the 
right  given  by  the  statute  to  become  members 
of  the  association;  and  such  articles  should 
give  the  commencement,  course,  and  terminus 
of  the  ditch  proposed  to  be  constructed.-— Craw- 
ford v.  Prairie  Creek  Ditching  Ass'n,  44  Ind. 
361. 

[k]      (Sup.  1874) 

In  an  action  against  a  part  only  of  the 
members  of  a  ditching  association  for  labor  per- 
formed in  the  construction  of  a  ditch,  a  verified 
answer  alleging  that  other  persons,  who  are 
named,  living  and  within  the  jurisdiction  of  the 
court,  are  members  of  the  company  and  signers 
of  the  articles  of  association,  is  good  on  de- 
murrer.—Shafer  V.  Moriarty,  46  Ind.  9;  Same 
V.  Cravens,  Id.  171. 

The  liability  of  the  members  of  a  ditching 
association  for  manual  labor  performed  is  pri- 
mary, and  it  is  no  defense  to  an  action  against 
the  members  to  recover  for  such  labor,  that  the 
uncollected  assessments  upon  lands  for  benefits 
accruing  thereto  by  the  construction  of  the  work 
are  sufficient  to  pay  the  indebtedness.— Id. 

Where  a  ditching  association  was  organized 
under,  though  not  in  strict  conformity  to,  the 
law  therefor,  by  persons  who  had  subscribed 
articles  of  association  which  contemplated  the 
construction  of  a  ditch  upon  which  the  plaintiff 
performed  manual  labor,  such  persons,  having 
brought  the  company  into  existence  and  per- 
mitted it  to  exercise  the  functions  of  a  corpora- 
tion de  facto  under  the  law  relative  to  such  or- 
ganizations, making  the  members  individually 
liable  for  manual  labor  performed  in  construct- 
ing the  ditches,  could  not  deny  the  corporate  ex- 
istence of  the  company  in  an  action  to  recover 
for  such  labor.— Id. 

The  liability  of  the  members  of  a  ditching 
association  for  manual  labor  performed  in  the 
construction  of  a  ditch  contemplated  by  the  ar- 
ticles of  association  is  joint,  and  not  several. 
-Id. 

ni  (Snp.  1876) 
Articles  of  association  of  a  draining  com- 
pany which  do  not  describe  the  commencement, 
<n)ar8e,  and  terminus  of  the  drain  proposed, 
with  certainty,  do  not  create  a  valid  corpora- 
tion.—Smith  V.  Duck  Pond  Ditching  Ass*n,  54 
Ind.  23.J. 

[m]     (Sap.  1876) 

The  members  of  a  ditching  company  are 
jointly  liable  to  one  of  their  number  for  labor 


done  by  him  for  the  comimny. — Polk  y.  Reyn- 
olds, M  Ind.  449. 

[n]  (Sap.  1877) 
Act  Dec.  14,  1872,  repealing  Act  May  22, 
1869  (authorizing  "the  construction  of  levees, 
dikes,  and  drains  ♦  ♦  ♦  by  incorporated 
companies,"  provided  that  the  existence  of  cor- 
porations under  the  latter  act  shall  be  unaf- 
fected where  the  main  line  of  its  contemplated 
work  does  not  exceed  16  miles),  ends  the  exist- 
ence of  all  corporations  organized  under  the 
latter  act,  where  the  line  of  their  contemplated 
work  exceeds  16  miles.— Cooper  v.  Arctic  Ditch- 
ers, 56  Ind.  233. 

[03      (Sap.  1877) 

In  the  articles  of  association  of  a  draining 
company  organized  under  1  Rev.  St  p.  418,  the 
description  of  the  proposed  drain  need  only  be 
reasonably  certain.  The  particularity  prescrib- 
ed by  the  statutes  repealed  at  page  427  is  not 
required.- Milligan  v.  State  ex  rel.  Bittinger,  60 
Ind.  206. 

[p]      (Sap.  1879) 

In  an  action  under  Act  1860,  §  16,  ren- 
dering all  members  of  any  drainage  company 
organized  thereunder  liable  for  debts  contracted 
by  the  company  for  manual  labor,  a  complaint 
alleging  that  "all  of  said  defendants,  together 
with  this  plaintiff,  had  signed  the  articles  of 
association,  and  were  members  thereof  at  the 
time  of  the  performance  of  said  labor,  and  at 
the  time  of  the  rendition  of  said  judgment  there- 
for," sufficiently  showed  that  the  defendants 
were  members  of  the  company  at  the  time  the 
debt  was  created.— Reeder  v.  Maranda,  66  Ind. 
485. 

In  an  action  against  the  individual  mem- 
bers of  a  draining  company  to  recover  for  labor, 
a  complaint  alleging  that  the  defendants  were 
members  of  the  association  "at  the  time  of  the 
performance  of  said  labor,  and  at  the  time  of 
the  rendition  of  said  judgment  therefor,"  suffi- 
ciently alleges  that  the  defendants  were  mem- 
bers at  the  time  the  debt  was  contracted.— Id. 

[q]  (Sup.  1882) 
The  liability  of  members  of  a  coi'po ration 
organized  for  the  construction  of  levees  and 
drains,  under  Acts  June  12,  1852,  and  June  4, 
1861,  for  the  debts  of  the  corporation,  exists 
as  individuals,  and  a  suit  upon  a  judgment  had 
against  the  corporation  as  such  cannot  be  main- 
tained and  is  demurrable.— Trippe  v.  Huncheon, 
82  Ind.  307. 

The  liability  of  members  of  a  draining  as- 
sociation for  labor  performed,  upon  default  of 
payment  by  the  association,  is  independent  of 
any  judgment  against  the  association ;  hence  a 
complaint  in  an  action  against  the  individual 
members  is  bad  if  founded  upon  a  judgment 
against  the  association,  and  not  on  the  original 
debt.— Id. 

[r]      (Sap.  1884) 
A   corporation    organized    under    Drainage 
Law  March  10,  1873,  prior  to  the  passage  of 
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Repealing  Act  March  13,  1879,  was  not  dis- 
solved by  that  act,  under  the  proviso  thereof 
saving  rights  acquired  in  proceedings  had  under 
existing  laws.— Barren  Creek  Ditching  Co.  v. 
Beck,  90  Ind.  247. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Drains,  §|  14,  15,  95; 

12  Cent.  Dig.  Corp.  §§  2373.  2377. 
See,  also,  14  Cyc.  pp.  1026-1029. 

$  22.  EitablUl&meat  by  landowners  ower 
land!  of  others* 
[a]     (Snp.  1906) 

No  right  to  construct  an  artificial  drain 
over  lands  of  others  exists  at  common  law.— 
Taylor  v.  Strayer,  78  N.  E.  236,  167  Ind.  23, 
119  Am.  St.  Rep.  469. 

Fob  Cases  fbom  Otiieb  States, 
See  17  Cent.  Dig.  Drains,  §§  1,  2. 

§  24.   Proeeedinffs  for  establislunent. 

Arrest  of  judgment,  see  Judgment,  §  263. 
Change  of  venue,  see  Venue,  §  36. 
Proceedings  for  improvement,  extension  or  al- 
teration of  drains,  see  post,  {  50. 
Right  to  trial  by  jury,  see  Juby,  §  19. 
Venue,  see  Venue;  §  16. 

Fob  Cases  fbom  Otiieb  States, 

See  17  Cent.  Dig.  Drains,  §§  16-53. 
See,  also,  14  Cyc.  pp.  1029-1050;   note,  00 
L.  R.  A.  161. 

§  25«  -»—  In  senerAl. 

[a]  (Sap.  1886) 

In  drainage  cases  the  modes  of  procedure 
and  the  rules  of  practice  prescribed  by  the  civil 
code  may  properly  be  used  to  supply  omissions 
in  the  drainage  statute. — Crume  v.  Wilson,  4  N. 
B.  160,  104  Ind.  583. 

[b]  (Sup.  1886) 

A  proceeding  for  the  location  and  construc- 
tion of  a  ditch  under  the  statute  concerning 
drainage  is  so  far  a  civil  action  that  the  provi- 
sions of  the  Civil  Code  in  relation  to  a  change 
of  venue  are  applicable  thereto.— Bass  v.  Elliott, 
105  Ind.  517,  5  N.  E.  663. 

[c]  (Sup.  1887) 

No  provision  being  made  in  Acts  1SS3,  p. 
173,  for  pleading  a  former  adjudication,  the 
Legislature  did  not  intend  that  failure  to  se- 
cure the  drain  petitioned  for  should  bar  all 
future  attempts  to  obtain  it.—IIeick  v.  Voight, 
110  Ind.  279,  11  N,  B.  306. 

[d]  (App.  1904) 

An  agreement  made  between  all  the  peti- 
tioners for  a  drainage  ditch  and  a  landowner 
that  a  private  ditch  then  constructed  and  in  op- 
eration on  a  certain  portion  of  his  lands  should 
not  be  entered  or  affected  between  certain  dates 
was  valid,  in  the  absence  of  any  mistake  or 
fraud.— Tolin  v.  Jones,  71  N.  E.  678,  33  Ind. 
App.  423. 


[e]  (Sap.  1905) 

Under  Bums'  Ann.  St.  1901,  §  5653a,  au- 
thorizing the  county  commissioners  on  petition, 
etc.,  to  tile  public  drains  previously  construct- 
ed, proceedings  for  the  tiling  of  a  drain  which 
are  void  in  part  because  of  the  attempted  con- 
struction of  a  new  drain  along  part  of  the  route 
of  the  drain  proposed  to  be  tiled  are  altogether 
void.— Kemp  v.  Adams,  73  N.  E.  590,  164  Ind. 
258. 

[f]  (Sup.  1906) 

There  being  no  statute  prohibiting  county 
commissioners  from  serving  in  matters  in  which 
they  are  interested,  proceedings  for  the  estab- 
lishment of  a  drain  were  voidable  only,  and  not 
void  because  one  of  the  commissioners  before 
whom  the  proceedings  were  had  was  disqualified 
by  interest.— Carr  v.  Duhme,  78  N.  B.  322,  167 
Ind.  76. 

[g]  (Sup.  1907) 

The  rules  of  practice,  prescribed  by  the 
Civil  Practice  Code,  are  applicable  to  proceed- 
ings to  establish  a  drain,  as  authorized  by  Acts 
1885.  p.  129,  c.  40  (Bums'  Ann.  St.  1901,  { 
5622),  as  amended  by  Acts  1903,  p.  504,  c.  232, 
as  to  all  matters  not  especially  provided  for 
in  such  act.— Clarkson  v.  Wood,  168  Ind.  582, 
81  N.  E.  572. 

[h]     (Sup.  1908) 

A  degree  of  liberality  is  allowed  In  constru- 
ing the  pleadings  in  ditch  proceedings,  and  the 
strictest  mles  of  pleading  are  not  enforced. — 
Stevens  v.  Templeton,  170  Ind.  248,  84  N.  B. 
148. 

[i]  (Sap.  1908) 
In  the  absence  of  provisions  of  the  drain- 
age act  to  the  contrary,  general  procedure  provi- 
sions for  the  government  of  courts,  wherein  ju- 
risdiction over  drainage  proceedings  is  vested, 
may  be  properly  resorted  to,  in  determining  the 
proper  practice  respecting  such  proceedings. — 
Karr  v.  Board  of  Com*rs  of  Putnam  County, 
170  Ind.  571,  85  N.  E.  1. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  (§  16,  17;    1 
Cent.  Dig.  Action,  {  86. 

§26.  — —  Jurisdietion. 

Police  power,  see  ante,  §  2. 

[a]  (Sap.  1884) 
Two  members  of  a  board  of  county  commis- 
sioners constitute  a  quomm,  and  the  fact  that 
one  of  the  three  was  interested  in  the  ditch 
proceedings  in  which  the  board  was  acting  did 
not  oust  the  jurisdiction  of  the  tribunal. — Cauld- 
weU  V.  Curry,  93  Ind.  363. 

The  filing  of  a  proper  petition  for  the  es- 
tablishment of  a  ditch  invokes  the  jurisdiction 
of  the  board  of  commissioners,  and  the  statute 
invests  the  board  with  general  jurisdiction  of 
the  subject-matter.— Id. 
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[b]  (S«p.  1884) 
The  couTts  of  a  county  where  a  petition 
for  a  drain  is  filed,  and  where  part  of  the  lands 
affected  lies,  have  jurisdiction  of  lands  affected 
by  the  drain,  but  situated  in  another  county.— 
Shaw  V.  State,  97  Ind.  23;  Crist  v.  State  ex 
rel.  Whitmore,  Id.  389;  Buchanan  v.  Rader, 
Id.  605. 

[c,  d]  (Sup.  1885) 

The  court  in  which  the  petitioner  resides, 
and  where  the  proceedings  are  commenced,  can 
establish  a  drain  extending  into  another  county. 
— Meranda  v.  SpurUn,  100  Ind.  380. 

[e]      (Sup.  1886) 

Where  a  proposed  ditch  or  drain  extends 
into  two  counties,  proceedings  may  be  prose- 
cuted in  either.— Updegraff  t.  Palmer,  107  Ind. 
181,  6  N.  E.  353. 

m  (Sup.  1888) 
On  petition  by  residents  of  one  county  for 
the  establishment  of  a  ditch  extending  into  an- 
other county,  under  Rev.  St.  1881,  $  4274,  the 
circuit  court  of  the  former  county  has  jurisdic- 
tion to  establish  it,  and  to  make  and  confirm  as- 
sessments therefor  upon  lands  in  the  latter. — 
Hudson  V.  Bunch,  116  Ind.  63,  18  N.  E.  390. 

[g]  (S«p.  1896) 
Wliere,  in  proceedings  to  establish  a  public 
drain,  appellant  prayed  and  filed  a  remon- 
strance, she  thereby  waived  the  defects  in  the 
notice,  if  any,  and  was  not  entitled  to  question 
the  jurisdiction  of  the  court.— Steele  v.  Emp- 
■om,  41  N.  E.  822,  142  Ind.  397. 

[b]    (Svp.  1899) 

Under  Bums'  Rev.  St.  1894,  §  5022  et  seq. 
(Homer's  Rev.  St.  1897,  §  4273  et  seq.),  giving 
the  circuit  court  jurisdiction  to  establish  drains, 
the  court  has  jurisdiction  to  straighten  and 
deepen  a  river  for  drainage  purposes,  although 
the  county  commissioners  have  exclusive  juris- 
diction to  straighten  a  water  course  to  pre- 
vent the  banks  from  washing,  or  to  protect  a 
highway  or  avoid  the  construction  of  a  bridge.— 
Sauntman  v.  Maxwell,  54  N.  E.  397,  154  Ind. 
U4. 

The  Legislature  may  give  the  circuit  court 
jarisdiction  to  construct  drains  partly  within  a 
city's  limits,  since  the  previous  exclusive  juris- 
diction of  the  common  council  over  drainage 
within  the  city  limits,  had  been  granted  by  the 
Legislature,  and  since  the  matter  of  drainage  in 
county  and  city  conjointly  was  a  new  subject- 
matter,  previously  unprovided  for.— Id. 

[I]  (Smp.1903) 
Though  the  circuit  court  drainage  act  of 
1885,  authorizing  the  construction  of  drains  for 
the  drainage  of  wet  marshy  lands,  does  not  au- 
thorize the  drainage  of  fresh-water  lakes,  the 
fact  that  in  the  construction  of  a  projected 
drain  one  or  more  small  bodies  of  water  de- 
scribed as  lakes,  but  which  in  fact  were  nothing 
more  than  ponds,  were  proposed  to  be  drained, 
did  not  deprive  the  court  of  jurisdiction  over 


the  subject-matter.— Strayer  y.  Taylor,  69  N. 
B.  145,  163  Ind.  230. 

Bums'  Rev.  St.  1901,  §  5655,  authorizes 
county  commissioners  to  construct  drainage 
ditches  within  the  county  under  certain  circum- 
stances. Section  5656  provides  that  the  view- 
ers shall  cause  stakes  to  be  set  along  the  line, 
numbered  progressively  down  stream  at  each 
100  feet,  and  that  the  viewers  shall  give  the 
depth  of  the  cut,  width  of  bottom,  and  width 
of  top  of  the  source  and  outlet  and  at  each  100- 
foot  stake  of  the  ditch;  and  section  5688  pro- 
vides that  the  statute  shall  be  liberally  con- 
stmed.  Held,  that  where  the  line  of  a  ditch 
passed  through  a  natural  water  course  or  pond, 
etc.,  the  failure  of  the  viewers  to  place  stakes 
along  the  water  course,  and  give  the  depth  of 
the  cut,  etc.,  therein,  was  not  a  jurisdictional 
defect  in  the  proceedings.— Id. 

Under  Const,  art.  6,  §  10,  granting  boards 
of  county  commissioners  powers  of  a  local  ad- 
ministrative character,  where  a  petition  is  filed 
for  the  constniction  of  a  drainage  ditch  in  two 
counties,  the  board  of  commissioners  in  a  county 
where  the  petition  is  first  filed  acts  in  a  judi- 
cial capacity.— Id. 

[J]  (Sop.  1905) 
The  board  of  commissioners  of  the  county 
in  which  ditch  proceedings  originate  has  gener- 
al jurisdiction  over  the  entire  work,  and  its  or- 
ders and  judgments  are  certified  to  the  boards 
of  other  counties  concerned  to  be  spread  of  rec- 
ord and  carried  out  by  them  in  an  administra- 
tive capacity.— State  ex  rel.  Fast  v.  Popejoy, 
165  Ind.  177.  74  N.  E.  994. 

Jurisdiction  of  the  board  of  commissioners 
of  the  county  in  which  a  ditch  proceeding  orig- 
inates does  not  prevent  the  commissioners  of 
other  counties  concerned  in  the  proceedings 
from  appointing  its  own  viewers,  and  in  case  of 
vacancy  in  the  board  of  viewers  to  reappoint 
members  thereto.— Id. 

[k]     (Sap.  1906) 

Under  Burns'  Rev.  St.  1901,  fi|  5655,  5656, 
the  board  of  drainage  commissioners  had  juris- 
diction of  subject-matter  of  drains  and  acquired 
jurisdiction  of  the  parties  by  giving  the  notice- 
therein  required.— Carr  v.  Duhme,  167  Ind.  76,. 
78  N.  E.  322. 

[1]     (Sup.  1908) 

The  circuit  court  of  one  county  may  order 
and  complete  the  construction  of  a  public  drain 
extending  into  an  adjoining  county.— (1908)  Karr 
V.  Board  of  Com'rs  of  Putnam  County,  170  Ind. 
571,  85  N.  E.  1. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  §  18. 
See,  also,  14  Cyc.  pp.  1029,  1030;    note,  60 
L.  R.  A.  174. 

$  27.  — —  Partiei. 

Bringing  in  new  parties,  see  Parties,  §§  .55, 
56. 
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[a]  (Sup.  1880) 

i£  au  assesHment  is  made  against  land  un- 
der 1  Rev.  St.  1876,  p.  430,  and  names  the  own- 
er thereof,  he  thereby  becomes  a  party  to  the 
proceedings,  although  not  named  in  the  petition, 
and  is  entitled  to  an  appeal  therefrom.--Houk 
V.  Barthold,  73  Ind.  21. 

[b]  (Sup.  1884) 

In  order  to  authorize  the  court  to  make 
any  order  in  an  application  to  establish  a  ditch, 
which  is  in  the  nature  of  a  proceeding  in  rem, 
the  persons  on  whose  lands  the  ditch  is  to  be 
constructed  must  be  before  the  court,  either  by 
notice  or  by  appearance.— Wright  v.  Wilson,  95 
Ind.  408. 

[c]  (Sup.  1895) 

In  a  proceeding  under  Act  April  6,  1885 
(Elliott's  Supp.  §  1184  et  seq. ;  Rev.  St.  1894, 
$  5622  et  seq.),  to  establish  a  public  drain,  one 
not  named  in  the  petition  who  appears  and 
claims  that  his  lands  will  be  affected  by  the 
proposed  drain  may,  upon  the  determination 
of  that  fact  in  his  favor,  be  made  a  party,  as 
provided  by  section  3  of  said  act,  declaring  that 
new  parties  may  be  admitted  when  the  com- 
missioner's report,  as  affected,  lands  not  includ- 
ed in  the  petition,  and,  under  section  8,  upon 
the  petition  of  any  interested  person  whose 
lands  will  be  affected.— Zumbro  v.  Pamin,  141 
Ind.  430,  40  N.  E.  1085. 

[d]  (Sup.  1899) 

Evidence  that  a  certain  deceased  owner  of 
land  affected  by  a  proposed  drain  had  left  eight 
children  is  not  sufficient  to  entitle  the  petition- 
ers for  the  drain  to  have  them  made  parties, 
where  there  is  no  showing  that  the  children  had 
any  interest  in  the  land. — Sauntman  v.  Max- 
well, 54  N.  E.  397,  154  Ind.  114. 

[e]  (Sup.  1908) 

In  a  proceeding  for  the  construction  of  a 
public  drain  affecting  a  public  highway  bridge, 
it  is  proper  to  make  the  township  trustee,  up- 
on whose  township  the  primary  duty  of  repair- 
ing the  bridge  rests,  a  party,  as  a  necessary  step 
in  obtaining  jurisdiction  over  the  bridge. — Karr 
v.  Board  of  Com*rs  of  Putnam  County,  17U 
Ind.  571,  85  N.  E.  1. 

Since  all  landowners,  including  holders  of 
easements,  affected  by  the  proposed  establish- 
ment of  a  public  drain  arQ  required  to  be  made 
parties  to  the  proceeding,  it  is  necessary,  either 
by  the  original  or  by  supplemental  proceedings, 
to  take  proper  steps  to  make  the  political  subdi- 
vision having  the  ownership  or  quasi  ownership 
of  a  bridge  or  highway  affected  by  the  drain  a 
party,  in  order  that  the  public  interest  may  be 
represented  in  determining  whether  the  taking 
is  necessary. — Id. 

For  Cases  fbom  Other  States, 
See  17  Cent.  Dig.  Drains,  §  19. 
See,  also,  14  Cyc.  p.  1030. 


$28.  — —  Petition  for  drain. 

Motion  to  make  more  definite  or  certain,  see 

Pleading,  {  367. 
Secondary  evidence,  see  Evidence,  {  178. 

[a]  (Sup.  1880) 

In  order  to  render  legal  and  valid  the  pro- 
ceedings under  a  petition  or  application  for  the 
construction  of  a  ditch  or  drain,  under  Act 
March  11,  1867,  auch  petition,  etc.,  must  allege 
that  the  proposed  ditch  or  drain  will  be  con- 
ducive to  the  public  health,  convenience,  or 
welfare,  or  that  the  same  would  be  of  public 
benefit  or  utility. — Deisner  v.  Simpson,  72  Ind. 
435. 

[b]  (Sap.  1881) 

The  necessity  of  a  ditch  may  be  inferred, 
where  the  petition  for  its  establishment  avers 
that  its  construction  would  be  "conducive  to  the 
public  health,  convenience,  and  welfare,"  and 
would  be  **of  public  benefit  and  utility." — Corey 
V.  Swagger,  74  Ind.  211. 

By  1  Rev.  St.  1876,  p.  428,  a  petition  to 
establish  a  ditch  is  required  to  give  a  general 
description  of  the  proposed  starting  point,  route, 
and  terminus.  The  certainty  of  the  descrip- 
tion is  not  materially  impaired  by  the  use  of 
the  word  "about,"  where  there  are  other  words 
limiting  and  restraining  its  meaning. — Id. 

[c]  (Sap.  1882) 

A  petition  to  the  county  commissioners, 
under  Act  March  9,  1875,  to  construct  a  ditch 
for  drainage,  may  be  amended,  even  as  to  a 
jurisdictional  fact.— Coolman  v.  Fleming,  82 
Ind.  117. 

In  a  petition  for  a  drainage  ditch,  a  gen- 
eral description  of  the  route  and  terminus  is 
sufficient  if  the  description  is  reasonably  certain. 
—Id. 

A  petition,  under  Act  March  9,  1875,  for 
the  construction  of  a  ditch  for  drainage,  stating 
that  the  drain  would  be  of  public  utility,  need 
not  further  state  that  it  would  benefit  the  pub- 
lic health.— Id. 

[d]  (Sap.  1883) 

Under  Act  March  9,  1875,  requiring  that 
the  petition  to  construct  a  ditch  "be  signed  by 
one  or  more  of  the  landowners,"  it  need  not 
contain  the  names  of  all  the  landowners  to  be 
affected.— Watkins  v.  Pickering,  92  Ind.  332. 

[el       (Sap.  1884) 

A  petition  for  the  construction  of  a  drain, 
which  substantially  adopts  the  language  of  the 
statute  (Rev.  St.  1881,  §  4284),  is  sufficient, 
without  specific  statements  how  the  public 
health  will  be  improved  by  the  ditch  or  how  it 
is  of  public  utility.— Indianapolis  &  C.  Gravel 
Road  Co.  V.  Christian,  93  Ind.  360. 

[f]     (Sap.  1884) 

A  petition  for  the  location  of  a  ditch,  giv- 
ing its  starting  point,  and  describing  it  as  run- 
ning parallel  with  a  certain  railroad,  and  thence 
along  with  a  certain  channel  to  a  certain  termi- 
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nu8,  is  sufficiently  definite.— Wright  t.  Wilson, 
U5  Ind.  40a 

[g]  (Sop.  1884) 
Kev.  St.  1881,  if  4274,  4275,  4281,  relating 
to  the  establishment  of  drains,  and  requiring 
that  the  petitioner  shall  give  in  his  petition  a 
description  of  the  lands,  with  the  names  of  the 
ovmers  and  state  that  the  public  health  will  be 
improved,  or  that  one  or  more  highways  will 
be  benefited,  direct  that  the  commissioners  of 
drainage  shall  make  a  personal  inspection  of  the 
hinds  described  in  the  petition,  and  assess  the 
benefits  to  each  separate  tract  of  land  to  be  af- 
fected and  to  easements  therein  held  by  rail- 
ways or  other  corporations,  and  requiring  that 
nny  beneflts  assessed  to  any  highway  shall  be 
assessed  against  the  proper  township  and  be 
l»aid  by  the  trustee.  Held,  that  as  there  must 
he  a  description  of  the  lands  or  the  names  of 
the  owners  in  the  petition  and  notice,  so  there 
must  be  in  the  petition  and  notice  some  kind  of 
description  or  designation  of  the  highways  for 
benefits  to  which  assessments  are  to  be  against 
the  township  or  a  naming  of  the  township,  if 
not  both,  80  that  its  officers  and  agents  may 
have  notice  and  time  to  defend  the  township 
against  any  contemplated  assessment. — Young 
V.  Wells,  07  Ind.  410. 

[h]    (Sai».  18S5) 
A  petition  in  drainage  proceedings,  the  ver- 
ification of  which  substantially  follows  the  form 
piven  in  Rev.  St.  1881,  §  4284,  is  sufficient- 
Shields  V.  McMahan,  101  Ind.  501. 

[i]  (Sup.  1SS5) 
The  owner  of  land  against  whom  benefits 
are  assessed  for  drainage  must  be  named  in  the 
petition  asking  for  the  improvement  proposed, 
under  Rev.  St.  §  4274.— Troyer  v.  Dyar,  102 
Ind.  396,  1  N.  E.  728. 

m  (Sap.  1885) 
It  is  sufficient  to  give  the  names  of  land- 
owners as  they  appear  on  the  tax  duplicate,  and 
where  the  name  of  the  owner  is  given  on  the  tax 
duplicate  as  *'the  estate  of  Thomas  Carr  and 
Clarka  Carr,  of  which  Joseph  Booth  is  the 
executor,"  it  is  sufficient  to  so  describe  the 
owner  in  the  petition. — Carr  v.  State,  103  Ind. 
&48,  3  N.  E.  375. 

[k]  A  failure  to  indorse  on  the  petition  a  date 
on  which  it  will  be  docketed  is  a  mere  irregu- 
larity, which  does  not  affect  the  rights  of  re- 
monstrant, and  should  be  disregarded.— (Sup. 
1885)  Carr  v.  State,  103  Ind.  548,  3  N.  E.  375; 
(18M)  Rogers  v.  Venis,  137  Ind.  221,  36  N.  E. 
841. 

[1]     (Sup.  1886) 
A  verification  of  a  petition  in  drainage  pro- 
ceedings in  the  following  form: 

**A.  B.  swears,  and  says  that  the  matters  al- 
leged are  true,  as  he  believes.  A.  B. 

"Sworn  and  subscribed  13th,  1882, 
[Notarial  Seal.]  ,  "X.  Y., 

''Notary  Public." 
—is  sufficient.— Updegraff  v.  Palmer,   107  Ind. 
181,  6  N.  E.  353. 


[m]     (Sup.  1887) 

A  petition  for  the  establishment  of  a  drain 
under  the  act  of  1883,  which  states  that  the 
proposed  work  will  improve  the  public  health, 
benefit  a  public  highway,  described  as  "running 
east  and  west  between  sections  30  and  31,  in 
township  22  north,  of  range  14  east,"  and  that 
it  will  be  of  public  utility,  is  sufficient  without 
giving  the  name  of  the  civil  township.— CJoUins 
V.  Rupe,  109  Ind.  340,  10  N.  B.  91. 

[n]  (Sup.  1887) 
The  act  of  1883  requires  that  the  petition 
for  the  establishment  of  a  ditch  shall  contain  a 
statement  of  the  method  by  which  it  is  believed 
the  proposed  drainage  can  be  accomplished  in 
the  cheapest  and  best  manner.  A  petition  for 
the  establishment  of  a  ditch,  after  describing 
certain  lands  which  it  was  alleged  belonged  to 
the  petitioner,  and  which  would  be  benefited  by 
drainage,  recited  that  such  drainage  "cannot  be 
accomplished  ♦  ♦  ♦  in  the  best  and  cheapest 
manner  without  affecting  the  land  of  others," 
ani  alleged  that  the  petitioner  "believes  that 
such  drainage  can  be  best  had  and  effected  by 
a  ditch  commencing,"  etc.,  followed  by  a  general 
description  of  the  proposed  work  and  the  man- 
ner of  accomplishing  the  drainage  of  the  land 
deJicribed.  Held,  that  the  petition  sufficiently 
complied  with  the  statute.— Ileick  v.  Voight,  11 
N.  B.  306,  110  Ind.  279. 

Under  section  1  of  the  act  of  18^3  (Acts 
1883,  p.  173),  amending  the  drainage  law,  the 
petition  must  "state  generally  the  method  by 
which  it  is  believed  such  drainage  can  be  ac- 
complished in  the  cheapest  and  best  manner." 
-Id. 

[o]      (Snp.  1889) 

A  description  of  land  in  drainage  proceed- 
ings and  assessment  as  "Pt  S.  E.  ^4  of  N.  E. 
Qr.  Frac.  Sec.  7,  T.  6,  S.  R.  5  E."  is  void  for 
uncertainty.— Ross  v.  State,  119  Ind.  00,  21  N. 
R  345. 

[p]      (Sup.  1890) 

A  petition  for  a  ditch,  which  describes  it 
as  beginning  at  the  center  of  a  certain  govern- 
ment subdivision;  running  thence  in  a  north- 
easterly direction  to  a  given  point  in  a  certain 
section  line;  thence  north  about  40  rods;  thence 
a  little  north  of  west  until  it  intei-sects  a  cer- 
tain creek — and  which  states  that  the  ditch  is 
to  follow  the  natural  water  channel  the  entire 
distance,  sufficiently  complies  with  the  statutory 
requirement  {Rev.  «t.  1881,  §  4286)  that  the  pe- 
tition shall  contain  a  general  description  of  the 
proposed  starting  point,  route,  and  terminus  of 
the  ditch.— Metty  v.  Marsh,  124  Ind.  18,  23  N. 
E.  702. 

[q]     (Sup.  1892) 

Where  the  descriptions  of  the  tracts  of 
land  involved  in  the  proceedings  are  copied,  as 
the  statute  requires,  from  the  tax  duplicate,  the 
description  will,  prima  facie  at  least,  sustain  an 
assessment  for  benefits  accruing  from  the  con- 
struction of  the  ditch.— Sample  v.  Carroll,  32  N. 
E.  220,  132  Ind.  496. 

For  ezplanation,  see  page  iil«  [^ 
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The  fact  that  three  of  the  twelve  peti- 
tioners signed  their  Christian  names  by  in- 
itials only  does  not  entitle  a  remonstrator  to 
defeat  an  assessment.— Id. 

[r]  (Sap.  1894) 
A  verified  petition  for  the  construction 
of  a  public  ditch  specifically  described  its  be- 
ginning, terminus,  and  courses,  and  the  lands 
to  be  affected,  and  gave  the  owners*  names. 
It  alleged  that  it  would  benefit  such  lands,  and 
a  certain  highway,  and  that  the  cost  of  such 
drainage  would  be  less  than  the  benefits  to  the 
owner  of  the  land  likely  to  be  benefited  thereby. 
Heldf  that  the  petition  was  sufficient— Rogers 
V.  Venis,  137  Ind.  221,  36  N.  E.  841. 

[8]  (Sup.  ]S%) 
A  petition  for  a  ditch  need  not  allege  that 
a  dredging  machine  will  be  used  in  the  con- 
struction thereof,  to  justify  the  use  of  such 
machine  and .  the  temporary  removal  of  such 
bridges  as  are  too  low  to  let  the  machine  pass 
underneath.— Lake  Brie  &  W.  R.  Co.  v.  Clug- 
gish,  143  Ind.  347,  42  N.  B.  743. 

[t]  (Sup.  1899) 
Under  Bums'  Rev.  St.  18^,  {  5G22  et  seq. 
(Horner's  Rev.  St.  §  4273  et  seq.),  authorizing 
the  circuit  court,  on  petition,  to  lay  out  a 
drain  through  a  city  when  it  cannot  be  other- 
wise "accomplished  without  extraordinary  labor 
and  expense,"  the  petition  need  not  allege  the 
particular  circumstances  making  it  necessary  to 
construct  the  drain  through  the  city  to  avoid 
extraordinary  labor  and  expense. — Sauptman  v. 
Maxwell,  54  N.  E.  397,  154  Ind.  114. 

[u]     (Sap.  1900) 

Where  a  petition  for  a  drain  for  which  re- 
monstrant, as  a  benefited  landowner,  was  to  be 
assessed,  did  not  ask  for  the  drainage  of  lakes, 
the  fact  that  the  proposed  route  ran  through 
several  small  natural  water  basins  or  courses 
did  not  invalidate  the  proceedings  as  being  for 
the  drainage  of  lakes.— Goodrich  v.  Stangland, 
58  N.  E.  148,  155  Ind.  279. 

[▼]     (Sap.  1901) 

Under  Bums'  Rev.  St  1894,  $  5G5G,  pro- 
viding that  a  i)etition  to  the  board  of  county 
commissioners  for  the  construction  of  a  ditch 
shall  be  signed  by  a  landowner  whose  lands 
shall  be  affected  thereby,  and  shall  set  forth 
the  necessity  for  the  ditch  and  a  description  of 
the  route,  the  sufficiency  of  the  petition  is  not 
affected  by  the  failure  of  the  petitioner  to  al- 
lege that  he  was  the  owner  of  land  liable  to  be 
assessed,  since  the  qualification  might  as  well 
be  affixed  to  his  signature  as  expressed  in  the 
body  of  the  petition.— Shoemaker  v.  William- 
son, 59  N.  B.  1051,  156  Ind.  384. 

[w]    (Sap.  1903) 

Bums*  Rev.  St  1894,  §  5623,  provides  that 
the  petition  for  the  construction  of  a  ditch  shall 
describe  the  lands  affected  in  tracts  of  40  acres 
according  to  fractions  of  govemment  surveys, 
and  give  the  names  of  the  owners,  and  state 


that,  in  the  opinion  of  the  petitioners,  one  or 
more  highways  of  the  town  will  be  benefited  by 
the  proposed  drainage.  Section  5630  declares 
that  the  benefits  assessed  to  any  highway  shall 
be  assessed  against  the  township,  and  shall  be 
paid  out  of  the  township  funds.  Held,  that  a 
petition  for  the  constmction  of  drains  which 
alleges  a  benefit  to  a  highway  in  a  township 
without  particularly  describing  any  highway  is 
sufficiently  specific,  the  reason  for  a  specified  de- 
scription of  real  estate  not  existing  in  the  case 
of  highways,  the  benefits  assessed  against  the 
township  not  being  a  lien  on  real  estate,  but  a 
debt  payable  by  the  township.— Pleasant  Civil 
Tp.  V.  Cook,  67  N.  B.  262,  160  Ind.  533. 

[x]  (Sap.  1903) 
Where  a  petition  was  filed  under  Bums'" 
Rev.  St.  1901,  §  5690  et  seq.,  asking  the  con- 
struction of  a  drainage  ditch  and  a  levee,  and 
alleging  that  "the  constmction  of  said  work  is^ 
necessary"  to  accomplish  the  objects  mentioned 
in  the  petition,  it  could  not  be  treated  as  suffi- 
cient for  the  construction  of  the  ditch  alone, 
after  holding  that  the  statute  did  not  authorize 
the  construction  of  the  levee. — Royse  v.  Evans- 
ville  &  T.  H.  R.  Co.,  67  N.  E.  446,  160  Ind. 
592. 

[y]      (Sap.  1905) 

Where  a  petition  for  the  establishment  of 
a  public  ditch  was  not  signed  as  required  by 
law,  but  the  proper  parties  were  duly  notified 
and  regularly  appeared,  and  they  made  no  ob- 
jection to  the  petition  or  proceedings  until  aft- 
er final  judgment,  the  defect  is  waived.— Plew 
V.  Jones,  74  N.  E.  618,  165  Ind.  21. 

[z]  (Sap.  1908) 
After  the  dismissal  or  withdrawal  of  the 
only  petitioners  for  a  drain  under  Bums'  Ann. 
St.  1901,  §  5623,  as  amended  by  Act  March  10, 
1903  (Acts  1903,  p.  504,  c.  232),  who  owned 
land  benefited  outside  the  limits  of  a  city,  the 
remaining  petitioners  could  not  maintain  the 
proceedings;  the  ownership  of  outside  land  be- 
ing required  by  the  statute  to  give  the  court 
jurisdiction  of  the  subject-matter. — Pavey  ▼. 
Braddock,  170  Ind.  178,  84  N.  E.  5. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  §§  20-23. 
See,  also,  14  Cyc.  pp.  1030-1033. 


(  29.  — .  Bond. 
[a]  (Sap.  1886) 
Although  Rev.  St.  1881,  §  4286,  seems  to 
require  that  the  bond  given  by  the  petitioner  to 
establish  a  drain  should  be  signed  by  two  or 
more  sureties,  yet,  the  county  auditor  having  ap- 
proved the  bon^  as  provided  by  law,  it  will  be 
presumed,  in  the  absence  of  a  contrary  showing, 
notwithstanding  it  is  signed  by  but  one  surety, 
that  such  surety  .is  a  sufficient  freehold  surety, 
and  a  motion  to  dismiss  the  petition  for  want 
of  a  sufficient  bond  should  not  be  sustained. — 
Schneck  v.  Cobb,  107  Ind.  439,  8  N.  B.  271. 
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[b]  (S«p.  1892) 
Where  a  bond  filed  in  a  petition  for  open- 
ing a  ditch  is  lufficient  in  form  and  substance, 
signed  by  solyent  obligors,  and  affords  ample 
«ecorit7,  and  is  taken  and  approved  by  the  audi- 
tor, it  is  immaterial  that  the  obligors  in  the 
bond  are  all  petitioners. — Sample  y.  Carroll, 
32  N.  E.  220.  132  Ind.  496. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  {  24. 
See,  also,  14  Cyc.  p.  l6a3. 

130.  ——  Notice. 

Pleading  matters  of  fact  or  conclusions  relat- 
ing to,  see  Pleading,  {  8. 

la]     (Sup.  1881) 

The  fact  that  the  notice  required  for  cut- 
ting a  ditch  was  published  in  the  name  of  the 
husband  of  the  owner  of  the  land  rather  than 
in  the  name  of  the  owner  is  no  ground  for  en- 
joining the  cutting,  the  requirement  of  the  stat- 
ute that  the  owners*  names  be  published  not 
being  mandatory. — Featherston  v.  Small,  77 
Ind.  143. 

CD]  (S«p.  1883) 
llie  filing  of  an  affidavit  showing  that  no- 
tice has  been  given,  as  required  by  Rev.  St.  § 
4275,  is  a  condition  precedent  to  the  power  of 
the  circuit  court,  under  sections  4273,  4284,  to 
refer  a  petition  for  the  location  of  a  ditch  to  a 
drainage  commissioner ;  and  such  reference  can- 
not be  authorized  by  a  defective  affidavit,  nor 
can  the  defect  be  cured  by  the  subsequent  filing 
of  a  sufficient  affidavit.— Scott  v.  Brackett,  89 
Ind.  413. 

When  notice  to  parties  interested  in  drain 
proceedings  is  defective,  such  parties  are  not 
estopped  to  have  the  judgment  therein  set  aside 
on  motion,  nor  can  the  proceedings  be  deemed 
valid,  under  Act  April  8,  1881,  providing  that 
the  judgment  shall  be  deemed  conclusive  as  to 
the  regularity  of  the  proceeo'^ngs.  The  defect 
is  jurisdictional,  and  cannot  bb  cured.— Id. 

Ce]  (S«p.l884) 
Under  1  Rev.  St  1876,  p.  428,  providing 
that  notice  of  a  petition  for  the  construction  of 
a  drain  "shall  contain  a  ♦  ♦  ♦  description 
of  the  terminus  of  such  ♦  ♦  ♦  work,  its  direc- 
tion and  course.  ♦  ♦  ♦  and  the  names  of  the 
owners  of  the  lands  that  will  be  affected  there- 
by/* heJd  that,  in  order  for  the  commission  to 
obtain  jurisdiction,  the  notice  must  contain  the 
name  of  the  owner  of  the  land  affected. — Viz- 
fard  V.  Taylor,  97  Ind.  90. 

[d]  (S«p.  1885) 
Since  the  amendment  of  1883  to  the  drain- 
age acts,  proof  of  notice  of  the  posting  of  the 
petition  need  not  necessarily  be  made  by  affi- 
-davit,  but  may  be  made  orally.— Meranda  v. 
Spurlin,  100  Ind.  380. 

[•]     (!f«p.  1886) 

The  court  has  power  to  cause  the  clerk  to 
affix   his   jurat   to   the   affidavit  of  posting  of 


the  notice  required  in  a  proceeding  to  establish 
a  drain.— Williams  y.  Stevenson,  103  Ind.  243, 
2  N.  E.  728. 

[f]  (Sup.  1885) 

It  is  sufficient  to  give  notice  of  drainage 
proceedings  by  posting  notices  as  the  statute  re- 
quires.—Carr  V*  State,  103  Ind.  548,  3  N.  E. 
375. 

An  affidavit  that  notices  have  been  posted  is 
sufficient  evidence  of  such  posting.- Id. 

[g]  (Sap.  1886) 

Under  the  drainage  act  as  amended  in  Acts 
1883,  p.  173,  notice  must  be  given  of  the  filing 
of  the  petition  after  it  is  filed,  and  not  merely 
of  an  intention  to  file  at  some  future  time.— 
McMuUen  v.  State  ex  rel.  Kendle,  105  Ind.  334, 
4  X.  E.  903. 

[h]      (Sup.  1886) 

Notice  may  be  waived  by  a  voluntary  ap- 
pearance, and  one  who  joins  in  a  remonstrance 
against  the  construction  of  a  ditch  is  considered 
as  appearing  to  the  proceedings,  thereby  waiv- 
ing all  objections  thereto  based  on  a  failure  to 
give  notice.— Sunier  v.  Miller,  105  Ind.  393,  4 
X.  E.  867. 

[1]  (Sap.  1886) 
Where  proceedings  to  establish  a  ditch  are 
void  as  to  one  of  several  tenants  in  common, 
who  are  owners  of  the  land  affected,  for  want 
of  notice,  they  are  void  as  to  all. — Brosemer  v. 
Kelsey,  106  Ind.  504,  7  N.  E.  569. 

Ul  (Sap.  1886) 
Where  landowners  are  parties  to  a  petition 
to  establish  a  ditch  of  which  some  notice,  al- 
though insufficient,  is  given,  and  they  have 
actual  knowledge  of  such  petition,  and  the 
proceedings  thereunder,  they  will,  in  case  they 
permit,  without  objection,  money  to  be  expended 
on  the  faith  that  such  proceedings  were  val- 
id, be  precluded  from  afterwards  questioning  the 
sufficiency  of  the  notice.— Peters  v.  Griffee,  108 
Ind.  121,  8  N.  E.  727. 

[l£]      (Sap.  1886) 

The  petitioner  in  a  proceeding  for  the  es- 
tablishment of  a  ditch  cannot  avail  himself  of  a 
defect  in  the  form  of  the  notice,  nor  successful- 
ly object  to  the  manner  in  which  it  was  proved. 
-Carr  v.  Boone,  9  N.  E.  110,  108  Ind.  241. 

Where  the  court  ascertains  that  the  first 
notice  is  insufficient,  it  may  order  a  second  one 
to  be  given. — Id. 

The  fact  that  one  or  more  landowners  were 
not  notified  will  not  vitiate  the  proceedings  as 
to  those  who  were  notified.— Id. 

Proof  of  posting  notices  need  not  neces- 
sarily be  made  by  affidavit— Id. 

Xotice  in  drainage  proceedings  is  essential, 
and,  although  It  may  be  waived,  parties  who 
enter  a  special  appearance,  and  object  to  the 
sufficiency  of  the  notice,  cannot  be  deemed  to 
have  waived  objections. — Id. 
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[1]  (Sup.  1887) 
In  proceedings  for  the  establishment  of  a 
drain,  where  a  party  appears,  and,  without  ob- 
jection to  the  notice,  files  a  remonstrance,  he 
cannot  afterwards  raise  any  question  as  to  the 
sufficiency  of  the  notice. — Ford  v.  Ford,  110 
Ind.  89,  10  N.  E.  648. 

[m]     (Sup.  1888) 

An  owner  of  lands  who  was  one  of  the 
petitioners  for  a  drain  is  estopped  to  allege  that 
he  did  not  have  proper  notice  of  the  presenta- 
tion of  the  petition,  in  an  action  to  enforce  the 
assessment  on  his  land  for  the  construction  of 
such  drain.— Ilackett  v.  State,  113  Ind.  532, 
15  N.  E.  799. 

[n]  (Sap.  1888) 
An  owner  of  land  affected  by  a  proposed 
ditch,  after  appearing  specially  to  move  to  set 
aside  the  notice  of  petition  for  insufficiency, 
waives  such  defects  by  making  another  motion, 
pending  the  first,  to  require  the  petition  to  be 
amended  for  nonconformity  to  the  statute. — 
Gilbert  v.  Hall,  115  Ind.  549,  18  N.  E.  28. 

[o]      (Sap.  1889) 

Drainage  proceedings  under  Act  March  13, 
J879,  are  actions  in  rem,  and  constructive  no- 
tice only,  by  publication  of  the  filing  of  the 
petition,  is  necessary,  as  against  the  land  of 
nonresidents.— Otis  v.  De  Boer,  IIG  Ind.  531, 
19  N.  E.  317. 

[p]      (Sap.  1889) 

The  court,  if  it  concludes  that  the  commis- 
sioners' report  is  not  a  proper  one,  may  set  it 
Aside,  and  order  them  to  make  a  second  report, 
without  requiring  any  further  notice  to  be  given 
to  the  landowners.— Chaney  v.  State  ex  rel. 
Ely,  118  Ind.  494,  21  N.  E.  45. 

[q]      (Sap.  1889) 

Where  a  petitioner  for  drainage  has  failed 
to  give  the  statutory  notice,  though  some  of  the 
parties  interested  have  waived  the  proper  notice, 
and  the  cause  has  proceeded  to  a  final  report 
of  the  commissioners,  it  is  proper,  upon  motion 
of  a  party  who  has  not  made  such  waiver,  to 
set  aside  the  notice  and  subsequent  proceedings. 
—Sites  V.  Miller.  120  Ind.  19,  22  N.  E.  82. 

[r]     (Sap.  1893) 

Plaintiff  sought  to  have  an  assessment 
levied  against  his  land  for  the  construction  of 
a  public  ditch  set  aside  on  the  ground  that  he 
had  no  notice  of  the  proceedings.  It  appeared 
that  he  was  the  owner  of  the  land  assessed  at 
the  time  the  petition  for  the  ditch  was  filed,  and 
that  the  ditch  ran  through  his  land.  He  was 
not  personally  in  court  nor  present  by  counsel 
during  the  proceedings,  was  not  served  with  no- 
tice of  the  original  petition,  and  no  notices  of  it 
were  posted  in  the  township  where  the  proposed 
ditch  would  cross  his  land,  but  he  lived  only  a 
short  distance  from  the  land  on  which  the  ditch 
was  to  be  constructed,  and  had  personal  knowl- 
edge of  its  location  very  soon  after  it  was  lo- 
cated. He  also  had  personal  knowledge  of  the 
filing  of  the  report  and  of  the  amount  of  the 
assessment  reported  against  him  before  the  ex« 


piration  of  10  days  from  the  filing  of  the  re- 
port. He  also  knew  of  the  work  being  done  on 
the  ditch,  and  of  money  being  expended,  but 
took  no  steps  In  the  matter  until  notified  to  pay 
his  assessment.  Fe/rf,  that  the  facts  showed  an 
entire  absence  of  notice  to  plaintiff,  and  the 
proceedings  were  ineffective,  no  jurisdiction  of 
his  person  having  been  acquired.— Scudder  v. 
Jones,  134  Ind.  547,  32  N.  B.  221. 

[8]  (Sap.  1893) 
Rev.  St.  1881,  §  4289,  requires  drain 
viewers  to  report  the  names  of  the  owners  of 
land  assessed,  so  far  as  they  can  be  ascertain- 
ed. Section  4293  requires  the  auditor  to  give 
notice,  stating  the  names  of  the  owners,  ascer- 
tained from  the  records  of  the  clerk,  recorder, 
auditor,  and  treasurer.  Section  4317  provides 
for  a  liberal  construction  of  the  act,  the  com- 
missioners* order  establishing  the  ditch  being 
conclusive  of  the  regularity  of  prior  procoeti- 
ings.  Plaintiff  bought  land  which  had  been  sold 
for  taxes  the  year  before,  and  redeemed,  but  the 
redemption  was  not  recorded,  and  held  it  unim- 
proved 15  years,  without  trying  to  clear  her 
title.  ^Meantime  a  large  ditch  had  been  estab- 
lished and  built  11  miles,  notice  being  given  to 
the  heirs  of  the  tax-title  holder.  Ucld,  that  the 
statute  did  not  require  the  names  of  the  own- 
ers to  be  stated  with  absolute  correctness,  and 
plaintiff  had  no  standing  now  to  enjoin  further 
construction,  because  she  lacked  notice.— Kep- 
ler V.  Wright,  130  Ind.  77,  35  N.  E.  1017. 

Plaintiff  purchased  land  which  had  been 
sold  for  taxes  the  year  before  and  redeemed, 
but  the  redemption  was  not  recorded,  and  held 
it  unimproved  without  trying  to  clear  his  title 
for  many  years.  In  the  meantime  a  large  ditch 
had  been  established  and  built  11  miles;  no- 
tice being  given  to  the  heirs  of  the  tax  title 
holder.  The  ditch  was  completed  from  the 
source  thereof  towards  the  outlet  when  the 
land  of  plaintiff  was  reached.  J?cW,  that  the 
plaintiff,  knowing  that  the  record  showed  legal 
title  in  the  tax  holder,  and  knowing  of  the  legis- 
lative requirements  as  to  notice  of  drainage 
proceedings,  could  not  reasonably  complain  that 
the  notice  given  was  not  sufficient. — Id. 

The  system  of  drainage  because  of  the 
expenditure  of  large  sums  of  money  and  prom- 
ises of  great  public  and  private  benefits,  could 
not  be  interfered  with  in  equity  because  of  the 
irregularity  in  the  notice.— Id. 

The  ditch  proceedings  were  not  void  as  to 
plaintiff  and  the  threatened  construction  of  the 
drain  should  not  be  enjoined.— Id. 

[t]  (Sap.  1894) 
On  the  13th  day  of  August,  petitioner 
served  on  remonstrant  a  notice  describing  the 
proposed  ditch,  and  the  lands  to  be  affected, 
with  the  names  of  the  owners,  and  stating  that 
he  would,  "on  the  first  day  of  the  September 
term  of  the  Clinton  circuit  court  for  the  year 
1891,'*  petition  for  such  ditch,  and  at  the  same 
time  move  the  court  to  docket  the  same  as  a 
cause  pending  therein.    The  first  day  of  such 
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tenn,  as  fixed  by  statute,  was  September  7th. 
Held,  that  the  notice  was  sufficient. — Rogers  y. 
Venis.  137  Ind.  221,  36  N.  E.  841. 

[a]     (S«p.  1900) 

Under  Bums*  Rev.  St.  1804,  i  5629,  per- 
mitting the  filing  of  supplemental  petitions  in 
drainage  cases,  and  authorizing  the  court  **to 
require  the  person  filing  the  same  to  give  such 
notice  as  it  may  deem  proper  and  sufficient  to 
the  persons  affected  thereby,**  the  court  is  not 
required  to  fix  in  advance  what  notice  shall  be 
given ;  and  a  notice  containing  a  description 
of  defendant's  real  estate,  and  sufficient  to 
advise  him  that  a  supplemental  petition  had 
been  filed  in  a  pending  drainage  proceeding, 
which  was  served  by  the  sheriff  reading  it  to 
defendant's  president  and  leaving  with  him  a 
copy  thereof,  is  sufficient. — Osbom  v.  Maxin- 
kuckee  Lake  Ice  Co..  56  N.  E.  33,  154  Ind.  101. 

[v]     (Sup.  1900) 

Bums'  Rev.  St.  1894,  §  5654,  which  pre- 
scribes a  form  for  a  notice  of  the  filing  of  a  pe- 
tition for  a  drain,  and  requiring  it  to  contain 
a  description  of  the  land,  is  from  Acts  1881, 
while  Bums*  Rev.  St.  1894,  §  5^)24,  giving  the 
requisites  of  such  notice,  and  not  requiring  a 
description  of  the  land,  is  from  the  later  act 
of  April  6,  1885 ;  hence  such  notice  is  valid,  if 
conforming  to  section  5624,  and  is  without  any 
description.— Goodrich  v.  Stangland,  58  N.  E 
148,  155  Ind.  279. 

[w]     (Sap.  1905) 

Under  Bums'  Ann.  St.  1901,  §  50a3  (Hor- 
ner's Ann.  St.  1901,  §  4293;  Acts  1893,  p.  331, 
c.  148),  authorizing  notice  of  the  hearing  in  a 
proceeding  for  the  construction  of  a  ditch  only 
when  the  viewers*  report  is  in  favor  of  the  pro- 
posed work,  a  notice  given  by  the  auditor  is 
without  authority,  where  the  report  is  not  sign- 
ed by  a  majority  of  the  viewers. — Whirlcdge  v. 
Shoup,  75  X.  E.  871,  165  Ind.  486. 

[x]    (Sap.  1908) 
I'nder  the  drainage  act  (Acts  1905,  p.  456, 
c.  157)  a  petition  for  a  main  drain  and  a  sub- 
sequent supplemental  petition  for  an  arm,   no- 
tice of  which    section    3    (page    458)    provides 


port,  yet  the  time  when  or  within  which  notice 
of  the  filing  of  the  preliminary  report  shall  be 
given  the  new  parties  brought  in  by  it,  not  being 
fixed  by  the  statute,  the  service  must  be  within 
a  reasonable  time,  and  it  cannot  be  said  that  the 
reasonable  time  therefor  has  elapsed,  when,  14 
days  after  the  filing  of  the  preliminary  notice,  a 
remonstrance  and  motion  to  dismiss  is  filed,  so 
that  the  court  can  then  order  such  notice  to  be 
given  such  new  parties.— Id. 

[y]    (Sap.  1910) 

A  provision  for  service  of  notice  on  the 
owner  of  land  to  be  affected  by  a  drain,  to  be 
paid  for  by  special  assessment  on  the  land  bene- 
fited, does  not  authorize  service  on  the  mort- 
gagee of  the  land ;  and  senice  of  notice  on  him 
is  not  necessarj'.— Baldwin  v.  Moroney,  91  N. 
E.  3. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  25-28. 
See,  also,  14  Cyc.  pp.  1033-1036. 

S  31.  — «  Remonstrances  or  answers  to 
petition. 

Repeal  of  statute,  see  ante,  f  2. 

[a]  (Sup.  1884) 

A  motion  to  dismiss  the  petition  for  tho 
establishment  of  a  ditch,  and  to  set  aside  tho 
proceedings  thereon,  for  the  reason  that  tlio 
petitioners  had  not  fixed  and  noted  on  such  peti- 
tion any  day  for  the  docketing  of  the  cause, 
presented  such  an  irregularity  as  would  not 
render  the  proceedings  void,  but  was  curetl  by 
the  judgment  confirming  the  assessment. — Smith 
v.  Smith,  97  Ind.  273. 

[b]  (Snp.  1886) 

A  general  statement  of  objections  to  the 
petition  in  proceedings  in  drainage  cases  is  not 
sufficient.  Objections  must  be  specifically 
stated.— Updegraff  v.  Palmer,  107  Ind.  181,  6 
N.  E.  353. 

[c]  (Sup.  1887) 

In  drainage  proceedings,  under  the  pro- 
visions of  the  act  of  1.S83  (Acts  1883,  p.  173). 
answers  filed  before  a  reference  to  the  commis- 


shall  be  given  as  provided  in  case  of  the  filing  of  sioners  was  made,  attempting  to  set  up  a  for- 

the  original  petition,  are  not  one  and  the  same  ™^^  adjudication   as  to    part  of  the   proposecl 

proceeding  in  the  sense  that  a  party  served  with  drain,  and  to  raise  an  issue  as  to  its  practicabil- 

notice  of  the  principal  petition  shall  be  deemed  i^y  ^^^  <^^st,  are  property  stricken  out.     The 

to  have  notice  of  the  filing  of  the  supplemental  statute  does  not  contemplate  any  trial  upon  the 


merits  until  after  the  report  of  the  commission- 
ers, when  a  remonstrance  may  be  filed,  settinj; 
forth  any  of  the  statutory  grounds. — Ileick  v. 
Voight,  110  Ind.  279,  11  N.  E.  306. 


petition,  though  in  fact  given  none.— Righter  v. 
Keaton,  170  Ind.  461,  84  X.  E.  977. 

Under  Drainage  Act  (Acts  1905,  p.  458,  c. 
157)  f  3,  providing  that  notice  of  a  supplemental . 
petition  for  an  arm  shall  be  given  as  provided  \      [d]    (Sap.  1890) 

in  case  of  the  filing  of  the  original  petition,  and  1  Under  Elliott's  Supp.  §  1186,  which  pro- 

that  in  case  any  lands  not  named  in  the  petition  vides  that  if  two-thirds  in  number  of  the  land- 
are  named  in  the  preliminary  report,  notice  for  owners  named  in  a  petition  for  a  ditch,  resi- 
•  20  days  of  the  filing  of  such  report  shall  be  giv- 1  dent  in  the  county,  remonstrate  against  the 
en  to  the  owners  of  such  lands,  while  to  make  construction  of  the  ditch,  the  petition  shall  bo 
a  valid  assessment  on  lands  under  a  supplemen-  |  dismissed,  it  is  error  to  dismiss  such  a  petition 
tal  petition  landowners  brought  into  the  proceed-  where  the  two-thirds  required  is  made  up  by  in- 
ing  by  the  preliminary  report  must  waive  or  eluding  some  nonresidents.— Bell  v.  Cox,  122 
receive  20  days'  notice  of  the  filing  of  the  re-    Ind.  153,  23  N.  E.  705. 
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[e]     (Sup.  1892) 

Drainage  Act  1885,  |  2  (Elliott's  Supp.  $ 
1185),  provides  for  the  institution  of  proceed- 
ings for  the  construction  of  a  drain  by  filing 
a  petition  containing  a  description  of  the  lands 
which  will  be  affected,  with  the  names  of  the 
owners  thereof.  Section  3,  Elliott's  Supp.  | 
1180,  provides  for  a  notice  of  the  filing  of  the 
petition,  and  10  days  thereafter  is  allowed  to 
those  named  in  the  petition  to  object  to  the 
form  of  the  petition  or  to  the  drainage  commis- 
sioners, and  "at  this  stage  of  the  proceedings" 
the  petition  shall  be  dismissed,  provided  two- 
thirds  of  the  landowners  named  therein  ^'shall 
remonstrate  in  writing"  against  the  work.  In 
case  no  remonstrance  is  filed,  and  the  court 
deems  the  petition  sufficient,  it  shall  be  referred 
to  the  drainage  commissioners  for  further  ac- 
tion, and  all  objections  to  the  petition  or  to  the 
acting  of  the  commissioners  not  made  within  10 
days  "shall  be  deemed  waived."  After  the  com- 
missioners have  inspected  the  lands  "described 
in  the  petition,  and  all  other  lands  likely  to 
be  affected  by  the  proposed  work,"  and  made 
their  report,  naming  therein  lands  as  affected  by 
such  proposed  work,  which  are  not  named  in 
the  petition,  10  days*  notice  of  the  hearing  of 
the  report  shall  be  given  to  the  owners  of  such 
lands,  and  "the  same  proceedings  shall  be  had  in 
regard  to  such  report  as  if  all  the  lands  men- 
tioned therein  and  the  owners  thereof  had  been 
named  in  ♦  ♦  ♦  the  petition."  Section  4, 
Elliott's  Supp.  1889,  i  1187,  enumerates  the 
grounds  upon  which  objections  and  remon- 
strances may  be  made  to  the  commissioners'  re- 
port. Held  that,  after  the  report  of  the  commis- 
sioners, the  time  having  gone  by  for  two-thirds 
of  those  whose  names  were  mentioned  in  the 
original  petition  to  remonstrate  and  dismiss  the 
petition,  the  new  parties  brought  in  on  the 
commissioners'  report,  though  constituting  two- 
thirds  of  all  those  whose  lands  are  affected,  oc- 
cupy the  same  position,  and  have  only  the  same 
rights,  as  the  original  parties  at  that  time,  and 
cannot  dismiss  the  petition  by  remonstrance.— 
Yancey  v.  Thompson,  130  Ind.  585,  30  N.  E. 
G30. 

[f]  (Sup.  1885) 

A  plea  in  abatement,  filed  by  objectors 
to  a  petition  for  a  public  ditch,  which  alleges 
that  the  proposed  ditch  is  eleven  miles  in 
length;  that  the  lands  of  petitioners  are  with- 
in two  miles  of  its  outlet;  that  the  owners  for 
the  other  nine  miles  are  opposed  to  its  con- 
struction; and  that  the  ditch  proposed  lies  in 
the  line  of  one  already  constructed,  which,  if 
repaired,  would  afford  sufficient  drainage, — is 
insufficient.— Bonfoy  v.  (Soar,  140  Ind.  292,  39 
N.  E.  56. 

[g]  (Sup.  1895) 

In  a  proceeding  under  Act  April  6,  1885 
(Elliott's  Supp.  i  1184  et  seq.;  Rev.  Bt,  1894, 
§  5622  et  seq.),  to  establish  a  public  drain,  one 
who,  though  not  named  in  the  petition,  has 
been  admitted  as  a  party  before  remonstrance 
is  made  has  a  right  to  remonstrate  against  the 


proposed   drain.— Zumbro   t.   Pamin,  141  Ind. 
430,  40  N.  E.  1085. 

A  township  which  is  not  named  in  a  peti- 
tion to  establish  a  public  drain,  and  which, 
under  Elliott's  Supp.  §  1192  (Rev.  St.  1894,  i 
5(530),  is  subject  to  an  assessment  therefor,  pay- 
able from  the  township  fund,  is  a  "landowner," 
within  the  meaning  of  the  provision  that  the 
petition  shall  be  dismissed  upon  the  remon- 
strance of  two-thirds  of  the  landowners.— Id. 

[h]     (Sup.  1897) 

A  demurrer  to  a  petition  for  drainage  is 
waived  by  filing  a  remonstrance  before  the  rul- 
ing on  the  demurrer.— Earheart  v.  Farmers' 
Creamery,  148  Ind.  79,  47  N.  E.  226. 

[i]  (Sap.  1899) 
Under  Bums'  Rev.  St.  1894,  §  5622  et  seq. 
(Homer  s  Rev.  St.  1897,  i  4273  et  seq.),  requir- 
ing remonstrances  by  landowners  against  the 
construction  of  a  drain  to  be  filed  within  10 
days  after  the  docketing  of  a  petition  for  such 
drain,  signers  of  such  a  remonstrance  cannot 
withdraw  their  names  after  the  10  days  have 
elapsed.— Sauntman  v.  Maxwell,  54  N.  E.  397, 
154  Ind.  114. 

Since  no  grounds  need  be  stated  in  a  re- 
monstrance by  landowners  against  the  construc- 
tion of  a  drain,  several  remonstrances,  stating 
different  grounds,  signed  by  different  owners, 
may  ha^-e  the  ground  stricken  out,  and  be  joined 
as  one  remonstrance,  without  authority  from 
the  signers.- Id. 

Under  Bums*  Rev.  St.  1894,  |  5622  et  seq. 
(Homer's  Rev.  St.  1897,  i  4273  et  seq.),  which 
requires  the  dismissal  of  a  petition  for  a  drain 
if  a  certain  number  of  landowners  "shall  re- 
monstrate in  writing,"  such  remonstrance  is  not 
a  pleading,  and  hence  need  not  state  grounds 
constituting  a  defense  to  the  petition. — Id. 

[J]  (Sap.  1900) 
A  remonstrance  may  be  made  to  the  con- 
stmction  of  a  ditch  by  the  board  of  commission- 
ers on  the  ground  that  the  damage  will  exceed 
the  benefits  to  be  derived  therefrom,  since  the 
statute  authorizing  such  drains  requires  the 
damages  to  be  paid  out  of  assessments  for  bene- 
fits.—Trittipo  v.  Beaver,  58  N.  B.  1034,  155 
Ind.  652. 

[k]     (Sap.  1901) 

Under  Bums'  Rev.  St.  1894,  |  5624,  pro- 
viding that  any  person  named  in  a  petition  for 
a  drain  as  the  owner  of  land  affected  shall  have 
10  days  to  file  a  remonstrance,  and,  if  two- 
thirds  of  those  named  sign  such  remonstrance, 
the  court  may  dismiss  the  petition,  the  ques- 
tion on  consideration  of  the  remonstrance  be- 
ing whether  it  had  the  requisite  signers  at  the 
end  of  the  10  days,  no  remonstrant  can  with- 
draw after  that  time.— Hinchman  v.  Wilson,  60 
N.  E.  36,  156  Ind.  476. 

[1]      (Sap.  1902) 
In  drainage  proceedings,  where  a  party  ap- 
pears and  files  a  remonstrance,  without  object- 
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ing  to  the  sufficiency  of  the  notice  or  the  legu- 
larity  of  the  filing  of  the  petition,  he  thereby 
waives  all  objections  pertaining  to  the  jurisdic- 
tion of  the  court  growing  out  of  such  matters. 
-Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Mach- 
ler,  63  N.  E.  210,  158  Ind.  159. 

In  drainage  proceedings  a  party  served 
with  notice  and  appearing  cannot  take  advan- 
tage of  a  failure  to  notify  others  unless  such 
failure  will  prevent  a  construction  of  the  drain. 
-Id. 

[m]     <  So  p.  1903) 

That  persons  not  named  in  a  drainage  peti- 
tion, but  who  are  interested  in  lands  affected 
by  the  proposed  ditch,  may  file  a  remonstrance 
after  the  original  parties  have  lost  the  right 
under  Bums'  Rev.  St.  1894,  §  5624,  by  lapse 
of  time,  they  must  show  that  their  failure  to  act 
sooner  was  not  due  to  lack  of  diligence.— Keiser 
T.  Mills,  69  N.  E.  142,  162  Ind.  366. 

[D]     (Sup.  1903) 

Where  an  objector  to  the  jurisdiction  of  a 
board  of  county  commissioners  to  establish  a 
drain  waived  his  right  to  the  appointment  of 
reviewers,  such  waiver  did  not  estop  him  from 
maintaining  his  objection  that  the  board  had  no 
jurisdiction.— Strayer  v.  Taylor,  69  N.  E.  145, 
163  Ind.  230. 

Where,  in  a  proceeding  to  establish  a  coun- 
ty drain,  an  objector  alleged  that  the  board  of 
eoanty  commissioners  had  no  jurisdiction,  the 
harden  was  on  him  to  show  that  the  board  had 
no  jurisdiction  over  the  subject-matter  by  more 
than  a  mere  suggestion  in  the  record  of  a  pos- 
sibility that  the  board  was  without  authority. 
-Id. 

[0]     (8«p.  1905) 

Where  the  want  of  jurisdiction  of  the  coun- 
ty commissioners  to  act  in  the  construction  of 
drains  does  not  appear  from  the  face  of  the  peti- 
tion or  from  the  viewers*  report,  the  question 
can  only  be  raised  by  plea.— Kemp  v.  Adams, 
73  N.  E,  590   164  Ind.  258. 

[p]     (Sup.  1906) 

Where  parties  have  the  requisite  qualifica- 
tions, they  may  join  in  a  remonstrance  against 
the  establishment  of  a  public  drain  oor  grounds 
of  a  general  character  not  affecting  their  in- 
terests severally.— Beery  v.  Driver,  76  N.  E. 
967,  167  Ind.  127. 

[<|]  (Sap.  1907) 
Remonstrances  to  drainage  proceedings  may 
be  amended  by  leave  of  court  at  any  time  be- 
fore the  expiration  of  the  time  for  filing  the 
same,  but  cannot  afterward  be  amended  so  as 
to  present  new  grounds  for  the  remonstrance. — 
Clarkson  v.  Wood,  168  Ind.  582,  81  N.  E.  572. 

[r]    (Svp.  190S) 

Acts  March  6,  1905  (Acts  1905,  p.  456,  c 

157).  authorize  remonstrances  to  be  filed  by  any 

person,  etc,  against  whose  lands  benefits  are 

assessed  too  heavily  as  compared   with  other 


persons  or  other  lands,  etc.,  specifying  such  oth- 
er persons  or  lands.  In  an  appeal  from  drain 
proceedings,  a  description  of  the  remonstrator's 
lands  was  given,  and  it  was  charged  that  such 
lands  were  assessed  too  much  as  compared  with 
other  lands  assessed,  naming  the  lands  of  such 
other  persons.  Held,  that  the  remonstrance 
followed  the  statute,  and  was  sufficiently  defi- 
nite as  against  a  motion  to  strike  it  out,  and 
was  improperly  stricken  on  that  ground. — Stev- 
ens V.  Templeton,  170  Ind.  248,  84  N.  E.  148. 

[s]    (Sup.  1909) 
A    two-thirds    remonstrance,    within    Acts 

1907,  p.  512,  c.  252,  {  3,  providing  that  in  cases 
pending,  where  a  two-thirds  remonstrance  had 
not  been  filed,  such  a  remonstrance  may  be 
filed,  is  a  remonstrance  that  has  been  duly 
executed  by  two- thirds  of  the  persons  affected 
by  the  proposed  drain,  and  such  remonstrance 
must  have  been  successfully  filed  to  preclude 
such  filing  under  the  permission  granted  by  the 
act  of  1907.— Kaufman  v.  Alexander,  88  N.  E. 
502. 

[t]     (Snp.  1909) 
A  two-thirds  remonstrance  in  a  proceeding 
for  a  drain  is  not  strictly  a  pleading  or  answer. 
—Thorn  v.  Silver,  89  N.  E.  943. 

A  two-thirds  remonstrance  of  landowners 
in  such  a  proceeding  must  contain  the  required 
two-thirds  at  the  expiration  of  the  time  for  fil- 
ing and  the  status  thus  fixed  cannot  be  affected 
by  subsequent  additions  or  withdrawals;  the 
withdrawals  only  affecting  the  question  of  lia- 
bility for  costs.— Id. 

Drainage  Act  1907,  §  3  (Bums'  Ann.  St. 

1908,  i  6142),  provides  that  in  proceedings  for 
drains  if  within  a  specified  time  two-thirds  in 
number  of  the  landowners  named  as  such  in 
the  petition  or  who  may  be  affected  by  any  as- 
sessment or  damages,  resident  in  the  counties 
where  the  lands  affected  are  situated,  shall  re- 
monstrate in  writing  against  the  construction 
of  the  drain,  the  petition  shall  be  dismissed. 
Held  that,  if  the  petition  fails  to  disclose  all 
those  affected  by  an  assessment  or  damages, 
such  persons  may,  upon  a  showing  of  their  in- 
terest, come  in  and*  remonstrate,  as  may  those 
who  may  be  brought  in  on  supplementary  peti- 
tion.—Id. 

If  the  petition  is  sufficient  and  proper  no- 
tice is  given  and  there  is  jurisdiction,  those 
who  assert  the  right  to  have  the  petition  dis- 
missed by  a  two-thirds  remonstrance  must 
show  that  two- thirds  of  those  affected  by  any 
assessment  or  damaged  have  signed  the  remon- 
strance.—Id. 

In  computing  whether  two- thirds  in  num- 
ber of  landowners  named  in  a  petition  for  a 
drain  or  who  may  be  affected  by  any  assess- 
ment or  damages  have  signed  a  two-thirds  re- 
monstrance allowed  by  Drainage  Act  1907,  §  3 
(Burns'  Ann.  St.  1908,  §  6142),  all  resident 
owners  of  land  named  in  the  petition  and  resi- 
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dent  owners  of  land  at  the  time  of  filing  the 
remonstrance  must  be  counted.— Id. 

[ul    (Sup.  1910) 

Drainage  Law  (Acts  1907,  c.  252)  §  3 
(Bums*  Ann.  St.  1908,  i  61421),  providing  that  a 
remonstrance  filed  within  10  days  after  docket- 
ing the  petition  to  establish  the  drain,  and  sign- 
ed by  two-thii-ds  of  the  property  owners  affected, 
would  defeat  the  proceedings,  and,  if  no  remon- 
strance was  filed,  the  petition  should  be  refer- 
red to  the  drainage  commissioners  to  make  a 
report,  etc.,  new  parties  brought  in  by  the  re- 
port of  commissioners,  and  duly  notified  after 
a  remonstrance  had  been  denied  because  not 
having  sufficient  signers,  cannot  unite  in  the 
remonstrance  so  denied  where  the  10  days  pro- 
vided by  the  section  had  expired.— Ross  v.  Han- 
nah, 91  N.  E.  232. 

Under  Drainage  Law  (Acts  1907,  c.  252)  § 
3  (Burns*  Ann.  St.  1908,  i  6142),  providing  that 
a  petition  to  establish  a  drain  shall  be  docketed 
on  due  notice  given  to  those  named  in  the  peti- 
tion, and  providing  that  a  remonstrance  signed 
by  two-thirds  of  the  property  owners  affected, 
filed  within  10  days  after  the  petition  is  docket- 
ed, would  defeat  the  proceedings,  one  named  in 
rtie  petition  cannot,  after  the  10  days  have  ex- 
pired, and  the  petition  has,  by  the  judgment  of 
the  court  been  duly  docketed,  file  a  remonstrance 
alleging  that  she  had  no  notice,  since  such  al- 
legation could  have  no  effect  against  the  finding 
of  the  court  that  she  was  notified  as  evidenced 
by  ordering  the  petition  docketed.— Id. 

[y]     (Sup.  1910) 

Bums'  Ann.  St.  1908,  i  6142,  providing 
for  notice  of  drainage  proceedings,  and  the 
filing  and  hearing  of  reports  and  remonstran- 
ces therein,  is  inapplicable  to  a  proceeding  un- 
der Acts  1907,  c.  2.T2,  §  17  (Bums'  Ann.  St 
1908,  i  6151),  for  the  constmction  of  a  ditch 
wholly  within  one  county,  less  than  two  miles 
long,  and  costing  less  than  $300;  and  hence  in 
such  a  proceeding  it  was  error  to  dismiss  a 
remonstrance  because  it  was  not  filed  within 
the  time  prescribed  by  section  6142,  filing  on 
the  day  of  the  hearing  being  proper.— Ginn  v. 
Hinton,  91  N.  E.  1093;  Nixon  v.  Same,  Id. 
1095. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  29,  53. 
See,  also,  14  Cyc.  pp.  1036,  1037. 

§  32.  —  Appointment,  proceedings,  and 
report  of  oommissioners  or  Tiew- 
ers. 

^landamus  to  compel  official  action  by  viewer, 
see  Mandamus,  i  63. 

[a]    (Sup.  1873) 

The  order  appointing  ditch  appraisers  need 
not  affirmatively  show  that  they  are  disinterest- 
ed freeholders,  and  not  of  kin  to  the  parties.— 
Kellojrg  V.  Price,  42  Ind.  360. 


[b]     (Sup.  1873) 

One  appointed  to  appraise  the  benefits  and 
damages  to  accrue  to  landowners  along  the 
line  of  a  ditch,  whose  sister-in-law,  niece,  and 
nephew  own  land  along  the  line,  is  not  a  dis- 
interested party,  and  is  disqualified  from  act- 
ing.—High  V.  Big  Creek  Ditching  Ass'n,  44 
Ind.  3r)6. 

[cj      (Snp.  1879) 

In  a  viewers*  report  in  drainage  proceed- 
ings under  Act  March  9,  1875,  the  ditch  is  de- 
scribed as  beginning  in  the  **southeast  quarter 
of  section  4-16-4,"  and  the  end  of  the  ditch 
is  described  as  running  from  a  given  point 
"thence  under  said  pike,  through  the  mill  race, 
into  Fall  creek,  said  mill  race  belonging  to 
House,  Schofield,  and  Ryan."  Held,  that  the- 
description  was  insufficient  to  sustain  the  pro- 
ceedings.—Spahr  V.  Schofield,  66  Ind.  168. 

[d]  (Sap.  1881) 

The  record  in  drain  proceedings  must  show" 
that  the  viewers  reported  on  the  cost  of  the 
ditch;  but  an  allegation,  in  a  bill  to  enjoin 
the  construction  of  the  ditch,  that  the  viewers 
"did  not  report  the  cost,"  is  not  sufficient,  as  it 
should  allege  that  the  record  does  not  show  that 
the  viewers  so  reported.- Featherston  v.  Small,. 
77  Ind.  143. 

[e]  (Sup.  1884) 

A  report  of  commissioners  in  drainage  pro> 
ceedings  under  Rev.  St.  1881,  which  adopts  the 
language  of  the  statutory  forms  (section  4284 ► 
in  stating  that  the  ditch  will  benefit  public 
health  and  be  of  public  utility,  is  sufficient; 
without  stating  how  the  public  health  will  be 
benefited  or  its  usefulness  become  general. — 
Indianapolis  &  C.  Gravel  Road  Co.  v.  Chris- 
tian, 93  Ind.  360. 

[f]  (Sup.  1884) 
The  viewers  appointed  under  the  drainage 
act  can  only  employ  a  surveyor  under  the- 
terms  and  for  the  purposes  specified  in  the 
statute,  and  the  services  he  shall  perform  and 
what  compensation  he  shall  receive  cannot  be 
fixed  by  the  viewers,  for  their  authority,  grant- 
ing it  to  go  that  far,  terminates  with  the  ap- 
pointment.—Moon  v.  Board  of  Com'rs  of  How- 
ard County,  97  Ind.   176. 

The  authority  of  viewers  appointed  under 
the  drainage  act  to  appoint  a  surveyor  does 
not  extend  to  fixing  his  services  and  compensa- 
tion, both  of  which  are  determined  by  statute* 
—Id. 

[gl  (Snp.  1884) 
The  commissioners  of  drainage  should  ex- 
amine and  report  as  to  all  lands  aflfe<?ted  by  the 
proposed  work;  but,  as  to  lands  not  so  affected^ 
no  report  is  required,  even  though  such  land^ 
are  described  in  the  petition.- Smith  t.  Smithy 
97  Ind.  273. 

[h]     (Sup.  1884) 

The  decision  of  drainage  commissioners 
upon  the  questions  whether  the  proposed  drain 
is  located  upon  the  best,  cheapest,  and  most 
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available  route,  and  if  it  is  practicable  to  cod< 
struct  it  without  aflfecting  the  laud  of  others 
than  the  petitioners,  is  final  in  the  absence  of 
fraud,  and  such  decision  need  not  be  embodied 
in  the  report. — Anderson  v.  Baker,  98  Ind.  587. 

It  is  not  necessary  that  the  decision  of  the 
commissioners  on  the  questions  whether  or  not 
the  proposed  drain  is  located  on  the  best,  cheap- 
est, and  most  available  route,  aud  whether  or 
not  it  is  practicable  to  construct  it  without  af- 
fecting the  lands  of  others  than  the  petition- 
ers, shall  be  embodied  in  their  report,  as  Rev. 
St  1881,  f  4284,  prescribes  a  form,  and  a  re- 
port in  such  form  is  sufficient  at  least  so  far 
as  concerned  such  questious.— Id. 

[i]    (8VP.1885) 
In  proceedings  to   establish   a  drain,   the 
report  of  commissioners  which  is  in  substantial 
compliance  with  the  statutory  form  is  sufficient. 
-Meranda  v.  Spurlin,  100  Ind.  380. 

The  decision  of  commissioners  as  to  wheth- 
er  or  not  the  method  of  drainage  adopted  is 
the  cheapest  and  most  practicable  need  not  be 
embodied  in  their  report,  but  it  will  be  presum- 
ed that  they  first  determined  such  question. 
-Id. 

[j]  (Svp.1885) 
The  difference  between  $2,855  and  $2,912 
in  the  total  expense  and  aggregate  benefits  of 
a  drain  is  sufficient  to  justify  the  commission- 
ers' report  in  favor  thereof. — Roberts  v.  Gierss, 
101  Ind.  406. 

[k]  (Svp.1886) 
Commissioners  appointed  to  report  upon 
the  expediency  of  constructing  a  ditch  are  not 
required  to  set  out  evidence  in  their  report,  but 
only  their  conclusions  of  fact,  under  Rev.  St.  § 
4275.  prescribing  proceedings  for  establishing 
drams.— Grimes  v.  Coe,  102  Ind.  406,  1  N.  E. 
735. 

[1]  (Svp.  1886) 
When  a  judicial  tribunal  has  a  general 
power  to  designate  a  time  within  which  a  re- 
port of  drainage  commissioners  shall  be  filed,  it 
may  extend  the  time,  unless  such  power  is  lim- 
ited to  a  certain  time.— Lipes  v.  Hand,  104 
Ind.  503,  1  N.  E.  871,  4  N.  E.  160. 

[m]     (Sop.  1886) 

Where  a  matter  is  referred  to  the  com- 
missioners under  the  drainage  act,  as  amended 
by  Acts  1883,  p.  173,  the  subsequent  resigna- 
tion of  a  commissioner  does  not  stop  proceed- 
inpi,  as  the  court  has  power  to  appoint  one 
to  take  his  place,  under  Rev.  St.  1881,  §  4273. 
— McMollen  v.  State  ex  rel.  Kendle,  1(K)  Ind. 
334.  4  X.  E.  903. 

[n]  (Svp.  1886) 
Objections  to  the  reference  of  a  petition 
for  a  drain  to  the  drainage  commissioners  are 
too  late  when  made  after  the  commissioners 
bare  filed  bonds  which  have  been  approved  by 
the  court,  and  one  of  them  has  taken  the  oath 


required  by  law. — Updegraff  v. 
3ri3,  107  Ind.  181. 


Palmer,  6  N.  E. 


[o]      (Svp.  1886) 

The  report  of  the  drainage  commissioners 
must  be  made  at  the  time  fixed  by  the  court, 
unless  the  time  is  extended.— Claybaugh  v.  Bal- 
timore &  O.  R.  Co.,  108  Ind.  262,  9  N.  E.  100. 

[p]     (Sup.  1889) 

The  clerk's  failure  to  deliver  to  commis- 
sioners appointed  in  drainage  proceedings  cop- 
ies of  the  petition  and  order  fixing  the  time  at 
which  they  should  file  their  report  will  not  vi- 
tiate the  commissioners'  report.— Bohr  v.  Neuen- 
schwander,  120  Ind.  449,  22  N.  E.  416. 

Act  April  8,  1881,  as  amended  by  Act 
March  8,  1883,  establishing  a  system  of  drain- 
age, requires  the  petition  to  lay  out  a  drain  to 
be  filed  in  the  clerk's  office,  whereupon  the  clerk, 
after  noting  thereon  the  day  on  which  it  should 
be  docketed,  shall  give  notice  thereof,  after 
which  the  procedure  shall  be  the  same  as  in 
ordinary  actions,  unless  otherwise  provided. 
There  is  no  special  provision  as  to  what  shall 
constitute  a  discontinuance  of  the  proceeding, 
but  Rev.  St.  i  1325,  provides  that  an  action 
shall  not  be  discontinued  for  the  failure  of  the 
judge  to  attend  on  the  first  or  any  other  day  of 
the  term,  the  omission  to  hold  any  term,  or  the 
exi)i  ration  of  the  term,  with  pending  business 
still  undetermined.  A  petition  had  been  referred 
to  commissioners,  who  were  directed  to  report 
to  the  court  on  a  day  named.  Before  that  day 
the  time  for  holding  the  term  was  changed,  and 
no  term  was  to  be  held  until  after  tne  time  bad 
passed.  The  act  changing  the  time  contained  a 
clause  saving  pending  proceedings  from  discon- 
tinuance. Held,  that  the  court  could,  on  the 
request  of  the  petitioners,  fix  another  day  for 
the  filing  of  the  report,  and  the  proceeding 
would  not  be  discontinued.— Id. 

Even  without  the  statutory  provisions,  th«» 
failure  of  the  commissioners  to  file  their  report 
would  not  discontinue  the  proceeding,  as  their 
omission  should  not  prejudice  the  petitioners. 
-Id. 

It  is  immaterial  that  the  commissioners  did 
not  themselves  appear  in  court  and  ask  further 
time  to  file  their  report.— Id. 

[q]     (Svp.  1889) 

In  proceedings  for  the  construction  of  a 
ditch,  it  is  not  necessary  that  the  finding  of 
the  jury  should  specifically  describe  the  tract 
of  land  the  ditch  would  drain,  but  a  finding 
that  six  acres  of  a  person's  land  will  be  bene- 
fited is  too  indefinite,  as  no  assessment  could 
be  based  thereon. — Zigler  v.  Menges,  121  Ind. 
99,  22  N.  E.  782,  16  Am.  St.  Rep.  357. 

[r]  (Sap.  1893) 
Elliott,  Supp.  i  1186,  provides  that,  where 
a  petition  is  filed  with  the  drainage  commis- 
sioners for  drainage  improvements,  they  shall 
consider  the  practicability,  the  benefits  to  be  de- 
rived, and  the  cost,  and,  if  they  approve  the  peti- 
tion, they  shall  estimate  the  cost,  and  report  to 
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the  court  under  oath.  Held  that  where  the 
commissioners  made  a  negative  report,  it  was 
not  necessary  for  them  to  verify  it— Blemel 
V.  Shattuck,  133  Ind.  498,  33  N.  E.  277. 

When  the  commissioners'  report  in  drain- 
age proceedings  is  adverse  to  the  establishment 
of  the  ditch,  it  is  not  necessary  that  it  should 
contain  a  statement  of  the  estimated  cost  of 
the  work,  and  the  benefits  or  injuries  to  each 
tract.— Id. 

[8]  (Sap.  1893) 
If  the  report  of  viewers  finds  that  the  ben- 
efits of  a  drain  are  equal  to  the  costs  of  con- 
struction, it  will  be  construed  as  referring  to 
the  entire  cost,  including  expenses  of  oflScers 
in  charge.— Denton  v.  Thompson,  13G  Ind.  440, 
35  N.  E.  204. 

[t]  (Sup.  1894) 
The  fact  that  a  drainage  commissioner 
was  engaged  in  the  business  of  making  tile  did 
not  disqualify  him,  in  the  absence  of  a  showing 
that  he  had  some  interest  in  the  tile  used  in 
the  ditch  constructed.— Rogers  v.  Venis,  137 
Ind.  221,  30  N.  E.  841. 

[u]     (Sup.  1899) 

Where  viewers  were  appointe<l  to  report 
at  the  March  term,  the  fact  that  they  did  not 
report  until  the  September  term  does  not  in- 
validate the  proceeding,  where,  at  the  March 
and  the  June  terms,  for  cause,  an  extension  was 
granted  on  the  petition  of  the  viewers  at  the 
September  term.— Bondu rant  v.  Armey,  53  X. 
E.  109,  152  Ind.  244. 

[T]     (Sap.  1900) 

Proceedings  for  the  constniction  of  a  drain- 
age ditcii  are  not  rendered  void  by  the  fact 
that  the  viewers  obtained  extensions  of  time  in 
which  to  file  their  report— Sarber  v.  Rankin, 
50  N.  E.  225,  154  Ind.  230. 

[w]    (Sap.  1900) 

Where  a  petition  for  a  drain  asked  for  cer- 
tain branches  and  such  other  lateral  and  branch 
drains  as  should  be  deemed  necessary,  the  pro- 
ceedings were  not  invalidated  because  the  com- 
missioners* report  embraced  branch  drains  not 
expressly  pelUioned  for.— Goodrich  v.  Stang- 
land,  58  N.  E.  148,  155  Ind.  279. 

[w]     (Sap.  1903) 

Bums*  Rev.  St.  1894,  |  5024,  provides  that 
where  lands  are  named  in  the  report  of  the 
drainage  commissioners  as  affected  by  a  pro- 
posed drain  which  are  not  named  in  the  petition 
for  the  drain,  the  court  shall  fix  a  time  for 
hearing  the  report,  and  give  notice  to  the  own- 
ers of  the  lands  of  the  time  of  the  hearing.  A 
petition  for  the  construction  of  a  drain  alleged 
that  the  highway  in  a  certain  township  would 
be  benefited  by  the  proposed  work.  I/eW,  that 
the  township  was  not  entitled  to  notice  of  the 
filing  of  the  drainage  commissioners'  report, 
or  of  the  time  when  it  would  be  heard.— Pleas- 
ant Civil  Tp.  V.  Cook,  07  N.  E.  202,  100  Ind. 
.533. 


[WW]    (Sap.  1904) 

Bums*  Ann.  St  1901,  i  5034,  relating  to 
the  establishment  of  drainage  ditches,  provides 
that  when  the  ditch  crosses  a  railroad  right  of 
way  the  drainage  commissioners  shall  name 
such  right  of  way  and  the  railroad  company 
owning  it,  and  that  if  such  requirement  is  not 
complied  with  their  report  shall  not  be  "ac- 
cording to  law.**  Heldy  that  where  an  original 
report  oi  such  commissioners  was  held  invalid 
for  noncompliance  with  such  section,  and  the 
proceeding  was  re-referred  to  the  commissioners, 
as  authorized  by  section  5025,  the  commission- 
ers were  not  bound  to  determine  the  location  of 
the  ditch  as  in  the  first  report,  but  were  entitled 
to  relocate  it  so  as  to  terminate  at  the  railroad 
right  of  way  in  question,  and  file  a  new  report 
of  such  location.— Turner  v.  Lay,  71  N.  E.  217, 
103  Ind.  103. 

[x]     (App.  1904) 

Burns'  Ann.  St.  1901,  §  5070.  provides 
that  whenever  a  public  ditch  is  established  the 
board  of  commissioners  shall  order  the  viewers 
to  meet  at  a  time  and  place  specified  and  make 
a  final  report,  in  which  they  shall  specify  the 
time  in  which  each  share  or  allotment  shall 
be  constracted,  and  they  shall  apportion  the 
costs  of  the  location  thereof,  the  damage,  if  any 
shall  have  been  allowed,  and  compensation  to 
the  surveyor  or  engineer,  the  viewers,  reviewers, 
and  laborers  who  assisted  in  marking  out  the 
ditcii,  including  the  estimated  cost  of  receiving 
the  ditch,  and  award  to  each  person  owning 
lands  assessed  for  the  work  their  proportionate 
share  of  costs  and  expenses,  and  shall  specify 
the  time  in  which  the  same  shall  be  paid.  Held, 
that  the  fact  that  viewers  did  not  allot  a  ditch, 
but  recommended  that  it  be  let  as  an  entirety, 
did  not  dispense  with  the  necessity  for  the  final 
report.— Tolin  v.  Jones,  71  N.  E.  078,  33  Ind. 
App.  423. 

[XX]     (Sap.  1905) 

Under  Bums*  Ann.  St.  1901,  |  5077.  rela- 
tive to  drainage  proceedings,  and  providing  that 
the  board  of  commissioners  of  each  county  shall 
appoint  viewers  to  represent  the  county  in  the 
joint  enterprise,  viewers  appointed  in  any  coun- 
ty may  resign,  and  have '  their  resignations 
effectually  accepted  by  the  board  of  that  coun- 
ty, although  it  is  not  the  county  in  which  the 
proceeding  originates.— State  ex  rel.  Fast  v. 
Popejoy,  74  N.  E.  994,  l(r»  Ind.  177 ;  Same  ▼. 
Board  of  Com'rs  of  Wells  County,  74  X.  E^ 
995,  105  Ind.  709. 

[y]     (Sap.  190&) 

Where  the  resignations  of  viewers  appointed 
in  ditch  proceedings  have  been  accepted,  a  va- 
cancy in  the  board  of  viewers  is  thereby  created. 
—State  ex  rel.  Fast  v.  Popejoy,  105  Ind.  177. 
74  N.  E.  994. 

Viewers  in  proceedings  for  the  construction 
of  a  drain  through  several  counties  must  pre- 
sent their  resignations  to  the  county  board  by 
which  they  were  apiwinted,  and  not  to  the 
county  board  before  which  the  proceedings  orig- 
inated.— Id. 
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[yy]    (S«p.  1905) 

Under  Burns'  Ann.  St.  1901,  i  5677  (Rev. 
St.  1881.  I  4308;  Horner's  Ann.  St.  1901,  i 
4308),  relating  to  the  construction  of  a  ditch 
in  two  or  more  counties,  requiring  the  board 
of  commissioners  of  each  of  the  counties  to  ap- 
point three  viewers  to  act  jointly,  and  providing 
that  the  joint  viewers  shall  perform  the  duties 
required  of  viewers  in  a  ditch  in  one  county, 
and  Bums'  Ann.  St.  1901,  i  240  (Rev.  St.  1881, 
f  240;  Homer's  Ann.  St.  1901,  §  240),  provid- 
ing that  words  importing  joint  authority  to 
three  or  more  persons  shall  be  construed  as  au- 
thority to  a  majority  of  such  persons,  unless 
otherwise  declared,  where  there  are  six  viewers 
in  a  proceeding  to  constmct  a  ditch  in  two 
counties,  the  report,  in  favor  of  the  proposed 
work,  must  be  signed  by  at  least  four  of  the 
Tiewers.— Whirledge  v.  Shoup,  75  N.  E.  871, 
165  Ind.  486. 

Where  three  viewers  are  appointed  from 
etch  of  two  counties  to  meet  and  act  jointly  in 
a  proceeding  for  constmcting  a  drain,  reports 
of  three  viewers  for  the  proposed  ditch  and 
three  against  must  be  treated  as  a  report 
against  the  constraction  of  the  proposed  ditch, 
Tinder  Bums'  Ann.  St.  1901,  i  5664  (Rev.  St. 
1881,  §  4294 ;  Homer's  Ann.  St.  1901,  i  4294), 
and  the  petition  must  be  dismissed.— Id. 

[s]     (S«p.  1906) 

Drainage  commissioners,  being  clothed  with 
judicial  or  quasi  judicial  functions,  must  be 
disinterested  and  unbiased  as  to  all  matters 
brought  before  them.— Small  v.  Buchanan,  165 
Ind.  549,  76  N.  E.  167. 

[u]    (App.  1908) 

A  town  engineer*s  report  as  finally  adopted 
should  fix  the  boundaries  of  the  drainage  dis- 
trict, the  size  and  kind  of  sewer,  the  outlet  de- 
termined upon,  the  probable  cost  thereof,  etc. — 
Liebole  v.  Traster,  41  Ind.  App.  278,  83  N.  E. 
781. 

Fob  Cases  from  Otiieb  States, 

See  17  Cent.  Dig.  Drains,  §§  30-33. 
See,  also,  14  Cyc.  pp.  1087-1040. 

133.  —  Remonstrances  or  objections 
to  report  of  oomnaissioners  or 
Tieisrers. 

[a]  (8«p.  1883) 
Rev.  St.  1881,  i  396,  giving  the  court  power 
to  allow  a  party  to  file  his  pleadings  after  the 
time  limited  therefor,  and  providing  for  relief 
from  judgments  inadvertently  rendered,  etc., 
applies  only  to  civil  actions,  and  is  in  no  way 
applicable  1  to  a  special  proceeding  under  the 
drainage  act  of  April  8,  1881,  for  the  construc- 
tion of  a  ditch  or  drain ;  hence  a  party  cannot 
be  pennitted  to  file  a  remonstrance  to  the  com- 
missioner's report  after  the  tin^e  therefor  has 
elapsed.— Hays  v.  Tippy,  91  Ind.  102. 

[bl    (SVP.1S84) 

In  a  proceeding  for  the  establishment  of  a 
ditch,  an  averment  in  the  remonstrance  that 
the  commissioners  did  not  meet  at  the  time  and 


place  prescribed  in  the  order  was  too  general, 
as  it  admitted  that  they  met  at  some  time  and 
place,  and  such  time  and  place  should  have  been 
stated,  80  that  the  court  could  determine  wheth- 
er the  discrepancy  between  the  actual  time  and 
place  of  meeting  and  the  time  and  place  fixed 
in  the  order  of  the  court  was  material. — Smith 
v.  Smith,  97  Ind.  273. 

A  remonstrance  to  the  report  of  commis- 
sioners on  drainage,  complaining  that  they  **did 
not  meet  at  the  time  and  place"  fixed  by  the 
court,  is  too  indefinite. — Id. 

[c]  A  remonstrance  against  the  commissioners' 
report  in  drainage  proceedings  must  be  specific. 
It  is  not  enough  to  object,  in  the  terms  of  the 
statute,  that  "the  report  is  not  according  to 
law."— (Sup.  1884)  Higbee  v.  Peed,  98  Ind.  420 ; 
(1885)  Meranda  v.  SpurUn,  100  Ind.  380;  (1888) 
Hudson  V.  Bunch,  116  Ind.  63,  18  N.  E.  390. 

[d]  (Svp.  1884) 

A  remonstrator  in  proceedings  to  estab- 
lish a  drain  may  properly  be  ordered  by  the 
court  to  make  a  cause  of  remonstrance,  stating 
that  the  amount  of  benefits  assessed  against  his 
land  is  too  much,  more  certain  by  a  statement 
of  the  specific  land  compared  with  which  he 
claims  he  is  excessively  assessed. — Higbee  v. 
Peed,  98  Ind.  420. 

A  cause  of  remonstrance  in  proceedings  to 
establish  a  drain,  stating  that  the  commission- 
ers did  not  locate  it  upon  the  most  practicable 
route,  or  which  contradicts  the  commissioners' 
report  by  stating  that  they  did  not  view  the 
land  therein  described,  is  properly  stricken  out. 
—Id. 

[e]  (Sup.  1884) 

In  a  proceeding  for  the  establishment  of  a 
drain,  a  remonstrance  against  the  report  of  the 
commissioners,  stating  that  the  report  does  not 
describe  the  best  and  cheapest  method  of  drain- 
age, termini,  and  route  for  the  complete  drain- 
age of  the  petitioner's  land,  does  not  show  what 
would  be  a  cheaper  or  better  route  or  method  of 
drainage,  and  tenders  no  definite  issue  for  trial. 
—Anderson  v.  Baker,  98  Ind.  587. 

[f]     (8«p.  1886) 

Where  the  commissioners  of  drainage  pre- 
sented their  report  subsequently  to  the  time 
when  they  were  directed  to  report,  a  landowner 
who  was  prevented  by  the  wrongful  act  of  the 
commissioners  from  filing  a  remonstrance  to  the 
report  should  have  been  permitted  to  file  it  at 
a  subsequent  term.— Munson  v.  Blake,  101  Ind. 
78. 

Where  a  commissioners'  report  establishing 
a  drain  was  not  filed  within  the  statutory  time, 
but  the  r«»monstrance  was  offered  within  the 
statutory  time  after  the  filing  of  the  report, 
hehlf  that  the  remonstrance  should  have  been 
entertained.— Id. 

The  fact  that  those  remonstrants  to  the  lo- 
cation of  a  ditch  who  certified  the  remonstrance 
withdraw  therefrom  does  not  invalidate  it,  or 
prevent  the  rest  from  proceeding.— Id. 


Tkis  IMcest  is  eompiled  on  tke  Key-Nnnaber  Systena.    For  explanation,  see  page  iii.      C 


33 


DRAINS,  I. 


t4lDd.  Dig.— PagellS] 


§  33 


[g]     (8vp.  1885) 

Under  Acts  1883,  p.  176,  §  3,  providing 
that  on  report  of  the  drainage  commissioners 
10  days  should  be  allowed  to  '*any  owner  of 
lands  affected  by  the  work  proposed  to  remon- 
strate against  the  report,"  a  person  whose  land 
would  be  injured  by  the  proposed  ditch  to  the 
<»xtent  of  $700  was  entitled  to  remonstrate, 
though  no  damages  or  benefits  were  assessed 
for  or  against  him. — Reasoner  v.  Creek,  101 
Ind.  482. 

Ih]     (Sup.  1886) 

Under  the  law,  a  remonstrance  against  die 
establishment  of  a  ditch  must  be  made  within 
10  days  from  the  filing  of  the  report  of  the 
commissioners  of  drainage.  It  must  be  yeri- 
fied,  and,  if  not  verified  when  put  in,  it  cannot 
be  amended  by  adding  the  verification  when 
the  10  days  have  gone  by.— Morgan  Civil  Tp. 
v.  Uunt,  104  Ind.  590,  4  N.  E.  209. 

[i]  (Sup.  1888) 
One  whose  lands  may  be  affected  by  a 
drain  petitioned  for  may  have  the  petition  dis- 
missed, where  the  drainage  commissioners,  with- 
out an  order  of  court  extending  tiie  time,  fail  to 
report  at  the  time  fixed ;  but  the  motion  to  dis- 
miss or  reject  the  report  must  be  made  at  the 
earliest  opportunity,  and  comes  too  late  after 
the  movant  has  so  far  recognized  the  validity 
of  the  proceeding?*  and  report  as  to  remonstrate 
or  ask  leave  to  remonstrate  against  it  on  its 
merits.— Blake  v.  Quivey,  113  Ind.  124,  14  N.  E. 
016. 

[j]  (Sap.  1888) 
The  provision  of  the  drainage  law  of  1885, 
requiring  the  remonstrance  of  an  owner  of 
land  which  would  be  affected  by  the  construc- 
tion of  a  proposed  drain  to  be  filed  within  10 
days  after  the  filing  of  the  final  report  of  the 
commissioners  provided  for  in  the  act,  does  not 
apply  to  cases  where  all  the  owner's  land  so 
affected  is  not  described  in  the  petition :  but 
these  cases  are  governed  by  the  last  proviso  in 
section  3  of  the  act,  which  leaves  the  entire 
case  open  until  the  notice  there  specified  has 
been  given ;  and  it  is  error  to  admit  a  remon- 
strance as  to  land  not  described,  and  strike  it 
out  as  to  land  described. — Good  wine  v.  Leak, 
114  Ind.  499,  16  N.  E.  816. 

[k]     (Sup.  1888) 

Under  the  drainage  law,  giving  landowners 
affected  by  a  ditch,  about  which  a  commission- 
ers* report  is  made,  10  daj's  from  the  filing  to 
present  a  remonstrance  to  the  court  against  the 
action  of  the  commissioners,  the  remonstrance 
must  not  only  be  filed  in  the  clerk's  office,  but 
presented  to  the  court,  within  the  time  pre- 
scribed, such  presentation  not  being  prevented 
by  the  adjournment  of  court  or  other  circum- 
stance beyond  remonstrant's  control.— Gilbert 
v.  Hall,  115  Ind.  549,  18  N.  E.  28. 

[I]     (8«p.  1892) 

If  land  is  described,  although  imperfect- 
ly, a  remonstrator  who  seeks  to  defeat  an  as- 
sessment must  make  a  timely  and  specific  ob- 


jection in  the  trial  court,  a  vague,  general  ob- 
jection being  insufficient.— Sample  y.  Carroll, 
32  N.  E.  220.  132  Ind.  496. 

[m]      (Svp.  1893) 

Where  the  grounds  of  a  motion  to  set  aside 
the  report  of  drainage  commissioners  appointed 
pursuant  to  Act  April  6,  1885,  are  based  on 
matters  outside  the  record,  and  are  not  sup- 
ported by  affidavit  or  other  proof  of  their  truth, 
such  motion  is  properly  overruled.— Blemel  v. 
Shattuck,  133  Ind.  498,  33  N.  E.  277. 

[n]    (Sup.  1894) 

It  is  not  error  to  strike  from  a  remon- 
strance matters  that  are  not  statutory  causes 
for  remonstrance.— Rogers  y.  Venis,  137  Ind. 
221,  36  N.  E.  841. 

[o]     (Sap.  1894) 

The  persons  assessed  for  the  construction 
of  a  ditch  could  assume,  before  the  work  ceased, 
that  the  ditch  would  be  constructed  in  substan- 
tial compliance  with  the  order  of  the  court;  and 
they  could  then  except  to  the  final  report  of  the 
drainage  commissioner  without  having  previous- 
ly cited  the  commissioner  and  the  contractor  for 
contempt  in  disobeying  the  order  of  the  court. 
—Racer  v.  Wingate,  138  Ind.  114,  36  N.  E. 
538. 

It  seems  that,  where  the  only  question  for 
consideration  on  exceptions  to  the  report  of 
drainage  commissioners  is  as  to  whether  the 
work  for  the  construction  of  a  public  ditch  has 
been  done  according  to  the  order  of  the  court, 
there  can  be  no  issue  involving  the  question 
whether  the  ditch  as  constructed  is  as  beneficial 
to  those  assessed  for  its  payment  as  it  would 
have  been  if  it  had  conformed  to  the  plans  and 
specifications.— Id. 

[p]      (App.  1894) 

Drainage  commissioners  assessed  the  bene- 
fit of  a  ditch  to  defendant's  land  thus:  **All  of 
reserve  53,  except  200  acres  of  the  N.  E.  side 
thereof,  township  29,  range  10,  443  acres,  $4,- 
900."  Reserve  53  lay  in  townships  28  and  29, 
and  defendant  knew  that  only  150  acres  of  his 
describea  443  acres  lay  in  township  29.  Held, 
that  defendant  could  not  have  been  misled  by 
the  description  so  as  to  be  induced  to  refrain 
from  remonstrating  because  her  land  in  town- 
ship 28  was  not  benefited.— Smith  v.  State  ex 
rel.  Ely,  8  Ind.  App.  661,  36  N.  E.  298. 

[q]     (Sap.  1895) 

Rev.  St.  1894,  §  5625,  with  reference  to  the 
establishment  of  drainage  ditches,  provides  that 
on  the  filing  of  a  remonstrance,  if  the  first 
cause  of  remonstrance  be  held  true,  namely, 
that  the  report  of  the  commissioners  is  not  ac- 
cording to  law,  the  court  may  direct  the  com- 
missioners to  amend  and  perfect  their  report, 
or  the  court  may  in  its  discretion  set  aside  the 
report  and  refer  the  matter  back  to  the  com- 
missioners for  a  new  report.  Remonstrances 
filed  to  the  original  report,  but  not  refiled,  are 
not  good  as  against  a  new  report. — West  Creek 
Tp.  v.  ]^IiIIer.  41  X.  K.  452,  142  Ind.  210. 
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Where,  in  proceedings  to  establish  a  drain- 
age ditch,  the  remonstrants  both  by  the  orig- 
inal notice  given  to  them  and  by  their  appear- 
ance to  the  first  report  filed  by  the  drainage 
commissioners  were  in  court  for  all  purposes  of 
the  case,  it  was  no  excuse  for  their  failure  to 
refile  their  remonstrance  against  a  new  report 
of  the  drainage  commissioners  that  they  had  no 
knowledge  or  notice  of  its  filing.— Id. 

Under  Rev.  St.  18^.  §  5625.  providing  that 
oo  the  filing  of  a  remonstrance  to  the  report  of 
drainage  commissioners,  if  it  is  found  that  the 
report  is  not  according  to  law,  the  court  may 
direct  the  commissioners  to  amend  it,  or  may 
«et  it  aside,  and  refer  the  matter  back  to  the 
commissioners  for  a  new  report,  and  that,  when 
such  new  report  is  made,  any  person  •  whose 
lands  are  affected  thereby  may  remonstrate 
within  a  time  equal  to  that  allowed  for  remon- 
strance against  the  first  report,  where  the 
matter  is  so  referred  back,  and  a  new  report  is 
made,  the  first  remonstrance  will  not  stand 
against  the  second  report,  though  such  report 
made  no  change  in  the  assessments,  and  the  new 
matter  contained  therein  was  mere  additional 
specifications ;  and  the  fact  that  a  witness  is 
«wom  in  the  case  by  direction  of  the  court  does 
not  amount  to  an  admission  by  the  petitioners 
that  the  first  remonstrance  is  valid  as  against 
the  second  report.— Id. 

[r]  (Sup.  1895) 
An  objection  to  the  report  of  a  board  ol 
viewers  for  a  public  drain,  that  one  of  the  board 
was  also  a  surety  on  the  bond  of  the  petitioner,  is 
waived  by  failure  to  make  such  objection  to  the 
report  before  the  board  of  commissioners.— 
Steele  v.  Empson,  41  N.  E.  822.  142  Ind.  397. 

[8]  (Svp.  1897) 
Objection  to  the  report  of  drainage  commis- 
sioners for  failure  to  designate  the  county  in 
Hiiich  the  lands  affected  are  situated  cannot  be 
taken  by  motion  for  a  new  trial  of  the  issues 
of  fact  on  remonstrance  to  the  petition.— Ear- 
heart  v.  Farmers'  Creamery,  47  N.  E.  226,  148 
Ind.  79. 

Where  the  reported  benefits  by  a  proposed 
drain  exceed  the  reported  cost  thereof,  and  the 
several  property  owners  do  not  question  the 
benefits  assessed  against  them,  remonstrants 
against  the  drain  cannot,  upon  the  ground  that 
the  expense  of  the  drain  would  exceed  the  ag- 
gregate benefits  (Rev.  St.  1894,  §  5625),  ques- 
tion the  amount  of  the  benefits,  but  only  the 
cost  of  the  drain. — Id. 

[t]  (Sup.  1897) 
One  who  fails  to  remonstrate,  as  provided 
by  statute,  to  benefits  or  damages  assessed  to 
property  in  proceedings  for  the  construction  of 
a  drain,  is  as  much  barred  by  the  judgment  as 
though  he  had  remonstrated,  and  an  adverse 
judgment  had  been  rendered. — Hoefgen  v.  Har- 
ness, 47  N.  E.  470,  148  Ind.  224. 

[u]    (Svp.  1901) 

Bums*  Rev.  St.  1894,  S  5655  et  seq.  (Hor- 
ner's Rev.  St.  1S97,  §  4285;    Rev.  St.  1881,  8 


4285),  authorizes  the  construction  of  drainage 
ditches,  and  section  5665  declares  that  any  per- 
son interested  in  the  location  of  the  proposed 
work  may  file  with  the  board  of  commissioners 
a  remonstrance,  accompanied  by  a  bond  for. 
costs.  Heldf  that  a  paper  filed  by  an  objector, 
and  styled  a  '^motion  to  strike  out  the  report  of 
the  viewers,"  assigning  reasons  therefor,  but 
not  accompanied  by  any  bond  for  costs  of 
the  trial  of  the  objections,  was  not  a  sufficient 
remonstrance  to  authorize  the  commissioners  to 
try  the  objections,  and  hence  such  motion  was 
properly  overruled.— Makeever  v.  Martindale,  60 
N.   E.  341,  156  Ind.  655. 

[V]     (App.  1904) 

Burns'  Ann.  St.  1901,  i  5665,  provides  that 
any  person  interested  in  the  location  of  a  pub- 
lic ditch  may  file  with  the  board  of  county 
commissioners  at  or  before  the  time  set  for 
the  "hearing  of  the  petition,  a  remonstrance 
against  the  ditch  as  located  by  the  viewers,  and 
that  any  one  deeming  his  assessment  too  high, 
or  the  damages  too  low,  may  remonstrate.  Held 
that,  inasmuch  as  the  statute  has  fixed  the  time 
within  which  a  remonstrance  may  be  filed,  the 
right  to  file  it  is  lost  if  it  is  not  filed  within 
the  time  specified.— Tolin  v.  Jones,  71  >l.  E.  678, 
33  Ind.  App.  423. 

[w]     (Sup.  1905) 

Under  Bums'  Ann.  St.  1901,  §  5624  (Acts 
1901,  p.  161,  §  2),  providing  that  all  objections 
in  drainage  proceedings  shall  be  made  within 
10  days,  an  objector  is  entitled  to  10  days  in 
which  to  file  his  objections,  computed  from  the 
time  he  is  served  with  notice  of  the  proceed- 
ing.—Small  V.  Buchanan,  165  Ind.  549,  76  N. 
E.  549. 

[w]     (Sop.  19C7) 

Bums'  Ann.  St.  1901,  §  5625,  providing  for 
the  construction  of  drains,  declares  that  10  days 
should  be  allowed  to  landowners  to  remonstrate 
against  the  report  of  the  coihmissioners ;  one 
of  the  grounds  of  the  remonstrance  specified  be- 
ing that  the  expense  would  exceed  the  benefits. 
Held  that,  where  a  remonstrance  filed  within 
the  time  recited  that  the  undersigned  landown- 
ers whose  lands  were  affected  remonstrated 
against  the  report  because  the  expense  of  the 
proposed  drainage  would  exceed  the  benefits  to 
the  lands  affected  thereby,  it  was  sufficient  to 
tender  an  issue,  and  was  subject  to  amendment 
after  the  time  for  filing  had  expired  so  as  to 
provide  that  the  signers  whose  lands  were  af- 
fected "separately  and  severally"  remonstrated, 
etc.— Clarkson  v.  Wood,  168  Ind.  582,  81  N.  E. 
572. 

[WW]    (Sap.  1908) 

Drainage  Act  1905,  p.  471,  c.  157,  i  9,  re- 
quires a  preliminary  report  by  the  drai nacre 
commissioner  or  surveyor,  giving  a  description 
of  the  land  and  the  names,  etc.,  of  the  landown- 
ers affected  by  the  proposed  drainage,  "also" 
the  names  of  any  city,  town,  or  other  public 
corporation,  highway,  etc.,  affected  by  such 
drainage.     It  further  provides  that  upon  remon- 
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strance  of  two-thirds  of  the  landownera  affected, 
as  shown  by  such  preliminary  report,  the  peti- 
tion for  the  drain  shall  be  dismissed.  Held, 
upon  a  construction  of  the  whole  act,  that  a 
county  named  in  the  preliminary  report  of  the 
surveyor  as  a  landowner  affected  was  not  a 
"landowner,"  within  the  provision  requiring  the 
dismissal  of  the  petition  upon  remonstrance  of 
two-thirds  of  the  "landowners"  affected.— Ilon- 
nold  V.  Endicott.  170  Ind.  16,  83  N.  E.  502. 

[x]  (Svp.  1908) 
The  right  to  have  a  petition  for  a  drain 
under  the  drainage  act  (Acts  1905,  p.  456,  c. 
157)  dismissed  being  declared  by  the  act  to  de- 
pend on  two-thirds  of  the  landowners  affected, 
as  shown  by  the  preliminary  report  remonstrat* 
ing  in  writing,  failure  of  the  petitioner  to  give 
the  required  notice  of  the  filing  of  such  report 
to  the  landowners  brought  into  the  proceeding 
by  such  report  does  not  remove  them  from  the 
number  of  affected  landowners,  two-thirds  of 
whom  must  remonstrate.— Righter  v.  Keaton, 
170  Ind.  461,  84  N.  E.  977. 

[XX]    (Sup.  1908) 

In  drainage  proceedings,  where  remonstra- 
tors*  exceptions  to  the  preliminary  report  of  the 
commissioners  went  to  the  merits  of  the  report, 
a  motion  thereafter  made  by  them  to  dismiss 
or  strike  out  said  report,  on  the  ground  that  it 
was  not  filed  within  the  time  directed  by  the 
court,  came  too  late,  as  such  a  motion  must  be 
made  at  the  earliest  opportunity,  and  the  rem- 
onstrators  had  recognized  the  validity  of  the  re- 
port by  objecting  to  it  on  the  merits.— Northern 
Indiana  Land  Co.  v.  Tyler,  170  Ind.  468,  84  N. 
E.  828. 

In  drainage  proceedings,  even  though  the 
commissioners  did  not  file  their  preliminary  re- 
port within  the  time  directed  by  the  court,  an 
objection  that  such  report  *'is  not  according  to 
law*'  is  not  sufficiently  specific  to  present  on 
appeal  any  question  concerning  the  report,  as 
such  an  objection  would  not  be  sufficient  as  a 
remonstrance  to  a  final  report  under  Acts  1905, 
p.  461,  c  157,  S  4,  providing  that  a  final  report 
may  be  objected  to  as  **not  made  according  to 
law."— Id. 

Under  Acts  1905,  p.  458,  c.  157,  §  3,  pro- 
viding that  the  preliminary  report  of  drainage 
commissioners  shall,  in  all  subsequent  proceed- 
ings, be  prima  facie  evidence  of  the  facts  stated 
therein,  remonstrators  having  waived  their  right 
to  strike  out  the  preliminary  report  of  the  com- 
missioners for  their  failure  to  file  same  within 
the  time  fixed  by  the  court,  they  thereby  waived 
any  right  to  object  to  its  admission  as  prima 
facie  evidence  of  the  facts  stated  therein  as 
provided  by  the  statute,  and  its  introduction 
in  evidence  was  not  reversible  error.— Id. 

[y]    (8«p.  1909) 

Where,  in  a  proceeding  for  the  establish- 
ment of  a  public  ditch,  the  verdict  of  the  jury 
and  the  judgment  of  the  court  providing  that  the 
ditch  is  to  be  constructed  on  the  route  as  set 


out  in  the  reviewers*  report,  the  objection  that 
the  report  of  the  reviewers  was  not  made  in  ac- 
cordance with  the  law,  for  the  reason  that  the 
route  specified  in  the  petition  was  not  followed, 
cannot  be  raised  by  an  unverified  motion  to 
dismiss  on  that  ground.— Johnson  v.  Amacher^ 
172  Ind.  248,  86  N.  E.  1014. 

[yy]    (Sop.  1909) 

Proceedings  for  a  drain  being  a  special  stat- 
utory proceeding,  the  general  rules  of  practice 
in  civil  actions  are  only  applicable  when  the 
special  statute  is  silent,  and  Drainage  Act  1907^ 
§  3  (Bums'  Ann.  St.  1908,  S  6142),  providing 
that  in  proceedings  for  drains  pending  when  the 
act  shall  take  effect,  where  a  two- thirds  remon- 
strance has  not  been  filed,  such  remonstrance 
may  be' filed  to  the  report  of  the  drainage  com- 
missioners except  in  cases  pending  on  petition 
filed  under  specified  prior  act,  rules  of  practice 
in  civil  actions  do  not  apply  to  such  procedure. 
—Thorn  v.  Silver,  89  N.  E.  943. 

Drainage  Act  1907,  |  3  (Bums*  Ann.  St. 
1908,  §  6142),  providing  that  in  proceedings  for 
drains  pending  when  the  act  shall  take  effect, 
where  a  two-thirds  remonstrance  has  not  been, 
filed,  such  remonstrance  may  be  filed  to  the  re- 
port of  the  drainage  commissioners,  except  in 
cases  pending  on  petition,  filed  under  a  specified 
prior  act,  fixes  no  time  for  filing  the  remon- 
strance. Held  that  under  the  mles  that,  in 
construing  statutes,  the  mischief  sought  to  be 
remedied  and  kindred  laws  may  be  looked  to» 
and  that  a  thing  within  the  intent  of  a  statute 
is  as  much  a  part  of  it  as  if  it  were  within 
the  letter,  upon  analogy  to  the  immediately 
preceding  proviso,  allowing  in  proceedings  in- 
stituted under  the  act  a  two-thirds  remonstrance 
to  be  filed  within  20  days  exclusive  of  Sundays 
from  the  day  set  for  docketing  of  the  petition, 
the  remonstrance  in  pending  cases  may  be  filed 
within  20  days  from  the  date  the  act  went  into- 
effect.— Id. 

The  purpose  of  Drainage  Act  1907,  |  3 
(Bums'  Ann.  St.  1908,  §  6142),  providing  for 
the  filing  of  a  two-thirds  remonstrance  to  the 
commissioners'  report  in  pending  proceedings 
for  drains  where  such  remonstrance  had  not 
been  filed,  was  to  give  the  right  to  file  such  re- 
monstrance in  proceedings  begun  after  the  tak- 
ing effect  of  Acts  1903,  p.  505,  c.  232,  i  2,  re- 
lating to  drains  which  omitted  the  provision 
for  such  remonstrance  contained  in  prior  acts^ 
-Id. 

[z]     (Sup.  1910) 

In  drainage  proceedings,  a  remonstrance 
to  the  commissioners'  report  may  not  be  filed 
after  the  time  allowed  therefor  by  law  has  ex- 
pired, and,  if  so  filed,  may  be  stricken  out  by 
the  court  at  any  time.— Smith  y.  Biesaida,  90 
N.  E.  1009. 

[zz]    (Sup.  1910) 

In  proceedings  for  the  establishment  of  a 
drain,  remonstrances  must  be  filed  within  the 
time  prescribed  by  statute ;   the  court  having  no 
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power  to  extend  the  time.— Shaum  v.  Harring- 
ton, 91  N.  E.  226. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Drains,  |§  34,  35,  53, 

80. 
See.  also,  14  Cyc.  pp.  1041,  1042;   note,  11 

Am.  Dec.  780. 

§34.  ^-—  HeArins  and  determiiuition  of 

Best  and  secondary  evidence,  see  Evidence,  § 
178. 

Eridence  admissible  by  reason  of  admission  of 
similar  evidence  of  adverse  party,  see  Evi- 
dence,   $  155. 

Opinion  evidence,  see  Evidence,  §§  471,  472, 
493. 

[a]  (Sup.  1884) 

In  proceedings  to  establish  a  ditch,  where 
adversary  parties  file  a  remonstrance  contro- 
verting allegations  of  the  petition,  the  petition- 
er has  the  burden  of  proof,  and  is  entitled  to 
open  and  close.— Neff  v.  Reed,  98  Ind.  341. 

Although  the  view  of  premises  by  a  jury, 
in  drainage  proceedings,  to  confirm  the  report 
of  the  drainage  commissioners,  is  simply  to  en- 
able them  to  apply  the  evidence,  yet  it  is  proper 
to  refuse  to  instruct  the  jury  that  their  view 
is  not  for  the  purpose  of  enabling  them  to  de- 
termine any  question  involved  in  the  case,  as 
such  statement  is  too  broad.— Id. 

No  question  as  to  whether  drainage  com- 
missioners adopted  the  cheapest  and  best  mode 
for  doing  the  work  can  be  tried  upon  a  re- 
monstrance to  their  report  in  proceedings  to  es- 
tablish a  ditch.— Id. 

In  a  drainage  proceeding  under  Rev.  St. 
1S81,  H  4273-4284.  a  motion  for  a  new  trial 
is  allowable,  as  in  ordinary  cases.— Id. 

In  a  proceeding  for  the  establishment  of  a 
ditch,  a  motion  in  arrest  did  not  properly  pre- 
sent the  question  that  the  report  of  the  com- 
missioners showed  that  the  costs  and  damages 
of  the  work  would  exceed  its  benefits,  but,  if  it 
did,  it  was  not  well  taken  where  the  report  of 
the  commissioners  was  not  open  to  the  objec- 
tion mentioned.— Id. 

[b]  (S«p.l8S4) 

Error  in  striking  out  a  cause  of  remon- 
strance in  proceedings  to  establish  a  drain,  un- 
der Rev.  St.  1881,  i  4273  et  seq.,  is  harmless, 
where  such  cause  is  embraced  in  other  remain- 
ing causes.— Higbee  v.  Peed,  98  Ind.  420. 

In  proceedings  to  establish  a  drain  un- 
der Rev.  St.  1881,  §  4373  et  seq.,  a  remonstra- 
tor*s  proof  on  the  trial  must  be  restricted  to 
the  issues  raised  by  his  remonstrance.- Id. 

[c]  (Sup.  1885) 

In  settling  the  question  of  the  public  util- 
ity of  a  proposed  drain,  the  question  is  not  to 
be  split  up,  and  the  drain  defeated  by  proof 
that  it  will  not  be  of  public  utility  in  one  of 
the  counties   into   which   it   extends,    but    the 


question  of  public  utility  has  reference  to  the 
drain  as  a  whole  and  to  the  public  generally. 
— Meranda  v.  Spurlin,  100  Ind.  380. 

[d,  6]    (Sap.  1886) 

After  the  lapse  of  the  period  allowed  by  the 
statute  for  filing  remonstrances  against  com- 
missioners* report  in  drainage  proceedings,  and 
when  the  cause  is  ready  for  final  order  and 
judgment,  it  is  too  late  for  the  petitioner  to- 
obtain  leave  of  court  to  dismiss  his  case  and 
withdraw  his  petition. — Crume  v.  Wilson,  4  N. 
E.  169,  104  Ind.  583. 

.  Under  Rev.  St.  1881,  i  333,  the  petitioner 
in  a  drainage  case  may  dismiss  the  proceedings 
if  his  motion  to  do  so  be  made  before  the  statu- 
tory period  of  10  days  (Act  March  8,  1883,  §  3) 
has  elapsed,  and  before  the  cause  is  ready  for 
final  order  and  judgment. — Id. 

[C]     (Sup.  1886) 

Since  a  new  ditch  may  be  constructed 
along  the  line  of  an  old  one,  the  papers  and 
proceedings  in  the  establishment  of  the  old 
ditch  are  admissible  to  show  its  character,  and 
thus  to  aid  in  determining  whether  the  new 
drain  is  necessary  and  practicable.— Drebert  v. 
Trier,  106  Ind.  510,  7  N.  E.  223. 

[g]     (Snp.  1886) 

Where  the  only  issue  presented  by  the  re^ 
monstrance  in  a  drainage  case  is  as  to  the 
amount  of  the  assessment,  the  burden  is  on  the 
remonstrant.— Con  well  v.  Tate,  107  Ind.  171.  8 
N.  E.  36. 

[h]      (Sup.  1886) 

The  fact  that  the  report  of  the  commission- 
ers, in  drainage  proceedings,  is  invalid,  or  that 
the  orders  thereon  are  erroneous,  will  not  sup- 
ply grounds  for  dismissing  the  petition. — Upde- 
graff  V.  Palmer,  107  Ind.  181,  6  N.  E.  353. 

[i]  (Sup.  1886) 
Under  the  drainage  act  of  March  9,  1S75. 
which  prohibits  a  second  assessment  for  drain- 
age of  the  same  lands,  evidence  that  the  remon- 
strants had  already  been  assessed  for  the  con- 
struction of  the  same  ditch,  or  one  on  the  same 
line,  with  same  beginning  and  terminus,  as  the 
one  sought  to  be  established,  is  admissible  in 
opposition  to  drainage  proceedings. — Hardy  v. 
McKinney,  107  Ind.  364,  8  N.  E.  232. 

U]      (Sup.  1886) 
After  an  order  approving  the  report  of  the 
drainage  commissioners,   the  petitioner  cannot 
dismiss   the   proceedings.— Carr   v.   Boone,   108 
Ind.  241,  9  N.  E.  110. 

A  petitioner  in  a  drainage  case  cannot  dis- 
miss his  petition  after  the  drainage  commission- 
ers have  reported,  and  money  has  been  expended 
in  constructing  the  ditch.— Id. 

[k]     (Sup.  1887) 

In  proceedings  for  the  establishment  of  a 
ditch,  the  court  found  that  it  was  practicable  to 
accomplish  the  proposed  drainage  without  in- 
curring an  expense  exceeding  the  aggregate  bene- 
fits to  result  therefrom;  that  the  proposed  work 
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would  not  improve  the  public  health,  but  that 
U  would  benefit  the  public  highways  of  the 
county;  that  the  improvement  of  such  high- 
ways would  be  of  no  peculiar  or  special  benefit 
to  the  opponents  to  the  ditch;  that  the  assess- 
ments made  and  confirmed  against  their  lands 
were  based  on  benefits  to  accrue  to  such  lands 
from  the  construction  of  the  ditch,  and  not  from 
the  improvement  of  the  highways,  and  that  the 
proposed  work  would  render  more  valuable  and 
productive  some  500  or  GOO  acres  of  marsh 
land.  Heldf  that  the  conclusion  of  law  that  the 
improvement  of  the  public  highways  and  the 
benefits  to  the  lands  were  such  public  purposes 
as  justified  the  assessment  of  benefits  against 
the  lands  of  the  individuals  assessed  was  proper. 
— Ileick  V.  Voight,  11  N.  E.  300,  110  Ind.  279. 
Whether  a  system  of  drainage  is  more  com- 
prehensive and  costly  than  need  be  in  order  to 
drain  the  petitioner's  land  is  a  matter  for  the 
commissioners  of  drainage  to  determine,  and 
their  determination  is  not  reviewable  by  the 
court.— Id. 

It  is  not  error,  upon  the  trial  of  a  re- 
monstrance to  the  establishment  of  a  drain,  to 
I>ermit  a  drainage  commissioner,  who  had  ex- 
amined the  proposed  work,  and  was  acquainted 
with  all  the  facts,  to  testify  as  to  whether  cer- 
tain lands  would  be  benefited,  and  how  many 
acres  would  be  benefited,  the  amount  of  benefit 
not  being  asked  nor  stated.— Id. 

[1]  (Sap.  1889) 
After  the  close  of  a  term  of  the  circuit 
court  at  which  an  order  has  been  made  estab- 
lishing a  drain,  but  before  the  commissioner  of 
drainage  to  whom  the  work  has  been  referred 
has  completed  the  ditch  and  made  his  final  re- 
port, and  while  the  court  still  retains  control 
over  the  drainage  proceedings,  under  Rev.  St. 
§  4279,  such  court  has  power,  on  the  mere  mo- 
tion of  parties  interested,  to  correct  a  mistake 
in  description  made  through  inadvertence  by 
the  commissioners,  in  a  report  with  regard  to 
the  establishment  of  the  drain. — Steele  v.  Han- 
na,  117  Ind.  .333,  20  N.  E.  237. 

[m]      (Sap.  1889) 

The  report  of  the  commissioners  appointed 
in  drainage  proceedings  as  to  the  propriety  of 
establishing  the  drain  is  not  competent  evidence 
to  prove  the  utility  of  the  drain,  etc.,  as  the 
report  only  embodies  the  opinion  of  the  com- 
missioners.—Bohr  V.  Neuenschwander,  120  Ind. 
440,  22  N.  E.  41G. 

[n]     (Sap.  1891) 

A  person  cannot  for  the  first  time  by  a  mo- 
tion for  new  trial  make  the  objection  that  the 
drainage  commissioners,  upon  whose  report  a 
public  ditch  was  established  and  his  land  as- 
sessed for  benefits,  had  no  authority  to  act, 
when  he  interposed  no  objections  to  their  re- 
l>orts  when  presented  to  the  court,  nor  in  any 
way  raised  the  question  before  the  decree  estab- 
lishing the  ditch.— Goodwine  v.  Leak,  127  Ind. 
."i()U  27  N.  E.  ICl. 


That  other  lands  than  his  were  improperly 
assessed  is  no  ground  for  granting  such  person 
a  new  trial.— Id. 

[o]      (Sap.  1&93) 

Plaintiff  purchased  land  which  had  been 
sold  for  taxes  the  year  before  and  redeemed,  but 
the  redemption  was  not  recorded,  and  held  it 
unimproved  without  trying  to  clear  his  title 
for  many  years.  In  the  meantime  a  large 
ditch  had  been  established  and  built  11  miles: 
notice  being  given  to  the  heirs  of  the  tax  title 
holder.  The  ditch  was  completed  from  the 
source  thereof  towards  the  outlet  when  the 
land  of  plaintiff  was  reached.  Held^  that  the 
court  could  not  know  that  the  failure  to  enter 
the  redemption  of  record  was  the  failure  of  the 
auditor,  whose  duty  it  was  to  give  the  notice, 
nor  could  the  court  presume  the  existence  of 
knowledge  on  his  part  or  by  the  board  of  com- 
missioners that  the  tax  deed  was  invalid  either 
because  executed  after  the  death  of  the  pur- 
chaser at  the  tax  sale,  or  because  of  a  prior 
redemption.— Kepler  v.  Wright,  3o  N.  E.  1017, 
13G  Ind.  77. 

[p]     (Sap.  1894) 

Where  a  landowner  remonstrates  against 
the  construction  of  a  ditch  on  the  ground  that 
his  land  is  assessed  for  too  much  to  aid  therein, 
he  has  the  burden  of  the  issue  thus  raised.— 
Rogers  v.  Venis.  137  Ind.  221,  30  N.  E.  &41. 

It  is  proper  to  allow  the  drainage  com- 
missioners to  correct  a  clerical  error  in  their 
report.— Id. 

[q]     (Sap.  1894) 

Where  a  drainage  commissioner's  report 
stated  that  a  contractor  had  completed  an  open 
ditch  "according  to  the  plans  and  specifica- 
tions adopted  and  approved  by  the  court,'*  a 
finding  by  the  court  *'that  such  open  ditch,  as 
constructed,  has  been  completed  by  the  contract- 
or," is  insutticient  to  authorize  a  conclusion  of 
law  that  the  commissioner  is  entitled  to  a  judg- 
ment approving  his  report,  since  such  finding 
does  not  show  that  the  work  has  been  done  ac- 
cording to  the  plans  and  specifications,  or  ac- 
cording to  the  order.— Racer  v.  Wingate,  138 
Ind.  114,  3G  N.  E.  538. 

[r]  (Sap.  1895) 
The  question  whether  a  proposed  ditch  is 
more  comprehensive,  or  whether  it  embraces 
and  affects  more  than  is  necessary  in  order  to 
accomplish  the  drainage  of  the  lands  of  those 
petitioning  in  the  cheai>est  and  best  manner, 
is  a  question  which  is  exclusively  for  the  view- 
ers.—Bonfoy  V.  Goar,  30  X.  E.  50,  140  Ind.  292. 

[8]  (Sap.  1895) 
Where  the  report  of  drainage  commis- 
sioners failed  to  report  the  grades,  courses,  and 
distances  as  required  by  the  drainage  act  (Rev. 
St.  1894.  §  5G23),  such  report  is  **not  according 
to  law,'*  within  sectiou  5625,  providing  that  in 
such  case  the  court  may  refer  the  matter  back 
to  the  commissioners  for  a  new  report. — West 
Creek  Tp.  v.  Miller,  41  N.  E.  452.  142  Ind.  210. 
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Where,  on  remonstrance  by  a  landowner 
to  the  report  of  drainage  commissioners,  the 
matter  is  referred  back  to  the  commissioners  for 
further  report  withont  objection  by  such  land- 
owner and  in  pursuance  to  the  remonstrance, 
he  cannot  assert  that  the  reference  was  ille- 
gal.—Id. 

[tj  (Sap.  1885) 
WTiere,  in  proceedings  to  establish  a  pub- 
lic drain,  the  verdict  specially  found  on  each  of 
the  four  questions  submitted  to  the  jury  as  pro- 
vided by  Rev.  St.  1894,  §  5671  (Rev.  St.  1881, 
I  4301),  with  reference  to  the  necessity  of  the 
ditch,  the  practicability  of  the  route,  the  assess- 
ments and  benefits,  and  the  amount  of  dam- 
ages allowed,  it  was  not  bad  for  informality, 
though  it  might  have  been  more  definite  and 
c-ertain  on  the  issues  of  damages  and  benefits. — 
Steele  v.  Empson,  41  N.  E.  822,  142  Ind.  307. 

[o]    (Sap.  1896) 

On  petition  for  a  public  drain  the  burden 
is  on  remonstrant  to  show  any  error  in  the  re- 
port of  the  viewers. — Wilson  v.  Talley,  144  Ind. 
74,  42  N.  E.  362,  1009. 

[T]     (Sap.  18%) 

Under  Act  March  7,  1801,  p.  455,  providing 
for  petition  for  a  ditch  to  the  county  commis- 
sioners, who  shall  appoint  viewers,  and  shall 
dismiss  it  if  the  viewers  report  against  the  im- 
provement, and  shall,  if  they  report  favorably, 
direct  them  to  return  a  schedule  of  benefits  and 
damages,  and,  after  notice  to  landowners  af- 
fected, if  the  apportionment  is  fair  and  just  ac- 
(•ording  to  benefits,  shall  approve  and  confirm 
it,  otherwise  shall  amend  it  so  as  to  make  it 
fair  and  just  according  to  benefits,  and  deter- 
mine the  said  apportionment  and  spread  it  on 
the  record;  and  providing  that  no  assessment 
shall  be  made  of  benefits  to  any  land  upon  any 
I>rinciple  other  than  that  of  such  benefits  de- 
rived,—even  if  the  board  is  authorized  to  find 
in  favor  of  the  improvement  on  the  preliminary 
report  of  the  viewers,  they  may,  after  the  sec- 
ond report,  if  the  evidence  shows  that  the  costs 
exceed  the  benefits,  dismiss  the  petition. — 
Thompson  v.  Board  of  Com'rs  of  Jasper  Coun- 
ty, 148  Ind.  136,  45  N.  E.  510. 

[nr]     (Sap.  1897) 

Under  Bums'  Rev.  St.  1804,  $  3508,  pro- 
viding that,  when  a  city  files  a  petition  for 
drainage,  the  same  shall  be  conclusive  of  every 
fact  required  to  be  alleged  except  as  to  the 
assessment  of  benefits  or  damages  and  shall  be 
prima  facie  conclusive  thereof,  the  only  ques- 
tion to  be  tried  in  the  circuit  court  was  the 
amount  of  damages  or  benefits  to  landowners 
outside  the  city  limits,  provided  that  the  issue 
was  properly  presented  by  remonstrance. — City 
of  Valparaiso  v.  Parker,  47  N.  E.  330,  148  Ind. 
379. 

[w]    (S«p.  1899) 

Where  a  petition  was  filed  for  the  con- 
struction of  a  drain  in  three  several  counties, 
and  dismissed  as  to  a  portion  in  one  county  be- 


cause beyond  the  jurisdiction,  a  joint  session 
by  the  commissioners  of  the  remaining  counties 
without  the  commissioners  from  the  county  as 
to  which  the  dismissal  was  had,  was  a  proper 
joint  session.— Bondurant  y.  Armey,  53  N.  E. 
160,  152  Ind.  244. 

[WW]    (Smp.  190O) 

An  assessment  for  benefits  of  a  drainage 
ditch  constructed  in  two  counties  will  not  be 
enjoined  on  the  ground  that  the  boards  of  com- 
missioners of  the  two  counties,  in  acting  on 
the  petition  for  the  drain,  sat  separately,  and 
not  conjointly;  since,  if  the  commissioners 
wrongly  construed  the  statute  providing  for 
such  meeting,  it  was  merely  an  erroneous  exer- 
cise of  power,  and  not  a  usurpation.— Sarber  v. 
Rankin,  56  N.  E.  225,  154  Ind.  236. 

[x]    (Sup.  1902) 

A  judgment  of  the  circuit  court  in  proceed- 
ings to  establish  a  ditch  under  the  drainage 
law  of  1885  and  the  amendment  of  1880 
(Bums'  Rev.  St.  1894,  §i  5622-5631,  5644- 
5646),  confirming  the  report  of  the  commission- 
ers as  modified  by  it,  and  establishing  the  work, 
is  final  and  conclusive,  where  it  had  jurisdic- 
tion of  the  subject-matter  and  of  the  parties. — 
Pleasant  Civil  Tp.  v.  Cook,  67  N.  E.  262,  160 
Ind.  533. 

[XX]     (Sup.  1906) 

An  instruction,  in  a  proceeding  to  estab- 
lish a  public  drain,  that  the  purpose  of  the  peti- 
tioners in  asking  for  the  construction  of  the 
ditch  was  immaterial,  and  that  the  jury  should 
only  determine  whether  the  proposed  ditch 
would  be  of  public  utility,  etc.,  was  erroneous, 
as  withdrawing  from  the  jury  the  consideration 
of  evidence  that  an  existing  ditch,  properly 
maintained,  would  subserve  the  purposes  to  be 
accomplished  by  the  new  one. — Beery  v.  Driver, 
76  N.  E.  067,  167  Ind.  127. 

[y]    (Stip.1907) 

On  a  petition  to  establish  a  drain,  it  is  not 
necessary  to  show  that  the  proposed  drain  will 
empty  into  another  drain,  and  the  exclusion  of 
evidence  that  it  will  have  a  natural  or  pre- 
scriptive watercourse  for  its  outlet  is  reversi- 
ble error.— Hart  v.  Scott,  168  Ind.  530,  81  N. 
E.  481. 

[yy]     (Sup.  1909) 

On  the  hearing  of  a  remonstrance  to  a  peti- 
tion under  the  drainage  act  (Acts  1007,  p.  508, 
c.  252),  to  condemn  a  milldam,  the  report  of 
the  commissioners  may  be  received  in  evidence, 
as  Acts  1007,  p.  508,  c.  252,  makes  such  re- 
ports prima  facie  evidence  of  facts  therein  set 
forth.— Zehner  v.  Milner,  172  Ind.  403,  87  N.  E. 
200,  24  L.  R.  A.  (X.  S.)  383. 

[z]     (Sap.  1910) 

A  motion  to  dismiss  drainage  proceedings, 
made  after  the  judgment  establishing  the  drain 
was  rendered  and  a  motion  for  a  new  trial  over- 
ruled, could  not  be  entertained.— Smith  v.  Bio- 
saida,  00  N.  E.  1000. 
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[zz]    (Sup.  1910) 

An  instruction  that,  to  entitle  remonstra- 
tora  in  drainage  proceedings  to  prevail,  they 
must  prove  the  material  facts  alleged  In  two 
causes  of  remonstrance,  or  one  of  them,  by  pre- 
ponderance of  the  evidence,  was  not  open  to  the 
objection  that  the  remonstrators  to  recover  must 
establish  the  facts  alleged  in  both  of  the  causes. 
—Stevens  v.  Templeton,  91  N.  E.  503. 

Fob  Cases  fbom  Otiieb  States, 

See  17  Cent.  Dig.  Drains,  §|  30-39,  43. 
See,  also,  14  Cyc.  pp.  1042,  1043. 

§  35.  —  Decisions  and  record. 

Correction  of  judgment,  see  Judgment,  {  323. 
Time  for  entry  of  judgment,  see  Judgment,  § 
272. 

[a]  (Sup.  1883) 

Act  1881.  §  8,  providing  that  the  act  shall 
be  liberally  construed  to  promote  the  drainage 
and  reclamation  of  wet  lands,  and  that  collec- 
tions of  assessments  shall  not  be  defeated  by 
reason  of  any  defect  in  the  proceedings  occur- 
ring prior  to  the  judgment  of  the  court  confirm- 
ing and  establishing  the  assessments  of  benefits 
and  injuries,  but  that  the  judgment  shall  be 
conclusive  that  all  prior  proceedings  were  regu- 
lar and  according  to  law,  is  ineffective  to  cure 
the  want  of  notice  sufficient  to  give  the  court 
jurisdiction.— Scott  v.  Brackett,  89  Ind.  413. 

[b]  (Sap.  1884) 

It  is  not  necessary  to  enter  a  special  order 
finding  any  fact  involved  in  the  general  order 
directing  the  construction  of  a  ditch  or  the 
levying  of  a  tax  for  a  railroad  or  other  public 
work,  but  the  general  order  of  the  board  of  com- 
missioners is  sufficient.— Cauldwell  v.  Curry, 
93  Ind.  3G3. 

[c,  d1    (Sap.  1884) 

In  proi'eedings  to  establish  a  drain  under 
Rev.  St.  1881,  §  4273  et  seq.,  the  order  direct- 
ing the  commissioners  to  construct  a  drain  is 
properly  a  part  of  the  final  judgment  approving 
the  commissioners'  report. — Iligbee  v.  Peed,  98 
Ind.  420. 

[e]      (Sup.  1885) 

In  proceedings  to  establish  a  drain  after  the 
filing  of  a  remonstrance  and  the  ruling  upon  it 
and  at  a  subsequent  term,  the  petitioner  moved 
for  a  nunc  pro  tunc  entry,  so  that  the  recital 
by  the  clerk  might  show  the  proof  of  the  post- 
ing of  the  notice  at  the  door  of  the  courthouse. 
The  motion  was  based  on  affidavits  and  an  en- 
try on  the  court's  docket  as  follows:  *Troof 
of  notice  filed,  cause  ordered  docketed."  Held, 
that  these  affidavits  and  entry  upon  the  courts 
docket  clearly  furnished  sufficient  ground  on 
which  to  base  an  order  for  a  nunc  pro  tunc  en- 
try.—Meranda  V.  Spurlin,  100  Ind.  380. 

'  [f]     (Sup.  1885) 

It  is  not  necessary  for  the  board  of  com- 
missioners to  enter  a  formal  finding  or  order 
that  notice  has  been  given.— Carr  v.  State,  103 
Ind.  548,  3  N.  E.  375. 


[g]      (Sup.  1886) 

Where  a  remonstrance  has  been  tiletl 
against  the  establishment  of  a  ditch  or  drain., 
and  the  court,  having  been  requested  to  make  a 
special  finding,  fails  to  find  that  "the  public 
health  will  be  improved,  or  that  one  or  more 
public  highways  of  the  county  or  street  or 
streets  of  a  town  or  city  will  be  benefited  by 
the  proposed  drainage,  or  that  the  proposed 
work  will  be  of  public  utility,'*  the  construc- 
tion of  the  ditch  should  not  be  ordered.— Bass 
V.  Elliott,  105  Ind.  517,  5  N.  E.  603. 

[h]      (Sup.  1886) 

Where  the  record  fails  to  show  any  notice- 
to  a  landowner  affected,  or  the  finding  of  any 
such  notice  by  the  board,  the  drainage  proceed- 
ings are  void  as  to  such  party. — Brosemer  v. 
Kelsey,  106  Ind.  504,  7  N.  E.  569. 

[i]  (Sap.  1886) 
The  statute  declaring  that  the  judgment 
of  the  court  shall  be  conclusive  that  all  prior 
proceedings  were  regular  and  according  to  law 
is  applicable  in  drainage  proceedings.— Upde- 
graff  V.  Palmer,  6  N.  E.  353,  107  Ind.  181. 

The  assumption  of  jurisdiction  and  exercise 
of  authority,  in  proceedings  to  assess  benefits 
and  damages  resulting  from  the  laying  of  a 
drain,  is  a  sufficient  decision  as  to  the  sufficient 
cy  of  the  notice,  without  any  formal  order. — Id. 

[Jl  (Sap.  1886) 
Though,  in  a  proceeding  to  establish  a 
ditch,  there  was  no  express  or  formal  judgment 
declaring  the  notice  sufficient,  the  judgment  in- 
volved that  question  and  settled  it  without  any 
formal  declaration  to  that  effect. — Carr  t. 
Boone,  9  N.  E.  110,  108  Ind.  241. 

[k]  (Sap.  1892) 
The  drainage  law  (Rev.  St.  1881,  §  4279> 
contemplates  that,  after  judgment  has  been  ren- 
dered by  the  court  establishing  a  ditch  and  or- 
dering its  construction,  the  case  shall  still  re* 
main  on  the  docket  of  the  court  while  the  ditch 
is  in  the  progress  of  construction,  and  the  ditch 
commissioner,  to  whose  supervision  the  work 
is  intrusted,  acts  throughout  under  the  direction 
of  the  court,  but  the  entire  proceeding  is  not 
in  fieri  during  all  the  time,  and  after  the  judg- 
ment establishing  the  ditch  and  ordering  its 
construction  is  rendered  adversary  proceedings 
are  thereby  terminated,  and  the  proceedings  re- 
main on  the  docket  only  for  the  purpose  of 
carrying  into  effect  the  judgment  actually  ren- 
dered, and  not  for  any  action  modifying  or 
changing  the  judgment.— Perkins  v.  Hayward, 
31  N.  E.  670,  132  Ind.  95. 

[11  (Sap.  1900) 
Under  Bums'  Ann.  St.  18^,  |  5655,  in 
relation  to  the  laying  out  of  drains  by  boards 
of  county  commissioners,  when  the  board  has 
once  obtained  jurisdiction,  it  is  invested  with 
power  to  decide  all  questions  or  matters  which 
may  properly  arise  in  the  course  of  proceedings 
leading  up  to  and  including  its  final  hearing, 
and  such  decision   or  order  whether  right  or 
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wrong  is  binding  on  all  persons  properly  made 
parties  until  vacation  on  an  appeal  to  the  cir- 
cuit court.— Baltimore  &  O.  S.  W.  R.  Co.  v. 
Board  of  Com*rs  of  Jackson  County,  58  N.  E. 
i«7,  50  X.  B.  85C,  156  Ind.  200. 

Where  it  appears  that  the  board  of  commis- 
sioners of  a  county  bad  jurisdiction  over  a 
railroad  company*s  predecessor  from  which  the 
railroad  company  in  question  subsequently  ac- 
quired all  of  its  title  to  its  right  of  way,  the 
railroad  company  in  question  must  be  deemed 
to  be  bound  by  a  former  final  order  of  the 
board  establishing  a  ditch  along  the  right  of 
way.— Id. 

[m]     (A  pp.  1904) 

The  fact  that  the  board  of  county  commis- 
sioners, after  the  filing  and  confirmation  of  the 
viewers*  report,  made  an  unauthorized  order  al- 
lowing credit  for  the  utilization  of  a  previously 
constructed  private  ditch,  did  not  affect  the  va- 
lidity of  the  final  order  as  a  whole.— Tolin  v. 
Jones,  71  N.  E.  678,  33  Ind.  App.  423. 

[D]     (Sup.  1905) 

Where  a  board  of  county  commissioners 
made  a  final  order  for  the  establishment  and 
construction  of  a  public  ditch,  its  jurisdiction 
was  at  an  end,  and  it  had  no  authority  at  a 
subsequent  term  to  vacate  the  judgment  and 
annul  the  proceedings.— Plew  v.  Jones,  74  N.  E. 
618,  165  Ind.  21. 

• 
[o]      (Sup.  1906) 

In  proceedings  to  establish  a  drainage  ditch, 
as  authorized  by  Bums'  Ann.  St.  1001,  §§  5655- 
5671,  the  power  to  construct  the  ditch  is  de- 
rived from  the  judgment  of  the  circuit  court 
directing  its  establishment  which  judgment  that 
court  may  either  execute  or  certify  to  the  board 
of  county  commissioners  for  execution.— Taylor 
V.  Strayer,  78  N.  E.  236,  167  Ind.  23,  110  Am. 
St.  Rep.  460, 

[p]     (S«p.  1908) 

Where  the  court  acquires  no  jurisdiction 
over  the  subject-matter  of  drainage  proceedings, 
the  proceedings  will  be  dismissed  at  the  cost  of 
petitioners.- Pavey  v.  Braddock,  170  Ind.  178, 
84  N.  E.  5. 

[q]  (Sup.  1908) 
Since  courts  possess  broad  power  respect- 
ing the  establishment  of  public  drains,  a  mere 
improper  use  of  that  power  will  not  render  a 
judgment  ipso  facto  void.— Karr  v.  Board  of 
Oom'rs  of  Putnam  County,  170  Ind.  571,  8o  N. 
B.  1. 

Fob  Cases  from  Otheb  States. 

See  17  Cent.  Dig.  Drains,  §f  40-42. 
See,  also,  14  Cyc.  pp.  1043,  1044. 

1136.  Appeal. 

Appeal  from  decisions  of  county  board  in  gen- 
eral, see  Counties,  f  58. 

Courts  invested  with  appellate  jurisdiction,  see 
CouBTs.  I  220  (1,  2). 


Decisions  reviewable,  see  Appeal  and  Ebbob, 
§§  77,  78,  83,  123. 

Right  to  trial  by  jury  on  appeal  from  commis- 
sioners* court,  see  Juby,  §  17. 

[a]  (Sup.  1873) 

The  question  whether  appraisers  appointed 
by  the  county  commissioners  to  view  a  proposed 
ditch,  and  assess  benefits  and  damages,  have  the 
qualifications  prescribed  by  statute,  may  arise 
on  trial  on  appeal,  but  cannot  be  raised  by 
demurrer.- Kellogg  v.  Price,  42  Ind.  360. 

[aa]     (Sup.  1877) 

Where  an  appeal  to  the  circuit  court  is 
taken  in  proceedings  to  establish  a  drain  under 
1  Rev.  St.  1876,  p.  428,  the  proceeding  stands 
for  trial  de  novo.— McKinsey  v.  Bowman,  58 
Ind.  88. 

Upon  appeal  to  the  circuit  court  from  an 
order  granting  a  petition  for  a  proposed  drain, 
the  report  of  appraisers  does  not  make  a  prima 
face  case  in  support  of  the  order,  nor  throw  the 
burden  of  proof  on  the  party  opposing  the  drain. 
—Id. 

[b]  (Sup.  1879) 

On  appeal  from  the  decision  of  a  board  of 
county  commissioners  in  proceedings  to  estab- 
lish a  ditch,  pleadings  are  not  contemplated, 
but  a  demurrer  may  be  treated  as  a  motion  to 
dismiss.— Spahr  v.  Schofield,  66  Ind.  168. 

[bb]    (Sup.  1880) 

An  appeal  may  be  taken  by  '*any  one  ag- 
grieved," under  1  Rev.  St  1876,  p.  357,  §  31, 
from  the  finding  and  order  of  the  county  board 
on  a  petition  for  the  appointment  of  appraisers 
in  drainage  proceedings,  under  Act  March  10, 
1873,  although  no  appeal  is  provided  for  by 
that  act.— Hume  v.  Little  Flat  Rock  Draining 
Ass'n,  72  Ind.  499. 

[c]  (Sup.  1880) 

Under  the  drainage  law  (1  Rev.  St.  1876, 
p.  430,  §  10),  providing  that  any  party  may  ap- 
peal from  orders  of  the  board  of  commissioners, 
an  appeal  will  lie  from  orders,  made  under  any 
of  its  sections.- Houk  v.  Barthold,  73  Ind.  21. 

[cc]    (Sup.  1881) 

On  appeal  to  the  circuit  court  from  the 
order  of  the  board  of  commissioners  establishing 
a  ditch,  the  case  stands  for  trial  de  novo,  and 
the  report  of  the  reviewers  has  there  no  force 
or  effect  whatever,  nor  can  such  report  be  read 
in  evidence  on  the  trial.— Corey  v.  Swagger,  74 
Ind.  211. 

On  a  trial  of  ditch  proceedings  in  the  cir- 
cuit court,  the  reviewers'  report  is  not  compe- 
tent evidence. — Id. 

[d]  In  proceedings  to  establish  a  drain  under 
Act  March  13,  1879,  the  decisions  of  the  com- 
missioners are  judicial,  not  discretionary ;  hence 
appeal  lies  to  the  circuit  court.— (Sup.  1881) 
Bryan  v.  Moore,  81  Ind.  9;  (1882)  Campbell  v. 
Parker,  83  Ind.  449. 
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[dd]    (Srvp.1881) 

On  appeal  to  the  circuit  court  in  drain  pro- 
ceedings, the  fact  that  the  petition  for  the  drain 
was  vague  and  uncertain  cannot  be  taken  ad- 
vantage of  by  motion  in  arrest  of  judgment. — 
Bryan  v.  Moore.  81  Ind.  9. 

On  appeal  to  the  circuit  court  in  drainage 
proceedings,  the  court  can  remand  the  case  to 
the  county  board  with  an  order  how  to  proceed. 
-Id. 

Objections  to  the  sufficiency  of  a  petition 
for  a  drain,  not  specified  in  a  motion  to  dismiss 
the  case  in  the  circuit  court  on  appeal,  cannot 
be  considered.— Id. 

[e]      (Sup.  1882) 

Under  1  Rev.  St  1876,  p.  357,  {  31,  an  or- 
der establishing  a  ditch  is  a  decision  from  which 
the  aggrieved  party  may  appeal,  and  the  nam- 
ing of  the  owner  in  the  assessment  makes  him 
a  party  to  the  proceeding,  so  that,  although  not 
named  in  the  petition,  he  may  appeal  from  the 
proceedings.— Powell  v.  Clelland,  82  Ind.  24. 

[ee]     (Sop.  1882) 

Where,  in  a  proceeding  to  construct  a  ditch, 
the  parties  interested  appeared  and  submitted  to 
a  hearing  in  the  commissioners'  court  without 
objection  to  the  form  or  sufficiency  of  the  no- 
tice, it  was  too  late  to  make  such  objection  in 
the  circuit  court.— ^oolman  v.  Fleming,  82  Ind. 
117;   Morrison  v.  Foust,  Id.  001. 

[eee]     (Sup.  1882) 

On  appeal  from  drainage  proceedings,  un- 
der Act  March  9,  1875,  the  petition  may  be 
amended  by  the  addition  of  an  allegation  that 
the  ditch  will  be  conducive  to  public  health  and 
of  public  utility. — Coolman  v.  Fleming,  82  Ind. 
117. 

[f]  (Sop.  18S2) 
In  proceedings  de  novo  on  appeal  to  the 
circuit  court  in  drainage  proceedings,  the  ver- 
dict of  the  jury  that  the  proposed  work  would 
be  conducive  to  the  public  health,  convenience, 
and  welfare,  and  would  be  of  public  utility,  is 
sufficient,  without  also  finding  that  the  work  is 
necessary.— Blizzard  v.  Riley,  83  Ind.  300. 

[ff]    (Sap.  1882) 

Act  March  13,  1879  (Acts  1879,  p.  238),  § 
12,  provides  that  any  person  aggrieved  by  pro- 
ceedings for  the  establishment  of  a  drain  may 
appeal  the  same  to  the  circuit  court  of  the 
county  on  giving  bond  within  the  time,  as  in 
case  of  appeal  from  justices  of  the  peace,  except 
that  the  bond  shall  be  filed  with  and  approved 
by  the  clerk  of  the  court;  that  the  appeal  shall 
be  tried  as  other  civil  actions  are  tried,  and  the 
burden  of  proof  shall  be  on  the  party  appealing, 
and  upon  such  appeal  the  court  trying  the  same, 
in  case  the  benefits  assessed  originally  be  more 
than  enough  to  pay  for  the  construction  of  the 
work,  including  necessary  expenses,  shall  take 
into  consideration  the  cost  of  the  construction 
of  the  proposed  work  and  all  necessary  costs 
and  expenses  thereof  in  determining  the  amount 
of  such  assessment,  and  the  amount  thus  ascer- 


tained shall  stand  and  be  enforced  as  the  prop- 
er assessment.  Held  that,  as  on  an  appeal  un- 
der the  statute  the  only  question  to  be  deter- 
mined is  the  amount  of  the  proper  assessment, 
the  verdict  of  the  jury  on  conflicting  evidence  is 
conclusive.— Campbell  v.  Parker,  83  Ind.  449. 

An  appeal  may  be  taken  to  the  circuit 
court  by  parties  aggrieved  by  the  action  of  ap- 
praisers in  proceedings  for  the  drainage  of  wet 
lands,  under  act  of  March  13,  1879,  but  such 
appeal  brings  up  only  the  action  of  the  ap- 
praisers, not  the  preliminary  proceedings  of 
the  county  board.— Id. 

[fff]    (Sup.  1882) 

In  drainage  proceedings  on  appeal  to  the 
circuit  court,  such  parts  of  the  proceedings  be- 
low as  can  be  considered  as  pleadings  to  show 
the  issues  are  admissible  in  evidence.— Bennett 
V.  Meehan,  83  Ind.  506,  43  Am.  Rep.  78. 

[g]     (Sop.  1883) 

If  a  defective  appeal  bond  in  a  drainage 
proceeding  is  objected  to  and  a  sufficient  bond 
filed,  the  appeal  is  not  affected  thereby,  and 
will  be  considered  valid.— Meehan  v.  Wiles,  9.H 
Ind.  52. 

All  proceedings  in  a  draining  case  taken 
peuding  appeal  to  the  circuit  court  from  an  or- 
der declaring  the  proposed  drain  of  public  util- 
ity are  void,  though  the  order  be  sustained. — Id. 

[gg]     (Sop.  1883)  • 

A  drainage  proceeding  is  not  in  any  sense 
a  civil  action,  and  the  proper  mode  of  reserv- 
ing questions  upon  the  evidence  for  decision  in 
the  supreme  court  is  by  saving  exceptions  to 
the  findings  of  the  circuit  court — ^Dukes  v. 
Working,  93  Ind.  501. 

A  proceeding  under  Act  April  8,  1881 
(Rev.  St.  1881,  §§  4273-4284),  for  the  establish- 
ment of  a  drain,  is  not  a  civH  action,  but  is  a 
special  proceeding,  and  no  motion  for  a  new 
trial  is  contemplated  or  necessary  to  reserve 
questions  upon  the  evidence,  but  the  only  prop- 
er mode  of  reserving  such  questions  is  by  saving 
exceptions  to  the  findings  of  the  court — Id. 

[h]  (Sup.  1884) 
The  mere  fact  that  an  order  by  commis- 
sioners  establishing  a  ditch  was  made  at  an 
unauthorized  time  will  not  prevent  the  circuit 
court  from  acquiring  jurisdiction  on  appeal. — 
Wright  V.  Wilson,  95  Ind.  408. 

[hh]    (Sup.  1885) 

In  proceedings  to  establish  a  drain,  the 
question  as  to  whether  or  not  the  method  of 
drainage  adopted  is  the  cheapest  and  most 
practicable  are  questions  for  the  judgment  of 
the  commis^ionera,  and,  in  the  absence  of 
fraud,  their  judgment  on  this  question  cannot 
be  reviewed.- Meranda  v.  Spurlin,  100  Ind^ 
380. 

On  appeal  in  proceedings  to  establish  a 
drain,  the  Supreme  Court  cannot  reverse  the 
judgment  establishing  the  drain  because  the 
evidence  establishes  the  fact  that  a  portion  of 


Thi«  Dieest  is  compiled  on  the  Key-Number  System.    For  explanation,  see  page  iil. 


§  36 


[4lDd.Dlg.-Pagel27] 


DRAINS,  I. 


§  36 


the  draiu  was  located  upoD  the  line  of  the  old 
drain,  and  that  such  fact  was  not  shown  by  the 
report  of  the  commissioners,  especially  where  it 
Is  not  shown  that  specific  objection  was  made 
on  this  ground  to  tlie  court  below.— Id. 

Where,  on  appeal  in  proceedings  to  estab- 
lish a  drain,  it  appears  that  leave  was  granted 
to  amend  the  report  of  the  commissioners,  and 
that  they  filed  an  amended  report,  but  only 
the  amended  report  is  in  the  record,  the  Su- 
preme Court  cannot  know  what  amendment 
was  made,  and  it  must  therefore  presume  in 
favor  of  the  correctness  of  the  action  of  the 
court  below  in  allowing  it.— Id. 

Where,  in  proceedings  to  establish  a  drain, 
the  remonstrant  appeared  to  a  motion  for  a 
nunc  pro  tunc  entry,  he  cannot  object  on  ap- 
peal because  a  notice  of  that  motion  was  not 
served  on  others  against  whom  benefits  were 
assessed. — Id. 

[bhb]    (8vp.  1885) 

On  appeal  by  Stephen  R.  Hosmer  and 
Charles  C.  Hildreth  from  proceedings  for  the 
establishment  of  a  ditch,  where  these  parties 
signed  a  remonstrance  as  "Hosmer  and  Hil- 
dreth," and  were  afterwards  assessed,  it  will 
be  presumed  that  appellants  were,  or  repre- 
sented, the  same  parties  as  those  assessed. — 
Manson  v.  Blake,  101  Ind.  78. 

[i]  (Svp.1885) 
When  appeal  is  taken  from  the  refusal  of 
the  board  of  commissioners  to  establish  a  ditch 
no  summons  is  required  to  be  issued,  uuder 
the  act  of  1881,  {§  17,  18,  making  special  pro- 
vision for  appeals.— Johnson  v.  Mullinix,  102 
Ind.  164,  1  N.  E.  553. 

[11]    (Sap.  1885) 

The  statute  provides,  in  express  terms, 
that  amendments  to  a  petition  for  a  ditch  may 
be  made  after  the  report  of  the  commissioners 
has  been  filed;  and,  if  the  record  does  not  show 
what  amendment  was  allowed,  the  supreme 
court  cannot  presume,  on  appeal,  that  it  was 
not  a  proper  one. — Williams  t.  Stevenson,  103 
Ind.  243,  2  N.  E.  728. 

Where  no  motion  to  dismiss  or  written  ob- 
jection appears  in  the  record,  an  assignment  of 
error,  **that  the  court  erred  in  overruling  appel- 
lant's motion  to  dismiss  appellee's  petition  for 
drainage,  and  the  report  of  the  commissioners 
of  drainage,"  presents  no  question  that  can  be 
considered  on  appeal. — Id. 

To  be  available,  on  appeal,  objections  to 
the  amendment  of  a  petition  for  a  ditch  must 
be  filed  at  the  time  the  amendments  are  made. 
-Id. 

[iU]    (Svp.  1886) 

An  appeal  in  drainage  proceedings  will  not 
be  dismissed  on  the  ground  that  all  persons 
against  whom  benefits  were  assessed  were  not 
notified  of  the  appeal;  this  not  being  neces- 
sary.—Morgan  Civil  Tp.  V.  Hunt,  4  N.  E.  209, 
l(H  Ind.  590. 


[J]  (Sop.  1886) 
Where  no  exceptions  are  taken  to  the  sub- 
mission of  the  cause  to  a  jury,  in  drainage  pro- 
ceedings under  Rev.  St.  1881,  i  4274,  it  cannot 
be  complained  of  on  appeal.— Drebert  v.  Trier,. 
106  Ind.  510,  7  N.  E.  223. 

[Jj]      (Sap.  1886) 

Rev.  St.  1881,  §  5778,  relating  to  appeals 
from  commissioners,  provides  that  the  court 
may  make  a  final  determination  of  a  proceeding 
thus  appealed,  cause  the  same  to  be  executed, 
or  send  the  same  down  to  the  board  with  an  or- 
der how  to  proceed,  and  may  require  the  board 
to  comply  with  the  final  determination  made 
by  the  court  in  the  premises.  Held,  that  a 
judgment  remanding  the  proceedings  to  the 
board  of  commissioners  in  the  county,  "who 
are  hereby  ordered  to  take  such  steps  as  by 
law  may  be  required  in  the  construction  of  the 
ditch  subsequently  to  the  time  that  proceed- 
ings before  the  board  in  this  proceeding  were 
arrested  by  appeal,"  is  not  a  final  determina- 
tion of  the  proceeding  within  the  statute,  nor 
"an  order  how  to  proceed."— Hardy  v.  McKin- 
ney,  8  N.  E.  232,  107  Ind.  364. 

On  appeal  to  the  circuit  court  in  proceed- 
ings to  establish  ditches,  the  court  or  jury  try« 
ing  the  same  succeeds  to  all  the  duties  which 
devolve  on  the  viewers  and  reviewers  of  the 
board  of  commissioners  as  to  matters  which 
stand  for  trial  de  novo,  and  the  finding  of  a 
verdict  in  detail  on  all  the  matters  in  issue  be> 
tween  the  parties  is  contemplated,  including 
the  assessment  of  benefits  and  the  allowance 
of  damages  in  cases  in  which  damages  ought  to 
be  allowed.— Id. 

On  appeal  in  a  proceeding  for  the  estab- 
lishment of  a  ditch,  the  remonstrants  should 
appear  on  the  circuit  court  docket  as  the  de- 
fendants and  the  petitioners  as  plaintiffs.— Id. 

Under  Rev.  St.  1881,  §  5777,  an  appeal  from 
the  drainage  commissioners  to  the  circuit  court 
in  a  proceeding  to  establish  a  drain  is  triable 
de  novo,  and  not  as  a  case  on  review;  and  the 
finding  or  verdict  must  be  specific  as  to  all 
matters  in  issue. — Id. 

UJJ]    (Sop.  1887) 

An  appeal  to  the  circuit  court  from  the 
board  of  commissioners  in  proceedings  for  the 
establishment  of  a  drain,  under  the  statute, 
suspends  all  proceedings  before  the  board. — 
Ford  V.  Ford,  110  Ind.  89,  10  N.  E.  648. 

[k]     (Svp.  1888) 

Where  there  is  an  entry  in  drainage  pro- 
ceedings before  the  county  commissioners,  re- 
citing that  all  of  the  notices  required  by  1  Rev. 
St.  1876,  p.  428,  §  2,  had  been  given,  it  will  be 
assumed  that  the  statute  was  fully  complied 
with,  in  the  absence  of  a  showing  to  the  con- 
trary.— Montgomery  v.  Wasem,  15  N.  E.  .795,. 
19  N.  E.  184,  116  Ind.  343. 

[kk]     (Sop.  1889) 

To  review  the  action  of  the  lower  court 
in  the  dismissal  of  a  drainage  proceeding  upon 
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the  refusal  of  the  petitioner  to  give  further 
notice  of  the  filing  of  the  petition,  it  was  nec- 
essary to  preserve  the  question  by  bill  of  ex- 
ception.-Sites  v.  Miller,  22  N.  E.  82,  120  Ind. 
19. 

[kkk]     (Sup.  1889) 

On  a  petition  for  the  construction  of  a 
ditch  to  drain  the  lands  of  the  petitioners  and 
others,  where  the  jury  find  that  the  proposed 
ditch  is  practicable,  and  will  be  a  public  bene- 
fit, such  finding  is  conclusive,  and  cannot  be 
reviewed  on  appeal.— Zigler  v.  Menges,  121  Ind. 
90,  22  N.  E.  782,  16  Am,  St.  Rep.  357. 

[1]      (Sop.  1890) 

By  section  2  of  the  act  of  1883  (Elliott's 
Supp.  §  117G),  providing  that  the  petition  for 
a  ditch  shall  he  dockete<l  as  an  action  pending, 
it  was  intended  by  the  legislature  that  after 
the  docketing  of  the  petition  it  be  subject  to  all 
the  rules  of  procedure  which  govern  in  the 
trial  of  ordinary  actions,  except  as  specially 
•otherwise  provided;  hence  the  necessity  of  a 
motion  for  new  trial  to  preserve  questions  for 
appeal  in  drainage  proceedings  is  the  same  as 
in  ordinary  actions. — Baltimore  &  O.  &  C.  R. 
Co.  v.  Ketring,  122  Ind.  5,  23  N.  E.  527. 

[II]  (Sup.  1890) 

In  proceedings  for  the  establishment  of  a 
drain,  under  Rev.  St.  1881,  §|  4273-4317, 
petitioned  for  by  defendants,  plaintiffs*  remon- 
strance was  erroneously  rejected,  on  the  ground 
that  they  were  not  within  the  class  entitled  to 
remonstrate,  and,  pending  their  appeal,  there 
l)eing  no  supersedeas,  the  drain  was  regularly 
established  and  completed.  Held  that,  the  judg- 
ment in  favor  of  the  drain  being  regular  and 
unassailed,  defendants  could  not  be  held  liable 
for  damages  for  tlie  overflowing  of  plaintiffs* 
land,  though  it  was  finally  decided,  on  their 
remonstrance,  that  the  proceeding  should  be 
dismissed.— Thompson  t.  Reasoner,  122  Ind. 
454,  24  N.  E.  223,  7  L.  R.  A.  495. 

[III]  (Sap.  ISdO) 

Under  Rev.  St.  1881,  i  4295,  which  pro- 
vides that  any  interested  person  may  file  with 
the  county  commissioners  a  remonstrance 
against  a  proposed  ditch,  and  section  4301, 
which  allows  an  appeal  to  the  circuit  court 
from  final  onlers  of  the  commissioners  regard- 
ing ditches,  the  circuit  court  may  refuse  to  al- 
low remonstrances  to  be  filed  in  that  court  on 
the  appeal.— Metty  v.  Marsh,  124  Ind.  18,  23 
N.  E.  702. 

It  is  within  the  discretion  of  the  circuit 
court  to  allow  the  petition  to  be  amended  on 
appeal. — Id. 

Where,  on  appeal,  there  is  no  issue  pre- 
sented for  trial,  it  is  proper  for  the  court,  after 
the  question  of  the  jurisdiction  of  the  com- 
missioners has  been  determined,  to  render  judg- 
ment, on  motion,  affirming  the  decision  of  the 
commissioners  upon  the  petition  and  i*eport. 
—Id. 


[m]     (Sop.  1890) 

Pending  proceedings  before  county  com- 
missioners to  establish  a  ditch,  an  application 
to  remove  the  cause  to  the  United  States  cir- 
cuit court  was  made,  and  was  ordered  to  be 
stricken  from  the  files ;  and  an  appeal  from  the 
order  to  the  circuit  court  of  the  state  was  dis- 
missed. Held,  that  although,  under  the  stat- 
utes regulating  such  proceedings,  an  appeal 
from  the  final  order  of  the  commissioners  and 
a  dismissal  of  the  cause  in  the  circuit  court 
would  end  the  jurisdiction  of  the  commission- 
ers as  to  the  party  appealing,  as  the  appeal 
taken  was  unauthorized,  it  did  not  affect  the 
jurisdiction  of  the  commissioners,  at  least  as 
to  parties  other  than  the  appellant. — Donalson 
V.  Lawson,  126  Ind.  169,  25  N.  E.  903. 

[mm]    (Sop.  1891) 

In  proceedings  for  the  construction  of  a 
public  ditch,  where  viewers  were  appointed, 
and  reported  first  adversely  to  the  petitioner, 
and  subsequently,  by  order  of  the  commission- 
ers' court,  met  and  reported  in  his  favor,  an 
objection  not  raised  before  the  board  of  com- 
missioners will  not  be  heard  on  appeal  in  the 
circuit  court.— Budd  v.  Reidelbach,  128  Ind. 
145,  27  N.  E.  349. 

[mmm]    (Sop.  1892) 

The  question  of  the  practicability  of  a 
route  to  be  selected  for  a  public  ditch  is  in  the 
discretion  of  the  inferior  tribunal  or  its  officers, 
and  cannot  be  reviewed  on  api>eal. — Sample  v. 
Carroll,  32  N.  E.  220,  132  Ind.  496. 

[n]    (Sop.  1892) 

The  question  as  to  what  is  the  most  avail- 
able route  for  the  location  of  a  ditch  is  one  for 
the  judgment  of  the  drainage  commissioners, 
and  their  action  in  making  such  location  is  not 
subject  to  review  on  appeal,  in  the  absence  of 
fraud.— Chandler  v.  Real,  132  Ind.  596,  32  N. 
E.  597. 

[on]    (Sop.  1893)  . 

On  appeal  by  landowners  from  an  order 
of  the  court  on  their  exceptions  to  the  report 
of  the  commissioners  in  drainage  proceedings, 
the  supreme  court  will  not  review  the  subse- 
quent independent  action  of  the  court  in  estab- 
lishing a  branch  ditch,  though  that  may  have 
been  suggested  by  the  exceptions  to  the  report. 
—Bowman  v.  Ely,  135  Ind.  494,  35  N.  B.  123. 

[nnn]    (Sop.  1893) 

The  burden  of  proof  is  on  the  remonstrants 
appealing  from  an  order  of  the  board  of  com- 
missioners establishing  a  ditch  to  show  errors, 
if  any,  in  the  reports  made  to  the  commission- 
ers, and  an  objection  to  the  reports  as  made 
to  the  commissioners  is  insufficient. — Denton  v. 
Thompson,  35  N.  E.  264,  136  Ind.  446. 

A  ditch  starting  in  White  county  was  es- 
tablished in  White  and  Jasper  counties  by  the 
joint  boards  of  commissioners,  and  remon- 
strants in  both  counties  appealed  to  the  circuit 
court,  but  the  remonstrants  in  Jasper  county 
subsequently  separated  themselves  from  the 
others,  and  appealed  to  the  Jasper  circuit  court. 
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ffeld,  that  the  refnsal  of  the  Jasper  circuit 
court  to  dismiss  the  appeal  or  to  permit  the 
Jaspw  county  remonstrants  to  file  a  supple- 
mental transcript  showing  their  ai^>eal  to  the 
White  circuit  court  was  harmless  error  where, 
on  change  of  venue  from  White  to  Jasper  coun- 
ty, it  consolidated  the  appeals,  and  again 
brought  all   the  remonstrants  together.— Id. 

On  appeal  from  an  order  of  boards  of 
commissioners  establishing  a  ditch  the  order  is 
presumably  correct  where  the  findings  in  the 
reports  of  the  viewers  and  reviewers  show  a 
substantial  compliance  with  the  statutory  re- 
quirements, and  are  not  controverted  by  any 
eridence  adduced  by  the  remonstrants  before 
either  the  boards  or  the  court.— Id. 

Where  an  appeal  from  the  decision  of 
drainage  commissioners  was  filed  in  time,  but 
the  auditor  did  not  file  his  transcript  of  pro- 
ceedings as  required  by  Rev.  St.  1881,  §  4301, 
the  appeal  will  not  be  dismissed  for  such  fail- 
ure.—Id. 

Rev.  St.  1881,  §  4308,  relates  to  the  cou- 
rt ruction  of  public  ditches  extending  into  two 
or  more  counties  under  the  authority  of  the 
boards  of  county  commissioners,  and  provides 
that  the  petition  shall  be  filed  with  the  auditor 
of  the  county  containing  the  head  or  source  of 
the  ditch,  and  that  the  board  of  commissioners 
of  such  county  shall  appoint  the  time  and  place 
of  the  viewers*  meeting.  Held  that,  though  the 
statute  does  not  expressly  state  the  court  to 
which  appeal  lies,  it  must  be  to  the  court  of 
the  county  whose  board  of  commissioners  is 
firen  original  jurisdiction. — Id. 

[0]     (§ap.  1S95) 

Under  Rev.  St.  1804,  §  78G5  (Rev.  St. 
1881,  I  5778),  providing  that  in  appeals  from 
their  decision  in  proceedings  before  a  board  of 
commissioners  the  circuit  court  "may  make 
final  determination  *  *  *  and  cause  the  same 
to  be  executed,  or  may  send  the  same  down 
to  such  board  with  an  order  how  to  proceed," 
that  court  may,  after  final  judgment  on  the 
issue  between  the  parties,  remand  the  cause 
for  further  proceedings.— Bonfoy  v.  Goar,  140 
Ind.  292,  39  N.  E.  56. 

The  determination  of  the  circuit  court,  on 
tppeal  from  the  board  of  commissioners  with 
reference  to  the  construction  of  a  public  ditch, 
as  to  whether  the  facts  set  forth  by  the  ob- 
jectors in  their  plea  are  sufficient  to  abate  the 
action,  is  final. — Id. 

[00]    (Sop.  1895) 

Rev.  St.  18^4,  $  5671  (Rev.  St.  1881,  § 
4301),  provides  for  appeals  from  orders  of  the 
board  of  conuniasioners  determining  that  a  drain 
win  be  conducive  to  the  public  welfare,  that  the 
route  thereof  is  practicable,  that  assessments 
made  for  the  construction  are  in  proportion  to 
the  benefits  to  be  derived,  and  allowing  images. 
Bdd  that  where  a  verdict  specially  found  that  a 
ditch  would  be  for  the  benefit  of  the  public,  that 


the  route  was  prqcticable,  that  the  assessments 
were  in  proportion  to  the  benefits  derived,  and 
found  generally  with  the  commissioners  for  the 
construction  of  the  ditch  as  specified  in  the  report 
of  viewers,  a  venire  de  novo  was  properly  re- 
fused.—Steele  v.  Empson,  142  Ind.  397,  41  N. 
E.  822. 

Objections  to  a  report  of  a  board  of  view- 
ers for  a  public  drain  not  affecting  the  jurisdic- 
tion of  the  conmiissioners  cannot  be  urged  for 
the  first  time  in  the  circuit  court.— Id. 

Where,  in  proceedings  to  establish  a  pub- 
lic drain,  before  any  evidence  had  been  intro- 
duced on  an  issue  raised  by  a  remonstrance,  a 
motion  was  made  that  the  court  indicate  what 
items  of  the  remonstrance  evidence  would  be 
submitted  to  the  jury  upon,  and,  over  appel- 
lant's objection,  the  court  indicated  that  he 
would  permit  evidence  to  be  introduced  to  sup- 
port certain  specified  items  but  the  other  items 
were  not  stricken  out  and  remained  a  part  of 
the  remonstrance  the  same  as  before,  the  state- 
ment of  the  court  did  not  constitute  a  ruling 
to  which  an  available  exception  could  be  taken, 
but  it  was  incumbent  on  appellant  to  have  of- 
fered evidence  ou  the  excluded  items  and  ex- 
cepted to  the  court's  adverse  ruling  thereon. 
—Id. 

[000]     (Sup.  1S96) 

On  petition  for  a  public  drain  an  appeal 
was  taken  to  the  circuit  court,  where  a  motion 
to  dismiss  the  petition  was  made  and  overruled. 
The  appellant  prevailed  on  such  appeal,  and  the 
cause  was  returned  to  the  county  board.  The 
second  decision  of  the  board  was  for  petitioner 
also,  from  which  an  appeal  was  again  taken  to 
the  circuit  court,  where  judgment  for  petitioner 
was  rendered.  Held,  on  appeal  from  such  judg- 
ment, that  the  ruling  on  the  first  appeal  to  the 
circuit  court,  refusing  to  dismiss  the  petition, 
could  not  be  reviewed.— Wilson  v.  Talley,  144 
Ind.  74,  42  N.  E.  362,  1009. 

Rev.  St.  1894,  §  5671  (Rev.  St.  1881,  $ 
4301),  provides  for  an  appeal  from  the  decision 
of  the  board  of  commissioners  on  a  petition  for 
a  public  drain  on  the  matters  (1)  whether  the 
ditch  will  be  conducive  to  the  public  health,  con- 
venience, or  welfaie;  (2)  whether  the  route  is 
practicable;  (3)  ^whether  the  assessments  made 
for  the  ditch  are  in  proportion  to  the  benefits; 
(4)  on  the  amount  of  damages  allowed  to  any 
person.  Held,  that  a  verdict  on  appeal  to  the 
circuit  court  that  "we,  the  jury,  find  for  peti- 
tioners, and  that  the  proposed  ditch  •  •  • 
will  be  of  practicable  utility,  will  be  conducive 
to  public  health,  and  the  assessments  made 
♦  ♦  ♦  are  in  proportion  to  the  benefits  de- 
rived; ♦  ♦  ♦  that  the  defendant  should  be 
allowed  no  damages,"— is  responsive  to  the  is- 
sues allowed  by  the  statute.— Id. 

On  petition  for  a  public  drain  on  appeal 
to  the  circuit  court  from  a  decision  of  the  board 
of  commissioners  in  favor  of  petitioners,  where 
the  case  is  tried  de  novo,  the  petitioners  are  en- 
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titled  to  the  opening  and  closing  of  the  case, 
though  they  bring  from  the  commissioners*  court 
a  prima  facie  case  in  their  favor.— Id. 

On  appeal  from  a  judgment  of  the  circuit 
court  on  the  trial  de  novo  of  a  petition  for  a 
public  ditch,  erroneous  rulings  of  the  board  of 
commissioners  on  the  hearing  before  them  can- 
not be  considered.— Id. 

On  appeal  from  a  decision  establishing  a 
public  drain,  it  is  not  an  abuse  of  discretion 
to  refuse  to  strike  out  the  testimony  of  one  of 
the  viewers,  who  was  also  county  assessor, 
as  to  the  value  of  the  land.— Id. 

[p]      (Sop.  1S96) 

Under  Act  March  7,  1891,  p.  455,  §  6 
(Rev.  St.  1894,  §  5095),  providing  that  any  per- 
son aggrieved  by  the  decision  of  the  board  of 
county  commissioners  on  petition  for  a  drain 
may  appeal  from  their  order,  and  on  such  ap- 
peal have  determined  "any  of  tlie  following 
matters,**  only  the  matters  therein  specified  can 
be  tried  on  the  appeal.— Thompson  v.  Board  of 
Com*r8  of  Jasper  County,  45  N.  E.  519,  148 
Ind.  130. 

The  overruling  by  the  circuit  court  of  mo- 
tion to  dismiss  appeal  from  order  of  county 
commissioners  on  petition  for  a  drain  does  not 
prevent  its  thereafter  sustaining  the  motion  be- 
fore final  determination  of  the  proceedings. — Id. 

[pp]     (Sop.  1898) 

Acts  1877,  p.  43,  §  10,  fixing  jurisdiction 
of  the  superior  court  of  Allen  county,  provides 
that  it  shall  have  jurisdiction  concurrent  with 
the  circuit  court  in  all  cases  of  appeals  from 
the  county  commissioners  in  civil  cases;  and 
Rev.  St.  1881,  §  4301  (Rev.  St.  1804,  §  5071), 
provides  for  an  appeal  from  the  l)oard  of  «'ora- 
missioners  establishing  a  drainage  ditch  to  the 
circuit  court,  but  does  not  give  exclusive  ju- 
risdiction to  the  circuit  court  of  such  appeals. 
Hcld^  that  an  appeal,  whether  allowed  to  one 
court  exclusively,  or  to  either  of  two  courts,  is 
the  same  remedy,  and  the  rule  that  when  a 
new  right  is  created  by  statute,  and  a  remedy 
provided,  such  remedy  is  exclusive  of  all  oth- 
ers, does  not  prevent  said  superior  court  from 
entertaining  appeals  from  the  commissioners  in 
drainage  proceedings.— Ilockenfryer  v.  Thomp- 
son, 48  N.  E.  1029,  49  N.  E.  1059,  150  Ind.  170. 

The  words  "civil  cases"  and  "civil  causes," 
as  used  in  Acts  1877,  p.  43,  §  10,  defining  the 
jurisdiction  of  the  superior  court  of  Allen 
county,  are  used  in  contradistinction  to  "crim- 
inal cases,"  and  include  drainage  proceedings 
had  before  the  county  commissioners.— Id. 

[ppp]     (Sop.  1900) 

Where,  on  appeal  from  a  judgment  on  a 
petition  for  drainage,  the  petitioners,  who  ap- 
peared from  the  record  to  have  been  parties  to 
the  judgment,  and  adverse  to  appellants,  were 
not  named  as  appellees  in  the  a.ssignment  of 
errors,  the  appeal  will  be  dismissed.— Ex  parte 
Sullivan,  5(J  N.  E.  911,  154  Ind.  440. 


[q]  (Sop.  1900) 
Where  a  ditch  is  ordered  to  be  established 
by  the  board  of  commissioners,  under  Rev.  St. 
1S81.  §§  4285,  4294  (Homer's  Rev.  St  1897,  H 
4285,  4294;  Bums*  Rev.  St.  1894,  §§  5G55, 
5064),  authorizing  the  board  of  commissioners 
to  establish  a  ditch,  where  the  same  is  condu- 
cive to  the  public  health,  convenience,  and  wel- 
fare, though  a  remonstrance  denying  that  it  is 
conducive  to  public  health,  convenience,  au<l 
welfare  is  filed,  and  an  appeal  is  taken  to  the 
circuit  court,  it  is  error  to  charge  that  the  bur- 
den of  proof  is  on  the  remonstrator  to  estab- 
lish the  allegations  in  the  remonstrance. — ^Trit- 
tipo  v.  Beaver,  58  N.  E.  1034,  155  Ind.  052. 

Under  Rev.  St.  1881,  §  4301  (Horner's 
Rev.  St.  1897,  §  4301;  Bums'  Rev.  St.  18(U,  S 
.5071),  authorizing  an  appeal  from  any  final  or- 
der of  the  board  of  commissioners,  relative  to 
the  establishment  of  a  ditch,  which  determines 
whether  such  ditch  will  be  conducive  to  public 
health,  convenience,  and  welfare,  etc.,  the  cir- 
cuit court,  on  an  api)eal  from  a  decision  estab- 
lishing a  ditch,  may  consider  the  defense  that 
the  cost  of  construction  of  the  proposed  ditch 
will  exceed  its  benefits.— Id. 

[qq]     (Sop.  1901) 

Under  Burns'  Rev.  St.  1894,  §§  5090-5717 
(Horner's  Rev.  St.  1897,  §§  4317c-4317dd),  re- 
lating to  drainage,  and  providing  for  the  ap- 
pointment of  an  engineer,  who  shall  see  that 
the  work  is  fully  completed  as  ordered  by  the 
board,  and  give  bond  for  the  faithful  discharge 
of  his  duties,  an  abutting  owner  cannot  appeal 
from  the  refusal  of  the  board  of  county  com- 
missioners to  appoint  a  commissioner  to  com- 
plete a  ditch,  where  it  orders  the  engineer  to  re- 
port on  the  construction  of  the  work. — Studn- 
baker  v.  Board  of  Com'rs  of  Wells  County,  00 
N.  E.  453,  150  Ind.  588. 

[qqq]    (Sop.  1901) 

AVhere,  on  proceedings  to  establish  a  drain, 
a  motion  was  filed  to  strike  out  the  viewers' 
report,  but  no  cost  bond  was  filed  with  the  mo- 
tion, an  appeal  to  the  circuit  court  was  properly 
dismissed,  inasmuch  as  the  motion  presented  no 
question.— Makeever  v.  Martindale,  60  N.  E. 
341,  150  Ind.  055. 

[r]  (Sop.  1901) 
W^here  a  remonstrance  and  bond  filed  to 
the  report  of  viewers  appointed  by  the  county 
commissioners  in  proceedings  to  establish  a 
drain  raise  the  question  of  the  validity  of  the 
utility  of  the  ditch,  and  of  damages  and  bene- 
fits to  the  remonstrant,  and  re- viewers,  are 
then  appointed,  as  authorized  by  Burns'  Rev. 
St.  18J>4,  §  5005,  whose  report  confirms  the 
report  of  the  original  viewers,  the  failure  of 
the  remonstrant  to  object  to  their  report  does 
not  prevent  an  appeal  to  the  circuit  court  from 
the  action  of  the  commissioners  in  establish- 
ing a  drain  in  accordance  with  the  report. — In- 
wowl  V.  Smith,  00  N.  E.  703,  156  Ind.  687. 
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[rr]     (Svp.  1902) 

Where  all  the  petitioners  for  a  drain  were 
parties  to  a  judgment  from  which  an  appeal 
was  taken,  but  in  the  assignment  of  errors  one 
of  the  petitioners  was  not  made  a  party,  the  ap- 
peal will  be  dismissed. — North  v.  Davisson,  62 
N.  E.  447,  157  Ind.  610. 

[rrrl     (Swp.  1902) 

Tlie  record  showed  that  a  notice  "setting 
forth  the  route  of  the  drain  as  described  in  the 
petition,  the  fact  of  the  filing  and  pendency  of 
such  petition,  and  when  the  same  shall  be  dock- 
eted," addressed  to  all  persons  who  appeared 
by  the  petition  to  be  the  owners  of  laud  affect- 
ed, was  served  personally  on  some  and  posted 
as  against  all  at  the  proper  places.  Held,  that 
the  court  would  presume,  in  favor  of  jurisdic- 
tion, that  all  parties  not  personally  served  were 
nonresidents  of  the  county.— Pittsburgh,  C,  C. 
&  St.  L.  R.  Co.  V.  Machler,  63  N.  E.  210, 
158  Ind.  159. 

[s]  (Sop.  1902) 
Bums*  Rev.  St.  1901,  §  5671  (Horner's 
Rev.  St.  1901,  §  4307),  requires  that,  if  an  ap- 
peal is  taken  in  drainage  proceedings,  a  com- 
plete transcript  of  the  proceedings,  and  of  the 
appeal  bond,  together  with  all  the  papers  filed 
in  the  auditor's  office  pertaining  to  the  propos- 
ed work,  shall  be  filed  with  the  clerk  of  the 
circuit  court.  On  an  appeal  taken  September 
3,  1900,  from  a  final  order  of  the  board  of  com- 
missioners establishing  a  drain,  the  auditor's 
transcript  did  not  show  that  any  petition  for 
drainage  or  remonstrance  against  the  same  was 
ever  filed,  or  that  any  viewers  were  appointed 
or  made  any  report,  and  it  did  not  appear  that 
the  original  papers  were  filed  with  the  auditor's 
transcript.  It  appeared  that  remonstrants  had 
also  appealed  in  December,  1899,  from  a  prior 
order  of  the  board,  and  that  on  that  appeal  the 
canse  had  been  remanded  to  the  board  with  cer- 
tain directions,  and  the  transcript  on  the  sub- 
sequent appeal  only  contained  the  proceedings 
after  the  remand.  Held,  that  the  appeal  was 
properly  dismissed.— Toy  v.  Craig,  63  N.  E. 
790,  158  Ind.  444. 

[ss]  (Sup.  1902) 
Where,  on  the  final  accounting  of  a  drain 
construction  commissioner,  he  presented  an  item 
for  a  sum  paid  the  county  surveyor  for  services 
in  superintending  additional  work,  and  the 
court  found  against  the  allowance,  it  would  be 
presumed  on  appeal  that  the  surveyor's  serv- 
ices were  uncalled  for.— Carter  v.  Buller,  64  N. 
E.  667,  159  Ind.  52. 

rsss]     (Sup.  1902) 

Under  Bums'  Rev.  St.  1901,  §  5655,  pro- 
viding that  the  board  of  county  commissioners 
shall  have  power  to  construct  a  drainage  ditch 
when  it  will  be  of  public  benefit,  and  section 
5(J68,  providing  that,  if  the  reviewers  find  the 
proposed  work  is  not  of  public  benefit,  the 
eost«  shall  be  taxed  against  the  petitioners,  the 
commissioners,  on  such  a  finding  by  the  re  vie  w- 
ersi  have  jurisdiction  only  to  dismiss  the  pro- 


ceeding, and  the  circuit  court,  having  no  great- 
er jurisdiction,  cannot  entertain  an  appeal 
therefrom.— Oathout  v.  Seabrooke,  65  N.  E.  521, 
159  Ind.  529. 

[t]  (Sop.  1903) 
Where  the  amounts  of  the  respective  bonds 
of  those  who  had  made  application  for  leave  to 
appeal  from  drain  proceedings  had  not  been  fix- 
ed, the  board  of  commissioners  still  retained  ju- 
risdiction, and  had  power  to  dismiss  the  pro- 
ceedings.—Spriggs  V.  State  ex  rel.  Board  of 
Com'rs  of  Jasper  County,  66  N.  E  693,  67  N. 
E.  992,  161  Ind.  225. 

[tt]  (Sup.  1903) 
Where,  after  exceptions  had  been  filed  to 
the  report  of  an  engineer  appointed  to  examine 
the  construction  of  a  public  ditch,  the  board  of 
county  commissioners,  after  examining  and  con- 
sidering the  report  and  the  exceptions,  filed  an 
order  oven-uliug  the  exceptions  and  accepting 
and  approving  the  report,  such  order  was  not  a 
final  order  or  judgment  from  which  the  except- 
ant was  entitled  to  appeal. — Studebaker  v. 
Board  of  Com'rs  of  Wells  County,  69  N.  E. 
256,  161  Ind.  583. 

[ttt]    (Sop.  1903) 

Under  Bums'  Rev.  St.  1894,  §  5623,  pro- 
viding that  the  petition  for  drainage  is  suffi- 
cient to  give  the  court  jurisdiction  over  all  the 
lands  described  and  to  fix  the  lien,  if  they  are 
described  as  belonging  to  the  person  who  ap- 
pears to  be  the  owner  according  to  the  last  tax 
duplicate  or  record  of  transfer,  it  cannot  be 
presumed  that  no  land  belonging  to  a  petitioner 
and  api)ellant  was  assessed  with  benefits  merely 
because  his  name  was  not  given  in  the  report 
of  the  drainage  commissioners  as  the  owner  of 
land  benefited  by  the  ditch. — Keiser  v.  Mills, 
69  N.  E.  142,  162  Ind.  366. 

Though  Sup.  Ct.  rule  6  (55  N.  E.  iv),  re- 
quiring the  assignment  of  errors  to  contain  the 
full  names  of  the  parties,  does  not  apply  in  pro- 
ceedings under  the  drainage  law,  the  giving  in 
the  assignment  of  the  full  name  is  not  ground 
for  dismissing  the  appeal. — Id. 

[u]     (Snp.  1903) 

Burns'  Rev.  St.  1901,  §  5678,  relating  to 
the  construction  of  drainage  ditches  through 
more  than  one  county,  provides  that  the  county 
commissioners  of  each  county  shall  act  in  the 
establishment  of  a  joint  ditch,  and  that  each 
board  shall  render  separate  judgments  conform- 
ing to  the  one  rendered  by  the  county  having 
original  jurisdiction.  Held  that,  where  a  ditch 
was  to  be  constructed  in  several  counties,  the 
proceeding  in  the  county  or  counties  other  than 
the  one  where  the  proceeding  was  commenced 
was  of  an  administrative  nature,  and  hence  the 
failure  of  the  commissioners  of  such  counties  to 
enter  a  final  order  for  the  establishment  of  the 
ditch  was  not  fatal  to  the  jurisdiction  of  the 
circuit  court  of  the  county  of  the  origin  of  the 
ditch  to  entertain  an  appeal  from  an  order 
overruling  objections  thereto.— Strayer  v.  Tay- 
lor, 69  N.  E.  145,  163  Ind.  230. 
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On  appeal  by  remonstrauts  in  proceedings 
for  the  establishment  of  a  drainage  ditch  no  ob- 
jections except  those  which  go  to  the  jurisdic- 
tion of  the  county  commissioners  over  the  sub- 
ject-matter can  be  considered,  unless  they  were 
raised  in  the  commissioners*  court.— Id. 

[uu]    (Svp.  1905) 

Where  property  owners  are  fraudulently  in- 
duced by  petitioners,  in  proceedings  before  the 
board  of  commissioners  to  construct  drains,  to 
default,  they  are  not  restricted  on  appeal  from 
the  board  to  the  litigation  of  questions  present- 
ed before  the  board.— Kemp  v,  Adams,  73  N.  E. 
590,  164  Ind.  258. 

[uuu]     (Sop.  1905) 

Though  Bums'  Ann.  St.  1901,  f  361  (Rev. 
St.  1881,  §  358),  requires  each  pleading  in  a 
coifrt  to  be  signed  by  the  party  or  his  attorney, 
a  judgment  establishing  a  drain  will  not  be  re- 
versed  on  appeal  on  the  ground  that  the  petition 
for  the  drain  at  the  time  it  was  filed  and  acted 
on  by  the  commissioners  did  not  contain  the  sig- 
nature of  a  freeholder  where  such  defects  could 
have  been  cured  by  amendment.— Plew  v.  Jones, 
165  Ind.  21,  74  N.  B.  618. 

Where  appellant's  special  bill  of  exceptions 
on  appeal  in  a  drainage  proceeding  does  not  set 
forth  the  petition  as  it  stood  when  presented  to 
the  county  commissioners,  it  will  be  presumed 
that  it  was  properly  signed  at  the  time  it  was 
filed  with  the  commissioners,  and  a  motion  to 
dismiss  the  cause  on  the  ground  that  it  was  not 
signed  by  freeholders  at  tbe  time  the  commission- 
ers made  the  order  establishing  the  drain  will 
not  be  considered  on  appeal.— Id. 

A  verified  motion  to  dismiss  drainage  pro- 
ceedings after  its  certification  to  the  circuit  court 
on  the  ground  that  the  petition  for  the  drain 
had  not  been  signed  by  any  one  at  the  time  the 
commissioners  made  the  order  establishing  the 
drain  is  properly  overruled,  where  there  was 
nothing  to  advise  the  circuit  court  as  to  when 
the  petition  had  been  changed;  it  having  been 
properly  signed  at  the  date  of  certification  to  the 
circuit  court.— Id. 

[V]     (Sup.  1905) 

Where,  on  appeal  from  the  board  of  com- 
missioners in  drainage  proceedings,  the  court 
refused  to  confirm  the  report  and  referred  the 
case  back  to  the  commissioners  to  proceed  ac- 
cording to  law,  pending  which  the  statute  con- 
ferring jurisdiction  was  repealed  without  a  sav- 
ing clause,  the  order  of  the  commissioners  in 
dismissing  the  proceedings  constituted  "proceed- 
ing according  to  law"  in  accordance  with  the 
court's  direction.  Rehearing,  88  N.  E.  509,  de- 
nied.—Zintsmaster  V.  Aikin,  90  N.  E.  82. 

[w]    (8«p.  1906) 

While  ordinarily  the  circuit  court  on  appeal 
in  drainage  proceedings  can  consider  only  those 
issues  which  are  tried  before  the  board,  it  was 
proper  to  permit  and  consider  a  plea  to  the  juris- 
diction filed  on  such  appeal,  based  on  a  statute 
i-epealing  a  right  to  the  drain.— Taylor  v.  Stray- 


er,  167  Ind.  23,  78  X.  E.  236,  119  Am.  St.  Rep. 
469. 

On  appeal  in  drainage  proceedings  only  such 
issues  may  ordinarily  be  tried  as  were  tendered 
before  the  board.— Id. 

[vw]    (Sop.  1907) 

An  appeal  from  drainage  commissioners 
should  be  dismissed,  where  no  appeal  bond  has 
been  filed.— Smith  v.  Gustin,  169  Ind.  42,  80  N. 
E.  959.  81  N.  B.  722. 

The  right  of  appeal  from  commissioners  in 
a  drainage  proceeding  is  statutory,  and  the  stat- 
ute must  be  substantially  pursued  in  order  to 
perfect  an  appeal. — Id. 

Where  an  appeal  in  ditch  proceedings  is 
taken  in  term  time,  as  authorized  by  Burns* 
Ann.  St.  1901,  §§  647a,  647b,  the  appellants 
were  not  required  to  make  all  parties  against 
whom  the  judgment  was  rendered  co-appellants. 
-Id. 

An  appeal  in  ditch-opening  proceedings  is 
not  affected  by  the  filing  of  an  appeal  bond  pur- 
suant to  an  order  of  court  granting  such  ap- 
peal, but  the  transcript  must  be  filed  in  the 
Appellate  Ck)urt,  together  with  an  assignment  of 
errors  within  the  time  prescribed  by  law. — Id. 

Persons  who  were  not  remonstrators,  who 
appealed  to  the  circuit  court  in  ditch-opening" 
proceedings,  and  were  not  parties  to  the  final 
judgment  from  which  a  further  appeal  was  tak- 
en, were  not  necessarily  parties  to  such  appeal. 
—Id. 

Bums*  Ann.  St.  1901,  {  5671,  authorizes  an 
appeal  in  ditch  proceedings  from  an  order  of 
county  commissioners  by  the  filing  of  an  appeal 
bond  with  two  sureties,  to  be  approved  by  the 
auditor  and  clerk  of  the  circuit  court,  etc.,  but 
section  1307  provides  that  such  appeals  shall  not 
be  dismissed  for  any  defect  in  the  substance  or 
form  of  the  bond  filed  with  the  auditor  or  his 
failure  to  approve  the  same,  if  the  appellant, 
when  required  by  the  circuit  court,  shall  file  a 
sufficient  bond  to  be  accepted  by  such  court,  etc 
Heldt  that  the  failure  of  the  appellant  to  pro- 
cure the  appeal  bonds  to  be  approved  by  the  au- 
ditor was  not  ground  for  dismissal  of  the  appeal. 
-Id. 

Bums*  Ann.  St.  1901,  {  5671,  authorizes 
appeals  from  final  orders  of  boards  of  commis- 
sioners in  ditch  proceedings,  and  provides  that 
the  appellant  shall  file  with  the  auditor  an 
appeal  bond  to  be  approved  by  him  and  the 
clerk  of  the  circuit  court  within  30  days  after 
the  order  appealed  from,  and  that  the  auditor 
within  20  days  after  the  appeal  bond  is  filed 
shall  make  a  complete  transcript  of  the  pro- 
ceedings, and  certify  the  same  to  the  clerk  of 
the  circuit  court.  ZTeW,  that  under  such  section 
no  prayer  for  an  appeal  entered  on  the  order 
book  of  the  board  of  commissioners  is  required. 
-Id. 

Where  the  auditor's  transcript  on  such  ap- 
peal was  certified  to  contain  all  the  proceedings, 
but  did  not  show  that  any  bond  whatever  had 
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been  filed,  the  defect  was  jurisdictional  and 
{round  for  dismissal.— Id. 

Where  an  appeal  is  taken  to  the  circuit 
coart  in  proceedings  to  establish  a  public  drain, 
that  court  may  hear  oral  evidence,  and  deter- 
mine as  a  question  of  fact  whether  an  appeal 
bond  has  been  filed  with  the  auditor. — Id. 

A  transcript  on  appeal  from  drainage  com- 
missioners imports  verity,  and,  if  it  omits  any- 
thing essential,  the  omission  should  be  supplied 
by  the  interested  party.— Id. 

[w]    (Sop.  1907) 

Where  petitioners  appealed  in  a  drainage 
proceeding,  a  notice  of  appeal  signed  by  the  liv- 
ing petitioners  and  the  heirs  at  law  of  those  dead 
was  sufficient.— Kline  v.  Hagey,  169  Ind.  275, 
81  X.  E.  200. 

[WW]    (Sup.  1908) 

AcU  March  6,  1905  (Acts  1905,  p.  456,  c. 
157),  provide  that  the  order  confirming  assess- 
ments and  declaring  the  proposed  drainage  estab- 
lished shall  be  final  unless  an  appeal  therefrom 
is  taken  and  an  appeal  bond  filed  within  80 
days.  A  final  judgment  establishing  a  drain  and 
confirming  the  assessments  was  made  March 
15th,  and  an  appeal  therefrom  granted  upon  fil- 
ing a  bond  within  30  days,  and  the  bond  was 
filed  April  3d,  and  the  record  filed  in  this  court 
Jane  15th.  Held,  that  the  appeal  was  taken 
within  the  time  required  by  the  statute,  as  only 
term  time  appeals  are  contemplated  by  the  act, 
the  time  of  filing  appeal  bonds  being  limited  to 
30  days.— Stevens  v.  Templeton,  170  Ind.  248, 
84  N.  E.  148. 

On  a  term  time  appeal,  the  rule  requiring 
persons  affected  by  the  proceedings  and  judg- 
ment to  be  named  in  the  assignments  of  error 
or  made  parties  on  appeal  does  not  apply,  and 
even  on  vacation  appeals  in  ditch  proceedings 
it  is  only  required  that  all  parties  to  the  judg- 
ment appealed  from  be  made  parties  to  the  ap- 
peal-Id. 

[www]   (Svp.  1908) 

Where  petition  under  Drainage  Act  March 
16.  1905  (Acte  1905,  p.  456  et  seq.,  c.  157),  is 
dismissed,  on  the  ground  that  two- thirds  of  the 
Undowners  affected,  as  shown  by  the  prelimina- 
ry report,  have  seasonably  and  properly  remon- 
strated, all  persons  remonstrating  must  be  made 
parties  to  i>etitioner's  appeal  by  being  named  in 
his  assignment  of  errors,  in  order  that  the  case 
may  be  reviewed  on  its  merits ;  so  that  one  of 
them  having  been  omitted  therefrom  appeal  will 
be  di8mis9ed.— Lauster  v,  Meyers,  170  Ind.  548, 
M  X.  E.  1087. 

[x]  (Sap.  1908) 
Under  the  express  provisions  of  Bums' 
Ann.  St.  1908,  i  1354,  the  want  of  approval  of 
tn  appeal  bond  filed  within  the  prescribed  time 
with  the  county  auditor  on  appeal  from  the 
board  of  county  commissioners  is  not  ground  for 
a  dismissal,  if  appellant,  when  required  by  the 
court  to  which  appeal  is  taken,  file  in  that  court 
a  sufficient  bond  with  an  acceptable  surety.— 


Miller  v.  Wabash  R.  Co.,  171  Ind.  109,  85  N. 
E.  967. 

Bums*  Ann.  St.  1908,  $  6151,  relating  to 
proceedings  for  the  establishment  of  drains,  pro- 
vides that  the  court  to  which  an  appeal  is  tak- 
en from  the  county  board  of  commissioners  shall 
have  power  to  determine  the  matter  as  if  it  orig- 
inated in  that  court.  Section  6027  provides  that 
the  court  on  appeal  may  make  a  final  determina- 
tion of  the  proceeding,  and  cause  it  to  be  ex- 
ecuted, or  may  send  it  to  the  board  with  an  or- 
der how  to  proceed,  and  may  require  the  board 
to  comply  with  the  final  determination.  Held 
that,  when  the  appeal  is  taken  from  the  board 
to  the  circuit  court,  it  must  proceed  de  novo 
and  determine  the  case  upon  its  merits  and  not 
upon  a  mere  question  of  practice,  the  only  dis- 
cretion lodged  in  the  court  being  either  to  ex- 
ecute its  final  judgment  or  to  remand  the  cause 
with  directions  for  its  execution ;  and  a  re- 
mand to  the  board  at  an  intermediate  stage,  with 
directions  to  permit  the  filing  of  a  remonstrance 
which  the  board  had  stricken,  was  error. — Id. 

[zx]    (Svp.  1908) 

Drainage  Act  1905  (Acts  1905.  p.  461,  c. 
157)  S  3,  authorizes  an  appeal  to  the  Supreme 
Court  on  a  decision  on  exceptions  to  the  pre- 
liminary report,  by  praying  for  an  appeal  at 
the  time  of  the  decision,  and  by  filing  an  appeal 
bond  within  30  days.  Section  9  (page  471)  pro- 
vides that,  when  a  proposed  drain  will  affect 
property  wholly  within  one  county,  it  may  be 
constructed  by  the  county  commissioners  instead 
of  the  court,  and  allows  an  appeal  from  the  ac- 
tion of  the  board  on  the  preliminary  report  to 
the  court,  to  be  taken  as  prescribed  in  section  3. 
Held,  that  appellants,  having  permitted  their  ex- 
ceptions to  the  preliminary  report  to  be  over- 
ruled and  the  matter  to  be  referred  back  to  the 
drainage  commissioners  for  final  report  and  the 
final  report  to  be  filed  before  attempting  to  ap- 
peal, waived  their  right  to  appeal. — Renicker  v. 
Davis,  171  Ind.  134,  85  N.  B.  964. 

[XXX]    (Sop.  1908) 

A  judgment  establishing  a  drain  and  ap- 
proving the  assessments  therefor,  under  the  cir- 
cuit court  drainage  law  of  1881  (Acts  1881,  p. 
399,  c.  43,  §  4 ;  Rev.  St.  1881,  {  4276)  and  the 
circuit  court  drainage  law  of  1885  (Acts  1885, 
p.  134,  c.  40,  §  4;  Bums*  Ann.  St  1901,  § 
5625),  being  final*  an  appeal  therefrom  was  au- 
thorized, in  term  time  or  vacation,  by  Rev.  St. 
1881,  1$  638,  640  (Bums'  Ann.  St.  1901,  $$  650, 
652;  Bums'  Ann.  St.  1908,  i$  679,  681).— Lake 
Shore  Sand  Co.  v.  Lake  Shore  &  M.  S.  R.  Co., 
171  Ind.  457,  86  N.  E.  754. 

[y]  (Sup.  1909) 
Where,  in  proceedings  to  establish  a  drain 
under  Acts  1885,  p.  131,  c.  40,  §  3,  as  amended 
by  Laws  1901,  p.  163,  c.  100,  §  2,  a  remon- 
strance purporting  to  be  a  two-thirds  remon- 
strance, and  authorized  by  section  3  of  the  act 
as  amended,  was  stricken  out,  the  court  on  ap- 
peal, in  the  abnence  of  anything  showing  the 
grounds  for  striking  it  out,  must  assume  that 
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it  was  stricken  out  because  of  deficiency  in  form 
or  execution  or  number  of  signers. — ^Kaufman  v, 
Alexander,  88  N.  E.  502. 

[yy]    (Sup.  1909) 

Under  the  rule  that  the  jurisdiction  of  the 
circuit  court  to  dispose  of  a  case,  appealed  there- 
to, by  determining  the  same  on  its  merits,  de- 
pends on  whether  the  tribunal  from  which  the 
appeal  was  taken  had  jurisdiction  thereof,  the 
circuit  court,  on  appeal  from  a  judgment  of  a 
board  of  commissioners  dismissing  a  proceeding 
to  establish  a  drain  on  the  ground  that  under 
Acts  1907,  p.  508,  c.  252,  the  board  is  without 
jurisdiction  to  establish  drains  extending  into 
two  or  more  counties,  cannot  proceed  to  con- 
struct the  drain,  though  the  act  of  1907  gives 
the  circuit  court  jurisdiction  over  proceedings 
to  construct  drains  extending  into  two  or  more 
counties.— Zintsmaster  v.  Aikin,  SS  N.  E.  509. 

[yyyl     (Sup.  1909) 

Denial  of  a  motion  of  signers  of  a  two- 
thirds  remonstrance  in  proceedings  for  a  drain, 
though  error,  was  harmless,  the  only  question 
involved  being  liability  for  costs,  which  could 
be  presented  by  a  motion  to  tax  costs.— Thorn 
v.  Silver,  8^  N.  E.  943. 

[z]      (App.  1909) 

Laws  1005.  p.  450,  c.  157.  relating  to  drains, 
provides  (section  10,  p.  470)  that  upon  failure  of 
the  county  surveyor  to  make  repairs,  after  10 
days'  notice,  any  interested  person  may  file  his 
petition  for  such  repairs  with  the  clerk  of  court 
in  which  the  proceedings  were  had  for  the  con- 
stniction  of  the  drain,  and  such  court  or  judge 
shall  have  the  right  to  determine  such  matter 
finally.  Held  that  the  controversy  presented  by 
the  petition,  and  the  showing  of  the  county  sur- 
veyor, must  end  as  determined  by  the  court  or 
the  judge  having  jurisdiction  of  the  proceedings, 
and  thei-e  is  no  appeal.— Bear  v.  Reese,  89  N.  E. 


[zz]     (Sup.  1910) 

On  appeal  in  a  proceeding  under  Drainage 
Law  1907,  §  4  (Acts  1907,  c.  252;  Bums'  Ann. 
St.  1908,  §  G143).  where  one  of  the  persons  in 
whose  favor  the  judgment  appealed  from  was 
rendered  was  not  made  an  api)ellee  in  the  as- 
signment of  errors,  the  court  has  no  jurisdiction 
to  render  a  judgment  on  the  merits  in  the  case, 
since  the  court  has  no  jurisdiction  over  parties 
adverse  to  appellants  not  named  in  the  assign- 
ment of  errors,  and  cannot  disturb  a  judgment 
without  disturbing  it  as  to  all  in  whose  favor  it 
was  rendered.— Prough  v.  Prough,  91  N.  E.  .337. 

T'nder  Acts  1907,  c.  252,  §  4  (Bums'  Ann. 
St.  1908,  §  G143),  providing  that  an  appeal  from 
an  order  in  drainage  proceedings  must  be  taken 
and  bond  filed  within  30  days,  and  a  transcript 
and  bill  of  exceptions  filed  within  (50  days  after 
the  filing  of  the  appeal  bond,  the  time  for  ap- 
pealing and  filing  the  bond  does  not  begin  to  run 
until  the  overruling  of  the  motion  for  new  trial. 
-Id. 


Under  Acts  1907,  c.  252,  i  4  (Bums'  Ann. 
St.  1908,  §  0143),  providing  that  an  appeal  from 
an  order  in  drainage  proceedings  must  be  taken 
and  bond  filed  within  30  days,  and  a  transcript 
and  bill  of  exceptions  filed  within  CO  days  after 
the  filing  of  the  appeal  bond,  an  application  to 
amend  the  assignment  of  errors  by  making  a 
party  in  the  court  below  an  appellee  cannot  be 
granted  where  not  made  until  after  the  expira- 
tion of  the  time  limited  for  perfecting  the  ap- 
peal.—Id. 

[zzz]    (Sap.  1910) 

Where,  in  drainage  proceedings,  the  record 
did  not  disclose  any  exception  to  a  charge  that 
remonstrators  had  announced  that  no  evidence 
would  be  offered  on  a  specified  cause  of  remon- 
strance, and  no  evidence  was  shown  by  the  rec- 
ord in  support  of  such  remonstrance,  the  remon- 
strators could  not  complain  of  the  instruction. 
—Stevens  v.  Templeton,  91  N.  E.  5(53. 

Fob  Cases  from  Otheu  States, 

See  17  Cent.  Dig.  Drains,  §§  44-50. 
See,  also,  14  Cyc.  pp.  1044-1048. 

§  38.  —  Costs  and  expenses  of  proceed- 
inRs. 

Vested    right    to    costs,    see    Constitutional 
Law,  §  112. 

[a]     (Sup.  1870) 

Upon  appeal  to  the  court  of  common  pleas 
from  the  proceedings  of  appraisers  appointed  un- 
der Sess.  Acts  1807.  |  180,  which  provides  that 
"any  person  aggrieved  by  the  proceedings  of  the 
appraisers  may  appeal  to  the  court  of  common 
pleas  of  the  county,  upon  giving  bond,  and  with- 
in the  time,  as  in  cases  of  appeal  from  justice 
of  the  peace,  except  that  said  bond  shall  be  filed 
with  the  clerk  of  said  court."  if  the  appellee  re- 
covers judgment,  he  is  entitled  to  recover  the 
costs  in  such  court,  though  on  such  appeal  the 
appellant  has  been  reduced  the  amount  allowed 
against  him  by  the  appraisers  five  dollars  or 
more.— Dea ringer  v.  Uidgeway,  34  Ind.  54. 

[bl    (Sup.  1884) 

AMiere  there  is  nothing  in  the  record  show- 
ing that  the  judgment  on  appeal  was  not  the 
game  as  that  rendered  by  the  board  of  commis- 
sioners, it  cannot  be  determined  that  any  error 
was  committed  by  the  court  in  taxing  a  claim- 
ant for  services  rendered  as  a  surveyor  in  pro- 
ceedings to  establish  a  ditch  with  the  costs. — 
Moon  V.  Board  of  Com'rs  of  Howard  County,  97 
Ind.  17(5. 

[c]  (Sup.  1884) 

Under  the  drainage  law  of  1881  (Rev.  St. 
§S  4273-4317),  the  attorney's  fees  in  the  proceed- 
ings for  a  drain  cannot  be  made  part  of  the  cost 
of  constmction,  and  charged  either  against  the 
landowners  affected  or  the  county.— Iligbee  v. 
Peed,  98  Ind.  420;  Kersey  v.  Turner,  99  Ind. 
257. 

[d]  (Sup.  1888) 

An  assessment  in  drainage  proceedings  be- 
ing set  aside  on  appeal   for  disqualification  of 
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the  surveyor  making  the  assessment,  judgment 
against  the  surveyor  for  costs  is  proper.— Mark- 
ley  V.  Rudy,  115  Ind.  533,  18  N.  E.  50. 

[e]      (8vp.  1889) 

Where  the  remonstrant  appeals  from  the  de- 
cision of  the  board  of  commissioners,  he  is  not 
entitled  to  have  the  costs  of  the  appeal  taxed 
against  the  petitioner,  who  succeeded  on  many  of 
the  issue*  raised.— Zigler  v.  Menges,  121  Ind.  99, 
22  X.  E.  782.  16  Am.  St.  Rep.  ai7. 

In  a  petition  for  the  construction  of  a  ditch, 
when  one  of  the  owners  of  land  to  be  assessed 
remonstrates  against  the  construction  of  the  pro- 
posed ditch,  he  is  not  entitled  to  have  his  costs 
included  in  the  cost  of  such  construction. — Id. 

[f]  (Sap.  1892) 
A  finding  and  judgment  against  remon- 
strants establishing  a  ditch  necessarily  involves 
a  judgment  for  costs;  Rev.  St  1881,  §  4276. 
providing  that,  "when  the  finding  of  the  court  is 
against  the  remonstrance  for  any  cause,  ♦  ♦  ♦ 
he  shall  pay  the  cost  occasioned  by  the  remon- 
iitrance."— Perkins  v.  Hayward,  132  Ind.  95,  31 
X.  E.  670. 

[gl  (Sop.  1894) 
Where  a  land  owner  remonstrates  against 
the  construction  of  a  ditch  on  several  grounds, 
on  part  of  which,  only,  he  is  successful,  the 
taxation  of  costs  against  him  will  not  be  dis- 
turbed, where  it  does  not  affirmatively  appear 
that  he  "was  taxed  with  any  costs,  except  such 
as  were  made  on  grounds  of  remonstrance  on 
which  be  failed.— Rogers  v.  Venis,  137  Ind.  221, 
3G  X.  E.  841. 

[h]  (Sup.  1895) 
Where  one  appealing  from  the  report  of 
a  board  of  viewers  under  Rev.  St.  1894,  §  5671 
(Rev.  St.  1881,  §  4301).  which  provides  four 
grounds  of  appeal,  succeeds  only  on  one  ground, 
she  is  entitled  to  judgment  only  for  one-quarter 
of  her  costs.— Steele  v.  Empson,  142  Ind.  397, 
41  X.  E.  822. 

in  (Sop.  1899) 
Remonstrants  to  a  proposed  drain,  who  tes- 
tify in  their  own  behalf,  must  do  so  without  be- 
ing subpcenaed,  and  unnecessary  costs  incurred 
fey  them  in  having  subpcenas  served  upon  them- 
selves are  properly  charged  to  them.— Saunt- 
man  v.  Maxwell,  54  N.  E.  397,  154  Ind.  114. 

U]  (App.  1899) 
Act  March  7,  1891  (Horner's  Rev.  St. 
1897,  i  4317c  et  seq.;  Burns'  Rev.  St.  1894,  § 
5090  et  seq.),  requires  petitioners  for  a  drain  to 
give  a  bond  for  costs,  and  that  a  dismissal  of 
the  petition  shall  be  had,  at  the  cost  of  petition- 
ers, including  the  costs  of  the  viewers  and  engi- 
neers. If  it  be  granted,  the  viewers  are  re- 
quired to  make  a  second  report,  on  which  there 
is  a  final  hearing,  at  which  exceptions  must  be 
beard,  and,  if  sustained,  the  cost  of  the  hear- 
ing shall  be  paid  out  of  the  county  treasur>% 
and.  if  overruled,  taxed  against  the  parties 
excepting.     All   fees   under  the  act  are  to  be 


paid  out  of  the  county  treasury,  and  the  gen- 
eral county  fund  shall  be  reimbursed  out  of 
the  money  realized  from  the  sale  of  bonds  or 
collection  of  assessments.  A  petition  for  a 
drain  having  been  granted,  viewers  and  an  en- 
gineer were  appointed,  and,  before  a  hearing 
on  their  final  report,  the  proceedings  were  en- 
joined. Hcld^  that  the  county  was  liable  for 
the  fees  of  the  engineer,  with  the  right  to  reim- 
burse itself  from  the  proceeds  of  the  sale  of 
bonds  or  the  collection  of  assessments,  or,  in 
lieu  thereof,  out  of  the  bond  of  the  petitioners. — 
Watts  V.  Board  of  Com'rs  of  Gibson  County, 
52  N.  E.  825,  22  Ind.  App.  309. 

An  engineer  may  recover  for  services  per- 
formed in  proceedings  to  open  a  drain  before 
such  proceedings  are  terminated. — Id. 

[k]     (Svp.  1901) 

Where  three  or  four  remonstrants  in  pro- 
ceedings for  the  establishment  of  a  drain  suc- 
ceed in  reducing  their  assessments  more  than 
10  per  cent.,  but  the  assessment  of  the  fourth 
is  not  reduced,  a  joint  motion  to  tax  all  the 
costs  of  the  trial  against  the  petitioners  will 
be  refused.— Bolt  v.  Ward,  59  N.  E.  lOr^S,  15(> 
Ind.  3S2. 

[1]      (Sop.  1902) 

On  the  presentation  of  the  final  account 
of  a  drain  construction  commissioner,  he  claim- 
ed compensation  for  144  days*  services.  It  ap- 
peared that,  within  G  months  after  the  ditch 
was  assigned  to  him  for  construction,  it  wns 
represented  to  the  court  by  a  landowner  that 
he  was  about  to  accept  it,  whereby,  if  the 
work  had  been  commenced  at  the  expiration  of 
the  time  required  for  notice,  he  had  not  been 
engaged  on  it  144  secular  days.  Held  not  error 
to  allow  a  moiety  of  the  claim,  instead  of  the 
whole,  as  presented. — Carter  v.  Buller,  G4  N. 
E.  607,  159  Ind.  52. 

A  petition  was  filed,  reciting  that  the  con 
struction  commissioner  of  a  drain  was  about  to 
accept  a  ditch  as  complete,  while  in  fact  it  was 
not.  The  commissioner  filed  an  answer  setting 
up  that  the  drain  was  complete,  and  special  en- 
gineers were  appointed  by  the  court  to  deter- 
mine the  question,  and  reported  it  incomplete, 
and  a  completion  was  then  ordered.  On  his 
final  accounting  he  presented  claims  for  amounts 
paid  the  engineers,  which  were  disallowed. 
Heldf  that  a  contention  that  the  amounts  paid 
the  engineers  should  have  been  allowed  be- 
cause they  were  appointed  by  the  court,  and 
their  claims  approved  before  payment,  was  of 
no  merit;  their  prior  approval  by  the  court 
being  immaterial,  as  the  expenditures  were  nec- 
essary to  enable  the  court  to  determine  the 
controversy  precipitated  by  the  commissioner. 
—Id. 

A  petition  was  filed,  reciting  that  the  con- 
struction commissioner  of  a  drain  was  about  to 
accept  a  ditch  as  complete,  while  in  fact  it  was 
not.  The  commissioner  filed  an  answer  set- 
ting up  that  the  drain  was  complete,  and,  on 
his  final  accounting,  presented  a  claim  for  clerk's 
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costs  on  the  trial  of  the  issue,  which  was  dis- 
allowed. Held,  that  a  coDtention  that  the  claim 
should  be  allowed  because  no  costs  were  ad- 
judged against  the  commissioner  was  of  no 
merit;  the  costs  being  simply  taxed  by  the 
clerk  without  a  judgment  against  any  one,  and 
being  paid  by  the  commissioner  without  any 
action  authorizing  him  to  do  so. — Id. 

A  petition  was  filed,  reciting  that  the  con* 
struction  commissioner  of  a  drain  was  about  to 
accept  it  as  completed,  when  it  was  not,  and 
the  commissioner  answered,  claiming  that  the 
drain  was  complete.  On  his  final  account  he 
claimed  items  for  sums  paid  the  engineer  for  su- 
perintending additional  work  done  after  the 
trial  of  the  issue  raised  by  his  answer,  for 
clerk's  costs  on  the  trial,  and  for  sums  paid  the 
engineer  appointed  by  the  court.  Held,  that 
his  payments  without  first  obtaining  the  ap- 
proval of  the  court,  as  required  by  Bums'  Rev. 
St.  1901,  §  5G26,  were  unauthorized,  and  the 
propriety  thereof  was  left  an  open  question. 
—Id. 

[m]     (Sup.  1903) 

On  proceedings  under  a  petition  for  the  es- 
tablishment of  a  drain,  if  the  same  is  construct- 
ed the  county  is  to  be  reimbursed  from  the  pro- 
ceeds of  the  sale  of  bonds;  and,  if  the  cause  is 
dismissed,  there  is  a  liability  on  the  bond  for 
costs,  as  the  statute  does  not  contemplate  the 
collection  of  costs  by  means  of  a  fee  bill. — 
Spriggs  V.  State  ex  rel.  Board  of  Com'rs  of 
Jasper  County,  IGl  Ind.  225,  CO  N.  E.  G03, 
rehearing  denied  67  N.  E.  992. 

Where,  on  proceedings  under  a  petition  for 
the  establishment  of  a  drain,  no  motion  was 
filed  to  strike  out  certain  items  of  costs  which 
had  been  paid  by  the  county,  in  an  action  on 
the  bond  given  by  the  petitioners  the  principals 
in  the  bond  could  not  raise  the  question  as  to 
whether  the  items  allowed  were  properly  taxed 
as  costs.— Id. 

In  such  an  action  the  sureties  on  the  bond 
were  also  concluded.— Id. 

Burns'  Rev.  St.  1901,  §  5C91  (Acts  1891, 
p.  455,  §  2),  relative  to  drains,  provides  that  on 
a  petition  for  the  establishment  of  a  drain  a 
bond  shall  be  given  for  costs,  in  an  amount  not 
less  than  $50  per  mile,  as  a  prerequisite  to  a 
consideration  of  the  petition.  Held  that,  where 
a  bond  is  given  for  the  sum  of  $20,000,  the  re- 
covery thereon  is  not  limited  to  $50  per  mile. 
—Id. 

[n]      (Sop.  1905) 

Bums'  Ann.  St.  1894,  §  5G22,  provided  for 
the  appointment  of  a  drainage  commissioner, 
and  the  following  section  authorized  persons 
whose  lands  would  be  benefited  by  drainage  to 
petition  the  court  for  the  construction  of  a  pub- 
lic ditch.  Sections  5624,  5625,  authorized  the 
filing  of  remonstrances,  and  provided  that,  if 
judgment  was  in  favor  of  the  remonstrants,  the 
petitioner  should  pay  the  cost  of  the  proceed- 
ing; while  section  5626  provided  that,  if  judg- 
ment was  in  favor  of  the  petitioners,  the  com- 


missioner should  proceed  with  the  work  and 
pay  all  costs  not  otherwise  adjudged  and  all  ex- 
penses of  the  construction.  Section  5044  pro- 
vided that  the  commissioners,  engineer,  and  cer- 
tain other  employes  should  be  paid  out  of  the 
county  treasury,  which  should  be  reimbursed  by 
assessments  otherwise  provided  for.  Certain 
landowners  petitioned  for  a  public  drain.  A  re- 
monstrance was  filed,  the  petition  was  sustain- 
ed, and  a  commissioner  appointed  to  carry  on 
the  work.  After  an  appeal  to  the  state  Supreme 
Court  had  been  dismissed,  an  action  was  com- 
menced in  the  federal  court  to  enjoin  the  com- 
missioner from  proceeding,  a  temporary  injunc- 
tion was  granted,  and  thereafter  all  proceed- 
ings in  behalf  of  the  proposed  work  were  aban- 
doned. Held,  that  the  petitioners  were  not 
liable  to  the  county  for  the  expenses  of  the  pro- 
ceeding leading  up  to  the  appointment  of  the 
commissioner.— Board  of  Com'rs  of  Lake  Coun- 
ty V.  Jamecke,  74  N.  E.  520,  164  Ind.  658. 

[o]     (Svp.  1910) 

In  drainage  proceedings,  a  judgment  for 
costs  in  favor  of  remonstrant  as  to  all  the  is- 
sues on  which  he  succeeded,  and  in  favor  of  pe- 
titioners as  to  issues  on  which  they  were  suc- 
cessful, and  charging  certain  general  items  as 
expense  incident  to  the  establishment  and  con- 
struction of  the  drain,  was  proper. — Smith  t, 
Biesaida,  90  N.  E.  1009. 

Fob  Cases  fbom  Other  States, 
See  17  Cent.  Dig.  Drains,  {  52.- 
See,  also,  14  Cyc.  pp.  1048,  1049. 

§  39.   Collateral  attack  on  proeeedinss. 

On  judgment  for  violating  statute  against  ob* 
struction,  see  Judgment,  $  478. 

Restraining  construction  of  drain,  as  constitut- 
ing collateral  attack,  see  post,  {  40. 

[a]  Proceedings  under  the  statutes  for  the  es- 
tablishment of  a  ditch  cannot  be  collaterally  at- 
tacked for  mere  informalities.— (Sup.  1879) 
Chambers  v.  Kyle,  67  Ind.  206;  (iS81)  Marshall 
V.  Gill,  77  Ind.  402;  (1890)  Donalson  v.  Law- 
son,  126  Ind.  169,  25  N.  E.  903. 

[b]  (Sop.  1880) 

One  who  is  not  a  member  of  an  associa- 
tion organized  under  Act  March  10,  1873,  con- 
cerning ditches  and  drains,  cannot,  on  appeal 
from  an  assessment  of  benefits,  etc.,  attack  the 
validity  of  said  assessment,  on  the  ground  that 
the  requisite  number  of  landowners  did  not 
sign  the  petition  presented  to  the  board  of  com- 
missioners, asking  for  the  appointment  of  ap- 
praisers.—Hume  V.  Little  Flat  Rock  Drain- 
ing Ass'n,  72  Ind.  499. 

[c]  (Sop.  1881) 

Notice  of  the  pendency  of  a  petition  to 
open  a  ditch,  published  27  days,  instead  of  the 
full  4  weeks  required  by  Act  March  9,  1875,  is 
irregular  and  voidable,  but,  as  the  question  of 
the  sufficiency  of  the  notice  is  jurisdictional  and 
to  be  determined  by  the  commissioners,  their 
finding  is  not  open  to  collateral  attack,  unless 
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it  appeared  affirmatively  from  the  record  that 
DO  notice  whatever  was  given.— Muncey  ▼.  Jo- 
est,  74  Ind.  409. 

[d]  (Snp.1881) 
The  proceedings  of  a  board  of  commission- 
era  establishing  a  ditch  cannot  be  collaterally 
attacked  for  mere  errors  or  irregularities  not 
effecting  the  jarisdiction  of  the  board.— Feather- 
ston  V.  SmaU,  77  Ind.  143. 

[e]     (Svp.  1881) 

Proceedings  to  establish  a  drain  cannot  be 
collaterally  attacked  by  suit  to  enjoin  collection 
of  assessments,  if  the  defects  in  the  proceedings 
are  not  jurisdictional.— Argo  v.  Barthand,  80 
Ind.  63. 

[Q  (Svp.  1882) 
Where  lands  have  been  sold  for  delinquent 
taxes  on  account  of  making  a  ditch,  the  land- 
owner cannot  in  a  collateral  action  against  the 
purchaser  at  the  sale  question  the  decision  of 
the  board  of  commissioners  on  the  ground  that 
the  work  was  not  done  according  to  contract.— 
gimonton  v.  Hays,  88  Ind.  70. 

Under  1  Rev.  St.  1876,  p.  428,  empower- 
ing commissioners  to  build  a  ditch  if  found 
**nece88ary,  and  conducive  to  public  health,  con- 
venience, or  of  public  benefit  or  utility,"  their 
decision  cannot  be  attacked  in  a  suit  to  set 
aside  a  sale  of  land  for  nonpayment  of  a  drain- 
age charge,  on  the  ground  that  the  drain  was 
not  "necessary." — Id. 

[g]     (Sop.  1884) 

Whether  viewers  in  ditch  proceedings  are 
or  are  not  properly  qualified  to  act  is  not  a 
jurisdictional  question,  but  merely  affects  the 
regularity  of  the  proceedings.— Cauldwell  v.  Cur- 
ry, 93  Ind.  363. 

A  petition  for  the  construction  of  a  drain 
having  been  properly  filed,  irregularities  in  the 
subsequent  proceedings  cannot  be  attacked  in 
a  suit  to  enjoin  the  assessment  for  the  drain.— 
Id. 

[h]  (Sop.  1884) 
In  proceedings  for  drainage,  the  reference 
of  the  petition  by  the  circuit  court  to  the  com- 
missioners is  conclusive  that  proper  notices 
were  posted  as  against  collateral  attack  by  per- 
sons whose  lands  are  mentioned  in  the  petition. 
-Young  V.  Wells,  97  Ind.  410. 

[1]  (8vp.  1884) 
Where  the  county  board  had  jurisdiction 
of  proceedings  for  the  establishment  of  a  ditch, 
mere  irregularities  before  the  board  were  waived 
bj  not  appealing  from  their  judgment  establish- 
ing the  ditch  and  their  judgment  cannot  be  at- 
tacked collaterally.— Smith  v.  Clifford,  99  Ind. 
113. 

m     (Snp.  1885) 
Defects  in  the  petition  for  a  drain,  relative 
to  its  recitals  of  the  public  utility  of  the  ditch, 
cannot  be  taken  advantage  of  by  collateral  at- 
tack in  an  action  to  enforce  the  ditch  assess- 


ments.—State  ex   rel.   Mayfield  v.  Myers,   100 
Ind.  487. 

[k]    (Sop.  1885) 

A  decree  confirming  drainage  assessments  is 
conclusive  of  the  delivery  by  the  clerk  to  the- 
commissioner  of  a  copy  of  the  petition  and  order 
of  reference,  so  that  the  delivery  cannot  be  at- 
tacked in  a  proceeding  to  enforce  the  assess- 
ment—McKinney  V.  State,  101  Ind.  355. 

[1]  (Sop.  1885) 
Though  the  court  may  in  drainage  proceed- 
ings have  committed  error  in  allowing  the  com- 
missioner compensation  for  his  services  to  be 
paid  out  of  the  county  treasury,  such  order,  not 
having  been  questioned  by  complaint  for  re- 
view or  an  appeal,  was  impervious  to  a  collat- 
eral attack  by  a  relator  who  was  a  party  to  such 
order.— State  ex  rel.  Morrison  v.  Morris,  2  N.  E. 
355,  103  Ind.  161. 

[11]     (Sop.  1885) 

In  a  complaint  collaterally  attacking  the- 
judgmenrt  of  the  circuit  court  in  a  proceeding  to 
establish  a  ditch,  and  praying  an  injunction,  to- 
sustain  the  complaint  on  demurrer,  it  must  be 
averred  that  no  notice  was  given  to  the  proceed- 
ing, and  it  is  not  sufficient  to  overcome  the 
presumption  of  jurisdiction  to  aver  that  the 
plaintiff  never  had  any  notice  thereof. — Balti- 
more &  O.  &  C.  R.  Co.  V.  North,  103  Ind.  480. 
3  N.  E.  144. 

Where  a  party  makes  a  collateral  attack  on 
the  proceedings  of  the  court  in  the  location  of 
a  ditch  or  drain,  every  presumption  is  indulged 
in  favor  of  the  validity  of  the  proceedings ;  and 
it  was  incumbent  on  the  party  making  such  at- 
tack to  allege  such  facts  as  would  overcome  or 
exclude  all  reasonable  presumptions  in  favor  of 
validity.— Id. 

[m]  Where  there  is  some  notice,  although  defec- 
tive, in  drainage  proceedings,  their  validity  can- 
not be  overthrown  in  a  collateral  attack.— (Sup. 
1886)  Jackson  v.  State,  104  Ind.  516,  3  N.  E. 
863;  (1886)  McMuUen  v.  State  ex  rel.  Kendle. 
105  Ind.  334,  4  N.  E.  903 ;  (1886)  Pickering  v. 
Same,  106  Ind.  228,  6  N.  E.  611 ;  (1886)  Deegan 
V.  Same,  108  Ind.  155,  9  N.  E.  148. 

[mm]     (Sop.  1886) 

It  is  no  defense  to  an  action  to  enforce  the 
payment  of  a  drainage  assessment  that  the  com- 
missioner of  drainage  has  not  constructed  the 
ditch  properly,  but  has  abandoned  it  at  a  point 
where  it  will  damage,  rather  than  benefit,  the 
defendant,  there  being  another  remedy  to  com- 
pel the  conmiissioner  to  perform  the  work,  given- 
by  statute.- Indianapolis  &  O.  Gravel  Road  Co. 
V.  State  ex  rel.  Flack,  105  Ind.  37,  4  N.  E.  316. 
The  provisions  of  the  Indiana  drainage  act, 
in  regard  to  notice  to  landowners,  apply  also  to. 
owners  of  easements  in  lands,  and  it  will  be  pre- 
sumed, as  against  a  collateral  attack,  that  prop- 
er notice  was  given.— Id. 

[n]     (Sop.  1886) 

Where  commissioners,  under  the  drainage 
act,  have  been  directed  to  report  at  a  certain 
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term  of  court,  and  do  not  report  until  a  subse- 
quent term,  and  there  is  no  extension  given 
them  by  the  court,  the  proceedings  are  irregular, 
but  not  void ;  a  remedy  by  appeal  is  provided, 
and  the  proceedihgs  cannot  be  attacked  collat- 
erally.—McMullen  V.  State  ex  rel.  Kendle,  105 
Ind.  334,  4  X.  E.  903. 

The  giving  of  the  statutory  notice  to  land- 
owners iu  proceedings  under  the  drainage  act 
is  a  jurisdictional  question  which  the  court  is 
required  to  determine  before  ordering  the  peti- 
tion to  be  docketed,  and  not  open  to  collateral 
attack.— -Id. 

[nn]      (Sup.  1886) 

If  no  objection  to  the  notice  in  proceedings 
for  the  establishment  of  a  drainage  ditch  is 
made,  its  validity  cannot  be  assailed  collaterally 
iu  a  suit  enforcing  an  assessment  levied  for  the 
construction  of  the  ditch.— Sunier  v.  Miller,  4  N. 
E.  8G7,  105  Ind.  393. 

[o]      (Sup.  1886) 

Under  the  act  of  March,  1883,  requiring  the 
petition  in  a  drainage  proceeding  to  be  filed  be- 
fore the  notices  are  posted,  the  fact  that  there 
was  no  petition  on  file  when  the  notices  were 
posted  was  at  most  but  an  irregularity;  and, 
the  judgment  not  being  void,  it  cannot  be  assail- 
ed collaterally  for  such  irregularity.— Deegan  v. 
State,  9  N.  E.  148,  108  Ind.  155. 

[00]    (Sup.  1887) 

The  judgment  in  the  drainage  proceedings, 
assessing  benefits  against  the  township,  is  con- 
clusive, and  the  township  trustee  cannot,  in  re- 
sisting an  application  for  mandate,  be  heard  to 
question  the  regularity  of  the  proceedings. — 
State  ex  rel.  Howall  v.  Thompson,  109  Ind.  533, 
10  N.  E.  305. 

Ip]      (Sop.  1887) 

Where  it  appears  that  a  petition  for  the 
establishment  of  a  drain  was  filed,  invoking  the 
jurisdiction  of  the  court  over  the  subject-matter ; 
that  notice  was  given  as  prescribed  by  the  stat- 
ute ;  that  the  court  referred  the  matter  to  the 
commissioners  of  drainage,  whose  report  and  as- 
sessment were  confii*med  by  the  court, — such 
proceedings  are  valid  as  against  a  collateral  at- 
tack.— \>  ishmier  v.  State  ex  rel.  Wilcox,  110 
Ind.  523,  11  N.  E.  291. 

[pp]      (Sup.  1888) 

Misconduct  of  the  commissioner  and  of  the 
contractor  having  charge  of  the  construction  of 
a  drain,  not  affecting  the  order  of  court  estab- 
lishing the  drain,  is  no  defense  to  an  action  for 
an  assessment  for  such  construction.— Hackett 
v.  State,  113  Ind.  532,  15  N.  E.  799. 

[q]     (Sup.  1888) 

A  landowner,  with  knowledge  of  proceed- 
ings as  to  the  construction  of  a  ditch  and  its 
acceptance  by  the  commissioners,  who  does  not 
object  thereto,  cannot  attack  the  validity  of  such 
acceptance,  by  enjoining  the  collection  of  his  as- 
sessment.— Montgomery  v.  Wasem,  116  Ind. 
343,  15  N.  E.  795,  19  N.  E.  184. 


The  notice  required  of  the  pendency  and 
prayer  of  the  petition  for  the  establishment  of 
a  drain  under  Act  1875  (1  Rev.  St.  1876,  p. 
428),  was  not  given  exactly  as  the  statute  pre- 
scribed, but  recited  that  the  report  of  the  view- 
ers would  be  heard  on  a  certain  day.  The 
board  of  commissioners,  after  the  day  set  for 
hearing,  found  that  notice  had  been  given  ac- 
cording to  law,  and  ordered  the  drain  establish- 
ed. Held,  that  the  order  of  the  board  was  con- 
clusive in  a  proceeding  by  a  landowner  to  en- 
join the  collection  of  the  assessment  for  the  con- 
struction of  such  drain. — Id. 

[qq]     (Sop.  1888) 

Upon  a  complaint  by  a  drainage  commis- 
sioner to  enforce  an  assessment,  where  the  court 
has,  in  the  proceedings  making  the  assessment, 
adjudged  the  notices  posted  to  be  sufficient,  the 
question  cannot  be  inquired  into.— Johnson  v. 
State,  116  Ind.  374,  19  N.  E.  298. 

[r]  (Sop.  1889) 
The  board  of  commissioners  of  the  county 
in  which  drainage  proceedings  are  had,  in  acting 
upon  the  petition,  and  subsequently  upon  the 
assessment,  impliedly  decide  that  the  notices  to 
landowners  are  sufficient,  and  their  conclusions 
cannot  be  collaterally  attacked.— Otis  v.  De 
Boer,  116  Ind.  531,  19  N.  E.  317. 

[rr]     (Sop.  1889) 

Where  the  circuit  court  has  entertained  a 
petition  for  the  construction  of  a  ditch,  filed 
under  the  drainage  act  of  1881,  conferring  ex- 
clusive jurisdiction  on  such  court  in  such  pro- 
ceedings, and  the  court  has  constructed  the  ditch 
and  confirmed  the  assessments  therefor,  its  juris- 
diction cannot  be  afterwards  collaterally  attack- 
ed in  an  action  brought  to  collect  the  assess- 
ments.— State  ex  rel.  Wilcox  v.  Jackson,  118 
Ind.  553,  21  N.  E.  321. 

[s]  (Sop.  1891) 
Since  the  notice  required  by  1  Rev.  St- 
1876,  p.  428,  §  2,  requiring  the  giving  of  notice 
for  the  establishment  of  a  ditch  is  a  jurisdiction- 
al fact,  it  will  be  presumed  on  a  collateral  at- 
tack, in  the  absence  of  express  averment  to  the 
contrary,  that  notice  was  given. — McCollum  v. 
Uhl,  27  N.  E.  152,  725,  128  Ind.  304. 

[S8]    (Sop.  1891) 

Where  proceedings  under  Acts  1875,  p.  97, 
for  the  construction  of  a  ditch,  are  appealed 
from  the  board  of  commissioners  to  the  circuit 
court  for  trial  de  novo,  the  judgment  of  that 
court  in  the  matter  is  binding  on  all  persons 
who  were  before  the  commissioners  as  interested 
parties,  though  they  neither  petitioned  for  its 
construction  nor  remonstrated  against  it ;  hence 
they  cannot  collaterally  attack  such  judgment. — 
Mills  V.  Hardy,  128  Ind.  311,  27  N.  E.  618. 

[t]  (Sop.  1892) 
Where  the  court  acquired  jurisdiction  over 
the  subject-matter  by  the  filing  of  the  petition, 
and  jurisdiction  over  the  person  of  the  landowir- 
ers  by  giving  the  statutory  notice,  the  fact  that 
10  daj's  did  not  intervene  between  the  time  the 
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proce<N)mg8  were  docketed  and  the  time  at 
which  the  court  referred  the  petition  to  the 
drainafre  commissioner,  will  not  render  such 
prort^iiifs  void  as  against  a  collateral  attack.— 
McBride  v.  State,  130  Ind.  525,  30  N.  E.  699. 

[U]  (Sap.  1892) 
Where  the  work  of  building  the  ditch  is 
not  being  done  in  accordance  with  the  terms  of 
the  contract,  the  failure  of  the  commissioner 
to  perform  his  duty  in  compelling  a  substantial 
compliance  therewith  will  not  constitute  a  de- 
fense in  a  suit  against  a  landowner  to  enforce 
ih^  payment  of  an  assessment;  such  landown- 
fr's  remedy  being,  as  provided  by  the  statute,  an 
application  to  the  court  to  compel  performance 
of  duty  by  the  contractor  and  commissioner.— 
Kacer  T.  State,  131  Ind.  393,  31  N.  E.  81; 
Buckles  V.  Same,  131  Ind.  600,  31  N.  E.  86. 

[u]  (Sop.  1S92) 
The  circuit  court  has  jurisdiction  of  the 
instruction  of  drains,  and  objections  to  its  as- 
sumption thereof  in  a  specific  case  must  be  made 
directly  by  appeal,  and  a  party  cannot,  after 
judgment,  make  collateral  objection  to  its  au- 
thority to  direct  the  construction  of  a  particu- 
Ur  drain,  which  it  has  assumed,  by  holding  the 
iwtition  sufficient  to  give  the  jurisdiction.— Per- 
kins V.  Hayward,  31  N.  E.  670,  132  Ind.  95. 

[an]  It  is  no  defense  to  an  action  to  collect 
a  ditch  assessment  that  the  work  is  not  com- 
pleted according  to  the  plans  and  specifications 
and  the  order  of  the  court,  nor  that  the  com- 
misBioner  and  contractor  are  not  prosecuting  the 
work  according  to  such  plans. — (App.  1894) 
iMk  V.  State,  9  Ind.  App.  695,  36  N.  E.  547 ; 
Vance  v.  Same,  Id. ;  Wilson  v.  State  ex  rel.  Rhine, 
9  Ind.  App.  696.  36  N.  E.  546 ;  Barnes  v.  State. 
9  Ind.  App.  696,  36  N.  E.  547 ;  Vance  v.  Same, 
Id.;  Klugh  V.  Same.  9  Ind.  App  697,  36  N.  E. 
547;  Vance  v.  Same,  Id. ;  Janagin  v.  Same,  9  Ind. 
•Vpp.  098,  36  N.  E.  547 ;  Vance  v.  Same,  Id. ; 
Sbrack  V.  Same,  Id. ;  Constant  v.  Same,  9  Ind. 
App.  699,  36  N.  E.  547:  Vance  v.  Same,  Id.; 
^Vilcoxon  V.  Same,  Id. ;   Davis  v.  Same,  Id. 

[Tl  (App.  1895) 
It  Is  no  defense  to  an  action  to  collect 
dninage  assessments  that  the  contractor,  who 
«^13  not  to  be  paid  till  tho  work  was  complete<1 
according  to  plans  and  specifications,  has,  with 
the  commissioner*s  consent,  done  it  differently; 
the  remedy  in  «uch  case  is  by  direct  proceed- 
ing against  the  contractor  and  commissioner.— 
Stafford  V.  State,  12  Ind.  App.  540,  40  N.  E. 
701. 

[vTj    (Siip.iS9C) 

A  judgment  of  foreclosure  of  a  ditch  lien 
win  not  be  enjoined  on  the  ground  that  the  work 
on  the  drain  was  not  in  fact  done  according  to 
the  plans  and  specifications.— Shrack  v.  Covault, 
144  Ind.  260.  43  N.  E.  229;  Janagin  v.  Same, 
144  Ind.  700,  43  N.  E.  231;  Wilcoxson  v. 
Same,  Id.;  Klugh  v.  Same,  Id.;  Barnes  v. 
^^ame.  Id. ;  Vance  v.  Same,  Id. ;  Davis  v. 
Same,  Id. ;  Lock  v.  Same,  Id. ;  Constant  v. 
Same,  Id. ;   Wilson  v.  Same,  Id. 


[w]     (Sop.  1898) 

Since  Rev.  St.  1894,  {  5632  (Acts  1889,  p. 
53,  §§  2-5),  provide  for  an  appeal  from  an  al- 
lotment of  a  drain  to  tributary  landowners  for 
repairing,  a  landowner  who  does  not  appeal 
from  an  allotment  cannot  afterwards  attack 
it  collaterally  by  refusing  to  repair  the  por- 
tion so  allotted  to  him.— Cochran  v.  White,  51 
N.  E.  723,  151  Ind.  435. 

[WW]     (Sup.  1900) 

Under  Bums'  Rev.  St.  1894,  $$  5655,  5656, 
5658-5661,  vesting  the  county  board  with  juris- 
diction to  establish  and  construct  public  drains, 
and  providing  that  the  board  shall  appoint  view- 
ers to  locate  the  proposed  drain  and  apportion 
to  each  parcel  of  land  a  share  of  the  work  in 
proportion  to  the  benefits  resulting  from  the  im- 
provement, and  authorizing  the  assessment  of 
benefits  and  damages,  the  mere  location  of  a 
portion  of  the  route  of  the  proposed  drain  over 
a  railway  company's  right  of  way  will  not  ipso 
facto  devest  the  board  of  its  jurisdiction  over 
the  subject-matter,  and  therefore  render  its  final 
order  void  and  open  to  collateral  attack.— Balti- 
more &  O.  S.  W.  R.  Co.  v.  Board  of  Com'rs 
of  Jackson  County,  156  Ind.  260,  58  N.  E.  837, 
59  N.  E.  856. 

[X]  (Sup.  1902) 
As  against  collateral  attack,  a  finding  by 
the  court  in  drainage  proceedings  that  notice 
has  been  given  is  conclusive  unless  the  record 
affirmatively  shows  that  the  contrary  is  true.— 
Pittsburgh,  C,  a  &  St.  U  R.  Co.  v.  Machlcr, 
63  N.   E.  210,  158  Ind.   159. 

[XX]    (App.  1904) 

In  proceedings  pursuant  to  Acts  1889,  p. 
53.  c.  38  (Bums'  Rev.  St.  1894,  §§  5632-5634; 
Homer's  Rev.  St.  1897,  §  4284a  et  seq.),  to  allot 
a  drainage  ditch  among  landowners  for  clean- 
ing and  repairs,  the  county  surveyor  did  not 
attempt  to  give  any  notice  of  the  time  and  place 
for  hearing  objections  to  the  allotments,  nor 
provide  any  such  time  and  place,  nor  enter  of 
record  an  order  confirming  the  allotment,  as  re- 
quired by  sections  3  and  4.  Held,  that  the  al- 
lotment was  void  and  subject  to  collateral  at- 
tack.—Hille  V.  Neale,  69  N.  E.  713,  32  Ind. 
App.  341. 

[y]     (Snp.  1906) 

The  law  does  not  require  that  the  proceed- 
ings of  an  inferior  board  or  tribunal  shall  be 
perfect  technically,  and,  if  the  proceedings  of  a 
board  of  drainage  commissioners  are  substan- 
tially correct,  they  cannot  be  collaterally  at- 
tacked.—Todd  ▼.  CraU,  167  Ind.  48,  77  N.  E. 
402. 

[yy]    (Sup.  1908) 

A  complaint  attacking  drainage  proceed- 
ings collaterally  for  want  of  notice  to  plaintiff 
county  is  insufficient,  where  it  fails  to  show 
what  the  record  in  such  proceeding  shows  con- 
cerning matters  which  might  confer  jurisdiction, 
it  being  presumed  that  the  record  showed  an 
appearance  by  the  county,  and  a  consent  to  the 
judgment,  which  would  authorize  the  making  of 
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an  order  upon  the  subject,  though  the  county 
was  not  mentioned  in  the  petition  or  report  in 
such  proceeding —(1908)  Karr  v.  Board  of 
Com'rs  of  Putnam  County,  170  Ind.  571,  85 
N.  B.  1. 

[z]     (Sop.  1909) 
The  act  of  commissioners  in  the  location 
and  construction  of  drains  cannot  be  questioned 
collaterally. — Southern  Indiana  R.  Co.  v.  Rail- 
road Commission  of  Indiana,  87  N.  B.  9GC. 

[KZ]    (App.1909) 

In  order  to  succeed  in  a  collateral  attack 
on  drainage  proceedinj^s,  complainant  must  show 
the  proceedings  void.— Smith  v.  Pyle,  88  N.  E. 
733. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Drains,  §|  54,  GO ;   30 

Cent.  Dig.  Judgm.  §  934. 
See,  also,  14  Cyc.  p.  1050. 

§  40.   Refltrainins  oonttniotion. 

[a]  (Sup.  1881) 

A  party  who  has  observed,  without  objec- 
tion, the  construction  of  a  ditch,  has  no  ground 
for  claiming  an  injunction  against  the  same  for 
the  reason  that  proper  notice  of  the  letting  of 
the  contract  was  not  given. — Muncey  v.  Joest, 
74  Ind.  409. 

[b]  (Sop.  1881) 

In  an  action  to  enjoin  the  letting  of  a  con- 
tract for  the  construction  of  a  ditch,  an  alle- 
gation, in  the  complaint,  that  the  viewers  "did 
not  report  the  cost  of  cutting  the  ditch  per 
cubic  yard  or  lineal  rod  or  foot  of  earth  re- 
quired to  be  excavated,"  was  not  equivalent  to 
an  allegation  that  no  report  was  made,  but  must 
be  construed  as  meaning  simply  that  the  report 
was  defective  and  insufficient,  nor  was  the  aver- 
ment equivalent  to  an  allegation  that  there  was 
no  estimate  of  the  cost  "per  lineal  rod,  cubic 
yard  or  foot*'  as  required  by  the  statute;  and 
hence  the  averment  is  to  be  construed  as  com- 
plaining of  mere  errors  or  irregularities  in  the 
report  not  open  to  attack  in  a  collateral  pro- 
ceeding.—-Featherston  V.  Small,  77  Ind.  143. 

[c]  (App.  1905) 

A  suit  to  enjoin  the  construction  of  a  drain 
which  has  been  ordered  by  the  board  of  county 
commissioners  is  a  collateral  attack  on  their 
action,  and  cannot  be  maintained  unless  the  or- 
der of  the  commissioners  was  void  for  want  of 
jurisdiction.— Brooks  v.  Morgan,  76  N.  E.  331, 
36  Ind.  App.  672. 

Under  Bums'  Ann.  St.  1901,  §§  5G55,  5060, 
5663,  relative  to  proceedings  for  the  establish- 
ment of  drains  and  providing  for  notice  by  pub- 
lication, a  statement,  in  a  complaint  seeking  to 
enjoin  the  construction  of  a  drain  ordered  by 
the  board  of  county  commissioners,  that  the 
plaintiff  had  no  notice  or  knowledge  of  any  kind 
of  the  proposed  drain  and  no  notice  of  the  filing 
of  the  petition  or  of  any  of  the  proceedings  in 
the  matter  was  insufficient  to  show  that  the  no- 
tice  required   by   statute  was   not  given,   and 


hence  did  not  show  that  the  board  acted  without 
jurisdiction.—Id. 

[d]     (Svp.  1908) 

The  right  to  enjoin  a  threatened  injury  to- 
public  highway  bridges,  caused  by  the  establish- 
ment of  a  public  drain,  cannot  be  in  both  the 
county  and  a  township,  and  does  not  depend  up- 
on such  varying  circumstances  as  the  size  of 
the  bridge,  the  importance  of  the  highway,  the 
ability  of  the  township,  and  the  taking  of  steps 
by  the  township  to  cause  the  county  to  make 
appropriation  for  the  undertaking.— (1908)  Karr 
V.  Board  of  Com*rs  of  Putnam  County,  170  Ind. 
571,  85  N.  E.  1. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §  59;  27  Cent. 
Dig.  Inj.  §  150. 

$41.  Location. 

[a]  The  fact  that  a  proposed  ditch  Is  to  be  over 
the  line  of  a  ditch  previously  constructed  is  not 
a  bar  to  the  proceeding.— (Sup.  1884)  Meranda 
V.  Spurlin,  100  Ind.  380;  (1893)  Denton  v. 
Thompson,  136  Ind.  440,  35  N.  E.  264 ;  (1894) 
Rogers  v.  Venis,  137  Ind.  221,  36  N.  E.  841. 

[b]  (Snp.  1885) 

In  the  absence  of  statutory  authority,  ft 
ditch  cannot  be  ordered  to  be  constructed  longi- 
tudinally on  the  right  of  way  of  a  railroad,  and 
Act  April  8,  1881,  does  not  confer  such  author- 
ity.—Baltimore  &  O.  &  C.  R.  Co.  V.  North,  103- 
Ind.  486,  3  N.  E.  144. 

[c]  (Sop.  1886) 

Rev.  St.  1881,  §  4275,  expressly  provider 
that  natural  streams  may  be  straightened,  wid- 
ened, and  deepened ;  hence,  upon  petition  to  the 
circuit  court  for  the  establishment  of  a  ditch, 
such  petition  may  not  be  opposed  on  the  ground 
that  the  effect  would  be  to  deepen  and  straighten 
a  river.— Lipes  v.  Hand,  104  Ind.  503,  1  N.  E. 
871,  4  N.  E.  160. 

[d]  (Sop.  1892) 

The  discretion  of  commissioners  as  to  the 
route  of  a  public  ditch,  and  the  practicability  of 
such  route,  is  not  abused  by  selecting  the  route 
of  a  former  ditch.— Sample  v.  Carroll,  132  Ind, 
496,  32  N.  E.  220. 

.    [e]      (Sap.  1895) 

Where  a  tile  drain  Is,  by  agreement  of  ad- 
jacent landowners,  laid  across  their  lands  for  the 
benefit  thereof,  one  of  them  may  lower  the  tile 
on  his  land,  no  water  being  thus  carried  over 
the  land  of  the  other,  through  the  drain,  which 
would  not  have  flowed  through  the  ground  along 
the  line  of  the  drains.— Henderson  v.  McAllister,. 
141  Ind.  436,  40  N.  E.  1071. 

it]     (Sop.  1896) 

Rev.  St.  1894.  $  5659  (Rev.  St.  1881,  % 
4289),  providing,  in  regard  to  the  location  of  a 
public  drain,  that,  when  it  will  not  be  detri- 
mental to  the  work,  the  viewers  shall,  as  far  as 
practicable,  locate  the  ditch  on  division  lines, 
and  avoid,  as  far  as  practicable,  laying  the  same 
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diagotudly  across  lands,  bnt  they  must  not  sac- 
rifice the  treneral  ntility  of  the  drain  to  avoid 
diapooal  lines,  places  the  location  of  the  drain 
in  the  discretion  of  the  viewers.— Wilson  v.  Tal- 
hs,  144  Ind.  74,  42  N.   E.  302,  1009. 

[f]  (S«p.  1897) 
Wlien  the  line  of  a  ditch  established  unde. 
Boms'  Rev.  St.  1894,  H  5655,  5688  (Rev.  St. 
ISSl,  H  4285,  4317),  is  changed  on  the  lands  of 
taj  one  or  more  persons  by  agreement  with  the 
roonty  sorveyor,  those  owning  land  on  the  line 
of  the  ditch  above  the  point  where  the  change  is 
mtde  cannot  complain,  if  their  lands  receive  as 
sood  drainage  as  the  ditch  completed  on  the  es- 
ttblished  line  would  give.— Cooper  v.  Shaw,  47 
X.  E.  679,  148  Ind.  313. 

[b]  (S«p.  1899) 
A  petition  for  the  construction  of  a  ditch 
baring  its  source  in  K.  county  and  its  termi- 
008  in  M.  county,  and  for  an  arm  having  its 
Kmrce  in  J.  county  and  its  terminus  in  M. 
ooanty,  filed  with  the  auditor  of  K.  county, 
*hich  county  contained  the  head  and  source 
of  the  proposed  ditch,  as  required  by  Bums* 
It«v.  St  18W,  §  5677,  was  properly  dismissed 
«o  far  as  it  related  to  the  construction  of  the 
ann  along  its  source  in  J.  county. — Bondurant 
T.  Armey,  53  N.  B.  169,  152  Ind.  244. 

[i]  (Sap.  1899) 
Xo  proceeding  for  the  establishment  of  a 
drain  under  Drainage  Act  1885,  as  amended  by 
Act  1889,  $  2,  providing  for  drainage  of  country 
lands  through  the  corporate  limits  of  a  city  or 
t>)im  where  drainage  cannot  be  accomplished 
in  the  best  and  cheapest  manner  without  pass- 
ing through  such  limits  without  extraordinary 
Ubor  and  expense  can  be  sustained,  unless  the 
ojort  finds  that  the  drainage  in  question  cannot 
be  accomplished  without  extraordinary  labor 
and  expense  and  in  the  best  and  cheapest  man- 
ner, except  by  passing  through  the  city.— Saunt- 
aan  v.  Maxwell,  54  N.  E.  397,  154  Ind.  114. 

Foi  Cases  from  Other  States, 
See  17  Cext.  Dig.  Drains,  §  55. 
See.  also,  14  Cyc.   pp.  1051,  1052. 

142.  Mode  amd  plma  of  oonstmotion. 

Foi  Cases  frok  Other  States. 
See  17  Cent.  Dig.  Drains,  §  55. 
See.  also,  14  Cyc.  pp.  1051,  1052. 

143.  -^  Ia  s^neral. 

W    (App.1904) 

An  agreement  made  between  all  the  peti- 
tkmen  for  a  drainage  ditch  and  a  landowner 
that  a  private  ditch  then  constructed  and  in 
^Jperation  on  a  certain  portion  of  his  lands 
shwiW  not  be  entered  or  affected  between  cer- 
tain dates  was  valid,  in  the  absence  of  any  mis- 
take or  fraud.— Tolin  v.  Jones,  71  N.  E.  678,  33 
Ind.  App.  423. 

[b]    (8«p.  1907) 
A  natural  or  prescriptive  water  course  may 
be  made  available  as  a  conduit   for  the  dis- 


charge of  the  waters  of  a  public  drain,  at  least 
where  the  augmented  flfow  would  not  tax  the 
stream  beyond  its  capacity.— Hart  v.  Scott,  168 
Ind.  530,  81  N.  B.  481. 

[c]  (Sap.  1908) 
A  judgment  establishing  a  public  drain  is 
not  invalid  because  the  construction  of  the  drain 
will  result  in  seriously  injuring  or  in  destroying 
a  highway  bridge.— (1908)  Karr  v.  Board  of 
Com'rs  of  Putnam  County,  170  Ind.  571,  85  N. 
B.  1. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  §  55. 
See,  also,  14  Cyc.  p.  1051. 

§  44.   — -  ImproTe^ent  of  'wm,ter  oourso. 
[a]       (Sup.  1886) 

The  Legislature  had  power  to  enact  Rev. 
St.  1881,  §  4275,  providing  that  natural  streams 
might  be  straightened,  widened,  and  deepened. 
— Lipes  V.  Hand,  1  N.  E.  871,  4  N.  E.  160,  104 
Ind.  503. 

For  Cases  from  Other  States, 
See  14  Cyc.  p.  1052. 

§45.   Risht  of  way  and  other  interests 
in  land. 
[a]     (Sup.  1887) 

A  drainage  commissioner  is  liable  in  tres- 
pass for  opening  a  ditch  across  a  turnpike  road, 
under  a  judgment  to  which  the  road  company 
was  not  a  party.— Cottingham  v.  Fortville  &  N. 
Turnpike  Co.,  112  Ind.  522,  14  N.  B.  479. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  §  56. 

S  46.   Constmotion. 

Mandamus  to  compel  removal  of  bridge  so  as 
to  allow,  see  Mandamus,  §  90. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  57-59. 
See,  also,   14  Cyc.  pp.  1052,  1053. 

§47.  — -  In  8:eneral. 

[a]  (Sup.  1881) 

It  was  no  ground  for  enjoining  the  collec- 
tion of  a  ditch  assessment  at  the  instance  of  a 
landowner,  that  the  ditch  was  not  completed  ac- 
cording to  the  contract  therefor.— Muncey  v. 
Joest,  74  Ind.  409. 

[b]  (Sup.  1894) 

The  plans  and  specifications  and  the  or- 
der of  court  required  a  ditch  to  be  constructed 
with  banks  sloping  one  foot  to  each  foot  in 
depth,  and  required  the  excavated  dirt  to  be 
placed  at  least  two  feet  from  the  top  of  each 
bank,  and  to  be  given  the  same  slope  as  the 
bank  of  the  ditch.  Beld,  that  the  court  would 
take  judicial  notice  that  the  purpose  of  such 
requirements  was  to  prevent  water  from  cut- 
ting into  the  banks,  and  causing  them  to  cave 
in  and  obstruct  the  ditch,  and  to  prevent  the  ex 
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cavated  dirt  from  falling  back.— Racer  v.  Win- 
gate,  138  Ind.  114,  36  N.  E.  538. 

The  construction  of  a  ditch  with  perpen- 
dicular banks  was  not  a  substantial  compliance 
with  the  plans  and  specifications,  and  those  as- 
sessed for  its  construction  were  entitled  to  ob- 
ject to  the  confirmation  of  the  drainage  com- 
missioner's report,  where  the  banks  of  the  ditch 
and  the  excavated  dirt  were  not  given  the  re- 
quired slope,  and  the  value  of  the  ditch  was  less- 
ened thereby.  Howard,  C.  X,  and  McCabe,  J., 
dissenting. — Id. 

The  fact  that  the  ditch  was  larger,  as 
constructed  with  perpendicular  banks,  would  not 
warrant  the  inference  that  it  was  more  bene- 
ficial than  if  constructed  with  the  sloping  banks. 
Howard,  C.  J.,  and  McCabe,  J.,  dissenting.— Id. 

Fob  Cases  fbom  Other  States, 
See  17  Cent.  Dig.  Drains,  §  57. 

§  48.  — -  Allotment      of     work     among 
landowner!.  ' 

[a]  (A  pp.  1895) 

Under  Rev.  St.  1894,  §  ^mS,  it  is  the  duty 
of  the  surveyor  to  make  the  allotments  of  a 
public  ditch,  and,  if  this  has  been  done  under 
color  of  the  statute,  and  the  surveyor  had  juris- 
diction, the  allotments  are  as  binding  upon  the 
parties  as  long  as  they  stand  as  the  judgment 
of  a  court,  and  are  no  more  subject  to  a  col- 
lateral attack.  The  only  mode  of  calling  in 
question  the  validity  of  such  allotments  is  by 
appeal  to  the  circuit  court  from  the  action  of 
the  surveyor. — Beatty  v.  Pruden,  41  N.  E.  9G1, 
13  Ind.  App.  507. 

[b]  (Sap.  1897) 

Violation  of  Burns*  Rev.  St.  1894,  §  5G73 
(Rev.  St.  1881,  §  4303),  forbidding  the  county 
auditor  to  sell  any  allotment  of  a  ditch  for  con- 
struction until  the  section  immediately  below 
shall  have  been  completed,  can  only  be  complain- 
ed of  by  those  whose  allotments  are  thus  sold. 
—Cooper  V.  Shaw,  47  N.  E.  079,  148  Ind.  313. 

[c]  (Sup.  1897) 

Burns'  Rev.  St.  189f,  §  5050  (Rev.  St.  1881, 
§  4280),  provides  that  the  county  commissioners 
shall  apportion  to  each  parcel  of  land,  etc.,  a 
share  of  the  work  of  constructing  a  proposed 
drainage  ditch ;  and  Burns'  Rev.  St.  1894,  ^ 
5073  (Rev.  St.  1881,  §  4303),  provides  that,  if  the 
allotments  of  work  are  not  completed  within 
the  time  fixed,  they  shall  be  sold  by  the  county 
auditor  to  the  lowest  bidder,  commencing  at 
the  allotment  including  the  outlet  of  the  ditch, 
and  thence  in  succession,  upstream,  to  the  al- 
lotment including  the  source.  Held,  in  an  ac- 
tion to  restrain  the  auditor  from  selling  an  un- 
finished allotment,  that  the  presumption  was 
that  such  officer  was  properly  discharging  his 
duty,  and  that  facts  must  hence  be  pleaded 
showing  the  contrary.— Cooper  v.  Ray,  47  N. 
E.  008,  148  Ind.  328. 

The  complaint  alleged  that  the  reason  why 
plaintiff's  allotment  had  not  been  completed  was 


that  the  sections  of  the  ditch  below  said  allot- 
ment had  "not  been  constructed  and  completed 
as  the  law  required  they  should  be,"  and  "that 
the  sections  of  the  ditch  immediately  below  the 
one  offered  for  sale  [had]  only  been  partly  con- 
structed.'* Held,  that  said  allegations  were 
mere  conclusions,  and  that  the  complaint  was 
hence  insufficient,  for  want  of  an  averment  of 
facts  showing  that  the  section  immediately  be- 
low the  allotment  had  not  been  completed  ac- 
cording to  the  specifications  and  report  on  which 
the  ditch   was  established.— Id. 

An  allegation  "that  no  work  [had]  been 
done"  on  the  ditch  between  certain  sections,  and 
that  the  same  had  "not  been  constructed  at  all," 
was  of  no  effect,  in  the  absence  of  an  averment 
that  work  was  necessary  on  that  part  of  the 
ditch,  or  that  such  portion  was  immediately  be- 
low plaintiff's  allotment.— Id. 

For  Cases  fbom  Other  States, 
See  17  Cent.  Dig.  Drains,  §  oS. 

§49.  Gontraoti. 

Mandamus  to  compel  acceptance  of  work  done, 
see  Mandamus,    §  93. 

Mandamus  to  compel  certificates  of  work  done, 
see  Mandamus,  §  87. 

Mandamus  to  compel  issuance  of  bond,  see  Man- 
damus, §  3. 

[a]      (Sap.  1881) 

An  engineer  of  a  ditch  is  not  such  an  in- 
terested party,  within  the  meaning  of  Act 
March  9,  1875,  relating  to  the  establishment 
of  ditches,  as  to  prevent  his  becoming  surety  on 
the  contractor's  bond.— Muncey  v.  Joest,  74  Ind. 
409. 

[b]  (Sap.  1SS8) 

The  board  of  commissioners  may,  under 
Drainage  Act  1875,  §  12  (1  Rev.  St.  187(».  p. 
428),  accept  the  work  done  under  a  contract,  at 
a  called  session. — Montgomery  v.  Wasem,  11(1 
Ind.  343,  15  N.  E.  795.  19  N.  E.  184. 

letting  the  several  allotments  of  work  on 
a  drain  in  one  contract  does  not  render  the 
contract  void,  and  a  landowner  who  has  full 
knowledge  of  the  proceedings  is  estopped  from 
questioning  it  in  a  collateral  attack  after  the 
work  is  completed  and  accepted.— Id. 

[c]  (Sap.  1896) 

A  contractor  employed  under  the  drain- 
age act  of  1881  (Rev.  St.  1894,  §  5073  et  seq.  ; 
Rev.  St.  laSl,  §  4303  et  seq.)  cannot  compel  the 
surveyor  to  issue  certificates  for  work  done,  un- 
less he  has  completed  the  contract,  according  to 
its  specitieations,  within  the  time  agreed  upon,  or 
within  00  days  thereafter.  If  such  extension  of 
time  has  been  granted  by  the  auditor. — Stat«» 
ex  rel.  Roberts  v.  Bever,  41  N.  E.  802,  143  Ind. 
488. 

[d]     (Sap.  1898) 

Act  March  7,  1891,  concerning  drainage, 
contemplates  that  a  petition  for  a  proposed 
ditch  or  other  improvement  shall  remain  on  the 
docket  of  the  board  of  commissioners  until  the 
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final  completion  of  the  work,  and  that,  when 
the  work  is  completed  according  to  contract,  the 
enjdneer  who  acts  as  superintendent  is  to  make 
a  final  report  to  the  board  for  its  approval,  on 
which  the  board  shall  determine  whether  the 
work  has  been  completed  according  to  the  con- 
tract.—Studabaker  V.  Studabaker,  51  N.  E.  933, 
152  Ind.  89 ;  Markley  v.  Studabaker,  51  N.  E. 
1095,  152  Ind.  701. 

[e]  (Sup.  1S98) 

Under  Acts  1801,  p.  455,  §  9  (Bums*  Rev. 
St  1894,  §  5698),  providing  for  reports  by  the 
engineer  appointed  to  superintend  the  construc- 
tion of  a  public  ditch,  it  is  the  duty  of  the  en- 
gineer so  appointed  to  see  that  the  work  of 
constructing  the  ditch  is  fully  completed  as 
provided  in  the  specifications.— Studabaker  v. 
Studabaker,  51  N.  E.  933,  152  Ind.  89. 

Notwithstanding  the  absence  of  any  express 
provision  in  Acts  1891,  p.  455  (Bums'  Rev. 
St  1894,  §  5690  et  seq.),  providing  for  the  con- 
struction of  public  ditches,  requiring  the  board 
of  commissioners  to  determine  from  the  engin- 
eer's rei)ort  when  such  ditch  has  beeen  com- 
pleted according  to  the  plans  and  specifications, 
Ihe  law  implies  that  the  board  shall  perform 
that  duty,  and  a  landowner  has  a  right  to  ap- 
pear before  the  board  and  question  such  com- 
pletion.—Id. 

[f]  (Sup.  1898) 

Where  a  contractor  has  completed  a  public 
drain  according  to  the  terms  and  provisions 
of  his  contract,  it  is  intended  by  Bums'  Rev. 
St  1894,  I  5690,  that  he  should  notify  the 
engineer  of  that  fact,  and  that  he  should  in- 
spect the  work,  and,  if  he  finds  that  it  has  been 
fully  completed  as  provided  in  the  contract,  he 
should  accept  it  and  issue  to  the  contractor  a 
certificate  to  that  effect,  stating  therein  the 
amount  due,  and  require  the  contractor  to  give 
t  receipt  for  the  certificate,  which  certificate, 
on  being  presented  by  the  contractor  to  the 
county  auditor,  would  authorize  that  oflUcer  to 
draw  a  warrant  on  the  principal  fund  in  the 
hands  of  the  treasurer  for  the  payment  thereof. 
-Conn  V.  Board  of  Com'rs  of  Cass  County,  51 
N.  E.  1062,  151  Ind.  517. 

Under  Homer's  Rev.  St.  1897,  §  4317c 
(Bums'  Rev.  St.  1894,  §  5690)  et  seq.,  authoriz- 
ing the  construction  of  drainage  ditches,  and  pro 
viding  that  the  county  commissioners  shall  **di- 
rect  the  surveyor  or  engineer,  who  helped  make 
the  apportionment,  or  some  other  competent 
surveyor  or  engineer,'*  to  attend  at  the  letting 
of  the  construction  of  the  ditch,  and  receive 
bids  therefor,  and  make  contracts,  and  take 
bonds  from  the  contractors,  and  empowering 
the  board  to  approve  or  disapprove  the  con- 
tracts, and  issue  bonds  to  raise  money  to  pay 
for  the  ditch,  a  contract  for  the  constmction 
of  a  section  of  the  ditch,  made  with  the  engi- 
neer appointed  by  the  board,  is  not  a  contract 
of  the  board,  so  as  to  render  it  liable  to  a  suit 
for  the  breach    thereof.— Id. 


[g]  (Sup.  1909) 
By  the  original  report  of  viewers,  the  outlet 
of  the  main  ditch  to  be  constructed  was  describ- 
ed as  being  at  station  319,  and  the  engineer's 
specifications  so  stated ;  but  this  report  was  re- 
ferred back  and  was  amended  to  show  the  out- 
let was  to  be  at  station  341 ;  but  the  engineer's 
specifications  failed  to  show  any  part  of  the 
ditch  between  stations  319  and  341.  On  discov- 
ering this  fact,  the  record  of  the  county  board 
of  commissioners  was  by  a  nunc  pro  tunc  en- 
try corrected  to  show  that  the  ditch  was  order- 
ed to  be  established  to  station  341,  and  then,  by 
agreement  between  the  contractor  and  engineer, 
the  former,  under  his  original  contract,  com- 
pleted the  construction  to  station  341  at  the 
same  price  per  cubic  yard.  Held,  that  the  con- 
tract was  properly  corrected  by  the  subsequent 
agreement,  and  it  was  unnecessary  for  the  en- 
gineer to  readvertise  and  relet  such  work  be- 
tween stations  319  and  341.— Templeton  v. 
Board  of  Com'i-s  of  Newton  County,  89  N.  E. 
880,  transferred  from  Appellate  court,  89  X. 
E.  410. 

[h]    (App.  1909) 

Under  Acts  1891,  p.  314,  c.  115,  §  2,  the 
county  auditor,  having  advertised  once  and  fail- 
ed to  secure  a  bidder  for  the  construction  of  a 
drainage  allotment,  may  advertise,  etc.,  a  second 
time.-Smith  v.  Pyle,  88  N.  E.  733. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  §  59. 
See,  also,  14  Cyc.  pp.  1052,  1053. 

§  50.   ImproTement,  extension,  or  altera- 
tion. 
[a]  *    (Sup.  1882) 

When  a  new  ditch  has  been  established 
opening  into  an  old  ditch,  and  the  water  dis- 
charged by  the  new  ditch  cannot  be  carried  off 
by  the  old  without  a  too  frequent  overflow  of 
the  adjoining  lands,  the  builders  of  the  new 
ditch  must  widen  and  deepen  the  old  ditch,  so 
as  to  provide  for  the  increased  water  flow,  and, 
in  case  of  failure  or  refusal  to  do  so,  they  be- 
come liable  under  Act  18G7,  p.  18(5,  §  12,  to 
the  owners  of  the  land  along  the  line  of  the 
old  ditch  for  all  damages  they  may  sustain  in 
consequence  of  such  increased  water  flow,  with 
10  per  cent,  thereon  and  costs  of  suit.— Powell 
V.  Clelland,  82  Ind.  24. 

[b]    (Sup.  1887) 

The  power  of  a  county  surveyor  to  repair 
drains  is  wholly  statutory  (Act  April  6,  1885; 
Acts  1885,  p.  129,  §  10),  and  he  cannot,  under 
authority  to  keep  "in  repair  to  the  full  dimen- 
sions, as  to  width  and  depth,  as  required  in  the 
original  specifications,"  enter  upon  a  scheme  of 
widening  and  deepening  it.— Fries  v.  Brier,  111 
Ind.  G5,  11  N.  E.  958. 

A  complaint  to  enjoin  a  county  surveyor 
from  proceeding  to  repair  a  certain  ditch  aver- 
ring that  the  plans  in  accordance  with  which 
the  repairs  are  about  to  be  made  will  greatly 
enlarge  the  ditch  as  originally  constructed,  and 
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widen  and  deepen  it,  but  not  stating  the  original 
width  or  depth,  nor  the  width  nor  depth  contem- 
plated under  the  new  plan,  is  bad  upon  demur- 
rer, especially  where  the  contract  set  out  with 
the  complaint  purports  to  be  simoly  for  the  re- 
pair of  the  ditch.— Id. 

[c]  (Sup.  1887) 

Under  an  authority  to  repair  drains  given 
by  a  statute  (Acts  1883),  there  can  be  no  en- 
largement and  improvement,  except  in  so  far 
as  the  work  of  repairing  necessarily  enlarges 
and  improves.— Weaver  v.  Templin,  14  N.  E. 
600,  113  Ind.  2»8. 

Under  Drainage  Act  1883,  $  7,  township 
trustees  have  authority  to  repair  drains  and 
remove  obstructions,  but  not  to  enlarge  the 
drains,  and,  in  determining  whether  a  drain  has 
been  enlarged  or  improved,  the  original  specifi- 
cations must  be  taken  as  the  guide.— Id. 

[d]  (Sop.  1896), 

Under  Rev.  St.  1894,  §  5648,  authorizing 
a  supplemental  petition  for  the  expenditure  on 
now  work  on  the  ditch  of  the  balance  "of  drain- 
age funds  collected  on  assessments"  remaining 
after  completion  of  the  ditch  according  to  orig- 
inal plans,  and  providing  that  before  granting 
the  petition  "the  court  shall  determine  the 
amount  of  money  on  hand,"  such  petition  is 
not  authorized  where  it  appears  that  all  the 
money  assessed  and  collected  has  been  expend- 
ed on  the  original  work,  though  the  amount  so 
assessed  and  collected  is  only  a  portion  of  the 
benefits  assessed. — Reamer  v.  Hogg,  142  Ind. 
i;J8,  41  N.  E.  353. 

[el      (Sap.  1896) 

In  proceedings  for  the  improvement  of 
a  drain,  a  landowner,  as  appellant,  cannot  com- 
plain of  the  fact  that  other  landowners  were 
not  notified  of  the  proceedings.— Poundstone  ▼. 
Baldwin,  145  Ind.  139,  44  N.  E.  191. 

Rev.  St.  1894,  §§  5649-5653.  requiring 
petitions  for  tiling  open  drains  to  be  signed  by 
a  majority  of  the  landowners  along  the  line, 
and  benefited  by  the  tiling  of  such  drain,  do  not 
require  a  petition  under  Rev.  St.  1894,  §§  5622, 
5629,  to  tile,  straighten,  and  deepen  an  old 
drain,  to  be  so  signed.— Id. 

[f]  (Sup.  1898) 

Under  Rev.  St.  1894,  §  5632  (Acts  1889, 
p.  53,  §  1),  requiring  a  town  trustee  to  see 
that  public  drains  are  kept  cleaned  and  re- 
paired, "so  as  to  answer  their  purpose,"  he 
may  cause  a  drain,  built  at  a  higher  grade 
than  specified,  and  accepted  by  the  drainage 
commissioner  as  built  according  to  specifica- 
tions, to  be  lowered  to  the  grade  of  the  orig- 
inal specifications,  whenever  the  grade  at  which 
it  was  constructed  becomes  too  high  to  drain 
the  lands  assessed  for  its  construction. — Coch- 
ran V.  White,  51  N.  E.  723,  151  Ind.  435. 

[g]  (Sup.  1905) 

Under  Burns'  Ann.  St.  1901,  §  5653a,  en- 
titled "An  act  providing  for  the  tiling  of  public 
open  drains,"  etc.,  section  1  of  which  provides 


that,  upon  the  presentation  to  the  county  com- 
missioners of  a  petition  stating  that  it  will  be 
to  the  public  welfare  to  tile  any  public  drain 
heretofore  constructed,  the  commissioners  shall 
take  certain  steps,  the  x>ower  of  the  commission- 
ers is  restricted  to  the  tiling  of  public  open 
drains  already  constructed,  and  they  have  no 
power  to  direct  the  construction  of  a  tiled  drain 
in  new  territory.— Kemp  v.  Adams,  73  N.  E. 
590,  164  Ind.  258. 

Under  Bums'  Ann.  St.  1901,  §  5653a,  au- 
thorizing county  commissioners  to  tile  drains 
previously  constructed,  written  objections,  sup- 
ported by  affidavit,  demanding  that  the  proceed- 
ings be  dismissed  because  part  of  the  ditch  de* 
scribed  in  the  petition  is  not  an  open  drain  con- 
structed under  the  laws  of  the  state,  but  the 
construction  of  an  entirely  new  ditch  is  pro- 
posed, when  presented  for  the  first  time  on  ap< 
peal  to  the  circuit  court,  raise  the  jurisdiction- 
al question  in  such  manner  as  to  require  that 
court  to  determine  it. — Id. 

[h]    (Sap.  1910) 

Under  Drainage  Act  (Acts  1907,  a  252)  $ 
19,  authorizing  the  tiling  of  existing  open  drains, 
and  providing  for  the  filing  of  a  petition  there- 
for with  the  court  in  which  the  proceedings 
were  had  for  the  original  ditch,  a  petition  filed 
with  the  clerk  of  the  circuit  court  for  the  tiling 
of  an  open  ditch,  which  alleges  that  tlie  ditch 
was  originally  constructed  through  the  circuit 
court,  and  which  contains  the  formal  and  sub- 
stantive allegations  required  under  sections  17 
and  19  of  the  act,  is  sufficient  to  confer  juris- 
diction on  the  court  over  the  subject-matter. — 
Rinker  v.  Hahn,  91  N.  E.  741. 

Where,  in  proceedings  under  the  drainage 
act  (Acta  1907,  c.  252)  for  tiling  an  open  ditch 
for  a  distance  less  than  two  miles,  and  at  a 
cost  not  over  $300,  the  matter  was  referred  to 
the  county  surveyor  without  notice  to  parties 
likely  to  be  affected,  and  the  surveyor  filed  his 
report  on  May  12th,  and  the  persons  likely 
to  be  affected  had  no  notice  thereof  until  May 
17th,  when  they  were  served  with  notice  of  a 
hearing  on  the  report  fixed  for  May  27th,  a 
remonstrance,  filed  within  10  days  after  May 
27th,  was  within  the  time  fixed  by  statute,  but 
a  remonstrance  filed  16  days  after  the  day  for 
hearing,  exclusive  of  that  day  and  Sundays, 
came  too  late,  and  was  properly  stricken.— Id. 

Drainage  Act  (Acts  1907,  c.  252)  f  3,  au- 
thorizing and  regulating  the  filing  of  a  two- 
thirds  remonstrance  to  the  establishment  of 
drains,  and  section  17,  conferring  jurisdiction 
on  boards  of  commissioners  to  establish  drains, 
subject  to  the  provisions  made  as  to  petitions, 
notice  of  hearing,  remonstrances  and  excep- 
tions, etc.,  and  section  19,  providing  for  tiie 
tiling  of  ditches,  subject  to  the  provisions  as 
to  notice  and  hearing  of  petition  therefor  or  re- 
monstrances thereto,  etc.,  authorizes  a  two- 
thirds  remonstrance  in  all  ditch  proceedings  un- 
der the  act,  and  the  time  within  which  a  two- 
thirds  remonstrance  must  be  filed  in  proceed- 
ings for  the  tiling  of  an  open  ditch  for  a  dis- 
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tance  less  than  two  miles  in  length  and  to  cost 
less  than  $300,  begins  to  run  from  the  first 
hearing  on  the  petition  after  notice,  and  a 
remonstrance  by  two-thirds  of  the  landowners 
aflfected,  filed  within  20  daj-s  from  the  first  hear- 
ing in  the  proceeding  after  notice  is  valid.^ — Id. 

For  Casks  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §{  3,  62. 
See,  also,  14  Cyc.  p.  1054. 

f  51.  Maintenaaoe,  oleaninK,  and  repair. 

Constitutionality  of  statutes,  see  ante,  f  2. 
Retroactive    operation   of    repealing    acts,    see 

Statutes,  S  275. 
Retroactive  operation  of  statutes,  see  -Statutes, 

§266. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  SS  63-65. 
See,  also,  14  Cyc  pp.  1054,  1055. 

152.  — -  Ia  general. 

[a]  (S«p.  1S89) 

Drainage  Act,  $  10  (Laws  1885,  p.  141), 
providing  that  after  the  construction  of  a  drain 
the  surveyor  of  the  county  shall  keep  the  drain 
in  repair  to  the  full  dimensions,  as  required  by 
the  original  specifications,  commits  the  propriety 
of  such  repairs  to  the  surveyor's  discretion,  and 
it  is  inmiaterial  'that  the  drain  was  not  com- 
pleted in  the  first  instance  according  to  the  orig- 
hial  specifications.— Kirkpatrick  v.  Taylor,  118 
Ind.  329,  21  N.  R  20. 

[b]  (Svp.  1S90) 

Where  a  county  surveyor  has  been  served 
by  a  landowner  with  the  statutory  notice,  pro- 
vided for  in  EUliott,  Supp.  §  1193,  requiring  him 
to  repair  a  ditch  by  cleaning  it  out  to  its  full 
dimensions,  and  determines,  in  the  exercise  of 
the  discretion  committed  to  him  in  such  matters, 
that  it  is  his  dnty  to  clean  the  ditch  out  as 
requested,  his  judgment  as  to  the  expediency  or 
necessity  of  the  repairs  is  conclusive,  and  the 
courts  will  not  control  his  action.— Amoss  v. 
Lassell,  122  Ind.  36,  23  N.  E.  525. 

[el  (S»p.  1890) 
In  an  action  to  enjoin  a  county  surveyor 
from  repairing  s  certain  ditch  seven  yeare  after 
it  had  been  established,  an  allegation  that  the 
ditch  was  not  completed  according  to  the  orig- 
mal  specifications  is  not  sufllcient  to  rebut  the 
presmnption  that  it  had  been  constructed  and 
accepted,  the  statute  providing  that  the  surveyor 
his  no  authority  to  repair  a  public  ditch  until 
after  it  had  been  constructed.— Bunnell  v.  Peet, 
123  Ind.  436,  24  N.  E.  146. 

[ce]    (Sap.  1891) 

Under  Acts  1885,  p.  141,  S  10,  which  pro- 
Tides  that  the  surveyor  of  the  county  in  which 
proceedings  have  been  had  for  the  construction 
of  1  ditch  shall  keep  the  ditch  in  repair,  and 
certify  the  cost  to  the  county  auditor,  who  shall 
draw  his  warrant  therefor  on  the  county  treas- 


urer to  be  paid  from  the  county  treasury,  which 
shall  be  reimbursed  therefor  by  assessment  on 
the  property  benefited,  an  auditor  to  whom  such 
certificate  has  been  made  should  not  draw  his 
warrant  for  so  much  of  the  costs  as  was  incur- 
red in  repairing  that  part  of  the  ditch  situated 
in  another  county.— Crooks  v.  State  ex  rel. 
Ramsey,  126  Ind.  572,  26  N.  B.  193. 

[d]     (Sap.  1892) 

Under  Elliotts  Supp.  §  1103,  authorizing 
the  construction  of  drains,  and  making  it  the 
duty  of  and  conferring  jurisdiction  on  the  coun- 
ty surveyor  to  keep  them  in  repair,  the  decision 
of  the  surveyor  as  to  the  propriety  of  making 
repairs  is  final.— Artman  v.  Wynkoop,  31  N. 
B.  468,  132  Ind.  17. 

Since  drains  constructed  under  act  March 
9,  1875,  were  not  especially  constructed  under 
the  supervision  of  the  commissionera  charged 
with  their  establishraent,  the  county  surveyor 
was  not  obliged  to  wait  until  such  drains  were 
entirely  completed  before  having  them  repaired, 
as  commanded  by  Elliott's  Supp.  1889,  §  1193, 
but  might  take  possession,  for  that  purpose,  of 
the  completed  portions.— Id. 

[e]     (App.  1895) 

If,  in  proceedings  to  repair  a  ditch,  the  sur- 
veyor proceed  under  color  of  the  statute,  and  in 
good  faith  perform  the  work  as  nearly  as  may 
be  according  to  the  original  plans  and  specifica- 
tions, he  has  discharged  his  duty,  and  the  only 
questions  for  the  court  to  determine  are  whether 
the  appellant's  lands  are  subject  to  the  assess- 
ment and  the  proportion  of  such  assessment  that 
should  be  placed  upon  them.  The  question  of 
the  propriety  of  the  repairs  can  neither  be  re- 
viewed nor  taken  into  consideration,  as  upon 
this  the  surveyor's  decision  is  final.— Romack  v. 
Hobbs,  41  N.  E.  391,  13  Ind.  App.  13a 

The  Legislature  had  the  right  to  dispense 
with  the  necessity  for  a  complaint  in  an  appeal 
in  proceedings  for  the  repairing  of  a  ditch.— Id. 

[f]  (App.  1896) 

Rev.  St  1894,  f  5631  (Elliott's  Supp.  i 
1193).  provides  that  after  the  construction  of  a 
drain  the  county  surveyor  shall  keep  the  same  in 
repair  to  the  full  dimensions  as  required  in  the 
original  specifications.  Held,  that  the  fact  that 
a  drain  was  not  completed  under  an  original  pe- 
tition therefor,  but  was  finished  under  a  sec- 
ond petition  for  a  drain  to  be  constructed  over 
the  course  outlined  in  the  original  petition,  did 
not  deprive  the  county  surveyor  of  the  right 
to  clean  out  at  least  the  portion  originally  built. 
—(1895)  Morrow  v.  Geeting,  41  N.  E.  848,  15 
Ind.  App.  358;   44  N.  E.  59. 

[g]  (Sap.  1898) 

The  "surveyor  of  the  county  in  which  the 
proceedings  were  had  for  the  construction"  of 
the  ditch,  on  whom  Rev.  St.  1894,  §  5631,  im- 
poses the  duty  of  keeping  in  repair  a  drain  in 
one  or  several  counties,  is  the  surveyor  of  the 
county  in  which  the  proceedings  for  the  orig- 
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inal  construction  were  begun.— Watkins  v.  State 
ex  rel.  Van  Auken,  40  N.  E.  169,  51  N.  E.  79, 
151  Ind.  123. 

The  cost  of  making  copies  of  the  assess- 
ment notices  for  repairs  of  a  ditch  is  a  proper 
charge  against  the  repairs,  and  is  not  necessari- 
ly part  of  the  official  duties  of  the  county  sur- 
veyor, to  be  paid  for  in  his  per  diem  provided 
for  by  Rev.  St.  1894,  §  5631.— Id. 

Rev.  St.  1894,  §  5631,  provides,  as  to  drain- 
age secured  by  proceedings  in  the  circuit  court, 
that  where  a  drain  is  completed  the  county  sur- 
veyor shall  keep  it  in  repair,  and  that  the  sec- 
tion shall  apply  to  all  drainage  works  under 
any  law  now  or  heretofore  in  force.  Held,  that 
it  applies  to  drainage  secured  by  proceedings 
in  commissioners*  court. — Id. 

[h]     (Sup.  1902) 

In  Bums'  Rev.  St.  1901,  $  5636,  providing 
that  the  decision  on  appeal  from  an  order  of  the 
surveyor  to  the  circuit  or  superior  court  of  the 
county  in  a  proceeding  for  the  repair  of  a  pub- 
lic ditch  shall  be  final  and  conclusive,  the 
words  "final  and  conclusive"  are  equivalent  to 
declaring  that  the  court's  judgment  shall  not 
be  subject  to  review  on  appeal. — Pittsburgh,  Ft. 
W.  &  C.  R.  Co.  V.  Gillespie.  63  N.  B.  845,  158 
Ind.  454. 

[1]     (App.  1910) 

Drainage  Act  (Acts  1907,  c.  275)  $  2,  re- 
quires the  county  surveyor  to  determine  the 
portion  of  a  drainage  ditch  that  the  owner  of 
each  tract  of  land,  each  corporation,  county, 
or  township,  assessed,  shall  annually  clean  out 
or  keep  inr  repair,  and  that  any  corporation  or 
person  aggrieved  may  appeal  therefrom.  It  also 
makes  it  the  duty  of  any  corporation  or  person 
to  whom  such  work  is  allotted  to  perform  the 
allotment.  General  Drainage  Law  (Acts  1907, 
c.  252)  §  9,  provides  for  assessment  of  benefits 
to  streets  from  the  maintenance  of  a  drainage 
ditch,  and  declares  that  such  assessment  shall 
be  against  the  cities  and  towns  in  which  the 
streets  are  located,  and  section  10  makes  it  the 
duty  of  the  township  trustee  to  see  that  the 
ditch  is  kept  clean,  open,  and  in  proper  repair. 
Held  that,  where  a  portion  of  a  drainage  ditch 
passed  through  a  city  and  carried  off  surplus 
water  from  the  streets  thereof,  and  the  city 
after  due  notice,  did  not  appeal  from  the  county 
surveyor's  allotment  of  a  portion  of  the  ditch 
to  the  city  to  keep  in  repair,  it  could  not  col- 
laterally attack  its  liability  to  pay  for  the 
maintenance  of  the  part  so  allotted  to  it,  but 
was  estopped  to  deny  such  liability  in  an  ac- 
tion by  the  township  to  i*ecover  the  cost  of 
cleaning  the  city's  portion  after  it  had  refused 
to  do  so.— CMty  of  Martinsville  v.  Washington 
Civil  Tp.,  ^lorgan  County,  92  N.  E.  191. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  $  63. 
See,  also,  14  Cyc.  pp.  1054,  1055. 


§53.  — -  Allotment     of     work     amonK 
landowner!. 

[a]  (Sup.  1890) 

Act  March  9,  1875,  and  Rev.  St.  1881,  c, 
49,  for  the  establishment  of  ditches  and  drains, 
provide  for  the  appointment  of  viewers,  and, 
upon  the  filing  of  a  remonstrance,  of  reviewers^ 
who  shall  go  over  the  work  of  the  viewers,  and, 
if  necessary,  make  a  reassessment  of  damages 
and  benefits,  and  a  reallotment  of  portions  of 
the  ditch  for  constiaiction  to  the  property  own- 
ers interested.  Acts  1889,  p.  53,  provides  for 
the  allotment  by  the  county  surveyor  of  por- 
tions of  each  ditch  to  the  landowners,  to  be  an- 
nually cleaned  out  and  kept  in  repair.  Held, 
that  the  proviso  therein  "that,  where  ditches 
were  originally  allotted  for  construction  by 
reviewers,  ♦  ♦  ♦  the  allotment  shall  remain 
the  same  for  repairs  under  this  act,"  is  a  re- 
striction which  does  not  apply  where  the  orig- 
inal allotment  was  made  by  viewers,  but  not  by 
reviewers.— Wheatley  v.  Romack,  124  Ind.  430^ 
24  N.  E.  1050. 

[b]  (App.  1895) 

In  an  action  by  a  township  trustee  for  the 
enforcement  of  a  lien  growing  out  of  the  re- 
pairing of  an  allotment  of  a  certain  public 
drain  assessed  on  real  estate  of  defendant,  it 
would  be  a  complete  defense  if  the  allotment 
was  completed  to  the  satisfaction  of  the  trustee- 
in  good  faith  before  such  trustee  had  the  work 
done  on  it  for  which  he  brought  the  action. — 
Norris  v.  Tice,  39  N.  E.  1046.  13  Ind.  App.  17- 

[c]  (App.  1895) 

An  allotment  of  work  on  the  repair  of  a 
public  ditch  is  void  and  subject  to  collateral  at- 
tack where  the  surveyor  failed  to  give  the  notice- 
to  landowners  required  by  Rev.  St.  1894,  §  5634. 
— Beatty  v.  Pruden,  13  Ind.  App.  507,  41  N.  E. 
961. 

R«v.  St.  1894,  S  5634,  provides  that  the 
surveyor  shall  cause  notices  to  be  posted  of  the 
time  when  and  place  where  objections  to  allot- 
ments of  repair  work  on  public  ditches  may  be 
heard,  and  further  provides  for  service  of  a  copy 
of  said  notice  "upon  the  trustee  of  the  township^ 
in  which  an  allotment  is  made  to  any  highway,  as 
summonses  are  served  upon  each  resident,  owner 
or  occupant  of  land."  Held^  that  the  provision, 
when  pro|>erly  punctuated  by  placing  a  semicolon 
after  the  word  "served"  and  removing  the  comma 
from  between  the  words  "resident"  and  "own- 
er," requires  a  copy  of  the  notice  to  be  served  on 
resident  owners  in  the  manner  in  which  sum- 
monses are  served.— Id. 

[d]  (Sap.  1896) 

Even  if  an  allotment  of  a  part  of  a  ditch 
to  a  person  to  clean  and  repair  is  void  because 
including  some  of  the  ditch  not  in  his  allot- 
ment for  construction,  and  not  having  been 
made  on  the  petition  of  a  majority  of  the  per- 
sons assessed,  still  he,  having  failed  to  clean  out 
even  the  part  included  in  his  allotment  for  con- 
struction, would,  to  the  extent  that  the  town- 
ship trustee  in  good  faith  cleaned  out  such  part. 
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be  liable  to  pay  therefor.— Zimmerman  ▼.  Sav- 
age, 145  Ind.  124,  44  N.  E.  252. 

An  order  of  the  county  surveyor,  mak- 
ing an  allotment  of  a  ditch  for  purposes  of 
cleaning  and  repairs,  different  from  that  for 
conBtrnction,  cannot  be  collaterally  attacked  on 
the  gronnd  that  it  was  not  on  petition  of  a  ma- 
jority of  the  persons  assessed,  as  required  by 
Rev.  St.  1894,  §  5633,  it  not  being  alleged  that 
the  surveyor  did  not  give  notice  of  time  and 
place  of  hearing  objections  to  the  allotment,  as 
section  5634  requires  him  to  do,  and  the  pre- 
sumption being  that  he  did,  and  relief  from  his 
order,  in  case  he  gives  notice,  being  obtainable, 
under  section  5635,  only  by  appeal. — Id. 

M     (8«p.  1898) 

Under  Acts  1889,  p.  53  (Bums'  Rev.  St. 
1894,  §  5633),  providing  for  the  repair  of  pub- 
lic ditches,  and  requiring  that  the  surveyor, 
whenever  practicable,  should  locate  each  allot- 
ment on  the  tract  of  land  assessed  for  its  re- 
pair, the  trustee  of  the  township  in  which  the 
allotment  is  located  has  jurisdiction  of  such 
repairs,  though  the  land  assessed  therefor  is 
situated  in  another  township.— Fletcher  v. 
White,  51  N.  E.  482,  151  Ind.  401. 

m  (S«P.  1898) 
Rev.  St.  1894,  f  5637  (Acts  1889,  p.  53,  § 
6,  as  amended  by  Acts  1893,  p.  271),  exempting 
the  owner  of  drained  lands  from  repairing  a 
public  drain  whenever  he  converts  the  portion 
running  through  his  lands  into  a  covered  tile 
drain  of  dimensions  sufficient  to  serve  the  pur- 
pose of  drainage,  and  avoid  the  necessity  of 
repair,  does  not  so  exempt  him  where,  because 
of  its  altitude,  it  does  not  drain  the  lands  as- 
sessed for  its  construction.— Cochran  v.  White, 
51  X.  E,  723,  151  Ind.  435. 

Rev.  St.  1894,  §  5632  (Acts  1889,  p.  53), 
authorizing  the  county  surveyor  to  allot  pub- 
lic drains  among  the  owners  of  the  lands  as- 
sessed for  their  construction,  to  be  by  them 
kept  in  repair,  and  placing  such  drains  under 
the  supervision  of  the  township  trustee,  in- 
cludes a  public  tile  drain.— Id. 

is]     (App.  1898) 

The  county  surveyor  is  not  entitled  to  com- 
pensation for  services  rendered  in  connection 
with  allotments  which  were  valid  under  the 
previous  allotment.— Board  of  Com*rs  of  Hen- 
dricks County  V.  Trotter,  49  N.  E.  97G,  19  Ind. 
App.  626. 

Where,  in  allotting  portions  of  ditches  to 
the  various  landowners  for  repairs,  notice  by 
personal  service  is  required  to  be  given  them 
of  a  time  and  place  where  objections  to  such 
allotment  may  be  heard,  the  failure  to  give 
such  notice  to  some  of  the  landowners  will  not 
invalidate  the  allotment  as  to  others  properly 
served.— Id. 

Where,  under  2  Bums*  Rev.  St.  1894,  $ 
.■»032  et  seq.  (Horner's  Rev.  St.  1897,  §  4284a  et 
^.),  the  county  surveyor  is  required,  after  al- 
lottinj?  to  the   various  landowners  portions  of 


ditches  to  be  kept  in  repair  by  them,  to  give 
each  landowner  notice  by  personal  service  of  a 
time  and  place  where  they  could  make  objec- 
tions to  such  allotment,  the  failure  to  give  such 
notice  invalidated  the  allotment,  and  a  mere  vol- 
untary acquiescence  therein  for  the  time  being 
could  not  bind  the  landowners  for  the  future. 
—Id. 

Under  2  Bums'  Rev.  St.  1894,  %  5634  (Hor- 
ner's Rev.  St.  1897,  §  4317e),  which  authorizes 
the  county  surveyor  to  give  notice,  to  the  va- 
rious landowners  to  whom  have  been  allotted 
portions  of  a  ditch  to  be  kept  in  repair,  of  a 
time  and  place  to  make  objections  to  such  al- 
lotment where  there  had  been  failure  to  give 
such  notice  previously  when  the  allotment  was 
made,  applies  only  where  the  former  allotment 
was  invalid.-~Id. 

The  allotment  of  a  portion  of  a  ditch  to  a 
landowner,  to  be  by  him  kept  in  repair,  is  valid, 
although  no  personal  notice  was  given  him  of 
the  time  and  place  to  hear  objections  thereto, 
where  he  voluntarily  appeared  and  presented 
his  objections.— Id. 

[h]     fSTap.  1900) 

Under  Bums*  Rev.  St.  1894,  §  5633,  pro- 
viding that  the  work  of  keeping  a  drain  in  re- 
pair shall  be  allotted  to  each  tract  of  land  as- 
sessed for  the  constmction  thereof,  "and  also 
to  each  parcel  of  land  ♦  ♦  ♦  according  to 
benefits  to  be  received  thereby,**  the  fact  that 
lands  in  the  vicinity  of  a  public  drain  were  not 
assessed  for  its  original  constmction,  it  having 
been  adjudged  when  the  work  was  projected 
that  they  would  not  be  benefited  thereby,  does 
not  exempt  them  from  liability  for  its  main- 
tenance, when  it  is  shown  that  they  will  derive 
benefit  therefrom  by  reason  of  natural  or  arti- 
ficial changes  in  their  condition  since  the  drain 
was  constructed.— Roundenbush  v.  Mitchell,  57 
N.  E.  510,  154  Ind.  616. 

[i]  (Sup.  1902) 
Bums*  Rev.  St.  1894,  §§  5633-5635,  pro- 
vides that  the  county  surveyor  shall  allot  to 
the  owner  of  each  tract  of  land  assessed  for 
the  constmction  of  a  ditch  the  portion  which 
such  owner  shall  keep  in  repair,  and  that  he 
shall  give  notice  thereof  to  the  landowners, 
and  hear  all  objections  to  such  allotment,  which 
he  may  confirm  or  change  as  justice  may  re- 
quire. Section  5636  authorizes  an  appeal  from 
the  determination  of  the  surveyor  to  the  cir- 
cuit court,  and  provides  that  its  decision  shall 
be  final.  Held,  that  an  appeal  would  not  lie 
from  the  decision  of  the  circuit  court  in  such 
case.— Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Gilles- 
pie, 63  N.  E.  845,  158  Ind.  454. 

[J]  (App.  1902) 
By  Bums'  Rev.  St.  1894,  §§.  5637,  5638,  a 
landowner  must  make  repairs  on  his  allotment 
of  a  public  ditch  within  the  time  fixed  in  the 
notice  given  him,  and  if  the  work  is  not  done 
within  the  time  fixed  in  the  notice  it  is  made 
the  duty  of  the  trustee  to  complete  such  work 
and  certify  the  costs  thereof,  including  his  own 
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per  diem,  to  the  auditor  of  the  county,  who 
must  place  the  same  upon  the  tax  duplicate,  as 
other  taxes,  to  be  collected.  Held,  that  when  a 
landowner  failed  to  complete  his  work  on  his 
allotment,  and  the  trustee  completed  the  same, 
the  landowner  was  liable  for  the  tax,  though 
the  trustee  had  agreed  with  the  owner  that  the 
latter  might  himself  finish  the  work.-— Davison 
V.  Campbell,  63  N.  E.  779,  28  Ind.  App.  G88. 

[k]     (App.  1904) 

An  allotment  of  a  drainage  ditch  for  clean- 
ing and  repairs  had  been  made  by  a  county  sur- 
veyor without  notice,  and  was  therefore  in- 
valid, and  in  a  notice  of  subsequent  proceedings 
they  were  called  an  "allotment,**  whereas  they 
were  recorded  as  a  "reallotment,**  and  a  land- 
owner attacking  the  latter  proceedings  by  a 
subsequent  suit  objected  to  such  notice,  but 
claimed  that  the  prior  allotment  was  so  far 
regular  that  it  might  have  been  perfected  by  a 
subsequent  notice  under  Acts  1807,  p.  157,  c 
90.  Held,  that  it  was  immaterial  whether  the 
notice  spoke  of  an  allotment  or  a  reallotment, 
as  on  his  theory  of  the  case  he  would  be  bound 
by  a  change  in  the  previous  allotment  on  such 
a  notice,  and,  besides,  the  surveyor  could  not 
invalidate  his  acts  by  a  wrong  name. — Hille  v. 
Xeale,  C9  N.  B.  713,  32  Ind.  App.  341. 

Bums*  Rev.  St.  1894,  §  5G43  (Homer's 
Rev.  St.  1901,  f  42841),  providing  for  a  new 
allotment  of  a  drainage  ditch  for  cleaning  and 
repairs,  has  no  application  where  no  legal  al- 
lotment is  in  existence.— Id. 

Voluntary  acquiescence  by  landowners  for 
the  time  being  in  invalid  requirements  as  to 
cleaning  and  repairing  a  drainage  ditch  cannot 
bind  them  for  the  future  as  to  void  allotments. 
-Id. 

Acts  1897,  p.  157,  c.  90,  after  a  preamble 
reciting  that  whereas  county  surveyors  fail,  un- 
der Bums*  Rev.  St.  1894,  §  5634,  to  give  "per- 
sonal notice**  of  the  hearing  of  objections  to  al- 
lotments for  repairihg  and  cleaning  drainage 
ditches,  and  whereas  the.  Supreme  Court  have 
decided  that  "such  personal  notice**  is  neces- 
sary, provides  for  establishing  by  a  "personal 
notice**  allotments  as  previously  determined  in 
counties  where  surveyors  failed  to  give  the  re- 
quired "personal  notice.**  Held  to  apply  only 
where  attempt  was  made  to  give  the  required 
statutory  notice,  and  not  to  cases  where  there 
was  no  attempt  whatever.— Id. 

An  allotment  for  the  cleaning  and  repair  of 
a  ditch  on  due  notice  in  accordance  with  the 
statute  is  not  invalid  because  of  an  attempted 
allotment  without  notice  within  two  years  prior 
thereto ;  such  prior  allotment  being  wholly  void. 
-Id. 

[I]     (Sup.  1906) 

Bums*  Ann.  St.  1901,  §  5637,  provides  that 
after  allotments  for  repairs  of  public  drains 
have  been  made  it  shall  be  the  duty  of  the  own- 
er of  each  tract  of  land  to  clean  out  and  repair 
the  portion  allotted  to  such  tract  between  cer- 
tain  dates  in   each  and  every  year.     Section 


5638  makes  it  the  duty  of  the  township  trustee 
to  fix  the  exact  limits  for  such  work  after  Au- 
gust 1st  and  before  November  1st  of  each  year; 
and  section  5639  provides  that,  if  the  portion  so 
allotted  to  the  land  of  an  owner  becomes  filled 
or  obstmcted  by  the  negligence  of  the  owner 
or  occupant  of  the  land,  etc.,  it  shall  be  his  duty 
to  remove  all  obstmctions  before  August  31st 
of  each  year.  Held,  that  the  owners  of  land 
against  which  allotments  for  the  repair  of  a 
public  drain  have  been  made  are  bound  to  clean 
out  the  same  annually,  independent  of  any  ac- 
tion on  the  part  of  the  township  trastee.— Beery 
v.  Driver,  76  N.  E.  967,  167  Ind.  127. 

Such  landowners  could  not  negligently  suf- 
fer or  cause  the  drain  to  become  filled  up  and 
obstmcted,  and,  under  the  guise  of  constmcting 
a  new  work,  compel  other  landowners  to  con- 
tribute to  the  expense  of  removing  such  ob- 
stmctions, where  the  existing  ditch,  if  properly 
cleaned  and  repaired,  would  efltectually  drain 
their  lands  and  dispense  with  the  necessity  for 
the  proposed    improvement. — Id. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  f  64. 
See,  also,  14  Cyc.  p.  1055. 

§  54.  —  Contracts. 

Power   of   city   to   contract,   see   Municipal 
Corporations,  §§  277,  286. 

[a]  (Sup.  1890) 

In  the  absence  of  statutory  directions,  the 
surveyor  need  not  give  notice  of  the  letting  of 
the  contract  for  repairing  a  ditch.— Bunnell  ▼. 
Peet,  123  Ind.  436,  24  N.  E.  146. 

[b]  (Sup.  1892) 

Under  Elliott,  Sup.  $  1193,  which  requires 
the  county  surveyor  to  keep  the  ditches  in  his 
county  in  repair,  the  surveyor  is  the  judge  of 
the  means  to  be  employed  to  accomplish  the 
work,  and  the  landowners  cannot  escape  liabil- 
ity on  assessments  because  the  workmen  em- 
ployed were  paid  by  the  day,  and  no  competition 
was  invited.— Scott  v.  Stringley,  31  N.  E.  953, 
132  Ind.  378. 

[c]  (Sup.  1906) 

Bums'  Ann.  St.  1901,  §  5638,  provides 
that,  if  a  landowner  fails  to  clean  his  allotment 
of  a  public  ditch,  the  township  trustee  shall 
have  the  same  cleaned  and  certify  the  cost  to 
the  county  auditor,  who  shall  place  it  on  the 
tax  duplicate,  and  also  provides  that  the  trustee 
may  recover  such  expense  and  his  fees  by  ac- 
tion. Held,  that  neither  a  township  nor  its 
trustee,  as  such  official,  is  liable  for  the  work 
performed  in  cleaning  out  any  allotment  of  a 
public  ditch  under  a  contract  of  employment 
made  by  the  trustee  under  the  statute.— Quick  v. 
Parratt,  78  N.  E.  232,  167  Ind.  31. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  §  65. 
See,  also,  14  Cyc.  p.  1055. 
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{55.  CoBstniotioii   aad   maintenaiioe  of 
liridgei  and  crossins** 

[a]  (Sup.  1888) 
Mandamus  will  not  He  at  the  suit  of  a 
township  trustee  to  compel  a  drainage  commis- 
sioner to  bridge  the  crossing  of  a  highway  by  a 
large  drain  constructed  by  him  under  order  of 
court,  where  he  has  no  fund  except  the  assess- 
ments made  for  the  specific  purpose  of  con- 
structing the  drain.— Rigney  v.  Fischer,  113  Ind. 
313,  15  N.  E.  594. 

Fob  Cases  fbom  Other  States, 
See  17  Cent.  Dig.  Drains,  §  61. 
See,  also,  14  Cyc.  p.  1053. 


$56.  Damages     from      oonstmotion      or 
maintenanoe. 

Action  of  debt  by  landowner  against  county 
for  damages  from  construction,  see  Debt,  Ac- 
tion OF,  S  3. 

Opinion  evidence  as  to,  see  Evidence,  S  497. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  67-69. 
See,  also,  14  Cyc.  pp.  1056,  1057. 


{57.  — -  In  seneral* 

[a]  (Sap.  1851) 

Where  the  report  of  persons  appointed  to 
assess  damages  sustained  for  draining  a  creek 
was  set  aside,  and  the  application  for  the  sec- 
ond assessment  was  not  made  until  the  lapse 
of  about  seven  years  thereafter,  it  was  held  that 
the  second  application  was  made  too  late.— 
Brake  v.  Board  of  Com*r8  of  Vigo  County,  2 
Ind.  60a 

[b]  (Sup.  1896) 

If  the  cost  of  temporary  changes  in  a 
railroad  bridge,  to  admit  of  improvements  to  a 
stream  for  drainage  purposes,  do  not  arise  from 
the  railroad  company's  continuing  duty  to  so 
maintain  its  bridges  as  to  admit  public  rights 
iccTuing  subsequent  to  the  construction  of  the 
bridge,  such  changes  are  proper  subjects  for  con- 
nderation  in  the  ditch  proceedings,  and  the  cost 
thereof  should  be  deducted  from  the  company's 
assessment  of  benefits.— Liake  Erie  &  W.  R.  Co. 
T.  Cluggish,  42  N.  E.  743,  143  Ind.  347. 

As  the  drainage  act  (Rev.  St.  1894,  § 
5GS)  provides,  as  a  cause  of  remonstrance,  that 
the  land  assessed  "will  not  be  benefited  to  the 
extent  of  tbe  assessment,*'  and  that  the  lands 
'*will  be  damaged  by  the  construction  of  the 
proposed  work,"  a  railroad  company  cannot  ob- 
ject to  the  temporary  removal  of  its  bridge  over 
a  stream,  which  was  to  be  dredged,  on  the 
ground  that  the  cost  thereof  is  not  within  the 
statutory  cause  for  remonstrance,  and  that  the 
contractor  had  not  made  compensation  to  it 
therefor,  after  it  has  obtained  an  allowance,  by 
the  reduction  of  its  assessment,  for  the  cost  of 
makmg  a  proper  passageway  under  its  tracks 
for  such  improvement— Id. 


[cl      (S«p.  1897) 

Under  statutory  proceedings  in  the  circuit 
court,  a  drain  was  completed  nearly  three  years 
after  its  establishment,  whereupon  an  interven- 
ing petition  was  filed,  seeking  allowance  for 
damages  resulting  to  land  by  reason  of  the  drain 
which  it  was  alleged  could  not  have  been  fore- 
seen at  the  time  the  petitioner  was  notified  to 
appear,  and  make  any  remonstrance  she  saw 
fit  to  the  damages  or  benefits  assessed.  Held, 
that  the  petition  was  properly  stricken  from 
the  files  in  view  of  Rev.  St.  1894,  §  5625,  which 
provides  that,  where  the  finding  of  the  court  is 
against  remonstrances  made,  the  confirmation 
of  assessments  made  by  the  conmiissioners 
should  be  final  and  conclusive.— Hoefgen  v. 
Harness,  148  Ind.  224,  47  N.  E.  470. 

For  Cases  fboh  Other  States, 

See  17  Cent.  Dig.  Drains,  S§  67,  69. 
•See,  also,  14  Cyc.  p.  1056. 

§  58.  —  Deduotion  or  set-off  of  bene- 
fits. 
[a]    (Sup.  1896) 

The  damages  referred  to  in  Rev.  St.  1894. 
§  5660  (Rev.  St  1881,  §  4290),  in  relation  to 
drainage,  which  shall  be  assessed  '*to  the  parties 
owning  the  lands  benefited,  in  proportion  as  each 
tract  of  land  is  assessed  for  benefits,"  mean  the 
actual  damages,  if  any,  after  deducting  the  ben- 
efits.— Wilson  v.  Talley,  144  Ind.  74,  42  N.  E. 
362.  1009. 

[bl     (Sup.  1902) 

Testimony  of  a  civil  engineer,  experienced 
in  railroad  construction  in  the  vicinity,  as  to 
the  relative  cost  of  the  maintenance  of  a  rail- 
road bed  made  of  muck  soil  when  saturated  by 
seepage  from  standing  water  and  when  dry, 
and  as  to  the  relative  value  of  the  property  un- 
der the  two  conditions,  tended  to  establish  bene- 
fits, and  was  admissible.— Pittsburgh,  C,  C.  & 
St.  L.  R.  Co.  V.  Machler,  63  N.  E.  210,  158 
Ind.  159. 

Where  a  railroad  company  filed  a  remon- 
strance, testimony  that  the  proposed  drain 
would  carry  off  the  water  from  the  side  ditches 
of  the  railroad  that  then  had  no  outlet,  and 
as  to  the  general  sufiiciency  of  the  drain  to 
convey  the  water  away  from  the  vicinity  of  the 
road,  and  thus  make  another  culvert  or  bridge 
in  the  neighborhood,  then  being  maintained  by 
the  company,  unnecessary,  tended  to  show  bene- 
fits, and  was  competent— Id. 

For  Cases  from  Other  States, 
See  17  Ont.  Dig.  Drains,  |  68L 
See,  also,  14  Cyc.  p.  1057. 


§  62.  Use  of  drain* 
[a]     (Sup.  1883) 
A  private  drain  may  be  connected  on  a 
person's  own  land  with  a  public  one,  provided 
the   utility   of   the   latter   is  not   destroyed.— 
Toops  v.  State,  92  Ind.  13. 
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[b]  (Sap.  1884) 

Owners  of  land  drained  by  a  statutory 
drain  may  obtain  an  injunction  against  another 
landowner,  not  affected  by  said  drain,  who  has 
begun  to  dig  a  ditch  on  his  land  with  a  view 
to  directing  the  water  thereon  into  said  drain, 
and  thereby  overtaxing  its  capacity. — Pence  v. 
Garrison,  93  Ind.  345. 

[c]  (App.  1893) 

A  complaint  which  alleges  that  a  public 
ditch  had  been  established,  bordering  on  plain- 
tiff's land;  that  thereafter  defendants  had  con- 
nected with  such  public  ditch  another  ditch,  di- 
verting large  quantities  of  water  which  had 
theretofore  been  accustomed  to  flow  off  in  an- 
other course;  that  by  reason  thereof  the  public 
tlitch  was  overtaxed,  and  plaintiff's  land  was 
overflowed;  that  defendants  bad  also  wrong- 
fully cut  a  third  ditch  partially  across  plaintiff's 
land,  also  connecting  with  the  public  ditch, 
causing  large  quantities  of  water  to  flow  on 
plaintiff's  land,  partially  submerging  it, — is  not 
based  on  Rev.  St.  1881,  §  2154,  relating  to  the 
obstruction  of  public  ditches,  but  on  the  com- 
mon-law doctrine  that  one  has  no  right  to  col- 
lect surface  water  on  his  own  premises,  and  by 
means  ot  a  ditch  discharge  such  water  on  the 
land  of  another,  where  it  was  not  accustomed 
to  flow  by  nature,  nor  to  divert  the  flow  of  a 
water  course  from  its  rightful  channel.— Young 
V.  Gentis,  7  Ind.  App.  199,  32  N.  E.  796. 

Water  flowing  by  natural  means  on  lands 
.assessed  for  the  construction  of  a  public  ditch 
may  be  conducted  into  such  ditch  by  means  of 
lateral  aqueducts,  but  this  right  does  not  ex- 
tend to  lands  not  so  assessed.  Nor  may  one 
whose  land  has  been  assessed  collect  thereon 
by  artificial  means  waters  from  land  not  as- 
sessed, and  discharge  such  waters  into  a  public 
ditch  in  such  quantities  as  to  cause  an  overflow 
and  injury  to  adjoining  land.— Id. 

[d]  (Sap.  1897) 

Where  a  drainage  pipe  is  constructed  by 
the  board  of  commissioners,  with  capacity  to 
drain  only  a  part  of  a  tract  of  land,  the  owner 
of  such  tract  cannot  divert  water  from  another 
portion  of  such  tract  into  the  ditch,  where  to 
do  so  would  injure  other  land  drained  by  said 
ditch,  although  the  tract  could  not  otherwise 
be  drained  at  all,  and  although  the  benefit  ac- 
cruing to  the  portion  drained  was  assessed  to 
the  amount  of  such  benefit  against  the  entire 
tract.— Drake  v.  Schoenstedt,  48  N.  E.  629,  149 
Ind.  90. 

Fob  Cases  from  Otheb  States, 
See  17  Cent.  Dig.  Drains,  §  66. 
See,  also,  14  Cyc.  p.  1055;    note,  41  It.  R 
A.  751. 

$  63.   Injuriei   from  def eoti   or   obitmo- 
tions. 
[a]     (Sup.  1878) 

An  obstruction  of  a  ditch  running  through 
pasture  lands,  caused  by  the  natural  washing 
of  the  banks  of  the  ditch,  and  to  which  the  ob- 


structing party  contributed  only  by  properly 
using  and  pasturing  the  adjacent  land,  does 
not  render  him  liable  in  damages,  under  Act 
^larch  11,  1867  (Acts  1867,  p.  186),  to  another 
person  injured  by  such  obstruction. — Ayres  v. 
Laughlin,  62  Ind.  327. 

A  person  obstructing  a  ditch,  under  the 
drainage  act  of  March  11,  1867  (Acts  1867,  p. 
186),  was  liable  for  damages  to  any  one  injured 
thereby  in  the  sum  of  one  dollar  for  each  day 
the  obstruction  continued,  and  not  merely  for 
compensatory  damages. — Id. 

[b]  (Sop.  1879) 

A  complaint  for  obstructing  a  ditch,  based 
on  section  13  of  the  drainage  act  of  March  11, 
1876,  prescribing  a  penalty  for  any  drain  or 
ditch  constructed  under  that  act,  is  insufficient, 
since  that  section  was  repealed  and  superseded 
by  section  20  of  the  drainage  act  of  March  9, 
1875  (1  Rev.  St.  1876,  pJ  428).— Chambers  v. 
Kyle,  67  Ind.  206. 

A  complaint  alleging  that  defendant  unlaw- 
fully, negligently,  and  willfully  obstructed  a 
ditch  draining  defendant's  land  by  throwing  a 
large  number  of  rails  into  the  ditch,  and  also 
allowing  hogs  to  wallow  in  it,  whereby  the  wa- 
ter was  caused  to  back  upon  plaintiff's  land, 
stated  a  cause  of  aclion  either  at  common  law 
or  under  1  Rev.  St.  1876,  p.  428,  making  it  an 
offense  to  obstruct  drains,  and  allowing  the 
recovery  of  damages  therefor. — Id. 

[c]  (Sap.  1882) 

In  an  action  for  the  obstruction  of  a  drain, 
where  theie  was  evidence  that  the  defendant 
had  caused  logs  to  be  placed  in  the  ditch  to 
make  a  wagon  way  across,  which  had  been  re- 
moved shortly  afterwards,  and  that  there  were 
other  logs  and  chunks  in  the  ditch  which 
looked  as  if  they  had  been  rolled  in,  an  in- 
struction that  there  was  no  evidence  tending  to 
show  any  obstruction  in  the  ditch  was  not  prej- 
udicial to  the  plaintiff  where  it  was  not  shown 
that  the  logs  and  chunks  left  in  the  ditch  con- 
stituted a  material  impediment  to  the  flow  of 
water,  and  where  nominal  damages  were  award- 
ed.—Chambers  v.  Kyle,  87  Ind.  83. 

An  owner  of  land  is  not  liable  for  obstruct- 
ing a  ditch  thereon  unless  it  is  willfully  done, 
and  a  person  who  has  stood  by  and  allowed  his 
crops  to  be  spoiled  by  reason  of  such  obstruc- 
tion, which  he  might  easily  have  removed,  has 
no  remedy. — Id. 

In  an  action  for  damages  for  obstructing  a 
drain  on  defendant's  land,  the  complaint  should 
show  that  the  drain  was  properly  constnicted 
under  the  statute,  and  the  order  of  the  county 
board  for  the  constniction  of  the  drain  is  ad- 
missible to  show  the  legality  of  such  drain. — Id. 

The  mere  fact  that  defendant  suffered  his 
hogs  to  feed  in  his  field,  where  they  wallowed 
in  the  ditch,  by  which  plaintiff's  lands  were 
drained,  and  obstructed  it  to  the  damage  of 
plaintiff,  is  not  "willful"  injury  for  which  alone 
he  is  liable  under  the  statute. — Id. 
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Where  the  drain  by  which  plaintiflTs  land 
was  drained  is  inadvertently  obstructed  by 
defendant  on  defendant's  land,  plaintiff,  in  case 
he  fails  to  remove  the  obstructions,  can  only 
reoorer  for  such  damages  to  his  crops  as  would 
liave  accrued  before  he  could  have  reasonably 
^eeted  the  removal  of  the  obstruction.— Id. 

[d]  (Sap.  1893) 

In  a  suit  by  one  adjoining  landowner  to  re- 
strain another  from  obstructing  a  ditch,  the  an- 
s>ver  alleged  that  the  owners  of  the  adjoining 
farms,  by  agreement,  constructed  a  tile  ditch  to 
drain  the  water  which  would  naturally  flow  into 
it  from  the  farms;  that  plaintiff  without  de- 
fendant's knowledge,  lowered  the  ditch  on  his 
land,  and  made  lateral  drains,  and  thereby 
caased  water  to  flow  into  the  ditch  which  did 
not  naturally  belong  there;  that  thereby  de- 
fendant's land  was  flooded  and,  in  order  to 
titop  the  flow,  defendant  dug  up  a  part  of  the 
ditch.  Held,  that  plaintiff  was  entitled  only 
to  sooh  right  as  the  original  construction  of  the 
drain»  in  accordance  with  the  arrangement  or 
flsreement  in  relation  thereto,  gave  to  him,  and 
such  right  might  have  been  enforced  had  he 
remained  in  a  position  to  do  so. — McAllister  v. 
Henderson,  34  N.  E.  221,  134  Ind.  453. 

[e]  (App.  1908) 

Bums'  Ann.  St.  1901.  §  5645,  provides  that 
'•Any  person  who  shall  obstruct,  injure  or  de- 
stroy any  work  constructed  in  pursuance  of  any 
law  of  this  state  for  the  drainage  of  lands  shall, 
on  conviction,  be  fined,**  etc.,  "and  shall  be  lia- 
ble for  damages  to  such  person  or  persons  as 
may  have  suffered  damages  thereby."  Held, 
that  it  is  not  necessary  to  aver  or  prove,  in  an 
action  under  this  statute,  that  the  destruction 
of  the  drain  was  negligently  done,  or  that  the 
plaintiff  did  not  contribute  to  it,  since  it  is  the 
act  itself  which  is  unlawful.— Kelsay  v.  Chica- 
iro,  C.  &  L.  R.  R.,  41  Ind.  App.  128,  81  N,  E. 
:»22. 

Bums'  Ann.  St.  1001,  §  5645,  provides  that 
"any  person  who  shall  obstruct,  injure  or  de- 
stroy any  work  constructed  in  pursuance  of  any 
law  in  this  state  for  the  drainage  of  lands,  shall, 
on  conviction,  be  fined,"  etc.,  **and  shall  also 
he  liable  for  damages  to  such  person  or  persons 
««5  may  have  suffered  damages  thereby.'*  Hcldy 
that  a  railroad  company  which  destroyed  a 
drain  constmcted  under  a  state  law  was  liable 
to  the  owner  of  lands  rendered  untillable  by 
such  act. — Id. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  70,  71. 
See,  al.so,  14  Cyc.  p.  1057;    note,  39  L.  R. 
A.  69. 

i  64.  Offensea   inoident   to   oonatruotion, 
naalntenai&oet  or  use. 

[a]    (Sup.  1883) 

Where,  in  a  prosecution  for  obstnicting  a 

public  ditch,  the  evidence  shows  that  the  ditch 

wa«  constructed  under  the  order  of  the  board 

of  county  commissioners,   it  entitled   the  state 


to  treat  it  as  having  been  established  in  accord- 
ance with  law,  and  it  was  not  necessary  for  the 
state  to  prove  that  all  the  requirements  of  the 
statute  providing  for  the  construction  of  ditches 
have  been  complied  with. — ^Toops  y.  >8tate,  92 
Ind.  13. 

In  a  prosecution  for  obstructing  a  public 
ditch,  a  verdict  finding  defendant  guilty  of  ob- 
structing a  work  constructed  in  pursuance  of 
the  law  of  the  state  for  the  drainage  of  lands 
as  charged  in  the  affidavit  and  information,  and 
that  he  be  fined  a  certain  sum,  is  sufficient,  for 
it  finds  defendant  guilty  as  charged  in  the  affi- 
davit and  information,  and  such  statement  was 
enough  without  the  others.— Id. 

In  a  prosecution  under  Rev.  St  1881,  S 
2153,  making  it  a  penal  offense  to  unlawfully 
obstruct  and  injure  a  public  ditch,  malice  need 
not  be  shown.— Id. 

An  information,  under  Rev.  St.  1881,  { 
2153,  making  it  a  penal  offense  to  unlawfully 
obstruct  and  injure  a  public  ditch,  which  al- 
leges that  the  ditch  was  constructed  under  an 
order  of  the  county  board,  sufficiently  shows 
that  it  was  a  public  ditch,  though  it  is  not  al- 
leged that,  in  establishing  it,  the  requirements 
of  the  drainage  laws  were  complied  with.— Id. 

An  information,  under  Rev.  St.  1881,  i 
215.3,  making  it  a  penal  offense  to  unlawfully 
obstruct  or  injure  a  public  ditch,  which  so  de- 
scribes the  ditch  as  to  inform  defendant  with 
reasonable  certainty  of  the  character  and  the 
place  of  the  alleged  obstruction,  sufficiently 
identifies  the  ditch.- Id. 

An  information  charging  the  obstruction 
of  a  drain  •*by  unlawfully  removing  a  tile  there- 
from, tlifreby  causing  said  ditch  to  fill  up  with 
mud,  dirt,  and  other  substances,  and  did  then 
and  there,  and  thereby,  unlawfully  divert  the 
water  in  said  ditch  from  its  proper  channel, 
and  did  unlawfully  injure,  obstmct.  and  destroy 
said  ditch,*'  sufficiently  charges  an  offense  under 
Rev.  St.  1881,  §  2153,  making  it  a  penal  offense 
to  obstruct,  injure,  or  destroy  any  work  con- 
structed for  the  drainage  of  land.— Id. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  §  71. 

n.  ASSESSMENTS  AND  SPECIAIi 
TAXES. 

As  breach  of  covenant  against  incumbrances, 
see  Covenants,  §  ^. 

Collateral  attack  on  judgment  for  violating  stat- 
ute against  obstruction,  see  Judgment,  §  478. 

Determination  of  benefits  as  legislative  ques- 
tion, see  Constitutional  Law,  §  70. 

Effect  of  failure  to  appoint  guardian  ad  litem 
for  infant,  see  Infants,  §  87. 

Liability  of  township  for  assessment,  see 
Towns,  §  16. 

Lis  pendens,  see  Lis  Pendens,  §  24. 

Parol  evidence  to  explain  abbreviation  in  as- 
sessment, see  Evidence,  §  455. 
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Power  of  Legislature  to  require  township  to  pay 
drainage  assessment,  see  Towns,  §  16. 

Rights  and  liabilities  as  between  parties  to 
mortgages,  see  Mobtoaoes,  §  200. 

Schedule  of  assessments  as  property  subject  to 
execution,  see  Execution,  §  20. 

§  66.  Power  to  levy  in  seneraL 

[a]  (Sup.  1860) 

A  drainage  company  has  no  right  to  levy 
assessments  or  taxes  for  drains  that  do  not  pro- 
mote public  health  or  welfare,  but  merely  ren- 
der farms  more  productive.— Anderson  v.  Kerns 
Draining  Co.,  14  Ind.  199,  77  Am.  Dec.  G3. 

Under  the  constitution,  the  legislature  may, 
by  a  general  law,  if  for  the  public  good,  pro- 
vide for  the  construction  of  drains  when  neces- 
sary, and  for  the  assessment  of  those  benefited 
thereby.— Id. 

[b]  (Sap.  1868) 

Procuring  an  assessment  to  be  made  upon 
lands  to  aid  in  the  construction  of  a  drain  is  a 
corporate  act,  and  cannot  be  legally  done  until 
after  the  articles  of  association  have  been  re- 
corded.—New  Eel  River  Draining  Ass  n  v.  Dur- 
bin,  30  Ind.  173. 

[c]  (Sup.  1884) 

Rev.  St.  1881,  §§  4274-75,  authorizing  the 
drainage  of  lands  by  assessments  on  land  bene- 
fited by  the  work  where  the  public  health  will 
be  improved,  public  highways  benefited  or  where 
the  work  is  of  public  utility  is  not  repugnant 
to  the  Constitution,  and  the  Legislature  has  the 
power  to  authorize  the  drainage  of  wet  and 
overflowed  lands  at  the  expense  of  those  whose 
real  estate  is  benefited  by  the  work.— Wisbmier 
V.  State,  97  Ind.  ICO. 

[d]  (Sup.  1910) 

The  Legislature,  in  enacting  laws  for  the 
construction  of  drains  payable  by  assessments 
on  the  lands  benefited,  exercises  the  sovereign 
power  of  taxation.— Baldwin  v.  Moroney,  91  N. 
E.3. 

Fob  Cases  fbom  Other  States, 
See  17  Cent.  Dig.  Drains,  S  72. 

S  67.   Constitiitional  and  statutory  pro- 
▼isions. 

Denial  of  due  process  of  law,  see  Constitu- 

TioNAii  Law,  S  289. 
Deprivation    of   property   without   due   process 

of  law,  see  Constitutional  Law,  §  290. 

[a]     (Sup.  1874) 

Act  March  11,  1867,  to  enable  the  owners 
of  wet  lands  to  drain  and  reclaim  them,  etc., 
operated  to  repeal  Act  June  4,  1861,  and  Act 
March  7,  1863,  on  the  same  subject,  taking 
away  all  rights  of  action  under  such  acts  upon 
any  assessment  of  benefits.— Roush  v.  Morrison, 
47  Ind.  414. 

[bl  Act  March  8,  1883,  J  7,  authorizing  town- 
ship trustees  to  repair  public  drains,  and  re- 
move obstructions,  and  to  assess  the  cost  on  the 


lands  benefited.  Is  constitutional  and  valid.— 
(Sup.  1887)  Weaver  v.  Templin,  113  Ind.  298, 
14  N.  E.  600;  (1888)  Dunkle  v.  Herron,  115 
Ind.  470,  18  N.  E.  12. 

[c]     (Sup.  1889) 

Section  13  of  the  drainage  act  of  April  6^ 
1885,  repealing  the  drainage  law  of  March  8^ 
1883,  provides  that  where  application  has  been 
made,  or  proceedings  are  pending,  or  works  are 
in  process  of  construction  under  the  repealed 
act,  the  same  may  be  completed,  and  ass^sa- 
ments  collected  according  to  the  provisions  of 
the  act.  Held,  that  for  repairs  made  on  a  ditch 
under  the  act  of  1883  a  township  trustee  could 
make  an  assessment  according  to  the  provisions 
of  such  act  after  the  passage  of  th^  act  of  1885. 
— Geiger  v.  Bradley,  117  Ind.  120, 19  N.  E.  760. 

Fob  Cases  fbom  Ctheb  States, 

See  17  Cent.  Dig.  Drains,  ff  73,  76,  91. 
See,  also,  14  C^yc.  p.  105a 

§  68*  Purposes  of  levy  or  asseasment* 

[a]  (Sup.  1887) 

Under  an  act  (Acts  1883)  giving  township 
trustees  authority  to  repair  drains  and  provid- 
ing for  assessments  therefor,  a  trustee  has  the 
burden  of  showing  that  the  assessment  is  one 
he  had  authority  to  make,  and,  if  there  is  a 
special  finding  showing  that  the  trustee  enlarged 
and  improved  a  ditch  instead  of  restoring  it  to 
the  condition  it  was  in  when  first  completed,  the 
assessment  cannot  be  enforced.— Weaver  v.  Tem- 
plin, 14  N.  E.  600,  113  Ind.  298. 

[b]  (Sup.  1892) 

Under  Elliott's  Supp.  |  1178,  in  relation 
to  drainage  assessments  and  the  making  thereof 
by  the  drainage  commissioner,  and  providing 
that  there  may  be  included  in  the  assessment  ex- 
penses such  as  shall  be  deemed  a  proper  charge 
on  the  funds  in  the  hands  of  the  commissioner, 
an  assessment  may  be  made  and  enforced  to  pay 
other  expenses  than  those  directly  incurred  in 
constructing  the  ditch.— Racer  v.  State,  31  N. 
E.  81.  131  Ind.  393;  Buckles  v.  Same^  31  N. 
E.  86.  131  Ind.  600. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Drains,  ^  72. 

§  69.  AmouiLt  of  tax  or  asseaament* 
[a]  (Sup.  1871) 
The  omission  to  assess  a  portion  of  the 
lands  subject  to  assessment  under  the  provi- 
sions of  the  law  for  the  construction  of  draina 
renders  the  entire  assessment  made  invalid. — 
Nevins  &  O.  C.  Tp.  Draining  Co.  v.  Alkire,  3G 
Ind.  189. 

[b]  Rev.  St.  1894,  §  5631  (Elliott's  Supp.  § 
1193),  provides  that  the  cost  of  repairs  shall  be 
apportioned  on  the  land  adjudged  benefited  by 
the  construction  of  the  drain  "in  like  propor- 
tion" as  benefits  v?ere  assessed  against  the  land 
for  the  construction  of  the  work.  Held,  that 
assessments  for  repairs  are  to  be  assessed  in 
proportion  to  the  benefits  received  therefrom. 
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and  not  merely  in  proportion  to  the  amount  as- 
sessed for  the  construction  of  the  drain.— (Sup. 
18»5)  Parke  County  Coal  Co.  v.  Campbell,  14t) 
Ind,  28,  39  N.  R  149,  558 ;  (1890)  Morrow  v. 
(^ting,  15  Ind.  App.  358.  41  N.  E.  848,  44  N. 
E.50. 

[c]  (8«»-1896) 

A  railroad  company's  property  may  be  ben- 
efited by  the  drainage  afiforded  its  right  of  way, 
tad  at.  the  same  time  may  be  damaged  by  a 
requirement  to  remove  or  alter  the  construc- 
tion of  its  bridge  across  the  proposed  drain.— 
Lake  E>rie  &  W.  R,  Co.  v.  Cluggish,  143  Ind. 
347.  42  N.  E.  743. 

[d]  (App.l8ff7) 

It  is  presumed  that  all  the  amount  assessed 
against  the  laud  is  needed  to  pay  expenses  and 
cost  of  construction.— Hoefgen  v.  State,  17  Ind. 
App.  537,  47  N.  E.  28. 

Foi  Cases  fbok  Other  States. 
See  17  (^nt.  Dig.  Drains,  §  75. 

f  70.  Property  limble. 

[t]  (8vp.l888) 
RcT.  St.  1881,  I  4282,  in  so  far  as  it  re- 
qnlres  township  trustees  to  keep  public  drains 
already  constructed  in  repair  at  the  expense  of 
the  townships,  is  constitutional.— Ingerman  v. 
NoblesvUIe  Tp.,  90  Ind.  393. 

[b]     (Svp.1884) 
A  turnpike  which  is  private  property  is 
subject  to   ditch   assessments.— Indianapolis   & 
a  Giavel  Road  Co.  y.  Christian,  93  Ind.  360. 

tc]  (Svp.  1884) 
Rev.  St.  1881,  t§  4274,  4275,  4281,  relating 
to  the  establishment  of  drains,  and  requiring 
that  the  petitioner  shall  give  in  his  petition  a 
description  of  the  lands,  with  the  names  of  the 
owners  and  state  that  the  public  health  will  be 
improved,  or  that  one  or  more  highways  will  be 
benefited,  directing  that  the  commissioners  of 
drainage  shall  make  a  personal  inspection  of 
the  lands  described  in  the  petition  and  assess  the 
benefits  to  each  separate  tract  of  land  to  be  af- 
fected and  to  easements  therein  held  by  rail- 
vays  or  other  corporations,  and  requiring  that 
any  benefits  assessed  to  any  highway  shall  be 
anessed  against  the  proper  tow^nship  and  be 
paid  by  the  trustee— authorize  the  assessment 
of  townships  for  benefits  to  highways.— Young 
T.  Wells,  97  Ind.  410. 

[d]  (8«p.  1890) 

Under  St.  April  8,  1881,  as  amended  by 
Act  March  8,  1883  (Elliott,  Supp.  §  1175),  the 
oswnent  or  right  of  way  of  a  railroad  company 
is  properly  assessed  for  a  drain.— Baltimore  & 
0. 4  C.  R,  Co.  V.  Ketring,  122  Ind.  5,  23  N.  B. 
527. 

[e]  (Svp.  1890) 

Congressional  township  lands,  which,  under 
i^  of  congress  and  provisions  of  the  state  con- 
ttitntion,  are  appropriated  to  the  support  of 
common  schools,  and  are  not  subject  to  taxation 


by  the  state,  are  not  liable  to  assessment  for 
the  expenses  of  constructing  public  ditches,  un- 
der Rev.  St.  1881,  S  4305,  although  they  may 
be  benefited  to  an  amount  equal  to  the  assess- 
ment ;  it  being  the  Intent  of  the  statutes  relat- 
ing to  public  ditches  that  assessments  should 
be  made  only  against  such  lands  as  are  subject 
to  taxation.— Edger ton  v.  Huntington  School 
Tp.,  126  Ind.  261,  26  N.  E.  156. 

[f]  (Sup.  1892) 

Land  not  assessed  for  the  construction 
of  a  ditch  cannot  be  assessed  for  repairs,  under 
the  express  provisions  of  Elliott,  Supp.  §  1193.— 
Scott  v.  Stringley,  132  Ind.  378,  31  N.  E.  953. 

[g]  (Sup.  1885) 

Under  Elliott's  Supp.  §  3193,  where  a  ditch 
is  required,  assessments  are  to  be  made  against 
lands  benefited  by  the  repairs,  and  the  assess- 
ment is  not  to  be  predicated  on  the  original  as- 
sessment.—Parke  County  Coal  Co.  v.  Campbell,. 
39  N.  B.  149,  558,  140  Ind.  2a 

[h]     (Sup.  1899) 

Under  Burns'  Rev.  St.  1894,  §§  5655-5658 
(Rev.  St.  1881,  §§  4285-4288),  authorizing  the- 
construction  of  drains  whenever  conducive  to 
public  health  or  of  public  benefit,  and  requiring 
lands  benefited  thereby  to  be  assessed  for  their 
construction,  whether  passing  through  the  same 
or  not,  lands  already  sufficiently  drained,  whose 
value,  for  tillage  br  for  residence  purposes,  or 
for  the  market,  is  enhanced  by  a  drain  which 
does  not  reach  them,  are  subject  to  assessment 
for  the  cost  of  its  construction.— Culbertson  v 
Knight,  52  N.  E.  700,  152  Ind.  121. 

[i]  (App.  1908) 
Acts  1905,  p.  407,  c.  129,  §  267,  gives  to 
every  city  and  town  in  the  state  exclusive  juris- 
diction over  the  water  courses,  sewers,  and 
drains  within  its  boundaries,  and  Acts  1905,  p. 
474,  c.  157,  §  10,  concerning  drains,  declares 
that  such  parts  of  public  drains  as  are  within 
the  corporate  limits  of  any  city  or  town  shall 
be  kept  in  repair  by  the  city  or  town.  The  act 
also  provides  for  the  assessment  of  all  lands 
benefited,  whether  within  or  without  any  city 
or  town,  to  pay  the  cost  of  such  improvements 
which  are  to  be  made  by  the  county  surveyor. 
Heldy  that  where  a  drainage  ditch  is  only  part- 
ly within  the  corporate  limits  of  a  town,  the 
county  surveyor  had  jurisdiction  to  make  re- 
pairs in  the  drain  only  outside  the  town,  and 
that,  for  these  repairs,  property  alleged  to  have 
been  benefited,  located  wholly  within  the  town, 
was  not  subject  to  assessment.— Quick  v.  Temp- 
lin,  42  Ind.  App.  151,  85  N.  E.  121. 

For  Cases  fbom  Other  States, 
See  17  Cent.  Dig.  Drains,  {  74. 
See,  also,  14  Cyc.  p.  1060. 

§  71.  Benefit  to  property. 

Validity  of  statutory  provisions,  see  ante,  §  67. 

[a]    (Svp.  1885) 

Under  Rev.  St.  c.  49,  relating  to  drainage 
proceedings,  an  assessment  for  benefits  may  be 
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made  against  a  township  when  the  benefit  is 
apparent.— <5rimeB  v.  Coe,  102  Ind.  406,  1  N. 
K.  735. 

[b]  (Sap.  1886) 

Where  the  construction  of  a  large  ditch 
enables  property  owners  to  carry  their  lateral 
ditches  into  it  and  to  thus  secure  good  draining 
without  encroaching  upon  the  rights  of  others, 
there  is  a  special  benefit.— Li  pes  v.  Hand,  1  N. 
K.  871,  4  N.  E.  100,  104  Ind.  503. 

For  the  purpose  of  assessing  benefits  in 
drainage  proceeedings,  anything  which  gives  an 
additional  value  to  a  particular  parcel  of  land 
is  a  special,  and  not  general,  benefit.— Id. 

In  drainage  proceedings,  the  landowner 
cannot  be  assessed  for  general  benefits  which  ac- 
crue to  him  as  a  member  of  the  community.— Id. 

I^nd  affected  by  the  construction  of  a 
drain  may  be  benefited,  so  as  to  be  assessable, 
although  its  drainage  facilities  may  not  be  in- 
creased ;  and  the  drainage  act  does  not  restrict 
the  assessment  of  benefits  to  any  one  kind  of 
benefit.— Id. 

[c]  (Sop.  1889) 

In  a  proceeding  for  the  construction  of  a 
ditch,  it  is  not  necessary  to  supplement  proof 
of  the  fact  that  the  drainage  of  the  marsh  or 
pond  .will  conduce  to  public  health  or  welfare 
by  evidence  of  the  number  oC  persons  who  will 
be  benefited,  but  it  is  necessary,  in  order  to  au- 
thorize the  levying  of  an  assessment,  to  show 
that  the  landowner  will  receive  a  special  benefit. 
— Zigler  V.  Menges,  22  N.  E.  782, 121  Ind.  99,  16 
Am.  St.  Rep.  357. 

Fob  Cases  from  Other  States, 
See  17  Cent.   Dig.  Drains,  §  74. 
See,  also,   14  Cyc.  pp.  1059,  lOGO. 

§  73.   Ground!  of  objection. 

[a]  (Snp.  1876) 

The  validity  of  an  assessment  upon  land 
for  the  construction  of  a  drain  is  not  impaired 
by  the  fact  that  the  drain  was  improperly  com- 
menced before  an  estimate  of  the  cost  of  con- 
struction, and  an  assessment  of  the  benefits 
thereof,  were  made.— Smith  v.  Ehick  Pond 
Ditching  Ass'n,  54  Ind.  235. 

[b]  (Sap.  1S92) 

The  fact  that  a  county  surveyor,  in  re- 
pairing a  ditch,  exceeded  the  jurisdiction  con- 
ferred on  him  by  Elliott,  Supp.  §  1193,  in  that 
he  widened  the  bottom  of  the  ditch  beyond  the 
original  specifications,  does  not  relieve  the  land- 
owners fi'om  paying  for  benefits  received  by  the 
performance  of  such  work  as  was  within  the 
jui-isdiction  of  the  surveyor;  and  where  the  as- 
sessments levied  are  short  of  the  amount  actual- 
ly paid  by  the  county  for  the  repairs,  the  su- 
preme court  on  appeal  will  presume,  in  the  ab- 
sence of  evidence  to  the  contrary,  and  in  favor 
of  the  findings  of  the  lower  court  sustaining  the 
assessments,  that  appellants*  lands  were  not  as- 
sessed in  an  amount  greater  than  their  just  pro- 


portion of  legitimate  costs  of  repairing  the  ditch. 
—Scott  V.  Stringley,  132  Ind.  378,  31  N.  E.  1>53. 

[c]     (Sup.  1896) 

In  proceeding  for  construction  of  a  drain 
under  Act  1883,  p.  173,  §  1,  providing  that  it 
shall  be  sufficient  to  give  the  court  jurisdiction 
to  fix  a  lien  on  land  benefited  if  the  land  is 
described  as  belonging  to  the  persons  who  ap- 
pear to  be  the  owners  according  to  the  last  tax 
duplicate,  an  assessment  in  case  the  land  is  so 
described  is  valid,  as  against  the  actual  owner, 
though  he  does  not  so  appear  on  the  tax  dupli- 
cate.—Reed  v.  Kalfsbeck,  45  N.  E.  476,  46  N. 
E.  466,  147  Ind.  148. 

.   [d]     (App.  1904) 

The  fact  that  the  board  of  county  commis- 
sioners, after  the  filing  and  confirmation  of  the 
viewers*  report,  made  an  unauthorized  order  al- 
lowing credit  for  the  utilization  of  a  previously 
constructed  private  ditch,  did  not  affect  the 
validity  of  the  final  order  as  a  whole. — Tolin  v. 
Jones,  71  N.  E.  678,  33  Ind.  App.  423. 

For  Cases  from  Other  States, 
See  note,  5G  L*.  R.  A.  919. 

$  74.  Eitoppel  or  waiver  ai  to  objeotions. 

[a]  (Sup.  1872) 

An  appeal  may  be  taken  from  an  assess- 
ment to  the  circuit  court  or  court  of  common 
pleas,  but  a  failure  to  appeal  will  not  deprive 
a  party  whose  land  has  been  assessed  from  ob- 
jecting to  the  legality  of  an  assessment  on  ac- 
count of  a  double  assessment  of  lands.-- Etchi- 
son  Ditching  Ass*n  v.  Ilillis,  40  Ind.  408. 

[b]  (Sup.  1873) 

Where  there  is  no  legal  incorporation  of 
a  draining  association,  owners  of  lands  as^sessed 
are  not  estopped  from  resisting  the  collection 
of  the  assessments  because  a  part  of  the  contem- 
plated ditching  has  been  completed  at  great  ex- 
pense, thus  benefiting  the  lands  of  such  owners, 
with  their  knowledge,  and  without  objection. — 
Newton  County  Draining  Co.  v.  Nof singer.  43 
Ind.  566. 

[c]  (Snp.  1882) 

In  an  action  to  set  aside  a  sheriff's  deed 
made  upon  a  decree  of  the  circuit  court  for 
the  enforcement  of  a  ditch  assessment  on  the 
ground  that  the  land  was  sold  without  appraise- 
ment, an  answer  alleging  that  plaintiff^s  intes- 
tate received  the  excess  of  the  money  made  by 
the  sale  over  and  above  the  sum  due  on  the 
judgment  does  not  show  an  estoppel  because  it 
does  not  appear  thereby  that  she  knew  whence 
the  money  came,  or  that  the  sale  was  made 
without  an  appraisement.— Cox  v.  Bird,  88  Ind. 
142. 

[d]  (Snp.  1885) 

Where  an  owner  of  land  subject  to  drain- 
age assessment  was  duly  notified  and  was  bound 
by  the  proceedings,  he  was  not  entitled  to  con- 
test such  assessment  on  the  ground  that  addi- 
tional township  property  was  included  therein.^ 
Grimes  v.  Coe,  1  N.  E.  735.  102  Ind.  406. 
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[t]      (Svp.  1886) 

Where  iwrties  appear  at  proceedings  to 
Assess  benefits  and  damages,  resulting  from  the 
laying  of  a  drain  or  ditch  under  the  law  of  1S81, 
and  make  no  objection  to  the  notice,  all  defects 
are  waived,— Updegraff  v.  Palmer,  107  Ind.  181, 
G  X.  E.  353. 

[f]  (Svp.  1888) 

An  irregularity  in  an  assessment  for  the 
construction  of  a  ditch  is  not  available  to  re- 
strain an  assessment  for  its  repair.— Davis  v. 
Uke  Shore  &  M.  S.  R.  Co.,  114  Ind.  364,  16 
X.  R  630. 

[g]  (S«p.  1888) 

One  who,  having  notice  of  proceedings  to 
f-::tablish  a  system  of  drainage,  stands  by,  and 
receives  a  benefit  to  his  land  therefrom,  cannot 
htve  his  title  quieted,  as  against  the  purchaser 
of  the  land  at  a  sale  for  the  drainage  tax  as- 
M>fl9ed  against  it,  on  the  ground  that  the  names 
€f  the  owners  of  some  of  the  lands  affected 
were  defectively  stated  in  the  petitions,  notice, 
and  other  proceedings  for  the  establishment  of 
the  drains.— Prezinger  v.  Harness,  114  Ind.  491, 
IG  X.  E.  495 ;  Same  v.  Fording,  114  Ind.  599, 
16  X.  E.  499. 

[h]  (Sop.  1888) 
The  landowner  who  stands  by  without  ob- 
joction  till  the  drainage  is  completed,  and  who 
does  not  tender  the  amount  he  admits  to  be  due 
for  the  work,  or  offer  to  do  equity,  is  estopped 
from  qaestioning  the  validity  of  the  proceed- 
ings.—Montgomery  v.  Wasem,  116  Ind.  343,  15 
X.  E.  795,  19  N.  E.  184. 

[i]  <S«p.  1892) 
Where  a  ditch  was  constructed,  of  no  ben- 
efit to  appellant,  under  proceedings  adjudged 
void  after  the  time  for  appeal  from  the  decision 
of  the  surveyor,  if  appellant  knew  of  the  worth- 
lessness  of  the  ditch  before  the  expiration  of 
the  time  for  appeal,  he  could  not  enjoin  the 
(Dlleotion  of  an  assessment  for  its  construction. 
-Millikan  v.  Wall,  32  N.  E.  828,  133  Ind.  51. 

m  (Svp.  1893) 
A  landowner  who  has  full  knowledge  that 
officers  and  parties  are  in  good  faith  acting  on 
the  assumption  that  proceedings  in  which  a 
special  ditch  assessment  was  made  are  valid  is 
estopped  to  deny  the  effectiveness  of  such  pro- 
ceedings on  the  ground  that  he  had  no  notice, 
if  he  lies  silently  by  without  objection  until 
the  improvement  is  completed  or  considerable 
»uin8  of  money  are  expended  on  it.— Scudder  v. 
Jones,  32  N.  B.  221,  134  Ind.  547. 

[k]  (Svp.  1895) 
The  fact  that  a  landowner  pays  an  assess- 
ment against  his  land  for  the  construction  of  a 
drain  does  not  estop  him  to  assert,  in  case  of  a 
enbseqnent  assessment  for  repairing  the  drain, 
that  his  land  was  not  in  fact  benefited  thereby, 
-Parke  County  Coal  Co.  v.  Campbell,  39  N. 
E.  149,  558,  140  Ind.  28. 


[1]  (Sup.  1S97) 
Where  the  owner  of  the  property  subject  to 
a  drainage  assessment  stands  by  and  makes  no 
objections  to  such  improvements,  which  benefit 
his  property,  he  may  not  deny  the  authority  by 
which  the  improvements  are  made,  or  defeat  the 
assessment  made  against  his  property  for  the 
benefit  derived,  whether  the  proceedings  for  the 
improvements  are  attacked  for  irregularity,  or 
the  validity  is  denied,  but  color  of  law  exists 
for  the  proceedings.— Board  of  Com*r8  of  Cass 
County  V.  Plotner,  48  N.  E.  635,  149  Ind.  116. 


[m]    (Sup. 

Where  the  trustee  of  the  township  in 
which  plaintiff's  land  was  situated,  mistaking 
his  duty  under  Acts  1889,  p.  53  (Bums*  Rev. 
St.  1894,  §  5633),  relating  to  the  repair  of  pub- 
lic ditches,  notified  plaintiff  to  repair  his  al- 
lotment of  a  ditch  running  through  his  land 
and  extending  into  another  township,  which 
allotment  was  located  in  such  other  township, 
and,  on  failure  of  plaintiff  to  do  so,  repaired 
such  allotment,  and  certified  the  expense  there- 
of to  the  county  auditor  for  collection  on  the 
tax  duplicate,  an  action  to  enjoin  the  collection 
of  such  expense  cotild  not  be  maintained,  for 
want  of  equity,  as  plaintiff  was  estopped  by 
his  conduct  in  standing  by  and  permitting  such 
work  to  be  done  for  his  benefit,  by  such  offi- 
cer, without  objection.— Fletcher  v.  White,  51 
X.  E.  482,  151  Ind.  401. 

[n]  (Sup.  1909) 
Property  owners,  who  silently  stood  by  un- 
til a  ditch  was  completed  and  their  lands  bene- 
fited thereby,  are  estopped  to  object  to  the  con- 
tractor being  paid  for  the  work. — ^Templeton  v. 
Board  of  Com'rs  of  Newton  County,  89  N.  K. 
8S0,  transferred  from  Appellate  Court,  89  X.  E. 
410. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  53,  82. 
See,  also,  14  Cyc.  p.  1004. 


§76.  Proceedings  for  assessment. 
[a]  (Sap.  1861) 
The  description  in  an  assessment  for  ben- 
efit to  land  by  drainage  should  be  as  certain 
as  is  nocessary  in  a  mortgage,  or  notice  of  a 
mechanic's  lien.— Eel  River  Draining  Ass'n  v. 
Topp,  16  Ind.  242. 

The  land  benefited  must  be  described  in 
the  assessment  with  such  reasonable  certainty 
as  will  make  the  record  of  it  notice,  and  in 
the  complaint  and  decree  of  sale  with  such 
certainty  as  will  enable  the  sheriff  to  identify 
it.-ld. 

A  description  of  land  in  the  drainage  ap- 
praisers* assessment  as  "the  S.  E.  quarter  N.  W. 
quarter,  section  15,  Town.  18,  R.  1  west ;  also 
part  of  west  part  of  N.  W.  quarter,  section  14, 
Town.  18,  number  of  acres,  50,"— is  too  vague, 
and  is  not  sufficient.— Id. 
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[b]  (Sup.  1867) 

In  a  suit  by  a  drainingr  association  to  en- 
force a  lien  for  an  assessment  against  lands 
benefited  it  is  sufficient  if  the  assessment  was 
made  by  two  of  three  persons  appointed  for 
that  purpose.— Cicero  Hygiene  Draining  Co.  v. 
Craighead,  28  Ind.  274. 

[c]  (Sap.  1870) 

Suit  by  a  ditching  association  to  enforce 
a  lien  for  benefits  assessed  to  the  defendant's 
land,  the  assessment  on  which  the  suit  was 
found  commencing  thus:  "A  schedule  of  lands 
and  assessments  of  benefits  to  same  caused 
by  the  construction  of  the  ditch  contemplated 
to  be  constructed  by,"  etc.  Appended  to  the 
assessment  was  an  affidavit  of  the  appraisers 
that  the  **foregoing  is  a  true  and  correct  as- 
sessment of  wet  lands,"  etc.  Held,  that  this 
sufficiently  appeared  to  be  an  assessment  of 
benefits.— Jordan  Ditching  &  Draining  Ass*n 
V.  Wagoner,  33  Ind.  50. 

In  an  assessment  for  drainage  benefits,  a 
description  of  land  by  abbreviation  and  figures 
as  follows:  "M.  W.,  S.  E.  %  of  N.  W.  V4  Sec. 
18,  T.  21,  N.  R,  7  E.,  40  acres"— was  sufficient. 
—Id. 

[d]  (Sup.  1870) 

A  report  of  the  appraisers  on  lands  under 
the  ditching  law,  which  does  not  state  whether 
the  assessment  was  of  benefits  or  of  injuries, 
is  insufficient— Etchison  Ditching  Ass'n  v.  Jar- 
rell,  33  Ind.  131. 

An  assessment  returned  by  appraisers  un- 
der the  ditching  law,  which  describes  the  land 
assessed,  as  '^S.  Vj  S.  E.,  Sec.  27,  T.  27,  K.  G 
E.,  20  acres,"  is  sufficient  upon  which  to  base 
a  judgment  for  the  amount  of  the  assessment. 
—Id. 

[e]  (Sup.  1872) 

The  amount  of  the  assessment  is  not  "clear- 
ly set  forth  in  the  appraisers*  schedule"  when 
it  appears  upon  the  face  of  such  schedule  that 
four  tracts  of  land  have  been  twice  assessed, 
being  assessed  to  different  persons  and  at  differ- 
ent sums.— Etchison  Ditching  Ass'n  v.  Hillis, 
40  Ind.  408. 

When  it  appears  upon  the  face  of  the 
schedule  of  assessments  filed  with  such  com- 
plaint that  certain  tracts  of  land  have  been 
twice  assessed  to  different  persons,  and  at  dif- 
ferent sums,  the  double  assessments  cannot  be 
regarded  as  an  "informality,  irregularity,  or 
omission,"  within  the  meaning  of  section  15  of 
the  act  providing  for  the  making  of  such  assess- 
ments.—Id. 

[f]      (Sap.  1872) 

If  a  notice  of  the  time  and  place  when 
and  where  appraisers  appointed  on  the  laying 
out  of  a  drain  will  begin  the  examination  of 
the  land  be  informal  or  irregular,  it  does  not 
invalidate  the  assessment  when  the  amonnt 
thereof  is  clearly  set  forth  in  the  appraisers' 
schedule  which  is  properly  recorded ;    due  no- 


tice thereof  being  given.— Pigeon  Creek  Drain- 
ing Ass'n  v.  Lagrange,  41  Ind.  272. 

[g]     (Sap.  1872) 

Lands  not  liable  to  be  affected  at  all. 
either  beneficially  or  injuriously,  along  the  line 
of  a  proposed  drain,  are  not  required  to  be 
returned  by  the  appraisers  appointed  to  make  a 
schedule;  and  if  no  lands  are  injured  the  ap- 
praisers may  so  declare  in  their  return,  and  if 
in  such  case  the  schedule  returned  contain  all 
the  lands  benefited  it  will  be  sufficient.— Pigeon 
Creek  Draining  Ass*n  v.  Lagrange,  41  Ind.  272 ; 
Same  v.  Woods,  Id.  275. 

[h]    (Sap.  1873)* 

An  order  of  the  county  commissioners  ap- 
pointing appraisers  to  view  a  proposed  ditch  or 
drain  and  assess  benefits  need  not  show  affirma- 
tively that  the  persons  so  appointed  are  "disin- 
terested freeholders  of  the  county  in  which  the 
application  is  made,  and  not  of  kin  to  any  of 
the  parties"  as  the  statute  requires  them  to  be. 
—Kellogg  V.  Price,  42  Ind.  3G0. 

[i]  (Sap.  1873) 
An  assessment  schedule  under  the  draining^ 
law  was  made  under  the  name  of  the  "Arctic 
Ditchers*  Association."  It  was  shown  that  the- 
corporate  name  was  the  "Arctic  Ditchers." 
Held,  that  the  variance  was  not  fatal  to  the 
assessment- C!hase  v.  Arctic  Ditchers,  43  Ind. 
74. 

[J]  (Sap.  1875) 
In  a  schedule  of  ditch  assessments  made- 
by  appraisers,  the  assessment  against  the  land 
of  Josiah  Bate  was  as  follows:  "The  southw^est 
quarter  of  the  northeast  quarter  of  said  section 
seven  (7),  Josiah  Bate,  will  be  benefited."  etc. 
Held  that,  though  the  description  was  incom- 
plete, yet  it  undoubtedly  referred,  by  the  word 
"said,"  to  the  description  in  the  petition  for  the 
establishment  of  the  drain,  and  a  complete  de- 
scription in  the  petition  would  be  sufficient — 
Bate  V.  Sheets,  50  Ind.  320. 

[k]     (Sap.  1S75) 

A  landowner  who  is  not  a  member  of  a. 
drainage  association  need  not  be  given  actual 
notice  of  the  time  and  place  of  making  an 
assessment;  notice  by  publication  being  suf- 
ficient.—Bannister  V.  Grassy  Foric  Ditching 
Ass'n,  52  Ind.  178.  ' 

[1]  (Sap.  1875) 
The  appraisers  of  benefits  and  injuries  to. 
lands  occasioned  by  the  construction  of  a  drain- 
age ditch,  under  the  law  of  1869,  should,  in 
their  schedule  and  appraisement,  show  that 
they  have  included  therein  all  lands  the  intrinsic 
or  market  value  of  which  will  in  their  judg- 
ment be  liable  to  be  affected  by  the  construction 
of  the  proposed  work;  and  where,  in  their 
schedule  and  appraisement,  the  appraisers  in- 
cluded merely  certain  lands  which  they  alleged 
would  be  benefited,  without  showing  that  they 
were  all  the  lands  that  would  be  benefited,  and 
without  showing  whether  any  lands  would  be 
injured  or  not,  such  appraisement  was  invalid. 
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—Bannister  t.  Grassy  Fork  Ditching  Ass*n,  52 
Ind.  178;   Rich  v.  Same,  Id.  187. 

[m]     (Sup.  1878) 

The  assessment  for  a  drainage  ditch  under 
Act  March  11,  1867,  should  be  recorded  in  the 
mortgage  record  of  the  county ;  and,  if  recorded 
in  the  miscellaneous  record,  a  copy  thereof  can- 
not be  used  as  evidence. — Gossett  v.  Tolen,  61 
Ind.  3SS;  Beck  v.  Same,  62  Ind.  469. 

[D]  (Sup.  1878) 
In  a  ditch  assessment,  a  statement  that 
the  appraisers,  **upon  examination  of  the  fol- 
lowing described  lands,  did  assess  to  each  tract 
the  following  amount  of  benefits,*'  then  naming 
the  several  tracts  and  the  amount  as  assessed 
npon  each,  was  a  sufficient  statement  that  all 
the  lands  liable  to  be  affected  by  the  construc- 
tion of  the  ditch  were  examined  and  assessed. — 
Beck  V.  Tolen,  62  Ind,  460. 

A  ditch  assessment  under  Act  March  11, 
1SC7  (Sess.  Acts  1867,  p.  186),  sufficiently  shows 
that  all  the  lands  liable  to  be  affected  by  the 
construction  of  the  ditch  were  examined  and 
assessed,  where  it  states  that  the  appraisers 
examined  *'all  lands  liable  to  be  affected  by  such 
construction,*'  describing  such  lands,  and  as- 
sessed all  the  tracts  therein  described.— Id. 

[0]  (Sup.  1882) 
A  party  to  proceedings  under  the  act  of 
1SC7  for  establishing  drains,  who  is  assessed 
accordingly,  is  bound  by  the  proceedings,  and 
cannot  attack  them  collaterally  by  an  action 
for  injury  to  his  land.— Powell  v.  Clelland,  82 
Ind.  24. 

[p]    (Sup.  1882) 

A  ditch  assessment  must  describe  the  land 
vith  such  certainty  that  it  may  be  definitely  as- 
certained and  located ;  **a  part"  of  certain 
land  being  an  insufficient  description.— Boatman 
V.  Macy,  82  Ind.  490. 

[ql  (Sup.  1882) 
The  appraisers  of  benefits  and  damages 
for  the  construction  of  a  ditch  must  embody 
a  statement  of  the  division  of  the  cost  of  the 
ditch  in  the  sworn  report  which  the  law  re- 
quires them  to  make.— Bogart  v.  Castor,  87 
Ind.  244. 

[r]    (Sup.  1882) 
A  valid  decree  for  the  sale  of  land  for  the 
enforcement  of  a  ditch  assessment  is,  on  col- 
lateral attack,  conclusive  as  to  the  validity  of 
the  assessment.— Cox  v.  Bird,  88  Ind.  142. 

[•]  (Sup.  1883) 
AVhere  a  petition  under  the  act  of  1867 
relating  to  ditches  is  sufficient  to  give  the  county 
hoard  jurisdiction  of  the  subject-matter,  the 
remedy  of  persons  assessed  for  mere  irregularity 
in  the  assessment  by  the  board  is  by  appeal,  and 
such  assessment  cannot  be  collaterally  attacked. 
—Foster  v.  Paxton,  90  Ind.  122. 

[t]    (Sup.  1884) 
The  notice  of  a  drainage  assessment  under 
Rev.  St.  1881,  %  4277,  being  required  to  be  pub- 


lished once  30  days  before  date  of  payment,  a 
publication  of  the  notice  six  times,  the  first  be- 
ing more  than  30  days  before  the  date  of  pay- 
ment, is  sufficient.— Ilayes  v.  State  ex  rel.  Mur- 
ray, 96  Ind.  284. 

To  prove  that  personal  notice  of  a  ditch 
assessment  was  given  to  a  landowner,  it  is  not 
sufficient  to  show  merely  that  "a  notice"  was 
sent  by  mail,  without  showing  what  the  notice 
was,  or  when  it  was  sent,  or  to  what  post  office 
it  was  addressed.— Id. 

[u]  (S^iip.  1885) 
Under  section  4275,  Rev,,  St.,  relating  to 
drainage  proceedings,  the  failure  to  notify  a 
party  interested  in  an  assessment  for  public 
improvements  does  not  affect  the  situation  of 
other  parties  properly  notified.— Grimes  v.  Coe, 
102  Ind.  406,  1  N.  E.  735. 

[uu]     (Sup.  1886) 

The  following  description  of  property  as- 
sessed for  drainage  in  the  schedule  of  assess- 
ments of  benefits  and  damages  is  sufficient:  '*S. 
W.  :^  N.  W.  %  S.  8,  T.  19,  R.  5,  40  A. ;  and 
S.  E  %  N.  W.  %  S.  8,  T.  19,  R.  5,  40  A.*'— 
Frazer  v.  Stete,  106  Ind.  471,  7  N.  E.  203. 

[v]     (Sup.  1887) 

In  the  case  of  assessment  for  repair  of 
drains,  the  Legislature  may  prescribe  what 
notice  shall  be  given,  and  in  what  manner  it 
shall  be  given,  and,  if  a  statute  provides  for 
notice  and  gives  an  aggrieved  landowner  an 
opportunity  of  securing  a  judicial  hearing,  it 
would  be  valid  even  if  it  did  not  provide  for 
notice  prior  to  appeal.— Weaver  v.  Templin,  14 
N.  E.  600,  113  Ind.  208. 

[w]     (Sup.  1888) 

An  assessment  for  repairing  a  ditch  levied 
by  the  county  surveyor  under  the  provisions 
of  Act  April  6,  1885,  |  10.*  is  void,  in  the 
absence  of  notice  by  the  surveyor  having  been 
posted  in  three  public  places  in  the  township 
where  the  lands  assessed  are  located  and  near 
the  work  done.— Davis  v.  Lake  Shore  &  M. 
S.  R.  Co.,  10  N.  E.  639,  114  Ind.  364. 

[w]     (Sup.  1889) 

The  fact  that  the  trustee  delayed  for  18 
months  after  making  repairs  on  a  ditch  before 
making  assessments  will  not  defeat  the  same,  if 
it  does  not  appear  that  the  rights  of  any  of 
the  parties  concerned,  or  of  third  parties,  have 
been  affected,  and  the  statute  does  not  provide 
within  what  time  the  assessment  shall  be  made. 
— Ociger  v.  Bradley,  117  Ind.  120,  19  N.  E. 
760. 

[WW]    (Sup.  1892) 

Under  the  drainage  act  of  April  8,  1881, 
as  amended  by  act  of  March  8,  1883,  providing 
that  a  drainage  commissioner  may  levy  and  en- 
force assessments  from  time  to  time  as  the  work 
of  building  a  drain  progresses,  such  commis- 
sioner has  authority  to  exercise  a  reasonable 
discretion  in  levying  assessments  to  secure  mon- 
ey to  pay  for  work  in  progress;  the  statute, 
considered   as   an   entirety,   not   inhibiting   the 
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exercise  of  such  authority  until  the  money  is 
required  to  pay  for  work  actually  done.— Racer 
V.  State,  31  N.  E.  81,  131  Ind.  393;  Buckles 
V.  Same,  31  N.  E.  SO,  131  Ind.  GOO. 

Even  though  the  contract  entered  into  be- 
tween a  drainage  commissioner  and  the  con- 
tractor who  undertakes  to  build  the  ditch  pro- 
vides tliat  no  part  of  the  work  shall  be  accepted 
as  completed  until  all  the  ditch  shall  have  been 
completed  according  to  specifications,  yet  the 
commissioner  has  the  right  to  provide  in  ad- 
vance, by  levying  and  enforcing  assessments,  the 
means  of  paying  the  contractor  when  the  lat- 
ter's  claim  matures. — Id. 

[x]  (Sup.  1894) 
To  render  an  assessment  for  the  construc- 
tion of  a  public  drain  through  land  valid,  it 
is  necessary  that  notice  of  the  proceedings  shall 
have  been  given  to  the  actual  owner  of  the  land. 
— Uhl  v.  Moorhous,  37  N.  E.  3C6,  137  Ind.  445. 

[XX]    (Sup.  1900) 

As  there  was  nothing  in  the  statute  which 
required  that  supplemental  petitions  be  filed 
in  term  time,  the  filing  of  one  in  vacation  was 
not  improper. — Osborn  v.  Maxinkuckee  Lake  Ice 
Co.,  5G  N.  E.  33,  154  Ind.  101. 

Defendant  had  secured  the  vacation  of  cer- 
tain assessments  levied  against  his  lands  for 
drainage  purposes,  for  want  of  notice.  Petition- 
er thereupon,  and  after  the  work  had  been  es- 
tablished and  assessments  approved,  filed  a  sup- 
plemental petition,  asking  to  have  the  benefits 
resulting  to  defendant's  land  assessed  thereon. 
Bums'  Rev.  St.  1894,  §  5629,  provides  that  any 
one  interested  in  drainage  proceedings  may  file 
a  supplemental  petition,  showing  that  lands  not 
mentioned  in  the  original  assessment  are  af- 
fected, etc.  Held,  that  the  filing  of  the  supple- 
mental petition  was  authorized,  since  the  previ- 
ous vacation  of  the  assessment  was  not  an  adju- 
dication that  the  land  was  not  benefited,  but 
left  defendant's  land  the  same  as  if  it  had 
never  been  mentioned  in  the  original  assess- 
ment.— Id. 

[y]     (App.  1904) 

Though  a  drainage  ditch  is  all  in  one  coun- 
ty, in  which  proceedings  to  establish  it  orig- 
inated, the  circuit  court  of  that  county  has  ju- 
risdiction to  assess  benefits  to  lands  in  an  ad- 
joining county  benefited  thereby.— State  v.  El- 
liott, 70  N.  E.  397,  32  Ind.  App.  005. 

[yy]    (App.  1907) 

Under  the  statute  regulating  the  establish- 
ment of  drains,  the  filing  of  the  petition  and 
the  report  of  the  commissioners  is  notice  to  all 
whose  lands  are  named  therein  that  their  lauds 
are  to  be  assessed  in  the  amounts  named  in  the 
report  to  pay  for  the  drain. — Pierse  v.  Bronnen- 
berg,  40  Ind.  App.  002,  81  N.  E.  739,  82  N.  E. 
120. 

[z]     (App.  1909) 

A  ditch  assessment,  made  without  notice  to 
the  owner,  is  void.— Pumphrey  v.  Hollis.  4.*i 
Ind.  App.  319.  87  N.  E.  2.V>. 


Under  Act  March  0,  1935  (Acts  1905,  p. 
458,  c.  157)  §  3,  requiring  petitioners  in  drain- 
age proceedings  to  note  thereon  the  date  of 
hearing  and  to  themselves  give  notice,  or  serve 
it  through  the  sheriff,  of  the  filing  of  the  peti- 
tion to  the  owner  of  each  tract  who  is  a  resi- 
dent of  the  county  and  is  not  a  petitioner,  a 
landowner  who  was  a  petitioner  and  gave  the 
notice  required,  but  was  dismissed  before  proof 
of  notice  was  made,  was  not  entitled  to  any  ad- 
ditional notice,  being  charged  with  notice  of  the 
proceedings  which  he  instituted.— Id. 

[zz]    (Sop.  1910) 

Under  Bums'  Ann.  St.  1901,  §  5092,  re- 
quiring the  viewers  in  proceedings  for  the  eon- 
stmction  of  drains  to  make  a  schedule  of  the 
lands  that  will  be  benefited  or  damaged  by  the 
improvement,  and  the  damage  or  benefit  to  each 
tract,  giving  the  name  of  the  owner  of  each 
tract  as  the  same  appears  on  the  tax  duplicate 
at  the  time,  and  Bums'  Ann.  St.  1908,  H  10.- 
170,  10,170,  10,189,  10,255,  10,205,  10,279,  pro- 
viding that  real  property  shall  be  assessed  to 
the  owner,  if  known,  and  that  the  mortgagor 
shall,  for  the  purposes  of  taxation,  be  deemed 
the  owner  until  the  mortgagee  shall  take  pos- 
session, etc.,  and  providing  for  notice  to  the 
owner  concerning  assessments  for  general  tax- 
ation, etc.,  notice  in  drain  proceedings  need 
only  be  given  to  the  person  owning  the  land,  as 
shown  by  the  tax  duplicate  at  the  time,  and  a 
notice  need  not  be  given  to  a  mortgagee. — 
Baldwin  v.  Moroney,  91  N.  E.  3. 

ANHiere  a  notice  in  proceedings  for  a  drain- 
age assessment  is  necessary,  the  legislature 
may  provide  the  mode  and  manner  of  such  no- 
tice.—Id. 

Fob  Ca.ses  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  70-81. 
See,  also,   14   Cyc.  pp.   1001-1004. 

§77.  Mode  of  assessment. 

I'^oR  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  §  7(J. 

§  78.  In  general. 

[a]  (Sop.  1897) 

Under  Rev.  St.  1894,  §  50.-)0  (Rev.  St.  1881, 
§  428(>),  which  provides  that  the  drainage  au- 
thorities shall  accurately  describe  each  parcel  of 
land,  giving  the  number  of  acres  assessed  and 
the  number  benefited,  it  is  proper,  when  only 
two  acres  of  a  40-acre  tract  are  benefited  by  a 
drainage  ditch,  to  assess  such  benefit  against 
the  whole  tract— Drake  v.  Schoenstedt,  48  N. 
E.  (529,  149  Ind.  90. 

[b]  (App.  1900) 

In  an  action  to  foreclose  a  ditch  assessment 
lien  on  a  40-acre  tract  an  answer  showed  that 
a  valid  assessment  was  not  made  where  it  al- 
leged that  at  the  time  of  the  proceedings  .> 
acres  of  the  tract  belonged  to  other  persons, 
and  that  it  never  had  belonged  to  defendants, 
nor  was  ever  on  the  tax  books  in  their  names; 
that  the  owners  and  occupants  of  the  5  acre** 
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were  not  parties,  nor  had  been  named  in  any 
of  the  reports  or  petitions;  and  it  was  error 
to  sustain  a  demurrer  to  such  answer.— Hunt 
T.  State,  58  N.  E.  557,  26  Ind.  App.  518. 

[c]  (App.  1904) 
Bums'  Ann.  St.  1901,  {  5657,  provides,  in 
relation  to  public  ditches,  that,  if  a  ditch  is 
located  in  the  bed  of  a  private  ditch  already  or 
partially  constructed,  the  viewers  shall  make  an 
estimate  of  the  number  of  yards  of  earth  al- 
ready excavated,  and  the  cost  of  the  same,  and 
deduct  the  same  from  the  assessment  thereon. 
Held,  that  the  board  of  county  commissioners 
has  no  authority,  after  the  viewers'  report  has 
been  filed  and  confirmed,  to  make  an  order  al- 
lowing a  credit  because  of  the  utilization  of  a 
previously  constructed  private  ditch. — Tolin  v. 
Jones,  71  N.  E.  678,  33  Ind.  App.  423. 

Fob  Cases  from  Other  States, 
See  14  Cyc.  pp.  1059,  1060. 

§  79.  —  Apportionment  of  benellta  and 
ezpenaea. 

[a]  (Svp.  1899) 

A\Tiere  the  lower  end  of  a  drain  overflows 
the  adjacent  lands  with  water  collected  by  it 
from  the  upper  lands,  the  viewers,  in  assessing 
the  cost  of  a  new  drain  to  carry  off  the  waters 
80  collected  by  the  old  drain,  can  consider  that 
the  upper  landowners  are  liable  to  be  enjoined 
from  discharging  on  the  lower  lands  the  waters 
collected  by  them  by  artificial  drainage. — Cul- 
bertson  v.  Knight,  52  N.  E.  700,  152  Ind.  121. 

Where  the  lower  end  of  a  drain  overflows 
the  adjacent  lands  with  water  collected  by  it 
from  the  upper  lands,  which  it  suflSciently 
drains,  the  cost  of  enlarging  the  lower  end,  or 
of  constructing  a  new  drain,  to  carry  oS.  the 
waters  collected  by  the  old,  may  be  assessed 
against  the  upper  lands,  since  their  owners  had 
DO  right  to  flood  the  lower  lands  by  artificial 
drainage.— Id. 

For  Cases  from  Otiier  States, 
See  17  Cent.  Dig.  Drains,  §  76. 
See,  also,  14  Cyc.  pp.  1059,  1060. 

1 82.  Review,  correction,  or  lettinK  aside 
of  asseasment. 

Appellate    jurisdiction    as    between    particular 

courts,  see  Courts,  i  220(2). 
Right  to  open  and  close  at  trial,  see  Trial,  § 

25. 

[a]  On  appeal  by  a  landowner  from  an  assess- 
ment upon  his  lands  to  aid  in  the  construction 
of  a  ditch  of  a  draining  association,  there  should 
be  neither  demurrer,  answer,  nor  reply.— (Sup. 
1873)  Kellogg  v.  Price,  42  Ind.  360;  (1874) 
Arctic  Ditchers  v.  Coon,  47  Ind.  201. 

[b]  (Svp.  1873) 

Under  the  drainage  law  (Act  March  11, 
1867;  Davis'  Rev.  St  Supp.  1870,  p.  228), 
providing  that  any  person  aggrieved  by  the  pro- 
ceedings of  the  appraisers  may  appeal  to  the 


common  pleas  of  the  county  on  giving  bond  nnd 
within  the  time,  as  in  cases  of  appeal  from  the 
justice  of  the  peace,  except  that  the  bond  shall 
be  filed  with  the  clerk  of  the  court,  it  was  not 
intended  that  there  should  of  necessity  be  a  re- 
assessment of  the  benefits  and  damages,  though 
the  common  pleas  would,  when  necessary,  have 
the  power  to  appoint  new  appraisers  or  reap- 
point the  former  ones  to  make  a  reappraisement 
in  whole  or  in  part  of  the  lands  benefited  or 
damaged.— Kellogg  v.  Price,  42  Ind.  360. 

[c]  (Sup.  1873) 

Upon  an  appeal  to  the  circuit  court  from 
an  assessment  of  benefits  made  against  lands, 
under  the  acts  authorizing  the  construction  of 
levees  and  drains,  no  issues  can  be  made  by 
pleading ;  and  an  answer,  alleging  that  the  com« 
pany  in  whose  behalf  the  assessment  was  made 
never  was  a  corporation,  should  be  struck  out. 
—Foster's  Branch  Ditching  Co.  v.  Makepeace, 
45  Ind.  226. 

[d]  (Sup.  1874) 

In  an  action  by  a  draining  association  to 
recover  an  assessment  of  benefits  accruing  to 
the  defendant's  land  from  the  construction  of 
the  ditch,  evidence  that  its  construction  did  not 
benefit  his  land,  but  injured  it,  is  inadmissible. 
The  landowner  so  aggrieved  must  seek  his  reme- 
dy by  appeal  from  the  assessment  under  the 
statute.— Moffit  v.  Medsker  Draining  Ass'n,  48 
Ind.  107. 

[e]  (Sup.  1875) 

In  a  proceeding  to  recover  the  amount  of 
an  assessment  against  lands  for  the  construc- 
tion of  a  ditch,  the  appraisers  having  in  their 
hands,  the  petition  and  the  proceedings  there- 
under of  the  board  of  commissioners  may,  by 
reference  thereto,  complete  their  otherwise  in- 
complete description  of  the  land  in  their  sched- 
ule.—Bate  V.  Sheets,  50  Ind.  320. 

[fl  (Sup.  1876) 
From  the  assessment  of  benefits  on  lands, 
affected  by  a  proposed  ditch  or  drain  to  be 
constructed  by  a  ditching  company,  any  person 
aggrieved  thereby  may  appeal  to  the  circuit 
court,  and  on  filing  in  that  court  a  duly  certi- 
fied copy  of  the  assessment  appealed  from,  on- 
that  alone  the  cause  should  be  tried  without 
further  pleadings ;  all  defenses  being  admissible 
in  evidence  without  filing  any  pleadings.-  Baker 
V.  Arctic  Ditchers,  54  Ind.  310. 

Pleadings  need  not  be  filed,  on  an  appeal 
to  the  circuit  court  from  an  assessment  of  lands 
for  expenses  of  constructing  a  drain.— Id. 

[g]     (Sup.  1879) 

On  an  appeal  to  the  circuit  court  in  a  pro- 
ceeding to  assess  benefits  for  the  construction 
of  a  ditch,  the  report  of  the  appraisers  is  not 
admissible.— Beck  v.  Pavey,  (50  Ind.  304. 

[h]    (Svp.  1880) 

A  mortgagee  in  a  mortgage  antedatin^i: 
drainage  proceedings,  in  which  a  lien  was  de- 
clared on  the  mortgaged  premises,  is  not  es- 
topped, in  his  own  foreclosure  suit,  as  against 
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one  seeking  to. have  the  lien  declared  superior 
to  that  of  the  mortgage,  to  question  the  validity 
of  the  drainage  proceedings  and  judgment;  he 
not  having  been  a  party  thereto.— Deisner  v. 
Simpson,  72  Ind.  435. 

[i]    (Sup.  1882) 
In  appeals   to   the  circuit  court  from  the 
appraisement  in  ditch  proceedings,  the  burden 
of  proof  is  on  the  appellant— Campbell  v.  Park- 
er, 83  Ind.  449. 

[J]  (Sup.  1882) 
Rev.  St.  1881,  §§  4282,  4307,  providing  for 
the  ex  parte  assessment  and  apportionment  of 
the  cost  of  drainage  repairs  upon  the  lands  bene- 
fited, without  any  right  of  appeal  or  hearing  to 
the  landowner,  are  unconstitutional.— Campbell 
V.  Dwiggins,  83  Ind.  473;  Tyler  v.  State  ex 
rel.  Wilson,  Id.  563. 

[k]  (Sup.  1885) 
Estoppel  must  be  especially  pleaded,  and 
strictness  in  pleading  is  essential.  So,  where 
the  answer,  in  a  suit  to  set  aside  an  assessment 
for  a  ditch  under  the  drainage  act,  stated  that 
plaintiff  knew  of  the  construction  of  the  ditch, 
but  failed  to  state  that  he  knew  of  the  assess- 
ment, it  was  held  not  good.— Troyer  v.  Dyar, 
102  Ind.  396,  1  N.  E.  728. 

[1]  (Svp.  1886) 
As  against  collateral  attack,  the  court  will 
presume  that  the  interest  in  a  company's  right 
of  way  was  properly  described  in  the  petition 
for  assessments  of  benefits  growing  out  of  the 
establishment  of  a  ditch ;  and,  as  the  law  pro- 
vides for  notice  to  all  whose  lands  or  interest 
therein  are  thus  described,  the  court  must  fur- 
ther presume  that  proper  notice  was  given. — 
Indianapolis  &  C.  Gravel  Road  Co.  v.  State  ex 
rel.  Flack,  4  N.  E.  316,  105  Ind.  37. 

[m]      (Sup.  1886) 

The  statute  respecting  proceedings  before 
the  board  of  commissioners  and  referring  to  ap- 
peals from  the  decisions  of  the  boards  relat- 
ing to  the  construction  of  drainage  ditches 
authorizes  the  circuit  court  to  remand  a  case 
arising  under  the  ditch  law.— Sunier  v.  Miller, 
4  N.  B.  867,  105  Ind.  393. 

Where  assessments  for  the  construction  of 
a  drainage  ditch  are  adjudged  erroneous  by  the 
circuit  court  on  appeal,  and  the  other  findings 
of  the  board  of  commissioners  are  approved, 
the  entire  proceeding  is-  not  vacated,  and  all 
that  the  judgment  does  is  to  annul  the  assess- 
ment—Id. 

In  a  drainage  proceeding,  the  landowner 
cannot,  by  a  suit  for  an  injunction,  have  a  re- 
view of  the  assessment  of  benefits  and  damages. 
■Questions  respecting  the  assessment  of  benefits 
and  damages  must  be  litigated  in  the  commis- 
sioners' court,  or  on  appeal.— Id. 

[n]     (Sup.  1886) 
Although  reviewers  modify  the  assessments 
and  allotments  for  building  a  ditch  as  ordered 


by  the  court,  by  taking  from  one  and  adding  to 
another,  one  who  is  in  no  way  attected  there- 
by cannot  complain.— Young  v.  Sellers,  106  Ind. 
101,  5  N.  E.  686. 

Drainage  proceedings  cannot  be  attacked 
collaterally  for  mere  irregularities.— Id. 

[0]     (Snp.  1887) 

An  assessment  made  by  the  court  in  drain- 
age proceedings  is  conclusively  established,  as 
against  a  collateral  attack,  by  the  judgment  in 
the  proceedings ;  hence,  if  the  assessment  is 
against  a  township,  the  township  trustee  has 
no  discretion  in  the  matter,  but  must  pay  it 
—State  ex  rel.  flarrall  v,  Thompson,  109  Ind. 
533,  10  N.  E.  305. 

[p]    (Sap.  1887) 

Under  the  act  of  1883,  giving  township 
trustees  authority  to  repair  drains,  the  authori- 
ty conferred  on  the  circuit  court  on  appeal  to 
determine  the  "cost  of  such  repairs  and  the 
removal  of  obstructions"  includes  the  authority 
to  determine  whether  the  assessment  which  the 
appeal  assails  was  made  to  defray  the  cost  of 
the  repairs  and  removal  of  obstructions.— Weay- 
er  v.  Templin,  14  N.  E.  600,  113  Ind.  298. 

[q]  (Snp.  1888) 
Failure  of  a  surveyor  to  give  notice  of  an 
assessment  for  the  repair  of  a  public  ditch,  as 
required  by  law,  is  ground  for  an  injunction ; 
but  his  failure  to  make  out  a  certified  copy  of 
the  assessment  is  not,  such  failure  not  invalidat- 
ing his  proceedings.— Davis  v.  Liake  Shore  d; 
M.  S.  R.  Co.,  114  Ind.  364,  16  N.  E.  639. 

[r]  (Snp.  1888) 
One  who  has  not  appealed  from  the  assess- 
ment of  benefits  under  the  statute  allowing  an 
appeal  to  the  circuit  court  cannot  bring  sepa- 
rate suit  in  equity  for  relief  from  such  assess- 
ments.— Dunkle  v.  Herron,  115  Ind.  470,  18  N. 
E.  12. 

[s]  (Snp.  1888) 
Drainage  Act  1885,  §  10,  providing  that, 
on  appeal  from  an  assessment  made  by  a  sur- 
veyor for  the  repair  of  a  ditch,  the  only  ques- 
tions tried  shall  be  the  cost  of  the  repair  and 
the  amount  to  be  assessed  on  appellant's  land, 
does  not  prevent  an  issue  being  raised  as  to 
disqualification  of  the  surveyor  by  reason  of  per- 
sonal interest  or  relationship.— Markley  v.  Rudy, 
115  Ind.  533,  18  N.  E.  50. 

Under  Act  1885,  §  10,  owners  in  severalty 
of  lands  assessed  may  appeal  separately. — Id. 

[t]  (Sup.  1889) 
Under  the  provision  of  Drainage  Act,  §  10 
(Laws  1885,  p.  141),  relative  to  repairs,  that  on 
appeal  "the  only  question  tried  shall  be  to 
determine  the  costs  of  such  repairs,  and  what 
amount  thereof  should  be  assessed  against  the 
appellant's  lands,"  the  question  as  to  whether 
appellant's  lands  are  subject  to  any  assessment 
for  the  repairs  may  be  inquired  into.— Kirkpat- 
rick  v.  Taylor,  118  Ind.  329,  21  N.  E.  20. 
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[u]  (Sup.  1891) 
Under  BUiott'g  Supp.  St.  1889,  §  119», 
providing  that  the  county  surveyor  shall  clear 
oat  and  keep  in  repair  ditches  to  their  full  di- 
mensions, as  required  by  the  original  specifica- 
tions, and  shall  certify  the  costs  to  the  county 
auditor,  to  be  assessed  on  the  lands  benefited, 
and  that  on  appeal  to  the  circuit  court  the  only 
question  to  be  tried  shall  be  the  cost  of  such  re- 
pairs and  the  amount  to  be  assessed  against  ap- 
pellant's land,  the  circuit  court  can  hear  evi- 
dence showing  that  the  ditch  was  not  repaired 
on  the  line  designated  in  the  original  specifica- 
tions, but  on  a  different  one.—Taylor  v.  Brown, 
127  Ind.  293,  26  N.  E.  822. 

[nn]    (Sttp.  1891) 

Where  a  railroad  company,  whose  right  of 
way  crosses  a  previously  established  public 
ditch  several  times,  fills  it  up  in  some  places, 
and  restores  it  to  its  full  size  and  usefulness, 
by  constructing  it  along  its  right  of  way  a  cer- 
tain distance,  and  the  county  survej^or,  under 
Drainage  Act  1885,  S  10  (Elliott's  Supp.  $  1193), 
authorizing  him  to  clean  out  and  restore  ditches, 
and  assess  the  cost  against  the  land  originally 
assessed  for  the  construction  of  the  ditch,  cleaned 
out  the  ditch,  and  assessed  a  portion  of  the  ex- 
pense against  the  company,  the  only  remedy  of 
the  latter  is  by  appeal,  provided  for  by  the 
statute,  and  an  injunction  will  not  lie  to  re- 
strain the  collection  thereof,  unless  it  be  affirm- 
atively shown  that  the  acts  of  the  surveyor  are 
not  merely  erroneous,  but  absolutely  void.— 
Terre  Haute  &  L.  R.  Co.  v.  Soice,  128  Ind. 
105,  27  N.  R  429. 

[T]  (Smp.  1891) 
Under  Elliott's  Supp.  St.  1889,  i  1193, 
providing  that,  after  the  construction  of  a  drain, 
the  county  suneyor  shall  keep  the  same  in  re- 
pair, assessing  the  cost  upon  lands  adjudged  to 
he  benefited,  and  that  upon  appeal  **the  only 
question  tried  shall  be  to  determine  the  costs  of 
such  repairs,  and  what  amount  thereof  should 
he  assessed  against  the  appellant's  lands,"  the 
question  whether  such  lands  are  subject  to  any 
•«8es8ment  may  be  inquired  into.— Goff  v.  Mc- 
0€e,  128  Ind.  394,  27  N.  E.  754. 

iTT)    (S«p.l892) 

Though  the  laws  provide  that  ditch  assess- 
ments shall  be  made  by  the  county  surveyor, 
and  appeals  therefrom  prosecuted  against  him, 
the  county  only  is  financially  interested  in  the 
collection  of  the  assessment,  and  is  entitled  to 
defend  in  the  name  of  the  county  surveyor,  or 
to  employ  attorneys  to  appear  for  the  county 
surveyor  and  resist  the  appeal.-Stingley  v. 
N'lchols,  Shepard  &  Co.,  131  Ind.  214,  30  N.  E. 

■Or. 

A  county  surveyor  cleaned  out  a  public 
ditch  and  its  arm,  and  warrants  were  drawn 
wthe  county  treasurer  to  pay  therefor.  An 
"•essment  was  afterwards  made  on  the  land- 
owners along  the  ditch  to  reimburse  the  county, 
from  which  assessment  they  appealed.    The  ap- 


peal bonds  were  made  payable  to  the  county 
surveyor,  instead  of  the  deputy  surveyor,  who 
made  the  assessment.  The  lands  assessed  were 
not  described  therein,  nor  was  it  stated  whether 
the  repairs  were  to  the  main  ditch  or  its  arm. 
Held  immaterial.- Id. 

[w]     (Sup.  1892) 

On  appeal  to  the  circuit  court  from  as- 
sesrments  levied  by  the  county  surveyor  for  the 
repair  of  a  ditch,  appellants  cannot  escape  lia- 
bility on  the  ground  that  no  additional  assess- 
ments had  been  levied  against  other  landown- 
ers, who  had  permitted  their  cattle  to  obstruct 
the  ditch,  where  appellants  made  no  effort  to 
prove  the  additional  cost  of  removing  such  ob- 
struction so  as  to  enable  the  court  to  adjust  the 
assessments.- Scott  v.  Stringley,  132  Ind.  378, 
31  N.  E.  953. 

Where  assessments  levied  for  repairs  on 
drainage  ditches  are  less  than  the  amounts  ac- 
tually paid  for  the  repairs,  the  supreme  court, 
on  appeal,  will  presume,  in  the  absence  of  evi- 
dence to  the  contrary,  and  in  favor  of  the  de- 
cision of  the  lower  court  sustaining  the  assess- 
ments, that  appellant's  lands  were  not  assessed 
in  an  amount  greater  than  their  just  proportion 
for  such  repairs.— Id. 

[WW)    (App.  1895) 

Under  Rev.  St.  1894,  §  5C31,  providing 
that  one  aggrieved  at  a  drainage  assessment 
may  appeal  by  filing  an  appeal  bond;  that  the 
clerk  shall  then  issue  a  notice  to  the  county  sur- 
veyor, who  shall  file  with  such  clerk  a  copy  of 
the  record  of  the  assessment,  and  the  notices 
thereof;  and  that  these  shall  be  all  the  plead- 
ings necessary  on  such  appeal,— one  appealing 
from  an  assessment  need  not  file  a  complaint— 
Romack  v.  Hobbs,  13  Ind.  App.  138,  41  N.  E. 
391. 

Under  Rev.  St.  1894,  S  5631,  providing 
that,  on  an  appeal  by  one  aggrieved  at  an  as- 
sessment for  the  repair  of  a  ditch,  the  only 
question  triable  shall  be  the  costs  of  such  re- 
pair, and  what  amount  thereof  should  be  as- 
sessed against  appellant's  lands,  it  is  error,  on 
such  appeal,  to  declare  the  whole  assessment 
void  because  the  repairs  made  the  ditch  larger 
than  the  original   specification   require^.— Id. 

[X]     (Sup.  1896) 

A  judgment  of  the  circuit  court,  con- 
firming an  assessment  of  benefits  in  a  ditch 
proceeding,  cannot  be  attacked  in  a  collateral 
action  to  enjoin  collection  of  a  portion  of  such 
assessment.- Duncan  v.  Lankford,  145  Ind.  145, 
44  N.  E.  12. 

[xx]  To  quiet  one's  title  as  against  a  purchaser 
at  a  sale  to  enforce  a  drainage  assessment,  who, 
by  reason  of  his  purchase,  was  subrogated  in 
part  to  the  state's  lien,  one  must  tender  the 
amount  of  the  purchaser's  lien.— (Sup.  1896) 
Reed  v.  Kalfsbeck,  45  N.  E.  476,  46  N.  B.  466, 
147  Ind.  148;  (1897)  Id.,  46  N.  E.  466,  147 
Ind.  14a 
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[y]      (Sup.  1897) 

A  motion  in  a  drainage  proceeding  to  set 
aside  a  judgment  entered  on  the  report  of  the 
commissioners  assessing  benefits,  on  the  ground 
that  no  notice  was  given  to  the  moving  parties, 
must  show  that  the  judgment  record  does  not 
state  facts  giving  jurisdiction  of  their  persons, 
as  such  recitals  would  be  conclusive  in  a  col- 
lateral proceeding,  and  the  circuit  court  is  pre- 
sumed to  have  had  jurisdiction.— Long  v.  Ruch, 
47  N.  E.  15C,  148  Ind.  74. 

[yy]    (App.1904) 

Bums'  Ann.  St.  1901,  S  r)Gr>7,  provides,  in 
relation  to  public  ditches,  that,  if  a  ditch  is  lo- 
cated in  the  bed  of  a  private  ditch  already  or 
partially  constructed,  the  viewers  shall  make  an 
estimate  of  the  number  of  yards  of  earth  al- 
ready excavated,  and  the  cost  of  the  same,  and 
deduct  the  same  from  the  assessment  thereon. 
Heldy  that  the  board  of  county  commissioners 
has  no  authority,  after  the  viewere'  report  has 
been  filed  and  confinned,  to  make  an  order  al- 
lowing a  credit  because  of  the  utilization  of  a 
previously  constructed  private  ditch. — Tolin  v. 
Jones,  71  N.  E.  678,  33  Ind.  App.  423. 

[z]     (Sup.  1910) 

Under  Burns'  Ann.  St.  1908,  §  6143,  pro- 
viding that  the  order  of  the  court  approving 
and  confirming  the  assessments,  and  declaring 
the  proposed  work  of  drainage  established  shall 
be  final  and  conclusive,  unless  an  appeal  there- 
from be  taken  and  an  appeal  bond  be  filed  with- 
in 30  days,  a  motion  for  a  new  trial  is  allowa- 
ble.-Smith  v.  Biesaida,  90  X.  E.  1009. 

Under  Bums'  Ann.  St.  1908,  §  0143,  the 
time  for  appealing  and  filing  the  bond  does  not 
begin  to  run  until  the  date  of  overruling  of  a 
motion  for  new  trial,  and  the  court  on  overrul- 
ing such  motion  may  fix  a  time  not  exceeding 
30  days  from  that  date  within  which  the  bond 
may  be  filed.— Id. 

[2z]    (Sop.  1910) 

Under  the  drainage  act  (Laws  1907,  c.  2r>2>. 
providing  that  "the  order  of  the  court  ♦  ♦  ♦ 
confirming  the  assessment  and  declaring  the  pro- 
posed work  of  drainage  established  shall  be 
final  and  conclusive,  unless  an  appeal  therefrom 
to  the  Supreme  Court  be  taken  and  an  appeal 
bond  filed  within  30  days,"  a  motion  to  quash 
the  notice  and  service  in  drainage  proceedings 
for  defects  therein  must  be  made  within  30 
days  from  the  confirmation  of  the  assessment. 
— Shaum  v.  Harrington,  91  N.  E.  226. 

Burns'  Ann.  St.  1908,  §  405,  authorizing 
courts  in  civil  cases  to  allow  parties  to  file 
pleadings  after  the  time  limited  therefor,  to  re- 
lieve from  judgments  taken  through  mistake,  in- 
advertence, surprise,  or  excusable  neglect,  and 
to  supply  any  omission  in  the  proceedings  on 
motion  or  complaint,  has  no  application  to 
drainage  proceedings.— Id. 

The  court  has  no  authority  to  vacate  on 
motion  a  judgment  in  drainage  proceedings  con- 
firming the  establishment  of  a  drain  and  the 
assessment  therefor. — Id. 


A  landowner  having  failed  to  appeal  from 
the  final  order  establishing  a  drain  within  the 
30  days  provided  by  Laws  1907,  c.  352,  the  time 
cannot  be  extended  by  afterward  resorting  to  a 
motion  to  vacate  the  order  and  appeal  from  the 
ruling  thereon.— Id. 

Fob  Cases  from  Other  States, 

See  17  Cent.   Dig.   Drains,  §§  81,  83-87; 

30  Cent.  Dig.  Judgm.  §§  82,  941,  950. 
See,  also,  14  Cyc.  pp.  1064-1066. 

§  83.   Reasiessment  or  additional  assess- 
ment. 

[a]  (Sup.  1872) 

A  double  assessment  may  be  corrected  by  a 
reassessment ;  and  it  will  not  be  necessary  to 
make  an  entirely  new  assessment,  but  only  so 
far  as  may  be  necessary  to  correct  mistakes. — 
Etehison  Ditching  Ass'n  v.  Hillis,  40  Ind.  408. 

[b]  (Sup.  1886) 

The  drainage  act  of  March  9,  1875,  forbids 
the  assessment  of  parties  under  certain  circum- 
stances the  second  time  for  drainage  of  the  same 
land —Hardy  v.  McKinney,  8  N.  K  232,  107 
Ind.  364. 

[c]  (Sup.  1890) 

Drainage  proceedings  instituted  under  Act 
April  6,  1885,  being  under  control  of  the  court 
until  the  work  is  completed  according  to  the 
plans  and  specifications  on  file,  the  court,  where 
the  original  assessment  proves  insufficient,  on 
due  petition  and  notice,  may  refer  the  matter  to 
the  commissioners  for  the  purpose  of  a  reassess- 
ment.— Rogers  v.  Voorhees,  124  Ind.  469,  24  X. 
E.  374. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  70-81. 
See,  also,  14  Cyc.  p.  1062. 

§84.   Lien. 

Collateral  attack  on  judgment  enforcing,  see 
Judgment,  §  479. 

Default  decree  in  proceedings  to  foreclose  as  res 
judicata,  see  Judgment,  §  735. 

Deprivation  of  property  without  due  process 
of  law,  see  Constitutional  Law,  §  290. 

EfiPect  of  sale  of  land  for  state  taxes,  see  Tax- 
ation, §  733. 

Superiority  of  tax  title  to  lien  of  part  owner 
of  land  redeeming  from  sale  for  ditch  assess- 
ment, see  Taxation,  §  784. 

[a]  (Sup.  1873) 

From  the  date  of  filing  an  assessment  un- 
der the  draining  law  in  the  recorder's  office,  it 
is  a  lien  on  the  land  assessed. — Chase  v.  Arc- 
tic Ditchers,  43  Ind.  74. 

[b]  (Sup.  1885) 

A  mortgage  executed  by  a  person  not  a 
party  to  and  having  no  notice  of  drainage  pro- 
ceedings before  the  approval  of  the  assessments 
by  the  court  will  take  precedence  thereof,  even 
though  on  approval  the  lien  is  made  by  Act 
March  8,  188:'..  to  relate  back  to  the  filing  of 
the  i>etition.— Cook  v.  State,  101  Ind.  446. 
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[c]  (Sap.  1885) 

Under  1  Rev.  St.  1876,  p.  431,  §  12,  provid- 
ing that  if  any  of  the  persons  interested  in  the 
opening  and  construction  of  a  proposed  drainage 
ditch  or  work  shall  fail  to  procure  the  excava- 
tion or  construction  thereof,  or  that  portion  set 
off  and  apportioned  to  them,  respectively,  by 
the  viewers  or  reviewers  in  the  manner  and  time 
specified,  it  shall  be  the  duty  of  the  county  au- 
ditor to  let  such  work  at  public  sale  to  the  low- 
est and  best  responsible  bidder,  and  take  a  bond 
payable  to  the  person  or  persons  for  whom  such 
work  shall  be  let  for  the  faithful  performance 
of  the  work,  and  on  completion  thereof,  and  ac- 
ceptance by  the  board,  the  auditor  shall  issue 
a  certificate  to  the  persons  doing  the  work  for 
the  sum  due  them,  and  shall  enter  the  amount 
of  the  certificate  on  a  tax  duplicate  against  the 
tract  or  lot  benefited,  and  the  amount  so  en- 
tered shall  be  collected  by  the  treasurer  of  such 
county  as  other  taxes,  the  fact  that  the  land 
sought  to  be  taxed  for  such  work  was  misde- 
wribed  on  the  tax  duplicate  was  no  defense  to 
the  liability  of  the  owner  and  did  not  defeat 
the  lien  thereon  of  the  ditch  certificate;  the 
land  being  clearly  liable  for  its  proportionate 
share  of  the  construction  of  the  ditch.— Baker 
T.  Glem,  26  N.  E.  215,  102  Ind.  109. 

[d]  (Sup.  1886) 

When  allotments  of  work  on  ditches  are 
apportioned  to  land,  and  are  not  performed  by 
the  owner,  and  are  let  to  another  wiio  performs 
the  work  and  thereby  acquires  the  right  to 
have  the  cost  assessed  against  the  land  upon 
the  tax  duplicate,  the  lien  thereby  acquired  upon 
the  land  accrues  to  the  state  as  well  as  to  the 
one  doing  the  work.  Hence,  if  the  land  is  sold 
for  taxes,  but  the  deed  is  ineffectual  for  some 
reason  to  convey  title,  the  purchaser  acquires 
the  lien  of  the  state  for  the  purpose  of  reim- 
barsing  himself  for  the  purchase  price,  the 
Biine  as  if  the  sale  were  for  state  and  county 
taxei*.— Brosemer  v.  Kelsey,  106  Ind.  504,  7  N. 
E.569. 

[e]  (Sap.  1889) 

Drainage  Act  March  7,  1883,  which  mere- 
Ij  provides  that  the  assessments  for  construc- 
tion of  ditches  shall  be  a  lien  on  the  lands  ben- 
efited, from  the  date  of  filing  the  commission- 
er's report,  does  not  make  such  lien  superior 
to  a  prior  mortgage.— State  ex  rel.  Ely  v.  ^t- 
na  Life  Ins.  Co.,  117  Ind.  251,  20  N.  E.  144. 

m  (Sup.  1889) 
Acts  1883,  p.  17f>,  §  5,  makes  the  assess- 
ments for  the  construction  of  a  drainage  ditch 
liens  from  tiie  date  at  which  the  petition  was 
filed  and  one  purchasing  land  assessed  subse- 
quent to  the  filing  of  the  petition  is  charged 
with  constructive  notice  of  the  liens.— Chaney 
r.  State  ex  rel.  Ely,  21  N.  B.  45,  118  Ind.  494. 

[g]    (Sap.  1890) 
When  lands  are  mentioned  in  a  petition  for 
t  drain,  the  assessment  of  such  lands,  approved 
and  confirmed  by  the  court,  as  provided  by  the 


act  of  1883,  becomes  a  lien  on  such  lands  from 
the  date  of  the  filing  of  the  petition;  hence  it 
does  not  affect  the  validity  of  such  lien  that 
subsequently  the  commissioner  charged  with  the 
construction  of  the  work  did  not  make  out  the 
notice  required  by  Act  18S3,  §  5,  as  soon  as  pos- 
sible after  bis  appointment.— Kennedy  v.  State 
ex  rel.  Dorsett,  124  Ind.  239,  24  N.  E.  748. 

[h]     (Sup.  1S90) 

Where,  by  reason  of  defects  in  the  proceed- 
ings, a  sale  was  held  to  be  ineffectual  to  con- 
vey title,  the  court,  under  Rev.  St.  §  0488, 
properly  declared  a  lien  upon  the  lands  in  favor 
of  the  purchaser  for  the  amount  paid  at  the 
sale,  and  the  amount  of  taxes  subsequently  paid, 
with  statutory  interest  and  penalties,  and  or- 
dered the  land  to  be  sold  for  the  collection  there- 
of.—Cullen  V.  Strauz,  124  Ind.  340,  24  N.  E. 
883. 

[i]  (Sup.  1891) 
The  foreclosure  of  a  tax  lien  on  land  upon 
which  a  ditch  assessment  has  been  made  does 
not  extinguish  the  lien  of  such  assessment, 
w^here  the  persons  who  are  beneficially  interest- 
ed in  the  ditch  are  not  made  parties  to  the 
foreclosure.- McCollum  v.  Uhl,  128  Ind.  304, 
27  X.  E.  152,  725. 

U]    (Smp.  1892) 

The  lien  of  a  drainage  assessment  is  sub- 
ordinate to  the  lien  of  a  pre-existing  mortgage. 
— Killian  v.  Andrews,  30  N.  E.  700,  130  In<l. 
579. 

[k]    (Sup.  1892) 

Under  Act  March  9,  1875  (Acts  1875,  p. 
97),  providing  that  assessments  for  the  con- 
struction of  ditches  should  be  placed  on  the  tax 
duplicate  and  collected  as  "other  taxe«,*'  but 
not  providing  that  they  should  have  the  lien  of 
taxes,  a  mortgage  executed  prior  to  such  assess- 
ments takes  precedence  over  them. — Pierce  v. 
;Etna  Life  Ins.  Co.,  131  Ind.  284,  31  N.  E.  (JS. 

[1]  (Sup.  1893) 
Under  Rev.  St.  §  4278,  providing  that  the 
amount  of  an  assessment  for  the  construction  of 
a  ditch  shall  be  a  lien  on  the  land  so  assessed 
from  the  time  of  filing  the  petition  for  the  con- 
struction of  the  ditch,  such  lien  does  not  take 
precedence  over  the  lien  created  by  a  mortgage 
executed  prior  to  the  filing  of  the  petition,  and 
the  mortgagor,  upon  the  foreclosure  of  the  mort- 
gage, acquired  title  free  from  such  ditch  lien. 
Cook  V.  State,  101  Ind.  446;  State  ex  rel.  Ely 
V.  ^tna  Life  Ins.  Co.,  20  N.  E.  144,  117  Ind. 
251;  Pierce  v.  .^5tna  Life  Ins.  Co.,  131  Ind. 
284,  31  N.  E.  as,— followed.— State  ex  rel.  ^'nw- 
ter  V.  Loveless,  133  Ind.  000,  33  N.  E.  022. 

[m]     (Sup.  1893) 

Where,  in  proceedings  to  enforce  a  ditch 
assessment,  the  land  was  erroneously  described, 
a  purchaser  under  the  foreclosure  proceedings 
was  entitled  to  be  subrogated  to  the  rights  of 
the  lienholder.- Klinger  v.  Lemler,  34  N.  E. 
098,  135  Ind.  77. 
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[n]     (App.  Ig93) 

Elliott,  Supp.  S§  1207,  1208,  create  a  lien 
on  the  land,  enforceable  by  action,  for  the  ex- 
penses of  the  trustee  in  cleaning  out  and  re- 
pairing a  ditch  on  the  owner's  failure  to  do 
so.— Daggy  v.  Ball,  7  Ind.  App.  G4,  34  N.  E. 
L'46. 

[0]      (App.  1895) 

Under  Rev.  St.  18(H,  §  5(5;iS,  providing 
that  on  failure  of  a  landowner  to  perform  his 
allotment  of  work  on  the  repair  of  a  public  ditch, 
the  township  trustee  shall  perform  the  work, 
and  shall  certify  the  costs  to  the  county  auditor, 
''who  shall  place  the  same  on  the  tax  duplicate 
as  other  taxes,*'  the  claim  becomes  a  lieu  on  its 
entry  on  the  tax  duplicate,  though  not  expressly 
so  declared  by  statute.— Beatty  v.  Pruden,  13 
Ind.  App.  507,  41  N.  E.  9G1. 

-tp]     (Sup.  1896) 

A  purchaser  at  a  sale  to  enforce  the  state's 
lien  for  a  drainage  assessment  is,  in  case  the 
sale  is  invalid,  subrogated  to  the  lien  of  the 
state  to  the  extent  of  the  amount  thereof  dis- 
charged by  the  money  paid  by  him. — Reed  v. 
Kalfsbeck,  45  N.  E.  47G,  46  N.  E.  4G6,  147 
Ind.  148. 

[q]  (App.  1897) 
The  lien  of  a  drainage  assessment  is  cre- 
ated by  the  judgment  confirming  the  report  of 
the  commissioners,  and  not  by  filing  the  notice 
of  the  assessment.— Hoef gen  v.  State  ex  rel. 
Brown,  17  Ind.  App.  537,  47  N.  E.  28. 

[rl  (App.  1907) 
The  lien  of  an  assessment  for  the  construc- 
tion of  a  drainage  ditch  becomes  fixed  on  the 
filing  of  the  report  of  the  commissioners,  though 
the  lien  may  be  released  by  the  court's  action. 
— Pierse  v.  Bronnenberg,  40  Ind.  App.  6G2,  81 
N.  E.  739,  82  N.  E.  126. 

[B]  (Sup.  1910) 
The  Legislature  may  declare  that  an  assess- 
ment lien  for  the  construction  of  a  drain  has 
priority  over  other  liens,  and  an  assessment  lien 
may  be  given  priority  over  pre-existing  mort- 
gages, as  is  done  by  Acts  1891,  c.  196  (Bums' 
Ann.  St.  1901,  |§  5690-5717),  providing  for  the 
construction  of  drains.— Baldwin  v.  Moroney, 
91  N.  E.  3. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drains,  §  88. 
See,  also,  14  Cyc.  p.  lOGG. 

§  85.  Payment,   and   recovery   of   asaesi- 
ment  paid. 

[a]     (Svp.  1888) 

Under  Rev.  St.  1881,  S  4277,  providing 
that  a  commissioner  of  drainage  charged  with 
the  construction  of  a  drain  may  require  assess- 
ments made  in  aid  of  it  to  be  paid  in  install- 
ments not  exceeding  20  per  cent,  per  month,  at 
such  times  as  he  may  fix,  after  30  days'  notice, 
it  is  no  objection  to  the  assessment  that  a  full 
month   does   not   elapse  between    most   of   the 


times  fixed  for  payment  of  the  installments,^ 
Hackett  v.  State,  113  Ind.  532,  15  N.  E.  799. 

For  Cases  from  Other  States. 

See  17  C^nt.   Dig.   Drains,   §  89. 
See,  also,  14  Cyc.  p.  1067. 

§  87.  Colleetion  and  enforcement. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  91-103. 
See,  also,  14  Cyc.  pp.  1066-1073. 

§  88.  ^—  In  general. 

[a]  (Sop.  1879) 

In  an  action  by  a  draining  association 
against  one  of  its  members  to  collect  an  assess- 
ment upon  his  lands  for  the  benefit  of  the  as^ 
sociation,  under  1  Rev.  St.  1876,  p.  424.  i  21, 
the  defendant  could  not  set  up  as  a  defense  that 
a  complete  survey  of  the  line  of  works,  or  all 
estimate  of  its  cost,  had  not  been  made  before 
the  assessment,  or  that  a  proper  description 
and  specification  of  the  drains  had  not  been 
made.— Liberty  Tp.  Draining  Ass'n  v.  Bruni- 
back,  68  Ind.  93. 

[b]  (Sup.  1892) 

An  assessment  made  against  lands  for  ben- 
efits resulting  from  the  construction  of  a  ditch 
under  drainage  proceedings  is  strictly  in  rem, 
and  gives  no  right  of  action  against  landown- 
ers assessed  as  individuals.— Killian  v.  Andrews, 
30  N.  E.  700,  130  Ind.  579. 

[c]  (App.  1895) 

Rev.  St.  1894,  relating  to  allotment  for 
public  ditches,  provides,  among  other  things, 
that  the  claim  when  placed  on  the  tax  dupli- 
cate shall  be  collected  as  other  taxes,  and  sec- 
tion 5638  provides  that  the  trustee  may  recov- 
er the  outlay  and  his  own  fees  in  an  action 
before  a  justice  of  the  peace  of  the  township 
in  which  the  owner  resides.  Held^  that  the 
statute  intended  to  create  a  i)ersonal  liability 
against  every  resident  landowner  whose  prop- 
erty had  been  benefited  by  the  improvement. 
—Beatty  v.  Pruden,  41  N.  E.  961,  13  InJ.  App. 
507. 

For  Cases  from  Other  States. 

See  17  Cent.  Dig.  Drains,  §§  91,  92. 

§  80.  — —  Summary  remedlea. 

[a]  (Sup.  1878) 

Drainage  Act  March  11,  1867,  |  9,  provides 
that  an  applicant  shall  have  a  personal  judg- 
ment against  the  owners  of  the  lands  assessed,  if 
residents,  as  well  as  a  lien  on  the  land.  Held^ 
that  this  provision  was  not  changed  by  Act 
March  9,  1875.— Bate  v.  Sheets,  64  Ind.  209. 

[b]  (Sup.  1882) 

A  complaint  to  enforce  a  ditch  assessment 
which  does  not  aver  that  defendant  requested 
the  work  done,  or  promised  to  pay  for  it,  is  not 
sufficient  as  a  complaint  in  assumpsit,  though 
it  alleges  that  defendant  acquiesced  in  the  work. 
—Boatman  v.  Macy,  82  Ind.  490. 
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[c]  (Sop.  1882) 

I'nder  Acts  1877,  p.  156,  a  complaint  to 
recover  an  assessment  made  for  the  construc- 
tion of  a  ditch  must  show  that  the  appraisers 
made  "a  division  of  the  costs  of  the  construc- 
tion of  the  ditch  among  the  owners  of  the  lands 
aflfected."-Bogart  v.  Castor,  87  Ind.  244. 

[d]  (Sup.  1882) 

A  sale  without  appraisement  upon  a  judg- 
ment for  the  enforcement  of  a  ditch  assessment 
is  illegal,  under  Rev.  St.  1881,  i  732,  providing 
that  DO  property  shall  be  sold  on  execution  for 
less  than  two-thirds  of  its  appraised  value,  ex- 
cept when  otherwise  provided  by  law. — Cox  v. 
Bird,  88  Ind.  142. 

[e]  (Sup.  1883) 

Where  a  lien  for  drain  assessments  does 
not  attach  until  a  certain  notice  has  been  re- 
corded, a  complaint  to  enforce  the  lien  which 
fails  to  aver  the  recording  of  the  notice  is  de- 
fective.-Scott  v.  State,  89  Ind.  368. 

[f]  (Sap.  1884) 

In  an  action  for  a  ditch  assessment  a  com-* 
plaint  which  alleges  "that  three  days  had 
elapsed  since  the  filing  of  the  report,  and,  no 
remonstrance  being  filed,  the  court  approved 
said  report  and  appointed  the  relator  as  ditch 
commissioner  to  construct,"  sufficiently  showi 
that  the  assessment  for  the  ditch  was  approved 
by  the  court. — Albertson  v.  State  ex  rel.  Wells, 
95  Ind.  370;  Id.,  432. 

A  complaint  to  collect  assessments  for  the 
construction  of  a  ditch  need  not  allege  that  the 
petition  was  verified,  that  notice  had  been  given, 
that  the  commissioners  were  not  of  kin  to  the 
parties  interested,  nor  set  out  a  copy  of  the 
judgment  approving  the  ditch  commissioners* 
report—Id. 

[gl  (Sap.  1884) 
Under  Rev.  St.  1881,  §  4277,  providing 
that  assessments  for  drainage  may  be  required 
to  be  paid  "after  30  days*  notice  thereof,  to  be 
given  by  personal  notice,  ♦  ♦  ♦  or  by  one 
poblication  in  a  newspaper,  ♦  ♦  ♦  stating 
when  and  where  such  payment  shall  be  made,** 
proof  that  "a  notice  was  sent  by  mail,**  with- 
out evidence  of  its  contents,  or  when  or  where 
it  was  sent,  was  insufficient.— Hayes  v.  State 
ex  rel.  Murray,  96  Ind.  284. 

[b]  C  Sap.  1884) 
A  complaint  to  collect  a  ditch  assessment 
founded  upon  the  assessment  by  the  appraisers, 
and  not  upon  the  judgment  establLshing  the 
work,  is  not  bad  because  it  does  not  show  that 
the  county  board  adjudged  that  the  contemplat- 
ed work  was  of  public  utility.— Smith  v.  Clif- 
ford, 09  Ind.  113. 

[i]    (Sap.  1885) 

Under  Acts  1883,  p.  179,   amending  Rev. 

St.  1881,    §§    4273^284,    and    providing    that 

"the  filing  of  the  report  of  the  commissioners 

locating  the  drain   and  fixing   the  amount   of 


assessments  shall  be  deemed  notice  of  the  i>end- 
ency  of  the  proceedings  to  all  persons  whose 
lands  are  named  therein,  »  »  ♦  and  the 
amount  of  the  assessment,  as  made  or  approv- 
ed and  confirmed  by  the  court,  shall  be  a  lien 
upon  the  lands  bo  assessed,**  held^  that  a  com- 
plaint to  collect  an  assessment  must  exhibit 
an  approved  report  of  the  commissioners. — 
Moss  V.  State  ex  rel.  Mann,  101  Ind.  321. 

[J]     (Snp.  1885) 
A  default  in  a  suit  to  enforce  a  ditch  as- 
sessment  does  not   admit   the  amount  claimed 
to  be  due,  under  Rev.  St.  1881,  p.  355,  §  383.— 
McKinney  v.  State,  101  Ind.  355. 

Under  Acts  1883,  p.  178,  §  4,  providing 
that  the  drainage  commissioner  "may,  if  he  so 
determine,  bring  suit  in  the  name  of  the  state 
of  Indiana  for  his  use  ♦  ♦  ♦  to  enforce" 
an  assessment  lien,  the  complaint  need  not 
aver  that  the  conmiissioner  had  determined  to 
bring  suit,  and  was  not  invalidated  by  the  fact 
that  the  commissioner  was  frequently  referred 
to  as  "relator.**— Id. 

[k]  Where  a  copy  of  the  county  surveyor*s  cer- 
tificate of  acceptance  of  a  ditching  job  was 
placed  upon  the  tax  duplicate,  as  provided  in 
Rev.  St.  1881,  §  4305,  in  August,  such  tax  be;- 
came  delinquent  on  the  failure  of  the  landown- 
er to  pay  it  on  or  before  the  first  Monday  of 
November,  as  required  by  section  6426;  and  it 
was  the  duty  of  those  charged  with  its  collec- 
tion to  cause  the  land  to  be  sold  to  enforce  pay- 
ment.—(Sup.  1890)  CuUen  v.  Strauz,  124  Ind. 
340,  24  N.  E.  883;  (1891)  UTiite  v.  McGrew, 
129  Ind.  83,  28  N.  B.  322. 

[1]  (Sup.  1893) 
Though  in  proceedings  to  enforce  a  ditch 
assessment  the  land  in  question  was  erroneous- 
ly described,  nevertheless  the  proceedings  creat- 
ed a  lien  against  the  land,  such  as  could  have 
been  enforced  by  a  proper  proceeding. — Klinger 
V.  I^mler,  34  N.  E.  698,  135  Ind.  77. 

[ml     (App.  1897) 

In  a  proceeding  to  enforce  a  lien  for  assess- 
ments, under  Drainage  Act  April  6,  1885,  a 
complaint  which  states  that  the  commissioners, 
pursuant  to  law,  reported  their  action,  and 
found  that  defendant's  property,  describing  it, 
would  be  benefited  in  a  certain  sum,  which  re- 
port was  confirmed  by  the  court,  and  the  work 
ordered  and  done,  and  the  lien  established,  and 
refers  to  all  the  proceedings  in  the  assessment 
ca.se,  sufficiently  sets  out  the  assessment. — 
Iloefgen  v.  State  ex  rel.  Brown,  17  Ind.  App. 
537,  47  N.  E.  28. 

Conceding  an  averment  of  completion  ac- 
cording to  plans  and  specifications  necessary, 
when  the  work  has  in  fact  been  done,  allega- 
tions that  the  drain  has  been  completed  and  ac- 
cepted by  the  county  surveyor  and  the  com- 
missioner, and  that  the  contractors  fully  com- 
pleted the  work  are  sufficient.— Id. 
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[n]  (App.  1905) 
In  proceedings  to  foreclose  a  drainage  lien 
on  lands,  it  will  be  presumed  that  the  proceed- 
ing for  the  construction  of  the  drain  was  valid. 
—Ellison  V.  Branstrator,  34  Ind.  App.  410,  73 
X.  B.  146. 

Where  decree  for  the  sale  of  lands  of  dif- 
ferent owners  has  been  rendered  in  proceedings 
to  foreclose  a  drainage  lien,  and  sale  made 
thereunder  of  the  land,  one  of  the  owners  has 
the  right  to  redeem  from  the  sale,  and  he  has 
a  lien  upon  the  lands  not  owned  by  him  for  the 
proportionate  part  of  such  costs  as  against  the 
owners  thereof  and  junior  incumbrancers. — Id. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.   Drains,  §§  91-101. 
See,  also,  14  Cyc.  pp.   1007-1071. 

§  90.  Actions. 

Admissions,  as  evidence,  see  Evidence,  §  207. 
Filing  written    instruments  with   pleading,   see 

Pleading,  §  308. 
Xeccs.sity     fur     verification     of    pleading,     see, 

Pleading,  §  291. 
Pleading    matters   of    fact    or   conclusions,    see 

Pleading,  §  8. 
Scope  and  extent  of  demurrer  to  pleading,  see 

Pleading,   §  20.'?. 
Written    instruments    or    copies    thereof    filed 

with   pleading,   see   Pleading,    §  308. 

[a]  (Sup.  1S60) 

In  an  action  to  recover  drainage  assess- 
ments, the  record  on  appeal  not  showing  the 
facts  of  the  case,  the  appellate  court  presumed 
that  public  health,  and  not  the  benefit  of  farms, 
was  the  object  to  be  attxiiued,  and  therefore 
hiid  that  a  case  of  public,  and  not  private, 
benefit  was  made  out.— Anderson  v.  Kerns 
Draining  Co.,  14  Ind.  199,  77  Am.  Dec.  03. 

[aa]  A  complaint  in  an  action  to  enforce  a 
ditch  assessment  by  a  draining  association  need 
not  set  out  the  articles  of  association.— (Sup. 
lS<n)  Eel  River  Draining  Ass'n  v.  Topp.  10 
Ind.  242;  (1870)  Jordan  Ditching  &  Draining 
Ass'n  V.  Wagoner,  '^\  Ind.  50;  (1872)  Etchison 
Ditching  Ass'n  v.  Busenback,  39  Ind.  302. 

[b]  (Sup.  1861) 

In  a  complaint  to  recover  an  assessment 
fur  benefit  to  land  by  drainage,  and  for  sale  of 
the  land,  it  is  not  necessary  to  aver  completion 
of  the  drain ;  for  such  completion  is  not  a  con- 
dition precedent  to  the  right  to  collect  assess- 
ments.—Eel  River  Draining  Ass'n  v.  Topp,  10 
Ind.  242. 

In  suit  for  the  sale  of  land,  brought  to 
recover  an  assessment  for  benefit  to  the  land 
by  drainage,  the  report  of  the  assessors  is  only 
prima  facie  evidence  as  to  the  amount  of  bene- 
fit and  quantity  of  land  benefited,  into  both 
of  which  the  court  may  have  to  inquire  further 
at  the  trial.— Id. 

Ibb]  A  complaint  to  enforce  a  ditch  assess- 
ment is  incomplete,  unless  it  sets  forth,  or  is 


accompanied  by,  a  copy  of  the  assessment.— 
(Sup.  1862)  West  v.  Bullskin  Prairie  Ditching 
Co.,  19  Ind.  458;  (1875)  Alkire  v.  Timmons 
Ditching  Co.,  51  Ind.  71;  (1875)  Alspaugh  v. 
Ben  Franklin  Draining  Ass^n,  Id.  271;  (1878) 
Jerrell  v.  Etchison  Ditching  Ass'n,  02  Ind.  2(X>; 
(1878)  Busenbark  v.  Same,  Id.  314;  (1882) 
Smith  V.  Clifford,  83  Ind.  520;  (1884)  Crist  v. 
State  ex  rel.  AMiitmore,  97  Ind.  389;  (1884) 
Roberts  y.  Same,  Id.  399;  (1884)  Neiman  v. 
State  ex  rel.  Dickey,  98  Ind.  58;  (1884)  State 
v.  Turvey,  99  Ind.  599;  (1884)  State  ex  rel. 
Mayfield   v.  Myers,  100  Ind.  487. 

[c]  (Sup.  1862) 

The  complaint  in  a  suit  to  enforce  the 
lien  of  an  assessment  by  a  ditching  corpora- 
tion under  section  16  of  the  act  for  the  con- 
struction of  drains  and  levees  is  bad,  unless  it 
describes  the  ditch  to  be  constructed  by  declar- 
ing its  termini,  direction,  etc.— West  ▼.  Bull- 
skin  Prairie  Ditching  Co.,  19  Ind.  458. 

[cc]      (Sup.  1866) 

In  a  suit  by  a  ditching  company  to  recover 
an'  assessment  made  upon  land  improved  by  a 
ditch  constructed  through  it,  it  is  not  necessary 
that  an  estimate  of  the  final  cost  of  completing 
the  work  contemplated  should  be  made  before 
suit  is  brought.— Delawter  v.  Sand  Creek  Ditch- 
ing Co.,  26  Ind.  407. 

Under  the  act  authorizing  the  organization 
of  cori>orations  to  construct  levees  and  drains, 
requiring  the  courts  in  counties  where  their 
articles  are  filed  to  judicially  notice  their  ex- 
istence, the  appellate  court  will  presume  that 
the  action  of  the  lower  court  in  the  determina- 
tion of  this  question  was  correct.— Id. 

[d]  (Sup.  1868) 

Proof  that  an  assessment  made  for  the 
purposes  of  a  draining  association,  though  oth- 
erwise valid,  is  too  high,  will  not,  under  the 
statute,  defeat  the  action.  It  will  only  go  to 
mitigate  or  reduce  the  amount  to  the  actual 
benefits.— New  Eel  River  Draining  Ass'n  v.  Dur- 
bin,  30  Ind.  173. 

In  a  suit  by  a  draining  association  upon 
an  assessment,  the  defendant,  not  being  a  mem- 
ber of  the  association,  and  not  having  contract- 
ed with  it  as  a  corporation,  may  plead  nul 
tiel  corporation  at  the  date  of  the  assessment. 
-Id. 

[dd]     (Sup.  1868) 

In  a  suit  by  a  drainage  company  to  en- 
force the  payment  of  an  assessment  of  benefits 
to  certain  lands,  the  fact  that  the  right  of  wa^' 
has  not  been  procured  will  not  bar  the  suit. — 
Large  v.  Keen's  Creek  Draining  Co.,  30  Ind. 
203,  95  Am.  Dec.  090. 

In  an  action  by  a  drainage  association  to 
enforce  payment  of  assessments  against  a  per- 
son not  a  member  of  the  association,  the  com- 
plaint need  not  in  terms  state  the  use  for 
which  the  money  was  required,  provided  it  is 
evident  from  the  whole  complaint  that  it  is  for 
the  construction  of  the  drain  referred  to  in  the 
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director's  order  of  payment  set  out  in  the  com- 
plaint.—Id. 

In  such  suit  the  complaint  must  describe 
the  commencement,  course,  and  termination  of 
the  drain.— Id. 

[e]     (S«p.  1869) 

In  a  complaint  to  enforce  assessment  by 
a  ditching  association  attempted  to  be  organiz- 
ed under  the  act  to  authorize  the  construction 
of  levees  and  drains,  the  description  of  the 
drain,  the  construction  of  which  was  alleged  as 
the  object  of  the  association,  was  so  defective 
that  it  was  impossible  to  determine  therefrom 
whether  it  was  the  intention  to  construct  one 
or  two  drains  or  what  lands  would  be  affected 
thereby.  Held,  that  the  complaint  was  bad  on 
demurrer.— West  v.  Bullskin  Prairie  Ditching 
(^0..  32  Ind.  138. 

[«e]    (Sup.  1870) 

In  a  suit  by  a  ditching  association  to  en- 
force a  lien  for  benefits  assessed  against  the 
defendants'  land,  the  complaint  or  assessment 
need  not  describe  the  ditch  in  any  manner. — 
Jordan  Ditching  &  Draining  Ass*n  v.  Wagoner, 
33  Ind.  50. 

[f]  (Sup.  1870) 
In  a  suit  to  enforce  an  assessment  on 
lands,  under  the  ditching  law,  an  exhibit  an- 
nexed to  the  complaint,  and  referred  to  there- 
in as  the  appraisers'  schedule  of  assessment, 
consisting  merely  of  a  number  of  columns  con- 
taining separately  the  name  of  the  defendant, 
the  description  of  the  lands,  the  value  thereof, 
and  the  total  assessment,  etc.,  but  without  ei- 
ther the  signature  or  the  affidavit  which  the 
statute  requires,  is  insufficient,  and  renders  the 
complaint  demurrable. — Thompson  v.  Honey 
Creek  Draining  Co.,  33  Ind.  2G8. 

[ff]     (Sap.  1871) 

Where,  in  an  action  for  recovery  of  an 
assessment  levied  by  a  draining  company  against 
the  owner  of  lands  benefited  by  a  ditch  made 
by  such  coraijany,  the  answer  set  up  a  prior  as- 
sessment, a  reply  alleging  that  defendant  re- 
quested and  assented  to  the  making  of  the  new 
assessment,  and  that  the  company  expended 
money  in  making  the  drain  on  the  faith  of  de- 
fendant's expressing  satisfaction  with  such  new 
assessment,  and  standing  by  while  the  improve- 
ment was  made,  was  good.— Xevins  &  O.  C.  Tp. 
Draining  Co.  v.  Alkire,  36  Ind.  180. 

In  an  action  to  recover  an  assessment 
levied  by  a  draining  company  against  the  own- 
er of  lands  benefited  by  a  ditch  made  by  such 
comijany,  an  answer  alleging  an  appraisement 
and  a-Msessment  of  the  benefits  prior  to  that 
upon  which  the  assessment  sued  on  was  levied, 
but  not  alleging  that  the  appraisers  were  sworn 
to  such  former  assessment,  or  that  notice  was 
g:iven  to  the  owners  of  the  lands  at  the  time  of 
making  such  assessment,  did  not  allege  a  valid 
prior  as^fessment. — Id. 


[fff]  In  an  action  to  enforce  ditch  assessments 
by  a  ditching  association,  since  the  articles  of 
association  are  neither  necessarily  nor  prop- 
erly made  part  of  the  complaint,  demurrer  does 
not  lie  as  to  matters  in  the  articles  of  asso- 
ciation.—(Sup.  18*71)  EJxcelsior  Draining  Co.  v. 
Brown,  38  Ind.  384;  (1872)  Etchison  Ditching 
Ass'n  V.  Busenback,  39  Ind.  362;  (1872)  Same 
V.  HiUis,  40  Ind.  408;    (1872)  Same  v.  Jewell, 

41  Ind.    143;     (1873)    Dobson   v.    Duck   Pond 
Ditching  Ass'n,  42  Ind.  312. 

[g]     (Sup.  1872) 

A  complaint  to  enforce  a  lien  for  the  as- 
sessment of  benefits,  under  the  act  entitled  "An 
act  to  enable  the  owners  of  wet  lands  to  drain 
and  reclaim  them,"  etc.  (3  Gav.  &  II.  St.  p. 
228),  need  not  allege  that  at  the  time  when  ap- 
plication was  made  to  the  board  of  commis- 
sioners for  the  appointment  of  appraisers  there 
had  been  an  estimate  made  of  the  cost  of  the 
proposed  ditch,  nor  the  amount  of  the  said  esti- 
mate.—Slusser  v.  Hanson,  39  Ind.  506. 

[ggl    (Sap.  1872) 

Under  Act  June  12,  1852  (1  Gav.  &  H.  St. 
p.  303)  §  5,  recording  the  articles  of  associa- 
tion of  a  draining  company  in  the  recorder's 
office  of  the  county  where  the  work  is  contem- 
plated is  a  condition  precedent  to  the  invest- 
ment of  coriJorate  powers  upon  the  company, 
hence  must  be  averred  in  a  complaint  to  enforce 
an  assessment.- Mclntire  v.  McLain  Ditching 
Ass'n,  40  Ind.  104. 

[ggg]    (Sup.  1872) 

A  complaint  to  enforce  the  collection  of  a 
ditching  assessment  must  allege  a  survey  and 
estimate  of  the  cost,  and  show  that  the  esti- 
mated cost  will  not  exceed  the  aggregate  amount 
of  the  assessments.— Etchison  Ditching  Ass*n 
V.  Hillis,  40  Ind.  408. 

Before  the  collection  of  an  assessment  can 
be  enforced,  the  corporation  must  show  a  valid 
and  legal  assessment.— Id. 

Although  it  may  appear  by  the  complaint 
that  there  had  been  a  previous  assessment,  the 
complaint  will  not  be  bad  for  that  reason.  As 
the  statute  authorizes  a  reassessment,  it  will  be 
presumed,  in  the  absence  of  a  showing  to  the 
contrary,  that  it  has  been  properly  made. — Id. 

[h]      (Sup.  1872) 

In  an  action  to  enforce  the  collection  of  an 
assessment  for  the  construction  of  a  drain,  if  it 
is  a  valid  objection  that  a  bond  has  not  been 
filed  with  the  clerk  of  the  circuit  court  by  the 
association,  it  is  remedied  by  filing  one  on  the 
trial.— Dobson   v.  Duck  Pond   Ditching  Ass'n, 

42  Ind.  312. 

[hh]    (Sup.  1873) 

A  complaint  by  a  draining  association  or- 
ganized under  Act  May  22,  1869,  to  enforce 
the  collection  of  a  ditching  assessment,  must 
allege  a  survey  and  estimate  of  the  cost,  and 
show  that  the  estimated  cost  will  not  exceed 
the  aggregate  amount  of  the  assessments. — Smith 
V.  Duck  Pond  Ditching  Ass'n,  45  Ind.  94. 
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[hhli]  A  complaint  to  enforce  the  collection  of 
a  ditch  assessment  on  land  under  Act  March 
11,  1867  (3  Gav.  &  H.  St.  p.  228),  must  aver 
that  the  appraisers  by  whom  the  assessment 
was  made  were  not  of  kin  to  any  of  the  parties, 
and  were  disinterested  freeholders  of  the  coun- 
ty.—(Sup.  1875)  Combs  v.  Etter,  49  Ind.  535; 
(1878)  Seits  v.  Sinel,  G2  Ind.  253;  (1879) 
I^ughlin  V.  Ayres,  QG  Ind.  445. 

•      [I]      (Sup.  1875) 

An  answer  of  general  denial  puts  in  issue 
all  the  material  matters  presented  by  special 
paragraphs  of  answer  alleging  that  the  plaintiff 
could  have  drained  all  his  wet  lands  without 
affecting  the  lands  of  the  defendant,  and  that 
his  whole  proceedings  were  unnecessary  for  the 
drainage  of  his  lands;  or  that  the  petition  did 
not  specify  the  character  of  the  work;  or  that 
the  appraisers  did  not,  before  the  commence- 
ment of  the  action,  make  out  a  list  of  all  the 
lands  liable  to  be  affected  by  the  work;  or  that 
the  petition  did  not  describe  and  specify  all  the 
lands  affected,  with  the  names  of  the  owners 
thereof.— Bate  v.  Sheets,  50  Ind.  329. 

In  an  action  against  B.  to  recover  drain- 
age assessments,  it  is  no  defense  that  more  land 
of  S.  is  assessed  for  the  drain  than  was  men- 
tioned in  the  petition  for  the  drain,  since  such 
fact  is  in  B.'s  favor,  tending  to  reduce  the  as- 
sessment against  his  land. — Id. 

In  a  complaint  upon  an  assessment  against 
lands  of  the  defendant  to  construct  a  ditch,  un- 
der Act  March  11,  1867  (3  Gav.  &  H.  St.  p. 
228),  it  is  not  necessary  to  show  the  specifica- 
tions on  which  the  assessment  was  made,  the 
interest  of  the  plaintiff  in  the  work,  the  descrip- 
tion of  the  defendant's  lands  sought  to  be  charg- 
ed, and  his  ownership  of  the  land,  there  being 
filed  with  the  complaint  a  proper  petition  and 
the  proceedings  of  the  board  of  county  commis- 
sioners thereon. — Id. 

In  an  action  to  recover  the  amount  of  an 
assessment  against  lands  for  the  construction  of 
a  ditch,  the  evidence  will  be  insuflScient  where 
it  does  not  show  the  application  to  the  county 
commissioners,  the  appointment  of  the  apprais- 
ers, the  notice  of  the  meeting  of  the  appraisers, 
or  any  demand  of  the  amount  of  the  assessment 
by  the  plaintiff  of  the  defendant.— Id. 

[11]      (Sup.  1875) 

In  an  action  to  recover  the  amount  of  an 
assessment  on  land  made  by  a  draining  associa- 
tion to  aid  in  the  construction  of  a  ditch,  an 
answer  alleging  that,  after  the  appraisement  of 
benefits  was  made  and  returned  by  the  apprais- 
ers, it  was  changed  by  altering  assessments 
from  less  sums  to  larger  ones,  and  from  larger 
to  less,  without  any  meeting  of  the  appraisers 
to  equalize  the  same,  or  any  advertisement  for 
such  meeting,  but  not  showing  that  the  defend- 
ant was  injured  by  what  was  done,  is  bad  on 
demurrer.— Bannister  v.  Grassy  Fork  Ditching 
Ass'n,  52  Ind.  178;    Rich  v.  Same,  Id.  187. 

In  an  action  by  a  draining  association  to 
enforce  payment  of  an  assessment  on  the  land 


of  one  not  a  member  of  the  association  to  aid  in 
the  construction  of  a  ditch,  under  the  law  of 
1809,  it  is  not  necessary  that  the  complaint 
should  describe  the  beginning,  course,  and  ter- 
mination of  the  ditch,  or  show  that  the  com- 
pany divided  the  work  into  sections  before  its 
actual  construction  was  begun,  or  that  with 
such  complaint  should  be  filed  the  notice  of  the 
assessment,  or  the  notice  required  to  be  posted 
in  the  recorder's  office  by  the  secretary  of  the 
company,  or  the  order  of  the  board  of  directors 
fixing  the  per  cent,  of  the  assessment  which 
each  person  assessed  shall  pay. — Id. 

[ill]     (Sup.  1876) 

A  complaint  to  collect  from  defendant  the 
amount  assessed  on  his  land  for  draining  pur- 
poses must  show  that  the  benefit  assessed  on 
the  lands  affected  by  the  drain  is  not  exceeded 
by  the  estimated  cost  of  the  construction,  but 
need  not  aver  the  amount  of  either.— Smith  t. 
Duck  Pond  Ditching  Ass'n,  54  Ind.  235. 

[J]  (Sap.  1877) 
A  complaint  by  a  draining  company  to  col- 
lect an  assessment  must  show  that  the  directors 
have  executed  the  bond  required  by  Act  March 
10,  1873  (1  Rev.  St.  1876,  p.  418),  for  the  faith- 
ful application  of  assessments  collected.— Coop- 
er V.  Arctic  Ditchers,  56  Ind.  233. 

A  complaint  by  a  draining  company  claim- 
ing incorporation  under  the  act  of  18(59,  to  col- 
lect an  assessment,  must  aver  that  the  main 
line  of  the  plaintiff's  contemplated  drain  does 
not  exceed  sixteen  miles  in  length;  for  all  com- 
panies incorporated  under  the  act  of  1869  whose 
lines  exceeded  that  length  were  abolished  by 
the  repeal  of  the  act  in  1872. — Id. 

[jj]     (Sup.  1877) 

A  complaint  by  a  draining  company  against 
the  owner  of  certain  real  estate  to  collect  a  cer- 
tain sum,  as  benefits  alleged  to  have  resulted 
from  the  construction  of  a  certain  drain,  al- 
leging that  the  defendant  was  the  owner  of  such 
real  estate  "upon  which  the  plaintiff  had  a  lien 
for  the  payment  of  assessments  of  benefits  re- 
sulting to  said  real  estate  from  the  construction 
of  said  drain;  that  the  plaintiff  was  about  to 
enforce  such  lien  when,  upon  the  promise  of  the 
defendant  that,  if  suit  to  enforce  was  not 
brought,  he  would  pay  the  same  on  demand,  the 
plaintiff  waived  its  right  to  such  lien;  and  that, 
upon  demand  for  the  amount  due,  the  defendant 
had  refused  to  pay  the  same, — is  sufficient  on 
demurrer,  but  may,  on  motion,  be  ordered  to  be 
made  more  definite  and  certain. — Hull  v.  Brear- 
ley  Run  Draining  Ass'n,  58  Ind.  520. 

[jjj]  la  an  action  on  a  drainage  assessment,  it 
was  necessary  that  a  copy  of  the  assessment 
should  be  filed  with  the  complaint.— (Sup.  1878) 
Beck  V.  Tolen,  62  Ind.  469;  (1886)  Pickering 
V.  State,  6  N.  E.  611,  106  Ind.  228. 

[k]       (Sop.  1878) 

A  proceeding  to  construct  a  drain  was  be- 
gun under  Act  March  11,  1867,  and  while  the 
proceedings  were  pending  Act  March  •9,   1875, 
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was  passed.  An  action  was  brought  to  recover 
an  assessment  made  under  the  former  act.  Held 
that,  in  accordance  with  section  4  of  Act  March 
9,  1875,  the  evidence  in  such  action  should 
prove  that  the  board  of  commissioners  found 
that  the  proposed  drain  was  necessary  and  con- 
ducive to  public  health,  convenience,  or  welfare, 
or  of  public  benefit  or  utility.— Bate  v.  Sheets, 
64  Ind.  209. 

[kk]     (Sup.  1S79) 

In  an  action  by  a  draining  association 
against  one  of  its  members  to  collect  an  assess- 
ment against  his  lands,  it  is  not  necessary  to 
set  out  the  organization  of  the  association,  nor 
a  description  of  the  drain,  nor  the  survey  nor 
the  estimated  costs.— Liberty  Tp.  Draining  Ass'n 
T.  Brumback,  08  Ind.  93. 

[kkk]    (Sup.  1880) 

Under  1  Rev.  St.  1876,  p.  424,  providing 
that,  on  appeal  from  the  assessment  of  the  ben- 
efits, a  member  of  a  drainage  association  shall 
not  be  allowed  to  make  any  objection  to  the 
assessment,  except  such  as  relate  to  the  amount 
of  same,  the  evidence  in  an  action  to  collect 
such  assessments  from  persons  alleged  to  be 
members  of  the  association  is  properly  restrict- 
ed to  such  as  relate  to  the  amount  of  the  assess- 
ment, and.  though  defendant  alleges  and  proves 
that  she  is  not  a  member,  plaintiff  is  not  there- 
by entitled  to  prove  the  public  utility  of  the 
work  and  the  benefit  which  defendant's  lands 
would  receive.— Liberty  Tp.  Drainage  Ass*n  v. 
WatUns,  72  Ind.  459. 

[I]  (Sap.  1882) 

In  an  action  to  enforce  the  collection  of  a 
special  assessment  for  the  construction  of  a 
ditch,  an  allegation  that  the  treasurer  of  the 
county  had  demanded  the  tax,  claimed  it  to  be 
valid,  and  that  he  had  endeavored  to  collect  it. 
but  which  does  not  allege  the  particular  acts 
of  the  treasurer  constituting  effort  to  collect 
the  assessment,  is  insufficient.— Anthony  v.  Stur- 
P8,  86  Ind.  479. 

[II]  (Sup.  1882) 

In  a  suit  to  enforce  a  ditch  assessment, 
the  plaintiff  cannot  recover  for  work  and  labor 
done,  though  the  labor  was  performed  in  the 
construction  of  the  ditch  for  which  the  assess- 
ment was  made.— Boatman  v.  Macy,  82  Ind. 
490. 

[Un  In  an  action  to  collect  a  ditch  assessment, 
the  complaint  need  not  allege  that  notice  of  the 
petition  for  the  drain  was  given.— (Sup.  1S83) 
Albertson  v.  State  ex  rel.  Wells,  95  Ind.  370; 
a885)  Jackson  v.  Dyer,  104  Ind.  516,  3  N.  E. 
863.  CONTRA,  see  (1885)  Jackson  v.  State, 
103  Ind.  250,  2  N.  E.  742. 

[m]    (Sup.  1884) 

Under  Rev.  St.  1881,  §  4280,  providing 
that  the  collection  of  assessments  shall  not  be 
defeated  by  reason  of  any  defect  in  the  proceed- 
ings occurring  prior  to  the  judgment  of  the 
court  affirming  and  establishing  the  assessments 


of  benefits  and  injuries,  an  averment,  in  a  com- 
plaint in  an  action  to  collect  assessments,  but 
three  days  had  elapsed  since  the  filing  of  the 
report  of  the  commissioners,  and,  no  remon- 
strance being  filed  to  the  same,  the  court  ap- 
proved the  report,  and  ordered  the  ditch  con- 
structed, and  ordered  the  relator  as  ditch  com- 
missioner to  construct  the  same,  was  sufficient 
on  demurrer. — Albertson  v.  State  ex  rel.  Wells,. 
95  Ind.  370,  432. 

[mm]    (Sup.  1884) 

A  complaint  to  enforce  the  lien  of  an  as- 
sessment for  drainage  must  aver  that  a  peti- 
tion for  the  construction  of  the  work  was  tiled, 
that  notice  of  the  intention  to  present  the  peti- 
tion was  given,  that  the  petition  was  referred 
to  the  commissioners  of  drainage,  the  action 
they  took  thereon,  and  in  other  respects  a  com- 
plete compliance  with  the  statute.— Shaw  v. 
State,  97  Ind.  23;    Wishmier  v.  Same,  Id.  160. 

[mmm]     (Sup.  1884) 

Under  Rev.  St.  1881,  S  4277,  providing  that 
the  commissioner  charged  with  the  execution 
of  the  work  may  bring  suit  for  his  use  as  com- 
missioner of  drainage  in  a  court  of  competent 
jurisdiction  to  enforce  a  lien  on  any  land  for 
the  amount  assessed  by  him,  etc.,  a  complaint 
by  a  commissioner  of  drainage  to  enforce  a  lien 
on  land  for  an  assessment  against  it  is  insuffi- 
cient where  it  contains  no  facts  sho'Ving  that  a 
petition  for  the  construction  of  the  work  was 
filed  as  required  by  laws  that  in  the  proceedings 
to  construct  the  work  the  court  found  that 
notice  of  the  intention  to  present  the  petition 
had  been  given  but  that  such  petition  was  not 
referred  by  the  court  to  the  commissioners  of 
drainage,  nor  that  action  was  taken  thereon  by 
such  commissioners. — Shaw  v.  State,  97  Ind.  23; 
Buchanan  v.  Rader,  Id.  605. 

[n]     (Sup.  1884) 

The  complaint  in  an  action  to  collect  a 
ditch  assessment  sufficiently  shows  in  what 
county  the  proposed  ditch  or  the  lands  to  be 
affected  by  its  construction  are  situated,  where 
the  termini  of  the  ditch  and  the  section,  town- 
ship, and  range  of  the  lands  affected  thereby 
are  definitely  stated. — Smith  v.  Clifford,  99  Ind. 
113. 

[nn]    (Svp.  1885) 

A  complaint  for  the  collection  of  a  ditch 
assessment  must  aver  that  due  notice  of  the 
proceedings  to  establish  the  ditch  was  given, 
or  it  will  be  bad  on  demurrer:  and  it  is  not 
sufficient  to  set  forth  such  notice,  with  the  pro- 
ceedings, as  an  exhibit. — Jackson  v.  State,  10.*{ 
Ind.  2.50,  2  N.  E.  742. 

[nnn]     (Sup.  1885) 

The  holder  of  a  certificate  for  work  per- 
formed on  a  ditch  under  Drainage  Act  Sept.  19. 
1881,  cannot  maintain  an  action  to  enforce  the 
statutory  lien  against  the  land  to  which  the 
work  was  allotted,  but  the  amount  called  for 
by  such  certificate  can  be  collected  only  by  the 
auditor  placing  it  upon  the  tax  duplicate  and 
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collecting  it  as  taxes  are  collected.— Storms  v. 
Stevens,  104  Ind.  46,  3  N.  E.  401. 

[0]       (Sup.  1886) 

In  an  action  on  a  ditch  assessment,  under 
Act  April  8,  1881,  if  the  complaint  alleges  that 
notice  was  given  of  the  proceedings  to  establish 
the  drain,  it  need  not  also  allege  that  the  de- 
fendant was  named  in  the  petition  for  the  es- 
tablishment of  the  drain.— Jackson  v.  State, 
104  Ind.  516,  3  N.  E.  863. 

[00]     (Svp.  1886) 

A  personal  action  cannot  be  maintained  by 
a  contractor  for  the  recovery  of  money  due  him 
under  a  surveyor's  certificate,  given  him  in 
pursuance  of  Rev.  St.  1881,  §  4305,  for  work 
done  under  the  drainage  act.  The  claim  must 
be  charged  and  collected  as  a  tax.— Lock  wood  v. 
Ferguson,  105  Ind.  380,  5  N.  E.  3;  Same  v. 
Chambers,  105  Ind.  600,  5  N.  E.  4. 

[ooo]      (Sup.  1886) 

An  action  to  collect  an  assessment  for  a 
drain  by  enforcing  a  lien  upon  the  land  must 
be  brought  in  the  county  where  the  land  lies. — 
Dowden  v.  State,  106  Ind.  157,  6  N.  E.  130. 

[p]      (Sup.  1886) 

WTiere  the  complaint  in  an  action  to  col- 
!(H*t  a  drainage  assessment  shows  a  petition,  a 
notice,  and  an  assessment,  the  person  against 
whose  land  an  assesment  was  levied  will  be  pre- 
sumed to  have  been  a  party  to  the  proceedings. 
—Pickering  v.  State,  106  Ind.  228.  6  N.  E.  611. 

Where  a  complaint  to  collect  a  ditch  as- 
sessment shows  a  petition,  some  notice,  a  judg- 
ment on  the  petition,  and  an  assessment  levied 
against  the  complaining  property  owner,  it  is 
sufficient  to  compel  him  to  answer. — Id. 

[pp]      (Sup.  1886) 

Where  a  complaint  to  collect  a  drainage 
assessment  shows  that  the  construction  of  a 
drain  was  referred  to  a  certain  named  drain- 
age commissioner,  and  another  party  appears 
as  plaintiff  without  any  allegation  showing  his 
authority,  it  is  bad  on  demurrer  for  want  of 
sufficient  facts.— Frazer  v.  State,  106  Ind.  471, 
T  N.  E.  203. 

In  an  action  to  enforce  a  drainage  assess- 
ment, the  presumption  is  that  the  lands  assessed 
are  situated  in  the  county  in  which  the  proceed- 
ing is  had. — Id. 

[ppp]     (Sup.  1886)      . 

The  burden  is  on  the  party  asserting  a 
lien  for  a  ditch  assessment  to  show  a  substan- 
tial compliance  with  the  statute  as  to  notice  to 
landowner  of  the  drain  proceedings.— Brosemer 
V.  Kolsey,  106  Ind.  504,  7  N.  E.  509. 

[q]     (Sup.  1886) 

A  complaint  to  enforce  a  drainage  assess- 
ment which  shows  the  filing  of  a  petition  and 
the  giving  of  notice  followed  by  proceedings 
resulting  in  a  judgment  establishing  the  drain, 
and  confirming  the  assessment,  is  good  on  de- 
murrer, although  it  does  not  aver  that  the  de- 
fendant's lands  were  described  in  the  petition. 


or  the  notice  such  in  all  respects  as  the  law 
requires.— Deegan  y.  State,  108  Ind.  155,  0 
N.  E.  148. 

[qq]  Under  the  drainage  act  (Acts  1883,  p. 
179),  all  that  a  complaint  to  collect  a  drainage 
assessment  need  allege  is  (1)  that  some  notice 
of  the  filing  of  the  petition  was  given;  (2)  the 
filing  of  such  petition;  (3)  the  report  of  the 
commissioners  of  the  benefits  and  damages  as- 
sessed ;  (4)  the  approval  and  confirmation  of  such 
report  by  the  court;  and  (5)  the  assessment  or 
a  copy  thereof;  and  a  complaint  alleging  these 
facts,  being  good  on  demurrer,  is,  a  fortiori, 
good  when  questioned  for  the  first  time  in  the 
supreme  court.— (Sup.  1887)  Laverty  v.  State 
ex  rel.  Hill,  109  Ind.  217,  9  N.  E.  774;  (1889) 
Chancy  v.  State  ex  rel.  Ely,  118  Ind.  404,  21 
N.  E.  45. 

[qqq]     (Sop.  1887) 

Damages  caused  by  failure  to  complete  a 
ditch  as  established  are  not  proper  subjects  of 
counterclaim  or  set-off  in  a  suit  to  collect  a 
drainage  assessment  and  enforce  the  statutory 
lien    therefor. — laverty   v.    State   ex    rel.    Hill, 

109  Ind.  217,  9  N.  E.  774. 

[r]  (Sup.  1887) 
By  section  2  of  the  act  amendatory  of  the 
drainage  act,  the  petitioner  is  required  to  file 
his  petition  for  original  proceedings  in  the  cir- 
cuit court;  and  that  court  is  directed  to  set 
the  cause  on  the  docket,  if  it  appears  that  a 
certain  notice,  as  prescribed  in  the  section,  has 
been  given.  Heldy  that  this  notice  was  juris- 
dictional, and  that  it  must  appear  that  this 
notice  was  given,  and  must  be  alleged  in  a  peti- 
tion in  a  collateral  proceeding  to  collect  the  as- 
sessments declared  in  the  original  proceedings, 
and  enforce  the  statutory  lien  thereby  created. 
—Kennedy  v.  State,  109  Ind.  236,  9  N.  E.  778: 
Whittaker  v.  Same,  109  Ind.  600,  9  N.  E.  91(5. 

[rr]     (Sup.  1887) 

In  an  action  to  collect  a  drainage  assess- 
ment, a  copy  of  the  entire  report  of  the  commis- 
sioners, with  all  assessments,  need  not  be  made 
a  part  of  the  complaint,  but  so,  much  as  affects 
the  land  of  the  defendant  is  sufficient^  and  oth- 
er matters  in  the  complaint  will  be  treated  as 
surplusage. — W^ishmier  v.  State  ex  rel.  Wilcox, 

110  Ind.  523.  11  N.  E.  291. 

[rrr]     (Sup.  1888) 

In  an  action  to  enforce  assessments  under 
drainage  proceedings,  it  is  sufficient  if  it  ap- 
pears from  the  language  of  the  complaint  that 
notice  of  the  filing  of  the  petition  for  the  drain 
was  given  and  adjudged  sufficient  by  the  court 
before  it  took  action  on  the  petition. — Hackett 
V.  State,  113  Ind.  532,  15  N.  E.  799. 

[8]  (Sup.  1888) 
A  complaint  by  a  drainage  commissioner 
to  enforce  an  assessment  need  not  aver  that 
the  persons  upon  whose  petition  the  assessment 
was  made  were  landowners,  as  under  Rev.  St. 
1881.  §  4280,  the  judgment  of  the  court  mak- 
ing the  assessment  is  conclusive  of  the  regular- 
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ity  of  the  proceedings  in  that  respect.  Nor  need 
such  a  complaint  allege  that  the  assessments 
were  made  from  time  to  time,  as,  the  petition  and 
notice  being  held  sufficient  in  the  original  pro- 
ceeding, an  assessment  made  thereunder  is  valid 
and  enforceable.—Johnson  y.  State,  116  Ind. 
374, 10  N.  E.  298. 

[38]    (S«p.l889) 

In  a  suit  by  a  drainage  commissioner  to 
Miforce  payment  of  assessments  made  for  the 
ooDstmction  of  a  drain  against  real  estate  own- 
ed by  defendants,  the  report  and  assessments 
of  benefits  made  by  the  commissioners  of  drain- 
ace,  and  the  entry  made  by  plaintiff  as  drain- 
age conmiissioner,  showing  the  assessments 
made  for  the  construction  of  the  drain,  were 
admissible  in  evidence  to  prove  the  amount  due. 
-McKinney  v.  State  ex  rel.  Nixon,  117  Ind. 
JG,  19  N.  E.  613. 

[Bss]  (Sop.  1889) 
Act  March  7,  1883,  providing  that  assess- 
ments for  the  construction  of  ditches  shall  be 
a  lien  on  the  land  benefited,  does  not  create  any 
personal  liability  against  the  landowners,  but 
can  be  enforced  against  the  land  only.— State 
ei  rel.  Ely  v.  ^tna  life  Ins.  Co.,  117  Ind.  251, 
30  N.  E.  144. 

[tj  (S«p.  1889) 
An  answer,  in  an  action  to  collect  a  drain- 
aze  assessment,  which  alleges  the  filing  of  the 
l^tition  containing  a  description  of  defendant's 
land,  th^  the  i>etitlon  was  docketed  as  an  ac- 
tion pending,  and  that  defendant  was  not  nam- 
ed in  the  petition  and  had  no  notice  and  at  no 
rime  appeared,  is  bad  for  failing  to  allege  when 
defendant  became  the  owner  of  the  land,  in  the 
absence  of  an  averment  that  he  held,  the  legal 
title  when  the  petition  was  filed,  or  in  the  ab- 
t«ence  of  an  averment  that  his  grantor  did  not 
rpeeive  proper  notice. — Chaney  v.  State,  ex  rel. 
Ely,  21  N.  B.  45,  IIS  Ind.  41H. 

Where  the  answer  in  an  action  to  collect 
a  drainage  assessment  contained  no  averment 
that  the  grantor  of  the  defendant,  who  held  the 
lej^  title  when  the  petition  was  filed  and  no- 
liee  given,  was  not  a  party  and  did  not  have 
notice,  the  presumption  must  be  that  the  gran- 
tor was  a  party  and  did  have  notice,  and  defend- 
ant, having  purchased  during  the  pendency  of 
tbe  proceedings,  is  bound  by  the  notice  given  to 
his  fnrantor.— Id. 

[U]  (Sap.  1889) 
In  an  action  to  enforce  the  collection  of  a 
drainage  assessment  under  the  drainage  act  of 
1883,  a  copy  of  the  report  of  the  commission- 
fTs  making  the  assessment,  in  so  far  as  it  re- 
lates to  the  land  sought  to  be  charged,  and  its 
approval  by  the  court,  must  be  filed  with  the 
«x«nplaint— Ross  v.  State,  119  Ind.  00,  21  N. 
F.  Mo. 

[ttt]    (.Sup.  1890) 

Tnder  the  drainage  act  of  1883  (Elliott's 
Sapp.  {  11S9),  creating  a  lien  on  the  confirma- 
tion by  the  court  of  the  assessments  as  made 


in  the  report  of  the  drainage  commissioner,  it 
is  not  necessary  to  the  maintenance  of  an  ac- 
tion to  collect  drainage  assessments  that  the 
percentage  of  assessments  made  by  the  commis- 
sioner having  the  work  in  charge  should  have 
been  reported  to  and  confirmed  by  the  court,  nor 
that  notice  should  have  been  filed  in  the  re- 
corder's office  of  the  establishment  of  the  work 
by  the  court,  and  of  the  several  assessments 
against  the  several  tracts  of  land.— Louisville. 
N.  A.  &  C.  R.  Co.  V.  State,  122  Ind.  443,  24 
X.  E.  350. 

Where  assessments  for  drainage  are  made 
a  lien  upon  a  railroad,  under  the  laws  of  this 
state,  but  a  sale  of  the  body  of  the  railroad  is 
not  authorized,  a  decree  cannot  be  made  for 
the  sale  of  the  portion  of  the  road  assessed. — Id. 

In  the  absence  of  a  request  for  a  more 
formal  statement,  it  cannot  be  objected  that 
the  court  failed  to  state  its  conclusions  of  law 
on  tbe  facts  found  in  an  action  to  collect  drain- 
age assessments,  where  it  decreed  that  plain- 
tiff recover  the  amount,  and  that  the  assessment 
be  foreclosed.— Id. 

[u]     (Sup.  1890) 

In  an  action  to  collect  a  drainage  assessment, 
a  complaint  which  sets  out  the  filing  of  the  pe- 
tition, the  reference  to  commissioners,  and  the 
approval  and  confirmation  of  their  report,  suf- 
ficiently shows  jurisdiction  of  the  subject-mat- 
ter, though  it  does  not  specially  aver  that  the 
petition  was  verified. — Kennedy  v.  State  ex 
rel.  Dorsett,  124  Ind.  239,  24  N.  E.  748. 

[uu]    (Sup.  1890) 

In  an  action  to  enforce  an  assessment  for 
drainage  (Rev.  St.  1881,  c.  49),  the  court  has 
jurisdiction  to  adjudicate  upon  the  merits  of 
the  controversy,  and  may,  at  the  instance  of 
the  commissioner,  reform  an  erroneous  and  in- 
sufficient description  of  the  land  in  the  origi- 
nal petition  for  the  drain.— State  ex  rel.  Ely 
V.  Smith,  124  Ind.  302,  24  N.  E.  331. 

[uuu]   (Sup.  1891) 

While  an  order  of  the  county  commissioners 
establishing  a  ditch  would  be  absolutely  void 
as  to  those  owners  of  lands  affected  thereby 
who  have  not  been  notified  as  required  by  the 
statute  (1  Rev.  St.  1876,  p.  428,  §  2).  and  could 
be  attacked  collaterally,  yet  a  complaint  aver- 
ring that  no  notice  was  given  to  the  then  owner 
of  the  land,  as  shown  by  the  records  in  the 
recorder's  office,  is  insufficient. — McC'oUum  v. 
Uhl,  128  Ind.  304,  27  N.  E.  152. 

[V]     (Sup.  1892) 

The  drainage  act  of  March  8,  1883,  pro- 
vides for  an  assessment  by  the  drainage  com- 
missioners as  a  body,  and  also  provides  in  sec- 
tion 4  for  suit  by  a  single  commissioner  to 
enforce  the  assessment  "assessed  by  him." 
//f?rf,  that  the  proper  construction  was  that 
there  should  be  two  assessments,  the  first  by 
the  commissioners  as  a  body,  fixing  a  maximum 
amount  collectible  from  each  landowner,  and 
the  second  by  the  single  commissioner  in  charge 
of  the  work,  assessing  the  actual  amount  found 
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to  be  necessary,  not  exceeding  the  maximum, 
hpoD  each  landowner.  By  thus  harmonizing 
the  two  provisions  of  the  statute,  the  power  of 
the  single  commissioner  to  sue  for  assessments 
made  by  him  is  upheld. — Smith  v.  State,  131 
Ind.  441,  31  N.  E.  353. 

[w]    (Sup.  1892) 

Where  a  complaint  to  enforce  an  assess- 
ment for  drainage  clearly  shows  the  land  intend- 
ed to  be  benefited,  and  shows  the  mistake  in  the 
assessment  describing  it,  the  mistake  may  be 
corrected.— Luzadder   v.    State,    31    N.   E.  453, 

131  Ind.  598;    Martin  v.  Same,  31  N.  E.  453, 

132  Ind.  600. 

[vvv]    (App.  1893) 

Elliott,  Supp.  §  1207,  requires  every  land- 
owner, in  September  and  October  of  each  year, 
to  clean  out  and  repair  the  ditches  allotted  to 
his  land.  Section  1208  requires  the  township 
trustee,  as  soon  after  the  1st  day  of  November 
of  each  year  as  is  practicable,  to  examine  the 
ditches  in  his  township,  and  provides  that,  if 
he  finds  any  landowner  in  default,  such  trustee 
shall  at  once  cause  the  ditch  to  be  repaired, 
and  that  he  may  enforce  the  expense  thereof 
against  the  land.  Held  that,  as  it  is  the  ab- 
solute duty  of  the  landowner  to  annually  clean 
out  and  repair  the  ditches  allotted  to  his  land, 
in  an  action  by  the  trustee  to  recover  the  ex- 
pense of  making  such  repairs  the  complaint 
need  not  allege  that  defendant's  "allotment 
of  the  ditch  for  repairs  was  out  of  repair  or 
needed  cleaning,"  though  section  1203  provides 
that,  "when  it  may  be  shown  to  the  satisfac- 
tion of  the  trustee  that  there  is  no  necessity 
for  an  annual  cleaning,  he  shall  not  enforce  the 
penalties  for  nonperformance." — Daggy  v.  Ball, 
7  Ind.  App.  04,  34  N.  E.  240. 

[w]      (App.  1893) 

The  right  of  way  of  a  railroad  company  can- 
not be  sold  to  pay  the  lien  of  a  drainage  assess- 
ment, but  a  personal  judgment  for  such  as- 
sessment may  be  rendered  against  the  compa- 
ny.—Louisville,  N.  A.  &  C.  R.  Co.  V.  State  ex 
rel.  Ward,  8  Ind.  App.  377,  35  N.  E.  910. 

[WW]    (App.  1894) 

In  an  action  to  foreclose  the  lien  of  a 
ditch  assessment,  the  original  petition  file<l,  and 
the  order-book  entries  in  the  procee^lings  for 
the  location  and  construction  of  the  ditch,  are 
admissible. — Voss  v.  State  ex  rel.  Stalker,  9 
Ind.  App.  294,  36  N.  E.  654. 

[www]    (App.  1895) 

Under  Rev.  St.  1894,  S  5038  (Elliott's 
Supp.  §  1208),  providing  that  where  a  person 
fails  to  perform  his  drainage  allotment  the  town- 
ship trustee  shall  do  it,  and  may  bring  suit  for 
the  expense,  he  may  not  only  sue  in  his  own  name, 
but  in  the  name  of  the  township. — Iloch  v.  Mon- 
roe Tp.  of  Pulaski  County,  12  Ind,  App.  595, 
40  N.  E.  925. 

Under  Act  Feb.  26,  1891  (Acts  1891,  p. 
47), .  providing  that  it  shall  be  the  duty  of  the 
township  trustee,  before  August  1st,  to  fix  a  time 


within  which  each  allotment  on  every  ditch  shall 
be  completed  by  the  person  whose  duty  it  is  to 
perform  it,  and  that  it  shall  be  the  duty  of  audi 
person,  on  receipt  of  the  notice,  to  perform  his 
allotment  within  the  time  there  fixed,  and  on  fail- 
ure to  do  so  the  trustee  shall  proceed  to  have  it 
done,  recovery  can  be  had  of  such  person  for  the 
work  done  by  the  trustee  only  in  case  such  tinie- 
was  fixed,  and  notice  thereof  given,  and  the  com- 
plaint in  an  action  therefor  must  allege  tbese- 
facts.— Id. 

[X]  (App.  1895) 
In  an  action  by  a  township  trustee  to  en* 
force  a  lien  for  repairing  an  allotment  of  a  drain, 
under  Rev.  St.  1894,  §  5638  et  seq.,  defendant 
alleged  that  the  trustee  extended  the  time  within 
which  he  might  clean  out  his  allotment;  that 
he  cleaned  it  out  in  accordance  with  the  exten- 
sion; and  that  "the  same  was  accepted  by  said 
trustee  as  completed."  Hddy  that  the  answer 
was  demurrable,  it  not  showing  that  the  trustee 
accepted  the  work  as  completed  before  he  had 
the  work  done  out  of  which  arose  the  lien  in  suit» 
— Norris  V.  Tice,  13  Ind.  App.  17,  39  N.  B. 
1046. 

[xx]     (App.  1893) 

The  record  of  the  allotment  of  a  public 
ditch  is  not  the  basis  of  the  lien,  and  a  copy  of 
it  need  not  be  filed  as  an  exhibit  with  the  com- 
plaint in-  an  action  to  enforce  the  lien  for  the 
assessment.— Beatty  v.  Pruden,  41  N.  B.  961,. 
13  Ind.  App.  507. 

A  complaint  in  an  action  by  a 'township- 
trustee  for  reimbursement  from  an  abutting^ 
owner  for  repairing  a  public  drain,  brought  ud- 
der  Rev.  St.  18W,  S  5632  et  seq.,  which  makes 
it  the  duty  of  such  trustee  to  see  that  such  ditches 
are  kept  in  repair,  is  sufficient  if  it  describes  the 
drain,  and  alleges  that  it  was  a  public  drain,  and 
was  duly  established  and  opened  as  such. — Id.. 

In  an  action  to  enforce  a  lien*  for  the 
cost  of  the  repair  of  a  public  ditch,  the  complaint 
must  allege  that  the  cost  was  certified  to  thecoun^ 
ty  auditor,  and  by  him  entered  on  the  tax  dupli- 
cate, as  required  by  Rev.  St.  1894,  §  5638.— Id. 

[XXX]     (Sap.  1896) 

Though  tenants  in  common  acquired  their 
interests  in  such  a  manner  as  to  create  a  fiduci- 
ary relation  betu'ecn  them,  the  purchase  of  an 
outstanding  claim  by  one  is  not  void  as  to  his  co- 
tenant,  nor  does  such  interest  vest,  by  operation 
of  law,  in  the  latter;  his  right  to  share  in  the 
benefits  cf  the  purchase  being  dependent  on  his- 
having  elected,  within  a  reasonable  time,  to  bear 
his  portion  of  the  expense  necessarily  incurred 
in  the  acquisition  of  the  claim.— Stevens  v.  Reyn- 
olds, 41  N.  li  931,  143  Ind.  467,  52  Am.  Su 
Rep.  422. 

[xxxx]     (Sup.  1896) 

A  contractor  holding  a  surveyor's  certifi- 
cate  for  work  done  under  the  drainage  act  of 
1881  (Rev.  St.  1894,  §  5673  et  seq.;  Rev.  St. 
1881,  §  4303  et  seq.)  cannot  sue  the  landowner 
for  the  amount  due,  but  must  file  a  copy  of  his 
certificate  with  the  auditor,  who  is  required   to 
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place  it  upon  the  tax  duplicate,  to  be  collected 
as  other  taxes  are  collected.— State  v.  Bever,  41 
S.  E.  802,  143  Ind.  488. 

[y]  (App.1896) 
In  an  action  to  recover  drainage  asseaa- 
ments,  for  repairs  to  a  ditch,  if  it  is  shown 
that  the  officer  had  jurisdiction  to  make  re- 
pairs,  the  burden  is  on  the  landowner  to  prove 
that  the  assessments  were  not  in  proportion  to 
the  benefits  received,  or  that  there  was  error  in 
their  computation,  or  that  they  were  excessive. 
-Morrow  v.  Geeting,  15  Ind.  App.  358,  41  N. 
E.  S48,  44  N.  E.  59. 

[yy]    (App.  1897) 

The  commissioner  may  enforce  a  lien  for 
<lraiDage  assessments,  though  the  work  has  not 
been  completed.— Hoefgen  v.  State  ex  rel. 
Brom,  17  Ind.  App.  537,  47  N.  E.  28. 

The  complaint  in  an  action  to  enforce  a 
drainage  assessment  lien  is  sufficient  without 
in  averment  that  the  drain  was  made  accord- 
in;  to  the  plans  and  specifications. — Id. 

The  complaint  in  an  action  to  enforce  a 
drainage  assessment  lien  is  sufficient  without 
an  arerment  that  all  the  amount  of  benefits  as- 
!if9sed  against  the  defendant*s  land  is  needed  to 
pay  the  expenses  and  costs  of  construction.— Id. 

Inyl   (8«P.1908) 

Inder  Bums'  Rev.  St.  1001,  §  5675,  pro- 
Tkling  that  ditch  assessments  are  to  be  col- 
Wted  in  the  same  manner  as  other  taxes,  gran- 
tees nnder  deeds  issued  on  sales  based  on  ditch 
<Trtificates  are,  on  a  failure  of  their  deeds,  en- 
titled to  liens  in  the  same  manner  as  the  holders 
of  other  void  tax  deeds.— Skelton  v.  Sharp,  07 
X.  E.  535,  161  Ind,  383. 

[I]  (Sup.  1904) 
Where  the  description  of  defendant's  land 
^ofht  to  be  assessed  for  the  construction  of  a 
public  drain  was  erroneous,  the  court  had  juris- 
diction to  correct  such  assessment  after  the  fil- 
ing and  recordinfif  of  the  drainage  commission- 
er's report  in  a  suit  to  recover  benefits  assessed. 
-Ajser  V.  State  ex  rel.  Heaston,  70  N.  E.  808, 
1*2  Ind.  538. 

[n]  (App.  1904) 
An  action  to  collect  a  ditch  assessment 
must  be  brought  in  the  county  where  the  land 
afected  is  situated,  though  the  entire  ditch  is 
located  in  another  county  in  which  proceedings 
for  iu  establishment  were  commenced.— State 
T.  Elliott.  70  N.  E.  397,  32  Ind.  App.  605. 

[«1  (App.  1906) 
Where  lands  are  sold  at  sheriflTs  sale  for 
drainage  assessments,  and  the  purchaser  accepts 
the  redemption  money,  as  such,  from  the  clerk, 
10  whom  it  waa  paid  by  the  redemptioner,  the 
qoestioo  of  the  right  of  redemption  cannot  be 
nised  in  a  proceeding  by  the  redemptioner 
ajcainst  alleged  owners  to  enforce  against  their 
interests  the  lien  for  the  amount  paid  by  him. 
-EUiaon  v.  Branstrator,  73  N.  E.  146,  34  Ind. 
App.  410. 


A  complaint  against  the  alleged  owners  of 
interests  in  land  to  enforce  the  lien  of  drain- 
age assessments  thereon  paid  by  the  plaintiff  to 
redeem  his  and  the  interest  of  others  therein 
from  sale  on  execution,  levied  to  enforce  pay- 
ment of  a  judgment  for  such  assessments  ob- 
tained by  the  drainage  commissioner,  is  insuffi- 
cient, in  the  absence  of  allegation  that  defend- 
ants had  or  claimed  an  unfounded  interest  in 
the  land,  or  one  junior  or  inferior  to  that  of 
the  plaintiff ;  no  money  judgment  being  sought. 
—Id. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  91-101.  103. 
See,  also,  14  Cyc.  pp.  1007-1071. 
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§91.  Remedies 

foroement. 

Pleading    matters    of   fact    or   conclusion,    see 
Pleading,  $  8. 

[a]  (Sap.  1882) 

In  an  action  to  set  aside  a  sheriff's  sale 
and  conveyance  of  land  made  upon  a  decree  of 
the  circuit  court  for  the  enforcement  of  a  ditch 
assessment,  it  was  not  necessary  to  make  the 
plaintiffs  in  the  judgment  parties  defendant. 
The  owner  of  the  alleged  invalid  deed  was  the 
only  necessary  party. — Cox  v.  Bird,  88  Ind.  142. 

A  sale  of  land  to  enforce  a  ditch  assess- 
ment is  voidable  if  made  without  appraisement ; 
hence,  in  an  action  to  set  aside  such  sale,  it 
will  be  presumed  that  the  order  of  sale  did  not 
direct  a  sale  without  appraisement.— Id. 

[b]  (Sap.  1884) 

The  fact  that  a  bond  accompanying  a  peti- 
tiop  for  the  construction  of  a  ditch  was  signed 
as  surety  by  one  of  the  county  commissioners 
did  not  constitute  ground  for  an  injunction  re- 
straining the  collection  of  the  ditch  assess- 
ment, in  the  absence  of  any  showing  that  the  ir- 
regularity caused  an  injury  to  plaintiff.— Cauld- 
well  V.  Curry,  93  Ind.  303. 

The  fact  that  a  contract  for  the  construc- 
tion of  a  ditch  was  not  performed  within  the 
time  limited  by  the  order  of  the  board  of  com- 
missioners w^as  not  sufficient  to  entitle  a  land- 
owner to  an  injunction  restraining  the  collection 
of  an  assessment.— Id. 

[c]  (Sap.  1884) 

Where,  in  a  proceeding  for  the  collection 
of  an  assessment  on  complainant's  land  under 
certain  proceedings  before  the  board  of  com- 
missioners to  establish  a  ditch,  it  appeared  that 
his  lands  were  assessed  in  the  name  of  another 
person,  and  it  was  alleged  that  the  lands  were 
in  no  way  benefited  by  the  ditch,  and  that  com- 
plainant had  no  notice  of  the  proceedings  in 
time  to  appear  before  the  county  board  to  as- 
sert his  rights,  he  was  entitled  to  relief  by  in- 
junction.— Vizzard  v.  Taylor,  07  Ind.  90. 

[dj     (Sap.  1884) 

Where  separate  and  distinct  parcels  of  land 
are  subjected  to  an  assessment  for  establishing 
a  ditch,  the  causes  of  action  to  enjoin  the  as- 
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sessment  are  separate  and  distinct,  and  are  not 
tlie  subject  of  a  joint  action.— Jones  v.  Card- 
well,  98  Ind.  331. 

[e]      (Sup.  1885) 

Seven  years  after  the  county  boapd  had 
made  an  order  establishing  a  ditch,  under  Act 
March  9,  1875  (1  Rev.  St.  187G,  p.  428),  plain- 
tiff filed  his  complaint  to  enjoin  the  sale  of  his 
land  on  account  of  a  ditch  certificate  issued  by 
the  auditor  for  work  done  thereon.  The  com- 
plaint did  not  show  when  plaintiff  became  the 
owner  of  the  land,  and  averred  that  the  viewer's 
report,  on  which  the  order  was  made,  did  not 
apportion  any  benefit  to  the  plaintiff  or  his 
land,  nor  assess  any  benefit  to  it,  nor  in  any 
manner  mention  plaintiff  or  his  land.  Hcldj 
that  the  averments  were  insufficient  to  show 
the  invalidity  of  the  certificate,  it  being  pre- 
sumed that  the  ditch  was  constructed  over 
plaintiff's  land,  and  that  the  viewers  awarded 
to  its  then  owner,  perhaps  by  an  erroneous  de- 
scription of  the  land,  his  proportionate  share  of 
the  cost  of  the  ditch. — Baker  v.  Olem,  102  Ind. 
109,  26  N.  E.  215. 

The  act  providing  in  section  12  that,  if 
any  one  shall  fail  to  construct  the  portion  of 
the  ditch  set  off  to  him,  the  work  shall  be  let, 
and,  on  completion  and  acceptance  thereof  by 
the  auditor,  he  shall  issue  a  certificate  to  the 
one  doing  the  work  for  the  amount  due,  and 
shall  enter  the  amount  on  the  tax  duplicate 
against  the  land,  the  invalidity  of  the  certificate 
is  not  shown  by  an  averment  that  the  one  to 
whom  it  was  issued  did  not  complete  the  work, 
it  not  appearing  that  he  had  not  done  work  to 
the  full  amount  of  the  certificate.— Id. 

[f]  (Svp.  1886) 

If  drainage  proceedings  are  void,  an  in- 
junction will  issue;  but,  where  the  proceed- 
ings are  not  void,  a  suit  for  injunction  cannot 
he  maintained,  no  matter  how  erroneous  the 
proceedings  may  be. — Sunier  v.  Miller,  4  N.  E. 
SOT,  105  Ind.  393. 

[g]  (Sup.  1886) 

Injunction  will  not  lie  against  the  auditor 
of  a  county  to  restrain  him  from  selling  the 
shares  of  ditch  work  set  apart  and  apportioned 
to  plaintiff's  lands,  unless  the  proceedings  by 
the  county  board  and  the  trial  court,  which  re- 
sulted in  the  assessment  of  the  plaintiff's  lands 
and  the  allotment  of  the  work,  are  void  upon 
the  face  of  the  record.— Young  v.  Sellers,  5  N. 
E.  G86,  lOG  Ind.  101. 

[h]     (Snp.  1887) 

In  the  absence  of  any  showing  that  parties 
whose  lands  had  been  assessed  for  repair  of  a 
drain  were  not  given  notice  of  such  assessments 
in  time  to  appeal,  they  cannot  enjoin  the  col- 
lection thereof  for  informalities  and  irregulari- 
ties in  the  proceedings  of  the  township  trustee, 
there  being  no  grounds  shown  for  equitable  re- 
lief.—Trimble  V.  McGee,  112  Ind.  307,  14  N.  E. 
83 ;  Wisman  v.  Same,  112  Ind.  600,  14  N.  E. 
375. 


[i]  (Svp.  1888) 
In  an  action  to  restrain  an  assessment  for 
repairing  a  public  ditch,  plaintiff,  a  railway 
corporation,  cannot  question  the  legality  of  the 
original  construction  of  the  ditch  as  being 
wrongfully  located  on  its  right  of  wa3%  having 
acquiesced  therein. — Davis  v.  Lake  Shore  &  M. 
S.  R.  Co.,  114  Ind.  364,  16  N.  E.  639. 

An  action  to  enjoin  the  sale  of  plaintiff's 
property  under  a  void  assessment  for  the  re- 
pair of  a  public  ditch  is  properly  brought 
against  the  county  treasurer,  without  making 
the  county  a  party  defendant.— Id. 

[J]    (Sup.  1892) 

In  an  action  to  enjoin  the  collection  of  an 
assessment  for  repairs  of  a  ditch,  an  attack  on 
the  original  proceedings  for  the  construction  of 
the  ditch  is  clearly  collateral,  and  an  allegation 
of  the  complaint  that  the  ditch  was  never  prop- 
erly constructed  or  repaired  must  be  disregard- 
ed.-Millikan  v.  Wall,  32  N.  E.  828,  133  Ind. 
51. 

Where  plaintiffs  allege  that  a  ditch  has 
been  constructed,  of  no  benefit  to  them,  and  the 
cost  thereof  assessed  on  their  land  by  the  sur- 
veyor, and  the  proceedings  authorizing  the  con- 
struction of  the  ditch  have  been  declared  void, 
but  this  was  not  done  until  the  time  had  ex- 
pired for  an  appeal  from  the  assessment,  and 
it  does  not  appear  that  plaintiffs  knew  of  the 
worthlessness  of  the  ditch,  or  were  in  law 
eliargeablo  with  knowledge  of  that  fact  in  lime 
to  appeal,  they  may  maintain  an  action  for  nn 
injunction  to  restrain  the  collection  of  the  taxes. 
-Id. 

[k]      (Snp.  1896) 

It  being  declared  by  statute  the  duty  of 
the  person  to  whom  is  allotted  a  portion  of  a 
drain  to  clean  and  repair  to  do  the  work  be- 
tween August  1st  and  November  1st,  and  pro- 
vided that,  on  his  failure  to  do  it,  it  shall  be  done 
at  his  expense  by  the  township  trustee,  it  will 
be  presumed,  on  suit  to  enjoin  collection  of  ex- 
pense of  cleaning  and  repairing,  no  facts  beiny; 
stated  to  the  contrary,  that  work  done  on  the 
ditch  in  July  was  to  complete  repairs  for  the 
preceding  year,  left  undone  by  the  person  to 
whom  it  was  allotted. — Zimmerman  v.  Savage, 
145  Ind.  124,  44  N.  E.  252. 

The  allegation  of  a  complaint,  in  an  ac- 
tion to  enjoin  collection  of  the  expense  of  clean- 
ing and  repairing  the  portion  of  a  ditch  allotte^l 
to  plaintiff,  that  plaintiff  and  those  acting  under 
authority  of  law  cleaned  such  portion  of  the 
ditch,  to  the  depth  originally  established,  to  and 
including  the  year  1892,  does  not  state  facts 
showing  that  the  township  trustee  had  no  le^al 
right  to  clean  it,  at  plaintiff^s  expense,  for  the 
year  1892,  it  not  being  alleged  that  he  cleaned 
it  to  the  acceptance  of  the  trustee,  as  it  watt 
necessary  to  do;  and  the  presumption  being  that 
any  further  work  done  by  the  trustee  was  pur- 
suant to  his  decision,  in  good  faith,  in  the  ex- 
ercise of  his  discretion,  which  is  final,  that  it 
had  not  been  properly  cleaned  to  the  depth  and 
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width  of  the  original  plans  and  specifications. 
-Id. 

In  an  action  to  enjoin  a  county  treasurer 
from  collecting  the  expense  of  cleaning  out  and 
repairing  complainant's  allotment  of  a  public 
ditch,  the  presumption  is  that  the  county  sur- 
Teyor  gave  the  notice  prescribed  by  Rev.  St. 
1^  H  5634,  5635,  to  the  complainant  and  all 
other  parties.— Id. 

[]]  (Sap.  1S98) 
A  landowner  cannot,  by  a  suit  to  enjoin 
the  collection  of  an  assessment,  obtain  a  review 
of  the  assessment  of  benefits  against  his  land 
by  the  construction  of  a  public  ditch.— Studa- 
baker  v.  Studabaker,  61  N.  E.  933,  152  Ind.  89. 

If  proceedings  in  regard  to  the  construc- 
tion of  a  public  ditch  are  absolutely  void,  a 
salt  to  enjoin  the  collection  of  an  assessment 
for  its  construction  is  maintainable,  but,  if  not 
void,  plaintiff  cannot  prevail,  no  matter  how 
erroneous  or  irregular  the  proceedings  were. 
-Id. 

The  collection  of  an  assessment  for  the 
construction  of  a  public  ditch  will  not  be  en- 
joined on  the  ground  that  the  work  on  the 
ditch  is  not  completed  according  to  its  plans 
and  specifications.— Id. 

rm]    (Sup.  1900) 

^\^lere  property  assessed  for  the  expenses 
of  a  drainage  ditch  has  received  all  the  bene- 
fits of  the  ditch,  the  assessment  will  not  be  en- 
joined merely  for  an  irregularity  in  the  accept- 
ance of  the  work  by  the  surveyor. — Sarber  v. 
Uankin,  56  X.  E.  225,  154  Ind.  230. 

An  allegation  in  a  complaint  In  a  suit  to 
enjoin  an  assessment  for  benefits  of  a  drain- 
age ditch,  that  plaintiff  had  no  notice  of  the 
time  set  for  the  hearing  of  the  petition,  with- 
oat  stating  that  the  constructive  notice  provid- 
ed for  by  statute  was  not  given,  is  insufficient. 
-Id. 

An  assessment  for  benefits  of  a  drainage 
ditch  will  not  be  enjoined  on  the  ground  that 
the  drain  was  not  completed  according  to  con- 
tract, since,  if  the  owner  of  the  property  as- 
sessed was  damaged  thereby,  he  had  a  legal 
remedy  by  appearing  and  controverting  the  re- 
port of  the  sur\'eyor  accepting  the  work. — Id. 

[d]    (App.  1908) 
Several  parties  whose  lands  were  specially 
fiMessed  for  the  repair  of  a  drain,  who  claimed 
that   the   assessment    was    void    because    their 
lands  were  not  liable  to  contribute  for  the  re- 
pairi  in  question,  were  entitled  to  join  as  com- 
plainants in  a  suit  to  restrain  the  enforcement 
of  the  axsessmenl.  under  Bums*  Ann.  St.  1008, 
I  270,   providing   that   those    parties   who  are 
anited  in  interest  must  be  joined  as  plaintiffs  or 
defendants,  etc.,  and  section  263,  det-laring  that 
all  persons  having  an  interest  in  the  subject  of  I 
the  action,  and  in  obtaining  the  relief  demanded, 
shall  be  so  joined. — Quick  v.  Templin,  42  Ind.  | 
App.  ini.  85  N.  E.  121.  1 


[o]      (App.  1909) 

An  action  to  enjoin  a  drainage  assessment 
against  land,  being  a  collateral  proceeding,  can- 
not be  maintained  unless  the  assessment  is 
void.— Pumphrey  v.  Ilollis,  43  Ind.  App.  319, 
87  N.  E.  255. 

The  fact  that  others  over  whom  the  court 
had  no  jurisdiction  were  assessed  for  drains 
would  riot  entitle  another  owner  to  restrain  the 
assessment  against  his  own  land,  if  the  court 
had  jurisdiction  over  him. — Id. 

[p]     (App.  1909) 

A  landowner  may  not  enjoin  a  sale  of  his 
land  for  a  ditch  assessment  on  the  ground  that 
the  letting  of  a  contract  for  the  construction  of 
an  allotment  was  void  without  paying  or  tender- 
ing the  amount  of  the  lien.— Smith  v.  Pyle,  88 
N.  E.  733. 

A  complaint  to  enjoin  a  sale  of  land  for  a 
ditch  assessment  on  the  ground  that  the  letting 
of  the  contract  for  the  construction  of  an  allot- 
ment was  void  in  that  the  notice  given  designat- 
ed the  auditor's  office  as  the  place  of  letting  in- 
stead of  at  the  door  of  the  courthouse  as  requir- 
ed by  statute,  was  demurrable  where  it  was  not 
alleged  that  complainants  were  in  any  manner 
deceived  or  injured;  that  any  persons  who 
would  have  bid  for  such  contract  were  thereby 
i  prevented  from  bidding ;  that  there  was  any 
fraud  or  collusion  on  the  part  of  any  one ;  that 
the  contract  as  let  w^as  not  reasonable;  and  it 
was  not  alleged  that  it  was  let  at  the  auditor's 
office. — Id. 


Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drains,  §§  53,  82,  102, 

ia3;   30  Cent.  Dig.  Judgm.  |  809. 
See,  also,  14  Cyc.  pp.  1072,  1073. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 


DRAWBARS. 

At  private  crossings  over  railroad   tracks,   lia- 
bility for  killing  stock,  see  Railroads,  §  413. 


DRAWBRIDGES. 

See  Navigable  Waters,  §  20. 

DRAWING  JURORS. 

See  JuBT,  if  CC,  78,  79. 


DRIFTWOOD. 


Rights  of  adjoining  proprietors 
carried  by  overflow  of  stream, 
AND  Water  Courses,  §  05. 


to    driftwood 
see   Waters 
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DRIVEWAY. 

Injuries  from  defects  In,  see  Negligence,  §  32. 

DRIVERS'  PASSES. 

Persons  riding  on,  as  passengers,  see  Carbiebs, 
1242. 
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DROWNING. 


§• 


Accident  within  terms  of  insurance  policy.    Iw- 

SUBANCE,   H  440,  461. 
Contributory   negligence    of   child   drowned   at 

bathing  place  in  park.    Negligence,  f  85. 


DRUGGISTS. 

Scope-Note. 

[INCLUDES  regulation  of  the  manufacture,  di8i)ensing,  and  sale  of  medicines  and 
other  drugs  by  apothecaries  or  others,  and  liability  for  Injuries  from  negligence  therein. 

[EXCLUDES  regulation  of  manufacture  and  sale  of  intoxicants  (see  Intoxicating  Liq- 
uors) or  poisons  (see  Poisons),  and  offense  of  adulterating  drugs  (see  Adulteration).  For 
complete  list  of  matters  excluded,  see  cross-references,  post] 

Analysis. 

§    2.  Statutory  and  municipal  regulation. 
§    3.  Registration,  certificate,  or  license. 

§    7.  Liabilities  to  persons  purchasing  or  using  articles  sold  or  dis- 
pensed. 

§    9.  Negligence. 

§  10.  Actions  for  damages. 


Cross-References. 

Prohibition  of  intoxicating  ingredients  in  medi- 
cinal preparations.  Intoxicating  Liquobs, 
§130. 

Sale  of  liquor  without  license.  Intoxicating 
LiQVOBS,  §  152. 


$   2.    Statutory    and    mnnioipal   regula- 
tion. 

Act  authorizing  boards  of  health  to  prepare 
regulations  as  unauthorized  delegation  of 
legislative  power,  see  Constitutional  Law, 
S  66. 

Subjects  and  titles  of  acts,  see  Statutes,  §  167. 

Fob  Cases  fbom  Otueb  States, 
See  17  Cent.  Dig.  Drug.  $  1. 
See,  also,  14  Cyc.  p.  1070. 

f  3.    Registration,  oertilloate,  or  license. 

Publication  of  statute  as  time  of  taking  effect, 
see  Statutes,  $  257. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Drug.  §§  2,  3. 
See,  also,  14  Cyc.  pp.  1070-1083. 

S   7.    Idabilities    to    persons   pnrchasinc 
or  using  articles  sold  or  dispensed. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Drug.  §$  7,  8. 
See,  also,  14  Cyc.  pp.  10S4-1087. 


§   9.    ~—  Kegligence. 

[a]  (App.  1895) 

The  highest  degree  of  care  known  to  prac^ 
tical  men  must  be  used  to  prevent  injuries  from 
the  use  of  drugs  and  poisons.  It  is  for  these 
reasons  that  a  druggist  is  held  to  a  special  de- 
gree  of  responsibility.  The  care  required  must 
be  commensurate  with  the  danger  involved.  The 
skill  employed  must  correspond  with  that  su- 
perior knowledge  of  the  business  which  the  law 
requires.— Howes  v.  Rose,  42  N.  E,  303,  13  Ind. 
App.  674,  55  Am.  St.  Rep.  251. 

Where  a  wholesale  druggist  delivers  to  a 
retail  druggist  a  package  of  tartaric  add,  la- 
beled ''Rochelle  Salts,"  and  the  retail  dmggist 
breaks  the  package,  and  sells  a  part  of  the  eon- 
tents  as  Rochelle  salts,  the  latter  will  be  liable 
for  injury  resulting  to  the  vendee  from  taking 
the  drug. — Id. 

[b]  (App.  1907) 

A  druggist  is  held  to  a  specially  high  de- 
gree of  care  to  avoid  selling  a  poisonous  drug 
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aji  a  harmless  one.— Knoefel  ▼.  Atkins,  40  Ind. 
App.  428,  81  N.  E.  600. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drug.  M  7,  8. 
See,  also,  14  Cyc.  pp.  1085-1087 ;    note,  21 
L.  R.  A.  139. 

f  la  Aetioma  for  d«m«ces« 

[a]  (App.  1896) 

In  an  action  against  a  druggist  for  in- 
jury from  taking  a  drug  which  he  has  by  mis- 
take deliyered  in  lieu  of  one  called  for  by  a 
purdiaser,  actual  negligence  of  defendant,  in- 
dependent of  the  prima  facie  negligence  shown 
by  the  fact  of  delivery  of  a  wrong  drug,  must 
be  shown.— Howes  ▼.  Rose,  13  Ind.  App.  674, 
42  N.  Ew  303,  55  AnL  St  Rep.  251. 

[b]  (App.  1907) 

Evidence  in  an  action  against  a  druggist 
for  negligently  selling  acetanilide  for  phosphate 
of  soda  held  to  justify  a  finding  that  the  pack- 
ace  from  which  plaintiff  took  a  poisonous  dose 
was  the  same  package  sold  by  defendant's  cierk 
as  phosphate  of  soda.— Knoefel  y.  Atkins,  40 
iBd.  App.  428,  81  N.  E.  600. 

Where  a  customer  calls  upon  a  druggist 
for  a  harmless  remedy,  the  deliyery  of  a  poison- 


ous drug  by  mistake  by  the  druggist  or  his  clerk 
is  prima  facie  negligence  placing  the  burden  on 
him  to  show  the  mistake  was,  in  the  circum- 
stances, consistent  with  the  exercise  of  due 
care.— Id. 

In  an  action  against  a  druggist  for  negli- 
gently selling  acetanilide  for  phosphate  of  soda, 
it  was  not  necessary  that  the  complaint  set 
forth  the  circumstances  tending  to  show  negli- 
gence; it  being  sufficient  to  allege  the  act  was 
negligently  done.— Id. 

Where  the  complaint  in  an  action  against 
a  druggist  for  selling  acetanilide,  instead  of  phos- 
phate of  soda,  alleges  negligence  generally  and 
gives  the  details  of  the  transaction,  evidence 
may  be  sufficient  to  establish  negligence,  al- 
though it  does  not  establish  the  particular  facts 
averred  in  the  complaint,— Id. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Drug.  |  9. 
See  also,  14  CJyc.  pp.  1086,  1087;  note,  101 
Am.  St  Rep.  765. 


DRUMMERS. 

Requirement  of  license  tax  as  regulation  of  com- 
merce, see  Commerce,  |  66. 
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DRUNKARDS. 

Scope-Note. 

[INCLUDES  persons  aflfected  by  intoxication  not  merely  temporary  In  Its  effects; 
tiieir  rights  and  disabilities  in  general ;  custody  and  protection  of  their  persons  and  prop- 
erty, and  legal  proceedings  affecting  them ;  and  the  offense  of  drunkenness,  either  habitual 
or  occasional. 

[EXCLUDES  disability  from  temporary  intoxication  (see  Contracts;  Deeds;  Criminal 
Law;  and  other  specific  heads) ;  testamentary  capacity  (see  WilU) ;  sale,  etc.,  of  liquors 
to  drunkards  or  Intoxicated  persons  (see  Intoxicating  Liquors) ;  asylums  for  inebriates  (see 
Asylums) ;  and  divorce  for  drunkenness  (see  Divorce).  For  complete  list  of  matters  ex- 
cluded, see  cross-references,  post.l 

Analysis. 
§    2.  Inquisitions. 
§    3.  Guardians  or  committees. 
§    6.  Contracts. 
§    7.  Torts. 
§    8.  Actions. 
§    9.  Criminal  drunkenness. 

§  10.  Offenses. 

§  11.  Prosecution  and  punishment. 

Cross-References. 


Death    of   insured    while    intoxicated    as    risk 

covered  by  policy.    Insurance,  §§  443.  4G4. 
Ejection    of   intoxicated    persons    from    trains. 

Carbiers.  §§  360,  360. 
Habitual  drunkenness  affecting  limitation  of  ac- 
tions.    Limitation  of  Actions,  S  74. 
Rvidence  of  in  mitigation  of  damages  for 

death.    Death,  $  91. 
Ground  for  removal  of  administrator.     Ex- 
ecutors AND  Administrators,  S  35. 
Ground  for  removal  of  officer.     Officers, 
§  66. 
Intoxication    affecting   validity    of   assignment. 
Assignments,  §  62. 
Affecting  validity  of  contracts.    Contracts, 

§§  92,  100. 
As  breach  of  warranty  in  insurance  policy. 

Insurance,  §  341. 
As  contributory  negligence — 

Municipal  Corpor.'^.txons,  $  802. 
Negligence,  §  88. 
As  defense  in  criminal  prosecutions— 
Criminal  Law,  §§  52-57,  774. 
Homicide,  §  28. 


Intoxication,  etc.— (Cont'd). 

As  evidence  of  negligence.     Railroads,   f 

297. 
As  excuse  for  refusal  to  receive  person  at 

imssenger.    Carriers,  $  236. 
Ground  for  refusal  to  grant  liquor  license. 

Intoxicating  Liquors,  $  58. 
Of  mortgagor  affecting  validity  of  mortgage. 

Mortgages,  $§  76,  84. 
Of  witness,  ground  for  adjournment  of  trial. 

Trial,  $  26. 
Of  witness,  impeachment  by  showing.    Wit- 
nesses, §  336. 
Laws  relating  to  as  denial  of  right  to  enjoy, 
control,  and  dispose  of  property.    Constitu- 
tional Law,  §  83. 
Power  of  city  to  prohibit  sales  to  junk  dealers 
by  intoxicated  persons.    Municipal  Corpo- 
rations, §  616. 
Sale  or  gift  of  liquor  to,  civil  liability.     In- 
toxicating Liquors,  §§  282-317. 
Criminal  liability.    Intoxicating  Liquors, 
l§  119,  161. 
Testamentary  capacity.    Wills,  §  44. 


§   2.    Inqnisitioiui. 
[a]     (Sap.  1896) 

The  discharge  of  a  guardian  appointed  for 
an  habitual  drunkard  will  be  presumed  to  have 
been  the  result  of  a  finding  in  accordance  with 
Rev.  St.  18W,  $  5745  (Rev.  St.  1881,  §  4320), 
that  the  ward  had  reformed,  and  that,  therefore, 
his  legal  disabilities  then  ceased.— Makepeace  v. 
Bronnenberg,  45  N.  E).  336,  146  Ind.  243. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drunk.  §§  2-4,  9. 
See,  also,  14  Cyc.  pp.  1096.  1100. 


§   3.    Gvardians  or  committees. 

Filing  written  instrument  with  pleading  in  ac- 
tion on  bond  of,  see  Pleading,  §  308. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drunk.  §$  5,  6. 
See,  also,  14  Cyc.  pp.  1100-1103. 

§   6.    Contract!* 
[a]      (Svp.  1S70) 

One  found  by  inquisition  to  be  an  habitual 
drunkard  is  thereby  rendered  incompetent,  sub- 
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sequently,  to  enter  into  a  contract  which  will 
bind  his  estate.— Devin  v.  Scott,  34  Ind.  67. 

Fob  Cases  from  Otheb  States, 
See  17  Cent.  Dig.  Drunk.  §  7. 
See,  also,  14  Cyc.  pp.  1099-1106. 

f  7.    Torts. 

[a]      (S«p.  1856) 

A  degree  of  mental  incompetency  produced 
by  habits  of  intemperance  which  disqualifies  the 
party  from  doing  an  act  intentionally  and  know- 
ingly exempts  him  from  responsibility  for  the 
comfaaission  of  a  tort.— Gates  y.  Meredith,  7  Ind. 
440. 

f  8.    Aetioma. 

Filing  written  instruments   with  pleading,  see 
Pleading,  $  308. 

[a]      (Sup.  1896) 

Rev.  St.  1894,  $  5743,  gives  guardians  of 
habitual  drunkards  all  the  powers  and  duties  of 
a  guardian  of  a  minor.  Rev.  St.  1894,  §  2685, 
cl  5,  makes  it  the  duty  of  a  guardian  of  a  mi- 
nor to  defend  all  suits  against  his  ward,  and  pro- 
Tides  that,  if  he  does  so,  a  guardian  ad  litem 
Deed  not  he  appointed.  Held,  in  ejectment  by 
the  guardian  of  a  drunkard,  that  a  guardian  ad 
litem  need  not  be  appointed  to  defend  against 
a  cross  complaint  seeking  to  quiet  cross  com- 
plainant's title.— Makepeace  v.  Bronnenberg,  45 
N.  E.  336,  146  Ind.  243. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Drunk.  §  8. 

f  9.    Crlmliial   dnuikeniiess.- 

FoB  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Drunk.  §§  10-18. 
See,  also,  14  Cyc.  pp.  1092-1096. 

fia  — -  Offenses. 

[a]  (Sop.  1876) 

If  a  person  is  found  in  a  state  of  intoxica- 
tion at  a  social  party  held  at  the  residence  of 
another,  he  is  not  thereby  rendered  liable  to 
prosecution  for  being  found  intoxicated  in  a 
public  place. — State  v.  Sowers,  52  Ind.  311. 

[b]  (S«p.  1876) 

Under  Act  March  17,  1875,  $  11,  making 
it  a  criminal  offense  to  be  found  in  a  public 
place  in  a  state  of  intoxication,  a  public  place 
within  the  meaning  of  the  statute  is  a  place 
where  all  i>ersons  are  entitled  to  be.— State  v. 
Waggoner,  52  Ind.  481. 

[c]  (Sap.  1877) 

1  Rev.  St.  1876,  p.  872,  1 11,  providing  that 
any  person  of  sound  mind  found  in  any  public 
place  in  the  state  of  intoxication  should  be 
deemed  guilty  of  a  misdemeanor,  etc.,  sufficient- 
ly defines  the  offense  of  intoxication.— Evans  v. 
State,  59  Ind.  563. 


[d]  (Sup.  1889) 

Defendant  being  charged  with  violation  of 
Rev.  St.  1881,  S  2091,  providing  that  "whoever 
is  found  in  any  public  place  in  a  state  of  intox- 
ication shall  be  fined,"  etc.,  it  was  error  to 
charge  that  defendant  was  not  guilty  if  under  a 
physician's  prescription  he  took  liquor  which 
caused  him  in  good  faith  to  become  intoxicated 
in  a  public  place.— State  v.  Sevier,  117  Ind.  338, 
20  N.  E.  245. 

[e]  (App.  1898) 

A  private  residence,  at  which  an  ico-cream 
supper  and  a  dance  are  given,  attended  by  a 
number  of  people,  with  or  without  invitation, 
is  not  a  public  place,  within  Homer's  Rev.  St. 
1897,  S  2091,  punishing  intoxication  at  public 
places.— State  v.  Tincher,  51  N.  E.  943,  21  Ind. 
App.  142. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Drunk.  §§  10,  11. 
See,  also,  14  Cyc.  pp.  1092,  1093. 

fill.  — i—  Prosecution  and  pnnlsliment. 

[a]  Under  1  Rev.  St.  1876,  p.  872,  which  pre- 
scribes a  penalty  for  intoxication  in  certain  cas- 
es, an  indictment,  alleging  that  defendant  was 
found  intoxicated  **in  a  public  street,  highway, 
and  sidewalk,"  sufficiently  charges  the  commis- 
sion of  the  offense  in  a  public  place.— (Sup. 
1876)  State  v.  Waggoner,  52  Ind.  481 ;  (1881) 
Same  v.  Moriarity,  74  Ind.  103. 

[b]  (Svp.  1882) 

An  indictment  under  Rev.  St.  1881,  $  2091, 
making  it  a  penal  offense  for  a  person  to  be 
found  in  a  public  place  in  a  state  of  intoxica- 
tion, which  charges  that  defendant  was  found 
intoxicated  in  "a  certain  public  place,"  without 
further  describing  the  place,  is  insufficient.— 
State  V.  Welch,  88  Ind.  308. 

[c]  (App.  1894) 

An  affidavit  charging  one  with  having  been 
found  in  a  state  of  intoxication  in  a  public  place 
must  also  describe  the  place  where  the  accused 
was  found,  so  that  the  court  may  see  that  such 
place  was  a  public  place  within  the  statute,  and 
by  this  is  meant  a  description  not  of  the  loca- 
tion pf  the  place,  but  of  its  kind  and  character. 
— Rosenstein  v.  State,  36  N.  E.  652,  9  Ind.  App. 
290. 

An  affidavit  charging  defendant  with 
having  been  found  in  a  state  of  intoxication  "in 
a  public  place,  to  wit,  in  the  public  streets  of 
the  city  of  I.,'*  etc.,  sufficiently  describes  the 
place  where  defendant  was  found  to  enable  the 
court  to  determine  whether  such  place  was  pub- 
lic-Id. 

For  Cases  from  Other  States, 

See  17  (?ent.  Dig.  Drunk.  §§  12-18. 
See,  also,  14  Cyc.  pp.  1003-1096. 


DUEBILLS. 


See  Bills  and  Notes. 
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DUELING. 

Scope-Note. 

[INCLUDES  fighting  with  weapons  by  previous  agreement  or  oti  a  previous  quarrel; 
advising  or  aiding  therein;  sending,  carrying,  delivering,  or  accepting  a  challenge  so  to 
fight;  provoking  or  inducing  another  to  give  or  accept  such  challenge,  and  posting  or  ad- 
vertising another  for  not  fighting,  or  for  not  sending  or  accepting  a  challenge  to  fight  such 
a  duel ;  nature  and  extent  of  criminal  responsibility  therefor,  and  grounds  of  defense ;  and 
prosecution  and  punishment  of  such  acts  as  public  offenses. 

[EXCLUDES  fighting  by  agreement  without  weapons  (see  Prize  Fighting);  fighting 
without  previous  agreement  therefor  or  quarrel  (see  Affray) ;  and  killing  another  in  a  duel 
<see  Homicide).    For  complete  list  of  matters  excluded,  see  cross-references,  post] 

Cross-References. 

Ex  post  facto  laws,  see  Constitutional  Law, 
§109. 


§    1.    Nature  and  elements  of  offenses. 
[a]     (Sap.  1841) 
The  giving  of  a  verbal  challenge  to  fight  a 
duel  is  an  indictable  oflfense.— State  v.  Perkins, 
6  Blackf.  20. 


Fob  Cases  from  Otheb  States, 
See  17  Cent.  Dig.  Duel.  |  1. 
See,  also,  14  Cyc.  pp.  1112-1U4,  llld. 


DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  §{  251-320. 

DUES. 

Building  and  loan  association  stock.     Build- 
ing AND  Loan  Associations,  §§  10-22. 
Members  of  beneficial  association.    Beneficial 
Associations,  {  13. 
Of   mutual   benefit    insurance   associations. 
Insurance,  %\  731-742,   749-754. 

DUMB  PERSONS. 

Competency  as  witnesses.    Witnesses,  {  43. 
Mode  of  testifying.    Witnesses,  %  220. 

DUPLICATE. 

Assessment  rolls  or  lists.    Taxation,  {  436. 
Compensation  of  county  auditor  for.    Coun- 
ties, S  78. 
Fees  of  clerks  of  state  courts  for  making  copies 
and  duplicates  of  papers.    Clebks  of  Coubts, 
§23. 

DUPLICITY. 

Indictment  and  Infoemation,  {  125. 
Pleading— 

Equity,  §  145. 

Pleading,  {§  64,  99,  183,  196.  412. 


DURATION. 

iSfec— 

Partnership,  $  61. 
Powers,  {  13. 

DURESS. 

8ee-^ 

Cancellation  of  Instruments. 

Confessions   procured   by   threats.     Criminal 

Law,  {  522. 
Consent    to    sexual    intercourse    obtained    by. 

Rape,  |  11. 
Excuse  for.  crime.    Criminal  Law,  {  38. 
Pleading  conclusions  of  law  as  to.    Pleading, 

I  8. 
Plea  of  guilty  obtained  by.    Criminal  Law, 

{273. 
Recovery  of  payments  made  under.     Payment, 
I  87. 
Of  taxes  paid  under.    Taxation,  {  541. 
Threats. 

Affectlnir  Tmlidltr  of  particular  classes  of 
contracts    or    transactions. 

See— 

Assignment  of  insurance  policy.     Insurance, 

I  212. 
Bills  and  Notes,  JJ  104,  477,  505. 
Bonds,  $  41. 
Contracts,  §  95. 
Deeds,  {  71. 
Mortgages,  %%  79,  275. 
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DUTIES. 

Imposition    of,    as    regulation    of    commerce. 

COMMEBCE,    §{    75-77. 
I27TEB5AL  REVENUE. 

DWELLING  HOUSE. 

fiee- 

Personal  property.    Pbopebtt,  {  4. 
Widow's   quarantine.     Executobs    and    Ad- 
ministrators, I  175. 

DWELLING  PLACL 

See  Domicile. 

DYING  DECLARATIONS. 

See- 

Abortion,  |  10. 
Death,  S  62. 
HoMiaoE,  §S  201-221. 

DYING  WITHOUT  ISSUE. 

Widow's  quarantine,  see  Bxectttobs  and  Ad- 
ministrators, i  180. 

DYNAMITE. 

Keeping  or  use  of,  ground  for  forfeiture  of  in- 
surance policy,  see  Insurance,  |  326. 


EARMARKING. 

Trust  property  or  its  proceeds,  see  Trusts,  | 
358. 


DUTIES-EARNINGS. 


EARNEST  MONEY. 

Damage  in  action  by  buyer  for  breach.  Sales, 
S  418. 

Payment  within  statute  of  frauds.  Frauds, 
Statute  of,  |  94. 

Recovery  by  vendee  on  default  of  vendor.  Ven- 
dor and  Purchaser,  fS  834-341. 

EARNING  CAPACITY. 

Impairment  of,  element  of  damages.     Damao« 
ES,   S  38. 
Evidence.     Damages,  {  173. 
Measure  of  damages.     Damages,  |  100. 

EARNINGS. 

8ee^ 

Damages  for  loss.    Damages,  |§  09,  183. 
Evidence.     Damages,  $  172. 
Pleading.    Damages,  {144. 
Future  profits  or  earnings,   assignment.     As- 
signments, I  11. 
Supplementary  proceedings  to  reach.     Execu- 
tion, i  368. 

Of  particular  classes  of  persons. 

8ee-^ 

Apprentices,  |  15.  * 

Child.    Parent  and  Child,  §  5. 

Corporations   in   general,    dividends   on    stock. 

Corporations,  S{  154,  155. 
Married   woman.     Husband   and    Wife,    $1 

5,  126. 
Ward.    Guardian  and  Ward,  {  31. 
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EASEMENTS. 

Scope-Note, 

[INCLUDES  nature  and  Incidents  of  privileges  of  proprietors  of  real  property  in  lands 
of  others,  Independent  of  ownership  of  the  soil ;  creation  thereof  by  reservation,  grant, 
express  or  implied,  or  prescription,  and  use,  transfer,  and  extinguishment  thereof ;  rights, 
lK)wers,  and  liabilities  of  proprietors  of  dominant  and  servient  estates;  and  remedies  re- 
lating thereto. 

[EXCLUDES  mutual  rights,  duties,  and  liabilities  of  proprietors  of  adjoining  lands 
in  general  (see  Adjoining  Landowners);  public  easements  (see  Dedication;  Highways; 
Navigable  Waters) ;  easements  aflPecting  particular  species  of  property  (see  Mines  and 
Minerals;  Party  Walls;  Waters  and  Water  Courses;*  and  other  specific  heads).  For 
complete  list  of  matters  excluded,  see  cross-references,  post] 

Analysis. 

I.  Creation,  Existence,  and  Termination. 
§    1.  Nature  and  elements  of  right. 
§    3.  Easements  appurtenant  or  in  gross. 
§    4.  Prescription. 

§    6.  In  general. 

§    6.  Mode  and  extent  of  use. 

§    7.  Duration  and  continuity  of  use. 

§    8.  Adverse  character  of  use. 

§    9.  Claim  or  color  of  right. 

§  10.  Acquisition  of  rights  of  way. 

§  11.  Acquisition  of  rights  as  to  light,  air,  and  view. 

§  12.  Express  grant. 
§  13.  Covenant  operating  as  grant. 
§  14.  Exception  or  reservation. 
§  15.  Implication. 

§  16.  Severance  of  ownership  of  dominant  and  servient  tenements. 

§  17.  Ways  in  general. 

§  18.  Ways  of  necessity. 

§  19.  Light,  air,  and  view. 

§  20.  Right  as  against  purchasers  of  servient  tenement. 

§  21.  In  general. 

§  22.  Continuous  and  apparent  easements,  and  notice. 

§  24.  Transfer  of  right. 

§  25.  Commencement  and  duration. 

§  26.  Termination  in  general. 

§  30.  Abandonment  or  nonuser. 

§  33.  Dedication  or  appropriation  to  public  use. 

§  35.  Pleading  as  defense. 

§36.  Evidence. 

II.  Extent  of  Right,  Use,  and  Obstruction. 

§  38.  Relation  between  owners  of  dominant  and  servient  tenements  in 

general. 
§  39.  Extent  of  right. 

§  41.  By  prescription. 

§  44.  Ways. 

§  46.  Location. 

§  48.  Ways. 

§  50.  Mode  of  use. 

§  52.  Persons  entitled  to  use. 

§  56.  Obstruction  or  disturbance. 
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II.  Extent  of  Right,  Use,  and  Obstruction — Continued. 

§  58.  Ways. 

§  60.  Removal  of  obstruction. 

§  61.  Actions  for  establishment  and  protection  of  easements. 

§  62.  Actions  for  damages  for  injuries. 

§  63.  Nature  and  form. 

§68.  Pleading. 

§70.  Damages. 

§  71.  Trial. 

Cross-References. 


Assessment  for  public  improvements.  Munic- 
ipal Corporations.  §  429. 

Compensation  for  easements  taken  for  public 
use.    Bminent  Domain,  %  85. 

Decree  as  leaving  claim  to.    Judgment,  |  G17. 

Existence  of,  as  breach  of  covenant  against  in- 
cambrances.     Covenants,  §  96. 

Grant  of  right  of  way  to  railroad.  Rail- 
BOADS,  II  61-80. 

Jurisdiction  of  actions  involving  as  dependent 
on  whether  title  to  real  property  is  involved. 
Courts,  §  163. 

I.ict^nses  in  respect  to  real  property.  Licenses, 
H  43-64. 

Mutual  rights,  duties,  and  liabilities  of  ad- 
joining landowners.  Adjoining  Landown- 
ers. 


In  partlcvlar  speeies  of  property. 

See— 

Canals,  §  13. 

Mines  and  Minerals,  %  91. 
Party  Walls. 

Waters  and  Water  Courses,  §§  150,  153- 
158%,  162. 

Public  easements. 

Dedication. 
Drains,  §  45. 
Highways. 
Navigable  Waters. 

Streets.     Municipal  Corporations,  §§  646- 
706. 


L  CREATION,  EXISTENCE,  AND  TER- 
MINATION. 

Application  of  statute  of  frauds  to  creation 
of  easements,  see  Frauds,  Statute  of,  $ 
60. 

Capacity  of  married  women  to  grant,  see 
Husband  and  Wife,  §  74. 

Implied  authority  of  agent  to  sell  lots  to  au- 
thorize purchaser  to  use  adjoining  land  as  a 
private  way,  see  Principal  and  Agent,  § 
100. 

i  1.    Nature  and  elements  of  rlsht. 

[a]      (Sop.  1830) 

The  privilege  of  vending  goods  is  a  purely 
personal  right  not  appendant  to  land  on  which 
the  goods  are  sold  or  growing  out  of  the  same. 
-Taylor  v.  Moffatt,  2  Blackf.  304. 

[b]  (Sup.  1873) 

A  way  is  an  incorporeal  hereditament  and 
consists  in  the  right  of  passing  over  another's 
ground.  It  may  arise  from  grant,  prescription, 
or  necessity,  and  is  either  in  gross,  that  is  at- 
tached to  the  person  using  it  or  appurtenant,  or 
annexed  to  and  passing  with  a  conveyance  of 
the  estate.— San xay  v.  Hunger,  42  Ind.  44. 

[c]  (Sup.  1877) 

One  who  owns  the  fee  of  lands  in  which 
another  owns  an  easement  is  the  owner  of  the 
servient  estate,  and  the  latter  the.  owner  of  the 
dominant  estate. — Davidson  v.  Nicholson,  50 
Ind.  411. 


[d]     (App.  1904) 

An  executed  parol  license  may  become  an 
easement  imposing  a  servitude  upon  one  estate 
in  favor  of  another.— Knoll  v.  Baker,  34  Ind. 
App.  124,  72  N.  E.  480. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Ease.  §§  1,  2,  5-7. 
See,  also,  14  Cyc.  pp.  1139-1144. 

§   3.    Eaaements  appnrtenant  or  in  srosi. 

Transfer  of  right,  see  post,  §  24. 

[a]  (Sup.  1873) 

An  easement  is  never  presumed  to  be  in 
gross,  or  a  mere  personal  right,  when  it  can  be 
fairly  construed  to  be  appurtenant  to  some  ot|i- 
er  estate.— Sanxay  v.  Hunger,  42  lud.  44. 

Waj's  are  appurtenant  when  they  are  in- 
cident to  an  estate,  one  terminus  being  on  the 
land  of  another,  inhere  in  the  land,  concern  the 
premises,  and  are  essentially  necessary  to  their 
enjoyment.  They  are  of  the  nature  of  cove- 
nants running  with  the  land,  must  respect  the 
thing  granted,  and  concern  the  estate  convey- 
ed.—Id. 

[b]  (Sup.  1873) 

A  way  is  appurtenant  when  it  is  incident 
to  an  estate,  one  terminus  being  on  the  land  of 
the  party  claiming.  It  must  inhere  in  the  land, 
concern  the  premises,  and  be  essentially  neces- 
sary to  the  enjoyment.— Moore  v.  Crose,  43  Ind. 
30. 
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[c]  (Sup.  1875) 

An  easement  of  light  and  air  is  not  an  ap- 
purtenant—Keiper  Y.  Klein,  51  Ind.  310. 

[d]  (Sup.  1877) 

An  easement  in  the  lands  of  another,  held 
by  one  owning  the  fee  of  lands  adjoining  them, 
is  appurtenant  to,  and  runs  with,  the  estate.— 
Davidson  y.  Nicholson,  59  Ind.  411. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.   Ease.  §§  8-12. 
See,   also,  14  Cyc.  pp.  1140,  1141. 

§   4.    Prescription. 

Evidence,  see  post,  §  36. 
Extent  of  right,  see  post,  |  41. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.   Dig.  Ease.  §§  13-34. 
See,   also,    14   Cyc.    pp.    114.5-1157;    note, 
53  L.  R.  A.  900;  notes,  7  Am.  Dec.  G2, 11 
Am.  Dec.  6(53 ;    note,  20  Am.  Rep.  399. 


§   5.    ~—  In  t^euerah 

[a]  (Sup.  1881) 

In  an  action  by  the  owner  of  the  dominant 
estate  to  enjoin  the  disturbance  of  an  easement, 
it  is  not  necessary  for  plaintiff  to  show  that 
he  had  personally  enjoyed  the  easement  for  20 
years.— Ross  v.  Thompson,  78  Ind.  90. 

[b]  (Svp.  1906) 

An  easement  by  prescription  consists  of  the 
adverse,  exclusive,  uninterrupted,  and  contin- 
uous use  of  realty  under  a  claim  of  right  with 
the  knowledge  and  consent  of  the  owner.— Null 
V.  Williamson,  166  Ind.  537,  78  N.  E.  76. 

The  20-year  statute  of  limitations  applies 
to  cases  of  easement  by  prescription,  though 
formerly  it  did  not. — Id. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Ease.  §|  13,  20-22,  26. 
See,  also,  14  Cyc.  pp.  1145-1154;    note,  2 
L:  R.  a.  (N.  S.)  976. 

§   6.    ~—  Mode  and  extent  of  nse. 
[a]      (Svp.  1875) 

The  use  and  enjoyment  of  what  is  claim- 
ed by  prescription  must  have  been  adverse,  un- 
der a  claim  of  right,  exclusive,  continuous,  un- 
interropted,  and  with  the  knowledge  and  acqui- 
escence of  the  owner  of  the  estate  in,  over,  or 
out  of,  which  the  easement  prescribed  for  is 
claimed,  and  while  such  owner  was  able,  in  law, 
to  assert  and  enforce  his  rights,  and  to  resist 
such  adverse  claim  if  not  w^ell  founded;  and 
it  must  moreover  be  of  something  which  one 
party  could  have  granted  to  the  other.— Peter- 
son v.  McCullough,  50  Ind.  35. 

Fob  Cases  fbom  Otueb  States. 

See  17  Cent.  Dig.   Ease.  |§   14,  15,  27- 

33. 
See,  also,  14  Cyc.  p.  1154. 


S  7.    — —  Duration    and    eontinnlty    of 
nse. 

[a]  (Svp.  1882) 

Where  defendant  gave  plaintiff's  predeces- 
sor in  title  permission  to  use  a  right  of  way 
over  defendant's  land,  the  use  of  such  way  even 
for  the  period  of  prescription  did  not  give  plain- 
tiff's predecessor  in  title  a  title  thereto.— llill  v» 
Ilagaman,  84  Ind.  287. 

[b]  (Svp.  1887) 

Where  a  way  had  been  used  by  an  owner 
of  land  as  appurtenant  thereto  under  claim  of 
title  for  more  than  20  years  and  had  been  un- 
interrupted, the  fact  that  the  original  claim  waa 
not  well  founded  would  not  destroy  the  ease- 
ment.—Parish  V.  Kaspare,  10  N.  E.  109,  109 
Ind.  586. 

[c]  (Svp.  1S90) 

One  who  so  erects  and  maintains  his  build- 
ings that  the  water  falling  thereon,  after  pass- 
ing through  spouts  to  the  ground,  flows  off  his 
land  and  upon  that  of  another,  to  the  latter'a 
damage,  does  not  acquire  the  right  to  so  flow 
the  water  by  lapse  of  more  than  20  years,  dur- 
ing which  complaint  was  frequently  made  of 
the  discharge  of  water  from  the  building,  and 
the  owner  as  frequently  promised  to  remove  the- 
cause  thereof;  Rev.  St.  §  4321,  providing  that 
the  right  of  way,  air,  light,  or  other  easements 
shall  not  be  acquired  by  adverse  use,  unless  such 
use  shall  have  been  continued  uninterruptedly 
for  20  years.— Conner  v.  Woodfill,  12G  Ind.  85^ 
25  N.  E.  876,  22  Am.  St.  Rep.  568. 

[d]  (Svp.  1906) 

A  right  by  prescription  to  conduct  water 
through  a  culvert  under  a  highway,  when  so 
maintained  as  to  impose  no  hindrance  or  ex- 
pense to  the  public,  may  be  acquired  against  the 
fee  owner  of  the  land  underlying  the  highway 
by  20  years'  adverse  and  uninterrupted  user. 
— Terre  Haute  &  I.  R.  Co.  v.  Zehner,  76  N.  EL. 
169,  166  Ind.  149,  3  L.  R,  A.  (N.  S.)  277. 

[e]  (Svp.  1909) 

To  gain  a  way  by  prescription,  the  use 
must  be  uninterrupted  for  20  years  or  more. — 
Pitser  v.  McCreery,  172  Ind.  663,  88  N.  E.  303^. 
89  N.  E.  317. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Ease.  §$  16-19,  27-33. 
See,  also,  14  Cyc.  p.  1149. 

§  8.    — i—  Adverse  oharaoter  of  use* 
[a]     (Svp.  1882) 

In  an  action  for  the  obstruction  of  a  pri- 
vate way,  an  instruction  that,  if  plaintiflTs 
predecessor  in  title  used  the  way  continuously^ 
uninterruptedly,  and  openly  with  the  knowledge 
and  acquiescence  of  the  defendant  under  a  claim 
of  right,  the  jury  will  be  justified  in  finding 
that  plaintiflTs  predecessor  in  title  had  acquir- 
ed a  permanent  title  to  the  way,  was  erroneous 
for  failure  to  state  that  the  claim  of  right 
should  be  exclusive  or  adverse  to  defendant. — 
Hill  V.  Hagaman,  84  Ind.  287. 
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A  complaint  for  obstructing  a  way  alleged 
that  A.  had  a  right  of  way  through  B.*s  land, 
which  he  exchanged  for  a  similar  right  through 
another  portion,  and  used  the  latter  continu- 
ously for  more  than  20  years,  when  plaintiff 
purchased  and  continuously  used  it  for  15  years, 
when  defendant  obstructed.  Held  to  show  ad- 
verse user  for  more  than  20  years,  and  not  a 
mere  use  by  license. — Id. 

No  use  of  a  way  under  a  parol  license, 
though  for  more  than  20  years  and  under  a 
claim  of  right,  can  mature  in«o  a  title.— Id. 

[b]  (Sup.  1889) 

A  general  right,  as  by  prescription,  cannot 
be  maintained  by  alleging  and  proving  a  par^ 
ticular  or  permissive  right. — Nowlin.v.  Whipple, 
22  N.  E.  G69,  120  Ind.  596,  6  L.  R.  A.  159. 

[c]  (Svp.  1895) 

Exercise  of  a  right  under  license  or  by  per^ 
mission  will  not  ripen  into  an  easement,  as 
there  can  be  no  adverse  i>osse8sion  in  such  case. 
-<iirgar  v.  Fee,  140  Ind.  572,  39  N.  E.  93. 

Id]     (App.  1903) 

A  license  to  use  the  land  of  another  as  a 
private  way,  without  the  assertion  of  rights  in 
connection  with  the  use,  for  which  no  consid- 
eration was  paid  or  any  value  parted  with  on 
the  faith  that  the  license  was  perpetual,  con- 
stitutes no  basis  .for  a  prescriptive  easement.— 
Kibbey  v.  Richards,  65  N.  E.  541,  30  Ind.  App. 
101,  96  Am.  St.  Rep.  333. 

[e]     (Sup.  1906) 

Where  the  facts  and  circumstances  of  a 
case  show  that  the  use  of  a  way  was  merely 
permissive,  they  are  fatal  to  an  easement  by 
prescription.— Null  v.  Williamson,  78  N.  E.  76, 
166  Ind.  537. 

Fob  Cases  from  Otoeb  States, 

See  17  Cent.  Dig.  Ease.  §§  23,  24,  27-33. 
See,  also,  14  Cyc.  pp.  1150,  1151. 

{  9.   ^—  Clmiat  or  color  of  riglit* 

M  (Svp.  1887) 
Where  a  right  of  way  is  granted  as  an  ap- 
purtenance to  land,  and  is  used  as  such,  the  user, 
it  under  claim  of  right,  and  20  years*  uninter- 
rupted user  will  create  a  right  in  the  dominant 
estate.— Parish  v.  Kaspare,  109  Ind.  586,  10  N. 
E.109. 

P>]  (S«p.l895) 
In  an  action  to  enjoin  the  obstruction  of  an 
easement  consisting  of  a  right  of  way,  it  affirm- 
ttively  appearing  that  the  use  was  without  any 
daim  of  right,  and  it  not  appearing  that  it  was 
with  the  knowledge  or  acquiescence  of  the  de- 
fendant, there  could  be  no  recovery.- Davis  v. 
Cleveland,  C,  C.  ft  St.  U  Ry.  Co.,  39  N.  E. 
495, 140  Ind.  468. 

Fob  Cases  fboh  Otheb  States, 

See  17  Cent.  Dig.  Ease.  S|  25,  27-33, 


$10.  ^—  Acquisition  of  rislits  of  way. 
[a]      (Sup.  1878) 

A  land  owner  has  an  easement  in  adjoin- 
ing land,  where  it  appeared  that  he  and  those- 
under  whom  he  claimed  for  35  years  passed  over 
a  certain  private  road  on  such  land  continuous- 
ly and  uninterruptedly,  under  claim  of  right, 
and  as  the  owners  thereof.— Sanxay  y.  Hunger,. 
42  Ind.  44. 

[b]  (Sup.  1875) 

To  establish  a  right  of  way  by  prescription, 
the  use  must  have  been  adverse,  under  a  claim 
of  right,  with  the  knowledge  of  the  owner  of 
the  estate  in  and  over  which  the  easement  was. 
claimed,  and  while  such  owner  was  able  in  law 
to  resist  such  adverse  claim  if  not  well  found- 
ed.—Peterson  V.  McCullough,.  50  Ind.  35. 

[c]  (Sup.  1877) 

Where  in  an  action  of  trespass  for  enter- 
ing upon  the  lands  of  the  plaintiff,  and  remov- 
ing therefrom  a  fence  and  gate,  the  defendant 
justifies  by  alleging  that  such  inclosure  was  an 
obstruction  to  his  easement  in  a  right  of  way 
across  the  plaintiflTs  lands  to  a  public  highway, 
acquired  by  user,  he  must,  to  establish  such 
easement,  show  that  he  had  used  such  right  of 
way  uninterruptedly  for  20  years,  under  a  claim 
of  title  thereto  adverse  to  the  plaintiff,  and  with 
his  knowledge  and  acquiescence.— Palmer  v* 
Wright,  58  Ind.  480. 

[d]  The  presumption  of  a  grant  does  not  arise 
from  the  user  of  a  private  way  for  20  years  or 
more,  not  adversely  nor  under  a  claim  of  right. 
-(Sup.  1882)  Hill  V.  Hagaman,  84  Ind.  287; 
(1887)  Parish  v.  Kaspare,  109  Ind.  586,  10  N. 
E.109. 

[e]  (Sup.  1891) 

The  continuous,  uninterrupted  use  for 
more  than  20  years  of  a  private  way  over  the 
land  of  another  by  an  adjoining  owner  and  his 
successor  in  title,  and  the  fact  that  during  such 
time  the  claimant  expended  money  on  improving 
the  way,  and  fenced  it,  and  the  owner  of  the 
servient  estate  marked  the  boundaries  with 
stones  set  at  its  entrance,  are  sufficient  to  es- 
tablish title  by  prescription  to  the  way,  a» 
against  a  subsequent  purchaser  of  the  servient 
estate,  who  had  knowledge  of  the  existence  of 
the  way.— Fankboner  v.  Corder,  127  Ind.  104, 
26  N.  E.  766. 

[f]     (Svp.  1891) 

One  who  has  enjoyed  a  right  of  way  over 
the  lands  of  another  adversely  for  more  than  30 
years  has  a  right  of  way  by  prescription,  and 
can  enjoin  the  landowners  from  obstructing  it. 
— Sheeks  v.  Brwin,  130  Ind.  31,  29  N.  E.  11. 

Fob  Cases  fbom  Otheb  States. 

See  17  Cent.  Dig.  Ease.  $$  27-32. 
See,  also,  14  Cyc.  pp.  1154-1157. 


111. 


to 


—  AeqvisitioiL    of    risKts    as 
light,  air,  and  Tiow* 
[a]       (Svp.  1877) 

The  English  doctrine  that,  by  an  uninter- 
rupted enjoyment  for  20  years,  the  owner  ac 
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quires  a  right  against  his  neighbor  for  stopping 
ancient  windows  by  the  erection  of  buildings 
upon  his  own  land,  forms  no  part  of  the  law  of 
this  country.— Stein  v.  Haucic,  56  Ind.  65,  26 
Am.  Rep.  10. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Ease.  §  34. 
See,  also,  14  Cyc.  p.  1157. 

§  12.  Express  gr^^nt* 
[a]     (Sap.  1887) 

The  conveyance  of  a  right  to  use  the  sec- 
ond story  of  a  building  carries  a  right  in  the 
nature  of  an  easement  in  the  land,  but  does  not 
carry  such  a  right  as  will  enable  the  grantee  to 
maintain  an  action  to  recover  an  interest  in 
the  land  itself.-^Thom  v.  Wilson,  110  Ind.  325, 
11  N.  E.  230,  50  Am.  lUp.  209. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Ease.  §|  35-38,  41. 
See,  also,  14  Cyc.  pp.  1159-1165. 

§  13.   CoTenant  operating  as  g:rmnt, 

[a]  (Sup.  1881) 

Where  the  grantors  covenanted  as  a  part 
of  their  conveyance  that  they  would  maintain 
a  sufficient  fence  on  the  line  between  them  and 
their  grantee,  the  grant  of  such  land  and  the 
covenant  to  maintain  a  fence  imposed  an  ease- 
ment in  favor  of  the  grantee  on  the  adjacent 
lands  of  the  grantors.— Hazlett  v.  Sinclair,  7(3 
Ind.  488,  40  Am.  Rep.  254. 

1:or  Cases  from  Other  States. 
See  17  Cent.  Dig.  Ease,  §  30. 
See,  also,  14  Cyc.  p.  1162. 

§  14.   Exception  or  reserration. 
[a]      (Sup.  1894) 

A  deed  from  one  to  an  adjoining  owner 
of  a  strip  of  land  lying  between  them,  in  which 
it  is  stipulated  that  the  strip  is  to  be  used  as 
a  passage,  the  grantor  reserving  to  himself  and 
his  heirs  and  grantees  the  privilege  of  driving 
or  passing  over  it,  conveys  to  the  grantee  a 
fee,  subject  to  the  right  of  user  for  these  pur- 
poses.—McKinney  V.  Lanning,  130  Ind.  170,  38 
N.  E.  601.. 

[b]  (App.  1904) 

Where  a  part  of  the  consideration  for  a 
deed  was  an  agreement  by  the  grantee  to  open 
a  certain  way,  and  fill  it  to  the  level  of  the 
street,  within  a  certain  time,  his  failure  to  fill 
the  way  did  not  deprive  the  grantor  of  his  right 
to  use  it  in  the  meantime.— Vanatta  v.  Water- 
house,  71  N.  E.  150,  33  Ind.  App.  516. 


For  Cases  from  Other  States, 
See  17  Cent.  Dig.   Ease.  §  40. 
See,   also,    14   Cyo.   pp.   Il(i3,   1164; 
20  L.  R.  A.  631. 


note. 


8  16.   Implieatioii. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.   Base,  if  42-58. 

See,  also,   14  Cyc.   pp.   1166-1183;    notes, 

23   Am.    Rep.   446;    40  Am.    Rep.    537; 

note,  122  Am.  St.  Rep.  206. 

§16.  «—  SeTeraAoe     of     ownership     of 
dominant  and  serrient  tenements. 

Extent  of  right  acquired,  see  post,  §  38. 

£a]      (Sap.  188i)  * 

Where  the  owner  of  a  house  and  lot  placed 
a  mortgage  thereon,  and,  after  the  foreclosure 
of  the  mortgage,  it  appeared  that  the  house  pro- 
jected a  few  feet  over  an  adjoining  lot  belong- 
ing to  the  same  owner,  the  right  to  the  sup- 
port on  such  lot  passed  with  the  grant.— John 
Hancock  Mut.  Life  Ins.  Co.  v.  Patterson,  2  N. 
E.  188,  103  Ind.  582,  53  Am.  Rep.  550. 

[b1    (Sap.  1891) 

Where  the  owner  of  an  estate  imposes  on 
one  part  an  apparent  and  obvious  servitude  in 
favor  of  another,  and  at  the  time  of  the  sever- 
ance the  servitude  is  in  use  and  is  reasonably 
necessary  for  the  fair  enjoyment  of  the  other, 
then,  whether  the  serverance  is  by  voluntary 
alienation  or  by  judicial  proceedings,  the  use  is 
continued  by  operation  of  law.— Ellis  v.  Bassett, 
27  X.  E.  344,  128  Ind.  118,  25  Am.  St.  Rep, 
421. 

A  partition  of  real  estate  among  heirs  car- 
ries with  it  by  implication  the  same  right  of 
way  from  one  part  to  and  over  another  as  had 
been  plainly  and  obviously  enjoyed  by  the  com- 
mon ancestor  in  so  far  as  it  is  reasonably  nec- 
essary for  the  enjoyment  of  each  part.— Id. 

[c]     (App.  1909) 

Where  the  owner  of  two  lots  erected  a 
dwelling  house  on  one  lot,  now  owned  by  plain- 
tiflF,  which  extended  over  the  line  of  the  other 
lot,  now  owned  by  defendant,  the  fact  that  the 
house  had  been  used  for  35  years  on  that  lo- 
cation did  not  justify  plaintiff  in  maintaining  it 
there,  as  against  defendant,  under  the  rule  that 
where  a  permanent  and  obvious  servitude  is  im- 
posed on  one  part  of  land  in  favor  of  another 
part,  and  is  used  at  the  time  of  severance  of 
ownership  of  such  parts,  a  grant  or  reservation 
of  the  right  to  continue  such  use  is  implied ;  the 
character  of  the  building  and  the  necessity  for 
its  protection  to  secure  plaintiff  the  fair  enjoy- 
ment of  his  property  not  being  shown.— Mayer 
V.  C.  P.  Lash  Paper  Co.,  SO  N.  E.  804. 


For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Ease.  §  43. 
See,  also,  note,  34  Am.  St  Rep. 


708. 


§17.  — —  Ways  in  senermL 

[al  A  sale  of  lots  with  reference  to  a  map 
which  calls  for  certain  streets  and  alleys  gives 
the  grantee  the  right  to  use  such  streets  and 
alleys.— (Sup.  1855)  Haynes  v.  Thomas,  7  Ind. 
38 ;    (1856)  Tate  v.  Ohio  &  M.  R.  Co.,  Id.  47l>, 
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485;   (1856)  Hutton  y.  Indiana  Cent.  R.  Co., 
Id.  522. 

Foi  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Ease.  f§  45-49. 
See,  also,  14  Cyc.  pp.  116G-1171. 

$  18.  —  Ways  of  neoeMity. 

Action  for  establishment  of  easement,  see  post, 

161. 
Action  for  injuries,  see  post,  {{  61,  68. 
Evidence,  see  post,  i  30. 

It]     (Sap.  1856) 

In  trespass  quare  clausum  f regit,  the  de- 
fendant pleaded  that  he  purchased  of  the  an- 
cestor of  the  plaintiff  a  tract  of  land  adjoining 
thtt  on  which  the  alleged  trespass  was  commit- 
led;  that  there  was  no  so  **convenient  way"  to 
t«id  tract  as  across  the  remaining  land  of  the 
plaintiff,  and  that  the  defendant  crossed  said 
land,  as  well  he  might,  etc.  Held,  that  the  plea 
wta  bad,  not  setting  up  a  way  of  necessity. — 
Anderson  ▼.  Buchanan,  8  Ind.  132. 

[b]  (Sap.  1873) 
Where  plaintiff's  farm  is  surrounded  on 
every  side,  except  on  the  side  of  defendant's 
fann,  with  precipitous  bluffs  of  such  grade  and 
!«ieepness  that  it  is  impossible  to  go  to  or  from 
his  farm  except  by  passing  over  defendant's 
farm,  a  right  of  way  over  defendant's  farm  is 
created  from  necessity.— Sanxay  v.  Hunger,  42 
Ind.  44. 

[e]  (Sap.  1874) 
A  way  of  necessity  derives  its  origin  from 
a  frant,  and  cannot  legally  exist  where  neither 
the  party  claiming  the  way,  nor  the  owner  of 
the  land  over  which  it  is  claimed,  or  any  one 
under  whom  they  or  either  of  them  claim,  was 
ever  seised  of  both  tracts  of  land.— Stewart  v. 
Hartman,  46  Ind.  331. 

[d]  (Sap.  1885) 

WTiere,  during  the  unity  of  title,  an  ap- 
parently permanent  and  obvious  servitude  is 
imposed  on  one  part  of  an  estate  in  favor  of 
another  part,  which  servitude  at  the  time  of 
the  severance  of  ownership  is  in  use,  and  is 
reasonably  necessary  for  the  fair  enjoyment  of 
such  other  part,  then,  upon  the  severance,  ei- 
ther by  voluntary  alienation  or  judicial  pro- 
reedings,  there  arises,  by  implication  of  law, 
a  in^mt  or  reservation  of  the  right  to  continue 
^uch  use.— John  Hancock  Mut.  Life  Ins.  Co.  v. 
Patterson,  103  Ind.  582,  2  N.  E.  188,  53  Am. 
Rep.  550. 

[e]  (Sap.  1891) 

The  owner  of  land  opened  and  maintained 
a  private  way  from  one  part  of  his  land  over 
another  part  to  the  highway,  and  the  way  was 
necefsary  for  access  to  the  land.  After  his 
death,  on  partition,  the  part  of  the  land  on  the 
bisfaway  was  allotted  to  his  widow,  and  the 
balance  was  sold  by  order  of  the  court.  Held, 
that  the  purchaser  took  an  easement  in  the  road. 
-Ellis  V.  Basset  t,  128  Ind.  118,  27  N.  E.  344, 
r>  Am.  St.  Rep.  421. 


[f]  (Sap.  1898) 
Where,  in  partition,  the  share  allotted  to 
one  of  the  parties  had  no  outlet  to  a  highway, 
it  would  be  presumed,  unless  the  contrary 
clearly  appeared  from  the  record,  that  the  allot- 
tee had  an  easement  of  a  way  of  necessity  over 
the  land  allotted  to  others  which  right  was  the 
same  as  though  provision  had  been  made  there- 
for in  the  report  of  the  commissioners  and  de- 
cree of  the  court.— Ritchey  v.  Welsh,  48  N.  E. 
1031,  149  Ind.  214,  40  L.  R.  A.  105. 

A  party  to  a  partition  suit  is  not  entitled 
to  a  way  of  necessity  in  other  lands  set  off  to 
him  in  a  prior  partition  proceeding  concerning 
lands  derived  from  another  common  ancestor. 
—Id. 

Fob  Cases  fbou  Otheb  States, 

See  17  Cent.  Dig.  Ease.  IS  50-55. 
See,   also,   14   Cyc.   pp.    1172-1176;    notes, 
13  Am.   Dec.  746,  35  Am.  Dec.  464,  85 
Am.  Dec.  675;    note,  36  Am.  Rep.  415. 

§  10.  Lisht,  air,  and  Tiew. 

Transfer  of  right,  see  post,  {  24. 

[a]  (Sap.  1875) 

A  conveyance  of  land  upon  which  is  a  build- 
ing depending  for  its  light  and  air  on  windows 
therein,  which  overlook  adjoining  land  of  the 
grantor,  does  not  include  any  right  of  light  and 
air  through  such  windows,  unless  expressly 
granted  thereby.  Such  right  does  not  pass  as 
an  appurtenance  or  hereditament,  and,  in  the 
absence  of  such  express  grant,  the  owner  of  the 
adjoining  land  may  build  thereon,  and  thereby 
totally  obstruct  such  windows. — Keiper  v.  Klein. 
51  Ind.  316. 

[b]  (A  pp.  1908) 

Plaintiff,  owning  a  two-story  building,  the 
lower  story  of  which  was  divided  into  two 
rooms  by  a  stairway  leading  to  a  hallway  on 
the  second  floor,  from  which  doors  opened  into 
apartments  on  either  side,  there  being  a  win- 
dow in  the  end  of  the  hall  facing  the  street  de- 
signed to  light  the  hallway,  conveyed  one  of 
the  lower  rooms  with  the  ground  on  which  it 
stood  to  defendant,  who  thereafter  extended  the 
wall  separating  her  room  from  the  stairway  to 
the  street  so  as  to  partially  shut  out  the  light 
from  the  window  lighting  the  hallway,  the  ex- 
tension being  made  on  defendant's  land.  Held, 
in  an  action  to  enjoin  the  continuance  of  the 
wall  in  front  of  the  window,  and*  for  damages, 
that  complainant  had  no  easement  in  the  light 
from  the  window,  whether  he  owned  a  part  of 
or  all  of  the  hallway  lighted  thereby.— Cum- 
mins V.  Grimes,  41  Ind.  App.  367,  83  N.  E. 
1023. 

Fob  Cases  fbom  Other  States. 

See  17  Cent.  Dig.  E^ase.  §§  56-58. 
See,  also,  note,  22  L.  R.  A.  5:56. 


§  2(r.   Risht    ma    against    purchasers    of 
servleiat  tenement. 


This  Digest  la  compiled  on  the  Key-Nnmber  System.    For  explanation,  see  page 


"»Dgle 


§  21 


EASEMENTS,  1. 


[llnd.Dis.— Pacel88] 


25 


I  21.  —  In  s«neral. 

Ca]     (Sap.  1830) 

An  incorporeal  hereditament  may  be  con- 
veyed to  one,  and  the  right  to  the  soil  to  anoth- 
er, and,  after  the  grant  of  the  incorporeal  her- 
editament, a  conveyance  of  the  land  to  which 
it  is  appendant  is  subject  to  that  grant.— Tay- 
lor V.  MoflFatt,  2  Blackf.  304. 

n>]    (Sap.  1887) 

An  easement  of  a  private  right  of  way  over 
the  land  of  another  is  a  burden  on  the  ser\ient 
estate  in  the  hands  of  subsequent  owners,— Rob- 
inson V.  Thrailkill,  10  N.  E.  647,  110  Ind.  117. 

[c]    (Sap.  1891) 

Where  a  person  takes  an  estate  on  which 
a  servitude  has  been  imposed,  he  holds  it  sub- 
ject to  such  servitude,  and  in  the  same  manner 
as  it  was  held  by  his  grantor. — Fankboner  v. 
Corder,  20  N.  E.  7CC,  127  Ind.  164. 

For  Cases  fbom  Otfieb  States, 

See  17  Cent.   Dig.   Base.  §§  59,  60;    48 
Cent.  Dig.  Yen.  &  Pur.  §§  540,  547. 

§  22.  — —  Continnons  mnd  apparent  ease« 
ments,  and  Botiee. 
[a]      (Sap.  1881) 

Where  an  easement  is  created  by  a' deed, 
a  subsequent  grantee  of  the  servient  estate  will 
be  bound  by  the  notice  contained  therein.— Haz- 
lett  V.  Sinclair,  76  Ind.  488,  40  Am.  Rep.  254. 

[b]  (Sap.  1887) 
Where  a  private  way  is  laid  out,  and  there 
is  an  almost  constant  user,  a  grantee  of  the  ser- 
vient estate  will  be  charged  with  notice  of  the 
existence  of  the  easement. — Robinson  v.  Thrail- 
kill, 110  Ind.  117,  10  N.  E.  647. 

[c]  (Sap.  1891) 

The  constant  use  of  a  private  way  is  no- 
tice of  the  easement  to  purchasers  of  the  land 
over  which  it  passes.— Ellis  v.  Bassett,  128  Ind. 
118,  27  N.  E.  344,  25  Am.  St.  Rep.  421. 

[d]  (Sap.  1896) 

The  maintenance,  over  a  vacant  lot,  of  a 
stairway,  for  entrance  to  the  upper  story  of  a 
building  on  the  lot  adjoining,  is  notice  to  a 
purchaser  of  the  vacant  lot  of  any  right  which 
the  adjoining  owner  may  have  to  maintain  the 
stairway.- Joseph  v.  Wild,  146  Ind.  249,  45  N. 
B.  467. 

Fob  Cases  fbom  Othbb  States, 

See  17  Cent.  Dig.  Ease.  §60;   48  Cent. 
Dig.  Yen.  &  Pur.  ff  546,  547. 

S24.  Transfer  of  ricl&t* 

[a]     (Sap.  1873) 

A  way  appurtenant  cannot  be  turned  into 
one  in  gross,  since  it  is  inseparably  united  to 
the  land  to  which  it  is  incident.  So  a  way  in 
gross  cannot  be  granted  over  to  another,  be- 
cause of  its  being  attached  to  the  person.— 
Moore  v.  Crose,  43  Ind.  30. 

A  right  of  way  appurtenant  to  land  •con- 
veyed passes  therewith.— Id. 


[b]  (Sap.  1875) 

Since  an  easement  of  light  and  air  is  not 
an  appurtenant,  such  easement  does  not  pa&s 
under  a  deed  conveying  the  land  with  the  ap- 
purtenances.—Keiper  V.  Klein,  51  Ind.  316. 

[c]  (Sap.  1881) 

Where  an  easement  is  annexed  as  an  ap* 
purtenant  to  land,  it  passes  as  an  appurtenance 
by  implication.— Ross  v.  Thompson,  78  Ind.  00. 

Where  an  easement  is  appurtenant  to  land, 
it  passes  by  a  conveyance  of  the  dominant  es- 
tate, though  the  deed  does  not  particularly  de- 
scribe it,  or  use  the  term  "appurtenances."— Id. 

[d]  (Sap.  1887) 

Where  a  way  was  laid  out  as  appurtenant 
to  certain  land  and  actually  became  an  appurte- 
nance thereto  by  user  for  more  than  20  years, 
it  passed  by  a  conveyance  of  the  land  without 
an  express  grant.— Parish  v.  Kaspare,  10  N.  B. 
109,  100  Ind.  580. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Ease.  §§  64-69. 
See,   also,  14  Cyc.  pp.   1184,  1185;    not^. 
14  L.  R.  A.  333. 


§  26.   Commenoement  and  dvratioau 

[a]  (Sap.  1882) 

An  agreement  by  the  owner  of  land  that 
another  may  use  a  way  over  the  same  during^ 
the  latter's  life  confers  no  rights  upon  the 
latter*s  heirs.— Hill  v.  Hagaman,  84  Ind.  287. 

[b]  (Sap.  1892) 

A  reservation  in  a  grant  of  land  by  a 
city  to  a  railroad  company  of  a  right  to  cross 
the  track  of  the  company  whenever  the  city 
should  lay  off  an  addition  does  not  give  the- 
city  the  right  to  cross  the  railroad  track  where  no 
addition  is  laid  off.— City  of  Fort  Wayne  v.  Lake 
Shore  A  M.  S.  Ry.  Co.,  32  N.  E.  215,  132  Ind. 
558,  32  Am.  St.  Rep.  277. 

Fob  Cases  fboh  Otheb  States, 

See  17  Cent.  Dig.  Ease.  {§  70-72, 
See,  also,  note,  14  Am.  St.  Rep.  278. 


§  26.  Terminatiom  in  seneraL 

Right  of  grantee  of  dominant  estate  from 
married  woman  to  avoid  easement  created 
by  his  grantor,  see  Husband  and  Wife^ 
§74. 

[a]      (Sap.  1882) 

Where  defendant  gave  plaintifTs  predeces- 
sor in  title  permission  to  use  a  way  across  de- 
fendant's land,  the  right  to  the  use  of  the  way 
terminated  with  the  death  of  plaintifTs  prede- 
cessor in  title.— Hill  v.  Hagaman,  84  Ind.  287. 

[b]  (Sap.  1882) 
An  oral  grant  of  a  right  of  way  is  not 
revocable  after  the  grantee  pays  valuable  con- 
sideration therefor,  and  opens  and  works  the 
right  of  way.— Simons  v,  Morehouse,  88  Ind. 
391. 
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[c]     (Sop-lSW) 

Half  of  a  lot  on  wiiich  the  owner  had 
erected  a  double  building,  the  only  entrance 
to  the  second  story  of  which  was  by  stairways 
upon  that  half*  was  sold,  reserving  such  a  right 
of  way  over  the  stairways  "as  should  be  neces- 
sary to  the  proper  use  of  the  second  story"  of 
the  other  half  of  the  building.  Held,  that  the 
reservation  did  not  create  an  interest  in  the 
wil,  so  that  it  would  survive  the  destruction 
of  the  building.— Shirley  v.  Crabb,  138  Ind.  200, 
37  N.  E.  130,  46  Am.  St.  Rep.  376. 

Fob  Cases,  from  Otueb  States, 

See   17    Cent.    Dig.    Ease.    If    72^-74, 

80-82. 
See,  also.  14  Cyc  pp.  1100-1104;    note,  43 

Am.  Rep.  195. 

1 30.  Abandonateat  or  nonnser. 
la]     (App.  18M) 
An  easement  acquired  by  actual  grant  or 
reservation  is   not  lost  by  nonuser.— Kammer- 
liDg  V.  Grover,  9  Ind.  App.  628,  36  N.  E.  022. 

Fob  Casks  fbom  Otueb  States. 

See  17  Cent.  Dig.  Ease.  §§  77-79. 
See,  also,   14   Cyc.    pp.    1185-1187;     note, 
18  L.  R.  A.  535. 

{33.  Dedieatioa     or     appropriAtioa     to 
pvlillo  «se. 

[t]  (Sup.  1884) 
The  owner  of  the  fee  may  change  an  ease- 
ment from  a  private  to  a  public  one,  where  all 
others  interested  concur  in  his  acts.— City  of 
Indianapolis  v.  Kingsbury,  101  Ind.  200,  51 
Am.  Rep.  740. 

Fob  Cases  fbom  Otueb  States, 
See  17  Cent.  Dig.  Ease,  f  85. 
See,  also,  14  Cyc  p.  1196. 

1 35.  Pleading  as  defemse. 

Condnsiveness   against    pleader   of   allegations 

relating  to,  see  Pleading,  |  36. 
Pkading  matters  of   fact  or  conclusions,   see 

Pleading,  {  8. 

W  (Sop.  1906) 
An  allegation  of  ownership  of  an  easement 
is  gnffident,  leaving  the  evidence  to  show  a 
Tifbt  by  prescription,  since  every  easement  lies 
in  the  grant,  actual  or  presumed.— Null  v.  Wil- 
UuMon,  166  Ind.  537,  78  N.  E.  76. 

136.  Erldeaee. 

In  action  for  establishment  and  protection  of 
easement,  see  i>08t,  |  61. 

[t]      (Sap.  1877) 

One  who  seeks  to  excuse  his  failure  to 
tike  proceedings  to  prevent  a  user,  upon  which 
a  person  having  continued  it  for  20  years  claims 
to  found  a  prescriptive  right,  upon  the  ground 
that  be  was  under  a  disability,  has  the  burden 
of  proving  the  disability,  the  presumption  being 


that  a  person  is  capable  of  asserting  his  rights. 
—Palmer  v.  Wright,  58  Ind.  486. 

Freedom  from  a  disability  urged  as  a  de- 
fense to  an  alleged  prescriptive  easement  is  pre- 
sumed in  the  absence  of  affirmative  evidence  to 
the  contrary. — Id. 

[b]      (Sap.  1877) 

Where  defendant  resists  the  claim  of  an- 
other on  the  ground  that  he  has  an  easement 
in  defendant's  lands  which  he  acquired  by  pre- 
scription, defendant  has  the  burden  of  proof  to 
show  that,  during  the  other's  continuous  user, 
he  was  under  disability.— Davidson  v.  Nichol- 
son, 59  Ind.  411. 

Cc]     (Sap.  1881) 

Under  a  complaint  alleging  user  of  a 
certain  way  for  35  years,  that  during  that  time 
plaintiff  had  no  other  means  of  getting  to  her 
land,  and  that  by  the  act  of  defendant  in  clos- 
ing the  way  she  would  be  deprived  of  the  use 
of  her  land,  evidence  was  admissible  tending  to 
show  a  way  from  necessity.— Steel  v.  Grigsby^ 
79  Ind.  184. 

[d]  (Sap.  1887) 

Where  a  way  was  u6ed  by  a  landowner  as 
appurtenant  to  his  land  for  50  years,  such  user 
will  be  presumed  to  have  been  under  a  claim 
of  title.— Parish  v.  Kaspare,  10  N.  E.  109,  109 
Ind.  586. 

[e]  (Sap.  1891) 

A  person  claiming  a  right  of  way  by  pre- 
scription is  not  required  to  prove  that  the  own- 
er of  the  servient  estate  was  not  under  disabili- 
ties, as  disability  is  a  matter  of  defense,  and  is 
never  presumed.— Fankboner  v.  Corder,  127  Ind. 
164,  26  N.  E.  766. 

it]  (Sap.  1895) 
Under  aor  allegation  that  the  only  means 
of  access  to  plaintiffs'  land  was  a  roadway 
which  was  used  by  plaintiffs  continuously  for 
50  years,  and  that  during  said  time  said  road 
was  an  easement  belonging  to  plaintiffs*  land, 
title  to  such  easement  may  be  shown  by  grant 
or  prescription.- Mitchell  y.  Bain,  142  Ind. 
604.  42  N.  E.  230. 

[g]    (Sap.  1906) 

Where  the  use  of  a  space,  left  open  by 
the  owner,  by  one  who  claimed  an  easement 
was  shared  by  the  public,  it  is  presumed  that 
the  use  was  not  under  an  exclusive  or  particu- 
lar claim  of  right.— Null  v.  Williamson,  78  N. 
R  76,  166  Ind.  537. 

Evidence  held  to  show  that  the  use  of  the 
way  was  not  adverse,  but  permissive. — Id. 

Where  there  has  been  open  and  continuous 
use  of  an  easement  for  the  period  of  limitation 
concerning  ejectment,  the  owner  of  the  serv- 
ient tenement  may  not  show  that  there  was 
no  grant,  but  he  may  show  by  facts  and  cir- 
cumstances that  there  was  not  such  a  hold- 
ing as  would  ripen  into  a  legal  title.— Id. 

The  use  of  an  insignificant  part  of  an 
open  lot  which  is  of  practically  no  value  to  the 
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owner  creates  no  presamption  of  a  grant  of  an 
easement,  but  rather  that  the  use  was  permis- 
sive.— Id. 

Grants  of  easements  are  presumed  where 
the  use  shown  would  otherwise  be  unreason- 
able; but  where  the  facts  are  consistent  with 
the  nonexistence  of  a  grant,  as  where  the  use 
was  by  i)ermission,  no  easement  will  be  presum- 
ed.—Id. 

Where  the  plaintiff  shows  an  open  use  of 
a  way  apparently  as  owner  for  20  years,  the 
burden  of  disproving  his  prescriptive  right  to 
an  easement  is  on  the  defendant,  and  this  may 
be  done  by  proof  that  the  use  was  not  under  a 
i-laim  of  right. — Id. 

Fob  Cases  from  Otheb  States. 

See  17  Cent.   Dig.  Ease.  {{  77,  78,  88- 

93. 
See,  also,  14  Cyc.  pp.  1196-lll>^. 

n.  EXTENT  OF  RIGHT,  USE,  AND 
OBSTRUCTION. 

§  38.  Relation  between  owners  of.  domi- 
nant and  serrient  tenements  in 
general. 

[a]      (Sap.  1890) 

Where  the  grantor  of  land  which  has  no 
access  to  the  highway  owns  at  the  time  the 
intervening  land,  his  grantee  may  have  a  way 
of  necessity  established  across  such  intervening 
land,  even  after  it  has  been  conveyed  to  a 
third  person.— Logan  v.  Stogdale,  123  Ind. 
372,  24  N.  E.  135,  8  L.  R.  A.  58. 

[b]  (Sap.  1893) 

Where  a  landowner  conveys  to  a  stone 
company  a  tract  of  land,  together  with  a  right 
of  way  over  another  tract  on  which  to  con- 
struct a  railway  switch  to  connect  the  land 
granted  with  a  certain  railroad,  the  easement 
is  appendant  to  the  land  granted,  and  the  rail- 
road company  has  no  right  to  use  the  switch 
constructed  thereon  for  its  own  general  pur- 
poses.—Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Ma- 
lott,  135  Ind.  113,  34  N.  E.  709. 

[c]  (Sap.  1894) 

Where  the  owner  of  80  acres  of  land 
fronting  on  a  highway  conveyed  to  plaintiff's 
grantor  a  remote  20  acres  thereof,  having  no 
way  of  egress  to  any  highway  except  over  the 
remaining  60  acres,  the  contemporaneous  con- 
veyance of  said  60  acres  by  said  owner  in  trust 
for  himself,  he  continuing  in  possession,  does 
not  defeat  the  attachment  of  a  way  by  neces- 
sity to  said  (>0-acre  tract.— Miller  v.  Richards, 
130  Ind.  263,  38  N.  E.  854. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Ease.  §§  61,  62,  114- 
116. 

§  30.   Extent  of  right. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Ease.  §|  05-101. 
.   See,  also,  14  Cyc.  pp.  1200-1203. 


§41.  -^  Bj  prescriptloB. 

[a]     (Sap.  1856) 

To  acquire  a  title  by  prescription  to  an 
easement,  it  must,  as  a  general  rule,  have  been 
enjoyed  in  the  same  degree,  and  to  the  same 
extent,  as  claimed  in  the  suit  involving  it.— 
Postlethwaite   v.   Payne,  8   Ind.   104. 

Fob  Cases  fboh  Otheb  States, 
See  17  Cent.  Dig.  Base.  §  96. 
See,  also,  14  Cyc.  p.  1200. 

§  44.  Ways. 

[a]  (Sup.  1902) 

A  way  of  necessity,  16  feet  wide,  recogniz- 
ed and  in  use  for  25  years,  cannot  be  made 
wider  because  the  soil  is  so  wet  and  soft  for  a 
large  portion  of  the  year  as  to  render  its  use 
inconvenient  and  difficult  without  the  additional 
strip.— Dudgeon  v.  Bronson,  64  N.  E.  910,  6.5 
N.  E.  752,  159  Ind.  562,  95  Am.  St.  Rep.  315. 

[b]  (App.  1904) 

Where  a  part  of  a  consideration  of  a  deetT 
was  an  agreement  by  the  grantee  to  open  a 
''passable  highway"  for  "public  utility,"  the 
width  of  the  highway  not  being  specified,  the 
parties  contemplated  that  the  way  should  be 
suitable  to  the  particular  locality.— Vanatta  v. 
Waterhouse,  71  N.  E.  159,  33  Ind.  App.  516. 

Fob  Cases  fboh  Otheb  States, 

See  17  Cent.  Dig.  Base,  ff  98-100. 
See,  also,  14  Cyc.   pp.  1201,   1202;    note. 

2  L.   R.   A.  (N.   S.)  983;    note,  88  Am. 

Dec.  279;    note,  95  Am.   St.  Rep.  318. 

§46.  Looation. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Ease,  ff  103-108. 
See,  also.  14  Cyc.  pp.  1203-1205;   note,  15 
L.  R.  A.  93. 

§48.  Wmyi. 

[a]      (Sap.  1873) 

Where  there  is  no  record  eyidence  of  a 
right  of  way,  and  the  owner  of  the  real  estate 
over  which  the  way  is  claimed  denies  its  exist- 
ence and  is  threatening  to  interrupt  the  use  and 
enjoyment  of  the  way,  and  has  placed  on  the 
record  a  notice  that  he  disputes  such  right,  the 
person  claiming  such  way  may,  by  an  action, 
have  his  right  ascertained  and  the  way  estab- 
lished while  those  who  are  acquainted  with  the 
facts  are  alive.— Sanxay  v.  Hunger,  42  Ind.  44. 

[bl     (Sap.  1898) 

When  the  owner  of  land  subject  to  a  way 
of  necessity  fails  to  select  such  way  when  re- 
quested, the  owner  of  the  way  may  select  a 
suitable  route  for  it,  having  due  regard  to  the 
convenience  of  the  owner  of  the  servient  es- 
tate.—Ritchey  V.  Welsh,  149  Ind.  214,  48  N.  E. 
1031,  40  I^  R.  A.  105. 

When  a  party  is  entitled  to  a  way  of  neces- 
sity over  certain  land  owned  by  another,  the 
owner  of  the  land  cannot  deprive  him  of  his 
right  to  it  by  oflFering  him  a  private  way  over 
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iinj  other  lands   owned  either  by   himself  or 
others.— Id. 

When  once  a  way  of  necessity  is  selected, 
it  cannot  be  changed  by  either  party  without 
the  consent  of  the  other.— Id. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Base.  {§  103-107. 
See,  also,  14  Cyc.  pp.  1204,   1205;    note, 
4  L.  R.  A.  (N.  S.)  872. 

1 50.  Mode  of  «se. 

[t]    (Sup.  1882) 
Acquiring  an  easement  for  a  way  gives  no 
right  to  ice  which  may  form  within  the  bound- 
tries  of  such   way.— Julien   v.   Woodsmall,   82 
Iiid.56& 

Fob  Cases  from  Other  States, 

See  17  Cent.   Dig.  Ease.  {{  109-112. 
See,  also,  14  Cyc.  pp.  1206-1208. 

152.  Persoms  entitled  to  nse* 

[a]  (Sup.  1891) 

A  landowner  conveyed  part  of  his  tract  to 
a  stone  company,  together  with  a  right  to  con- 
struct a  line  of  railway  over  the  remaining  part 
to  connect  the  land  granted  with  a  public  rail- 
road. Held,  that  this  easement  was  appendant 
to  the  land  granted,  and  the  stone  company  had 
DO  right  to  permit  its  use  by  third  persons  to 
convey  stone  quarried  on  lands  owned  by  them. 
-Hoosier  Stone  Co.  v.  Malott,  130  Ind.  21,  29 
X.  E.  412. 

Fob  Cases  from  Other  States. 

See  17  Cent.  Dig.  Ease.  {{  113-110. 
See,  also,  14  Cyc.  p.  1208. 

156.  ObatraotioB  or  distnrbmAoe* 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Ease.  {§  121-128. 
See,  also,  14  Cyc  pp.  1211-1214. 

158.  Ways. 

[t]  (Sap.  1890) 
The  owner  of  the  fee  in  land  across  which 
t  private  right  of  way  has  been  reserved  in  a 
deed  is  entitled  to  maintain  a  gate  across  the 
way  at  the  point  where  it  intersects  the  public 
road.-Phimps  v.  Dressier,  122  Ind.  414,  24  N. 
E.  226,  17  Am.  St.  Rep.  375. 

[b]  (Sup.  1891) 

The  owner  of  the  servient  estate  has  no 
right  to  put  a  gate  or  bars  across  a  private 
way  acquired  by  prescription  at  the  point  where 
such  way  intersects  the  public  road,  where  no 
gates  or  bars  were  ever  erected  during  the  time 
requisite  to  gain  the  right  of  way.— Fankboner 
T.  Colder,  127  Ind.  164,  26  N.  E.  766. 

[c]  (Sap.  1892) 

Where  a  deed  reserves  a  right  of  way 
which  is  not  to  be  fenced,  and  the  parties  for 
40  yean  maintain  and  use  the  way  with  gates 
swung  at  either  end,  such  must  be  deemed  to 
have  been  the  intention  of  the  parties,  and  none 


of  them  can  subsequently  contend  that  no  gatei^ 
were  to  be  permitted.— Frazier  v.  Myer,  132 
Ind.  71,  31  N.  E.  536. 

[d]  (Sap.  1899) 

Where  one  grants  a  right  of  way  across 
his  land,  he  may  close  the  termini  of  the  same 
by  gates,  which  the  grantee  must  open  and  close 
when  he  uses  the  same,  unless  an  open  way  is 
expressly  granted.— Boyd  v.  Bloom,  52  N.  E. 
751,  152  Ind.  152. 

Provision  of  a  deed  that  the  grantee  should 
have  "a  free  and  undisturbed  right  to  the  use*' 
of  a  way  is  not  a  grant  of  an  open  way,  pre- 
venting the  grantor  from  maintaining  gates  at 
the  termini.— Id. 

[e]  (Sap.  1900) 

Since  marking  a  street  on  a  plat  does  not 
devest  the  owner  of  his  title  to  the  land,  one 
who  has  a  mere  easement  in  the  street,  for  the 
purpose  of  maintaining  a  bridge  across  the 
same,  cannot  complain  of  any  use  of  the  street 
by  the  abutting  property  owner  which  is  not 
inconsistent  with  its  use  under  such  easement. 
—Peoria  &  E.  R.  Co.  v.  Attica,  C.  &  S.  R.  Co. 
56  N.  E.  210.  154  Ind.  218. 

[fl  (App.  1907) 
The  owner  of  a  servient  estate  may  main- 
tain gates  in  a  reasonable  way  at  the  termini 
of  an  easement  for  right  of  way  passing  over 
the  estate;  and  an  ordinary  gate  10  feet  wide 
is  not  an  obstruction  of  a  1Q%  foot  right  of 
way  for  wagons  and  other  vehicles.— Berg  v. 
Neal,  40  Ind.  App.  575,  82  N.  E.  802. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.   Ease.  §|  121-127. 
See.   also.    14   Cyc.   pp.    1211-1213;     notes, 
15  L.  R.  A.  487,  3  L.  R.  A.  (X.  S.)  401. 

§  60.   BemoTftl  of  Obatruotioii, 
£a]      (App.  1907) 

A  complaint  to  enjoin  the  removal  of  a 
gate,  at  a  point  where  a  private  right  of  way 
entered  a  highway,  alleged  that  plaintiff  was  the 
owner  in  fee  simple  of  certain  land  and  was  in 
possession  thereof,  subject  to  an  easement  of  a 
private  right  of  way  for  wagons  and  other  vehi- 
cles over  and  along  the  south  side  thereof, 
which  easement  was  owned  by  defendant;  that 
plaintiff  had  erected  a  farm  gate  of  usual  style 
and  make,  and  sufficient  width  for  the  easy 
passage  of  wagons,  other  vehicles,  etc.;  that  it 
was  properly  constructed,  hung  on  hinges,  and 
might  be  readily  and  easily  opened  and  closed, 
and  did  not  interfere  with  the  free  use  and 
enjoyment  of  the  right  of  way;  and  there  were 
averments  showing  irreparable  damage  and 
threats  of  removal  by  defendant.  Held,  that  the 
averments  as  to  the  easement  might  be  treated 
as  surplusage,  but.  in  any  event,  the  complaint 
was  sufficient  to  maintain  the  action  without 
on  allegation  of  a  right  to  close  the  right  of 
way,  since  the  admission  of  a  right  of  way  did 
not  imply  that  it  was  an  open  way,  and,  if  the 
grant  gave  defendant  an  open  way,  that  was 
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A  matter  of  defense,  which  plaintiff  was  not 
required  to  anticipate  or  negative.— Berg  v. 
Neal,  40  Ind.  App.  575,  82  N.  E.  802. 

An  ayerment  that  a  certain  easement  was 
a  private  right  of  way  for  wagons  and  other 
vehicles  is  an  averment  that  it  is  a  private 
right  of  way  for  passage  only,  since  nothing 
passes  as  an  incident  to  the  grant  of  an  ease- 
ment but  what  is  requisite  to  the  fair  enjoy- 
ment of  the  privilege.— Id. 

In  an  action  by  the  owner  of  a  servient 
estate  to  restrain  the  removal  of  a  gate  at  one 
■end  of  a  right  of  way  where  plaintiff,  upon 
the  profert  of  a  deed  showing  a  right  of  way 
across  different  land,  stated  that  he  would  show 
that  the  right  of  way  claimed  by  defendant  was 
taken  possession  of,  laid  out,  and  used  under 
the  deed,  and  that  the  misdescription  resulted 
from  a  mistake  of  the  parties,  admission  of  the 
■deed  and  testimony  showing  the  mistake  were 
not  error,  even  though  the  misdescription  had 
not   been   pleaded   nor  reformation   asked.— Id. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Base.  §  129. 
See,  also,  14  Cyc  p.  1214. 

§  61.  Aotions  for  eitablisluneiit  and  pro- 
teotion  of  easements* 

Application  of  general  statutes  of  limitations, 
see  Limitation  of  Actions,  |  19. 

Motion  to  make  pleading  more  definite  and 
certain,  see  Pleading,  {  367. 

Motion  to  strike  out  pleadings,  see  Pleading, 
S  352. 

Statutory  new  trial,  see  New  Trial,  f  178. 

[a]  (Sap.  1881) 

In  an  action  to  restrain  the  obstruction  of 
a  private  easement,  a  discrepancy  of  a  few  feet 
for  a  short  distance  between  the  location  of  the 
casement  as  proved  and  that  as  alleged  in  the 
-complaint  does  not  constitute  a  material  vari- 
4ince.— Ross  v.  Thompson,  78  Ind.  90. 

[b]  'Sup.  1891) 

Where  the  complaint  seeks  to  enjoin  the 
obstruction  of  a  right  of  way,  based  both  on 
necessity  and  prescription,  an  answer  pleaded 
as  a  defense  to  all  the  matters  set  up  in  the 
complaint,  but  which  is  no  defense  to  the  claim 
of  the  right  by  prescription,  is  demurrable.— 
Harding  v.  Cowgar,  127  Ind.  245,  26  N.  E. 
799. 

It  is  no  error  to  sustain  a  demurrer  to  an 
answer  to  such  complaint,  which  alleges  that 
when  complainants  purchased  their  land  there 
was  a  highway  through  it  which  gave  com- 
plainants ingress  and  egress  to  and  from  town, 
and  which  they  obstructed,  and  cut  themselves 
off  from  town,  since  such  facts  are  admissible 
in  evidence  under  the  general  denial.— Id. 

In  a  suit  to  enjoin  obstruction  of  a  right 
of  way,  the  complaint,  in  stating  that  50  years 
before  complainants*  and  defendants*  lands  were 
owned  by  one  J.,  who  then  conveyed  the  land 
owned  by  complainants  to  R.,  through  whom 


they  claim;  that  J.  afterwards  conveyed 
the  land  owned  by  defendants;  and  that  for 
more  than  20  years  complainants  and  their 
grantors  have  enjoyed  the  right  of  way  over  de- 
fendants* land,— alleges  a  right  of  way  by  pre- 
scription.— Id. 

In  a  suit  to  enjoin  obstruction  of  a  right 
of  way,  the  cause  of  action  rests  upon  the 
threatened  obstruction,  and  the  complaint,  in 
basing  complainant's  right  to  the  way  both  on 
necessity  and  on  a  right  by  prescription,  does 
not  state  two  causes  of  action.— Id. 

In  a  suit  to  enjoin  the  obstruction  of  a 
right  of  way,  a  description  of  the  way  as  a 
well-defined  road,  30  feet  wide,  which  has  been 
in  use  for  20  years,  and  is  still  open  and  in 
use,  is  sufficiently  specific— Id. 

Cd    (Sup.  1894) 
In  an  action  to  recover  a  way  by  neces- 
sity, a  verdict  for  plaintiff  is  not  insufficient 
because  damages  are  not  found  in  his  favor.^ 
Miller  v.  Richards,  139  Ind.  263,  38  N.  E.  854. 

[d]  (Sup.  1895) 

Where,  in  a  suit  to  restrain  the  discharge 
of  surface  water  on  a  private  road,  the  com- 
plaint alleged  that  plaintiffs  were  the  owners 
of  certain  real  estate,  and  that  their  only  means 
of  ingress  and  egress  to  and  from  the  same 
was  over  the  road  in  controversy  to  a  public 
highway,  that  the  same  had  been  used  by  plain- 
tiffs and  those  under  whom  they  claimed  for 
50  years  continuously  to  the  present  time,  and 
that  the  road  had  been  during  all  that  time 
and  still  was  an  easement  and  right  of  way 
belonging  to  and  connected  with  plaintiffs  said 
land,  such  was  a  sufficient  allegation  of  plain- 
tiff's title  to  the  road  to  withstand  a  demur- 
rer.—Mitchell  V.  Bain,  42  N.  E.  230,  142  Ind. 
604. 

[e]  (Sap.  1898) 

A  complaint  to  enjoin  defendant  from  ob- 
structing a  private  way  alleged  that  plaintiff 
entered  into  an  agreement  with  defendant 
whereby  the  latter  granted  to  him  a  perpetual 
roadway  "for  consideration,  paid  and  valne 
parted  with,  said  consideration  being  the  use 
of,  and  right  in,  certain  lands  of  plaintiff  by 
defendant  as  a  roadway;  ♦  •  ♦  also  to 
grade,  grub,  and  make  said  highway  suitable  for 
travel."  Held  not  demurrable  on  the  ground 
that  it  failed  to  show  that  plaintiff  had  paid  the 
consideration  or  otherwise  performed  his  part 
of  the  contract— Noble  y.  Sherman,  52  N.  EI 
150,  151  Ind.  573. 

m  (Sap.  1900) 
In  an  action  to  quiet  title  to  an  easement 
in  a  way  located  by  certain  deeds  under  which 
the  parties  claimed  title,  the  admission  of  evi- 
dence showing  how  long  it  had  been  used  was 
not  error,  though  it  was  not  alleged  that  plain- 
tiff had  title  to  it  by  prescription,  since  such 
evidence  showed  the  construction  given  to  the 
deeds  by  the  parties  thereto.— Roush  v.  Roush, 
55  N.  E.  1017,  154  Ind.  562. 
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[g]  (App.1901) 
Where,  in  a  suit  for  injunction,  the  court 
fouDd  as  conclusions  of  law,  to  which  no  excep- 
tion was  taken,  that  defendant  railroad  compa- 
ny had  no  right  to  in  any  way  obstruct  plain- 
tift  8  driveway  under  defendant's  track,  a  man- 
datory injunction  was  properly  granted  re- 
straining defendant  from  obstructing  such  drive- 
way-Lake Erie  &  W.  R.  Co.  v.  Essington,  60 
N.  E.  457,  27  Ind.  App.  291. 

[hi  (App.  1903) 
Before  a  person  entitled  to  a  way  of  neces- 
sity over  the  land  of  another  can  maintain  an 
action  to  have  it  established,  he  must  show 
that  he  has  requested  the  owner  of  the  land 
over  which  it  is  to  pass  to  select  a  location  for 
the  way;  that  the  owner  has  either  failed  to 
do  80,  or  else  has  done  it  in  an  unreasonable 
manner:  and  that,  in  case  the  owner  has  fail- 
ed to  designate  the  route,  the  person  seeking 
to  have  the  way  established  has  selected  a  loca- 
tion for  it.— Thomas  v.  McCoy,  66  N.  R  700, 
30  Ind.  App.  555. 

Where  the  complaint  in  an  action  to  have 
a  way  of  necessity  established,  and  the  title 
thereto  quieted,  did  not  contain  a  particular  de- 
scription of  the  route  selected,  it  was  insuffi- 
cient—Id. 

For  Cases  from  Othsb  States, 

See  17  Cent.  Dig.  Ease.  {§  102,  130-144, 
148;   39  Cent.  Dig.  Plead.  S  1323. 

162.  Aetions  for  daiiuiSMi  'or  injuries. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Base.  §{  130-133,  138- 

149.  ' 

See,  also,  14  Cyc.  pp.  1214-1225. 

163.  —  Hatnre  mad  form. 

[a]     (Sup.  1838) 

Case  is  the  proper  remedy  for  injury  or 
disturbance  to  a  right  of  way.— Martin  v.  Bliss, 
5  Blackf.  35,  32  Am.  Dec.  52. 

For  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  EJase.  {  130. 
See,  also,  14  Cyc.  pp.  1216^1219. 

f68.  Pleadinc. 

Conclusiveness   of  allegations  on   pleader,    see 
Pleading,  |  36. 

[a]  (Sup.  1881) 
In  an  action  for  damages,  and  to  restrain 
defendant  from  stopping  up  a  private  way,  an 
allesatioD  in  the  complaint  that  defendant  had 
given  plaintiff  a  private  right  of  way  over  real 
ettate,  and  that  plaintiff  had  entered  upon  and 
nsed  such  way  for  16  years  without  objection 
or  hindrance,  is  sufficient.— Nowlin  v.  Whipple, 
79  Ind.  481. 

n>l    (Sap.  1890) 
The  complaint  in  an  action  to  enjoin  the 
obstmction  of  an  easement,  and  for  damages. 


alleged  that  plaintiff  was  the  owner  of  certain 
land,  and  also  an  easement  or  right  of  way 
across  certain  land  of  defendant,  describing  it. 
Held  a  sufficient  allegation  of  ownership  of  the 
right  of  way  to  withstand  a  demurrer,  it  not 
being  necessary  to  aver  the  particular  manner 
in  which  plaintiff  derived  his  title;  and  that 
under  such  allegations  it  was  comi)etent  to 
prove  a  parol  nonre vocable  license  to  pass  over 
defendant's  land.— Hall  v.  Iledrick,  125  Ind. 
320,  25  N.  E.  350. 

[c]  (Sap.  1891) 

The  owner  of  land  opened  and  maintained 
a  private  way  from  one  part  of  his  land  over 
another  part  to  the  highway,  and  the  way  was 
necessary  for  access  to  the  land.  After  his 
death,  on  partition,  the  part  of  the  land  on  the 
highway  was  allotted  to  his  widow,  and  the 
balance  was  sold  by  order  of  the  court.  Held 
that,  in  an  action  against  a  purchaser  from  the 
widow,  for  obstructing  the  way,  the  complaint 
need  not  allege  that  plaintiff  is  unable  to  ob- 
tain a  way  to  the  highway  over  the  lands  of 
others.— Ellis  v.  Bassett.  128  Ind.  118,  27  N.  E. 
344,  25  Am.  St.  Rep.  421. 

[d]  (Sap.  1891) 

In  a  suit  by  the  grantor  of  a  right  of  way 
to  enjoin  its  use  by  third  persons,  it  is  un- 
necessary to  aver  title  to  the  land  at  the  com- 
mencement of  the  suit,  when  title  is  averred  at 
the  time  of  granting  the  easement.— Hoosier 
Stone  Co.  v.  Malott,  130  Ind.  21,  29  N.  E.  412. 

[e]     (App.  1894) 

A  complaint  alleging  that  plaintiff  pur- 
chased land  from  defendant  upon  the  faith  of 
an  agreement  that  he  would  construct  and  give 
plaintiff  a  right  of  way  across  his  lands;  that 
defendant  did  construct  such  way,  which  was 
used  for  several  years ;  that  afterwards  he  con- 
veyed the  land,  over  which  said  way  passed,  to 
a  purchaser,  without  notice,  who  refuses  to  per- 
mit plaintiff  to  use  such  way,— does  not  state  a 
cause  of  action  for  the  destruction  of  the  ease- 
ment, since  it  does  not  allege  that  defendant 
sold  the  land  for  the  purpose  of  destroying  the 
easement. — Kammerling  v.  G  rover,  9  Ind.  App. 
628,  36  N.  E.  922. 

it]  (Sap.  1895) 
To  show  title  to  a  roadway  in  another's 
land  by  prescription,  an  allegation  that  it  was 
used  by  plaintiffs  for  50  years  continuously, 
with  the  knowledge  and  acquiescence  of  the 
owner,  is  sufficient,  without  an  averment  that 
the  use  thereof  was  adverse.— Mitchell  v.  Bain, 
42  N.  E.  230,  142  Ind.  604. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Ease.  §§  141,  142,  144. 
See,  also,  14  Cyc.  pp.  1220-1222. 

S  70.  ——  Bamases* 
M     (Sap.  1882) 
In  an  action  for  obstructing  a  private  way 
over  another's  land,  it  is  proper  to  admit  evi- 
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dence  of  all  expenditures  by  plaintiff  in  improv- 
ing the  way,  but  not  as  to  his  having  acquired 
title  to  abutting  land.— Hill  v.  Hagaman,  84 
Ind.  287. 

Fob  Cases  froic  Otheb  States. 

See  17  Cent.  Dig.  Ease.  §§  145,  14G. 
See,  also,  14  Cyc.  p.  1224. 

§71.  Triml. 

[a]     (Sup.  1879) 

An  instruction  that  a  party  who  has  for 
more  than  20  years  occupied,  used,  and  enjoyed 
a  right  of  way  over  another's  land,  under  a 
claim  of  right,  uninterruptedly,  continuously, 
and  with  the  knowledge  of  the  owner,  has  ac- 
quired an  easement,  is  erroneous  for  omitting  to 
state  that  the  claim  of  right  must  have  been  ad- 
verse to  the  owner  of  the  land.— McC-ardle  v. 
Barricklow,  G8  Ind.  35G. 

[b]  In  a  suit  for  the  destruction  of  means  of 
ingress  to  and  egress  from  plaintiff*s  property 
by  the  construction  of  a  railroad  track  on  a 
way,  the  jur>'  specially  found  that  plaintiff  pur- 
chased the  undivided  two-thirds  of  the  prop- 
erty in  1873,  and  that  she  had  since  that  time 
occupied  the  same;  that  prior  thereto  a  fence 
was  built,  and  had  since  been  maintained  on 
the  line  between  the  land  and  the  towpath  of  a 
canal  forming  the  boundary  thereof;  that  the 
towpath  was  about  14  feet  wide  along  plain- 
tiff's property;  that  defendant's  track  was  4 
feet  and  8%  inches  wide,  the  center  of  which 
was  about  4  feet  from  the  bank  of  the  canal; 
that  defendant  owned  in  fee  a  portion  of  the 
canal  embracing  that  part  along  plaintiff's 
premises,  including  the  banks,  basins,  and  tow- 
paths  originally  owned  by  the  canal;  that  the 
remote  grantor  of  defendant  became  the  owner 
thereof  about  30  years  before  the  construction 
of  the  railroad  track.  Held,  that  defendant  was 
not  entitled  to  a  judgment  notwithstanding  the 
general  verdict  that  there  was  a  way  along 
plaintiff's  property  at  the  time  defendant  built 
its  road,  the  special  verdict  not  negativing  the 
presumption  that  the  right  to  use  the  way, 
though  on  a  part  of  the  towpath  of  the  canal, 
came  into  existence  in  a  legal  way,  and  the 
right  to  use  the  towpath  as  a  means  of  ingress 
and  egress  to  plaintiffs  property  not  being  in- 
consistent with  the  use  of  the  towpath  by  the 
canal.— <App.  1904)  Cincinnati,  R.  &  M.  R.  R. 
v.  Miller,  36  Ind.  App.  26,  petition  for  rehear- 
ing overruled  (1905)  72  N.  B.  827,  73  N.  EI 
1001;  Same  v.  Troutman  (1906)  38  Ind.  App. 
700,  75  N.  E.  277 ;  Same  v.  Patterson,  39  Ind. 
App.  702,  77  N.  E.  1199. 


Fob  Cases  fbom  Oturb  States, 

See  17  Cent.  Dig.  Ease.  §§  147,  148. 
See,  also,  14  Cyc.  p.  1224. 

EAVES  DRIP. 

See  Watebs  and  Wateb  Coukses,  |  121. 

EBB  AND  FLOW. 

Ownership  of  land  between  high  and  low  water 
marks,  see  Navigable  Watebs,  §§  36,  37. 

ECCLESIASTICAL  CORPORATIONS. 

Chabities. 
Religious  Societies. 

ECCLESIASTICAL  TRIBUNALS. 

See  Religious  Societies,   {  12. 

EDITORS. 

/S^cc— 

Libel  and   Slandeb. 

Xewspapebs. 

EDUCATION. 

Charge   of,   on  property   devised.     Wills,   ft 

820-826. 
Child.    Pabent  and  Child,  §  3. 
Colleges  and  Univebsities. 
Contracts  by  infants  for.     Infants,  {  S-j. 
Department  of,  in  cities.     Municipal  Cobpo 

bations,  §  211. 
Gifts  for  purposes  of.     Chabities,  §  12. 
Schools  and  School  Distbicts. 
Ward.     Guabdian  and  Wabd,  |§  30,  118. 

EGRESS. 

Right  of  action  by  abutting  owner  for  obstruc- 
tion of  ingress  and  egress  to  and  from  street, 
see  Municipal  Cobpobations,  §  671. 

EJECTION. 

See^ 

Passengers  or  intruders  from  passenger  trains. 

Cabbiers,  §§  350-385. 
Persons    from    fair   grounds.      Agbicultube, 

§  4. 
Tenant.     Landlobd  and  Tenant,  {  278. 
Trespassers   from    freight   trains.   Railboads, 

§  277. 
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EJECTMENT. 

Scope-Note, 

[INCLUDES  actions  for  recovery  of  specific  real  property,  founded  on  right  of  pos- 
session and  right  to  damages  for  being  deprived  thereof,  whether  proceeding  according  to 
common-law  or  statutory  forms;  nature  and  scope  of  the  remedy  in  general;  grounds 
of  such  actions  and  defenses  thereto ;  by  and  against  whom  and  as  to  what  property  they 
may  be  maintained;  procedure  therein;  incidental  recovery,  in  the  same  action  or  in  a 
seitarate  proceeding,  for  use  and  occupation,  profits,  damages,  Improvements,  etc. ;  verdict 
and  judgment  and  enforcement  thereof  by  writ  of  possession  or  otherwise ;  review  of  pru- 
cvediDgs;    and  costs  in  such  actions. 

[EXCLUDES  real  actions  in  general,  whether  founded  on  right  of  property  (see  Real 
Actions),  or  on  mere  right  of  possession  (see  Entry,  Writ  of),  and  actions  founded  on  forci- 
ble entry,  unlawful  detainer,  etc.  (see  Forcible  Entry  and  Detainer),  or  on  right  to  dam- 
ages for  trespass  (see  Trespass  to  Try  Title) ;  actions  for  damages  for  wrongful  entry  ui)- 
OD  or  injury  to  real  proi)erty  (see  Trcsimss) ;  recovery  of  possession  of  particular  kinds 
of  property,  or  by  holders  of  particular  classes  of  estates  or  interests  (see  Mines  and  Min- 
erah;  Tenancy  in  Common;  Landlord  and  Tenant;  Mortgages;  and  other  si>ecific  heads) ; 
effect  of  adverse  possession  and  of  statutes  of  limitation  (see  Adverse  Possession;  Lim- 
itation of  Actions) ;  and  new  trials  as  of  right  in  actions  of  ejectment,  etc.  (see  New  Tri- 
al).  For  complete  list  of  matters  excluded,  see  cross-references,  post.] 

Analysis. 

I.  Right  of  Action  and  Defenses. 

§    1.  Nature  and  scope  of  remedy  in  general. 
§    8.  Title  to  support  action. 

§    9.  In  general. 

§  10.  Adverse  possession. 

§  11.  Interest  in  public  lands. 

§  12.  Paper  title. 

§  13.  Equitable  title. 

§  15.  Title  from  common  source. 

§  17.  Right  of  plaintiff  to  possession. 
§  19.  Possession  of  defendant. 
§  21.  Demand  or  notice  to  quit. 
§  22.  Defenses. 

§  23.  In  general. 

§  24.  Adverse  possession. 

§  25.  Title  or  right  of  possession  of  third  person. 

§  26.  Equitable  defenses  in  general. 

§  27.  Equitable  estoppel. 

§  28.  Set-off  and  counterclaim. 

§  29.  Pendency  of  other  action  or  proceeding. 

§  31.  Successive  act'ons. 

§  33.  Persons  entitled  to  sue. 

§  35.  Persons  against  whom  action  may  be  brought. 

n.  Jurisdiction,  Parties,  Process,  and  Incidental  Proceedings. 

§  38.  Venue. 

§  39.  Time  to  sue  and  laches. 

§  40.  Parties  plaintiff. 

§  42.  Lessor  of  plaintiff. 

§  44.  Parties  defendant. 

§  46.  Casual  ejector  or  tenant  in  possession. 

§  48.  Notice  to  tenant  and  entry  of  consent  rule. 
§  50.  Intervention  and  bringing  in  new  parties. 
§  58.  Surveys. 
§  59. In  general. 

Tkis  Disett  is  eoatpiled  ob  tl&e  Key-Number  System.    For  ezplaaatioa,  •••  P^se  i^oTp 

[4  Ind.  Dig.— Page  195]  O 


EJECTMENT,  C*  Ind.  Dlg.-P««e  1961 

III.  Pleading  and  Evidence. 

§  62.  Declaration,  complaint,  or  petition. 

§  63.  Form  and  requisites  in  general. 

§  64.  Description  of  property. 

§  65.  Title,  estate,  and  possession  of  plaintiff. 

§  66.  Ouster  by  and  possession  of  defendant. 

§  67.  Demand  and  notice. 

§  68.  Plea,  answer,  and  disclaimer. 

§  69.  Form  and  requisites  in  general. 

I  70.  Matter  in  abatement. 

I  71.  Disclaimer. 

§  72.  Set-off  and  counterclaim. 

§  73.  Cross-complaint  and  answer  thereto. 

§  74.  Replication  or  reply. 

§  75.  Demurrer. 

§  76.  Amended  and  supplemental  pleadings. 

§  78.  Delivery  or  filing  of  abstract  or  evidence  of  title, 

§  79.  Motions  for  judgment  on  pleadings. 

§  80.  Issues,  proof,  and  variance. 

§  81.  Issues  in  general. 

§  82.  Necessity  of  proof  of  title  pleaded. 

§  84. Evidence  admissible  under  pleadings. 

§  85.  Variance  between  allegations  and  proof. 

§  86,  Presumptions  and  burden  of  proof. 
§  87.  Admissibility  of  evidence. 

§  88.  In  general. 

§  89.  Identity  and  description  of  property. 

§  90.  Title  and  right  to  possession. 

§  91.  Possession  and  ouster. 

§  92.  Weight  and  sufficiency  of  evidence. 

§  95.  Title  and  right  to  possession. 

§  96.  Possession  and  ouster. 

IV.  Trial,  Judgment,  Enforcement  of  Judgment,  and  Review, 

§  104.  Proceedings  preliminary  to  trial. 

§  107.  Submission  of  issues. 

§  108.  Dismissal  or  nonsuit  at  trial. 

§  110.  Instructions. 

§  111.  Verdict  and  findings. 

§  112.  New  trial  on  ground  of  error  or  irregularity, 

§  113.  Judgment. 

§  114.  Form  and  requisites  in  general. 

§  115.  Partial  recovery. 

§  117.  Operation  and  effect. 

§  118.  Execution  and  enforcement  of  judgment. 

§  120.  Writ  of  possession. 

§  121.  Appeal  and  error. 
§123.  Costs. 

V.  Damages,  Mesne  Profits,  Improvements,  and  Taxes. 

§  126.  Nominal  damages  in  action  of  ejectment. 

§  127.  Recovery  of  actual  damages  or  mesne  profits  in  action  of  eject- 
ment. 

§  128.  Actions  for  mesne  profits. 

§  132.  Measure  of  damages  or  profits. 

§  134.  Allegations  and  prayers  in  pleadings  as  to  damages  or  mesne 
profits. 

§  135.  Evidence  as  to  damages,  rents,  or  profits. 

§  139.  Rights  of  parties  as  to  improvements  in  general. 

§  142.  Grounds  for  compensation  for  improvements  or  taxes  paid. 

§  143.  Set-off  of  improvements  or  taxes  against  damages  or  mesne  proiF- 
its. 
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Damages,  Mesne  Profits,  Improvements,  and  Taxes — G:>ntinued. 
§  147.  Evidence  as  to  improvements  or  taxes. 
§  148.  Proceedings  for  allowance  for  improvements  or  taxes. 
§  149.  Verdict  and  findings  as  to  improvements  or  taxes. 
§  150.  Provisions  of  judgment  as  to  improvements  or  taxes  and  enforce- 
ment thereof. 
§  152.  Appeal  and  error. 

VI.  Equitable  Ejectment. 

IXo  paragraphs  or  references  In  this  Digest    But  see  17  Cent  Dig.  Eject  §§  530-^)50]. 


Cross-References. 


FOBCIBLE  ENTBT   AND   DETAINEB,    {f    1-43. 

Restraining.     iNJUNcnoir,  H  26,  118. 

By  or  Afralnst  particular  elmmmem  of 
persons. 

Bee- 

Claimant  uniier  tax  title.  Taxation,  {§  793- 
817. 

Landlord  to  recover  possession  of  demised  prem- 
ises.   Landlord  and  Tenant,  {§  279-286. 

Married  woman  against  husband.  Husband 
AND  Wife,  |  208. 

Purchaser  of  land  under  contract  of  sale.  Ven- 
dor AND  Pubchaseb,  {  209. 

Railroad  company  for  right  of  way  acquired 
by  implied  grant.     Railed  ads,  {  66. 

Tenants  in  common.  Tenancy  in  Common, 
I3S. 


To  recoTer  partlcalar  species  of  proper- 
ty,  eutfiteUf  rlfflits,  or  interests. 

Demised  premises.     Landlobd  and  Tenant, 

§1  279-286. 
Mortgaged  property.     Mobtgaqes,  §{  212-214. 
Property    purchased    at    administrator's    sale. 
Executobs  and  Administbatobs,  {388. 
At  execution  sale.    Execxttion,  |  280. 
At  judicial  sales.     Judicial  Sales,  §  51. 
Property  rights  of  church.    Religious  Socie- 
ties, §  25. 
Property  sold.     Vendob   and  Puechaseb,   § 

299, 
Remedy  of  owner  of  property  taken  for  public 

use.     Eminent  Domain,  |  268. 
Right  of  way.    Railboads,  |  66. 


L  BIGHT  OF  ACTION  AND  DE- 
FENSES. 

Joinder  of  causes  of  action  under  code,    see 

Action,  f  45. 
To  determine  property   rights   of   church,   see 

Religious  Societies,  f  25. 

f  1.   Hatiire  mad  soope  of  remedy  in  gen- 
eral. 

[a]  (Sap.  1881) 

An  action  to  recover  real  property  and  com- 
pensation for  the  use  and  occupation  thereof, 
U8  authorized  by  Ck>de  S§  592,  598,  599,  is  an 
action  sounding  in  tort.-— Dorrell  v.  Hannah,  80 
Ind.  497. 

[b]  (Sap.  1888) 

In  an  action  for  possession  of  land,  the 
remedy  at  the  time  the  entry  was  made  may  be 
invoked  as  it  was  then  that  the  cause  of  action 
accmed.—Cincinnati,  H.  &  R.  Co.  v.  Clifford, 
15  N.  E.  524,  113  Ind.  460. 

Foi  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Eiject.  §§  1,  2,  6. 
See,  also,  15  Cyc  pp.  12-15,  20  Cyc.  p. 
660. 


I  8.    Title  to  support  aotion. 

Admissibility  of  evidence,  see  post,  { 
Pleading,  sec  post,  ii  65,  82. 


90. 


Title  of  third  person  as  defense,  see  post,  {  25. 
Weight  and  sufficiency  of  evidence,  see  post,  f 
95. 

Fob  Cases  fbom.  Otheb  States, 

See  17  Cent.  Dig.   Etject.  §§  16-62. 
See,  also,  15  Cyc.  pp.  17-50;    note,  18  L. 
R.  A.  781,  790. 

§    9.    ^—  In  s^nerml. 

[a]  (Sup.   1818) 

A  tenant  at  will  can  maintain  an  action 
of  ejectment. — Buntin  v.  Doe  ex  dem.  Duchane, 
1  Blackf.  20. 

[b]  (Sap.  1821) 

A  term  for  years  will  support  ejectment. 
—Duchane  v.  Goodtitle  ex  dem.  Buntin,  1 
Blackf.  117. 

[c]  (Sap.  1821) 

It  is  not  a  prerequisite  to  a  recovery  in 
ejectment  that  plaintiff  should  trace  his  lessor's 
title  back  to  the  government.  The  legal  right 
of  possession  is  the  subject  of  controversy  in 
this  action,  and  not  the  ultimate  title  to  the 
land.— Doe  ex  dem.  Wood  v.  West,  1  Blackf. 
133. 

[d]  (Sap.  1832) 

To  sustain  an  action  of  disseisin,  the  plain- 
tiff must,  as  in  ejectment  show  a  legal  title. — 
Mosier  v.  Smith,  3  Blackf.  132. 
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[el  Plaintiflf  must  recover,  if  at  all,  on  the 
strength  of  his  own  title,  and  not  because  of  the 
weakness  or  want  of  title  in  defendant— (Sup. 
1843)  Eldon  v.  Doe  ex  dem.  Wynn,  6  Blackf.  341; 
(1854)  State  v.  State  Bank,  5  Ind.  353;  (1879) 
Tharp  v.  Jarrell,  06  Ind.  52;  (1879)  Mull  v. 
Orme,  G7  Ind.  95 ;  (1880)  Ilasselman  v.  Lowe,  70 
Ind.  414;  (1881)  Smith  v.  Bryan,  74  Ind.  515; 

(1881)  Brandenburg  v.  Seigfried,  75  Ind.  568; 

(1882)  Cox  V.  Rash,  82  Ind.  519;  (1884)  Pierce  v. 
Spear,  94  Ind.  127 ;  (1884)  Deputy  v.  Mooney, 
97  Ind.  463 ;  (1884)  Coan  v.  Elliott,  101  Ind. 
275;  (1886)  Castor  v.  Jones,  107  Ind.  283,  6 
N.  E.  823;  (1887)  Walker  v.  Hill,  111  Ind.  223, 
12  N.  E.  387;  (1888)  Riggs  v.  Riley,  113  Ind. 
208,  15  N,  E.  253;  (1S88)  Stafford  v.  Cronk- 
hite,  114  Ind.  220,  16  X.  E.  596 ;  (1889)  Shock- 
ley  V.  Starr,  119  Ind.  172,  21  N.  E.  473; 
(18.00)  Grayson  v.  Schlamm,  126  Ind.  142,  25 
N.  E.  810;  (1894)  Silver  v.  Creek  Cement 
(^orp.  V.  Union  Lime  &  Cement  Co.,  138  Ind. 
297,  35  N.  E.  125,  37  N.  E.  721 ;  (1894)  Mc- 
Kinney  v.  Lanning,  38  N.  E.  601,  139  Ind.  170 ; 
(1900)  Wilson  v.  Carrico,  58  N.  E.  847,  155 
Ind.  570;  (App.  190,"))  Cline  v.  Hays,  76  N.  E. 
257,  37  Ind.  App.  329. 

[f]      (Sap.  1843) 
In    disseisin,    as    in    ejectment,    the    legal 
title   must  prevail.— Allen  v.   Smith,  6  Blackf. 
527. 

[gl     (Sap.  1854) 

In  a  suit  to  recover  possession  of  land, 
plaintiff  must  show  a  valid  title  to  the  premises, 
and  an  inquiry  as  to  the  validity  of  defendant's 
title  is  not  pertinent  to  the  case.— State  v. 
State  Bank,  5  Ind.  353. 

[h]      (Sap.  1866) 

In  an  action  to  recover  the  possession  of 
land,  plaintiff  must  recover  on  the  strength  of 
his  own  title,  and  he  must  show  a  title  to  the 
l)ossession  of  the  land. — Stehman  v,  CruU,  26 
Ind.  436. 

[i]  (Sap.  186S) 
Where  the  complaint  avers  that  plaintiff 
is  the  owner  in  fee  simple  and  entitled  to  the 
possession  of  the  land  in  controversy,  and  that 
defendant  holds  possession  of  the  same  without 
right,  plaintiff  can  only  recover  on  a  legal  title 
to  the  possession,  paramount  to  the  legal  or 
equitable  title  of  defendant— Rowe  v.  Beckett, 
.30  Ind.  154,  95  Am.  Dec.  676. 

[J]  (Sap.  1871) 
In  an  action  to  recover  the  possession  of 
real  estate,  a  deed  conveying  the  real  estate  in 
controversy  to  the  plaintiff,  executed  after  the 
commencement  of  the  suit,  will  not  enable  the 
l)laintiff  to  maintain  his  action. — Inge  y.  Gar- 
rett, 38  Ind.  96. 

[k]      (Sop.  1879) 

Any  person  having  a  valid  subsisting  in- 
terest in  real  property,  whether  legal  or  equita- 
ble, which  entitles  him  to  the  possession  thereof, 
may   recover  the  same  in   an   action   of  eject- 


ment under  Code,   §  592.— Bibbler  t.  Walker, 
69  Ind.  362. 

[1]  In  an  action  to  recover  real  property,  plain- 
tiff must  trace  his  title  to  the  United  States, 
or  to  a  grantor  in  possession. — (Sup.  1881) 
Smith  V.  Bryan,  74  Ind.  515 ;  (1881)  Branden- 
burg V.  Seigfried,  75  Ind.  568 ;  (1884)  Peck  v. 
Louisville,  N.  A.  &  C.  B.  Co.,  101  Ind.  366. 

[m]     (Sap.  1891) 

Ejectment  will  not  lie  to  recover  land  on 
which  a  railroad  is  located,  after  public  rights 
have  intervened.— Morgan  v.  Lake  Shore  &  M. 
S.  Ry.  Co.,  130  Ind.  101,  28  N.  E.  54a 

[n]    (App.  1904) 

In  ejectment  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  hence  if  he  claim 
under  an  execution  sale  he  must  show  a  valid 
judgment,  execution,  or  decree,  and  deed.— Rich- 
creek  V.  Russell,  34  Ind.  App.  217,  72  N.  E. 
617. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  E^ect.  §|  16-29. 
See,  also,  15  Cyc  pp.  17-28. 

§10.  -^  Adverse  possession. 

[a]  (Sup.  1821) 

Where  one  in  peaceable  possession  of  land 
is  ousted  by  a  bare  trespasser,  who  enters  with- 
out claim  of  title,  he  may  recover  in  ejectment 
on  proof  of  prior  possession,  though  such  pos- 
session was  not  held  for  the  time  and  in  the 
manner  required  for  a  prescriptive  title.— Doe 
ex  dem.  Wood  v.  West,  1  Blackf.  133. 

[b]  (Sup.  1841) 

The  prior  possession  of  plaintiff,  or  parties 
through  whom  he  claims,  is  sufficient  evidence 
of  title  to  support  ejectment.— Robinoe  v.  Doe 
ex  dem.  Colwell,  6  Blackf.  85. 

The  possession  of  real  estate  by  an  ances- 
tor raises  a  presumption  that  he  was  seised  in 
fee,  and  is  sufficient,  prima  facie,  to  support  an 
ejectment  on  the  demise  of  his  heirs.— Id. 

[c]  (Sap.  1850) 

An  acknowledgment  by  a  person  under 
whom  plaintiff  claims,  after  such  person  had 
transferred  his  right  and  possession  to  plain- 
tiff, of  the  right  and  title  of  defendant  in  the 
premises,  does  not  prevent  plaintiff  from  set- 
ting up  the  statute  of  limitations,  and  claim- 
ing an  adverse  possession. — Wiley  v.  Doe  ex 
dem.  Meynecke,  2  Ind.  230. 

[d]  (Sap.  1878) 

In  an  action  to  recover  real  estate  held 
adversely  by  defendant  under  claim  of  title,  a 
party  will  not  be  allowed  to  attack,  as  fraudu- 
lently procured,  any  instrument  forming  a  link 
in  the  chain  of  title,  unless  it  in  some  way  con- 
cerns his  own.— Steeple  v.  Downing,  60  Ind.  478. 

Fob  Cases  fbom  Otheb  States, 

See   17   Cent.    Dig.    Eject.   §$  30-41;     1 

Cent.  Dig.  Adv.  Poss.  §  616. 
See,    also,   15   Cyc.   pp.   30^30. 
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i  11.  —  Interest  in  pnblio  Imiids* 

[a]  (8«».1889) 

One  who  seeks  to  recover  land  included  in 
a  swamp-land  grant,  thongh  he  has  never  been 
JD  possession,  need  not  show  a  chain  of  title 
from  the  United  States  to  him.— Nitche  v. 
t>rle,  117  Ind.  270,  19  N.  E.  749. 

Fo«  Cases  from  Otheb  States, 

Sob  17  Cent.  Dig.  Eject  §S  42-40. 
See,  also,  15  Cyc.  p.  18. 

1 12.  —  Paper  title. 

[»]   (S«».184l) 

A  joint  demise,  by  several  heirs,  of  real 
e^tate,  is  sufficient  to  support  ejectment.— Rob- 
inoe  V,  Doe  ex  dem.  Colwell,  6  Blackf.  85. 

[b]  (Sep.  1843) 

lo  ejectment,  the  lessor  of  plaintiff  claim- 
fd  the  premises  in  dispute  as  a  purchaser  un- 
der an  execution  on  a  judgment  in  his  favor 
apinst  one  S.  Defendant  claimed  the  pi*emi8es 
as  a  prior  purchaser  under  an  execution  issued 
before  the  lessors,  on  a  judgment  rendered 
against  S.  at  the  same  term  with  the  other,  but 
a  few  days  later.  The  lessor*s  execution  was  is- 
fioed  and  delivered  to  the  sheriff  a  short  time 
before  the  defendant's  purchase,  of  which  the 
latter  had  notice.  HeJd^  that  plaintiff  was  en- 
titled to  recover.— Whitney  v.  Rightclaim  ex 
dem.  Sonthwick,  6  Blackf.  322. 

[c]  (Sup.  1884) 

Where  plaintiff  relies  on  a  warranty  deed, 
defendant  may  put  in  evidence  a  quitclaim  deed 
made  by  the  same  grantor  to  defendant's  lessor 
before  plaintiff's  deed  was  recorded. — Hastings 
V.  Brooker,  98  Ind.  158. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  {§  47-55. 
See,  also,  15  Cyc.  pp.  17,  18,  39-41. 

113.  —  Equitable  title. 

Sofficiency  of  proof  of  equitable  title  on  plead- 
in?  legal  title,  see  post,  §  82. 

[Ij  (Sup.  1873) 
In  an  action  by  the  heirs  of  a  deceased 
former  owner  of  real  property  for  its  recovery, 
the  complaint  was  in  the  statutory  form,  and 
defendant  pleaded  the  general  denial,  and  claim- 
ed nnderadeed  from  plaintiff's  ancestor.  Held, 
tliat  plaintiff  should  be  permitted  to  show  that 
the  ancestor  was  insane  when  he  executed  the 
deed.-Brown  v.  Freed,  43  Ind.  253. 

[b]  (Sep.  1876) 
Where  a  complaint  for  the  recovery  of  land 
•8  In  the  usual  form  of  a  possessory  action  in 
stating  the  nature  of  plaintiff's  title,  or  where 
'^^Jvery  ia  sought  on  the  ground  that  plaintiff 
^'^  insane  at  the  time  of  the  execution  of  the 
dwd  nnder  which  plaintiff  claims  title,  there 
^D  be  no  recovery  on  an  equitable  title. — 
N'ichol  V.  Thomas,  53  Ind.  42. 


to]     (Sap.  1879) 
An  equitable  title  is  available  to  plaintiff 
in  ejectment.— Burt  v.  Bowles,  09  Ind.  1. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Eject.  §§  50-58. 
See,  also,  15  Cyc  pp.  43-45. 

§  15.  -^  Title  from  eommoii  souree. 

Issues  and  proof,  see  post,  §  82. 

[a]  Where  both  parties  claim  title  under  the 
same  grantor,  it  is  sufficient  to  prove  a  title 
derived  from  him  without  proving  his  title,  as 
neither  party  can  deny  such  title.— (Sup.  1850) 
Pierson  v.  Doe  ex  dem.  Turner,  2  Ind.  123; 
(1881)  Wilson  v.  Peelle,  78  Ind.  384;  (1883) 
Boyce  v.  Graham,  91  Ind.  420;  (1889)  Nitche 
V.  Earle,  117  Ind.  270,  19  N.  E.  749;  (1890) 
McWhorter  v.  Heltzell,  124  Ind.  129,  24  N.  E. 
743. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  59-02. 
See,  also,  15  Cyc.  pp.  47-50;   note,  47  Am. 
St  Rep.  72. 

§  17.   Risht  of  plaintiff  to  possession. 

Admissibility  of  evidence,  see  post,  §  90. 

Pleading,  see  post,  §§  02,  05. 

Right  of  possession  in  third  person  as  defense, 

see  post,   §   25. 
Verdict  and  findings,  see  post,  §  111. 
Weight  and  sufficiency  of  evidence,   see   post, 

§  95. 

[a]  (Sup.  1826) 

It  is  generally  necessary  in  ejectment  for 
plaintiff  to  show  a  right  of  possession  in  his  les- 
sor at  the  date  of  the  demise  and  at  the  time 
the  action  was  commenced.— Jackson  ex  dem 
Bartholomew  v.  Hughes,  1  Blackf.  421. 

[b]  (App.  1909) 

A  plaintiff  in  ejectment  must  recover  on 
the  strength  of  his  own  title,  and  show  in  him- 
self a  present  right  to  enter  and  possess  with- 
out regard  to  the  character  of  defendant's  pos- 
session.—Welbom  v.  Kimmerling,  89  N.  E.  517. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.   Eject.  §§  03,  04. 
See,  also,  15  Cyc.  p.  50. 

§19.   Possession  of  defendant.  * 

Pleading,  see  post,  {  (50. 

[a]  (Sup.  1843) 

To  sustain  ejectment,  it  must  appear  that 
defendant  was  in  possession  of  the  premises 
when  the  action  was  commenced. — Williamson 
V.  Doe  ex  dem.  Crawford,  7  Blackf.  12. 

[b]  (Svp.  1875) 

To  sustain  an  action  for  the  recovery  of 
the  possession  of  real  estate,  it  must  be  shown 
that  defendant  keeps  plaintiff  out  of  possession 
unlawfully.  Therefore,  when  the  action  was 
for  the  recovery  of  a  strip  of  ground  8^^  inches 
wide  off  the  side  of  plaintiff's  land,  and  it  was 
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shown  that  it  was  occupied  by  a  party  wall 
built  by  defendant,  which,  by  agreement  be- 
tween the  parties,  was  to  be  12  inches  thick, 
one-half  on  the  land  of  each  party,  and  that, 
as  to  the  other  2%  inches  taken,  plaintiff  had 
recovered  of  defendant  a  judgment  for  damages, 
there  can  be  no  recovery.— Lotz  v.  Briggs,  50 
Ind.  340. 

Fob  Cases  fbom  Otheb  States, 

See    17  Cent.  Dig.  Eject.  §§  65-73. 
See,   also,   15   Cyc.   pp.  31-55. 

§  21.  Demand  or  notioe  to  qnit. 

[a]  (Sup.   1825) 

In  ejectment,  A.  and  B.  were  admitted  de- 
fendants, the  former  as  tenant  and  the  latter 
as  landlord.  Held,  that  A.  was  precluded,  by 
his  appearance  as  B.'s  tenant,  from  afterwards 
showing  that  he  was  the  tenant  of  plaintifiTs 
lessor,  and  entitled  to  notice  to  quit. — Jones  v. 
Doe  ex  dem.  Perdue's  Heirs,  1  Blackf.  351. 

[b]  (Sup.  1829) 

A.  died  in  possession  of  a  tract  of  land 
which  he  held  by  virtue  of  a  title  bond  execut- 
ed by  C.  The  widow  of  A.  remained  in  posses- 
sion and  married  B.  who  also  continued  in  pos- 
session. Cm  having  the  legal  title,  brought  an 
action  of  disseisin  for  the  premises  against  B. 
without  having  previously  demanded  possession. 
Held,  that  C.  could  not  sustain  his  action  of 
disseisin  against  B.,  under  the  circumstances, 
without  a  previous  demand. — Taylor  v.  Mc- 
Crackin,  2  Blackf.  260. 

[c]  In  an  action  of  disseisin,  it  is  not  neces- 
sary to  prove  a  notice  to  quit,  or  a  denial  of 
possession,  if  there  be  no  privity  between  the 
parties. — (Sup.  1838)  Bowser  v.  Warren,  4 
Blackf.  522 ;  (1843)  Allen  v.  Smith,  6  Blackf. 
527. 

[d]  Defendant  purchased  the  premises  for  a 
valuable  consideration  from  one  of  the  lessors, 
who  was  a  female  and  under  age.  Subsequent- 
ly the  grantor  married  the  other  lessor.  De- 
fendant was  in  possession  of  the  premises  under 
his  purchase  for  several  years  after  the  mar- 
riage, and  after  the  grantor's  majority,  with 
the  acquiescence  of  herself  and  husband.  Held 
that,  until  notice  of  the  grantor's  intention  to 
avoid  the  conveyance  was  given,  ejectment  could 
not  be  maintained.— (Sup.  1S40)  Clawson  v. 
Doe  ex  dem.  Moore,  5  Blackf.  300;  (1845)  Doe 
ex  dem.  Berry  v.  Shaw,  7  Blackf.  462. 

[e]  (Sop.  1841) 

A  person  in  possession  of  real  estate  un- 
der a  contract  of  sale  with  A.,  the  owner,  is 
not  liable  to  an  action  of  ejectment  by  the  les- 
see of  a  subsequent  vendee  of  A.  without  a  de- 
mand of  possession.— Stackhouse  y.  Doe  ex 
dem.  Reynolds,  5  Blackf.  570. 

[f]  (Sap.  1844) 

In  ejectment  against  a  trespasser,  notice 
to  quit  need  not  be  proved.— Meeker  v.  Doe  ex 
dem.  Place,  7  Blackf.  160. 


[g]     (Sup.  1880) 

Where  not  only  a  verbal  demand  for  iwsses- 
sion  was  made,  but  one  of  the  plaintiffs  under- 
took also  to  read  a  written  demand  for  posses- 
sion, which  defendant  refused  to  listen  to,  and 
which  was,  on  such  refusal,  thrown  into  the 
house,  a  demand  was  well  made,  if  any  were 
necessary.— Clouse  v.  Elliott,  71  Ind.  302. 

[h]     (Sup.  1881) 

Where  the  possession  of  defendants  was 
under  a  claim  of  ownership  of  the  premises, 
and  they  never  acknowledged  themselves  to  be 
tenants  of  plaintiff,  nor  did  he  claim  that  they 
were  such,  no  notice  to  quit  was  necessary. — 
Eiberwine  v.  Cook,  74  Ind.  377. 

[i]     (Sup.  1885) 
In   ejectment,   a  demand   need   not  be   al- 
leged or  proved.— McCaslin  v.  State  ex  rel.  Au- 
ditor of  State,  99  Ind.  428. 

[Jl  (App.  1909) 
Where  adjacent  landowners,  in  doubt  as 
to  the  true  boundary  line,  established  a  line  by 
agreement,  and  erected  a  fence  thereon,  and 
each  went  into  possession  up  to  the  line  so 
established,  there  must  be  a  demand  for  the  land 
claimed  by  one  notwithstanding  the  agreement 
before  ejectment  will  lie  therefor.— Welbom  v. 
Klmmerling,  89  N.  E.  517. 

A  statement  by  an  owner  of  land  to  the 
adjacent  owner  after  the  parties  had  agreed  on 
a  boundary  line  that  he  was  not  satisfied,  ana 
would  like  to  have  the  thing  settled  peaceably, 
was  not  a  demand  for  any  part  of  the  land 
in  dispute  essential  to  the  maintenance  of  eject- 
ment therefor,  for  a  "demand"  is  a  pre-emptory 
claim  to  a  thing  of  right,  and  differs  from  a 
"claim,"  in  that  it  presupposes  that  there  is 
no  question  as  to  the  right,  and  demand  will 
not  admit  of  delay,  while  "claim"  implies  that 
the  right  is  or  may  be  doubtful,  and  that  nego- 
tiations may  be  had  to  determine  the  same. — Id. 

[k]     (App.  1909) 

Where  defendant  was  rightfully  and  peace- 
ably put  in  possession,  a  prior  demand  was  nec- 
essary to  the  maintenance  of  ejectment.— Furs t 
V.  Satterfield,  89  N.  B.  906. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  {§  76-SOt 
See,  also,  15  Cyc.  p.  56. 

§22.  Defenses. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  E^ect.  §§  81-110. 
See,   also,  15  Cj^c.  pp.  61-79. 

§  23.  In  eenernl. 

[a]     (Sop.  1878) 

Defendants  In  ejectment  who  do  not  show 
any  title  from  the  plaintiff's  grantors,  but  claim 
the  land  by  adverse  possession,  cannot  attack 
the'  validity  of  the  deed  under  which  plaintiffs 
claim  on  the  ground  of  fraud  in  procuring  its 
execution.— Steeple  v.  Downing,  60  Ind.  478. 
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[b]  (9«p.l881) 
Defendant  in  ejectment  cannot  show  title 
to  section  36,  by  a  sherilfs  deed  describing  the 
land  as  section  26,  in  the  absence  of  evidence 
of  a  misdescription.— <3o88  v.  Meadors,  78  Ind. 
528. 

[C]     (SVV.1SS5) 

Color  of  title  may  arise  from  a  void  tax 
deed,  yet  it  will  protect  the  party  in  possession 
under  it  from  being  treated  as  a  mere  trespass- 
er. Snch  deed  conveys  a  lien,  and  should  be 
admitted  in  evidence  in  an  action  of  ejectment 
against  its  owner.— Watkins  v.  Winlngs,  102 
Ind.  330,  1  N.  E.  638. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Eject  {§  81-93. 
See,  also,  15  Cyc  p.  61. 

§24.  — *  Adverse  possession* 
[a]  (Sup.  1821) 
Since  possession  is  prima  facie  evidence 
of  the  right  to  possession,  in  an  action  against 
one  in  possession  it  is  not  necessary  for  the 
latter,  in  order  to  recover,  to  show  a  perfect 
paper  title,  where  the  adverse  party  neither 
alleges  nor  proves  title  in  himself,  or  that  the 
occopant's  right  to  possession  has  ceased.— Doe 
ex  dem.  Wood  v.  West,  1  Blackf.  133. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.   Dig.   Bject.  {{  94-98;    1 
Cent.   Dig.  Adv.  Poss.  {  007. 

(25.  — *  Title  or  risht  of  possession  of 
tliird  person* 

Pleading,  see  post,  |  84. 

[a]    (8«p.  1821) 
In  ejectment,  defendant  may  show  that  the 
title  of  plaintiffs  lessor  has  expired.— Doe  ex 
dem.  Wood  v.  West,  1  Blackf.  133. 

[bl  In  ejectment  by  a  purchaser  at  a  sheriflfs 
sale  against  the  judgment  debtor  in  posses- 
sion, the  latter  cannot  show  an  outstanding 
title  in  another,  to  defeat  the  action.~(Snp. 
1838)  H(>bson  v.  Doe  ex  dem.  Harper,  4  Blackf. 
487;  (1878)  Joyce  v.  First  Nat.  Bank  of  Madi- 
son, 62  Ind.  188. 

[c]  When  defendant  in  ejectment  is  in  posses- 
sion under  color  of  title  or  right,  he  can  avail 
himself  of  an  outstanding  title  as  a  defense.— 
fSop.  1847)  Connelly  v.  Doe  ex  dem.  Skelly, 
8  Blackf.  320;  (1847)  Galbreath  v.  Doe  ex  dem. 
Zook.  8  Blackf.  366. 

[d]  (Snp.  1847) 

In  ejectment  by  a  purchaser  at  sheriffs 
Bile  against  a  person  in  possession  under  the 
execation  debtor,  or  collusively,  defendant  can- 
not set  up  an  outstanding  title  in  a  third  pcr- 
■on.— Sherry  v.  Denn  ex  dem.  State  Bank  of 
Indiana,  8  Blackf.  542. 

[e]  (Snp.  1867) 

The  estate  of  the  mortgagee  in  the  mort- 
xs^sed  premises  cannot  be  set  tip  as  an  outstand- 


ing title,  In  ejectment,  to  defeat  the  mortgagor. 
—Johnson  v.  (>>mett,  29  Ind.  59. 

[f]  (Sup.  1881) 

An  execution  defendant  cannot  set  up  title 
in  a  third  person  in  an  action  by  the  purchas- 
er at  the  sheriffs  sale,  or  his  assignee,  for  pos- 
session of  the  land  sold.— Turner  v.  First  Nat. 
Bank  of  Madison,  78  Ind.  19. 

[g]  (Slip.  1882) 

Defendant  in  possession  of  land  may  de- 
feat an  action  to  recover  the  possession  by 
showing  that  the  ancestor,  under  whom  plaintiff 
claims  by  descent,  conveyed  the  land  in  his  life- 
time.—Hagenbuck   V.  McClaskey,   81   Ind.  577.^ 

[h]     (Sup.  1886) 

Defendant  in  possession  cannot  defend  on 
the  ground  that  a  stranger,  with  whom  he  is 
not  in  privity,  is  the  equitable  owner  thereof, 
and  entitled  thereto  by  reason  of  a  mistake 
in  a  deed  by  which  it  was  intended  to  convey 
the  real  estate  in  controversy  to  such  stranger, 
but  under  which  defendant  makes  no  claim.— 
East  V.  Peden,  108  Ind.  92,  8  N.  E.  722. 

An  outstanding  title  with  which  the  defend- 
ant is  connected,  and  through  which  he  makes 
no  claim,  must,  in  order  to  be  available  to  pro- 
tect his  possession,  appear  to  be  a  present,  sub- 
sisting,  operative  legal  title  on  which  the  own-^ 
er  may  sue  and  recover.— Id. 

Fob  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Eject.  |$  99-106. 
See,  also,  15  Cyc.  pp.  6o-71. 

§  26.  — —  Equitable  defenses  in  general. 

[a]  (S«p.   18^8) 

At  common  law,  an  equitable  defense  is  not 
available  in  ejectment.— Smith  v.  Allen  ex  dem. 
Bigger,  1  Blackf.  22. 

[b]  (S«p.  1830) 

An  application  to  be  joined  as  a  party  de- 
fendant to  an  action  of  ejectment  by  one  claim- 
ing title  to  the  premises  for  which  the  action  was 
brought,  by  virtue  of  a  title  bond  only,  is  prop- 
erly denied,  since  such  applicant  has  an  equi- 
table, and  not  a  legal,  title.— Bench  v.  Doe  ex 
dem.  Webster,  2  Blackf.  309. 

[c]  (Snp.  1849) 

An  objection  to  a  sheriflTs  sale,  under- 
which  plaintiffs  lessor  claims  title,  may  be 
made  in  an  action  of  ejectment. — Sherry  v. 
Nick  of  the  Woods  ex  dem.  lioekwood,  1  Ind. 
575,  Smith,  289. 

[d]  (Snp.  1868) 

The  complaint  in  a  possessory  action  by 
S.  and  others  against  A.  and  others  alleged  ti- 
tle in  S.  for  himself  and  as  trustee  for  his  co- 
plaintiffs.  Plaintiffs'  title  was  derived  through 
a  sheriff's  sale,  under  a  decree  in  favor  of  Y. 
against  L.  for  a  balance  of  the  purchase  money 
(Y.  having  previously  sold  the  land  by  title 
bond  to  Lw),  on  which  decree  A.  became  replevin 
bail.     At  the  time  of  suing  out  execution,  S. 
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was  the  assignee  of  the  decree,  and  became 
one  of  the  purchasers  at  the  sale.  Held,  that 
it  was  error  on  the  trial  to  reject  evidence  of- 
fered by  defendants  to  prove  an  assignment  of 
the  title  bond  to  A.  before  the  decree,  and  no- 
tice thereof  to'S.,  and  that  A.,  by  becoming  re- 
t)levin  bail  on  the  decree,  did  not  subject  his 
equitable  title  to  sale  thereon. — Adler  v.  Sewell, 
29  Ind.  598. 

[e]       (Sup.  1886) 

As  to  what  constitutes  an  equitable  defense, 
the  authority  seems  to  be  that  any  state  of 
facts  which  would  entitle  the  defendant  in  a 
proper  case  to  the  reformation  of  an  instru- 
ment or  which  would  under  the  former  practice, 
if  set  up  in  a  bill  for  that  purpose,  invoke  the 
aid  of  a  court  of  chancery  for  relief  against 
the  claim  or  title  put  forward  by  plaintiff  would 
be  such  a  defense.— East  v.  Peden,  8  N.  EJ.  722, 
108  Ind.  92. 

Fob  Cases  from  Otueb  States, 

See  17  Cent.  Dig.  Biject.  §{  107-113. 
See,  also,   15  Cyc.  pp.  71-77. 

§  27.  — »  Eqnitable  estoppel. 
[a]  (Sup.  1900) 
Plaintiff  furnished  money  to  his  brother  to 
buy  land  at  a  tax  sale.  The  land  was  convey- 
ed to  the  latter,  who,  without  plaintifiTs  knowl- 
edge, quitclaimed  the  same  to  defendant,  and 
thereafter  paid  the  purchase  money  to  plain- 
tiff. Held  that,  so  long  as  plaintiff  retained 
the  purchase  money  paid  by  defendant,  he  could 
not  assail  the  latter's  title. — Wilson  v.  Carrico, 
58  N.  E.  847,  155  Ind.  570. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Eject.  §  114. 
See,  also,   15  Cyc.  p.  76. 

§  28.  — —  Set-off  and  oonnterolaim. 

Pleading,  see  post,  §  72. 

[a]  (Sup.  1881) 

In  an  action  to  recover  real  estate,  a  coun- 
terclaim that  defendant  is  the  owner  in  fee 
simple  and  in  possession,  and  that  plaintiffs 
claim  created  a  cloud  on  his  title,  is  sufficient. 
—Arnold  V.  Smith,  80  Ind.  417. 

[b]  (Sup.  1883) 

In  a  suit  by  a  purchaser  of  land  for  pos- 
session against  a  prior  purchaser  from  the  same 
vendor,  defendant,  having  paid  the  purchase 
money,  taken  possession,  and  made  valuable 
improvements,  may  set  up  by  counterclaim  the 
equitable  title  thus  acquired,  and  have  the  title 
quieted.— Barnes  v.  Union  School  Tp.,  91  Ind. 
301. 


For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Eject.  §§ 
See,  also,  15  Cyc.  p.  78. 


115,  116. 


§29.  Pendency  of  other  action  or  pro- 
ceeding. 

Pleading,  see  post,  |  70. 

[a]  (Sup.  1889) 
In  an  action  to  recover  real  estate,  it  is 
no  defense  that  there  has  been  an  appeal  from 
the  judgment  on  which  plaintiff  bases  his  title. 
-^Peters  v.  Banta,  120  Ind.  416,  22  N.  E.  95, 
23  N.  E.  84. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  E^'ect.  §§  117,  119;    1 
Cent.  Dig.  Abate.  &  R.  S  51. 

§31.  SnocessiTC  actions. 
[a]  (Sap.  1897) 
In  ejectment,  where  the  burden  of  proving 
title  is  on  the  plaintiffs,  they  cannot  support 
their  title  upon  the  fact  that,  in  a  previous  ac- 
tion of  ejectment  by  the  defendants  against  the 
plaintiffs,  judgment  had  been  rendered  in  favor 
of  the  latter  for  costs. — Graham  v.  Lunsford, 
48  N.  B.  627,  149  Ind.  83. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject  §§  120-122. 
See,  also,  15  Cyc  p.  59. 

§  33.  Persons  entitled  to  sue. 

Executor,  see  Executors  and  Administra- 
tors, §§  130,  134. 

Heirs  of  mortgagee,  see  Descent  and  Dis- 
tribution, I  90. 

Parties  plaintiff,   see  post,  §§  40-42. 

Purchasers  of  equity  of  redemption,  see  Mort- 
gages, §  214. 

Right  to  contest  validity  of  deed,  see  Deeds, 
§  77. 

Wife  against  husband,  see  Husband  and 
Wife,  §  205. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Eject.  S  125. 
See,  also,  15  Cyc.  p.  60. 

§  35.  Persons  against  whom  aotion  may 
be  bronsht. 

Husband  by  wife,  see  Husband  and   Wife, 

§  205. 
Parties  defendant,  see  post,  §§  44-46. 

[a]     (Sup.  1886) 

Where  land  is  devised,  charged  with  the 
support  of  a  person  during  her  life,  one  who 
claims  title  by  sherifTs  deed  under  a  sale  upon 
foreclosure  of  a  mortgage  executed  to  him  by 
the  devisee  cannot  maintain  ejectment  against 
the  person  with  whose  support  the  land  is 
charged.— Castor  v.  Jones,  107  Ind.  283,  6  N. 
E.  823. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Eject.  §  126. 
See,  also,  15  Cyc.  p.  60. 
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n.  JURISDICTION,  PARTIES,  PRO- 
CESS, AND  INOIDENTAIi  PRO- 
CEEDINGS. 

1 38.  Venue. 

Application   of   general   statutes,    see   Venue, 
§5. 

Fob  Cases  from  Otheb  States, 
See  17  Cent.  Dig.  Eject.  §  130. 
See,  also,  15  Cyc.  p.  79. 

1 39.  Time  to  sue  and  laches. 

Application  of  general   statutes   of  limitation, 

see  Limitation  of  Actions,   §  19. 
Pleading,  see  post,  §  84. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.   Eject.  §  131. 
See,  also,  15  Cyc.  p.  78;    note,  4  Am.  St. 
Rep.  382. 

140.  Parties  plaintiff. 

Substitution  of  parties,  see  Parties,  S  59. 

Fob  Cases  from  Other  States. 

See  17  Cent.  Dig.  Eject.  §§  131^-137. 
See,  also,  15  Cyc.  pp.  80,  81. 

S42.  — -  Iiessor  of  plaintiff. 
[a]    (Snp.   1818) 
A  lessor  in  ejectment  ought  to  have  a  sub- 
sisting legal  title  or  interest  in  the  premises.— 
Jared  V.  Goodtitle  ex  dem.  Hill,  1  Blackf.  29. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Eject.  §  13G. 
See,  also,   15  Cyc.  p.  81. 

144.  Parties  defendant. 

Persons  against  whom  action  may  be  brought, 
see  ante,  §  35.  • 

Fob  Cases  from  Other  STAtES. 

See  17  Cent.  Dig.  Eject.  §§  132,  138-rl42. 
See,  also,  15  Cyc.  pp.  82-85. 

i46.  ^—  Casual    ejector    or    tenant    in 
possession. 

As  parties  to  writ  of  error,  see  post,  §  121. 

[a]  (S«p.l892) 
Where  a  paragraph  of  a  complaint  seeks 
to  recover  possession  of  land  on  the  ground  that 
defendant  had  leased  the  land  of  plaintiff  and 
the  tenancy  had  expired,  it  is  error  to  join  a 
third  person  as  party  defendant  without  having 
alleged  anything  as  to  her  except  that  "she  has 
some  pretended  claim  to  said  land,'*  and,  as  to 
her,  the  complaint  is  bad  on  demurrer.— Liggett 
r.  Lozier,  133  Ind.  451,  32  X.  E,  712. 

Foe  Cases  from  Other  States, 

See  17  Cent.  Dig.  Elject.  §§  138,  139;  32 

Cent.  Dig.  Land.  &  Ten.  §  218. 
See,  also,  15  Cyc.   p.  82. 


§  48.   Notice  to  tenai^t  and  entry  of  con- 
sent mle. 
[a]    (Sup.  1844) 
In  ejectment,  a  notice  served  on  the  ten- 
ant in  possession  to  appear  at  the  term  next 
after  the  term  succeeding  the  time  of  notice  is 
illegal.— Jackson  v.  Goodtitle  ex  dem.  Bromley, 
7  Blackf.  129. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Eject.  {  143. 
See,  also,  15  Cyc  p.  155. 

§  50.   Interrention  and  bringing  in  nei7 
parties. 
[a]     (Sup.  1847) 
The  Revised   Statutes  do  not  require  the 
court,  after  the  admission  of  a  person  as  de- 
fendant,  to  sustain  a  motion   to  admit  other 
persons  as  defendants  whose  title  is  not  con- 
sistent with  that  of  the  defendant  previously 
admitted. — Sherry  v.  Denn  ex  dem.  State  Bank 
of  Indiana,  8  Blackf.  542. 

It  was  necessary,  before  the  Revised  Stat- 
utes, for  a  person  claiming  to  be  let  in  to  de- 
fend in  ejectment  to  show  that  his  title  was 
connected  to  and  consistent  with  the  possession 
of  the  occupant. — Id. 

In  ejectment,  where  the  affidavit  on  which 
a  motion  to  admit  certain  persons  as  defendants 
is  based  is  not  made  by  such  persons,  or  by 
their  agent  or  attorney,  such  fact  is  a  suffi- 
cient reason  in  itself  for  overruling  the  motion. 
—Id. 

For  Cases  from  Other  States, 

See  17  Cent.   Dig.   Eject.  §§  139,  145. 
See,  also,  15  Cyc.  pp.  85,  86. 

§  58.   Snrreys. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Eject.  §  152. 
See,  also,  15  Cyc.  p.  90. 

§  59.  -7-—  In  general. 
[a]  (Sup.  1883) 
In  ejectment  involving  the  location  of  a 
division  line,  a  survey  fixing  a  comer  made  by 
a  private  surveyor  at  the  instance  of  others 
than  the  parties  to  the  suit  or  their  privies,  and 
without  notice  to  them,  is  inadmissible.— Brown 
V.  Anderson,  90  Ind.  93. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Eject.  {  152. 

ni.   PLEADING  AND  EVIDENCE. 

Aider  of  pleading  by  verdict  or  judgment,  see 

Pleading,  §  433. 
Competency  of  witness,  as  affected  by  interest, 

see  Witnesses,   §§  90,  97. 
Effect  of  tax  deeds  as  evidence,  see  Taxation, 

§§  787-789. 
Exhibits  annexed  to  pleading,  see  Pleading,  § 

307. 
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Failure  of  court  to  fipd  on  particular  question, 
see  Trial,  §  397. 

Failure  to  produce  writing  on  order  of  court, 
see  Discovery,  {  107. 

Filing  written  instruments  with  pleadings,  see 
I>LEADING,  §1  310,  311. 

Waiver  of  objections  to  pleading,  see  Plead- 
ing, I  406. 

§  62.  Declaration,  oomplaint,  or  petition. 

Aider  by  verdict  or  judgment,  see  Pleading, 

8  433. 
Allegations  as  to  title  of  party,  see  ante,  §  50. 
Filing  written  instruments  with  complaint,  see 

Pleading,  |§  310,  311. 
Waiver  of  objections,  see  Pleading,  {  406. 

For  Gases  from  Other  States, 

See  17  Cent.  Dig.  Elject.  §§  154-180. 
See,  also,  15  Cyc.  pp.  90-99. 

§  63.  — -  Form    and    requisites    in    gen- 
eral. 

[a]  (Sup.  1862) 

In  an  action  for  the  possession  of  realty, 
plaintiff's  deed,  being  only  evidence  of  title,  is 
not  the  foundation  of  the  action,  requiring  it 
to  be  set  out  in  the  complaint  by  copy  or  oth- 
erwise.—Lash  V.  Perry,  19  Ind.  322. 

[b]  (Sap.  1870) 

In  an  action  to  recover  realty,  the  fact 
that  in  one  paragraph  of  the  complaint  plain- 
tiff seeks  to  recover,  together  with  property 
claimed  in  another  paragraph,  other  property 
taken  possession  of  by  defendant  at  different 
times  under  different  circumstances,  does  not 
invalidate  the  portion  in  relation  to  such  addi- 
tional claim,  nor  the  paragraph  containing  it. 
—Harrison,  N.  T.,  R.  &  B.  Turnpike  Co.  v. 
Roberts,  33  Ind.  240. 

[c]  (Snp.  1871) 

A  complaint  is  sufficient  in  an  action  for 
the  recovery  of  real  estate,  if  it  contains  the 
substance  required  by  the  statute. — Knight  v. 
McDonald,  37  Ind.  463. 

[d]  (Sup.  1877) 

On  the  filing  of  a  disclaimer  by  defend- 
ant, an  additional  paragraph  of  the  complaint, 
asking  that  the  person  named  in  the  disclaimer 
as  the  possessor  of  the  land  be  made  a  party 
to  answer  as  to  his  interest  in  the  land  men- 
tioned, and  to  show  cause  why  plaintiff  should 
not  have  judgment  for  possession  of  the  land, 
is  insufficient,  since  each  paragraph  of  the  com- 
plaint must  be  complete  in  itself,  and  this  does 
not  allege  any  title  or  right  to  recover  in  plain- 
tiff.—McCaman  V.  Cochran,  57  Ind.  1(56. 

[e]  (Svp.  1881) 

Where  a  complaint  stated  facts  sufficient 
to  constitute  a  cause  of  action  in  plaintiff*s 
behalf  for  the  recovery  of  real  estate,  and,  as 
an  incident  to  such  recovery,  plaintiffs  sought 
to  have  an  alleged  mistake  in  one  of  their  title 
papers  corrected,  held,  that  a  demurrer  to  the 


complaint  was  properly  overruled,  even  though 
the  allegations  in  regard  to  the  alleged  mistake 
in  the  deed  were  clearly  defective  and  insuffi- 
cient.—Smith  V.  Kyler,  74  Ind.  575. 

[f]  (Sup.  1883) 

The  allegation  in  a  complaint  in  ejectment, 
required  by  Rev.  St.  1881,  J  1054,  that  the 
plaintiff  is  entitled  to  possession  and  that  the 
defendant  unlawfully  keeps  him  out,  need  not 
be  made  in  the  words  of  the  statute.— Swaynie 
V.  Vess,  91  Ind.  584. 

[g]  (Sop.  1884) 

A  complaint  which  alleges  that,  while 
plaintiff  was  a  married  woman,  defendant, 
knowing  her  husband  to  be  of  weak  mind,  con- 
federated with  him  and  a  justice  of  the  peace 
to  induce  her  to  execute  a  deed  to  property  the 
legal  title  of  which  was  in  her  husband,  but 
the  equitable  title  in  her,  under  the  false  pre- 
tense of  taking  a  mortgage  to  save  the  land  to> 
her  and  to  save  her  husband  from  arrest,  and 
alleging  that  defendant  had  possession  of  the 
land  and  claimed  title  under  a  deed  which  as 
to  her  was  a  forgery,  and  asking  that  the  land 
be  reconvej'ed  to  her  and  damages  adjudged 
for  its  detention,  states  a  good  cause  of  action. 
—Carver  v.  Carver,  97  Ind.  497. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  134-157. 
See,  also,  15  Cyc.  pp.  90,  91. 

§  64.  ^-»  Desoriptiou  of  property; 

[a]  (Sup.  1865) 

An  allegation  in  an  action  to  recover  pos- 
session of  land  that  the  premises,  which  were 
described  accurately  in  the  complaint,  w^re 
those  leased  to  plaintiff  by  a  lease,  a  copy  of 
which  was  filed  with  the  complaint,  is  suffi- 
cient, though  the  description  of  the  land  in  the 
lease,  while. not  very  definite,  was  sufficient  t<y 
identify  the  land  as  that  mentioned  in  the  com- 
plaint by  following  the  directions  and  distance* 
indicated  in  the  lease.— Guy  v.  Barnes,  24  Ind^ 
345. 

[b]  (Snp.  1870) 

In  a  complaint  against  a  turnpike  com- 
pany to  recover  possession  of  realty,  a  descrip- 
tion is  sufficient  which  describes  a  portion  of 
the  property  as  **all  that  part  of  the  south- 
west quarter  of  section  33,  township  9,  range- 
2  west,"  on  which  is  located  and  constructed 
the  turnpike  road  arid  tollhouse  of  said  com- 
pany, and  describes  another  portion  by  metes 
and  bounds,  commencing  at  the  southeast  cor- 
ner of  said  tollhouse,  and  running  thence  east 
8V2  feet,  etc.,  to  the  place  of  beginning.— Har- 
rison, N.  T.,  R.  &  B.  Turnpike  Co.  v.  Roberto, 
33  Ind.  246. 

[c]  (Sup.  1871) 

In  an  action  to  recover  the  possession  of 
land,  the  complaint  must  describe  it  with  rea- 
sonable certainty,  and  must  designate  the  coun- 
ty and  state  in  which  it  is  situated.- Leary  v. 
Langsdale,  35  Ind.  74. 
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[d]  (S«p.  1871) 

An  averment  in  a  complaint  for  the  recov- 
ery of  real  property   that  plaintiff  is  entitled 

to  the  possession  of  "six of  lot  No.,"  etc., 

will  not  sustain  a  recovery  for  "six  acres"  of 
such  lot— Unversaw  v.  Myers,  37  Ind.  487. 

[e]  (Snp.  1871) 

Where,  in  a  complaint  in  ejectment,  there 
are  two  descriptions  of  the  property,  one  gen- 
eral, and  the  other  particular,  and  they  cannot 
stand  together,  the  particular  will  be  adopted.— 
Inge  T.  Garrett,  38  Ind.  96. 

[f]  (9«p.  1872) 

A  description  of  land  as  "part  of  the  south- 
west  quarter   of   section   ,   township   19. 

range  4  W.,  containing  114  acres,"  is  uncertain. 
—Jolly  v.  Ghering,  40  Ind.  130. 

[gl     (Sup.  1873) 

In  an  action  to  recover  the  possession  of  real 
estate,  if  the  real  estate  can  be  identified  from 
the  description  in  the  complaint,  the  descrip- 
tion will  be  suflSdent— Indianapolis  Mfg.  &  Car- 
penters* Union  v.  Cleveland,  C,  C.  &  I.  R.  Co., 
45   Ind.   281. 

(h}     (9«p.  1876) 

In  an  action  to  recover  real  estate,  a  com- 
plaint describing  the  real  estate  in  controversy 
so  that  it  may  be  ascertained  is  sufficient.— 
Rosenbaum  v.  Schmidt,  54  Ind.  231. 

[!)  (8«p.  1881) 
Wheve  the  complaint,  in  an  action  to  re- 
cover land,  in  describing  the  land,  fails  to  state 
the  direction  of  the  township  and  range  from 
the  base  line  and  principal  meridian,  but  states 
the  county  in  which  the  land  lies,  and  from  the 
position  of  the  county  on  the  map  the  township 
and  range  intended  are  easily  determinable, 
the  court  will  not  treat  the  description  as  in- 
sufficient on  demurrer.— Franco  v.  Allman,  77 
Ind.  417. 

In  an  action  to  recover  real  estate,  a  de- 
scription of  the  land  as  "the  northwest  quarter 
of  the  north  half  of  section  10,"  held  equiva- 
lent to  "the  north  half  of  the  northwest  quar- 
ter."—Id. 

U]     (S«p.  1882) 

.  A. complaint  in  ejectment,  describing  the 
premises  without  apparent  uncertainty,  will  be 
held  sufficient  on  demurrer.— Railsback  v. 
Walke,  81  Ind.  400. 

[k1     (S«p.  1882) 

In  an  action  to  recover  land,  if  from  the 
description  of  the  land  the  court  can  judicially 
know  that  it  is  in  a  certain  county,  the  com- 
plaint is  good  in  this  regard,  so  as  to  give  the 
court  jurisdiction.— Wilcox  v.  Moudy,  82  Ind. 
219. 

[I]      (8«p.  1882) 
Where,  in  a  suit  to  recover  the  possession 
of  land,  the  land  was  described,  in  the  com- 
plaint, as  known  as  "a  part  of  the   'Joshua 
"Wilson  Farm,'  in  section  15,  township,"  etc.. 


"containing  40  acres,"  the  description  was  held 
insufficient;r-IIammond  v.  Stoy,  85  Ind.  457. 

[m]     (8«p.  1882) 

A  correct  description  of  the  premises  in 
ejectment,  save  that  they  were  located  in  the 
wrong  city,  will  not  vitiate  the  complaint.— 
Brake  v.  Stewart,  88  Ind.  422. 

[n]  (Sup.  1883) 
The  description  of  land  in  a  complaint  in 
ejectment  is  sufficient,  where  the  land  can  be 
identified  from  the  description  by  the  aid  of  a 
competent  surveyor  and  persons  knowing  the 
location  of  monuments  mentioned  as  points  in 
the  boundaries.- Brown  v.  Anderson,  00  Ind.  03. 

[o]     (S»p.  1883) 

A  description  in  an  ejectment  writ  of  prem- 
ises as  "about  one-fourth  of  an  acre  situate  in 
the  northwest  comer  of  section  [giving  number, 
town,  and  range],  being  the  same  parcel  now  in 
possession  of  defendant,  and  enclosed  and  used 
as  a  tollgate,  and  garden  and  tollhouse,"  is,  on 
a  motion  in  arrest  of  judgment,  bad  for  uncer- 
tainty.—College  Comer  &  R.  Gravel  Road  Co. 
V.  Moss,  02  Ind.  110. 

The  failure  of  a  complaint  in  ejectment  to 
so  describe  the  property  as  to  enable  the  sher- 
iff to  ascertain  the  same  cannot  be  corrected  by 
evidence.— Id. 

In  an  action  affecting  the  title  or  posses- 
sion of  real  estate  founded  on  an  instrament  in 
which  there  is  a  description  of  land  defective, 
but  capable  of  aid  from  existing  facts,  the  com- 
plaint should  give  an  accurate  description  of 
the  property,  so  that  its  exact  boundaries  may 
be  known  from  the  description  in  the  complaint. 
—Id. 

[p]      (Sop.  1883) 

A  complaint  in  ejectment  which  describes 
the  land  as  "the  N.  E.  part  of  the  N.  W.  quar- 
ter, ♦  ♦  ♦  containing  35  acres,"  is  bad  on  de- 
murrer.—Roberts  v.  Lanam,  02  Ind.  380. 

[q]     (Sup.  1884) 

In  a  suit  to  recover  the  possession  of  real 
estate,  a  complaint  describing  the  property  as 
a  house,  and  the  ground  covered  thereby,  and 
more  particularly  as  the  house  built  by  the 
plaintiff  in  1878  for  defendant  on  the  Eziriah 
Crandall  farm,  near  the  east  line  in  fractional 
section  13,  township  4  south,  and  range  5  east, 
in  Harrison  county,  Ind.,  and  the  ground  cov- 
ered thereby,  is  sufficient  to  identify  the  prop- 
erty.—Cunningham  V.  McCollum,  08  Ind.  38. 

[r]  (Sup.  1884) 
A  petition  in  ejectment  should  so  describe 
the  land  sued  for  that  in  the  event  of  a  recov- 
ery, the  officer  executing  the  writ  of  possession 
will  know  to  what  land  the  plaintiff  is  entitled. 
— TiCnninger  v.  Wenrick,  08  Ind.  506. 

[s]    (Sup.  1889) 
In  ejectment  a  description  of  the  land  sued 
for  as  "the  fractional  northeast  quarter  of  sec- 
tion 3G,  in  township  33  north,  of  4  west,  lying 
south  of  the  Kankakee  river,  in  Starke  county. 
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Indiana,*'  is  sufficient.— Sphung  v.  Moore,  120 
Ind.  352,  22  N.  EX  319. 

The  description,  "all  that  part  of  the  frac- 
tional northeast  quarter  of  section  30,  in  town- 
ship 33  north,  of  range  4  west,  which  lies  south 
of  the  middle  line  of  the  Kenkakee  river,  in 
Starke  county,  Indiana,"  is  sufficient— Id. 

[t]  (Sap.  1892) 
Under  Rev.  St.  1881,  §§  1054,  5225,  re- 
quiring a  complaint  for  the  recovery  of  posses- 
sion of  real  estate  to  describe  the  land,  a  copy, 
attached  as  an  exhibit  to  the  complaint,  of  a 
deed  which  is  not  the  foundation  of  tlie  action, 
cannot  aid  a  want  of  description  in  the  com- 
plaint—Liggett V.  Lozier,  133  Ind.  451,  32  N. 
B.  712. 

[u]     (Sap.  1S96) 

In  ejectment  the  complaint  described  the 
land  as  "ten  acres  off  of  the  south  end  of  the 
northeast  quarter  of  section  35,  in  township  19 
north,  in  range  7  east,  except  four  acres  off  of 
the  west  side  of  said  ten-acre  tract,  heretofore 
conveyed  to  C*  Held,  that  the  description  was 
sufficient  to  identify  the  land.— Barton  v.  Cridge, 
145  Ind.  COS,  44  N.  E.  541. 

[V]      (Sap.  1897) 

Where  the  complaint  in  an  action  in  eject- 
ment described  a  portion  of  the  land  in  contro- 
versy as  '*a  part  of  the  east  half  of  the  south- 
east quarter  of"  a  certain  section,  "commencing 
12  feet  west  of  the  northwest  corner  of  lot  4, 
in  the  town  of  C,  C.  county,  Indiana,  due  west 
to  the  west  line  of  said  lot  of  land,  and  to  in- 
clude all  the  land  heretofore  owned  by  one  H. 
S.,  as  recorded  in  Deed  Record,  Book  G,  page 
117,  and  all  that  lies  west  of  the  town  of  C, 
and  supposed  to  contain  4  acres,  more  or  less," 
and  the  description  thereof  returned  in  the  spe- 
cial verdict  was  the  same,  and  the  deed  refer- 
red to  conveyed  80  acres,  except  two  lots,  132 
by  66  feet  each,  the  court  could  render  no  judg- 
ment including  a  sufficient  description  from  ei- 
ther the  complaint  or  the  findings  of  the  jury. 
— Boyer  v.  Robertson,  48  N.  E.  7,  149  Ind.  74. 

[w]     (App.  1910) 

A  complaint  in  an  action  to  recover  real 
estate,  which  describes  the  premises  as  51  feet 
in  front  of  a  designated  street  on  the  south 
side  of  lot  No.  154  of  Donation  enlargement  of 
the  city,  also  the  rear  part  of  lot  No.  183  in 
said  enlargement,  sufficiently  describes  the  prop- 
erty as  against  a  demurrer  and  a  motion  in 
arrest  of  judgment.— Pritchard  v.  Saunders,  91 
N.  E.  743. 


For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  158-164; 

Cent.  Dig.  Plead.  §  64. 
See,  also,  15  Cyc.  pp.  92-95. 
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§  65.  — —  Title,  estate,  and  possession  of 
plaintiff. 

Necessity  of  proof  of  title  pleaded,  see  post,  S 
82. 


[a]  CSap.  1822) 

In  ejectment,  the  demise  was  alleged  in  the 
declaration  to  have  been  made  on  October  1, 
1819,  and  the  ouster  to  have  taken  place  after- 
wards, to  wit,  on  April  2d,  in  the  said  year. 
Held,  that  the  declaration  was  good,  and  that 
the  scilicet,  being  contrary  to  the  word  "after- 
wards'*  and  the  precedent  matter,  was  repug- 
nant and  void. — Armstrong  v.  Jackson  ex  dem. 
Elliott,  1  Blackf.  210,  12  Am.  Dec.  225. 

[b]  (Svp.  1849) 

If  lessor  of  plaintiff  in  ejectment  claims 
under  a  sheriff's  sale,  his  title  relates  back  to 
the  date  of  the  judgment,  and  it  cannot  be  said 
that  a  demise  stated  in  the  declaration  to  be 
anterior  to  the  date  of  the  sheriffs  deed  is 
therefore  laid  before  the  commencement  of  his 
title.— Doe  ex  dem.  Hutchinson  v.  Horn,  1  Ind. 
363,  Smith,  242,  50  Am.  Dec.  470. 

[c]  (Sap.  1876) 

In  pleading  title  in  fee  simple,  it  is  only 
necessary  to  simply  state  it,  without  alleging 
its  derivation;  and  if  a  party  pleading  such 
title,  in  alleging  his  chain  of  title,  leaves  some 
of  the  links  blank,  this  will  not  vitiate  his 
pleading.— McMannus  v.  Smith,  53  Ind.  211. 

[d]  (Sap.  1877) 

Where,  because  of  a  breach  of  a  condition 
subsequent  contained  in  a  conveyance  of  real 
estate,  the  heir  of  the  deceased  grantor  seeks 
to  recover  such  real  estate,  plaintiff  should 
allege  that  such  grantor  at  the  time  of  making 
such  conveyance  was  seised  in  fee  simple  of 
such  real  estate.— Clark  v.  Holton,  57  Ind.  504. 

[e]  (Sap.  1881) 

An  averment  in  a  complaint  to  recover 
possession  of  land  that  in  a  certain  partition 
suit  it  was  adjudged  that  plaintiff  was  entitled 
to  the  possession  of  the  land  was  insufficient  as 
an  averment  that  plaintiff  was  entitled  to  pos- 
session at  the  time  of  the  commencement  of  her 
action.— Vance  v.  Schroyer,  77  Ind.  501. 

[f]  (Sap.  1882) 

A  complaint  which,  by  the  facts,  shows 
title  in  plaintiff,  is  valid,  though  it  does  not 
state  the  conclusion  that  he  is  owner.— Lovely 
V.  Speisshoffer,  85  Ind.  454. 

[g]  (Sap.  1882) 

Under  Rev.  St.  1881,  §  1054,  providing 
that  in  ejectment  plaintiff  must  allege  that  he 
is  entitled  to  the  possession,  and  section  1050 
providing  that  any  person  having  a  valid  sub- 
sisting interest  in  land,  and  a  right  to  the  pos- 
session, may  recover  the  same,  a  complaint  for 
the  recovery  of  land  must  allege  that  plaintiff 
is  entitled  to  possession,  and  an  allegation  of 
ownership  in  fee  is  insufficient. — Miller  v.  Shrin- 
er,  87  Ind.  141. 

[h]    (Sap.  1882) 
The  precise  character  of  the  estate  claim- 
ed, whether  it  be  in  fee,  for  life,  or  for  years, 
need  not  be  specified  in  a  declaration  in  eject- 
ment.—Schenck  v.  Kelley,  88  Ind.  444. 
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[i]     (Snp.  1885) 
In  ejectment,  plaintiff  need  not  allege  that 
he  is  entitled  to  possession.— McCasUn  y.  State 
ex  rel.  Auditor  of  State,  99  Ind.  428. 

U]  (Svp.  1885) 
In  an  action,  under  Rev.  St.  1881,  §§  1050, 
1054,  to  recover  the  possession  of  real  estate, 
it  is  necessary  to  aver  in  the  complaint,  in 
terms,  that  plaintiff  is  entitled  to  its  posses- 
sion, or  to  state  facts  from  which  his  right  to 
possession  arises  by  necessary  implication.— 
Mansur  v.  Streight,  103  Ind.  358,  3  N.  E.  112. 

[k]      (Svp.  1886) 

A  complaint  for  the  recovery  of  the  pos- 
session of  real  estate  which  contains  no  aver- 
ment that  plaintiff  was  entitled  to  possession  at 
the  time  of  the  commencement  of  the  action  is 
insufficient,  and  under  Rev.  St.  1881,  §  1054,  a 
demurrer  thereto  ought  to  have  been  sustained. 
—Simmons  v.  Undley,  9  N.  E.  360,  108  Ind. 
297. 

[1]  (Svp.  1891) 
Where  plaintiffs  alleged  title  in  themselves 
specifically,  a  general  allegation  of  ownership 
will  not  help  them  in  case  the  specific  allega- 
tions do  not  show  title  in  them.— Morgan  v. 
Lake  Shore  &  M.  S.  R.  Co.,  130  Ind.  101,  28 
N.  E.  548. 

Though  plaintiffs  in  ejectment  are  not  re- 
quired to  anticipate  in  their  complaint  defend- 
ant's defense,  yet,  where  they  do  so,  the  com- 
plaint must  state  facts  sufficient  to  show  a  ti- 
tle sufficiently  strong  to  destroy  the  defense  at- 
tempted to  be  anticipated.— Id. 

rm]     (Sap.  1892) 

Where  a  complaint  in  ejectment  showed 
plaintiffs  title  to  be  based  on  a  deed  which 
was  regular  in  form  and  founded  on  a  valuable 
consideration,  it  was  error  to  hold  the  com- 
plaint insufficient  on  demurrer.— Ewing  v.  Lutz, 
131  Ind.  3G1,  30  X.  E.  106.9 ;  Same  v.  Cones, 
131  Ind.  600,  30  N.  E.  1069;  Same  v.  Wade, 
Id. ;  Same  v.  Carr,  Id. ;  Same  v.  Boggs,  Id. ; 
Same  v.  Parke,  Id. ;  Same  v.  Williamson,  Id. ; 
Same  v.  Lumaree,  Id. 

[n]    (Svp.  1893) 

In  an  action  for  the  possession  of  land 
under  the  Code,  an  allegation  that  plaintiff  is 
the  owner  and  entitled  to  the  possession  is 
sufficient  as  against  a  demurrer,  the  remedy,  if 
any,  being  by  motion  to  make  the  complaint 
more  definite  and  certain  -Myers  v.  Jackson, 
135  Ind.  136,  34  X.  E.  810. 

fo3      (Sap.  1898) 

Under  Rev.  St.  1804,  §  1066  (Horner's 
Rev.  St.  1897,  §  1054),  providing  that  a  com- 
plaint in  ejectment  shall  state  that  plaintiff  is 
in  possession,  particularly  describing  the  prem- 
ises and  the  interest  he  claims  therein,  and  that 
defendant  unlawfully  keeps  him  out  of  pos- 
session, a  cause  of  action  which  omits  allega- 
tions of  plaintiff's  right  to  possession,  and  that 
defendant  unlawfully  keeps  him  out  of  it,  is 


not  an  action  to  recover  possession.— Nutter  v. 
Hendricks,  50  N.  E.  748,  150  Ind.  605. 

[p]      (App.  1908) 

A  complaint,  averring  that  plaintiff  is  the 
owner  in  fee  simple,  as  a  tenant  in  common,  of 
the  undivided  one-fifteenth  of  the  premises  de- 
scribed, and  that  he  is  entitled  to  the  posses- 
sion of  all  the  premises,  and  that  the  defendants 
hold  possession  without  right,  is  not  demur- 
rable as  averring  that  plaintiff  and  defendants 
were  co-tenants,  and  hence  that  plaintiff  was 
not  entitled  to  bring  ejectment.— Bivens  v. 
Henderson,  42  Ind.  App.  562,  86  N.  E.  426. 

Fob  Cases  fboh  Otheb  States, 

See  17  Cent.  Dig.  Eject.  §§  165-174. 
See,  also,  15  Cyc.  pp.  95-97. 
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—  Ouster    hj    and    pa 
defendant* 

[a]  (Sap.  1881) 

In  ejectment,  allegations  that  plaintiffs 
were  entitled  to  possession,  and  that  defendants 
kept  them  out  of  it,  without  right,  instead  of 
"unlawfully,"  held  sufficient.— Smith  v.  Kyler, 
74  Ind.  575. 

[b]  (Sup.  1881) 

In  an  action  to  recover  possession  of  land, 
an  allegation  in  the  complaint  that  defendant 
was  and  is  in  possession  without  right  or  title 
to  the  lands,  and  wrongfully  holds  possession 
and  occupies  to  the  damage  of  the  plaintiff,  is 
not  equivalent  to  an  averment  that  the  defend* 
ant  has  no  right  of  possession,  since  right  to 
possession  may  exist  apart  from  any  right  or 
title  to  the  fee  of  the  land.— Vance  v.  Schroyer, 
77  Ind.  501. 

[c]  (Sup.  1883) 

The  complaint,  in  an  action  for  the  posses- 
sion of  land,  which  fails  to  show  as  required 
by  Rev.  St.  1881,  §  1054,  that  plaintiff  is  un- 
lawfully kept  from  the  possession,  is  defective. 
—Levi  V.  Engle,  91  Ind.  330. 

[d]  (Sup.  1884) 

Where  a  complaint  in  an  action  to  recover 
possession  of  land  charges  that  the  defendant 
had  possession  unlawfully,  and  without  right,  it 
is  good  as  charging  possession  acquired  by  tres- 
pass.— Ft.  Wayne  M.  &  C.  R.  Co.  v.  Mellett, 
92  Ind.  535. 

[e]  (Sap.  1884) 

Under  Rev.  St.  1881,  §  1054,  requiring  the 
complaint  in  ejectment  to  allege  that  defendant 
unlawfully  keeps  plaintiff  out  of  possession,  a 
complaint  in  ejectment  against  several  defend- 
ants failing  to  allege  that  one  of  them  unlaw- 
fully keeps  plaintiff  out  of  possession  is  demur- 
rable as  to  him.— Second  Nat.  Bank  of  Lafay- 
ette V.  Corey,  94  Ind.  457. 


Fob  Cases  fbom  Otiieb  States, 
See  17  Cent.   Dig.   Eject.  ^ 
See,  also,  15  Cyc  pp.  98,  99. 
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i  67.  — »•  Demand  and  notice. 

[a]      (S«p.  1877) 

In  an  action  to  recover  land  because  of 
An  alleged  breach  of  a  condition  subsequent  con- 
tained in  the  conveyance  thereof,  plaintiff 
should  allege  an  entry  on  or  claim  to  the  real 
estate,  made  by  plaintiff  before  bringing  suit.— 
Clark  V.  Holton,  57  Ind.  5G4. 

P'oR  Cases  from  Other  States, 
See  17  Cent.  Dig.  i^ect.  §  180. 
I  See,  also,  15  Cyc.  p.  90. 

i  68.  Plea,  answer,  and  disclaimer. 

Admissions,  see  Pleading,  §  127. 
Cross-complaint,  see  Pusading,  §  148. 
Exhibits  annexed  to  pleading,  see  Pleading,  § 

.'«)7.  '' 

<feneral  issue,  see  Pleading,  §  115. 
Joinder  of  defenses,  see  Pleading,  S  90. 
Joint  or  separate  answers  of  codefendants,  see 

Pleading,  S  84. 
Matter  in  avoidance,  see  Pleading,  §  13G. 
Partial  defense,  see  Pleading,  §  80. 
Uesponsiveness  of  plea,  see  Pleading,  §  98. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  ||  181-197. 
See,,  also,  15  Cyc.  pp.  99-104. 

§  69.  — -  Form   and   requisites   in   gen- 
eral. 

[a]  (Svp.  1858) 

An  answer,  purporting  to  go  to  the  whole 
case,  setting  up  title  to  half  the  land  sued  for, 
is  bad.— Slaughter  v.  Detiney,  10  Ind.  103. 

[b]  (!9iip.  1869) 

Where,  in  an  action  to  recover  possession 
of  real  estate,  the  defendant  claims  title  through 
a  sale  and  conveyance  to  him  under  an  order  of 
court  granted  upon  the  application  of  an  ad- 
ministrator, to  make  assets  to  pay  debts  of  a 
decedent,  the  answer  need  not  aver  that  a  real- 
estate  bond  was  filed,  but  copies  of  the  record 
and  the  deed  must  be  exhibited  as  parts  of  the 
answer.— Spaulding  v.  Baldwin,  31  Ind.  37G. 

[c]  (Svp.  1872) 

In  an  action  to  recover  the  possession  of 
real  estate,  if  the  defendant  pleads  a  former 
adjudication  and  judgment  of  title  in  the  de- 
fendant, it  is  not  necessary  that  he  should  fur- 
ther allege  that  he  is  still  vested  with  the  ti- 
tle. If  the  title  has  since  become  vested  in  the 
plaintiff,  this  may  be  set  up  in  reply.— Camp- 
bell v.  Cross,  39  Ind.  155. 

[d]  (Sup.  1881) 

An  answer  by  defendant  in  ejectment,  aver- 
ring that  the  sheriff  had  wrongfully  disallowed 
a  claim  made  by  him  that  the  property  sued 
for  was  exempt,  is  bad  on  demurrer  where  it 
does  not  aver  that  defendant  had  any  title 
thereto,  or  any  facts  warranting  such  an  in- 
ference.—Over  V.  Shannon,  75  Ind.  352. 

[e]  (Svp.  1882) 

A  special  answer  to  a  complaint  in  eject- 
ment which  sets  up  a  right  to  occupy  as  tenant 


must  show  that  the  tenancy  had  not  been  ter- 
minated before  the  commencement  of  the  action. 
— Railsback  v.  Walke,  81  Ind.  409. 

[f]  (Svp.  1882) 
A  complaint  for  possession  of  real  estate 
set  forth  plaintiffs  title  in  fee,  that  defendant 
was  tenant  under  a  10-year  lease  from  plain- 
tiff's grantor,  that  his  term  had  expired,  and 
possession  had  been  demanded  and  refused. 
Held,  that  an  answer  that  defendant  was  put 
into  possession  under  a  contract  of  purchase 
with  plaintiff's  grantor  on  10  years*  credit,  that 
he  had  paid  the  price  and  performed  all  con- 
ditions, and  that  plaintiff  purchased  with  no- 
tice, was  good,  though  it  failed  to  deny  the 
lease.— Donaldson  v.  Dunn,  87  Ind.  343. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §|  181-189. 
See,  also,  15  Cyc.  p.  99. 

§  70.  — —  Matter  in  abatement. 

[a]  (Svp.  1887) 

In  ejectment,  an  answer  alleging  that 
plaintiff  based  his  suit  on  a  foreclosure  decree 
given  against  defendant  in  favor  of  H.,  and 
that  within  a  year  from  the  rendition  of  the 
decree  defendant  filed  his  complaint  in  the  prop- 
er court  asking  for  a  review  of  the  judgment 
and  decree,  and  that  such  proceedings  were  had 
in  that  behalf,  as  that  the  court  on  a  hearing 
adjudged  that  he  was  not  entitled  to  review 
and  gave  judgment  accordingly,  from  which  de- 
fendant had  prayed  an  appeal,  had  filed  an  ap- 
peal bond,  and  directed  the  clerk  to  make  a 
transcript  of  the  record  which  he  intended  to 
file  in  the  office  of  the  clerk  of  the  supreme 
court  immediately  on  its  completion,  wholly 
failed  to  show  that  an  appeal  had  been  per- 
fected, and  was  therefore  insufficient  for  any 
purpose.— Bryan  v.  Scholl,  10  N.  E.  107,  109 
Ind.  367. 

[b]  (Svp.  1889) 

In  an'  action  to  recover  possession  of  land, 
a  plea  in  abatement  denying  plaintifiTs  title  is 
demurrable,  as  alleging  matter  in  bar.— Peters 
v.  Banta,  120  Ind.  416,  23  N.  E.  95,  23  N. 
B.  84. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  ||  190-192, 
See,  also,  15  Cyc  p.  102. 

§  71.  — .  Disclaimer. 

Demurrer  to,  see  post,  §  75. 
Effect  as  to  costs,  see  post,  t  1^* 

[a]  (Svp.  1877) 

Where  a  defendant  appears  and  answers, 
disclaiming  all  interest  in  or  title  to  the  premi- 
ses, and  alleging-  the  possession  thereof  to  be  in 
a  third  person,  such  answer  amounts  to  a  dis- 
claimer.—McCaman  V.  Cochran,  57  Ind.  166. 

[b]  (Svp.  1881) 

Where,  in  an  action  to  recover  certain  land 
described  as  lying  east  of  and  adjoining  the 
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eastern  boundary  of  a  certain  town,  defendant 
in  his  answer  alleged  that  he  was  not  in  posses- 
sion of  any  part  of  the  land  lying  east  of  the 
eastern  boundary  of  the  town,  and  that  he  did 
not  claim  any  right  or  title  thereto,  and  that 
the  plaintiff  had  no  title  or  ri^fht  of  possession 
to,  or  in  any  of  the  land  lying  west  of  the  east- 
em  boundary  of  such  town,  the  location  of  the 
eastern  boundary  of  the  town  was  not  a  ques- 
tion in  controversy,  and  could  not  properly  be 
determined  by  the  judgment.— Hill  v.  Forkner, 
Hi  Ind.  115. 

In  an  action  to  recover  real  estate  de- 
scribed in  the  complaint  as  bounded  by  the 
eastern  boundary  of  a  town,  an  answer  that  de- 
fendant was  not  in  possession  of  any  part  of 
the  land  lying  east  of  said  line  and  disclaiming 
title  thereto,  but  averring  that  plaintiff  had  no 
title  to  any  land  lying  west  of  such  line,  does 
not  respond  to  the  complaint.— Id. 

[c]     (Sup.  1889) 

Under  the  statute  (Rev.  St.  1881,  §  1072),  a 
disclaimer  does  not  bar  an  action  for  the  wrong- 
ful withholding  of  possession,  nor  defeat  the 
right  to  damages  therefor.— McAdams  v.  Lot- 
ton,  118  Ind.  1,  20  N.  E.  523. 

Fob  Cases  from  Otheb  States* 

See  17  Cent.  Dig.  Erject.  |§  193-196. 
See,  also,  15  Cyc.  p.  102. 

§72.   ——  Set-off    and   oovnterolaim. 

[a]  (S«p.  1S76) 

In  an  action  for  the  recovery  of  the  pos- 
session of  real  estate,  a  pleading  filed  by  de- 
fendant* alleged  that  he  was  the  owner  in  fee 
simple  of  the  real  estate,  describing  it,  and  that 
plaintiff  was  claiming  and  pretending  to  hold 
some  interest  therein  as  iieir  at  law  of  the  per- 
son named,  and  was  endeavoring  to  dispossess 
defendant,  which  claim  was  a  cloud  upon  his 
title,  and  prayed  that  his  title  he  quieted,  and 
that  plaintiff  be  enjoined  from  setting  up  his 
claim.  Held,  that  this  pleading,  being  a  coun- 
terclaim, was  sufficient  to  authorize  the  relief 
sought.— McMannus  v.  Smith,  53  Ind.  211. 

[b]  (Sap.  1881) 

Defendant  alleged  that  he  executed  a  mort- 
gage on  the  property  sought  to  be  recovered, 
which  was  foreclosed  and  sold;  the  mortgaged 
becoming  purchaser.  Subsequently  it  was  sold 
to  another  person  on  a  judgment,  and  the  cer- 
tificate of  purchase  assigned  to  the  mortgagee. 
Later  the  mortgagee  made  a  verbal  contract 
with  his  brother  for  redemption  of  the  prop- 
erty, and  in  pursuance  thereof  paid  to  the 
mortgagee  a  certain  sum,  receiving  an  assign- 
ment of  the  certificate,  upon  which  he  after- 
wards obtained  a  sheriff's  deed.  Still  later  a 
similar  agreement  was  made  between  the  judg- 
ment debtor  and  the  mortgagee's  brother;  both 
agreements  being  with  the  knowledge  and  con- 
sent of  the  mortgagee.  In  pursuance  of  the  last 
agreement,  the  brother  paid  to  the  mortgagee  a 


certain  sum,  and  a  conveyance  was  made  of  the 
property  to  the  brother's  son,  but  subsequently 
it  was  conveyed  to  plaintiff,  who  had  notice  and 
knowledge  sufficient  to  put  him  on  inquiry  that 
the  conveyance  to  the  brother  and  his  son  was 
solely  for  the  use  and  benefit  of  defendant,  and 
was  intended  to  be  security  for  the  repayment 
of  the  money  advanced  by  the  brother.  The 
property,  at  the  time  of  the  agreements,  and  of 
the  various  sales  and  conveyances,  was  in  the 
possession  of  the  judgment  debtor,  who  claimed 
title  thereto.  The  declaration  thereto  prayed 
for  the  affirmative  relief.  Held,  that  such  a 
pleading  is  a  counterclaim,  and  not  an  answer. 
— Rucker  v.  Steelman,  73  Ind.  390. 

[c]  (Sap.  1882) 
It  is  error  to  sustain  a  demurrer  to  a  coun- 
terclaim averring  a  purchase  of  real  estate  at 
a  delinquent  sale,  possession  thereof  under  a 
tax  deed,  and  the  making  of  valuable  improve- 
ments, praying  that  defendant's  title  be  quieted, 
or  that  a  lien  be  declared  in  his  favor  for 
taxes.— Crecelius  v.  Mann,  84  Ind.  147. 

[d]     (Svp.  1895) 

In  an  action  to  recover  real  estate,  a  plead- 
ing filed  by  defendant  in  which  he  claims  title 
to  the  land  and  asks  the  title  to  be  quieted,  or 
any  other  affirmative  relief,  constitutes  a  coun- 
terclaim.—Ross  v.  Banta,  34  N.  E.  865,  39  N. 
E.  732,  140  Ind.  120. 

Fob  Cases  from  Other  States, 
See  17  Cent.  Dig.  Eject.  §  197. 
See,  also,  15  Cyc.  p.  104. 

§  73.   CroM-oompIaint  and  answer  there- 
to. 

[a]  (Svp.  1875) 

Upon  an  action  for  the  recovery  of  the 
possession  of  real  estate,  and  a  cross  complaint 
making  an  additional  party  defendant,  who 
answered,  disclaiming  any  interest  in  the  real 
estate  and  showing  that  it  was  the  property  of 
the  original  plaintiff  by  devise,  it  was  error  to 
strike  out  the  answer  on  motion  of  the  original 
defendant,  since,  it  appearing  that  the  defend- 
ant to  cross-complaint  had  no  interest  in  prop- 
erty, he  should  not  be  compelled  to  endure  the 
vexation  and  expense  of  litigation.— Montgom- 
ery V.  Gorrell,  51  Ind.  309. 

[b]  (Sup.  1881) 

In  ejectment  to  recover  certain  real  estate, 
a  cross-complaint  alleging  that  defendant  F.  was 
the  owner  in  fee  simple,  was  in  possession,  and 
that  plaintifiTs  claim  created  a  cloud  on  his  ti- 
tle was  sufficient. — Arnold  v.  Smith,  80  Ind. 
417. 

[c]       (Sap.  1882) 

In  an  action  to  recover  possession  of  real 
property,  defendant's  cross-complaint  alleged,  in 
substance,  that  he  purchased  the  property  of 
one  T. ;  that  prior  thereto  the  property  was 
sold  by  the  sheriff  under  execution  together 
with  other  real   estate  belonging  to  T. ;    that 
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plaintiif  purchased  at  such  sale  and  received  a 
certificate  thereof;  that  before  execution  of  a 
sherifiTs  deed  therefor  said  T.  paid  the  plaintiff 
in  full  of  his  purchase  money,  interest,  and 
costs,  and  that  plaintiff  received  such  payment 
in  full  satisfaction  of  all  his  claim  in  and  to 
the  property,  but  failed  to  surrender  his  certif- 
icate of  purchase  to  said  T.  or  to  defendant,  but 
subsequent  thereto  procured  a  sheriffs  deed  to 
the  property  and  claimed  title  thereunder. 
Ileldy  that  such  cross-complaint  stated  facts 
,  sufficient  to  constitute  a  cause  of  action  in 
defendant's  favor,  and  was  not  demurrable.— 
Taggart  v.  J^IcKinsey,  85  Ind.  392. 

[d]     (Sap.  18S3) 

In  an  action  to  recover  land,  a  cross-com- 
plaint which  states  that  defendant  owns  the 
land  in  fee,  and  that  plaintiff  asserts  title,  but 
has  none,  is  good  on  demurrer.— Collins  v.  Mc- 
Duffie,  89  Ind.  562. 

Fob  Cases  fboh  Otheb  States. 
See  17  Cent.  Dig.  Eject.  {  198. 
See,  also,  15  Cyc  p.  104. 

§  74.  Replication  or  reply. 

[a]  (Sup.  1861) 

Where  the  vendee  under  an  agreement  for 
a  deed,  but  without  a  right  of  possession,  enters 
before  the  receipt  of  the  deed  with  the  consent 
of  the  vendor,  and  afterwards  the  latter  brings 
ejectment  to  recover  the  possession,  the  vendor's 
reply,  averring  a  demand  of  possession  after 
entry  and  before  suit  brought,  will  be  sufficient. 
-Kratemayer  v.  Brink,  17  Ind.  509. 

[b]  (Svp.  1S78) 

Where  the  defendant's  answer,  in  an  ac- 
tion brought  in  the  grantor's  name  to  recover 
real  property  held  adversely  by  the  defendant, 
avers  that  the  plaintiff  had  conveyed  the  land 
to  another,  a  reply  thereto,  alleging  that  the 
defendant  was  at  the  time  in  adverse  possession 
of  the  land  under  a  claim  of  ownership,  is  suffi- 
cient.—Steeple  V.  Downing,  60  Ind.  478. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Eject.  S  199. 
See,  also,  15  Cyc.  p.  104. 


§  75.  Demurrer. 

Demand  for  unauthorized  relief  as  ground  for 
demurrer,  see  Pleading,  |  193. 

[a]  (Svp.  1882) 

Where  the  complaint  in  a  suit  to  recover 
land  does  not  directly  state  an  existing  inter- 
est, but  indirectly  alleges  the  same,  argumenta- 
tively,  it  is  sufficient  on  demurrer;  defendant's 
remedy  being  a  motion  to  make  more  specific. — 
Vance  v.  Schroyer,  82  Ind.  114. 

[b]  (Sap.  1889) 

A  disclaimer,  being  a  confession  of  the 
cause  of  action,  and  operating  to  preclude  plain- 
tiff from  prosecuting  his  case  beyond  a  judg- 
ment  for  possession   and  damages,   is  not  de- 


murrable.—McAdams  v.  Lotton,  118  Ind.  1,  20 
N.  E.  523. 

[c]  (Sap.  1895) 
In  ejectment,  there  was  no  error  in  sus-^ 
taining  a  demurrer  to  a  special  answer  where 
the  evidence  in  support  thereof  was  admissible 
under  the  general  denial. — Waters  v.  Lyon,  40 
N.  E.  6(32,  141  Ind.  170. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cent.  Dig.  Eject.  |  204. 
See,  also,  15  Cyc.  pp.  107,  108. 


§  76.  Amended  and  supplemental  pleads 
incs. 

[a]  (Sup.  1844) 

In  ejectment  against  a  trespasser,  the  dec- 
laration may  be  amended  as  to  the  date  of  the 
demise  at  any  time  before  verdict,  provided  the 
amendment  does  not  injure  or  impose  any  hard- 
ship on  the  defendant. — Meeker  v.  Doe  ex  dem. 
Place,  7  Blackf.  169. 

[b]  (Sap.  1883) 

In  an  action  of  ejectment,  title  acquired 
subsequently  to  the  beginning  of  the  action  can 
be  set  up  by  defendant  only  by  supplemental 
pleading.— Johnson  v.  Briscoe,  92  Ind.  367. 

[c]  (Sap.  1886) 

Where  the  complaint  in  a  suit  for  the  re- 
covery of  real  estate,  fails  to  allege  that  the 
plaintiff  was  entitled  to  the  possession  at  the 
time  she  commenced  her  suit,  a  supplemental 
complaint  averring  that  the  complainants  were 
entitled  to  possession  of  the  real  estate  in  con- 
troversy did  not  supply  such  omission,  as  it  did 
not  follow  from  such  averment  that  the  original 
plaintiff  was  in  fact  entitled  to  the  possession 
at  the  time  she  commenced  the  suit.— Simmons 
V.  Lindley,  9  N.  E.  360,  108  Ind.  297. 

[d]  (Sap.  1891) 

Where,  in  a  suit  to  recover  possession  of 
land  and  quiet  title  thereto,  plaintiff  has  filed  a 
sufficient  abstract  of  title,  he  cannot  be  com- 
pelled to  furnish  a  more  specific  abstract  and  a 
bill  of  particulars,  since  bills  of  particulars  are 
not  required  in  actions  for  torts.— Roberta  v. 
Vomholt,  126  Ind.  511,  26  N.  E.  207. 

Tou  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Eject.  §§  205-214. 
See,  also,  15  Cyc.  pp.  108-111. 

§  78.   DeliTery  or  filing  of  abstract  or  ew^ 
idenoe  of  title. 

[a]    (App.  1891) 

In  an  action  for  possession  of  real  estate^ 
it  is  not  necessary  that  a  copy  of  a  lease,  under 
an  assignment  of  which  plaintiff  claims,  be  filed 
with  the  complaint.— Barrett  v.  Johnson,  2  Ind. 
App.  25,  27  N.  E.  983. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Eject  ||  216,  217. 
See,  also,  15  Cyc.  p.  111. 
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1 79.  Motioms    for    JndBment    on   plead- 
ings. 

W     (App.1909) 

In  an  action  against  a  husband  and  wife  to 
recover  possession  of  and  quiet  title  to  land,  the 
husband,  withdrawing  a  general  denial,  pleaded 
Rpecially,  admitting  the  allegations  of  the  com- 
plaint except  that  he  had  possession,  and  his 
wife,  withdrawing  her  general  denial,  disclaimed 
any  interest  in  t^e  land  except  as  his  wife  and 
denied  possession.  Held,  under  Bums'  Ann. 
St.  1908,  $§  1101-1103,  providing  that  the  an- 
swer of  defendant  may  contain  a  denial  under 
which  he  may  make  every  defense  that  he  has, 
and  that,  if  defendant  makes  defense,  possession 
need  not  be  proved,  and  that  plaintiff  must  re- 
cover on  the  strength  of  his  own  title,  the  case 
was  properly  taken  from  the  jury,  and  judg- 
ment rendered  for  plaintiff  on  the  pleadings. — 
Masephol  v.  Heimbach,  43  Ind.  App.  632,  88 
X.  B.  316. 

For  Cases  fboic  Other  States, 
See  17  Cent.  Dig.  Eject  §  218. 
See,  also,  15  Cyc.  p.  112. 

{80.  Issnesy  proof,  and  Tarianoe. 

In  action  for  mesne  profits,  see  post,  |  134. 

Fob  Gases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  220-236. 
See,  also,  15  Cyc.  pp.  113-123. 

}  81.  —  Issnes  In  ceneraL 

[a]  (Svp.  1850) 

Under  Rev.  St.  p.  798,  the  defendant's  pos- 
session of  the  premises,  or  of  the  part  he  de- 
fends, must  be  admitted.— Applegate  y.  Doe  ex 
dem.  Hall,  2  Ind.  169. 

[b]  (Svp.  1861) 

Where  the  defendant  in  a  suit  to  recover 
possession  of  real  estate  appears  and  pleads  his 
possession,  the  boundaries  of  the  lands  described 
by  the  plaintiffs  are  conceded,  and  evidence  of 
them  is  immaterial.  2  Rev.  St.  §  597,  pp.  166, 
lG7.-Voltz  V.  Newbert,  17  Ind.  187. 

The  provisions  of  2  Rev.  St.  p.  167,  §  597, 
declaring  that.  In  an  action  to  recover  the  pos- 
session of  real  estate,  T^here  the  defendant 
makes  defense,  it  ssthould  not  be  necessary  to 
prove  him  in  possession  of  the  premises,  were 
not  affected  by  Acts  1855,  p.  57,  providing  that 
the  answer  of  the  defendant  shall  contain  a 
general  denial  of  each  material  statement  or  al- 
legation, and  that  under  such  denial  the  defend- 
ant shall  be  permitted  to  give  in  evidence  every 
defense  that  he  may  have,  either  legal  or  equi- 
table ;  such  act  being  intended  merely  to  change 
the  mode  of  pleading,  and  not  to  increase  the 
amount  of  evidence.— Id. 

[c]  (Sup.  1881) 

Where,  in  a  suit  to  recover  land  described 
as  lying  east  of  and  adjoining  the  eastern 
boundary  of  a  certain  town,  defendant  disclaim- 
ed any  title  to  any  imrt  of  the  land  lying  east 
of  the  eastern  boundary,  the  question  of  the  lo- 


cation of  the  eastern  boundary  of  the  town  was 
immaterial.— Hill  v.  Forkner,  76  Ind.  115. 

[d]  (Svp.  1883)     ' 

In  ejectment  under  the  Ck)de,  if  the  de- 
fendant make  defense,  it  is  not  necessary  to 
prove  him  in  possession  of  the  premises,  as  in 
such  case  his  possession  of  the  land  described  is 
admitted  for  purposes  of  the  action. — College 
Comer  &  R.  Gravel  Road  Co.  v.  Moss,  92  Ind. 
119. 

[e]  (Svp.  1884) 

Where,  in  a  suit  to  recover  realty  all  the 
defendants  joined  in  an  answer  of  general  de- 
nial and  made  defense,  there  was  such  an  ad- 
mission of  possession  on  their  part  as  relieved 
plaintiff  of  the  necessity  of  proving  them  to  be 
in  possession.— Carver  v.  Carver,  97  Ind.  497. 

[f]     (Svp.  1892) 

Under  Rev.  St.  1881,  §  1056,  providing 
that  in  ejectment,  "where  defendant  makes  de- 
fense, it  shall  not  be  necessary  to  prove  him  in 
possession  of  the  premises,"  where  defendants 
pleaded  a  denial  of  the  complaint,  and  on  the 
trial  admitted  plaintiff  to  be  the  owner  of  the 
land,  proof  of  defendants*  possession  is  not  nec- 
essary.—Weigold  V.  Pross,  132  Ind.  87,  31  N 
E.  472. 

For  Cases  fbok  Other  States, 

See  17  Cent.  Dig.  Eject.  {§  220,  221. 

§82.  —  Necessity    of    proof     of    title 
pleaded. 

[a]  (Svp.  1854) 

In  ejectment  brought  by  the  execution  de- 
fendant to  recover  land  levied  on  and  sold  by 
the  sheriff  against  the  purchaser  at  the  sheriflTs 
sale,  such  purchaser  need  only  show  a  judg- 
ment, execution,  sale,  and  sheriff's  deed,  and 
need  not  show  that  there  had  been  an  appraise- 
ment of  the  land  before  the  sale.— Mercer  v. 
Doe  ex  dem.  Nutting,  6  Ind.  80. 

[b]  (Sap.  1865) 

On  the  trial  in  ejectment,  where  plaintiff 
claims  under  a  lease,  the  land  mentioned  in  the 
complaint  must  be  identified  with  that  described 
in  the  lease.— Guy  v.  Barnes,  24  Ind.  345. 

[c]  A  plaintiff  who  bases  his  claim  to  property, 
or  its  possession,  upon  a  legal  title,  cannot  re- 
cover on  the  strength  of  an  equitable  title.— 
(Sup.  1869)  Groves  v.  Marks,  32  Ind.  319; 
(1882)  Stout  V.  McPheeters,  84  Ind.  585. 

[d]  (Svp.  1871) 

In  an  action  to  recover  part  of  10  acres  of 
land  off  the  east  side  of  a  certain  quarter  sec- 
tion, plaintiff  should  not  be  permitted  to  intro- 
duce a  deed  conveying  10  acres  off  the  south- 
east side  of  the  same  quarter  section.— Buch- 
anan V.  Whitham,  36  Ind.  257. 

[e]  (Svp.  1874) 

In  an  action  for  the  recovery  of  real  prop- 
erty, the  deed  of  conveyance  to  plaintiff  under 
which  he  claims  title  is  not  the  foundation  of 
the  action;    and,  if  it  is  set  out  by  copy  and 
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made  part  of  the  complaint,  the  plaintiff  is  not 
thereby  relieved  from  proving  its  delivery.— 
Burkholder  v.  Casad,  47  Ind.  418. 

[f]  (Svp.  1874) 

In  an  action  to  recover  real  estate,  it  is 
not  sufficient  for  the  plaintiff  to  trace  his  title 
back  to  a  remote  grantor,  without  further  evi- 
dence of  title  or  possession  in  such  grantor.— 
Iluddleston  v.  Ingels,  47  Ind.  498. 

[g]  (Sop.  1878) 

In  an  action  for  the  recovery  of  real  es- 
tate, a  party  who  traces  his  title  through  his 
grantors  to  the  United  States  need  not  es- 
tablish possession  in  his  grantors.— Steeple  v. 
Downing.  60  Ind.  478. 

[h]     (S«p.  1880) 

Plaintiff  in  ejectment  must  prove  title  in 
the  remote  grantors,  respectively,  to  render  their 
conveyance  effectual  as  a  link  in  his  chain  of 
title,  it  being  insufficient  merely  to  prove  a  con- 
veyance to  plaintiff  himself.— Shipley  v.  Shook, 
72  Ind.  511. 

[i]     (Sup.  1881) 
Where,  in  ejectment  both  parties  claim  un- 
der the  same  person,  title  in  him  is  admitted, 
and  need  not  be  otherwise  proved.— Woolen  v. 
Rockafeller,  81  Ind.  208. 

U)  (Sup.  1882) 
Where  plaintiff  fails  to  show  either  pos- 
session or  a  continuous  chain  of  title  from  one 
in  possession,  he  cannot  recover,  and  there  is 
no  error  in  striking  out  evidence  consisting  of 
a  chain  of  title  not  reaching  back  to  one  in 
possession.— Start  v.  Clegg,  83  Ind.  78. 

[k]     (Siip.'i883) 

A  party  may  have  different  evidences  of 
title,  and  plead  them  all,  but  he  need  only 
prove  one  good  and  paramount  title.— Leary  v. 
New,  90  Ind.  502. 

[1]  (Sap.  1891) 
One  claiming  under  a  deed  from  a  wo- 
man, who  inherited  from  a  former  husband, 
may  maintain  ejectment  without  showing  that 
she  has  no  children  by  him  living  at  the  time 
she  executed  the  deed.— Grigsby  v.  Akin,  128 
Ind.  591,  28  N.  E.  180. 

[m]    (App.  1904) 

Where  plaintiff  in  an  action  to  recover  real 
estate  alleges  that  he  has  the  legal  title  to  the 
premises  in  fee,  he  cannot  recover  on  proof 
showing  an  equitable  title ;  Burns'  Ann.  St. 
1901,  S  10G6,  requiring  plaintiff  in  such  an  ac- 
tion to  state  the  interest  claimed  in  the  land.— 
Coppock  V.  Austin,  72  N.  E.  C57,  34  Ind.  App. 
319. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  222-228. 
See,  also,  15  Cyc.  pp.  114-118. 

§  84.  — —  Evidenoe      admissible      under 
pleadings. 

Evidence  admissible  under  general  denial,   see 
Pleading,  §  382. 


[a]  (S«p.  1856) 

In  an  action  to  recover  the  possession  of 
real  estate,  defendant,  under  the  Revised  Stat- 
utes of  lS.'i2,  cannot  give  evidence  of  an  out- 
standing title  in  a  third  person  under  a  general 
denial  of  the  allegations  in  the  complaint.— 
MillhoUin  v.  Jones,  7  Ind.  715. 

[b]  (Sap.  1860) 

In  an  action  for  the  recovery  of  realty, 
limitations  or  any  other  defense,  as  provided 
by  Acts  1855.  p.  57,  may  be  given  in  evidence 
under  the  general  denial.— Vail  v.  Ilalton,  14 
Ind.  344. 

[c]  All  defenses  are  admissible  under  the  gen- 
eral issue.— (Sup.  1863)  Woodruff  v.  Gamor,  20 
Ind.  174;  (1880)  Webster  v.  Bebinger,  70 
Ind.  9. 

[dl  All  defenses  are  admissible  under  the  gen- 
eral denial  in  an  action  to  recover  the  posses- 
sion of  real  estate.— (Sup.  1877)  Dale  v.  Frisbie, 
59  Ind.  530;  (1878)  Steeple  v.  Downing.  UO 
Ind.  478;  (1881)  Wood  v.  Eckhouse,  70  Ind. 
354. 

[e]      (Sap.  1882) 

In  a  complaint  for  the  recovery  of  land 
under  Code  1852,  §  590  (Rev.  St.  1881,  §  1055). 
all  matters  of  defense,  including  limitations, 
were  admissible  under  the  general  denial.— 
Brown  v.  Fodder,  81  Ind.  491,  Same  v.  Lee, 
83  Ind.  598. 

[fj      (Sup.  1886) 

Under  a  statutory  general  denial  in  an 
action  for  recovery  of  real  estate,  any  facts 
which  show  that  according  to  the  principles  of 
equity  as  applied  by  courts  of  chancery  the 
plaintiff  ought  not  to  recover  possession  of  the 
land  in  controversy  may  be  given  in  evidenre 
to  defeat  a  recovery.— East  v.  Peden,  108  Ind. 
92,  8  N.  E.  722. 

[g]     (Sap.  1890) 

In  an  action  to  recover  land  which  the  com- 
plaint alleged  was  owned  by  plaintiff  in  fee 
simple,  the  answer  put  the  ownership  in  is- 
sue. Held,  that  the  defense  based  on  the  fact 
that  plaintiff  owned  only  an  undivided  one-third 
of  the  land  was  not  waived  by  failing  to  de- 
mur for  want  of  parties,  or  to  plead  in  abate- 
ment.—Martin  v.  Neal,  125  Ind.  547,  25  N.  E. 
813. 

[h]    (Sap.  1891) 

In  ejectment,  where  plaintiff  claims  land 
included  in  an  unrecorded  deed  to  defendant,  on 
the  ground  that  the  vendor,  after  selling  to  de- 
fendant, remained  in  possession,  and  afterwards 
conveyed  to  plaintiff  without  notice  of  defend- 
ant's deed,  a  reply  by  defendant,  in  addition  to 
the  general  denial,  that  plaintiflTs  deed  contain- 
ed a  reference  to  defendant's  title  sufficient  to 
put  him  on  inquiry,  is  demurrable,  since  such 
fact  can  be  shown  under  the  general  denial,  and 
the  additional  reply  is  merely  argumentative- 
Cincinnati,  I.,  St.  Li.  &  C.  R.  Co.  V.  Smith.  127 
Ind.  401,  20  N.  E.  1009. 
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[i]  (S«p.  1892) 
In  an  action  to  recover  real  estate,  defend- 
ants claimed  title  by  their  cross-complaint,  and 
they  also  answered  the  plaintlfiTs  complaint  by 
peneral  denial.  Held,  that  defendants  were  en- 
titled to  prove  their  title  under  their  cross- 
complaint  and  under  their  answer  of  general 
denial,  and  to  give  in  evidence  any  defense  legal 
or  equitable,  and  a  contention  that  there  was 
no  issue  on  which  evidence  tending  to  prove 
fraud  or  mistake  was  admissible,  was  unten- 
able.—Ewing  V.  Smith,  31  N.  E.  464,  132  Ind. 
205. 

[j]  In  an  action  for  the  recovery  of  real  estate 
all  defenses,  both  legal  and  equitable  may  be 
given  under  the  general  denial.— (Sup.  1895) 
Waters  v.  Lyon,  40  N.  B.  062,  141  Ind.  170; 
(.4pp.  1004)  Richcreek  v.  Russell,  34  Ind.  App. 
217,  72  N.  E.  617. 

[k]      (App.  1903) 

Under  Bums*  Rev.  St.  1901,  §  1067,  pro- 
viding that  in  ejectment  defendant  may,  under 
the  general  denial,  give  in  evidence  every  de- 
fense that  he  may  have,  either  legal  or  equita- 
ble, defendant  may  show  a  mistake  of  descrip- 
tion in  the  deed  under  which  he  claims,  though 
he  cannot  make  it  the  basis  of  affirmative  re- 
lief.—Wieneke  V.  Deputy,  68  N.  E.  921,  31  Ind. 
App.  62X. 

Fob  Cases  from  Otiieb  States, 

See  17  Cent.  Dig.  Eject.  |§  230-236. 
See,  also,  15  C^rc.  pp.  119-123. 

185.  ^—  Variance   between   allegations 
and  proof. 

[a]    (Sap.  1882) 
Proof  of  an  estate  for  years  will  not  sup- 
port an  allegation  of  an  estate  in  fee.— Hunt  v. 
Campbell,  83  Ind.  48. 

[h]     (App.  1892) 

In  ejectment  by  a  landlord  against  a  ten- 
ant holding  over,  the  complaint  described  the 
premises  as  "the  east  18  feet  of  the  west  38% 
feet  of  the  front  90  feet"  of  a  certain  lot,  "be- 
ing 80  feet  front,"  etc.  A  frontage  of  IS  feet 
was  proved.  Held,  that  there  was  no  variance, 
since  the  misstatement  of  frontage  was  a  mere 
informality,  which  will  be  presumed  to  have 
been  amended,  and  was,  moreover,  controlled 
by  the  statement  of  distance,  and  by  the  lease, 
filed  as  an  exhibit,  which  gave  the  true  front- 
age.-Goodbub  v.  Scheller,  3  Ind.  App.  318,  29 
N.  E.  UIO. 

Fob  Cases  fbom  Otueb  States, 

See    17   Cent.    Dig.    Eject.   {f§    220^229; 

39  Cent.  Dig.   Plead.  §  85. 
See,  aI«o,  15  Cyc.  pp.  113-123. 

I  86.   Preanmption*  and  bnrden  of  proof. 

Execution,   existence,  and  identity  of  deed,  see 
Deeds,  f  103. 


[a]  The  burden  is  on  the  plaintiff  in  ejectment 
to  make  out  his  title  and  right  of  possession  by 
affirmative  proof.— (Sup.  1887)  Roots  v.  Beck,  9 
N.  E.  698,  109  Ind.  472 ;  (1895)  Pittsburgh  C, 
C.  &  St.  L.  R.  Co.  V.  O'Brien,  41  N.  E.  528,  142 
Ind.  218. 

[b]  (Svp.  1887) 

Where,  in  ejectment,  defendant's  answer 
consisted  of  a  plea  in  confession  and  avoidance, 
admitting  plaintifiTs  prima  facie  case  and  avoid- 
ing it  by  affirmative  matter,  it  was  proper  for 
the  court  to  charge  that  defendant  was  put  to 
the  proof  of  such  affirmative  matter.— Roots  v. 
Beck,  9  N.  E.  698,  109  Ind.  472. 

[c]  (Svp.  1889) 

In  ejectment  by  the  purchaser  at  a  sale 
under  a  judgment  of  foreclosure  which  is  not 
void  as  to  the  mortgagor,  who  was  the  owner 
and  in  possession  when  the  mortgage  was  given, 
it  will  not  be  presumed  that  defendant,  who 
was  a  stranger  to  the  record  in  the  foreclosure 
suit,  purchased  from  the  mortgagor  before  the 
foreclosure  proceedings,  especially  where  there 
is  nothing  to  show  that  he  ever  had  any  title.— 
Bateman  v.  Miller,  118  Ind.  345,  21  N.  E.  292. 

[d]  (Svp.  1891) 

Where  defendant,  in  ejectment  brought  by 
one  claiming  under  a  deed  from  a  woman  who 
inherited  from  a  former  husband,  claims  that 
she  had  children  by  such  husband  living  at  the 
time  she  executed  the  deed,  the  burden  is  on 
him  to  show  it.— Grigsby  v.  Akin,  128  Ind. 
591,  28  N.  B.  180. 

[el      (Svp.  1896) 

In  an  action  for  the  possession  of  land, 
plaintiff  claimed  title  by  adverse  possession,  the 
possession  having  ceased  several  years  before 
suit,  while  defendant  was  in  possession  under 
claim  of  ownership  at  the  time  of  suit.  Held, 
that  plaintiff  had  the  burden  of  showing  title 
and  the  right  to  possession.— Wilson  v.  Johnson. 
145  Ind.  40,  38  N.  E.  38,  43  N.  B.  930. 

In  an  action  for  the  possession  of  land, 
plaintiff  claimed  title  by  adverse  possession,  the 
possession  having  ceased  several  years  before 
suit,  while  defendant  was  in  possession  under 
claim  of  ownership  at  the  time  of  the  suit. 
Held,  that  plaintiff  had  the  burden  of  showing 
title.-Id. 

[f]  (Svp.  1897; 

In  ejectment  under  Rev.  St.  1894,  i  1069 
(Rev.  St.  1881,  I  1057),  the  burden  is  upon  the 
plaintiff  to  show  his  title,  and  the  failure  of  the 
defendant  to  establish  any  title  can  afford  the 
plaintiff  no  ground  for  recovery.— Graham  v. 
Lunsford,   48   N.    E.   627,   349  Ind.   83. 

[g]  (App.  1909) 

In  ejectment  the  burden  is  on  plaintiffs  not 
only  to  show  title  in  themselves,  but  that  they 
are  entitled  to  possession  according  to  the 
strength  of  their  own  title,     regardless  of  the 
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weakness  of  that  of  their  adversary.— Furst  v. 
Satterfield,  89  N.  E.  906. 

Fob  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  238-245. 
See,  also,  15  Cyc.  pp.  123-129. 

§  87.  AdmiMibiUt7  of  evidenoe. 

Admissions  as  evidence,  see  EJvidence,  §  229. 

Best  and  secondary  evidence,  see  Evidence,  { 
157. 

Documentary  evidence,  see  Evidence,  §  343. 

Improvements  by  defendant,  see  post,  §  139. 

Improvements  or  taxes,  see  post,  §  147. 

Materiality  of  evidence,  in  general,  see  Evi- 
dence, §  143. 

Parol  evidence  to  vary  instrument,  see  Evi- 
dence, §  390. 

YoR  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  EJject.  §§  240-278. 
See,  also,  15  Cyc.  pp.   129-143. 

S  88.  In  general. 

Mental  incapacity  of  grantor,  see  Deeds,  (  68. 

[a]  (S«p.  1S82) 

Where  an  action  of  ejectment  was  not 
founded  on  a  contract  with  or  demand  against 
the  deceased  mother  or  infant  defendants,  but 
on  a  sale  made  under  foreclosure  of  a  vendor's 
lien  against  their  father,  the  rightful  defendant 
in  the  case,  plaintiff's  testimony  as  to  what  oc- 
curred between  him  and  the  father  in  refer- 
ence to  the  possession  of  the  property  after  the 
mother^s  death  and  before  the  bringing  of  the 
action  was  competent.— Bitting  v.  Ten  Eyck,  85 
Ind.  357. 

Fob  Cases  from  Other  States, 

See  17  Cent.   Dig.   Eject.  §§  240-248. 
See,  also,  15  Cyc.  pp.  129-131. 

§  89.  — —  Identity    and    description    of 
property. 
[a]       (Sup.  1871) 

A  deed  to  the  plaintiff,  in  an  action  to  re- 
cover real  estate,  in  which  the  real  estate  is 
described  in  the  general  terms  alleged  in  the 
complaint,  and  which>  does  not  contain  the  par- 
ticular description  in  the  complaint,  is  not  ad- 
missible in  evidence.— Inge  v.  Garrett,  tiS  Ind. 
9G. 

[b]  (Sap.  1S79) 

In  ejectment  to  recover  a  strip  of  land  ly- 
ing between  a  tract  conveyed  to  plaintiff  by 
deed  and  a  tract  conveyed  to  defendant  in  the 
same  manner,  and  which  defendant  claimed 
as  against  plaintiff  by  an  estoppel  originating 
in  a  survey  made  at  the  request  of  plaintiff's 
grantor,  the  deed  to  defendant  showing  what 
land  was  thereby  conveyed  to  him  was  irrele- 
vant.—Mull  V.  Orme,  67  Ind.  95. 

[c]  (Sup.  1881) 

Where  the  defense  to  an  action  of  eject- 
ment comprises  a  confession  that  defendant 
was    in   possession    of    the    property    described 


in  the  complaint,  evidence  of  the  boundaries  of 
the  land  is  irrelevant  Code,  S  697.— Rucker 
V.  Steelman,  73  Ind.  39C. 

[d]     (Sap.  1883) 

The  recorded  plat  of  a  city  lot  is  proper 
evidence  for  plaintiff  in  ejectment  for  part 
thereof.— Meikel  v.  Greene,  94  Ind.  344. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.   Eject.  §§  249-253. 
See,  also,  15  Cyc.  p.  132. 

§  90.  —  Title  and  right  to  possession. 

Self-serving  declarations,  see  Evidence,  §  273. 

[a]  (Sap.  1829) 
In  ejectment,  evidence  tending  to  show 
that  a  deed  under  which  plaintiff  claimed  the 
title  was  fraudulent  and  void  as  to  creditors  of 
the  grantor  is  admissible.— Brown  v.  Wyncoop, 
2  Blackf.  230. 

[b]  (Sap.  1851) 

Where  title  is  claimed  through  a  boanl 
of  county  commissioners,  the  record  of  a  deed 
from  a  third  person  to  the  board  of  justices  of 
such  county  is  admissible,  as  evidence  of  the 
claimant's  title.— Doe  ex  dem.  Trustees  of  Bap- 
tist Church  V.  Trustees  of  Methodist  Episcopal 
Church,  2  Ind.  047. 

[c]  (Sap.  1865) 

In  an  action  for  the  possession  of  real  es- 
tate, evidence  is  admissible  to  prove  that  plain- 
tiff, at  the  time  he  made  a  conveyance  was  a 
minor.— Miles  v.   Lingerman,  24   Ind.  385. 

[d]  (Sap.  1872) 

Where  A.  seeks  to  recover  of  B.  the  pos- 
session of  real  estate,  and  B.  claims  possession 
under  a  lease  from  A.  to  C,  and  by  C.  assign- 
ed to  B.,  the  lease  is  competent  evidence  on 
the  part  of  A.  to  show  that  the  time  for  which 
the  premises  were  leased  has  expired.— Cromie 
V.  Hoover,  40  Ind.  49. 

[e]  (Sap.  1874) 

To  make  out  a  title  to  real  estate  under  a 
sheriff's  sale,  the  judgment,  execution,  return, 
and  sheriflTs  deed  are  pertinent  and  relevant 
evidence,  when  otherwise  unobjectionable. — 
White  V.  Rice,  48  Ind.  225. 

[f]  (Sap.  1874) 

In  an  action  to  recover  possession  of  real 
estate,  where  the  plaintiff  claims  title  by  pur- 
chase at  sheriflTs  sale  under  a  decree  of  fore- 
closure, the  decree  of  foreclosure  and  order  of 
sale,  the  return  of  the  sheriff  thereon,  and  the 
deed  of  the  sheriff  to  the  plaintiff,  are  compe- 
tent evidence  for  the  plaintiff.— Splahn  t.  Gil- 
lespie, 48  Ind.  397. 

[g]  (Sap.  1881) 

In  a  suit  to  recover  possession  of  land,  a 
power  of  attorney  to  lease,  mortgage,  sell,  and 
convey  real  estate,  and  dispose  of  personal  prop- 
erty for  the  payment  of  debts  of  the  persons  by 
whom  it  was  executed,  was  not  admissible  in 
evidence  to  show  a  right  to  possession  by  the 
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person  to  whom  it  was  given,  as  it  was  made 
to  him  to  aid  in  the  preservation  of  the  proper- 
ty, and  not  to  enable  him  to  deprive  the  owner 
of  it  in  opposition  to  his  wishes,  and  in  a  man- 
ner prejudicial  to  his  interests.— Goss  t.  Mea- 
dors,  78  Ind,  528. 

[h]     (Sup.  1881) 

WTiere,  in  an  action  to  recover  possession 

.of  real  estate  and  to  quiet  title,  a  paragraph  of 
the  complaint  alleged  that  defendant  had  no 
valid  claim  of  title  under  a  deed  from  the 
grantee  in  a  tax  deed,  the  admissibility  of  the 

4ieed  from  the  grantee  in  the  tax  deed,  when 
offered  in  evidence  as  proof  of  title,  was  not 
promoted  by  such  averment. — Woolen  v.  Rock- 

rafeller,  81  lad.  208. 

[!]  (Sup.  1884) 
Where  a  complaint  alleged  that  defend- 
ant, who  had  leased  land,  remained  in  posses- 
sion after  his  term,  keeping  plaintiff,  who  had 
ft  lease  out  of  possession,  it  was  proper  to  per- 
mit the  introduction  of  evidence  as  to  the  con- 
tract between  the  landlord  and  each  of  the 
parties.— Boyce  f.  Graham,  91  Ind.  420. 

[J]      (S«p.  1884) 

A  will  devised  real  estate  to  a  devisee  for 
life,  with  power  to  sell  the  same,  and  pass  a 
■title  in  fee  to  the  purchaser.  The  devisee  con- 
veyed the  real  estate  by  a  deed  of  general 
warranty,  purporting  to  convey  the  fee  to  a 
purchaser.  Subsequently  the  devisee  executed 
a  deed  reciting  that  the  prior  conveyance  was 
intended  to  convey  a  fee  by  executing  the  -pow- 
^r  of  disposition  conferred  by  the  testator's 
wilL  Heldf  in  fi,  suit  by  one  claiming  under 
the  will  to  recover  the  property,  that  the  sec- 
ond deed  was  admissible  as  against  the  ob- 
jection that  it  was  immaterial  and  irrelevant. 
— Downie  v.  Buennagel,  94  Ind.  228. 

[k]     (Sap.  1887) 

A  decree  of  foreclosure  of  a  mortgage,  and 
public  notice  pjE  sale,  otherwise  admissible  in 
evidence,  are  not  rendered  inadmissible  merely 
because  the  county  in  which  the  land  is  sit- 
uated is  not  stated  in  either;  it  appearing  that 
the  decree  was  ]:endered  by  the  Clinton  circuit 
court,  that  no  objection  was  made  to  the  juris- 
diction of  that  court,  that  the  mortgage  de- 
scribed the  land  as  in  Clinton  county,  and  that 
the  land  was  described  in  such  decree  and  no- 
tice as  lying  in  a  township  and  range  found  in 
no  other  county  In  the  state.— Bryan  v.  Scholl, 
lOO  Ind.  367.  10  N.  E.  107. 

For  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  E^ect.  §§  254-277. 
See,  also,  15  Cyc.  pp.  134-143. 

i  91.  —.»  Poflseisloii  and  ouster. 

Parol  evidence,  see  Evidence,  §  400. 

For  Cases  from  Other  States, 
See  17  Cent.  I>io.  Eject.  §  278. 
See,  also,  15  Cyc.  p.  143. 


§  92.  Weight  amd  avfieieney  of  OTideneo. 

Effect  of  tax  deeds  as  evidence,  see  Taxation, 
SI  787-789. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  {{  279-298. 
See,   also,  15  Cyc.   pp.   144-154. 

§  95.  — -  Title  and  risht  to  possessioii* 

Instructions,  see  i>ost,  {  110. 

[a]  (Svp.  181S) 

The  appearance  of  a  defendant,  naming 
himself  executor,  when  admitted  in  ejectment, 
instead  of  the  tenant  in  x>ossession,  is  no  evi- 
dence in  the  suit  of  the  death  of  his  alleged  tes- 
tator, under  whom  he  claims,  nor  is  his  pre- 
vious recovery,  though  so  named,  in  a  forcible 
detainer  against  the  plaintiflTs  lessor,  any  evi- 
dence of  it.— Buntin  v.  Doe  ex  dem.  Duchane,  1 
Blackf.  20. 

[b]  (Sap.  1817) 

Evidence  in  ejectment  examined,  and  held 
to  show  title  in  plaintiff  sufficient  to  warrant 
a  verdict  in  his  favor. — Grimes  v.  Doe  ex  dem. 
Shute,  8  Blackf.  371. 

[c]  (Sap.  1848) 

Plaintiffs  offered  in  evidence  a  deed,  made 
in  1834,  by  M.,  conveying  all  his  interest,  and, 
as  attorney  in  fact  for  K.  and  S.,  all  their  in- 
terest, in  the  demanded  premises,  to  G.,  a  quit- 
claim deed  from  G.  to  the  tenant,  reciting  that 
the  land  was  conveyed  to  him  in  1834  by  M., 
and  proof  that  the  plaintiffs  were  the  heirs  of 
K.  and  S.,  and  that  K.  and  S.  died  before  the 
deed  was  made  in  1834.  No  other  testimony 
was  offered,  and  judgment  was  rendered  for 
plaintiff  by  the  court  to  whom  the  cause  was 
submitted.  HeW,  that  the  evidence  was  not 
sufficient  to  sustain  the  judgment.— Goodwin  v. 
Doe  ex  dem.  Kensett,  1  Ind.  302,  Smith,  12G. 

[d]  (Sup.  1850) 

Defendant  claimed  under  sherifiTs  deed, 
which  he  produced,  and  proved  a  judgment  in 
favor  of  A.  against  B.,  an  entry  by  C,  the  les- 
sor, as  replevin  bail,  and  a  revival  of  the  judg- 
ment in  favor  of  A.*s  administrator.  He  also 
proved  the  issuing  of  a  venditioni  exponas,  and 
that,  under  it,  he  purchased  the  land ;  the  rents 
and  profits  having  been  first  offered  for  sale 
without  effect.  Held^  that  this  evidence  was 
sufficient,  prima  facie,  to  warrant  a  verdict  for 
the  defendant.— Roe  ex  dem.  Weirick  v.  Ross, 
2  Ind.  99. 

[e]  (Sap.  1850) 

Where  plaintiff  in  ejectment  traces  title 
to  a  person  in  x)ossession  under  a  deed,  and  to 
the  same  source  from  which  the  defendant  de- 
rives title,  such  plaintiff  need  not  show  a  patent 
from  the  United  States  to  sustain  his  title. — 
Pierson  v.  Doe  ex  dem.  Turner,  2  Ind.  123. 

[f]     (Sap.  1850) 
In   an  action   of  ejectment  commenced   in 
1848,  A.  introduced  a  general  warranty  deed  to 
himself  from  B.,  made  in  1843,  and  it  was  ad- 
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mitted  that  the  grantor  was  in  possession  at 
the  time  of  making  the  deed.  Heldj  that  B.*s 
deed,  and  his  possession  at  the  time  it  was  ex- 
ecuted, were  sufficient  evidence,  prima  facie,  of 
the  lessor's  title. — Applegate  v.  Doe  ex  dem. 
Hall,  2  Ind.  IGO. 

[g]     (Sup.  18S1) 

In  an  action  of  ejectment  by  heirs,  an  en- 
tire failure  of  proof  that  the  intestate's  grantor 
entered  the  land  or  had  possession,  or  that  his 
grantee  had  possession,  and  of  the  contents, 
tenor,  or  delivery  of  the  deed  to  the  intestate, 
and  a  conflict  of  evidence  as  to  its  execution, 
justify  a  finding  for  defendant.— Brandenburg  v. 
Seigfried,  75  Ind.  508. 

[h]    (Sap.  18S1) 

In  an  action  of  ejectment,  evidence  showed 
that  plaintiff  derived  title  by  purchase  from  the 
purchaser  at  foreclosure  sale  to  the  property 
mortgaged  by  the  ancestor  of  defendant,  and 
that  defendant  had  been  a  party  to  the  suit  to 
foreclosure,  and  had  made  default.  Defendant 
claimed  that  he  had  made  valuable  improve- 
ments on  the  lot,  that  it  had  been  included  in 
the  mortgage  by  mistake,  and  that  plaintiff  in 
the  foreclosure  suit  had  notice  of  his  adverse 
possession,  but  his  evidence  failed  to  show  this. 
Heldf  that  a  finding  for  defendant  was  not  sus- 
tained by  the  evidence.— Burkhard  v.  Schneider, 
80  Ind.  140. 

[i]  (Sup.  1882) 
In  ejectment,  wherein  plaintiffs  claimed  as 
heirs  of  a  certain  person,  evidence  held  suffi- 
cient to  show  that  such  person  had  parted  with 
his  title  in  his  lifetime.— Hagenbuck  v.  Mc- 
Claskey,  81  Ind.  577. 

U]  (Sup.  1882) 
In  an  action  to  recover  possession  of  land, 
evidence  on  defendant's  part  showing  the  decree 
of  a  court  of  competent  jurisdiction,  the  issue 
and  delivery  of  a  certified  copy  thereof  to  the 
sheriff,  the  advertisement  and  sale,  payment  of 
the  purchase  money,  and  the  execution  of  a 
certificate  and  deed  was  abundantly  sufficient 
to  show  title  in  defendant— Lovely  v.  Speis- 
shoffer,  85  Ind.  454;  Schlarb  v.  Simons,  Id. 
001. 

[k]     (Sup.  1887) 

Where  the  plaintiff  establishes  by  an  un- 
broken line  of  record  evidence,  from  the  United 
States  government  down  to  himself,  that  he  is 
the  owner  in  fee  simple  of  the  land,  and  the 
defendants,  who  are  his  daughter  and  her  hus- 
band, show  no  title  and  no  right  to  the  pos- 
session except  what  they  got  from  an  agreement 
under  which  the  plaintiff,  in  consideration  of  his 
daughter  living  with  him,  was  to  deed  the 
daughter  the  land,  reserving  to  himself  the  con- 
trol, possession,  and  use  during  his  life,  there  is 
no  evidence  to  support  a  verdict  in  favor  of  the 
defendants.— Zenor  v.  Johnson,  111  Ind.  42,  11 
N.  E.  616. 


[1]      (Sup.  1890) 

In  ejectment,  evidence  that  plaintiff  de- 
rives title  from  a  grantor  whose  ancestor  had 
acquired  the  fee  by  adverse  possession  estab- 
lishes the  ownership  of  the  fee  in  plaintiff. — 
McWhorter  v.  Heltzell,  124  Ind.  129,  24  X.  E. 
743. 

[m]     (Sup.  1890) 

In  ejectment  against  one  claiming  under  a 
tax  deed,  plaintiff  must  trace  his  title  to  the 
government,  or  to  one  who  had  possession  of  the 
premises.— Grayson  v.  Schlamm,  126  Ind.  142^ 
25  N.  E.  810. 

In  ejectment  to  recover  certain  land,  evi- 
dence that  plaintiff's  ancestor  at  one  time  sur- 
veyed the  land,  but  never  resided  thereon,  that 
he  at  one  time  sold  the  same  to  another  and 
died  in  another  state,  but  leaving  the  exact  date 
of  his  death  in  doubt  and  being  conflicting  as 
to  whether  the  grantee  ever  occupied  the  land, 
was  insufficient  to  prove  possession  on  the  part 
of  such  ancestor.— Id. 

[n]    (App,  1904) 

Evidence  in  a  suit  for  the  recovery  of  the 
possession  of  land  by  one  claiming  the  legal  ti- 
tle in  fee  simple  examined,  and  held  insufficient 
to  show  a  fee-simple  title  in  plaintiff,  essential 
to  a  recovery.— Coppock  v.  Austin,  72  N.  E.  657,. 
34  Ind.  App.  310. 

For  Cases  from  Other  States, 

See  17   Cent.    Dig.    Eject.   §§  280-295. 
See,  also,  15  Cyc.  pp.  145-153. 

§  06.  — ^  Possession  and  ouster. 

[a]    (Sup.  1842) 

If  the  .consent  rule  in  ejectment  require  the- 
defendant  to  confess  on  the  trial  the  possession 
of  the  premises,  as  well  as  the  lease,  entry,  and 
ouster,  it  is  evidence  of  such  possession  as  well 
as  of  the  lease,  entry,  and  ouster.— Rawley  v* 
Doe  ex  dem.  Beachamp,  6  ^Blackf.  143. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  296-298. 
See,  also,  15  Cyc.  pp.  153,  154. 


IV.  TRIAL,  JUDGMENT,  ENFORCE- 

MENT  OF  JUDGMENT,  AND 

REVIEW. 

Admission  by  appearance  of  possession  of  land,. 

see  Appearance,  §  12. 
Conclusiveness  of  judgment,  see  Judgment,  §§ 

634-749. 
Lis  pendens,  see  Lis  Pendens,  {  11. 
Merger  and   bar  of  causes   of  action  and  de-^ 

fenses,  see  Judgment,  §§  546-633. 
Right  to  trial  by  jury,  see  Jury,  §  14. 
Statutory  new  trial  as  right,  see  New  Trial,. 

§  176. 
Time  of  trial  in  general,  see  Trial,  S  5. 

§  104.   Proceedings  preliminary  to  trial. 
[a]      (Sap.  1881) 

During  an  action  of  ejectment,   the  court 
cannot  order  a  sheriff  to  take  possession  with- 
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out  giving  the  oath  or  bond  required  of  a  re- 
ceiver.—College  Corner  &  R.  Gravel  Road  Co.  v. 
Moes,  77  Ind.  139. 

Fob  Cases  from  Other  States, 

See  17  Cent.   Dig.   E^ect.  §§  299,  300. 
See,  also,  15  Qrc.  pp.  154,  155,  157-159. 

$  107.   Snlnniasion  of  issues, 
[a]      (Sup.  1872) 

In  an  action  to  recover  the  possession  of 
real  estate  and  for  damages  for  buildings  re- 
moved from  the  same,  where  it  was  admitted 
by  the  pleadings,  and  by  the  defendants  after 
the  evidence  was  closed,  that  the  plaintiff  was 
the  owner  of  the  real  estate,  and  that  the 
buildings  were  removed  at  a  time  when  the  de- 
fendants had  no  legal  right  to  occupy  the  prem- 
ises, it  was  unnecessary  for  the  court  to  sub- 
mit to  the  jury  any  questions  of  fact,  except 
the  assessment  of  the  amount  of  damages  sus- 
tained by  the  plaintiff.— Cromie  v.  Hoover,  40 
Ind.  49. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.   Eject.  §  311. 
See,  also,  15  Cyc.  p.  163. 

S  108.  Dismissal  or  nonsuit  at  trial. 

Persons  entitled  to  dismiss,  see  Dismissal  at^d 
Nonsuit,  §  21. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  E^ect.  §  310. 
See,  also,  15  Cyc.  p.  105. 

1110.  Instmotions. 

Error  in  instructions  cured  by  withdrawal  or 
giving  other  instructions,  see  TRiAt,  §  290. 

[a]  (Sup.   1S18) 

A  refusal  in  ejectment  by  a  lessee  against 
a  third  person  to  instruct  that  plaintiff,  to  re- 
cover, must  prove  a  clear  legal  title  in  his  les- 
sor to  the  land  is  reversible  error.— Jared  v. 
Goodtitle  ex  dem.  Hill,  1  Blackf.  29. 

[b]  (Sup.  1850) 

In  an  action  of  ejectment,  an  instruction 
that,  "to  make  a  line  between  the  parties  on 
the  supposed  fence  by  consent  and  agreement, 
it  must  be  shown  that  this  fence,  or  pretended 
line,  had  a  fixed,  certain,  and  established  locali- 
ty, and,  if  the  pretended  fence  or  line  was  shift- 
ing, the  jury  should  not  find  for  the  plaintiff," 
was  correctly  refused,  as,  if  the  parties  once 
agreed  on  a  fence  line  between  them,  the  fence 
might  be  afterwards  removed,  under  circum- 
stances which  would  not  affect  the  line  as 
agreed  upon.— Wiley  v.  Doe  ex  dem.  Meynecke, 
2  Ind.  230. 

[c]  (Sup.  1878) 

Where  defendants  in  ejectment  claim  title 
hy  adverse  possession,  but  show  no  paper  title, 
save  what  may  have  been  derived  through  cer- 
tain tax  deeds  which  convey  no  title  to  the 
defendants  whatever,  a  charge  that  the  defend- 
ants claim  the  land  in  dispute  by  virtue  of  a 


title  raised  and  created  alone  by  taking  and 
holding  possession  thereof  for  at  least  20  years 
before  the  suit  was  commenced,  and  not  through 
or  by  virtue  of  any  paper  title,  was  not  er- 
roneous.—Steeple  V.  Downing,  00  Ind.  478. 

[d]  (Sap.  1884) 

In  an  action  to  recover  land,  an  instruction 
that,  if  the  evidence  shows  that  the  deed  read 
in  evidence  executed  to  the  plaintiffs  was  execut- 
ed when  the  defendant  was  in  adverse  posses- 
sion of  the  land  and  claimed  it  as  his  own,  then 
such  deed  was  void  as  to  the  defendant,  and 
conveyed  to  the  plaintiffs  no  title  whatever  and 
they  could  not  recover  under  such  deed,  was  not 
erroneously  modified  by  adding,  "Unless  the 
jury  further  find  that  the  grantors  of  plaintiffs; 
while  in  possession  of  the  land  sold  it  and  gave 
title  bond  and  surrendered  the  possession  to- 
the  purchaser,  who  then  took  possession,  and 
afterwards  the  grantors  executed  to  the  plain- 
tiffs a  deed  in  pursuance  of  the  sale."— Burk  v. 
Andis,  98  Ind.  59. 

[e]  (Sup.  1906) 

Where,  in  ejectment,  plaintiff  established  a 
valid  record  title,  except  for  an  outstanding  tax 
title  in  defendant,  the  court  properly  charged 
that  the  record  evidence  introduced  by  plaintiff 
showed  a  legal  title  to  the  land  in  him,  and 
that  he  would  be  entitled  to  recover  unless  de- 
fendant by  other  evidence  had  shown  that  such 
title  had  been  divested.— May  v.  Dobbins,  77 
N.  E.  353,  100  Ind.  331. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Elject.  §§  319-320. 

§111.   Verdict  and  finding;*. 

[a]  (Sup.  1872) 

In  ejectment,  plaintiff  moved  "for  a  judg- 
ment on  the  special  findings  of  the  jury,  for  the 
reason  that  the  parol  contract  referred  to  in 
said  findings  contradicts  the  record  under  which 
the  defendant  claims  title  to  the  land  in  con- 
troversy." Held  not  such  a  motion  for  judg- 
ment on  the  special  findings  notwithstanding 
the  general  verdict  as  is  contemplated  by  2  Gav. 
&  H.  St.  p.  200,  §  337,  providing  that,  when  the 
special  finding  of  facts  is  inconsistent  with  the 
general  verdict,  the  former  shall  control  the  lat- 
ter, and  the  court  shall  give  judgment  accord- 
ingly.—Farley  V.  Eller,  40  Ind.  319. 

[b]  (Sup.  1882) 

WTiere  the  proof  of  the  facts  alleged  in  the^ 
cross-complaint  in  a  suit  to  recover  realty  would 
necessarily  disprove  the  facts  alleged  in  the  com- 
plaint, the  finding  of  the  jury  on  the  cross-com- 
plaint in  favor  of  the  defendant  was  by  impli- 
cation a  finding  against  the  plaintiff  on  the  com- 
plaint, and  the  verdict  therefor  substantially- 
covered  the  issues. — Chambers  v.  Butcher,  82 
Ind.  508. 

[c]  (Sup.  1888) 

Where  the  complaint  claims  120  acres, 
while  the  other  pleadings  show  that  only  a  strip 
of  100  feet  wide  is  in  controversy,  a  verdict  that 
the  jury  find  for  plaintiff,  and  assess  his  dam- 
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ages  at  $42,  cannot  be  sustained  under  Rev.  St. 
1881,  §§  564-579,  which  provide  that  the  judg- 
ment shall  conform  to  the  verdict,  and  clearly 
specify  the  relief  granted.— Cincinnati,  H.  &  I. 
K.  Co.  v.  Clifford,  113  Ind.  4G0,  15  N.  E.  524. 

[d]  (Sup.  1891) 
Where,  in  an  action  of  ejectment,  the  an- 
swers to  special  interrogatories  are  not  irrecon- 
-cilable  with  the  general  verdict  in  favor  of  de- 
fendant, and  do  not  find  all  the  facts  entitling 
plaintiflT  to  recover,  the  general  verdict  will  pre- 
vail.—Barnes  V.  Turner,  28  N.  E.  322,  129  Ind. 
110. 

[e]      (Sup.  1895) 

A  special  finding  by  the  court  in  an  ac- 
tion of  ejectment  that  **plaintifE  purchased  tract 
B,"  and  that  he  "became  the  grantee  of  tract 
B  by  conveyance  from  D.,"  is  too  indefinite  to 
sustain  a  conclusion  of  law  that  plaintiff  is  the 
owner  and  entitled  to  the  possession  of  said 
tract,  when  there  were  two  persons  mentioned 
in  the  finding  by  that  name,  only  one  of  whom 
owned  said  tract,  and  it  did  not  appear  of  which 
^ue  plaintiff  was  the  grantee.  —  Mitchell  v. 
Brawley,  140  Ind.  216,  39  N.  E.  497. 

[f  J      (Sup.  1897) 

In  an  action  to  recover  possession  of  land, 
in  which  plaintiff  alleged  that  she  "is  the  owner 
in  fee  simple,"  etc.,  a  judgment  in  her  favor 
was  not  supported  by  a  special  finding  that  she 
was  the  owner  in  fee  in  1854,  about  40  years 
before  the  trial.— Craig  v.  Bennett,  146  Ind. 
574,  45  N.  E.  792. 

A  finding  that  plaintiff  is  entitled  to  posses- 
sion is  necessary  to  sustain  a  judgment  for 
plaintiff. — Id, 

J''*OB  Cases  from  Otheb  States, 

See  17  Cent.  Dig.  Eject.  §§  327-345 ;   40 

Cent.  Dig.  Trial,  §§  787,  877,  928. 
See,  also,  15  Cyc.  pp.  160-172. 


§  112.   New  trial  on  sround  of  error  or 
irresularity. 

Presumptions  as  to  refusal  or  grant  of  new 
trial  on  appeal,  see  Appeal  and  Ebbob,  § 
933. 

>?tatutory  new  trial  as  of  right,  see  New 
Tbial,  §§  176,  178,  181. 

Fob  Cases  fbom  Otiieb  States, 

See  17  Cent.  Dig.   Eject.  §§  340-351. 
See,  also,  15  Cyc.  pp.  172-174. 

§  113.  Judgment. 

Actions    or   other  proceedings   for   review,    see 

Judgment,  §  335. 
Arrest  of,  see  Judgment,  §  203. 
By  default,  see  Judgment,  §  103. 
KJoUateral  attack  on  judgment,  see  Judgment, 

§  501. 
Conclusiveness,   see   Judgment,   §§   034-749. 
Equitable  relief  against,  see  Judgment,  §§  430, 

459. 


Merger  and  bar  of    causes  of  action  and  de- 
fenses, see  Judgment,  §§  540-033. 
Nunc  pro  tunc  entry,  see  Judgment,  {  273. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Eject.  §§  352-379. 
See,  also,  15  Cyc.  pp.  174-183. 

§  114.  «—  Form  and  requisites  in  gen- 
eral. 

[a]  (Sup.  1821) 

An  omission  of  the  quod  recuperet  ter- 
minum,  in  a  judgment  in  ejectment,  is  only  a 
clerical  mistake,  and  may  be  amended  in  the 
court  below  after  error  brought.— Fite  v.  Doe 
ex  dem.  Bingham,  1  Blackf.  127. 

[b]  (Sup.  1831) 

In  ejectment,  where  there  was  a  verdict  and 
judgment  for  defendant,  judgment  for  costs  was 
rendered  against  the  lessor,  instead  of  against 
the  nominal  plaintiff.  Held,  that  such  judg- 
ment, being  defective  only  in  form,  may  be 
amended  on  motion  in  the  court  below.— Doe  ex 
dem.  Brown  v.  Owen,  2  Blackf.  452. 

[c]  (Sop.  1844) 

Judgment  cannot  be  rendered  against  the 
casual  ejector  until  after  the  tenant  in  posses- 
sion has  made  default— Jackson  v.  Goodtitle 
ex  dem.  Bromley,  7  Blackf.  129. 

[d]  (Sap.  1849) 

Where  defense  is  made  as  to  only  a  part 
of  the  land  claimed  by  the  lessor  of  the  plaintiff 
in  his  declaration,  the  plaintiff  should,  in  any 
event,  recover  the  land  as  to  which  no  defense 
is  made. — Doe  ex  dem.  Hutchinson  v.  Horn,  1 
Ind.  303,  Smith,  242,  50  Am.  Dec.  470. 

[e]  (Sap.  1868) 

WTiere  one  of  plaintiffs  holds  the  legal  ti- 
tle in  his  own  right  and  as  trustee  of  his  co- 
plaintiffs,  he  is  entitled  to  recover  the  entire 
property.-^Adler  v.  'Sewell,  29  Ind.  598. 

[f]  (Sap.  1882) 

A  clause,  in  a  judgment  for  defendant,  to 
the  effect  that  the  judgment  shall  not  prejudice 
the  rights  of  the  parties  as  to  any  other  action, 
practically  nullifies  the  judgment,  and  should 
be  stricken  out  on  motion. — Evans  v.  Schafer, 
80  Ind.  135. 

[g]  (Sap.  1883) 

In  ejectment,  the  judgment  must  follow 
the  complaint  as  to  the  description  of  the 
property  and  the  writ  of  possession  of  the  judg- 
ment.—College  Comer  &  R'.  Gravel  Road  Co. 
v.  Moss,  92  Ind.  119. 

[h]     (Sap.  1883) 

Partition  cannot  be  awarded  in  ejectment 
where  the  answer  is  a  general  denial. — Roberts 
V.  Lanam,  92  Ind.  380. 

[i]     (Sap.  1885) 
If  plaintiff  in  ejectment  recovers,  he  is  en- 
titled to  growing  or  cut  crops  which  were  plant- 
ed  after  the  action   was  begun.— McCasl in   v. 
State  ex  rel.  Auditor  of  State,  99  Ind.  428. 


This  Digest  is  compiled  on  tlie  Key-Non&lier  System.    For  ezplanatioi^^e^ase  iii« 

jitized  by  VjLT 


3  lu 


£4  Ind.  DlK— Page  2L9] 


EJECTMENT,  IV. 


§  121 


Ul  (Svp.  1886) 
The  evidence  cannot  be  considered  in  de- 
termining a  motion  for  judgment  on  the  special 
findings  notwithstanding  the  general  verdict; 
and  in  ejectment,  when  the  facts  specially  found 
establish  an  apparent  absolute  title  in  plaintiff, 
this  will  not  overthrow  the  general  verdict,  be- 
cause defendant  may  be  entitled  to  the  posses- 
sion—Cox  V.  Ratcliffe,  105  Ind.  374,  5  N. 
B.  5. 

[k]     (Sup.  1889) 

Where  the  complaint  contains  proper  aver- 
ments to  entitle  plaintiffs  to  possession,  and  a 
general  prayer  for  relief,  and  there  are  an  ap- 
pearance, trial,  and  finding  that  plaintiffs  are 
the  owners  and  entitled  to  possession,  and  de- 
fendant is  in  the  unlawful  possession,  judgment 
for  possession  is  proper,  though  there  is  no 
specific  prayer  therefor.— E3vans  v.  Schafer,  119 
Ind.  40,  21  N.  E.  44a 

[1]  (Sup.  1889) 
Where  the  facts  found  in  ejectment  show 
the  plaintiff  to  be  the  owner  in  fee  of  the  land 
sued  for,  and  a  proper  judgment  is  rendered 
thereon,  such  judgment  will  not  be  reversed  be- 
cause the  conclusions  of  law  merely  state  that 
plaintiff  was  seised  of  a  good  and  sufficient  ti- 
tle.—Sphung  V.  Moore,  120  Ind.  352,  22  N.  E. 
319. 

[m]     (Sap.  1891) 

Where,  in  ejectment,  it  appears  that  de- 
fendants hold  i>ossession  as  purchasers  at  a 
mortgage  foreclosure  sale,  that  plaintiffs'  *  title 
is  subject  to  the  mortgage,  but  that  the  fore- 
closure w^s  void  as  to  them,  it  is  proper  to  de- 
cree a  foreclosure  of  the  mortgage  as  against 
plaintiffs.— Goodell  v.  Starr,  127  Ind.  198,  26 
N.  E.  793. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  352-370,  372, 

374-378. 
See,  also,  15  Cyc.  pp.  174-178. 


$115.  -*-  Partial  reoovery. 
[a]      (Sop.  1821) 

In  ejectment,  on  several  demises  of  sepa- 
rate tracts  of  land,  laid  in  different  counts,  if 
there  be  proof  of  one  count  only,  the  verdict 
should  be  in  favor  of  the  plaintiff  on  that  count, 
and  of  the  defendant  on  the  others ;  but  if,  in 
i*uch  a  case,  there  be  a  general  verdict  of  guilty, 
judgment  may  be  taken  on  the  count  proved, 
and  a  nolle  prosequi  entered  as  to  the  others. — 
Fite  v.  Doe  ex  dem.  Bingham,  1  Blackf.  127. 

[b]  (Sup.  1845) 

In  ejectment  for  an  ^ntire  tract  of  land, 
any  undivided  i)ortion  of  it  may  be  recovered. — 
Doe  ex  dem.  Moore  v.  Abernathy,  7  Blackf. 
442. 

[c]  (Sap.  1882) 

If  a  defendant,  in  an  action  for  the  recov- 
ery of  real  estate,  desires  to  present  the  ques- 
tion whether,  upon  the  facts  found,  there  should 


be  a  recovery  of  a  certain  tract  conveyed  to 
him,  which  is  part  of  the  land  in  suit,  he  should 
ihove  for  judgment  against  the  plaintiff  in  re- 
spect to  that  tract,  or  £rhould  except  specially 
to  the  judgment  in  favor  of  the  plaintiff  in  so 
far  as  it  affects  such  tract.— Holman  y.  Elliott, 
86  Ind.  231. 

[d]      (Sap.  1890) 

In  an  action  to  recover  land  which  the 
complaint  alleged  was  owned  by  plaintiff  in  fee 
simple,  the  answer  put  the  ownership  in  issue. 
It  appeared  that  plaintiff  owned  an  undivided 
one-third  of  the  land  only.  Held^  that  plaintiff 
could  recover  only  that  portion  of  the  property. 
—Martin  v.  Neal,  125  Ind.  547,  25  N.  E.  813. 

For  Cases  from  Other  States. 

See  17  Cent.  Dig.  Eject.  §§  373,  407. 
See,   also,   15  Cyc.  p.  181;    note,   54  Am. 
Dec.  415. 

§  117.  — —  Operation  and  elf  eot. 

Conclusiveness,  see  Judgment,  §§  634-749. 
Merger  and  bar  of  causes  of  action   and   de- 
fenses, see  Judgment,  §§  540-633. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Eject.  §  379. 
See,  also,  15  Cyc.  p.   183;    notes,  39  Am. 
Dec.  311,   85  Am.   Dec.   187. 

§118.  Ezeoution    and     enforcement    of 
Jndsment. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  380-404, 
See,  also,  15  Cyc.  pp.  184-189;    note,  30 
L.  R.  A.  129. 

§  120.  — —  Writ  of  possession. 

Restraining  interference  with  execution  of 
writ  of  possession,   see  Injunction,   §  3. 

[a]     (Sup.  1847) 

The  associate  judges  of  one  county  have  no 
authority  in  vacation  to  restrain  by  injunction 
the  execution  of  a  writ  of  habere  facias  pos- 
sessionem directed  to  the  sheriff  of  another 
county.— State  v.  Michaels,  8  Blackf.  436. 

The   general   rule   that,  where   a   sole  de-   • 
fendant  dies  after  judgment  and  before  execu- 
tion, an  execution  issued  without  a  revivor  of 
the   judgment   by   scire   facias  is  void,   is   ap- 
plicable to  the  action  of  ejectment.— Id. 

For  Cases  from  Other  States, 

See    17    Cent.    Dig.    Eject.    §§    380-395, 

308-404. 
See,   also,  15  Cyc.  pp.  184,  185;    note,  15 

Am.  St.  Rep.  56. 

§121.  Appeal  and  error. 

E}stoppel  to  take  appeal,  see  Appeal  and  Er- 
ror, §  161. 

Necessity  of  formal  judgment  to  authorize  re 
view,  see  Appeal  and  Error,  §  123. 
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Presentation  and  reservation  in  lower  court 
of  grounds  of  review,  see  Appeal  and  Er- 
ror, §  193. 

Presumptions  on  appeal,  see  Appeal  and  Er- 
ror, §  933. 

[a]  (Sup.  1822) 

In  ejectment,  a  writ  of  error  will  not  lie 
in  the  name  of  the  casual  ejector.— Stiles  v. 
Jackson  ex  dem.  Nelson,  1  Blackf.  214. 

[b]  (Sap.  1841) 

The  omission  to  insert  in  the  declaration  in 
ejectment  the  name  of  the  defendant  who  ap- 
pears to  the  action,  instead  of  the  casual  ejector, 
cannot  be  assigned  for  error.— Stackhouse  v. 
Doe  ex  dem.  Reynolds,  5  Blackf.  570. 

[c]  (Sup.  1897) 

Where,  in  ejectment,  judgment  is  rendered 
against  one  defendant  and  in  favor  of  the  oth- 
er, the  overruling  of  a  motion  to  apportion  the 
costs  cannot  be  reviewed,  unless  the  latter  de- 
fendant is  a  party  to  the  appeal. — Laughery 
Turnpike  Co.  v.  McCreary,  147  Ind.  52G,  4(3 
N.  E.  906. 

For  Cases  from  Other  States, 

See  17  Cent.   Dig.    E^ect.   §§  405-418. 
See,  also,  15  Cyc.  pp.  190-194. 

§  123.   Costs. 

[a]  (Sap.  1831) 

If  in  ejectment  there  be  a  verdict  and  judg- 
ment for  the  defendant,  the  judgment  for  the 
costs  must  be  entered  against  the  nominal 
plaintiff,  and  not  against  the  lessor.— Doe  ex 
dem.  Brown  v.  Owen,  2  Blackf.  452. 

[b]  (Sup.  1872) 

After  judgment  in  ejectment,  and  until  a 
new  trial  has  been  granted,  there  is  nothing  to 
try  in  that  action,  and  the  party  then  making 
costs  must  pay  them.— Whitlock  v.  Vancleave, 
39  Ind.  511. 

[c]  (Sup.  1889) 

Where  defendant  in  a  suit  for  wrongful 
withholding  possession  of  real  estate  owned  by 
plaintiff  refuses  to  yield  possession  in  defiance 
of  the  judgment  in  favor  of  plaintiff,  and  in  op- 
position to  bis  disclaimer,  and  thus  compels 
plaintiff  to  take  out  a  writ  of  ouster,  he  will 
burden  himself  with  all  costs.— McAdams  v. 
Lotton,  20  N.  E.  523,  118  Ind.  1. 

For  Cases  from  Other  States, 

See  17  Cent.   Dig.    Eject   §§  431-435. 
See,  also,  15  Cyc.  pp.  197-200. 

V.  DAMAGES,    MESNE    PROFITS,    IM- 
PROVEMENTS,  AND   TAXES. 

Jurisdiction  of  equity  to  recover  mesne  profits, 
see  Equity,  §  46. 


§  126.   Nominal    damases    in    action    of 
ejeotment. 
[a]     (Snp.  1S81) 
In  an  action  of  ejeotment,  where  there  is 
a  defense,  the  plaintiff  can  only  recover  nom- 
inal damages,  unless  he  proves  that  defendant 
received  the  rents  or  occupied  the  premises  in 
person  or  by   tenants.— Dobbins  v.   Baker,  80 
Ind.  52. 

For  Cases  from  Other  States, 
See  17  Cent.  Dig.  Eject.  §  437. 
See,  also,  15  Cyc.  p.  209. 

§  127.   Recovery    of    actual    damages    or 
mesne  profits  in  action  of  eject- 
ment. 
[a]     (Svp.  1862) 

Where  the  court  finds  that  there  would 
have  been  no  rents  on  lands  without  the  im- 
provements made  thereon  by  the  occupants,  it 
is  error  to  charge  such  occupants  with  rents 
which  are  but  the  result  of  their  own  labor.^ 
Adkins  v.  Hudson,  19  Ind.  392. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  438-443,  453. 
See,  also,  15  Cyc.  p.  200. 

§  128.  Actions  for  mesne  profits. 

Conclusiveness   of   judgment  in  ejectment,   see 
Judgment,  §  747. 

[a]     (Sap.  1S44) 

In  trespass  for  mesne  profits,  after  judge- 
ment in  ejectment,  the  defendant,  to  prevent  a 
recovery  of  profits  that  accmed  before  service 
of  the  declaration  in  ejectment,  may  prove  that 
he  had  not  occupied  the  premises  before  such, 
service.— Vance  v.  Inhabitants  of  Congressional 
Tp.,  7  Blackf.  241. 

[bl     (App.  1900) 

An  action  to  recover  mesne  profits  from 
one  in  wrongful  possession  of  real  estate  may 
be  maintained  independently  of  an  action  for 
the  possession  of  the  property. — O'Reilly  v. 
I>ong,  58  N.  E.  5G3,  25  Ind.  App.  529. 

[c]      (App.  1900) 

Burns'  Rev.  St.  1894,  $  10G2  (Horner's- 
Rev.  St.  1897,  §  1052),  authorizes  an  action  to 
recover  real  estate  by  one  having  an  interest 
therein  and  a  right  to  possession.  Bums'  Rev. 
St.  1894,  §  1070  (Horner's  Rev.  St.  1897,  « 
10G8),  authorizes  the  i-ecovery  of  possession  of 
such  property,  and  damages  for  the  wrongful 
use  and  occupation  thereof,  in  the  same  action. 
Burns'  Rev.  St.  1894,'  §  1071  (Homer's  Rev.  St. 
1897,  §  1059),  provides  that,  if  .the  right  of  pos-^ 
session  expires  before  the  claimant  can  be  put 
in  possession,  he  shall  only  obtain  a  judgment 
for  damages.  Held^  that  an  independent  action 
for  mesne  profits  for  the  wrongful  use  and  pos- 
session of  real  estate  may  be  maintained,  al- 
though the  plaintiff  has  recovered  the  poases- 
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sica  iB  a  former  action  of  ejectment.— Hunch- 
ton  V.  Long,  58  N.  E.  563,  25  Ind.  App.  530. 

Fob  Cases  from  Othsb  States, 

See   17  Cent.    Dig.    Eject.    §|    43S-440, 

442,  443,  454,  456. 
Sw",  also,  15  Cyc.  pp.  213-218. 

S 132.  Measure  of  damases  or  profits. 

[a]  (S«p.  1862) 

I'nder  the  occupying  claimants'  act  (2  Rev. 
St  p.  172),  providing  that  the  fair  value  of  the 
rents  and  profits  which  have  accrued,  without 
the  improvements,  to  the  time  of  rendering 
jndjqnent.  shall  be  assessed,  does  not  mean  the 
rendition  of  judgment  in  the  original  or  eject- 
ment suit,  but  the  judgment  for  the  improve- 
ments.—Adkins  v.  Hudson,  10  Ind.  302. 

[b]  (S«p.l881) 

A  plaintiff  who  recovera,  in  an  action  for 
the  possession  of  real  estate,  is  also  entitled 
to  recover  for  the  use  and  occupation  of  the 
premises  for  a  period  not  exceeding  six  months, 
and  in  cases  of  wanton  aggression  of  the  de- 
fendant the  jury  may  award  exemplary  dam- 
ases.- Uill  v.  Forkner,  76  Ind.  115. 

[c]  (S«p.l881) 

In  ejectment  to  recover  certain  premises, 
plaintiff  on  being  held  entitled  to  recover  is 
entitled  to  the  rents,  profits,  and  interest  up  to 
the^rendition  of  the  judgment— Dobbins  v.  Bak- 
<r/sO  Ind.  52. 

[d]  (8«]».  1882) 

In  actions  for  the  recovery  of  land,  mesne 
profits  may  be  allowed  to  the  day  of  trial. — 
Hays  V.  Wilstach,  82  Ind.  13. 

[e]  (Sap.  1882) 

In  an  action  of  ejectment,  the  damages  re- 
<*verable  are  for  the  time  of  the  tortious  hold- 
ing only.— Smith  v.  Wood,  83  Ind.  522. 

[I]     (Sn  p.  18S4) 
In  an  action  to  recover  possession  of  land 
and  damasks  for  its  detention,  the  damages  may 
be  recovered  up  to  the  rendition  of  the  judg- 
ment—.lobnson  V.  Briscoe,  02  Ind.  367. 

For  Cases  fbom  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  444-447,  440- 

452. 
See.  also,  15  Cyc.  pp.  205-200. 

1 134.  Allesations  and  prayers  in  plead- 
iass  as  to  damages  or  mesne 
profits. 

Ul    <  Sup.  1861) 
In  an  action  for  mesne  profits,  every  de- 
fense may  be  made   under   the  general   issue; 
the  action  being   an   equitable   one.— Davis  t. 
I>oe.  2  Ind.  500. 

[b]    (App.  1900) 

The  complaint    in    an    action    to    recover 

iwsne  profits,  without  the  possession  of  the  land, 

most  allege  that  the  complainant  was  entitled 

^  the  land  daring  the  time  which  defendant 


was  in  wrongful  possession,  and  for  which  the 
recovery  is  sought.— O'Reilly  v.  Long,  58  N.  E. 
563,  25  Ind.  App.  529. 

Fob  Cases  from  Otheb  States. 

See  17  Cent.  Dig.  Eject.  §§  457,  458. 
See,  also,  15  Cyc.  pp.  214,  215. 

§  135.   ETidenoe  as  to  damages,  rents,  or 
profits. 
[a]     (Sop.  1882) 

In  a  suit  to  recover  possession  of  real  es- 
tate and  damages  for  its  detention,  begun  in 
May,  1882,  evidence  of  its  rental  value  from 
September  1,  1881,  to  September  1,  1882,  is 
admissible  to  show  the  amount  of  damage  for 
its  detention  from  September  1,  1881.— Cooper 
v.  Robertson,  87  Ind.  222. 

For  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  450,  460. 
See,  also,  15  Cyc.  pp.  215,  216. 

§  130.   Rislits  of  parties  as  to  improve- 
ments in  seneraL 

[a]  (Sap.  1832) 

Defendant,  in  an  action  of  trespass  for 
mesne  profits  after  a  recovery  against  him  in 
ejectment,  cannot  plead,  in  bar  of  the  action, 
that  the  rents  and  profits  did  not  exceed  the 
value  of  his  improvements,  unless  such  value 
was  assessed  under  the  direction  of  the  court  in 
the  action  of  ejectment.— Chesround  v.  Cunning- 
ham, 3  Blackf.  82. 

The  right  of  an  occupying  claimant  to  re- 
cover for  the  value  of  his  improvements,  on  a 
recovery  against  him  in  ejectment,  is  not  a 
common-law  right,  but  is  entirely  of  statutory 
origin. — Id. 

[b]  (Sup.  18C3) 

Semble,  that  an  appeal  by  defendant  from 
a  judgment  in  ejectment  could  not  be  taken  as 
a  waiver  of  his  claim  as  an  occupying  claimant. 
—Graham  v.  Doe  ex  dem.  McDonald,  4  Ind. 
615. 

[c]  (Sup.  1879) 

In  an  action  for  possession  of  certain  real 
estate,  the  defendant  offered  to  prove  that  he 
had  made  permanent  improvements  thereon, 
subsequent  to  the  date  of  a  sheriff's  sale  to 
the  plaintiff,  under  a  decree  of  foreclosure. 
Held,  that  the  evidence  was  properly  rejected. 
— Osbom  V.  Storms,  65  Ind.  321. 

Fob  Cases  from  Other  States, 

See  17  Cent.  Dig.  Eject.  §§  468,  470-475, 

477,  470-481. 
See,  also,  15  Cyc.  pp.  218-232. 

§  142.   Grounds     for     compensation     for 
improvements  or  taxes  paid. 
[a]      (Sap.  1885) 

Defendant  in  ejectment  is  not  entitled  to 
an  allowance  for  betterments  unless  it  appears 
that  he  was  a  bona  fide  purchaser.— Bryan  v. 
Uland,  101  Ind.  477,  1  N.  E.  52. 
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[b]  (Sup.  1893) 
Where  one  claiming  land  under  a  tax  deed 
makes  permanent  improvements,  it  is  presum- 
ed that  the  improvements  were  made  in  good 
faith,  until  the  contrary  be  shown.— Hilgehberg 
V.  Northup,  134  Ind.  92,  33  N.  E.  786. 

Fob  Cases  fbom  Otheb  States, 

See   17  Cent.   Dig.    Eb'ect.   §§  472,   47G, 

477,  483-501. 
See,  also,  15  Cyc.  pp.  218-224. 

§  143.   Set-off  of  improTemeiits  or  taxes 
SLt^ainnt  damases  or  mesne  prof- 
its. 
[a]     (Sup.  1837) 

Where  defendant  in  ejectment  is  entitled 
to  compensation  for  improvements,  complainant 
will  be  allowed  the  value  of  the  rents  without 
the  improvements,  a  balance  struck  between 
defendant's  claim  for  improvements  and  the 
value  of  such  rents,  and  judgment  given  for  the 
difference,  either  for  complainant  or  defendant, 
as  the  case  may  be.— Elliott  v.  Armstrong,  4 
Blackf.  421. 

Fob  Cases  fbom  Otueb  States, 

See  17  Cent.    Dig.   Eject.   §§  502-508. 
See,   also,   15   Cyc.   pp.   231-232;    note,   9 
Am.  St.  Rep.  795. 

§  147.  ETidenoe  as   to   improTements   or 
taxes. 

[a]  (Sap.  1823) 

A.,  having  recovered  in  ejectment  against 
B.,  sued  him  for  mesne  profits,  and  obtained 
judgment  on  demurrer.  While  that  suit  was 
pending,  B.  brought  an  ejectment  against  A. 
for  the  premises,  and  recovered.  On  A.'s  ex- 
ecuting his  writ  of  inquiry,  B.  offered  his  judg- 
ment in  evidence  in  mitigation  of  damages; 
but  the  record  not  showing  the  date  of  the  de- 
mise, and  that  B.*s  title  had  commenced  be- 
fore A.'s  cause  of  action,  it  was  considered  in- 
admissible.—Buntin  V.  Duchane,  1  Blackf.  255. 

[b]  (Sap.  1858) 

Where  in  a  suit,  under  the  occupying  claim- 
ant law,  to  recover  the  value  of  improvements 
made  on  land,  the  case  was  at  issue  upon  the 
making  of  the  improvements,  it  seems  that  the 
plaintiff  might  prove  the  value.— McGill  v.  Ken- 
nedy, 11  Ind.  20. 

A  title  bond  introduced  to  show  that  plain- 
tiff had  no  claim  for  improvements,  or  evidence 
that  plaintiff  had  come  into  court  and  acknowl- 
edged that  his  claim  had  been  paid,  was  inad- 
missible because  not  pertinent  to  the  issue.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Eject.  |$  520,  521. 
See,  also,  15-  Cyc.  pp.  235,  236. 

§  148.   Prooeedinss  for  aUowanoe  for  im- 
prorements  or  taxes. 
[a]     (Sap.  1853) 

After  judgment  in  ejectment  in  the  circuit 
court  for  the  lessor  of  the  plaintiff,  the  defend- 


ant filed  a  petition  under  the  occupying  claim- 
ant law,  which  was  resisted ;  and,  the  president 
judge  being  absent,  the  associate  judges,  who 
were  divided  in  opinion,  placed  the  result  of 
their  deliberations  upon  the  record  as  follows: 
"Being  divided  in  opinion,  we  cannot  agree  up- 
on the  propriety  of  allowing  or  overruling  said 
motion."  Then  followed  the  petition.  No 
judgment  was  rendered,  nor  motion  interposed 
at  the  proper  time  for  a  new  trial,  nor  bill  of 
exceptions  taken,  nor  was  the  evidence  inserted 
in  the  record.  Held  that,  in  legal  contempla- 
tion, the  petition  was  still  i)ending  in  said 
court ;  and  semble  that,  on  motion,  a  judgment 
might  yet  be  entered  nunc  pro  tunc,  or  the  pe- 
titioner might  have  the  petition  docketed  and 
proceed  de  novo. — Graham  v.  Doe  ex  dem.  Mc- 
Donald, 4  Ind.  615. 

[b]     (Sap.  1869) 

In  an  action  to  recover  possession  of  real 
property  under  a  claim  of  absolute  title,  the 
defendant  in  possession  cannot  have  the  value 
of  his  lasting  improvements  ascertained  under 
the  statute  concerning  occupying  claimants  un- 
til the  determination  of  the  question  of  title. — 
Wemke  v.  Ilazen,  32  Ind.  431. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Eject  §§  500-515,  517- 

519,  522-524,  531. 
See,  also,  15  Cyc.  pp.  232  -23U. 

§  149.   Verdiot    and    findinss   as   to    Ini- 
provements  or  taxes. 
[a]      (Sap.  1872) 

In  an  action  under  the  law  in  regard  ta 
occupying  claimants,  in  the  absence  of  a  geperal 
verdict,  it  is  an  essential  fact  for  the  jury  to 
find  whether  the  claimant  had  color  of  title. — 
Cain  V.  Hunt,  41  Ind.  4CC. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Eject.  §§  525,  520. 
See,  also,   15  Cyc.  p.  237. 

§  150.  ProTisions  of  JudKinent  as  to  im- 
proTements  or  taxes  and  en- 
f oreement  tliereof. 

[a]  (Sap.   1825) 

The  statute  providing  that  where  an  oc- 
cupying claimant  is  willing  to  pay  the  value  of 
the  land  without  the  improvements,  where  in 
ejectment  proceedings  it  'has  been  adjudged  that 
he  was  not  entitled  to  the  land,  in  which  case 
the  successful  claimant  shall  not  be  entitled  to 
possession  until  he  pays  the  occupant  for  im- 
provements, is  constitutional. — Armstrong  v. 
Jackson  ex  dem.  Elliott,  1  Blackf.  374. 

[b]  (Sap.  1892) 

Rev.  St.  1881,  §§  1074,  1075,  provide  that 
when  an  occupant  of  land,  who  has  made  valu- 
able improvements,  is  afterwards  found,  in  the 
proper  action,  not  to  be  the  rightful  owner,  he* 
may  file  a  complaint  asking  that  his  rights  be 
adjusted,  and  no  execution  shall  issue  to  put  the 
real  owner  in  possession  except  as  hereinafter 
provided.     Section   1076  provides  that  the  is- 
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sues  joined  on  the  complaint  shall  be  tried  as  in 
other  cases,  and  that  the  court  or  jury  shall  a» 
sess  the  value  of  the  improyements ;  the  dam- 
ans, if  any,  which  the  premises  may  have  sus* 
tained ;  the  value  of  the  rents  and  profits ;  the 
value  of  the  estate  of  the  successful  party ;  and 
the  taxes  paid  by  the  occupant.  Sections  1077, 
1078,  provide  that,  if  the  plaintiff  in  the  princi- 
pal action  shall  pay  to  the  occupant  the  amount 
found  to  be  due,  he  s^all  be  entitled  to  a  writ 
of  possession,  but  that,  if  he  fail  to  do  this,  the 
occupant  may  take  the  land  upon  paying  the 
value  thereof  aside  from  the  improvements. 
Heldf  that  a  judgment  recovered  by  the  occu- 
pant does  not  merge  a  judgment  for  damages  in 
the  principal  action.— HoUingsworth  v.  Stumph, 
131  Ind.  546,  30  N.  E.  525. 

Fob  Cases  fbom  Otheb  States, 

See   17  Cent.   Dig.    Eject.    §§   527,    528, 

531,  532. 
See,  also,  15  Cyc.  p.  237. 

f  152.  Appeal  and  error. 
[a]    (Svp.  1863) 

Semble,  that  after  judgment  in  ejectment 
a  proceeding  commenced  under  the  occupying 
claimant  law  of  1843  is  invested  with  the  attri- 
butes of  an  independent  action,  and  may,  the 
judgment  in  ejectment  being  suffered  to  rest,  be 
the  subject  of  an  appeal  to  the  Supreme  Court. 
— Graham  v.  Doe  ex  dem.  McDonald,  4  Ind. 
615. 

Fob  Cases  fbom  Otheb  States, 

See  17  Cent.  Dig.  Eject.  §§  466,  533,  534. 
See,  also,  15  Cyc.  p.  239. 

VI.   EQUITABLE  EJECTMENT. 

[No  paragraphs  or  references   in   this  Digest. 
But  see  17  Cent.  Dig.  Eject.  §§  536-550.] 


EJUSDEM  GENERIS. 

See-- 

Ademption  of  legacies.     Wills,   S   764. 

Construction   of   Factory   Act.      Masteb    ani> 

Sebvant,  S  121. 
Of  municipal   charter.     Municipal    Cob- 

pobations,  S  58. 


ELECTION. 

Sce-^ 

Acts  of  accused,  proof  of  which  is  offered  un^ 

der  one  count.     Cbiminal  Law,   §  678. 
Avoidance  of  policy  by.     Insubance,  §§  268, 

305,  310,  371,  390,  392,  640. 
Causes  of  action,  counts,  or  defenses.     Plead* 

ING,  §  369. 
Counts  in  indictment  or  information.     Indict- 
ment AND  Infobmation,  §  132. 
County  or  district  for  bringing  suit.     Venue, 

§  16. 
Dower    and    right    of    inheritance.      Descent 

AND  Distbibution,  §§  64,  65. 
Jointure   or   settlement    and    dower.      DowERr 

S  58. 
Purchase   of    premises   by   lessee.      Landlobd 

AND  Tenant,  §  92. 
Kenewal  of  lease.     Landlord  and  Tenant, 

S  86. 
Rescission  of  contract  of  sale.     Vendob  and 

PUBCHASEB,    §    101. 

Of  mutual  benefit  certificate.     iNSURANCEr 
§  815. 
Suit  in  equity  or  at  law.    Equity,  S  43. 
Taking  dismissal  or  nonsuit.     Dismissal  and 

Nonsuit,  i  30. 
Termination    of    employment.      Master    and 

Servant,  {  20. 
Testamentary    provisions   and   other   rights   io 

general.     Wills,  §§  778-803. 
Waiver  of  lien  under  conditional  sale.     Sales, 

i  477. 
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ELECTION   OF   REMEDIES. 

Scope-Note, 

[INCLUDES  choice  between  different  means  of  redress  afforded  by  law  for  the  same 
Injury  or  different  forms  of  proceeding  on  the  same  cause  of  action;  when  such  election 
Is  allowed  or  required;    and  nature,  requisites,  operation,  and  effect  of  such  election. 

[EXCLUDES  election  between  inconsistent  or  alternative  rights,  claims,  etc.  (see 
WUl9\  Contracts;  Principal  and  Agent  \  Equity);  election  between  remedies  incident  to 
particular  transactions  (see  Carriers ;  Insurance ;  Sales ;  and  other  specific  heads) ;  and 
election  between  counts  In  pleadings  (see  Pleading)  or  in  indictments  (see  Indictment  and 
Information),    For  complete  list  of  matters  excluded,  see  cross-references,  post] 


Analysis, 

§    2.  Causes  of  action  and  remedies  subject  to  election, 

§    3.  Inconsistency  of  alternative  remedies. 

§    7.  Acts  constituting  election. 

§    8.  Validity  and  finality  of  election. 

§  11.  Mistake  as  to  remedy. 

§  12.  Want  of  jurisdiction  or  ineffectiveness  of  remedy, 

§  13.  Operation  and  effect. 


§  14.  In  general. 

§  15.  Remedies  barred. 


Cross-Rcfcrcnces, 


y^ect  on  limitations.  Limitation  of  Ac- 
tions, §  17. 

Itemedies  for  review.  Appeal  and  Error,  § 
12. 

Between,  hy  or  aaraliiBt  partlealar  elass- 
eu  of  person*. 

Principal  or  agent,  or  both.     Principal  and 

Agent,  §§  183,  184. 
Purchaser   of    land   against   vendor.      Vendor 
AND  Purchaser,  §  342. 
Or  grantees  of  mortgaged  premises.    Mort- 
gages, $  202. 
Seller  of  goods  against  buyer.     Sales,  §§  340, 

479. 
Survivor  and  estate  of  deceased   joint  debtor. 

Executors  and  Administrators,  §  208. 
Vendor   of   land   against    purchaser.      Vendor 
and  Purchaser,  f  301. 


Particular   cansea   or  arronndii    of  aetlon. 

Sce-^ 

Abatement  of  nuisance.     Municial  Corpora- 
tions, §  623. 
Award.     Arbitration  and  Award,  $  85. 
Breach  of  contract  by  buyer.     Sales,   S§  340, 
470. 
By  purchaser.     Vendor  and  Purchaser, 

i  301. 
By  vendor.     Vendor  and   Purchaser,   ( 
342. 
Enforcement  of  as8es.sments  for  municipal  im- 
provements.    Municipal  Corporations, 
§  525. 
Of   execution   and   judgment   in   claimant's 
action  of  replevin  or  replevin  bond.    Ex- 
ecution, §  204. 
Execntion  against  debtor  and  surety   for  stay 

of  former  execution.    Execution,  §  177. 
Recovery   of  trust  property.     Trusts,  i   350. 


I   2.    Causes  of  aotion  and  remedies  sub- 
ject to  election. 

[a]  (Sap.  1853) 

A  defendant  may  elect  between  claiming  a 
sot-oflf  or  recoupment  in  an  action  brought 
against  him  and  bringing  a  cross-action  for  his 
demand.— Rankin  v.  Harper,  4  Ind.  585. 

[b]  (Sup.  1884) 

A  person  who  becomes  replevin  bail  on  a 
judgment  rendered  on  a  note  secured  by  mort- 


gage, and  who  is  compelled  to  pay  it,  is  enti- 
tled to  be  subrogated  to  all  the  rights  of  the 
mortgagee  or  any  holder  of  the  mortgage ;  and, 
since  he  has  a  remedy  to  foreclose  the  mort- 
gage, or  to  collect  by  execution  the  judgment  re- 
covered against  the  mortgagor,  or  to  enforce  a 
promise  made  by  a  purchaser  of  the  property 
for  his  benefit,  he  may  pursue  either,  as  the 
existence  of  one  does  not  deprive  him  of  the 
right  to  enforce  either  of  the  others. — Pence  v. 
Armstrong,  95  Ind.  191. 
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§  H 


[c]  (App.  1892) 

Conceding  that  a  sale  of  stock  by  a  widow, 
who  had  only  a  life  interest  therein,  conferred 
no  better  title  on  the  purchaser  than  the  widow 
had,  still  the  remainderman  was  not  bound  to 
follow  the  stock,  but  could  sue  the  widow*! 
executor  for  its  conversion.— Moore  v.  Baker, 
4  Ind.  App.  115,  30  ^.  E.  629,  51  Am.  St.  Rep. 
203. 

[d]  (App.  1900) 

Where  there  is  no  legal  duty  except  ttat 
arising  from  a  contract,  there  can  be  no  election 
between  an  action  on  contract  and  one  in  tort, 
since  in  such  case  there  is  no  cause  of  action  in 
tort.— Parrill  v.  Cleveland,  C,  C.  &  St.  L.  R. 
Co.,  55  N.  E.  1026,  23  Ind.  App.  638. 

Fob  Cases  fboh  Other  States, 

See  18  Cent.  Dig.  Elect,  of  Rem.  §  2. 
See,  also,  20  Cyc.  p.  87. 

I  3.    laconsifltemoy   of   alteraatlTe   rem- 
edies. 

[a]  (Sap.  1882) 

Where  a  town  trustee  deposited  money 
.arising  from  the  sale  of  the  town  bonds  in  a 
bank  to  his  account  as  ^'trustee,'*  and  the  bank 
appropriated  if  for  a  debt  of  his  own,  held, 
that  a  suit  on  his  bond  for  such  of  the  money 
as  could  not  be  traced  was  not  inconsistent 
with  a  suit  against  tlie  bank  for  the  money  de- 
posited.—Bundy  V.  Town  of  Monticello,  84  Ind. 
119. 

[b]  (App.  1899) 

By  suing  ex  contractu,  a  party  is  not  pre- 
cluded from  afterwards  filing  an  additional 
paragraph  in  tort,  based  on  the  same  facts,  and 
taking  judgment  thereon  by  default,  process 
having  been  duly  served. — Leach  v.  Adams,  52 
X.  E.  813,  21  Ind.  App.  547. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elect,  of  Rem.  §§  3,  4. 
See,   also,  15  CJyc.  pp.  257-259. 

I  7.    Aets  eonstltutiiis  eleetlon. 

[a]  (Sap.  1890) 

Where  there  is  no  election  compelled  by 
the  action  of  the  adverse  party,  and  nothing 
more  is  done  than  to  file  a  complaint  for  rescis- 
sion of  a  contract  for  the  exchange  of  land  and 
in  the  same  proceeding  so  amend  it  as  to  make 
It  a  complaint  for  damages,  there  is  no  such  act 
or  conduct  as  concludes  the  plaintiff.- Nyse- 
wander  v.  Lowtnan,  24  N.  E.  355,  124  Ind.  584. 

[b]  (S«p.  1890) 

The  mere  bringing  of  a  suit  to  rescind  a 
contract  is  not  such  an  election  of  remedies  as 
to  preclude  plaintiff  from  amending  the  com- 
plaint so  as  to  make  it  one  for  damages  for 
false  representations  whereby  the  contract  was 
induced.— Nysewander  v.  Lowman,  124  Ind. 
o84,  24  N.  E.  355,  distinguishing  Pursley  v. 
Wikle  (188^  118  Ind.  139,  19  N.  E.  478. 


[c]  (Svp.  1897) 

The  fact  that  a  person  joins  in  a  complaint 
as  plaintiff  does  not  constitute  a  conclusive  elec- 
tion of  remedies  which  will  estop  him,  by  leave 
of  court,  to  dismiss  his  complaint,  and  join  in 
a  cross-complaint  as  a  dffendant. — McCoy  v. 
Stockman,  46  N.  E.  21,  146  Ind.  668. 

[d]  (App.  1908) 

An  action  against  an  owner  of  property, 
upon  coupons  for  the  cost  of  municipal  improve- 
ments, on  the  owner*8  personal  waiver,  and  re- 
covery of  personal  judgment  therein,  was  not 
an  election  of  remedies,  precluding  a  subsequent 
enforcement  of  the  liability  against  the  property 
improved,  since  the  personal  liability  of  the 
owner  to  which  resort  was  had  was  merely 
ancillary  to  the  right  to  foreclose  the  assess- 
ment lien,  which  right  continued  as  long  as  the 
assessment  remained  unpaid.— City  of  Indian- 
apolis V.  City  Bond  Co.,  42  Ind.  App.  470,  84 
N.  E.  20. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elect,  of  Rem.  S  12. 
See,  also,  15  Cyc.  pp.  259-2G1,  264,  265. 

I    8.    Validity  and  finality  of  election. 

For  Cases  from  Other  States. 

See    18    Cent.    Dig.    Elect,    of    Rem.    $| 

13-15. 
See,  also,  15  Cyc.  pp.  261,  262. 

§  11.  —  Mistake  as  to  remedy. 
[a]     (Svp.  1887) 

A  party  who  imagines  he  has  two  or  more 
remedies,  or  who  misconceives  his  rights,  is  not 
to  be  deprived  of  all  remedy  because  he  first 
tries  a  wrong  one.— Bunch  v.  Grave,  12  N.  B. 
514,  111  Ind.  351. 

B.,  having  title  to  the  undivided  one-third 
of  certain  real  estate,  the  remaining  two- thirds 
of  which  was  purchased  by  G.  at  sheriflTs  sale, 
had  the  same  set  off  to  her  by  partition.  The 
whole  land  was  subject  to  a  certain  mortgage, 
upon  foreclosure  of  which  it  was  decreed  that 
G.'s  part  be  first  sold.  G.  obtained  an  assign- 
ment of  the  decrees  and  mortgages,  and  declared 
his  purpose  to  hold  them  alive  until  the  prin- 
cipal and  interest  should  equal  the  value  of  the 
whole  tract,  and  then  to  sell  it  all  to  satisfy 
them.  B.,  misconceiving  her  remedy,  filed  a 
petition  to  compel  G.  to  sell  the  land  according 
to  the  decrees,  claiming  that  two-thirds  would 
satisfy  the  whole.  The  petition  was  granted, 
and  the  order  aflBrmed  on  appeal.  Sale  was 
had,  and  G.  bid  in  his  own  land  for  a  small 
sum.  The  first  proceeding  thus  proved  unavail- 
ing, because  of  the  delay  made  by  G.  Held,  up- 
on petition  by  B.  to  quiet  title,  and  have  such 
mortgages  canceled  as  to  her,  that  she  had  not 
forfeited  her  right  to  that  relief.— Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elect  of  Rem.  {  14. 
See,  also,  15  Cyc.  p.  262. 
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§  12.  —  Want  of  jurisdiotlon  or  inef- 
feotlTeness  of  remedy. 

[a]     (Sup.  1887) 

Neittier  an  administrator  de  bonis  non,  nor 
a  person  holding  a  claim  allowed  against  a  de- 
cedent's estate,  is  estopped  from  prosecuting  a 
proceeding  for  the  sale  of  real  estate  by  the 
fact  that  such  claimant  had  first  sued  the  orig- 
inal administrator  and  his  sureties  for  wasting 
the  personal  estate,  but  failed  to  make  any- 
thing because  of  their  insolvency. — Scherer  v. 
Ingerman,  110  Ind.  428,  11  N.  E.  8,  12  N.  E. 
304. 

Foe  Cases  rROM  Otdeb  States, 

See  18  Cent.  Dig.  Elect,  of  Rem.  §  15. 

$  13.   Operation  and  elfeet. 

Fob  Cases  from  Otheb  States, 

See    18   Cent.    Dig.    Elect,    of   Rem.    §§ 

16,  17. 
See,   also,  1.5  Cyc.  p.  2G2;    note,    10  Am. 
St.   Rep.  487. 

$  14.  —  In  seneraL 
[a]     (App.  1910) 

A  party  may  not  in  the  course  of  litiga- 
tion or  in  dealings  in  pais  occupy  inconsistent 


positions,  and,  where  one  has  an  election  be- 
tween several  inconsistent  causes  of  action,  he 
is  confined  to  that  which  he  first  adopts.— Amer- 
ican Car  &  Foundry  Co.  v.  Smock,  91  N.  E. 
749. 

Fob  Cases  fbom  Otiikb  States, 

See  18  Cent.  Dig.  Elect,  of  Rem.  i  IG. 

$15.  —  Remedies  barred. 
[a]     (Sup.  1895) 

Where  a  judgment  creditor,  who  has  pur- 
chased his  debtor's  land  under  execution  issued 
on  the  judgment,  sues  to  have  a  conveyance  of 
the  land  by  the  debtor  set  aside,  as  in  fraud  of 
his  judgment,  and  the  land  resold  to  satisfy  it, 
under  the  belief  that  the  prior  sale  was  invalid, 
and  the  judgment  therein  rendered  for  him  is 
satisfied  by  the  grantee  of  the  debtor,  the  credit- 
or cannot  afterwards  assert  title  to  the  land  un- 
der the  former  sale.— Kitts  v.  Willson,  140  Ind. 
G04,  39  N.  E.  313. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.   Elect,  of  Rem.  {  17. 
See,   also,   note,   1  Am.   St.   Rep.   62G. 
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ELECTIONS. 

Scope-Note. 

[INCLUDES  choice  by  popular  vote  at  general  or  special  elections  of  public  officers, 
and  determination  by  such  vote  of  questions  submitted  thereto  in  general ;  nature  of  right 
of  suffrage  and  regulation  of  its  exercise  in  general ;  constitutional  and  statutory  provi- 
sions relating  thereto;  qualifications  and  registration  of  voters;  ordering  or  calling  elec- 
tions, regular  or  special,  and  notice  thereof;  election  districts  or  precincts,  election  offi- 
cers, and  places  and  times  of  voting;  nominations  and  ballots;  conduct  of  elections;  as- 
certaining results  and  making  returns  thereof;  proceedings  to  contest  result;  and  viola- 
tions of  election  laws. 

[EXCXUDES  election  or  appointment  of  officers  by  legislative  or  other  bodies,  boards, 
etc.  (see  States;  Counties;  Towns;  Municipal  Coiporations ;  Officers;  and  titles  of  par- 
ticular bodies  or  officers) ;  and  election  of  officers  of  private  corporations  (see  Corpora- 
tions) ;  and  determination  of  particular  questions  by  popular  vote  (see  Intoxicating  Liq- 
uors; Schools  and  School  Districts);  etc.  For  complete  list  of  matters  excluded,  see 
cross-references,  post.] 

Analysis. 

I.  Right  of  Suffrage  and  Regulation  Thereof  in  General. 

§    1.  Nature  and  source  of  right. 

§    7.  Constitutional  provisions  conferring  or  defining  right. 

§    8.  Statutory  provisions  conferring  or  defining  right. 

§    9.  Constitutionality  and  validity. 

§  10.  Construction  and  operation. 

§  13.  Discrimination  on  account  of  sex. 
§  18.  Power  to  prescribe  qualifications. 
§  23.  Power  to  regulate  conduct  of  election. 

§  27.  Mode  of  voting  in  general. 

§  28.  Secrecy  as  to  vote. 

II.  Ordering  or  Calling  Election,  and  Notice. 

§  30.  Constitutional  and  statutory  provisions. 
§  32.  Authority  to  call  special  election. 
§  33.  Submission  of  specific  questions. 
§  3314.  Petition  and  proceedings  thereon. 
§  37.  Place  for  holding  election. 
§  38.  Time  for  holding  election. 
§  39.  Notice  or  proclamation. 

§  40.  Necessity. 

§  41.  Requisites  and  sufficiency. 

§  44.  Irregularities  and  defects. 

III.  Election  Districts  or  Precincts  and  Officers. 

§  48.  Creation  and  alteration  of  districts  or  precincts. 
§  54.  Powers  and  proceedings  of  officers  in  general. 
§  55.  Defects  in  appointment,  ineligibility,  or  disqualification  of  offi- 
cers. 
§  57.  Liabilities  of  officers, 

rV.  Qualifications  of  Voters. 

§  60.  Constitutional  and  statutory  provisions. 
§  62.  Sex. 

§  63.  General  elections. 

§  71.  Residence. 

§  72.  Sufficiency  in  general. 

§  73.  Change  in  general. 

§  76.  Students. 

§  83.  Payment  of  taxes. 
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V.  Registration  of  Voters. 

§  95.  Constitutional  and  statutory  provisions. 
VI.  Nominations  and  Primary  Elections. 

§  120.  Constitutional  and  statutory  provisions* 
§  126.  Nomination  by  primary  election.  ^ 

§  140.  Nomination  by  electors. 

§  144.  Requisites  of  petition,  certificate,  or  nomination  papers. 

§  147.  Nominations  to  fill  vacancies. 
§  148.  Objections  and  contests. 

§  153.  Determination  by  public  officers. 

§  154.  Trial  and  determination  by  courts. 

§  155.  Amendment  of  certificates  or  nomination  papers. 
§  156.  Certification  of  nomination  by  public  officers. 
§  157.  Publication  of  list  of  nominees, 
§  158.  Irregularities  and  defects. 

VII.  Ballots. 

§  163.  Authority  and  duty  to  make  and  furnish. 
§  165.  Form  and  contents  of  official  ballots. 

§  166.  In  general. 

§  167.  Order  and  arrangement  of  tickets  and  names. 

§  168.  Party  names,  emblems,  or  devices. 

§  171.  Names  and  designations  of  offices. 

§  172.  Names  and  designations  of  candidates. 

§  177.  Indorsement. 

§  180.  Indication  of  choice  by  voter. 

§  185.  Irregularities,  errors,  and  omissions. 

§  186.  In  general. 

§  191.  Illegality. 

§  192.  In  general. 

§  193.  Variation  as  to  material,  dimensions,  color,  or  typography. 

§  194.  Distinguishing  marks. 

VIII.  Conduct  of  Election. 

§  198.  Constitutional  and  statutory  provisions. 

§  199.  Application  of  requirements  to  special  elections. 

§  200.  Polling  places. 

I  201.  Establishment  and  alteration  in  general. 

§  202.  Number. 

§  204.  Residence  as  affecting  place  for  voting. 

§  215.  Voting  by  ballot. 

§  219.  Preparation  of  ballots  by  voters. 

§  220.  Assistance  to  voters. 

§  221.  Deposit  of  ballots  in  boxes. 

§  223.  Challenges  to  voters  and  proceedings  thereon. 

§  224.  Rejection  of  vote  by  election  officers. 

§  227.  Irregularities  and  errors. 

§  229.  Illegal  votes. 

§230.  Bribery. 

§  231.  Illegal  expenditures  and  corrupt  practices. 

IX.  Count  of  Votes,  Returns,  and  Canvass. 

§  235.  Determination  and  declaration  of  result  in  generaL 

§  236.  Constitutional  and  statutory  provisions. 

§  237.  Number  of  votes  necessary  to  choice. 

§  238.  Tie  votes. 

§  239.  Votes  to  be  counted. 

§  246.  Returns. 

§  247.  In  general. 

§  248.  Form  and  contents. 

§  251.  Forwarding  and  custody. 

§  252.  Compelling  return. 
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IX.  Count  of  Votes,  Returns,  and  Canvass — Continued. 

§  253,  Irregularities  and  errors. 

§  255.  Preservation  or  disposition  of  ballots. 
§  256.  Canvass  of  returns. 

§  258.  Canvassing  boards  or  officers. 

§  259.  Powers  and  proceedings  of  canvassers  as  to  returns. 

§  261.  Compelling  canvass. 

§  264.  Certificate  of  election. 

§  265.  In  general. 

§  266.  Compelling  issue. 

§  26614-  Irregularities  and  defects. 

§  267.  Conclusiveness,  operation,  and  effect. 

X.  Contests. 

§  269.  Nature  and  form  of  remedy. 

§  270.  Constitutional  and  statutory  provisions. 

§271.  Grounds. 

§  272.  Defenses. 

§275.  Jurisdiction. 

§  276.  Organization  and  sessions  of  courts  or  boards. 

§  277.  Venue. 

§278.  Limitations. 

§  280.  Process  or  service  of  notice. 

§283.  Pleading. 

§  285.  Complaint,  petition,  statement,  or  notice. 

§  286.  Plea,  answer,  or  reply. 

§  287.  Demurrer  and  motions. 

§  289.  Issues,  proof,  and  variance. 

§290.  Evidence. 

§  291.  Presumptions  and  burden  of  proof  in  general. 

§  293.  Admissibility  in  general. 

§  294.  Impeaching  or  contradicting  returns  or  certificates. 

§  295.  Weight  and  sufficiency. 

§  296.  Dismissal  before  trial  or  hearing. 

I  297.  Scope  of  inquiry  and  powers  of  court  or  board. 

§  298.  In  general. 

§  299.  Re-examination  of  ballots  and  recount. 

§  300.  Trial  or  hearing. 
§  302.  Judgment. 

§  304.  Conclusiveness,  operation,  and  effect. 

§305.  Review. 

§  306.  Costs. 

§  307.  In  general. 

XI.  Violations  of  Election  Laws. 

§  314.  Offenses  by  officers. 

§  315.  Betting  on  election. 

§316.  Bribery. 

§321.  Defenses. 

§  323.  Penalties  and  actions  therefor. 

§  324.  Criminal  prosecutions. 

§  328.  Indictment  or  information. 

§  329.  Evidence. 

§  331.  Appeal  and  error. 
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Cross-Kef  erences. 


Betting  on,  as  gaming.     Gaming,  §  66. 

Contracts  affecting  election  or  appointment  to 
office.    Contracts,  §  124. 

Expenses  of,  liability  of  county.  Counties,  $ 
134. 

Injunctions  affecting.     Injunction,  §  80. 

Judicial   notice.     Evidence,    §   45. 
Of  political  party.     Evidence,  §  23. 

Keeping  open  liquor  place  on  election  day  as 
criminal  offense.  Intoxicating  Liquobs,  § 
145. 

Mandamus  to  control  acts  of  public  officers  or 
boards  in  reference  to.     Mandamus,  §  74. 

Mode  of  filling  office  in  general.  Officers, 
§  5. 

Note  made  payable  on  election  of  certain  par- 
ty as  constituting  gambling  contract.  Gam- 
ing, §  5. 

Retrospective  laws.  Constitutional  Law,  § 
103. 

Reward  for  testimony  as  to  bribery  at.  Re- 
wards,  §  10. 

Sale  of  intoxicating  liquors  on  election  day, 
regulations.     Intoxicating  Liquors,  §  120. 

Service  of  writ  of  arrest  on  election  day.  Ar- 
rest,  §  43. 

Special  or  local  laws  relating  to  election  of 
public  officers.     Statutes,  §  101. 

Supplies  for,  power  of  county  officers  to  con- 
tract for.     Counties,  §  114. 

By  partlcalar  bodleii  or  aathoritlen. 

Members     and     stockholders     of    corporations. 

Corporations,    §§    104-197,    282-295. 
Townships.     Towns,  §  21. 


Sec-^ 


Of  partlcnlar  ofHeer*. 


Corporate  officers  in  general.     Corporations, 
§§  282-205. 


County  commissioners.    Counties,  §§  41,  43. 

County  officers.     Counties,   §  02. 

Directors  of  state  prison.     Prisons,  §  7. 

Judges,  S  3. 

Municipal     officers.      Municipal      Corpora- 
tions, §§  128-130. 

School   officers.     Schools   and   Scuool   Dis- 
tricts, §§  48,  53. 
Local  and  special  laws.    Statutes,  §  93. 

Siieribfs  and  Constables,  §  2. 

State  officers.     States,  §  46. 

Supervisors    of    highways    subjects    and    titles 
of  acts.     Statutes,  §  123. 

Town  officers.     Towns,  §  28. 

To  determine  partlcalar  aaentlons. 

Adoption  of  local  option  law.     Intoxicating 
Liquors,  §§  28-38. 
Of    municipal  ordinance.     Municipal  Cor- 
porations,  §  108. 
Alteration  of  geographical  or  political  divisions. 

Municipal  Corporations,  §  34. 
Amendment  or  revision  of  Constitution.     Con- 
stitutional Law,  §  9. 
Construction  of  free  gravel  roads  or  turnpikes. 

Highways,  §  107. 
Enactment  of  statutes.     Statutes,  §  35^/^. 
Improvement  of  highways.     Highways,  §107. 
Incorporation  of  municipality — 
Counties,  §  58. 

Municipal  Corporations,  §  12. 
Issue  of  town  or  township  bonds.     Towns,  ( 
52. 

Public   aid   to   corporations — 

Counties,  §§  49,  154. 

Municipal  Corporations,  J  875. 

Towns,  §§  4G.  55. 
Removal   of   county   seat.     Counties,   (  34. 


I.   RIGHT  OF  SUFFRAGE  AND  REGU- 
I.ATION  THEREOF  IN  GENERAL. 

§    1.    Nature  and  source  of  riglit. 

[a]  (Snp.  1897) 

The  right  to  vote  is  not  given  by  the  federal 
Constitution,  but  is  the  right  of  the  states. — 
(Jougar  V.  Timberlake,  40  N.  E.  339,  148  Ind. 
38,  37  L.  R.  A.  044,  02.  Am.  St.  Rep.  487. 

The  right  of  suffrage  is  not  an  incident  of 
citizeuship.— Id. 

[b]  (App.  1905) 

An  elector  has  the  right  to  cast  a  free  bal- 
lot and  to  cast  it  for  the  candidate  of  his  choice, 
provided  the  name  of  such  candidate  legally  ap- 
pears upon  the  official  ballot.— Remster  v.  Sul- 
livan, 30  Ind.  App.  385,  75  N.  E.  800. 


[c]  (Snp.  1909) 

The  right  of  suffrage  is  a  political  privi- 
lege, and  not  a  vested  or  natural  right,  and  may 
be  limited  by  statute,  except  as  prohibited  by 
the  Constitution.— Russell  v.  State  ex  rel.  Crow- 
der,  171  Ind.  G23,  87  N.  E.  13. 

[d]  (Sap.  1909) 

The  right  to  vote  is  a  political  privilege, 
and  not  a  constitutional  or  inherent  right. — 
State  ex  rel.  Workman  v.  Goldthait,  172  Ind. 
210,   87  N.   E.  133. 

Fob  Cases  fboh  Other  States, 
See  18  Cent.  Dig.  Elections,  §  1. 
Se^,  also,   15  Cyc.  p.  280. 
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{  7.    Constitiitional    proTistons    oonfer- 
rins  or  defiaing  right.  ^ 

Construction  of  provisions  in  general,  see  Con- 
stitutional Law,  §  14. 

Fob  Cases  from  Otheb  States, 

See  18  Cent.   Dig.   Elections,  f  8. 
See,  also,  15  Cyc.  p.  281. 

S  8.    Statutory  provisions  oonf erring  or 
defining  right. 

Fob  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Elections,  ||  6,  7. 

i  9.    ——  Constitutionality  and  validity. 

Abridging  privileges  and  immunities  of  citi- 
zens of  United  States,  see  Constitutional 
Law,  I  200. 

For  Cases  from  Other  States, 
See  18  Cent.  Dig.  Elections,  §  6. 

$10.  — *  Constmotion   and   operation. 

[a]  (Sap.  1887) 

Election  laws  are  to  be  liberally  construed 
when  necessary  to  reach  a  substantially  correct 
result,  and  to  that  end  their  provisions  will, 
to  every  reasonable  extent,  be  treated  as  di- 
rectory rather  than  mandatory. — Duncan  v. 
Shenk,  9  N.  E.  690,  109  Ind.  26. 

[b]  (Sup.  1899) 

All  provisions  of  the  election  law  are  man- 
datory, if  enforcement  is  sought  before  election, 
in  a  direct  proceeding  therefor ;  but  after  elec- 
tion all  should  be  held  directory  only,  in  support 
of  the  result,  unless  obstructing  the  free  and  in- 
telligent casting  of  the  vote,  or  ascertainment  of 
the  result,  or  unless  affecting  an  essential  ele- 
ment of  the  election,  or  unless  it  is  expressly 
declared  by  the  statute  that  a  particular  act 
is  essential  to  the  validity  of  the  election,  or 
that  its  omission  shall  render  it  void. — Jones  v. 
State  ex  rel.  Wilson,  55  N.  E.  229,  153  Ind. 
440. 

[c]  (App.  1905) 

Statutes  that  affect  the  franchise  right  of 
electors  should  receive  a  reasonable  and  liberal 
construction  to  the  end  that  such  rights  should 
not  be  abridged,  but  such  statutory  provisions 
should  be  substantially  complied  with.— Kemster 
V.  Sullivan,  36  Ind.  App.  3S5,  75  N.  E.  860. 

[d]  (App.  1910) 

Election  laws  are  directory  rather  than 
mandatory,  and  must  be  liberally  construed 
when  necessary  to  effectuate  the  intention  of 
the  voters,  unless  they  declare  a  particular  act 
essentia],  or  that  its  omission  shall  render  the 
election  void.  They  will  be  regarded  as  manda- 
tory only  where  they  affect  the  merits,  and  di- 
rectory only  where  they  do  not.— Kunkle  v. 
Coleman,  92  N.  E.  61. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.   Elections,  §  7. 


§  13.  Diseriniination  on  aooonnt  of  sex. 
[a]       (Sup.  1897) 

A  provision  denying  the  right  of  women  to 
vote  is  not  in  violation  of  Const.  U.  S.  Amend. 
15,  providing  that  "the  right  of  the  citizens  of 
the  United  States  to  vote  shall  not  be  denied 
or  abridged,"  etc.— Gougar  v.  Timberlake,  148 
Ind.  38,  46  N.  E.  339,  37  L.  R.  A.  644,  62  Am. 
St.  Rep.  487. 

For  Cases  from  Other  States, 
See  18  Cent.  Dig.  EUections,  |  9, 
See,  also,  note,  21  I^  R.  A.  662. 

§18.  Power  to  prescribe  qnalifloations. 

[a]  (Sup.  1871) 

Under  a  constitutional  provision  requiring 
that  a  person  shall  have  a  residence  in  the  town- 
ship where  he  offers  to  vote,  but  not  prescribing 
any  length  of  residence,  the  Legislature  cannot 
require  residence  for  any  definite  previous  tenu. 
Residence  at  the  time  of  the  election  is  enough.  ' 
— Quinn  v.  State,  35  Ind.  485,  9  Am.  Rep.  754. 

[b]  (Sup.  1890) 

The  people  by  the  adoption  of  the  Consti- 
tution fixed  and  defined  in  the  Constitution  it- 
self what  qualifications  a  voter  shall  possess  to 
entitle  him  to  vote,  and  the  Legislature  cannot 
add  an  additional  qualification.— Morris  v.  Pow- 
ell, 25  N.  E.  281,  125  Ind.  281,  9  L.  R,  A. 
326. 

[c]  (Sup.  1901) 

Rev.  St.  1843,  which  was  the  law  of  the 
state  at  the  time  of  the  adoption  of  the  con- 
stitution of  1851  (article  2,  §  8),  giving  the 
general  assembly  power  to  deprive  of  the  right 
of  suffrage  any  person  convicted  of  an  in- 
famous offense,  declared  certain  crimes  infa- 
mous, not  including  vote  selling.  Held,  that, 
as  corruption  at  elections  has  always  been  re- 
garded as  an  infamous  offense,  Acts  1899,  p. 
381  (Bums'  Rev.  St.  1901,  §  2329),  declaring 
that  whoever  sells  his  vote  may  be  disfranchis- 
ed, is  not  a  violation  of  such  constitutional  pro- 
vision.—Baura  V.  State,  61  N.  E.  672,  157  Ind. 
282,  55  L.  R.  A.  250. 

The  act  is  not  unconstitutional,  as  pre- 
venting the  freedom  and  equality  of  elections. 
-Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §  13. 
See,  also,  15  Cyc.  p.  286. 

§  23.   Power  to  regnlate  condnot  of  elec- 
tion. 

For  Cases  from  Other  States, 

See  18  Cent.   Dig.  Elections,  §§  16-18. 

§  27.  — »  Mode  of  voting  in  general. 
[a]     (Sap.  1892) 

It  is  within  the  power  of  the  Legislature  to 
prescribe  the  manner  of  holding  general  elec- 
tions, and  to  prescribe  the  mode  in  which  the 
electors   shall  express   their  choice.— Parvin   v. 
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Wimberg,  30  N.  E.  790,  130  Ind.  561,  15  L.  R. 
A.  775,  30  Am.  St.  Rep.  254. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  |  17. 
See,  also,  note,  33  L.  R.  A.  141. 

S  28.  —  Seoreoy  as  to  vote. 
[a]     (Sup.  1871) 

Acts  May  13,  1869,  §  2  (3  Davis*  St.  Supp. 
p.  235),  requiring  "the  inspector  of  any  election, 
on  receiving  the  ballot  of  any  voter,  to  have  the 
same  numbered  with  figures  on  the  outside  or 
back  thereof  to  correspond  with  the  number 
placed  opposite  the  name  of  such  voter  on  the 
poll  lists,"  is  void ;  being  in  conflict  with  Const, 
art  2,  §  13,  which  declares  that  '*all  elections 
by  the  people  shall  be  by  ballot."  This  provi- 
sion implies  that  the  voter  is  to  be  protected  in 
absolute  secrecy  in  regard  to  the  vote  which  he 
casts.  This  is  the  general  understajiding 
'  throughout  the  country  as  to  the  meaning  of 
the  term  "ballot,**  and  ia  the  result  of  the  au- 
thorities defining  the  word.— Williams  v.  Stein, 
38  Ind.  89, 10  Am.  Rep.  97. 

Foe  Cases  fbok  Othbb  Stains, 

See  18  Cent.  Dig.  Elections,  |  18. 

H.   OBBERINO  OR  CALLING  ELEC- 
TION, AND   NOTICE. 

Primary  elections,  see  post,  |  126. 

$  30.  Constitiitional  And  statvtory  proTi- 
sions. 
[a]     (Sap.  1901) 

Bums*  Rev.  St.  1894,  S$  6024-6934,  as 
amended  by  Burns'  Supp.  1897,  $§  6924,  6925, 
6928,  providing  that  the  county  commissioners, 
on  petition  of  50  freeholders  in  a  township,  may 
submit  the  question  of  improving  designated 
roads  to  the  voters  of  the  township,  either  at  a 
regular  election  or  at  a  special  election  called 
for  that  purpose,  is  not  unconstitutional  in  that 
it  requires  the  question  to  be  submitted  to  the 
voters  at  a  regular  election,  or  at  a  special  elec- 
tion called  for  that  purpose.— Lowe  v.  Board  of 
Com'rs  of  White  County,  59  N.  E.  466,  156 
Ind.  163. 

The  fact  that  Bums'  Rev.  St.  1894,  §§ 
6924-6934,  which  provide  that  the  county  com- 
missioners may  submit  the  question  of  improv- 
ing roads  to  the  voters  of  the  township  on  the 
petition  of  50  freeholders  of  the  township,  also 
contained  a  provision  that  the  petition  might 
designate  the  improvement  of  more  than  one 
road  in  the  taxing  district,  and  that  the  ques- 
tion of  improving  such  roads  might  be  submit- 
ted to  the  voters  as  a  unit,  did  not  render  the 
act  unconstitutional.— Id. 

Eb]     (Sap.  1904) 

Const,  art.  6,  §  2,  declaring  that  "there 
shall  be  elected  in  each  county,'*  at  the  time  of 
holding  general  elections,  certain  county  officers, 
confers  on  the  people  the  right  to  hold  an  elec- 


tion for  the  election  of  the  successors  of  the 
incumbents  of  the  offices  at  the  general  elec- 
tion next  preceding  the  expiration  of  the  term 
of  the  incumbents,  and  the  Legislature  cannot 
postpone  the  choice  of  successors  to  a  subse- 
quent general  election. — Gemmer  v.  State  ex 
rel.  Stephens,  71  N.  E.  478,  163  Ind.  150,  66 
L.  R.  A.  82. 

Const,  art.  15,  {  3,  providing  that  an  officer 
shall  hold  his  office  until  his  successor  is  elect- 
ed and  qualified,  being  intended  to  prevent  va- 
cancies in  public  offices,  does  not  confer  on  the 
Legislature  the  power  to  postpone  the  election 
of  a  successor,  and  create  a  condition  authoriz- 
ing the  incumbent  to  hold  over.— Id. 

Acts  1903,  p.  24,  c.  13,  postponing  the  elec- 
tion of  successors  to  enumerated  officers,  is  in 
conflict  with  Const,  art.  6,  §  2,  authorizing  the 
election  of  successors  to  such  officers  at  the 
election  next  preceding  the  expiration  of  their 
term  of  office.— Id. 

Acts  1903,  p.  24,  c.  13,  postponing  the  elec- 
tion of  successors  to  enumerated  county  officers 
until  the  general  election  in  1906,  in  effect  con- 
tinuing in  the  office  the  incumbents  elected  in 
1902  until  their  successors  are  elected  in  1906, 
is  void  so  far  as  it  may  authorize  a  county 
treasurer  elected  in  1900,  and  re-elected  in 
1902,  to  hold  the  office  for  more  than  four  years 
in  a  period  of  six  years,  in  violation  of  the  ex- 
press provisions  of  Const,  art.  6,  §  2.— Id. 

For  Cases  from  Otjier  States, 

See  18  Cent.  Dig.  Elections,  {$  20,  32. 
See,  also,  15  Cyc.  pp.  317,  3ia . 

§32.  Authority  to  call  speoial  election. 

Necessity  of  notice  of  special  election,  see  post» 
I  40. 

[a]     (Sap.  1862) 

Under  1  Rev.  St.  1852,  p.  260,  an  elec- 
tion to  fill  a  vacancy  cannot  legally  be  held, 
where  the  vacancy  does  not  occur  long  enough 
before  the  day  of  the  election  for  a  taking  of 
the  requisite  statutory  steps.— Beal  v.  Ray,  17 
Ind.  554. 

For  Cases  fboh  Other  States, 

See  18  Cent.  Dig.  Elections,  |  22. 

$  33.   Submission  of  specific  questions. 

[a]  (Sap.  1881) 

Under  Acts  1875,  Sp.  Sess.  pp.  70-72,  pro- 
viding that  no  township  shall  appropriate  for 
railroad  purposes  an  excess  of  2  per  cent,  of 
the  taxables  of  the  township  in  any  one  period 
of  two  years,  held,  that  an.  election  which  fail- 
ed to  appropriate  was  no  bar  to  another  elec- 
tion called  within  the  two  years.- Bish  v.  Stout, 
77  Ind.  255. 

[b]  (App.  1905) 

The  policy  incident  to  our  system  of  gov- 
ernment requires  that  matters  of  local  concern 
be  referred  to  and  settled  by  the  people  directly 
interested  therein  who  receive  the  benefits  and 
bear  the  burdens.— Lincoln  School  Tp.  v.  Union 
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Trust  Co.  of  Indianapolis,  36  Ind.  App.   113, 
73  N.  E.  623,  74  N.  E.  272. 

Fob  Cases  from  Other  States. 

See  18  Cent.  Dig.  i^ections,  {§  30-32. 
See,  also,  15  Cyc.  pp.  318-320. 

i  33%.  Petition  and  proceedings  thereon. 

Submission   of   question   as   to   county   aid   to 
corporations,  see  Counties,  S  154. 

Fob  Cases  fbom  Other  States, 

See  18  Cent.  Dig.   Elections,  S  23. 
See,  also,  15  Cyc.  p.  319. 

I  37.  Place  for  holding  election. 

Polling  places,  see  post,  §§  200-204. 

[•]  (Sup.  1874) 
Althoug^h  a  trustee  must  be  elected  for  each 
district  of  an  incorporated  town,  each  trustee 
must  be  elected  by  the  voters  of  the  whole  town 
at  one  voting  place  or  poll,  and  the  preceding: 
board  of  trustees,  or  a  majority  thereof,  must 
act  as  inspectors  at  the  election,  and  the  elec- 
tion certificates  must  be  signed  by  the  trustees 
present  at  the  election  who  have  acted  as  in- 
spectors.—Millikin  V.  Town  of  Bloomington,  49 
Ind.  62. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.   Dig.   Elections,  S  26. 
See,  also,  15  Cyc.  pp.  343,  344. 

138.  Time  for  holding  election. 

Judicial  notice  of,  see  Evidence,  S  45. 

[a]    (Sup.  1859) 

The  first  general  election  for  city  officers  in 
the  incorporated  cities  of  Indiana  was  to  be 
held,  under  the  amendatory  act  of  18."39,  on  the 
first  Tuesday  in  May  of  that  year. — Williams  v. 
Connelly,  13  Ind.  502. 

For  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  f  27. 
See,   also,    15   Cyc.   p.   341;    note,   49   L. 
R.  A.  244. 

f  39.  Notice  or  proclamation. 

On  submission   of   question   of  county   aid   to 
corporations,  see  Counties,  |  154. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  §S  33-39. 
See,  also,  15  Cyc.  pp.  320-326. 

i40.  KeccMity. 

[a]  (Sup.  1860) 
A  general  election,  fixed  by  law,  is  not 
vitiated  by  a  failure  of  the  officer  to  make  the 
publication  required  hy  law.— Carson  v.  McPhet- 
ridge,  15  Ind.  327 ;  Covington  v.  Ross,  Id.  318 ; 
I>enny  v.  Canthorn,  Id. 

m    (Sap.  I8e2) 

Where  the  occupant  of  an  office  retired 
therefrom  less  than  20  days  before  the  annual 
general  election,  an  election  to  fill  the  vacan- 
cy caused  thereby  at  such  general  election  is 


void,  if  not  noticed  as  required  by  law. — Beal 
V.  Morton,  18  Ind.  34G. 

[c]  (9ap.  18d2) 

An  election  for  county  auditor  is  not  void 
by  the  omission  to  give  notice  that  it  was  to 
take  place.— State  ex  rel.  Leal  v.  Jones,  19 
Ind.  356,  81  Am.  Dec.  403. 

[d]  (Sop.  1879) 

As  all  persons  interested  are  bound  to  take 
notice  of  the  existence  of  an  act  creating  cer- 
tain offices,  and  providing  for  an  election  to 
fill  such  offices,  the  failure  to  give  notice  of  the 
election  will  not  invalidate  it.— City  of  Lafay- 
ette V.  State  ex  rel.  Jenks,  69  Ind.  218. 

The  election  of  a  board  of  trustees  of  wa- 
terworks in  the  city  of  Lafayette  at  the  regular 
annual  election  following  the  creation  by  Act 
March  25,  1879,  of  boards  of  waterworks  in  all 
cities  and  incorporated  towns  having  a  water- 
works was  valid,  though  no  notice  of  the  elec- 
tion of  such  board  was  given,  and  though  the^ 
passage  of  such  act  was  not  generally  known 
by  the  electors  of  the  city. — Id. 

[e]  (Sap.  1898) 

The  giving  of  notice  is  essential  to  the^ 
validity  of  a  special  election.— Demaree  v.  John- 
son, 49  N.  E.  1062,  50  N.  E.  376,  150  Ind.  419. 

Fob  Cases  fbom  Otheb  States. 

See  18  Cent.  Dig.  Elections,  §{  33-3.*». 
See,   also,   note,   120  Am.   St.   Rep.  794. 

§41.  — »  Requisites  and  snAeionoy. 
[a]     (Sup.  1880) 

Where  the  notices  of  an  election  to  de- 
termine whether  a  township  should  make  an 
appropriation  in  aid  of  a  railroad,  and  the  proof 
thereof,  are  insufficient,  and  the  board  of  coun- 
ty commissioners  decides  that  they  are  suffi- 
cient, the  proper  remedy  is  to  appeal  from  the 
decision  of  the  board,  and  not  to  seek  to  en- 
join a  tax  levied  to  raise  such  appropriation. — 
Faris  v.  Reynolds.  70  Ind.  359. 

Fob  Cases  fbom  Otheb  States. 

See  18  Cent.  Dig.  Elections,  S|  36,  37. 
See,  also,  15  Cyc.  pp.  323-325. 

§  44.   Irresvlarities  and  defects. 
[al      (Sap.  1898) 

Rev.  St.  1894,  S  5342  (Rev.  St.  1881,  { 
4047),  providing  that  in  elections  to  decide  on 
appropriations  in  aid  of  railroads  the  sheriff 
shall  post  printed  handbills  giving  notice  of 
such  election,  is  directory  as  to  the  manner  c»f 
giving  notice,  and  a  special  election  is  not  void 
where  it  does  not  appear  that  the  failure  to 
give  notice  in  the  required  manner  resulted  in 
preventing  such  a  number  of  electors  from  par- 
ticipating as  would  have  changed  the  result  had 
they  voted.— Demaree  v.  Johnson,  49  N.  E.  1062, 
50  X.  E.  37G,  150  Ind.  419. 

Fob  Cases  i-bom  Otheb  States, 

See  is  Cent.  Dig.   Elections,  $  29. 
See.  also,  note,  83  Am.  Dec.  749. 
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m.  IXECTIOH   DISTRICTS    OB   PRE- 
CINCTS AND  OFFICERS. 

Canvassing  boards,  see  post,  §  258. 

Injunctions  against  election  officers,  see  In- 
junction,  §  80. 

Mandamus  to  election  officers,  see  Mandamus, 
§  74. 

Offenses  by  officers,  see  post,  §  314. 

Primary  election  officers,  see  post,  §   126. 

§  48.   Creation  and  alteration  of  districts 
or  precincts. 

[a]  A  change  in  the  boundaries  of  a  township, 
made  by  a  board  of  county  commissioners,  un- 
der sections  4GSG,  5087,  Rev.  St.  1881,  which  al- 
lows such  changes,  if  not  made  after  the  June 
.term  of  said  commissioners  next  preceding  an 
election,  does  not  disfranchise  the  voters 
brought  within  the  changed  district,  although 
the  order  changing  the  boundaries  and  voting 
places  was  made  after  the  June  session  of  the 
board  of  commissioners.  The  general  intent  of 
the  election  laws  is  that  every  qualified  voter 
is  entitled  to  vote  at  some  precinct  or  voting 
place  at  every  election,  and  any  other  construc- 
tion would  enable  commissioners  to  disfranchise 
numbers  of  electors  by  changing  the  boundaries 
and  voting  places  after  the  June  term  before 
an  eloftion.— (Sup.  1887)  Duncan  v.  Shenk,  101) 
Ind.  2(5.  0  N.  E.  t»lK):  (181)2)  Parvin  v.  Wim- 
berg,  130  Ind.  501,  30  N.  E.  790,  15  L.  R.  A. 
775.  30  Am.   St.  Rep.  254. 

[b]    (Sop.  1887) 

Rev.  St.  1881,  §  4087.  providing  that  the 
county  commissioners  of  any  county  may  change 
the  boundaries  of  any  precinct  within  the  coun- 
ty, or  divide  any  precinct  into  two  or  more 
precincts,  or  consolidate  two  or  more  precincts 
into  one,  etc.,  provided  that  no  such  change 
shall  be  valid  without  giving  due  notice  at  least 
one  month  before  any  election,  either  by  pub- 
lication in  the  newspapers  having  the  largest 
circulation  in  the  county  or  by  posters  put  up 
in  four  of  the  most  public  places  in  each  pre- 
cinct, does  not  apply  to  a  case  where  the  read- 
justment of  the  election  precinct  becomes  a  ne- 
cessity on  account  of  a  change  in  the  boundary 
line  between  townships.— Duncan  v.  Shenk,  0 
N.  E.  090,  109  Ind.  26. 

[c]  (Sop.  1899) 
Inmates  and  officers  of  a  branch  of  the 
National  Home  for  Disabled  Volunteer  Soldiers, 
located  on  territory  the  jurisdiction  over  which 
has  been  restored  to  the  state  by  an  act  of  con- 
gress, should  l>e  counted  as  other  citizens  of  a 
township  in  the  formation  of  election  precincts. 
—State  ex  rel.  Cashman  v.  Board  of  Com'rs 
of  Grant  County,  54  N.  E.  809,  153  Ind.  302. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.   Elections,  §  42. 


$54.  Powers  and  prooeedings  of  offieers 
in    general. 
[a]    (App.  1895) 
The  county  board  of  election  commission- 
ers is  not  a  county  officer  within  the  purview 
of  the  Constitution  or  of  the  act  of  1875  relat- 
ing to  the  powers  of  certain  county  officers  and 
of  the  board  of  county  commissioners. — Board 
of  Com'rs  of  Washington  County  v.  Menaugh, 
41  N.  B.  G05,  13  Ind.  App.  311. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  |  51. 

§  55.   Defects  in  appointment,  ineligibil- 
ity, or  disqnalifloation  of  oflicers. 
[a]      (Sup.  1898) 

The  failure  to  appoint  election  sheriffs  for 
an  election  to  decide  whether  a  town  should 
levy  a  tax  to  aid  a  railroad  will  not  invalidate 
the  election,  where  it  was  not  shown  that  any 
one  was  thereby  deprived  of  his  right  to  vote, 
or  that  other  substantial  rights  were  affected.— 
Demaree  v.  Johnson,  49  N.  E.  1062,  50  N.  E. 
376,  150  Ind.  419. 

For  Cases  from  Otjier  States. 

See  18  Cent.  Dig.  Elections,  §§  47,  48. 
See,  also,  15  Cyc.  p.  311. 

§  57.   LiabUities  of  oflftcers. 

[a]  (Sap.  1839) 

An  election  officer  who  honestly  and  con- 
scientiously rejects  a  legal  vote  is  not  responsi- 
ble in  damages  for  the  consequences  of  his  mis- 
take. In  order  to  sustain  such  a  charge  against 
an  election  officer,  proof  of  malice  is  absolute- 
ly necessary. — Carter  v.  Harrison,  5  Blackf. 
138. 

[b]  (Sop.  1877) 

Under  1  Rev.  St.  1876,  p.  271,  requiring 
the  board  of  convassers  to  determine  the  per- 
sons having  the  highest  number  of  votes  for 
each  of  the  several  offices  voted  for,  they  are 
liable  to  one  who  is  injured  through  the  wrong- 
ful performance  of  their  duty,  though  it  were 
unintentionally  so. — Moore  v.  Kessler,  59  Ind. 
152. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §  53. 
See,  also,  15  Cyc.  p.  314. 

IV.   QUAI«IFICATIONS  OF  VOTERS. 

Admissibility  of  evidence,   see  post,   §  293. 

At  primary  elections,   see  post,   §   126. 

Power   to   prescribe  qualifications,  see  ante,    i 

18. 

§  60.   Constitntional  and  statutory  proTi« 
sions. 

Abridging    privileges    of    citizens    of     United 
States,  see  Constitutional  Law,  §  206. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.   Elections,  $  56. 
See,  also,  note,  97  Am.  Dec.  263. 
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§62.    8ez. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §§  60-62. 
See,  also,  15  Cyc.  pp.  298,  299. 

§  63.  — »  General  elections* 
[a]      (Sup.  1897) 

Under  Const.  Ind.  art.  2,  §  2,  which  pro- 
\ide8  that,  **in  all  elections  not  otherwise  pro- 
vided for  by  this  constitution,  every  male  citi- 
zen of  the  United  States  of  the  age  of  twenty- 
one  years  and  upward  ♦  ♦  ♦  shall  be  entitled 
to  vote,"  sex  is  a  qualification  on  the  right  to 
vote  for  public  officers. — Gougar  v.  Timberlake, 
40  N.  E.  339.  148  Ind.  38,  37  L.  R.  A.  644, 
G2  Am.  St.  Rep.  487. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §  60. 

{71.   Residence. 

As  affecting  place  for  voting,  see  post,  §  204. 

Fob  Cases  from  Other  States, 

See  ^8  Cent.  Dig.  Elections,  §§  67-74. 
See,  also,   15  Cyc.  pp.  290-294;    note,  48 
Am.  St.  Rep.  711. 

§  72.   — —  Sufficiency  in  general. 
[a]     (Sap.  1857) 

Residence  in  this  state  gives  one  no  right 
to  vote,  unless  accompanied  by  an  intent  to 
make  the  state  a  permanent  domicile  for  an 
indefinite  time. — French  v.  Lighty,  9  Ind.  477, 
note. 

For  Cases  from  Other  States, 

See  18  Cent.    Dig.   Elections,  §§  67,  68, 
70. 

{  73.  —  Change  in  general. 
[a]      (Sup.  1869) 

Where  a  boy  was  apprenticed  to  a  resident 
of  the  state,  with  whom  he  lived  for  ten  years, 
when  he  went  to  Iowa  for  the  purpose,  as  he 
wrote,  of  seeing  the  country,  and  remained 
there  for  three  years,  and  then  returned  to  In- 
diana, to  the  residence  of  his  late  master,  to 
whom  he  had  written  that  as  soon  as  he  could 
Ret  money  he  should  return  home,  he  had  not 
Imt  his  residence  in  the  state,  so  as  to  render 
a  vote  cast  by  him  illegal.— Maddox  v.  State, 
32  Ind.  111. 

Fob  Cases  fbom  Otheb  States, 
See  18  Cent.  Dig.  Elections, 
See,  also,   15  Cyc.  p.  291. 


69,  70. 


f  76.  Students. 

[aj    (Sup.  1887) 

A  college  student  may  be  both  a  voter  and 
a  student;  and  if  he  in  good  faith  elects  to 
make  the  place  his  home,  to  the  exclusion  of 
all  other  places,  he  may  acquire  a  legal  resi- 
dence, although  he  may  intend  to  remove  from 
such  place  at  some  fixed  time,  or  at  some  in- 
definite period  in  the  future.— Pedigo  v.  Grimes, 
]J3  Ind.  148,  13  N.  E.  700. 


Fob  Cases  fboh  Otheb  States, 

See  18  Cent.   Dig.   Eaections,  i  72. 
See,  also,  15  Cyc.  p.  292;    note,  23  L.  R. 
A.  215. 

§  83.  Payment  of  taxes. 
[a]     (Sap.  1890) 

The  clause  of  Acts  1889,  p.  163,  §  13  (El- 
liott's Supp.  §  1335),  which  makes  the  exercise 
of  the  right  of  suffrage  by  one  who  has  been 
absent  from  the  state  for  six  months  or  more, 
on  business  of  the  state  or  the  United  States, 
dependent  on  proof  that  he  is  a  taxpayer  of 
the  county,  and  that  his  name  has  been  contin- 
uously kept  on  the  tax  duplicate  during  his  ab- 
sence, is  unconstitutional  and  void,  as  it  re- 
quires a  property  qualification  in  this  class  of 
voters,  in  addition  to  the  qualifications  pre- 
scribed by  Const,  art.  2,  §  2.— Morris  v.  Pow- 
ell, 125  Ind.  281,  25  N.  E.  221,  9  L.  R.  A.  326. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  §§  77-81. 
See,  also,   15   Cyc.  pp.  296-298;    note,   29 
D.   R,   A.   404. 

V.   REGISTRATION   OF  VOTERS. 

§  95.   Constitutional  and   statutory   pro- 
visions. 

Effect    of    partial    invalidity    of    statute,    sec 
Statutes,  §  64. 

[a]      (Sup.  1872) 

The  statute  under  which  an  election  was 
ordered  provided  that  the  last  preceding  regis- 
try of  voters  should  govern;  but,  prior  to  the 
day  of  election,  the  law  requiring  a  registry 
was  repealed.  Held  that,  although  conducted 
without  regard  to  said  regi8tr>',  the  election 
was  a  valid  one.— Detroit,  -E.  R.  &  I.  R.  Co. 
V.  Bearss,  39  Ind.  598. 

[b]  Act  March  9,  1891,  requiring  the  registra- 
tion of  voters  who  have  absented  themselves 
from  the  state  for  6  months  or  more  since  last 
voting,  or  who  have  not  resided  at  least  6 
months  in  one  county,  is  void  under  Const,  art. 
2,  §  2,  requiring  a  residence  of  only  6  months 
in  the  state,  60  days  in  the  township,  and  30 
days  in  the  ward  or  precinct,  and  also  under 
Const,  art.  1,  §  1,  and  art.  2,  §  14,  providing 
for  general  registration  and  equal  elections. — 
(Sup.  1890)  Morris  v.  Powell,  125  Ind.  281, 
25  N.  E.  221.  9  L.  R.  A.  326;  <1892)  Brewer 
V.  McClelland,  144  Ind.  423,  32  N.  E.  299,  17 
L.  R.  A.  845. 

[c]     (Sop.  1890) 

Const,  art.  2,  §  14,  which  requires  the 
general  assembly  to  provide  for  the  registration 
of  '*all  persons  entitled  to  vote,"  is  an  implied 
prohibition  against  providing  for  the  registra- 
tion of  any  one  class  or  part  of  the  voters ; 
and  hence  Acts  1889,  p.  103,  §  13,  which  pro- 
vides for  the  registration  of  only  such  persons 
as  have  been  temporarily  absent  from  the 
state  for  six  months  or  more,  and  such  as 
have   not    resided    in    any   one    county    for   six 
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months,  is  unconstitutioDal  and  void.— Morris 
V.  Powell,  125  Ind.  281,  25  N.  a  221,  9  L.  R. 
A.  326. 

Fob  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Elections,  ${  95,  90. 
See,   also,   note,   23  Am.   Dec.   642;    note, 

54  Am.  Rep.  843 ;   note,  28  Am.  St.  Itep. 

260. 

VI.   NOMIHATIOK8  AND  PRIMART 
ELECTIONS. 

I  120.  Gonstitvtional  and  statutory  pro- 
▼ialons. 

Implied    repeal   of  statute  by   act   relating   to 
same  subject,  see  Statutes,  $  161. 

§  126.  KominatioiL  by  primary  election. 

[a]      (Sup.  1902) 

Under  Acts  1901,  p.  495,  relating  to  pri- 
mary elections,  and  providing  that  all  political 
parties,  in  counties  having  a  city  of  50,000 
population,  which  at  the  last  preceding  election 
cast  10  per  cent,  of  the  total  vote,  desiring  to 
nominate  any  candidates  for  office  in  any  coun- 
ty, township,  or  municipality,  shall  make  such 
nominations  as  therein  prescribed,  mandamus 
will  not  lie  to  compel  the  Republican  central 
committee  of  a  county  to  place  on  the  ballots 
the  name  of  a  candidate  for  senator  of  a  sena- 
torial district  composed  of  two  counties,  since 
the  act  does  not  apply  to  such  a  district. — 
State  ex  rel.  Mintum  v.  Elliott,  63  N.  E.  222, 
158  Ind.  168. 

Fob  Cases  fbom  Otueb  States, 

See  18  Cent.    Dig.    Elections.   $   118. 
See,  also,  15  Cyc.  pp.  332,  333. 

S  140.   Nomination  by  electors* 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  §§  121,  126, 

127. 
See,  also,  15  Cyc.  pp.  334-330. 

i  144.  — «  Beqnisitei  of  petition,  certif- 
icate, or  nomination  papers. 
[a]      (App.  1905) 

Acts  1903,  pp.  5,  6,  c.  3,  $  1,  provides  for 
the  election  of  school  commissioners  in  certain 
cities,  and  declares  that  each  candidate  shall 
be  proposed  in  writing  by  not  fewer  than  300 
householders  of  the  city,  and  that  no  more  than 
one  candidate  may  be  named  in  any  one  petition 
and  no  person  may  sign  more  than  one  petition 
for  any  one  election.  Held  that,  where  five 
Hchool  commissioners  were  to  be  elected  for  dif- 
ferent terms,  petitions  of  nomination  failing  to 
designate  the  term  of  office  for  which  the  candi- 
dates were  nominated  were  void  for  uncer- 
tainty.—Remster  V.  Sullivan,  75  N.  E.  860,  36 
InJ.  App.  385. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.   Dig.  Elections,  $  126. 


§  147.   Nominations  to  fill  Tacanciea. 
[a]       (Sop.  1S97) 

Rev.  St.  1894,  f  6222,  provides  that  the 
board  of  election  commissioners  shall  cause  the 
names  of  all  candidates  to  be  printed  on  one 
ballot ;  all  nominations  of  any  party  **bein? 
placed  under  the  title  and  device  of  such  par- 
ty, ♦  ♦  ♦  as  designated  by  them  in  their 
certificate."  Section  6215  provides  that  in 
case  of  death,  resignation,  or  removal  of  any 
candidate  subsequent  to  nomination,  '^unless  a 
supplemental  certificate  or  petition  for  nomina- 
tion be  filed,  the  chairman  of  the  •  ♦  ♦ 
committee  shall  fill  such  vacancy."  Held,  that 
where  two  parties  nominate  a  separate  set  of 
candidates,  and,  a  part  of  each  set  having  de- 
clined the  nomination,  each  party  completes  its 
list  at  a  subsequent  convention,  and  files  a 
supplemental  certificate,  the  election  commis- 
sioners have  no  right  to  ignore  such  certifi- 
cates, and  print,  under  the  title  and  emblem 
of  each  party,  only  the  names  of  those  nom- 
inated at  the  first  conventions.— Board  of  Elec- 
tion Com'rs  of  Gibson  County  v.  State  ex  reL 
Sides,  48  N.  E.  226,  148  Ind.  675. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Ejections,  f  122. 
See,  also,  15  Cyc.  p.  330. 

i  148.   Objections  and  contests. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  ||  181-13a 
See,  also,  15  Cyc.  pp.  338,  339. 

S  153.  —  Determination  by  pvblie  oft* 
cers. 

[a]  (Sop.  1897) 

It  was  the  business  of  the  election  com- 
missioners to  print  tickets  as  they  were  given 
to  them  by  those  who  made  the  nominations, 
and  such  board  was  not  a  tribunal  to  try  the 
right  of  individuals,  but  they  must  be  left  to 
the  court  to  seek  redress.— Board  of  Election 
Com'rs  of  Gibson  County  v.  State  ex  reL  Sides,. 
48  N.  E.  226,  148  Ind.  675. 

[b]  (Sup.  1906) 

The  determination  of  political  questions,, 
arising  between  factions  of  a  political  party, 
is  within  the  jurisdiction  of  the  regular  party 
authorities,  and  cannot  be  determined  by  the 
courts. — State  ex  rel.  Gam  v.  Board  of  Election 
Com*rs  of  Marshall  County,  167  Ind.  276,  78 
N.  E.  1016. 

Fob  Cases  fbom  Otheb  States. 

See  18  Cent.   Dig.   Elections,  (  135. 
See,  also,  15  Cyc.  pp.  339,  340. 

§  154.  —.  Trial   and   determinatton.   by- 
conrts. 
[a]      (Jinp.  1906) 

Courts  have  jurisdiction  to  determine 
which  of  conflicting  lists  of  candidates  claimed 
to  be  made  by  a  political  party  is  entitled  to  be 
placed  on  the  official  ballot  under  the  emblem 
of  such  party.— State  ex  rel.  Gam  v.  Board  of 
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Election  Corners  of  Marshall  County,  167  Ind. 
276,  78  N.  E.  1016. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Elections,  $  136. 
See,  also,  15  Cyc.  pp.  340,  341. 

1 155te  Amendment     of     oertifieAtei     or 
nomination  papers. 

[a]  (App.1905) 
Acts  1903,  pp.  5,  6,  c.  3,  S  1,  provides  for 
the  nomination  of  school  commissioners  in  cer- 
tain cities  by  petition,  and  requires  that  such 
petitions  shall  be  filed  not  later  than  40. days 
before  the  election  in  the  office  of  the  comp- 
troller, where  they  shall  remain  in  the  public 
files  for  5  days,  the  last  of  which  shall  not  be 
less  than  30  days  before  the  election,  when  he 
shall  publish  the  names  proposed  and  at  the 
time  required  by  law  certify  such  nomination 
to  the  board  of  election  commissioners  for  the 
preparation  of  ballots.  Held  that,  where  nom- 
inating petitions  were  fatally  defective  for  fail- 
are  to  specify  the  term  for  which  the  candidate 
was  nominated,  they  could  not  be  amended  40 
^ays  prior  to  the  election,  so  as  to  cure  the 
defect,  but  on  the  expiration  of  the  40  days  be- 
■came  functus  officio. — Remster  v.  Sullivan,  75 
X.  E.  860,  36  Ind.  App.  385. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  S  128. 
See,  also,  15  Cyc  p.  339. 

1 156.  Certifioation    of    nomination    hj 
pnblio  ol&eerfl. 

Nomination  of  school  officer,  see  Schools  and 
School  Districts,  S  53. 

For  Casks  from  Other  States, 

See  18  Cent.  Dig.  Elections,  |  129. 

i  157.  Pnblioation  of  list  of  nominees. 
ta]      (App.  1906) 

Acts  1903,  pp.  5,  6,  c.  3,  §  1,  provides  for 
the  nomination  of  candidates  for  the  office  of 
school  commissioners  in  cities  by  petitions  to  be 
filed  with  the  comptroller,  and  requires  that 
after  5  days,  the  last  of  which  shall  not  be  less 
than  30  days  before  the  election,  such  comp- 
troller shall  publish  the  names  proposed  in  two 
-daily  newspapers  in  the  city.  Held,  that  such 
provision  requires  publication  of  both  the  names 
of  the  candidates  and  the  office  or  offices  for 
which  they  have  been  nominated.— Remster  v. 
SuUivan,  75  N.  E.  860,  36  Ind.  App.  385. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  |  130. 

1 158.  Irrei^nlarities  and  defeets. 

[a]  (Svp.  1899) 
Though  a  town  clerk,  acting  as  a  board  of 
election  commissioners,  may  refuse  to  accept  a 
nomination  certificate  when  it  is  not  acknowl- 
edged by  the  president  and  secretary  of  the  con- 
•^'ention,  his  acceptance  thereof  without  objec- 


tion cures   the  defect.— Jones  v.   State  ex  rel. 
Wilson,  55  N.  E.  229,  153  Ind.  440. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §  123. 

Vn.  BALLOTS. 

Admissibility  in  evidence,  see  post,  §  203. 
Appropriations  for  printing,   see  Counties,  i 

162. 
Mode  of  voting  by  ballot,  see  post,  §§  215,  221. 
Power   to   contract   for  preparing   ballots,   see 

Counties,  $  114. 
Primary  elections,  see  ante,  §  126. 

f  163.  Avthority  and  duty  to  make  and 
fnmish. 
La]      (App.  1905) 

The  duty  of  the  board  of  election  commis- 
sioners of  a  city  to  prepare  ballots  to  be  used 
at  an  election  of  school  commissioners  required 
by  Acts  1903,  pp.  5.  6,  c.  3,  $  1,  and  to  have 
the  same  printed  and  distributed,  is  wholly  min- 
isterial.—Remster  v.  Sullivan,  75  N.  E.  800,  3(J 
Ind.  App.  385. 

The  city  board  of  election  commissioners  is 
a  creature  of  legislative  enactment,  and  its  du- 
ties to  prepare,  print,  and  distribute  ballots,  to 
be  used  in  an  election,  are  wholly  ministerial. 
-Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  f  139. 

§  165.  Form  and  contents  of  oflioial  bal- 
lots. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  laections,  §{  140-150. 
See,   also,   15  Cyc.  pp.  345-362. 

1 166.  ——  In  general. 
[a]     (App.  1905) 

Under  Acts  1903,  pp.  5,  6,  c.  3,  §  1,  provid- 
ing for  the  nomination  of  candidates  for  the 
office  of  school  commissioners  in  certain  cities, 
and  requiring  the  board  of  election  commission- 
ers to  prepare  ballots  containing  fhe  names  of 
all  candidates  nominated  in  the  manner  pre- 
scribed by  such  section,  where  commissioners 
were  to  be  elected  for  different  terms  and  peti- 
tions of  nomination  did  not  specify  any  term, 
such  election  commissioners  had  no  authority 
to  designate  the  term  or  terms  for  which  such 
candidates  were  nominated.— Remster  v.  Sulli- 
van, 75  N.  E.  860,  36  Ind.  App.  385. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections.  |  140. 
See,  also,  15  Cyc.  p.  345. 


arrangement    of 


I  167.  Order    and 

tickets  and  names. 
[a]      (Sop.  1906) 

Bums*  Ann.  St.  1901,  §§  6215,  6222,  pro- 
vides that  where  a  list  of  candidates  is  compos- 
ed of  the  nominees  of  a  convention  which  had 
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been  held  at  the  time  and  place  designated  in 
the  call  of  the  regularly  constituted  party  au- 
thorities, it  is  the  duty  of  the  board  of  election 
commissioners,  on  presentation  of  a  regular 
certificate  of  nomination,  to  set  out  the  list  of 
names  under  the  regular  party  name  and  title 
the  candidates  of  the  Democratic  Party  in  the 
first  column  on  the  left  hand  side  of  the  ballot 
and  of  the  Republican  Party  in  the  second 
column.  Heldj  that  where  certificates  of  nomi- 
nation have  been  properly  filed  under  such  sec- 
tions, the  duty  of  the  election  commissioners 
to  arrange  the  ballot  as  provided  is  mandatory. — 
State  ex  rel.  Gam  v.  Board  of  Election  Com*rs 
of  Marshall  County,  167  Ind.  276,  78  N.  E. 
1016. 

Bums'  Ann.  St.  1901,  (  6215,  provides 
for  the  preparation  of  ballots  by  the  election 
commissioners,  and  the  filing  of  certificates  of 
nominations  made  by  a  convention  or  primary 
election.  It  also  declares  that,  in  case  of  a 
division  in  a  party,  and  claim  by  two  or  more 
factions  to  the  same  party  name,  etc.,  the  elec- 
tion commissioners  shall  give  preference  of 
name  to  the  convention  held  at  the  time  and 
place  designated  in  the  call  of  the  regularly 
constituted  party  authorities,  etc.  Heldy  that 
where  the  nominees  of  two  factions  of  the 
Republican  Party  in  a  county  claim  to  be  the 
regular  Republican  nominees,  preference  should 
be  given  to  the  nominees  of  the  convention  call- 
ed by  the  chairman  of  the  Republican  county 
central  committee.— Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.   Elections,  S  141. 
See,  also,  15  Cyc.  p.  350. 


§  168.  —  Party    names,     emblems,     or 
deTices. 

[a]  (Sup.  1868) 

In  an  election  of  councilmen  in  a  city,  the 
words  "City  Union  Ticket"  printed  at  the  top 
•  of  the  ballots  for  one  candidate  was  not  such 
a  distinguishing  mark  as  was  prohibited  by 
Acts  1867,  p.  113,  §  23,  requiring  all  ballots  to 
be  printed  on  plain  white  paper,  without  any 
distinguishing  mark  thereon.— Dmliner  v.  State, 
29  Ind.  308;    Steighley  v.  Same,  Id.  312. 

[b]  (Sup.  1871) 

The  words  "Republican  Ticket"  printed  at 
the  head  of  a  ballot,  and  on  the  same  side  that 
the  names  of  candidates  are  printed  upon,  is 
not  such  a  distinguishing  mark  or  embellishment 
as  to  require  the  inspector  to  refuse  it  when 
offered.— Stanley  v.  Manly,  35  Ind.  275. 

[c]  (Sop.  1872) 

The  words  "Republican  Ticket,"  or  "Repub- 
lican County  Ticket,"  or  "Republican  Town- 
ship Ticket,"  upon  the  face  of  a  ballot,  do  not 
authorize  the  rejection  of  the  ballot,  under  sec- 
tion 23  of  the  registry  law  of  1867  (Acts  1867, 
p.  113),  which  requires  all  tickets  to  be  written 
or  printed  on  "plain  white  paper,  without  any 
distinguishing   marks   or   other   embellishments 


thereon,"  and  makes  it  the  duty  of  inspectors 
of  elections  to  refuse  all  ballots  of  any  other 
description.— Millholland  v.  Bryant,  39  Ind. 
363. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §  142. 
See,  also,  15  Cyc.  p.  346. 

§  171.  -^»  Names    and    designationa    of 
offices. 
[a]     (App.  1906) 

Where  school  commissioners  are  to  be  elect- 
ed, some  for  a  term  different  from  that  of  the 
others,  a  complaint  for  injunction,  showing  that 
the  board  of  election  commissioners  is  threaten- 
ing to  print  upon  the  official  ballots  the  names 
of  all  of  the  candidates  for  school  commission- 
ers, without  designating  for  what  terms  such 
candidates  are  running,  is  good.— Remster  v. 
Sullivan,  36  Ind.  App.  385,  75  N.  E.  860. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections^  |  145. 
See,  also,  15  Cyc.  pp.  347-349. 

§  172.  —  Names    and    desiKnationa    of 
candidates. 
[a]      (App.  1905) 

Under  the  Australian  ballot  system,  a  le- 
gal ballot  can  only  be  prepared  and  printed 
when  it  is  done  in  substantial  compliance  with 
a  certificate  or  petition  of  nomination  and  the 
requirements  of  the  statutes  governing  such 
proceedings,  and  when  the  certificate  or  petition 
is  defective  in  not  designating  the  office  to  be 
filled,  or  the  term  of  office,  where  different  terms 
6f  the  same  office  are  to  be  filled  at  the  same 
election,  a  candidate  thus  named  and  placed 
thereon  is  not  entitled  to  be  voted  for,  and  a 
ballot  cast  for  him  is  a  nullity.— Remster  v. 
Sullivan,  36  Ind.  App.  385,  75  N.  E.  860. 

For  Cases  from  Other  Stater, 

See  18  Cent.  Dig.  Elections,  $  140. 
See,  also,  15  Cyc.  pp.  348,  349. 

§  177.  »—  Indorsement. 
[a]     (Sap.  1892) 

Election  Law  March  6,  1889,  §  34,  provides 
that  *'at  the  opening  of  the  polls,"  after  the  bal- 
lots have  been  delivered  by  the  inspector,  the 
poll  clerks  shall  write  their  initials  in  ink  on 
the  lower  left-hand  comer  of  the  back  of  each 
of  said  ballots,  without  any  distinguishing  mark 
of  any  kind.  Section  49  provides  that  no  elec- 
tion officer  "shall  deposit  any  ballot  upon  which 
the  initials  of  the  poll  clerks  do  not  appear,  or 
any  ballot  on  which  appears  externally  any  dis- 
tinguishing mark."  Ueld  where,  on  the  backs 
of  all  the  ballots  of  a  certain  precinct,  the  ini- 
tials of  the  poll  clerks  were  by  honest  mistake 
indorsed  in  the  lower  right-hand  comer,  that 
such  ballots  were  properly  counted ;  the  pro- 
vision with  reference  'to  indorsement  bein^  di- 
rectory only. — Parvin  v.  Wimberg,  130  Ind.  5(51, 
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30  X.  E.  790,  30  Am.  St.  Rep.  254,  15  L.  R. 
A.  775. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  $  149. 
See,  also,  15  Cyc.  pp.  350-352. 

$  180.   Imdieation  of  choice  by  voter. 

Distinguishing  marks,  see  post,  §  194. 

[a]  (Sap.  1892) 
Election  Law  March  6,  1889,  §  45  provides 
that  the  voter  shall  'indicate  the  candidates 
for  whom  he  desires  to  vote  by  stamping  the 
square  immediately  preceding  their  names,'*  or, 
in  case  he  desires  to  vote  for  all  the  candidates 
of  a  party,  "he  may  place  the  stamp  on  the 
square  preceding  the  title  under  which  the  can- 
didates of  such  party"  are  printed.  Held^  that 
this  provision  is  mandatory;  the  stamping  of 
the  square  being  the  only  method  prescribed, 
by  which  the  voter  can  indicate  his  choice. — Par- 
vin  V.  Wimberg,  130  Ind.  561,  30  N.  E.  790, 
30  Am.  St.  Rep.  254,  15  L.  R.  A.  775. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §§  151-155, 

157. 
See,  also,  15  Cyc.  pp.  353-356;  note,  47  L. 

R.  A.  806. 

5 185.  Irresnlaritiefl,   errors,   and    omis- 

■ions. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §§  150,  161- 

163. 
Sec,  also,  15  Cyc.  pp.  355,  358,  359. 

5 186.  — »  In  general. 

[a]  (Sap.  1899) 
Failure  of  a  town  clerk,  acting  as  a  board 
of  election  commissioners,  to  have  directions 
how  to  vote  a  straight  ticket  printed  on  the  of- 
ficial ballot,  or  the  improper  designation  of 
candidates  for  trustee  of  a  ward  as  candidates 
for  councilman,  will  not  justify  declaring  an 
election  of  a  trustee  null;  it  being  otherwise 
fairly  conducted  and  free  from  fraud,  and  no 
objection  having  been  made  before  the  election. 
-Jones  v.  State  ex  rel.  Wilson,  55  N.  E.  229, 
153  Ind.  440. 

Where  but  two  political  parties  participate 
in  an  election,  and  there  are  but  two  lists  of 
candidates  on  the  official  ballot,  and  the  party 
emblem  required  by  law  to  be  at  the  head  of 
each  list  is  at  the  head  of  one  only,  its  absence 
from  the  head  of  the  other  could  not  mislead 
voters,  and  would  not  invalidate  votes  cast  for 
a  candidate  on  that  list.— Id. 

That  the  poll  clerks  of  an  election  wrote 
tbeir  initials  on  the  outside,  upper,  right-hand 
comer  of  each  ballot  before  it  was  delivered  to 
the  voter,  instead  of  on  the  outer,  lower,  left- 
hand  comer,  as  the  statute  prescribes,  will  not 
nullify  the  election,  which  was  otherwise  prop- 
erly conducted.— Id. 


[bl  (Sap.  1900) 
Under  Burns*  Rev.  St.  Supp.  1897.  §  G248o, 
prescribing  the  manner  in  which  ballots  shall 
be  marked,  and  providing  that  a  mark  on  a 
ballot  in  violation  thereof  shall  be  treated  as 
a  distinguishing  mark,  and  section  6248g,  pro- 
viding that  any  ballot  or  part  of  a  ballot  from 
which  it  is  impossible  to  determine  the  elector's 
choice  of  candidates  shall  not  be  counted  as  to 
the  candidates  affected  thereby,  where  a  bal- 
lot is  marked  with  a  cross  in  the  square  oppo- 
site the  names  of  two  candidates  for  the  same 
office,  and  is  properly  executed  in  other  re- 
spects, such  mark  will  not  invalidate  the  entire 
ballot,  but  it  may  be  counted  for  the  candidates 
for  other  offices  as  to  whom  it  is  properly  mark- 
ed.—Borders  V.  Williams,  57  N.  E.  527,  155 
Ind.  36. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  |  159. 

§  191.  niesaUty. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §§  165-167. 

$  192.  — »  In  general. 

[a]  (Sap.  1907) 

Voters  are  not  presumed  to  have  voted  for 
a  candidate  for  county  assessor  who  was  not 
a  freeholder,  "willfully  and  obstinately.'*— State 
ex  rel.  Clawson  v.  Bell,  169  Ind.  61,  82  N.  E. 
69,  13  L.  R,  A.  (N.  S.)  1013,  124  Am.  St. 
Rep.  203. 

{193.  Variation  as  to  material,  di- 
mensions, color,  or  typosraphy. 

[al       (Sap.  1879) 

Under  a  statute  providing  that  ballots 
used  at  elections  should  be  printed  on  plain 
white  paper,  without  any  distinguishing  marks, 
except  the  names  of  candidates,  etc.,  heldy  that 
the  fact  that  certain  ballots  cast  were  so 
printed  that,  when  folded,  the  names,  etc., 
printed  thereon  could  be  seen  through  the  pa- 
per, did  not  render  such  ballots  illegal. — State 
ex  rel.  Julian  v.  Adams,  65  Ind.  393. 

[b]  (Sap.  1885) 

Rev.  St.  §  4701,  requires  election  tickets 
to  be  printed  on  plain  white  paper.  Held,  no 
special  grade,  quality,  or  thickness  of  paper 
being  si)ecified,  that  it  was  a  question  of  fact 
for  the  jury  whether  certain  paper  used  was 
plain  and  white.— State  ex  rel.  Ileiney  v.  Was- 
son,  99  Ind.  261. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §  165. 

§  194.   DistinKnishins  marks. 

[a]       (Sup.  1868) 

Registry  Law  1867,  §  23,  requiring  all 
tickets  to  be  written  or  printed  on  plain  white 
paper  without  any  distinguishing  marks  or 
other  embellishments  thereon,  must  be  con- 
strued as   requiring  all  ballots  to  be  unifonn 
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in  external  appearance  only,  and  not  to  pro- 
hibit a  distinguishing  mark  on  the  inside  of 
the  ticket.— Druliner  v.  State,  29  Ind.  308; 
Steighley  v.  Same,  Id.,  312. 

[b]  (Sup.  1893) 

Elliott,  Supp.  S  1374,  provides  that  any 
ballot  which  has  any  distinguishing  mark  shall 
be  void,  and  any  ballot  from  which  it  Is  im- 
possible to  determine  the  elector's  choice  of  can- 
didates shall  not  be  counted  as  to  the  candidate 
or  candidates  affected  thereby.  Section  1367 
provides  that  the  voter  may  indicate  the  candi- 
dates for  whom  he  desires  to  vote  by  stamping 
the  square  immediately  preceding  their  names, 
provided  that  if  he  shall  desire  to  vote  for  all 
candidates  of  one  party  he  may  stamp  the 
square  preceding  the  title  under  which  the  can- 
didates of  such  party  are  printed.  Held,  that 
where  the  stamps  are  made  on  ballots  at  vary- 
ing distances  from  the  squares  indicated  there- 
on, but  not  touching  the  same,  the  stamp  be- 
comes a  distinguishing  mark,  and  invalidates 
the  ballot.—Bechtel  v.  Albin,  134  Ind.  193,  33 
N.  E.  967. 

[c]  (Sup.  1894) 

Act  March  6,  1891,  §  45,  provides  that  a 
voter  shall  indicate  his  candidates  by  stamp- 
ing the  square  immediately  preceding  their 
names,  provided,  if  he  desires  to  vote  for  all  the 
candidates  of  one  party,  he  may  place  the  stamp 
in  the  large  square  at  the  head  of  its  list;  that, 
if  he  places  the  stamp  in  the  large  square,  he 
shall  not  stamp  the  ballot  elsewhere,  unless 
there  be  no  candidate  for  some  office  on  the  list 
of  such  party,  when  be  may  indicate  his  candi- 
date for  such  office  by  a  stamp  on  another  list, 
in  the  square  opposite  the  name  of  a  candidate 
for  such  office;  that  a  stamp  in  violation  of  the 
act  shall  be  a  distinguishing  mark.  Section  52 
provides  that  a  ballot  bearing  any  distinguish- 
ing mark  or  mutilation  shall  be  void,  and  not 
counted.  HeJd,  that  the  act  was  mandatory, 
and  that  a  ballot  marked  in  violation  of  it 
would  not  be  counted,  though  there  was  no  evi- 
dence of  corrupt  motive.  —  Sego  v.  Stoddard, 
136  Ind.  297,  36  N.  B.  204,  22  L.  R.  A.  468; 
Same  v.  State  ex  rel.  Stoddard,  136  Ind.  700, 
36  N.  E.  208. 

A  ballot  having  a  pencil  mark  across  the 
name  of  a  candidate  violates  such  statute,  as 
does  one  properly  stamped,  except  that  a  stamp 
opposite  the  name  of  a  candidate  was  erased  so 
that  a  hole  was  made  through  the  ticket. — Id. 

A  ballot  having,  in  addition  to  stamps 
in  the  squares  opposite  the  names  of  candidates, 
a  stamp  in  a  square  opposite  to  which  there  is 
no  candidate,  but  merely  a  blank  left  for  a 
certain  office,  or  having  more  than  one  stamp 
in  the  square  at  the  head  of  a  party's  list,  is 
void. — Id. 

A  ballot  stamped  at  the  head  of  a  list 
and  opposite  the  name  of  a  candidate  on  the 
same  list,  or  stamped  in  the  square  at  the  head 
of  one  list  containing  candidates  for  all  offices. 


and  stamped  in  the  square  opposite  a  candidate 
on   another  list,   is   void. — Id. 

[d]     (Sup.  1895) 

Where,  in  the  preparation  of  a  ballot, 
there  is  such  departure  from  the  strict  letter  of 
the  law  as  that,  if  purposely  done,  the  ballot 
could  be  known  by  the  voter  after  casting  it, 
such  ballot  will  be  rejected  in  the  count,  though 
the  departure  was  innocently  made.— Zeis  v. 
Passwater,  41  N.  E.  790,  142  Ind.  375. 

That  the  stamp  was  not  placed  on  a  bal- 
lot with  such  precision  as  to  make  a  single,  per- 
fect impression  will  not  render  the  ballot  invalid. 
-Id. 

A  ballot  bearing  within  one  of  the  large 
squares  a  distinct  marking,  as  with  a  pencil, 
about  one-fourth  of  an  inch  wide  and  five-six- 
teenths of  an  inch  long,  in  addition  to  the  voter'* 
stamp,  contains  a  distinguishing  mark,  and  can- 
not be  counted.— Id. 

A  ballot  with  two  separate  and  distinct 
impressions  of  the  stamp  will  be  rejected,  as 
bearing  a  distinguishing  mark,  within  Rev.  St. 
1894,  §  6248  (Elliott's  Supp.  §  1374).-Id. 

[e]      (Sap.  1901) 

A  ballot,  otherwise  properly  stamped,  show- 
ing three  slight  parallel  streaks,  apparently 
made  by  a  careless  movement  of  the  stamp 
across  the  ballot,  was  not  defective,  as  bearing 
a  distinguishing  mark,  since  it  did  not  fairly 
import  design;  and  the  exclusion  of  such  ballot 
from  the  evidence  in  a  contested  election  case 
was  reversible  error.— Tombaugh  v.  Grogg,  59 
N.  E.  1060,  156  Ind.  355. 

Under  Acts  1891,  p.  133,  §  13,  declaring 
that  if  a  voter  stamps  the  large  square  on  a 
ballot,  inclosing  the  party  device,  he  shall  not 
stamp  elsewhere  on  the  ballot,  and  that  a 
stamp  on  a  ballot  in  violation  of  this  provision 
shall  be  treated  as  a  distinguishing  mark,  a 
ballot  containing  a  faint  impression  of  the  reg- 
ular stamp  above  the  party  device  in  the  large 
square,  and  an  irregular  daub  four  times  as 
large  as  the  face  of  the  stamp,  was  properly 
rejected,  as  bearing  a  distinguishing  mark.~Id. 

Fob  Gases  fbom  Otheb  States* 

See  18  Cent.  Dig.  Elections,  §|  166,  167. 
See,  also,  15  Cyc.  pp.  357-360;    notes,  13 

L.  R.  A.  761,  47  Lr.  R.  A.  820;   note,  49 

Am.  St.  Rep.  240. 


Vm.  CONDUCT   OF  EUBCTIOK. 

Laws  permitting  recovery  of  penalty  for  brib- 
ery of  voter  as  authorizing  imprisonment 
for  debt,  see  Constitutional  Law,  §  83. 

Of  county  superintendent  of  schools,  see 
Schools  and  School  Distbicts,   |  48. 

Power  to  regulate,  see  ante,  |{  23-28. 

Primary  elections,  see  ante,   S  126. 
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§  198.  ConstitvtioiiAl  And  statutory  pro- 
Tisions* 

[a]  (Sup.  1892) 
The  courts  will  not  ignore  a  construction 
of  an  election  statute  accepted  and  acted  upon 
by  the  officers  whose  duty  it  is  to  administer 
the  law,  unless  it  is  palpably  wrong.— Parvin  t. 
Wimberg,  30  N.  E.  790,  130  Ind.  561,  16  L.  B. 
A.  775,  30  Am.  St.  Rep.  254. 

For  Cases  from  Otheb  States, 

See  18  Cent.  Dig.  Elections,  |  170. 
See,  also,  15  Cyc.  pp.  362,  303. 

fl99.  Application    of    requirements    to 
special  elections. 

[a]     (Sap.  1904) 

Bums'  Ann.  St.  1901,  §  5341,  requires  the 
question  of  township  appropriations  in  aid  of 
the  construction  of  railroads  to  be  submitted  to 
popular  vote;  section  5343  provides  that  the 
TOte  shall  be  conducted  in  the  manner  provided 
by  law  for  general  elections ;  section  6214  cre- 
ates a  board  of  election  commissioners,  and  en- 
joins upon  it  the  duty  of  preparing  and  dis- 
tributing ballots,  for  the  election  of  officers  to 
be  voted  for  in  the  county,  other  than  those  to 
be  elected  by  all  voters  of  the  state;  section 
<i258  provides  that,  where  local  questions  are 
submitted  to  the  electors  of  a  district,  the  board 
of  election  commissioners  of  the  county  includ- 
ing the  district  shall  cause  a  brief  statement 
of  the  question  presented  to  be  printed  on  the 
ballot,  and  the  words  "Yes"  and  "No"  to  be 
printed  under  the  same ;  section  6260  provides 
that,  when  a  township  holds  an  election  at  a 
time  other  than  the  time  of  a  general  election, 
the  election  shall  be  held  in  conformity  with 
the  act  relative  to  general  elections,  and  local 
officers  shall  perform  the  same  duties  as  in  case 
of  general  elections.  Held,  that  ballots  used  in 
a  special  township  election  on  the  question  of 
railroad  aid  appropriations  must  be  printed  and 
delivered  to  the  proper  officers  by  the  election 
commissioners,  as  prescribed  by  the  statute  rela- 
tive to  elections,  and  the  preparing  and  dis- 
tributing of  ballots  by  persons  other  than  the 
officers  prescribed  by  law,  and  the  use  of  such 
unauthorized  ballots,  render  the  election  void.-^ 
Current  v.  Luther,  72  N.  B.  556,  164  Ind.  252. 

Fob  Cases  fboh  Otheb  States, 

See  18  Cent.  Dig.  Elections,  f  171. 
See,  also,  15  Cyc.  p.  363. 

1 20a  Pollinc  places. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  |§  176-181. 

{  201.  -«-  Establislament  and  alteration 
in  general. 

M    (Siip.1870) 

Where  there  is  no  fraud  no  legal  voter 
prevented  from  voting,  and  no  illegal  voter  per- 
mitted to  vote,  the  fact  that  the  county  com- 
miasioners  changed  the  places  of  voting  in  one 


township  two  days  before  the  election,  and  gave 
no  notice  thereof,  will  not  avoid  a  railroad-aid 
election.— Lafayette,  M.  &  B.  R.  Co.  v.  Geiger, 
34  Ind.  185. 

Fob  Cases  fbou  Otheb  States, 

See  18  Cent.  Dig.  Elections,  §{  176,  177. 
See,  also,  note,  4  L.  R.  A.  (N.  S.)  571. 

§202.  Number. 

[a]  (Svp.  1883) 
An  election  to  vote  funds  for  a  railroad, 
at  which  the  polls  were  not  opened  in  one  of 
the  two  voting  precincts,  is  void,  under  Rev.  St. 
1881,  i  4048,  requiring  that  "the  polls  shall  be 
opened  at  the  several  voting  places  in  the  town- 
s-hip."— State  ex  rel.  Sigler  v.  Board  of  Com'rs 
of  Madison  County,  92  Ind.  133. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.   Elections,  |  178. 

§  204.  —  Residence  as  affecting  place 
for  Totinc. 
[a]     (Sap.  1857) 

No  elector  can  vote,  except  in  the  town- 
ship or  precinct  where  he  resides.— French  v. 
Lighty,  9  Ind.  477,  note. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  §§  180,  181. 

§215.  Voting  by  baUot. 

Effect  of  errors  and  irregularities,  see  post,  § 
227. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  §§  186-191. 
See,  also,  15  Cyc.  p.  345. 

§  219.  — —  Preparation     of     ballots     by 
▼oters. 

[a]  (Sap.  1893) 
Acts  1889,  §  45,  providing  that  the  voter 
may  indicate  the  candidates  for  whom  he  de- 
sires to  vote  by  stamping  the  square  immediate- 
ly preceding  their  names,  provided  that,  if  he 
shall  desire  to  vote  for  all  the  candidates  of  one 
party  or  group  of  petitioners  and  none  other, 
he  may  place  the  stamp  on  the  square  preceding 
the  title  under  which  the  candidates  of  such 
party  or  group  of  petitioners  are  printed,  are 
not  unreasonable,  and  must  be  strictly  observed, 
and  the  voter  has  no  greater  right  to  stamp  his 
ballot  in  a  manner  different  from  that  prescrib- 
ed than  he  has  to  decline  to  go  into  the  booth 
to  stamp  it.— Bechtel  v.  Albin,  33  N.  E.  967, 
134  Ind.   193. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  S  189. 

§  220.  —  Assistance  to  voters. 

[a]    (Sap.  1895) 
Rev.   St.  1894,  §  6244,   provides  that  any 
voter  who  declares  that,  through  inability  to 
read,  he  is  unable  to  mark  his  ballot,  may  have 
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it  prepared  by  the  poll  clorks.  Held^  that 
where  a  voter  who  could  not  read  stated  that 
he  could,  but  asktd  the  poll  clerks  to  prepare  his 
ballot,  and  they  did  so,  the  ballot  was  proper- 
ly received.— Montgomery  v.  Oldham,  143  Ind. 
34,  42  N.  E.  474. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections^  S  190. 
See,  also,  15  Cyc.  p.  366. 

§  221.  —  Deposit  of  ballots  in  boxes. 
[a]     (Sap.  1892) 

Election  Law  March  6,  18S9,  §  10,  provides 
that  two  ballot  boxes  shall  be  provided,— one  for 
ballots  for  state  officers,  and  another  for  bal- 
lots for  local  officers.  In  canvassing  the  votes, 
some  local  ballots  were  found  in  the  box  pro- 
vided for  state  ballots.  Hcld^  that  these  local 
ballots  were  entitled,  prima  facie,  to  be  counted ; 
the  presumption  being  that  they  were  placed 
in  the  wrong  box  by  mistake  of  the  election 
officers.— Pa rvin  v.  Wimberg,  130  Ind.  561,  30 
N.  E.  790,  30  Am.  St.  Rep.  254,  15  L.  R,  A. 
775. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  i  191. 
See,  also,  15  Cyc.  p.  366. 

f  223.  Challenc®*  to  Toters  and  prooeed- 
ings  tbereon. 
[a]     (Sup.  1857) 

The  oath  of  the  voter  is,  to  the  election 
board,  conclusive  evidence  of  right  to  vote. — 
French  v.  Lighty,  9  Ind.  477,  note. 

[b]      (Sop.  1861) 

1  Rev.  St.  1852,  p.  263,  |  21,  precludes 
the  board  of  election  officers  from  taking  testi- 
mony relative  to  the  right  of  any  person  to 
vote  who  may  offer  to  take  the  oath  therein  pro- 
vided.—State  V.  Robb,  17  Ind.  536. 

Election  officers  are  justified  in  receiving 
the  vote  of  one  who  has  taken  the  oath,  unless 
it  can  be  shown  that  they  acted  corruptly,  or 
with  a  knowledge  that  he  was  not  a  legal 
voter.— Id. ' 

For  Cases  from  Other  States, 
See  18  Cent.  Dig.  Elections, 
See,  also,  15  Cyc.  p.  367. 


192,  194. 


§  224.   Rejection  of  vote  by  election  of- 
ficers. 

[a]  (Sup.  1861) 
The  refusal  of  the  election  officers  to  swear 
a  person  offering  to  vote,  or  to  take  his  vote 
after  he  has  sworn,  is  at  their  peril  of  being 
able  to  show  that  he  is  not  a  legal  voter,  if  they 
are  prosecuted  for  their  action.— State  v.  Robb, 
17  Ind.  536. 

No  penalty  can  attach  for  refusing  to  allow 
one  to  vote  who  offers  to  take  the  oath,  if  the 
officers  can  show  that  he  was  not  a  legal 
voter. — Id. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.   Elections,  §  193. 


§  227.  Irreenlarities  and  errors. 

[a]  An  election  is  not  invalidated  by  an  irregu- 
larity which  is  not  shown  to  have  affected  the 
result.— (Sup.  1870)  Gass  v.  State  ex  rel.  Clark, 
34  Ind.  425;  (1883)  Irwin  v.  Lowe,  89  Ind. 
540. 

[b]     (S«P- 1870) 

Statutes  regulating  the  mere  mode  of  con- 
ducting elections  are  directory,  and  any  de- 
parture from  the  prescribed  mode  will  not  viti- 
ate an  election,  if  the  irregularity  does  not  de- 
prive any  legal  voter  of  his  vote,  or  admit  a 
disqualified  voter  to  vote,  or  cast  uncertainty 
on  the  result,  and  has  not  been  occasioned  by 
the  agency  of  a  party  seeking  to  derive  a  bene- 
fit from  it.— Gass  v.  iState  ex  rel.  Clark,  34 
Ind.  425. 

The  reason  and  spirit  of  the  statutory  pro- 
vision, on  the  subject  of  contesting  elections 
(1  Gav.  &  II.  Rev.  St.  p.  31S,  ^  15)  that  **no 
irregularity  of  malconduct  of  any  member  or 
officer  of  a  board  of  judges  or  canvassers  shall 
set  aside  the  election  of  any  person,  unless  such 
irregularity  or  malconduct  were  such  as  to 
cause  the  contestee  to  be  declared  elected  when 
he  had  not  received  the  highest  number  of  legal 
votes,"  are  applicable  to  an  election  to  a  city 
office,  as  well  as  to  a  state,  county,  or  town- 
ship office,  and  said  provision  announces  a  prin- 
ciple of  law  which  prevails  independently  of  the 
statute.— Id. 

[c]  (Sup.  1892) 

If  a  statute  expressly  declares  any  par- 
ticular act  to  be  essential  to  the  validity  of  an 
election,  or  that  its  omission  shall  render  the 
election  void,  the  courts  must  so  hold,  whether 
the  particular  act  in  question  goes  to  the  mer- 
its or  affects  the  result  of  the  election  or  not : 
for  such  a  statute  is  mandatory,  and  the  court 
cannot  enter  into  the  question  of  its  policy. — 
Parvin  v.  Wimberg,  30  N.  E.  790,  130  Ind.  5(;U 
15  L.  R.  A.  775,  30  Am.  St.  Rep.  254. 

If  a  statute  simply  provides  that  certain 
things  shall  be  done  within  a  particular  time 
or  in  a  particular  manner,  and  does  not  declare 
that  their  performance  shall  be  essential  to  the 
validity  of  an  election,  they  will  be  regarded  as 
mandatory  if  they  affect  the  merits  of  the  elec- 
tion, and  as  directory  only  if  they  do  not  affect 
its  merits.- Id. 

Mere  irregularities  on  the  part  of  election 
officers,  or  their  omission  to  observe  some  mere- 
ly directory  provision  of  the  law,  does  not 
vitiate  the  election. — Id. 

A  departure  from  the  mode  of  holding  an 
election  as  prescribed  by  statute,  which  does  not 
deprive  legal  voters  of  their  right  to  vote, 
or  permit  illegal  voters  to  participate  in  the 
election  or  cast  uncertainty  on  the  result,  does 
not  affect  the  validity  of  the  election.— Id. 

[d]  (Snp.  1892) 

Statutes  regulating  the  mere  mode  of  con- 
ducting an  election  are  directory,  and  a  depar- 
ture from  such  mode  will  not  generally  defeat 
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the   successful    candidate.— Enos    v.    State    ex 
rel.  Goder,  31  N.  E.  357,  131  Ind.  500. 

[e]      (Sap.  1904) 

Provisions  of  law  in  regard  to  the  prepara- 
tion and  distribution  of  ballots  by  designated 
officers  are  mandatory,  and  must  be  strictly 
obeyed.— Current  v.  Luther,  72  N.  E.  556,  104 
Ind.  252. 

Fob  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Elections,  §§  107-200. 
See,  also,  15  Cyc.  pp.  372,  373. 

S  229.  niesal  votes. 
[a]  (Sap.  1S92) 
In  a  proceeding  to  contest  defendant's 
election  to  an  office,  the  fact  that  illegal  votes 
were  cast  for  him  wiU  not  entitle  plaintiff  to  a 
judgment,  where  it  also  appears  that  there  were 
suflScient  illegal  votes  cast  for  plaintiff  to  give 
defendant  a  majority  of  the  legal  votes  after  ex- 
cluding all  that  were  illegal.— Hacker  v.  Conrad, 
131  Ind.  444,  31  N.  E.  190. 

Cb]    (Sap.  1895) 

Under  Rev.  St  1894,  (  6313,  providing 
that  no  election  shall  be  set  aside  for  illegal 
votes  unless  the  number  thereof  given  to  the 
oontestee,  if  taken  from  him,  would  reduce  the 
Dumber  of  his  legal  votes  below  the  number  of 
legal  votes  given  to  some  other  person,  an  elec- 
tion will  not  be  set  aside  because,  by  adding  to 
the  number  of  votes  counted  for  contestant 
votes  which  were  improperly  rejected,  the  re- 
sult would  be  a  tie.  Gimbel  v.  Green  (1893)  33 
N.  E.  964,  34  N.  E.  217.  134  Ind.  628,  distin- 
gnishcd. — Montgomery  v.  Oldham,  42  N.  E.  474, 
143  Ind.  34. 

[c]  (Sap.  1907) 
Where  a  candidate  for  office  was  disquali- 
fied therefor,  but  had  it  within  his  power  to  re- 
move the  disqualification  before  he  took  the 
office,  the  voters  had  a  right  to  assume  that, 
if  elected,  he  would  do  so,  and  it  cannot  be  as- 
serted that  in  casting  their  votes  for  him  they 
were  guilty  of  willful  obstinacy  and  misconduct 

80  that  their  votes  should  be  treated  as  nullities. 
-Hoy  V.  State  ex  rel.  Buchanan,  168  Ind.  506, 

81  N.  E.  509. 

Where  a  party  duly  declared  elected  to  the 
city  council  was  disqualified  for  the  office,  but 
had  it  wiiuin  his  power  to  remove  the  disqualifi- 
cation before  taking  the  office,  the  electors  were 
not  bound  to  take  notice  of  his  disqualification, 
but  the  burden  was  upon  the  one  opposing  his 
title  to  the  office  to  show  that  the  electors  at 
the  time  they  cast  their  votes  had  actual  notice 
or  knowledge  of  the  facts  that  made  him  in- 
eligible.— Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §  201. 
See,  also,  15  Cyc.  p.  371. 

1230.   Bribery. 

A«  an  offense,  see  post,  §  316. 


[a]  (Sap.  1897) 
Where  the  election  of  a  township  trustee  is 
contested,  on  the  alleged  ground  "that  the  con- 
testee  is  ineligible  to  said  office,"  evidence  that 
contestee,  on  the  day  of  his  election  to  such 
office,  gave  one  J.  P.  three  dollars  to  vote  for 
him  (contestee)  at  said  election  is  competent, 
under  Const,  art  2,  $  6,  providing  that  **every 
person  shall  be  disqualified  for  holding  office 
during  the  term  for  which  he  may  have  been 
elected,  who  shall  have  given  or  offered  a  bribe, 
threat,  or  reward,  to  secure  his  election,"  and 
Rev.  St.  1894,  §  6312  (Rev.  St.  dSSl,  §  4750, 
subsec.  2),  which  provides  that  an  election  may 
be  contested  "when  the  contestee  was  inelig- 
ible"; the  term  "disqualified,"  as  used  in  the 
constitutional  provision  quoted,  meaning  the 
same  thing  that  the  word  "ineligible"  means  as 
used  in  the  statute  authorizing  a  contest— Car- 
roll V.  Green,  47  N.  E.  223,  148  Ind.  362. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  |  202. 
See,  also,  15  Cyc.  p.  360. 

§231.   lUesal  expenditures  and  oormpt 
practices. 

[a]  (Sap.  1904) 
An  agreement  by  a  candidate  at  a  primary 
for  nomination  as  county  auditor  by  which  he 
gave  his  note  for  $300  to  the  opposing  candi- 
date in  consideration  of  the  latter's  withdrawal, 
and  of  his  promise  and  that  of  two  of  his 
supporters  to  aid  in  securing  the  maker's  nom- 
ination and  to  discourage  other  candidacies,  is 
within  Bums'  Rev.  St.  1901,  §  2327,  providing 
that  any  person  being  a  candidate  for  nomina- 
tion to  any  ofllce  of  trust,  who  promises  to 
pay  money  to  any  person  to  secure  his  vote  or 
influence,  shall  on  conviction  be  fined,  and,  if 
nominated,  shall  be  ineligible  to  hold  such  of- 
fice.-Gray  v.  Seitz,  69  N.  E.  456,  162  Ind.  1. 

For  Cases  from  Other  States, 

See  18  Cent.   Dig.   Elections,  $  203. 

IX.  COUNT  OF  VOTES.  RETURNS, 
AND  CANVASS. 

Judicial  notice  of  vote  cast,  see  Evidence,  § 

45. 
Primary  elections,  see  ante,  §  126. 

§  235.   Determination  and  declaration  of 
result  in  general. 

[a]  The  fact  that  the  candidate  who  stood 
highest  on  the  list  is  ineligible  gives  the  election 
to  the  next  highest.— (Sup.  1860)  Gulick  v.  New, 
14  Ind.  93,  77  Am.  Dec.  40;  (1873)  Price  v. 
Baker,  41  Ind.  572,  13  Am.  Rep.  346 ;  (187S) 
Jeffries  v.  Rowe,  63  Ind.  592;  (18S4)  State 
ex  rel.  Morley  v.  Johnson,  100  Ind.  481);  (18S<;) 
Vogel  v.  State  ex  rel.  Land,  107  Ind.  .'{74.  8  .\. 
E.  164;  (1890)  Copeland  v.  Statt^  ex  ivl.  Davis. 
120  Ind  51,  25  N.  E.  HOc;. 
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[b]  (Sup.  1S60) 

Citizens  of  a  county  must  take  notice  as 
to  who  hold  county  offices,  and  also  of  tiie  con- 
stitutional provision  that  incumbents  of  cer* 
tain  of  those  offices  are  not  eligible  to  certain 
other  offices,  and  votes  cast  in  disregard  there- 
of are  void ;  and  the  candidate  receiving  the 
greatest  number  of  legal  votes,  although  not 
a  majority  of  the  whole  number  thrown,  will  be 
elected.— Gulick  v.  New,  14  Ind.  93,  77  Am. 
Dec.  40. 

[c]  (Sap.  1860) 

Where  a  person  voted  for,  for  the  office  of 
clerk,  recorder,  or  auditor,  is  ineligible  by  reason 
of  having  already  served  8  years  in  a  period  of 
13,  the  disability  is  one  of  which  the  voters 
are  bound  to  take  notice.— Carson  v.  Mc- 
Phetridge,  15  Ind.  327 ;  Covington  v.  Ross, 
Id.  318;    Denny  v.  Canthorn,  Id. 

[d]  (Sup.  1886) 

Appellant  and  M.  were  opposing  candi- 
dates for  the  office  of  township  trustee.  M. 
held  a  commission  as  justice  of  the  peace  for 
a  term  of  four  years  from  April  17,  lS81i.  The 
term  of  trustee  began  April,  16,  1880.  The 
Constitution  (Rev.  St.  1881,  $  170)  provides 
that  no  person  elected  to  any  judicial  office  shall 
during  the  term  for  which  he  shall  have  been 
elected  be  eligible  to  any  office  other  thnn 
judicial.  Held,  that  M.'s  term  as  justice  of  the 
peace  did  not  expire  until  midnight  of  April  10, 
1886 ;  that  he  was  therefore  ineligible ;  and  ap- 
pellant, having  received  the  next  highest  num- 
ber of  votes,  was  entitled  to  the  office.— Vogel 
V.  State  ex  rel.  Land,  107  Ind.  374,  8  N.  E.  164. 

[e]  (Sup.  1907) 

Though  the  candidate  for  an  office  who  re- 
ceives the  most  votes  is  ineligible,  the  eligible 
candidate  receiving  the  next  highest  number  of 
votes  is  not  elected,  unless  the  votes  for  the  in- 
eligible candidate  were  cast  for  him  without  full 
knowledge  or  notice  of  his  ineligibility.— State 
ex  rel.  Clawson  v.  Bell,  100  Ind.  61,  82  N. 
B.  60,  13  U  R.  A.  (N.  S.)  1013,  124  Am. 
St.  Rep.  203. 

[f]  (Sop.  1908) 

Where  a  candidate  for  an  office  who  re- 
ceives the  most  votes  is  ineligible,  the  eligible 
candidate  receiving  the  next  highest  number  of 
votes  is  not  entitled  to  the  office  in  the  absence 
of  a  showing  of  knowledge  of  the  electors  casb- 
ing  their  votes  for  the  ineligibile  candidate  of 
his  ineligibility. — State  ex  rel.  Heston  v.  Ross, 
170  Ind.  704,  84  N.  E.  150. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  {§  206-209. 
See,  also,  note,  12  Am.  Rep.  341. 


1 236.  ConstitvtioiiAl  and  statutory  pro- 
▼islons. 

Prospective  construction  of  retrospective  laws, 
see  Statutes,  |  278. 


§237.  Knmiber    of    votes    necessary     to 
choice, 

[a]  (Sop.  1860) 

Although  Acts  1859,  p.  61,  §  2,  requiring 
that  a  majority  of  legal  voters  petition  for  the 
formation  of  a  new  county,  provides  that  the 
number  constituting  a  majority  shall  be  as- 
certained by  reference  to  the  votes  cast  at  the 
last  preceding  congressional  election,  yet,  when 
this  method  is  not  practicable,  some  other  may 
be  used  to  ascertain  what  constitutes  a  majority. 
—Allen  V.  Hostetter,  16  Ind.  15. 

[b]  (Sup.  1894) 

Section  4208  et  seq.,  Rev.  St.  1804  (sec- 
tion 3233,  Rev.  St.  1881),  provide  for  the  union 
of  a  town  and  city,  when  a  ''majority  of  the 
qualified  voters  of  the  city  and  a  majority  of 
the  qualified  voters  of  the  town  vote  therefor," 
at  such  time  as  the  city  and  town  shall  jointly 
specify,  and  declare  that,  if  "a  majority  of  the 
votes  given  in  the  city  and  in  the  town  are  in 
favor  of  union,"  the  officers  of  the  city  and 
town  shall,  by  resolution,  declare  them  annexed. 
Held  that,  when  the  day  set  for  the  election  was 
the  day  of  the  general  city  election,  the  propo- 
sition for  annexation  required  only  a  majority 
of  the  votes  cast  for  or  against  it,  and  not  a 
majority  of  all  the  votes  cast  at  the  city  elec- 
tion.—City  of  South  Bend  v.  Lewis,  138  Ind. 
512,  37  N.  E.  080. 

Where  a  question  is  required  to  be  sub- 
mitted at  a  certain  regular  election,  and  ift 
made  to  depend  upon  a  majority  of  the  votes 
cast  at  *'8uch  election,"  a  majority  of  all  the 
votes  cast  at  the  election  is  meant,  and  not 
merely  a  majority  of  the  votes  cast  on  that 
particular  question. — Id. 

Where  a  measure  is  proposed  to  the  people, 
and  its  adoption  made  to  depend  on  a  vote  of 
the  majority,  those  who  do  not  vote  are  con- 
sidered as  acquiescing  in  the  result  declared  by 
those  who  do  vote,  even  tliough  those  voting 
constitute  a  minority  of  those  entitled  to  vote. 
-Id. 

Where  a  legislative  body  provides  that  a 
proposition  shall  be  submitted  to  the  voters,  that 
those  in  favor  of  the  proposition  shall  cast 
an  affirmative  vote  and  that  those  electors  op- 
posed to  the  proposition  ^hall  cast  a  negative 
vote,  and  that  a  **majority  of  the  votes  given*' 
shall  be  requisite  to  the  adoption  of  the  pro- 
posed measure,  then  the  only  votes  to  be  count- 
ed and  considered  in  determining  whether  the 
measure  is  adopted  or  not  are  those  which  are 
given  on  the  particular  question  involved.— Id. 

Fob  Gases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  ||  210-215. 
See,  also,  15  Cyc.  pp.  388-391. 

§  238.   Tie  TOtes. 

Mandamus   to   compel   special   election   on    tie 
vote,  see  Mandamus,  i  74. 

[a]    (Sop.  1891) 
A   statutory   provision    (Rev.    St.    1881,    i 
4730)    that,   when   in  any  election   there    is   a 
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tie  vote,  the  judges  of  election  shall  deter- 
mine by  lot  to  which  of  the  opposing  candidates 
the  certificate  of  election  should  be  given,  is 
not  in  violation  of  Const,  art.  2,  §  13,  provid- 
iDg  that  all  elections  shall  be  by  ballot,  since 
it  deprives  no  elector  of  his  vote,  and  gives  to 
each  vote  its  full  force  and  weight.— Johnston  v. 
State  ex  rel.  Sefton,  128  Ind.  IC,  27  N.  B. 
422.  12  L.  R.  A.  235,  25  Am.  St.  Rep.  412; 
Wills  V.  State  ex  rel.  Hughes,  128  Ind.  350,  27 
N.  B.  423;  Kimerer  v.  State  ex  rel.  Black, 
329  Ind.  580,  20  N.  B.  17& 

[bl  (Sap.lgSl) 
The  duties  of  election  officers  being  pre- 
scribed by  a  public  law,  the  fact  thafc  re- 
lator requested  them  not  to  determine  the  elec- 
tion when  the  vote  was  a  tie  in  the  manner  pre- 
scribed by  Rev.  St  1881,  S  4736,  will  not  oper- 
ate as  an  estoppel  to  prevent  him  from  main- 
taining a  petition  for  mandamus  to  compel 
them  to  do  so.— Johnston  v.  State  ex  rel.  Sefton, 
128  Ind.  16,  27  N.  E.  422,  12  L.  R.  A.  235,  25 
Am.  St.  Rep.  412 ;  Wills  v.  State  ex  rel.  Hughes, 
128  Ind.  350,  27  N.  E.  423. 

Under  a  statutory  provision  (Rev.  St.  1881, 
{  4736)  that  when  in  any  election  there  is  a  tie 
vote  the  judges  of  election  shall  determine  by 
lot  to  which  of  the  opposing  candidates  the  cer- 
tificate of  election  should  be  given,  the  elec- 
tion officers  cannot  escape  the  duty  of  settling 
a  tie  vote  by  adjourning  without  taking  action, 
and  a  mandamus  will  lie  to  compel  such  a 
determination  by  them. — Id. 

[c]    (Svp.  1891) 

It  is  no  defense  to  the  proceeding  for 
mandate  that  an  illegal  vote  was  counted  with- 
out the  board's  knowledge  at  the  time,  and 
without  which  one  of  the  candidates  would  have 
received  a  majority.— Kimerer  v.  -State  ex  rel. 
Black,  120  Ind.  580,  20  N.  E.  178. 

In  issuing  the  mandate  to  an  election  board 
to  reassemble  and  determine  which  of  two  rival 
candidates  is  entitled  to  an  office,  it  is  proper 
for  the  court  to  fix  the  time  for  the  meeting  of 
the  board. — Id. 

Where  a  member  of  the  election  board, 
pending  mandate  proceedings  to  compel  them  to 
reassemble  and  determine  which  of  two  rival 
candidates  is  entitled  to  a  town  office,  removes 
from  the  town,  it  is  not  error  for  the  court  to 
direct  the  board  to  meet,  and  the  inspector  to 
select  an  elector  of  the  town,  of  the  same  politi- 
cal faith  as  the  member  moving  away,  to  act  In 
his  place.— Id. 

An  election  board  may  be  compelled  by 
mandate  to  reassemble  and  determine  by  lot 
which  of  two  rival  candidates  for  a  township 
office,  who  have  received  an  equal  number  of 
votes,  shall  be  entitled  to  the  office.— Id. 

For  Cases  raoM  Otreb  States, 

See  18  Cent.  Dig.  Elections,  ${  216,  217. 
See,  also,  15  Cyc.  p.  392;    note,  47  L.  R. 
A.  551. 


§  239.  Votes  to  lie  ooimted. 
[a]     (Sap.  1894) 

Where  at  a  general  election  a  proposition 
is  submitted  to  the  voters,  the  result  of  the 
vote  on  the  proposition  will  be  determined  by 
the  votes  cast  for  and  against  it,  in  the  absence 
of  a  provision  in  the  law  under  which-  it  is  sub- 
mitted to  the  contrary.— City  of  South  Bend  v. 
Lewis,  37  N.  E.  086,  138  Ind.  512. 

For  Cases  feom  Other  States, 

See  18  Cent.  Dio.  Elections,  f  218. 

§246.  Retuma. 

Impeaching  or  contradicting   returns   on   elec- 
tion contest,  see  post,  §  204. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  fS  223-230. 
See,  also,  15  Cyc.  pp.  375-370. 

$247.  -^»  In  s^nerml. 
[a]     (Sop.  1870) 

That  the  inspectors  of  two  of  die  town- 
ships in  a  county  made  no  return  of  the  votes 
therein  will  not  avoid  a  railroad  aid  election 
where  the  whole  number  of  votes  of  the  two 
townships  could  not  have  changed  the  result 
of  the  election.— Lafayette,  M.  &  B.  R.  Co.  v. 
Gefger,  34  Ind.  185. 

For  Cases  from  Other  States. 

See  18  Cent.  Dig.  Elections,  §  223. 

§  248.  -«-  Form  and  oontents. 
[a]       (Sop.  1877) 

Returns  failing  to  state  for  what  office 
parties  named  are  voted  for  are  void  for  un- 
certainty, and  should  be  rejected  by  the  boani 
of  canvassers.—Moore  v.  Kessler,  50  Ind.  152. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  {  224. 
See,  also,  15  Cyc.  p.  376. 

i  251.  -^»  Forwarding  And  onatody. 

[a]    (Sup.  1887) 

Under  the  provisions  of  the  constitution 
and  statutes,  certified  copies  of  the  returns  of 
the  votes  cast  for  lieutenant  governor  are  re- 
quired to  be  transmitted  to  the  speaker  of  the 
house  of  representatives,  in  the  care  of  the 
secretary  of  state,  and  the  courts  have  no  au- 
thority to  stop,  by  injunction,  these  certified  re- 
turns in  the  hands  of  the  secretary  of  state,  as 
he  is  the  mere  custodian  thereof,  and  is  bound 
by  i>ositive  law  to  deliver  them  to  the  speaker 
of  the  house  of  representatives,  whose  duty  it  is 
to  open  them  in  the  presence  of  both  houses  of 
the  general  assembly.— Smith  v.  Myers,  100  Ind. 
1,  0  N.  E.  602,  58  Am.  Rep.  375. 

The  jurisdiction  to  restrain  the  secretary 
of  state  from  delivering  to  the  speaker  of 
the  house  of  representatives  certified  copies 
of  the  return  of  votes  cast  for  lieutenant  gov- 
ernor is  one  over  the  subject-matter,  and,  if  it 
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does  not  exist,  cannot  be  conferred  by  the  con- 
sent of  any  public  officer.— Id. 

Fob  Cases  fbom  Otuer  States, 

See  18  Cent.  Dig.  Elections,  §  227. 
See,  also,  15  Cyc.   p.  377. 


§  252.  — ^  Compelling;  return. 
[a]     (Sap.  1892) 

Rev.  St.  1881,  §  3309,  requires  inspectors 
of  elections  to  make  a  certified  statement  of  the 
persons  elected,  and  file  the  same  with  the  clerk 
of  the  circuit  court,  within  10  days  from  the 
day  of  election.  Held,  that  the  filing  of  such 
certificate  will  be  compelled  by  mandate,  though 
there  was  but  one  inspector,  and  he  the  opposing 
candidate.— Enos  v.  State  ex  rel.  Coder,  131 
Ind.  5G0,  31  N.  E.  357. 

A  complaint  to  compel  an  election  in- 
s|>ector  to  certify  the  result  of  an  election  to  the 
circuit  court,  pursuant  to  Rev.  St.  1881,  §  3309, 
which  alleges  that  the  "election  was  duly  and 
legally  held,"  is  not  defective  for  failing  to  al- 
lege that  the  election  board  made  a  certified  re- 
turn of  the  number  of  votes  cast  for  each  candi- 
date; for,  if  such  return  be  requirt^d,  it  is  pre- 
sumed, in  the  absence  of  a  showing  to  the  con- 
trary, that  the  board  did  its  duty.— Id. 

FoK  Cases  from  Other  States. 

See  18  Cent.   Dig.   Elections,  {  228. 
See,  also,   15  Cyc.  p.  379. 

§  253.  —  Irreenlarities  and  errors. 

[a]  (Sup.  1879) 

Where  an  election  was  held  under  1  Rev. 
St.  1876,  p.  736,  to  determine  whether  public 
aiil  should  be  given  for  the  const niction  of  a 
railroad,  the  fact  that  the  inspectors  of  election 
of  several  townships  holding  simultaneous  elec- 
tions for  the  same  purpose  met  together  as  a 
siugle  board  and  declared  the  result  of  the  elec- 
tion in  each  township,  instead  of  forming  sep- 
arate boards  from  the  officers  of  the  townships, 
respectively,  was  immaterial.— Mustard  v.  IIop- 
I>ess,  69  Ind.  324. 

[b]  (Sop.  1881) 

The  fact  that  election  judges  of  different 
townships  and  precincts  united  in  canvassing 
and  certifying  the  vote  of  each  precinct  in  an 
election  held  on  the  question  of  granting  town- 
ship aid  to  a  railroad  does  not  vitiate  the  elec- 
tion.—Goddard  v.  Stockman,  74  Ind.  400. 

Fob  Cases  from  Other  States. 

See  18  Cent.   Dig.  Elections.  §  229. 
See,  also,  15   Cyc.  p.  378. 

§  255.  Preierration     or     diipoiition     of 
ballots. 
[a]     (Sap.  1895) 

Rev.  St.  1894,  §  6248  (Elliott's  Supp.  § 
1374),  provides  that  all  ballots  that  are  ques- 
tioned shall  be  preserved  and  delivere<l  to  the 
county  clerk  in  sealed  packages,  and  that  the 
poll  clerk  shall  record  on  the  tally  sheet  mem- 


oranda  of  such  ballots,  and  in  any  contest  such 
b&llots  and  seals  may  be  submitted  in  evidence. 
Hcldj  that  the  failure  of  such  duty  by  the  jwll 
clerk  will  not  preclude  inquiry  into  the  validity 
of  ballots  returned  by  the  inspector.— Zeis  v. 
Passwater,  41  N.  E.  796,  142  Ind.  375. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  §  231. 

§  256.   CanTaii  of  returns. 

Fob  Cases  fbom  Otueb  States, 

See  18  Cent.  Dig.  Elections,  §§  232-239. 
See,  also,  15  Cyc.  pp.  379-386. 

§  258.  —  CanTaiiins  boards  or  oflioers. 

[a]  (Sap.  1850) 

The  clerk  of  the  circuit  court  is  ex  officio 
clerk  of  the  board  of  canvassers. — Brower  v. 
O'Brien,  2  Ind.  423. 

[b]  (Sap.  1879) 

An  election  was  held  in  four  townships 
of  a  county,  on  the  same  day,  as  to  an  appro- 
priation by  each  to  aid  in  the  construction  of 
a  railroad.  One  of  these  townships  had  only 
one  voting  precinct,  and  under  1  Rev.  St.  1876, 
p.  736,  the  inspector  and  judges  thereof,  or  any 
two  of  them,  were  constituted  the  board  of  can- 
vassers. After  the  election,  the  inspectors  of 
each  township  met  jointly  with  the  county  au- 
ditor, and  canvassed  the  vote  of  each  township. 
Held,  in  a  suit  to  enjoin  the  collection  of  the 
tax  levied  under  such  appropriation,  that  the 
case  stood  precisely  as  if  the  inspector  of  the 
township  which  had  but  one  precinct  had  been 
the  only  member  of  the  board  of  canvassers, 
with  the  auditor  as  his  clerk,  and  that  the 
assessment  of  the  tax  was  not  void,  on  the 
ground  that  the  board  of  canvassers  for  that 
township  was  composed  of  one  member  only  of 
the  election  board,  when  the  law  required  two. 
—Mustard  v.  Hoppess,  69  Ind.  324. 

Fob  Cases  fbom  Otueb  States. 

See  18  Cent.  Dig.  Elections,  {  233. 

§  259.  —  Powers    and    proceedings    of 
canvassers  as  to  returns. 

[al  Canvassing  boards,  in  casting  up  the  re- 
turns of  an  election,  act  in  a  purely  ministerial 
capacity,  and  have  no  power  to  go  behind  re- 
turns, or  reject  those  regular  on  their  face  and 
not  shown  to  be  spurious.— (Sup.  1850)  Brower 
V.  O'Brien,  2  Ind.  423  ;  (18(J2)  State  ex  rel.  Leal 
v.  Jones,  19  Ind.  35(),  81  Am.  Dec.  403 ;  (1877) 
Moore  v.  Kessler,  59  Ind.  152. 

[b]  Boards  of  canvassers  have  no  authority  to 
pass  upon  the  regularity  of  an  election  or  the 
qualifications  of  persons  voting  thereat— (Sup. 
1850)  Brower  v.  O'Brien,  2  Ind.  423;  (1877) 
Moore  v.  Kessler,  59  Ind.  152. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  §§  234,  235. 
See,  also,  15  Cyc.  pp.  371>-382.  385,  386. 
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1261.  — —  Compelling  canTass* 

Persons  entitled  to  appeal  in  mandamus  pro- 
ceedings, see  Appeal  and  Error,  §  151. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  {  237. 
See,  also,  15  Cyc.  p.  384. 

§  264.   Certifiitate  of  eleotlon. 

Certificate  as  documentary  evidence,  see  Evi- 
dence,  §  334. 

iVrtificate  of  election  of  town  trustees  as  pre- 
i-efiuisite  of  organization  of  board,  see  Mu- 
nicipal  Corporations,   §  83. 

Grounds  for  collateral  attack  in  proceedings 
to  enforce  assessments,  see  Municipal  Cor- 
porations,   §   136. 

Impeaching  or  contradicting  certificates  on 
election  contest,  see  post,  §  294. 

Validity  of  ordinance  passed  by  board  of  trus- 
tees before  filing  of  certificate  of  election,  see 
Municipal  Corporations,  §  111. 

Validity  of  retrospective  laws,  see  Constitu- 
tional Law,  §  193. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §§  240-244. 
See,  also,  15  Cyc.  pp.  386-388. 


iS  265.   — -  In  seneraL 
[a]       (Svp.  1872) 

1  Gav.  &  U.  St.  p.  312,  §  38,  providing 
that  when  any  person  is  elected  to  an  oflBce 
by  the  voters  of  a  county  not  to  be  commis- 
sioned by  the  governor,  and  the  election  is  not 
t-ontested,  the  clerk  of  the  court  shall,  after  10 
and  within  20  days  from  the  time  the  board 
of  canvassers  have  made  their  return,  make 
out  and  deliver  on  demand  to  such  person  a 
certificate  of  his  election,  does  not  apply  to  the 
case  of  a  township  trustee,  and  he  may  qualify 
within  10  days.— De  Armond  v.  State  ex  rel. 
Campbell,  40  Ind.  469. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §  240. 


f  266.  — -  Compellixis  isine. 

Mandamus    to  compel  issue   of  certificate,   see 
Mandamus,  §  74. 

For  Cases  from  Other  States, 

See  18  Ce^^t.  Dig.  Elections,  §  241. 
See,  also.  15  Cyc  p.  386. 

I  266%.  —  Irresnlarities  And  defeoti. 
[a]      (Sap.  1883) 

The  fact  that  the.  names  of  election  officers 
certifying  to  the  number  of  votes  cast  on  the 
question  of  whether  an  appropriation  should 
be  made  by  a  township  to  aid  the  building  of 
a  railroad  preceded  the  statement  of  the  vote 
rast  was  immaterial. — Irwin  v.  Lowe,  8JJ  Ind. 
.->40. 


§267.  —  ConclniiTeneii,  operation,  and 
effect. 

[a]  (Sap.  1878) 

A  certified  statement  and  declaration  of 
the  result  of  a  general  election  by  the  board  of 
canvassers  is  not  conclusive  evidence  of  any 
matter  contained  or  referred  to  in  such  state- 
ment or  declaration.  They  are  merely  prima 
facie  evidence  of  the  correctness  of  the  result. 
—Reynolds  v.  State  ex  rel.  Titus,  61  Ind.  39:i. 

[b]  (Sap.  1885) 

The  certificate  of  the  election  officers  is 
not  conclusive,  but  only  prima  facie  evidence 
of  an  election.— State  ex  rel.  Waymire  v.  Shay, 
101  Ind.  30. 

An  election  is  ultimately  decided  not  by 
the  certificate  of  election,  but  by  the  ballots; 
and  the  eligible  candidate  receiving  the  high- 
est number  is  entitled  to  the  office.— Id. 

[c]  (Sap.  1907) 

In  a  mandamus  proceeding  to  compel  the 
mayor  to  recognize  the  relator  as  a  member  of 
the  city  council,  where  the  person,  who  was  by 
the  board  of  canvassers  declared  elected  and 
received  the  certificate  of  election  and  hence 
was  a  claimant  to  the  office  adverse  to  relator, 
was  not  a  party  to  the  proceeding,  the  legally 
certified  statement  of  his  election  by  the  board 
of  canvassers  is  conclusive  against  the  relator. 
—Hoy  v.  State  ex  rel.  Buchanan,  168  Ind.  506, 
81  X.  E.  509. 

A  certificate  of  election  is  prima  facie  evi- 
dence of  the  holder's  election  on  a  direct  attack 
on  the  validity  of  such  election,  and  conclusive 
evidence  of  that  on  a  collateral  attack.— Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §§  242,  243. 
See,  also,  15  Cyc.  p.  387. 

X.   CONTESTS. 

Election  to  determine  propriety  of  incorpora- 
tion of  town,  see  Municipal  Corporations, 
§  12. 

Of  nomination,  see  ante,  §§   148-154, 

Pendency  of  election  contest  as  abating  quo 
warranto  proceedings,  see  Abatement  and 
Revival,  §  8. 

Quo  warranto  to  determine  rights  in  respect 
to  exercise  of  public  office,  see  Quo  War- 
ranto, §§  3,  5. 

Right  to  trial  by  jury,  see  Jury,  §  19. 

§  269.   Nature  and  form  of  remedy. 
[a]      (Sap.  1879) 

Under  2  Rev.  St.  1876,  pp.  298,  299,  a 
party  claiming  to  have  been  elected  to  an  office 
may  contest  his  right  thereto  by  information 
filed  in  the  circuit  court,  in  the  name  of  the 
state,  on  his  own  relation,  against  the  party 
holding  the*  office.— State  ex  rel.  Julian  v. 
Adams,  G5  Ind.  393. 

[b]  The   right  to   an   office  may   be  contested 
and   tried  upon   information,  under  2  Rev.  St. 
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187G,  pp.  298,  290,  {{  749,  750,  notwithstand- 
ing the  special  statutory  provisions  for  the 
contest  of  elections.— (Sup.  1882)  State  ex  rel. 
Morley  v.  Gallagher,  81  Ind.  558;  (1884)  State 
ex  rel.  Waymire  v.  Shay,  101  Ind.  30. 

[c]     (Sup.  1906) 

Burns'  Ann.  St.  1901,  {  6312,  provides  that 
any  election  may  be  contested  on  the  ground 
that  the  contestee  was  ineligible.  Const,  art. 
2,  {  6,  provides  that  one  shall  be  disqualified 
for  holding  office  during  the  term  for  which  he 
was  elected,  who  shall  have  given  or  offered  a 
bribe  for  his  election.  Bums*  Ann.  St.  1901, 
{J  2328,  providing  with  particularity  that  one 
being  a  candidate,  who  gives  or  promises  any- 
thing of  value  to  an  elector  for  the  purpose  of 
influencing  him  either  as  to  his  vote  or  his  sup- 
port '^shall  be  fined,'*  etc.,  contains  also  provi- 
sions looking  to  avoidance  of  the  election.  An 
original  statement  of  contest  alleged  that  the 
contestee  gave  and  offered  to  give  bribes  to  elec- 
tors to  secure  the  contestee*s  election.  On  ob- 
jection by  the  contestee,  the  statement  was 
made  more  specific  and  in  the  supplemental 
statement  the  allegations  closely  followed  sec- 
tion 2328.  Held,  on  a  contention  that  section 
2328  did  not  avoid  the  election  until  after  a 
conviction  of  the  contestee,  that  the  contest  was 
based  on  the  constitutional  provision.— Tinkle  v. 
Wallace,  1C7  Ind.  382,  70  N.  E.  355. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §§  245,  24G. 
See,  also,  15  Cyc.  pp.  303-397. 

§  270.   Confltitntlonml  and  statiitory  pro- 
TisioiiB. 

[a]  (Sap.  1877) 

The  statute  providing  for  contesting  elec- 
tions should  be  liberally  'construed  by  the 
courts,  to  the  end  that  the  will  of  the  people, 
in  the  choice  of  public  officers,  may  not  be  de- 
feated by  any  merely  formal  or  technical  ob- 
jections.—Hadley  V.  Gutridge,  58  Ind.  302. 

[b]  (Sup.  1893) 

Act  March  6,  1889,  known  as  the  "Aus- 
tralian Election  Law,"  did  not  repeal  Rev.  St. 
1881,  art.  5,  c.  56,  S§  4743-4768.  giving  the 
right  and  defining  the  mode  of  contesting  elec- 
tions.—Bechtel  v.  Albin,  134  Ind.  193,  33  N.  E. 
967. 

Act  March  6,  1889,  was  not  designed  to 
embrace  all  the  subjects  and  incidents  re- 
lating to  elections,  the  holding  of  office,  and 
the  exercise  of  official  functions,  and  it  ex- 
pressly repeals  only  such  laws  as  are  incon- 
sistent with  its  provisions,  and  the  subject  of 
contests,  not  having  been  included  in  its  terms, 
may  not  be  said  to  be  inconsistent  with  its 
provisions.— Id. 

[c]  (Sap.  1896) 

Statutes  providing  for  contesting  elections 
should  be  liberally  construed  in  order  that  the 
will  of  the  people  in  the  choice  of  the  public 
officers  may   not   be  defeated  by   mere   formal 


or  technical  objection. — Tombaugh  v.  Grogg,  44 
N.  E.  994,  146  Ind.  99. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.   Elections.  {  247. 
See,  also,  15  Cyc.  pp.  394-397. 
f 

§271.   Oronnds. 

[a]  (Sap.  1875) 

In  the  contest  of  any  election,  under  Act 
May  4,  1852,  whatever  may  be  the  ground  of 
contest  alleged,  the  true  gravamen  of  the  case 
is  to  determine  who  received  the  highest  num- 
ber of  legal  votes ;  and  "malconduct"  of  a  mem- 
ber or  officer  of  the  board  of  judges  or  canvass- 
ers, which  does  not  affect  the  number  of  votes, 
is  not  a  ground  of  contest—Dobyns  v.  Weadon, 
50  Ind.  298. 

[b]  (Sap.  1906) 

Under  Bums*  Ann.  St.  1901,  §  6312,  pro- 
viding that  any  election  may  be  contested  on 
the  ground  that  the  contestee  was  ineligible,  and 
Const,  art.  2,  §  6,  providing  that  every  one  shall 
be  disqualified  to  hold  office  who  shall  have 
given  or  offered  a  bribe  to  secure  such  election, 
an  election  may  be  successfully  contested  for 
bribery  under  the  constitutional  provision,  with- 
out  the  contestee's  prior  conviction,  though. 
Bums*  Ann.  St.  1901,  §  2328,  making  bribery 
by  a  candidate  a  crime,  provides  for  an  avoid- 
ance of  the  election  in  terms  claimed  to  be  op- 
erative only  after  conviction  of  the  offense. — 
Tinkle  v.  Wallace,  167  Ind.  382,  79  N.  E.  355. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  {  248. 
See,  also,  15  Cyc  p.  398. 

§  272.  Defenses. 

[a]  (Sap.  1874) 

Where  an  election  Is  contested  on  the- 
ground  that  illegal  votes  were  cast  for  the^ 
contestee  equal  to  his  declared  majority,  it  is^ 
a  sufficient  answer  that  illegal  votes  were  giv- 
en and  counted  for  the  contestor,  and  that  the 
contestee  received  a  majority  of  the  legal  votes^ 
cast— Allen  v.  Crow,  48  Ind.  301. 

[b]  (Svp.  1891) 

Where  one  of  two  candidates,  having  an< 
equal  number  of  votes  for  an  office,  on  account 
of  which  there  is  no  election,  requests  the 
election  officers  not  to  determine  the  result  of 
the  election  which  they  were  by  law  unempow- 
ered  to  do,  he  is  not  estopped  thereby  to  urge 
his  claim  to  the  office.— Johnston  v.  State  ex 
rel.  Sefton,  27  N.  E.  422,  128  Ind.  16,  12  L.. 
R.  A.  235,  25  Am.  St  Rep.  412. 

§  275.  Jurisdiction. 
[a]      (Sap.  1887) 

Const,  art.  5,  $  36,  declaring  that  contest- 
ed elections  for  Governor  or  Lieutenant  Gov- 
ernor shall  be  determined  by  the  General 
Assembly  in  such  manner  as  may  be  prescrib- 
ed by  law,  confers  on  the  General  Assembly 
exclusive  power  over  a  contest  of  the  election 
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of  Lieutenant  Grovernor,  and  precludes  a  person 
claiming  to  have  been  elected  to  such  oflSce 
from  maintaining  quo  warranto  to  determine 
his  right  to  the  office.— Robertson  v.  State  ex 
rel.  Smith,  10  N.  E.  582,  (543,  109  Ind.  79. 

Fob  Cases  fboh  Otueb  States, 

See  18  Cent.  Dig.  Elections,  §{  250-25G. 
See,  also,  15  Cyc  pp.  393-397. 

1276.   OrsA&isatioiL      and      sessions      of 
eonrts  or  boards. 
[a]     (Sup.  1896) 
Rev.   St.   1894,   {  1442   (Rev.  St.   1881,   $ 
1379),  providing  that  if,  at   the  expiration  of 
any  term  of  court,  the  trial  shall  be  progressing, 
the   court  shall  continue   its   sitting,   and   the 
term  shall  not  end  until  the  cause  shall  finally 
be  disiMwed  of,  applies  to  the  board  of  county 
commissioners  when  sitting  as  a  court  in  the 
trial    of    an    election    contest.— Tombaugh    v. 
Grogg,  44  N.  E.  994,  146  Ind.  99. 

Rev.  St  1894,  {  6316  (Rev.  St.  1881,  § 
4760),  provides  that  the  county  auditor  shall 
call  a  special  session  of  the  board  of  commis- 
sioners when  a  statement  of  election  contest  is 
filed,  and  notify  the  contestee  thereof.  JIcW, 
that  where  the  auditor  issues  notices  to  the 
board  and  to  the  contestee,  who  is  served,  but 
the  board  fails  to  meet  in  social  session,  and 
the  auditor  does  not  call  another  such  session 
before  the  next  regular  session  of  the  board, 
the  case  may  be  tried  at  such  regular  session ; 
and,  if  all  contests  are  not  disposed  of  at  such 
regular  session,  it  is  the  duty  of  the  auditor 
to  again  call  a  special  session  to  try  the  same. 
-Id. 

If  proi)er  notice  of  a  special  session  is  given 
to  members  of  the  board,  and  before  a  meeting 
certain  of  them  are  succeeded  by  new  members, 
who  sit  in  the  trial  of  the  contest,  no  new  or 
further  notice  need  be  served  on  the  new  mem- 
bers in  order  to  give  the  board  jurisdiction.— Id. 

The  members  having  thus  waived  the  serv- 
ice of  the  notice,  neither  the  contestor  nor  con- 
testee can  object  to  such  want  of  service.— Id. 

Fob  Cases  fboh  Otheb  States, 

Seb  18  Cent.  Dio.  Elections,  {  304. 

§277.   Venne. 
[a]       (Sup.  1897) 

Rev.  St  18W,  i  416  (Rev.  St.  1881,  $  412), 
giviniT  a  right  to  a  change  of  venue  **in  any 
civil  action"  on  affidavit  of  local  prejudice,  ap- 
plies to  an  election  contest,  in  the  absence  of 
any  provision  in  the  special  statute  authorizing 
such  contests  prescribing  a  different  procedure. 
-Weakley  v.  Wolf,  47  N.  E.  466,  148  Ind. 
208. 
Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  |  257. 

1278.   Idmitations. 

Cm]    (Siip.1882) 
County  commissioners  will  not  have  juris- 
diction   of    contested   election   cases,    unless    it 


appears  affirmatively  in  the  record  that  a  state- 
ment of  the  grounds  of  contest  was  filed  within 
the  time  required  by  1  Rev.  St.  1876,  p.  450.— 
Farlow  v.  Ilougham,  87  Ind.  540. 

Fob  Cases  tbom  Otheb  States, 

See  18  Cent.  Dig.  Elections,  §§  258-262. 
See,  also,  15  Cyc.  pp.  400,  401. 

§  280.  Prooeaa  or  serrioe  of  notioe. 

[a]  (Svp.  1871) 

In  proceedings  for  the  contest  of  an  elec- 
tion to,  a  county  office,  a  copy  of  the  contest 
and  notice  must  be  served  by  the  sheriff,  under 
1  Gav.  &  II.  St.  p.  319,  i  18,  by  delivering  to 
the  contestee  a  copy  of  the  notice  and  statement 
of  contest,  or  by  leaving  a  copy  at  his  last  usual 
place  of  residence.— State  ex  rel.  Combs  v^ 
Hudson,  37  Ind.  198. 

In  proceedings  for  the  contest  of  an  elec- 
tion to  a  county  office,  a  return  on  the  notice 
citing,  ** Served  on  the  within  named  A.  B.,  by 
reading  and  delivering  to  him  a  copy  of  the 
order,"  is  insufficient  to  show  the  service  re- 
quired by  the  statute. — Id. 

[b]  (Sup.  1877) 

On  the  trial,  before  the  proper  board,  of 
a  proceeding  to  contest  an  election,  a  notice  of 
a  motion  to  quash  the  notice  of  contest  or  sum- 
mons by  which  the  proceeding  has  been  com- 
menced, alleging  as  the  ground  of  motion  only 
that  the  summons  is  irregular,  defective,  and 
insufficient,  is  too  vague  and  indefinite;  but, 
as  in  the  case  of  a  motion  to  set  aside  a  sum- 
mons or  to  correct  a  pleading  the  notice  of  mo- 
tion to  quash  ought  to  apprise  the  adverse  par- 
ty of  the  grounds  of  objection.— Iladley  v.  Gut- 
ridge,  58  Ind.  302. 

The  summons  or  notice  to  commence  pro- 
ceedings to  contest  an  election  is  sufficient  if  if,, 
in  substance,  informs  the  party  of  the  proceed- 
ing instituted  against  him;  and  the  sufficiency 
of  such  notice  must  be  tested  by  the  same  rule 
as  applies  to  a  summons  in  an  action. — Id. 

[c]  (Sup.  18»3) 

Rev.  St.  1881,  i  4760,  provides  that  a 
contestant  for  a  county  office  shall  file  his  state- 
ment with  the  county  auditor,  who  shall  notify 
the  contestee  to  appear  before  the  county  ct)in- 
missioners  at  a  time  and  place  designated  there- 
in. Section  4767  provides  that  a  contestant  for 
a  municipal  office  shall  file  his  statement  with 
the  clerk  of  the  circuit  court,  who  shall  perform 
the  duties  imposed  on  county  auditors  in  other 
cases,  and  the  contest  shall  be  tried  at  the 
next  term  of  the  circuit  court,  in  the  manner 
provided  for  the  trial  of  contests  of  county  of- 
fices. Held,  that  a  notice  by  the  clerk,  dated 
in  July,  1890,  directed  to  the  contestee  in  a  con- 
test for  a  municipal  office,  reciting  that  the 
contest  will  be  heard  at  the  next  term  of  the 
circuit  court,  beginning  September  1,  1890,  is  a 
compliance  with  the  statute,  though  the  time 
and  place  of  hearing  is  not  otherwise  stattnl  in 
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the  notice.—Gimbel  v.  Green,  134  Ind.  628,  33 
N.  E.  964,  34  N.  B.  217. 

For  Cases  from  Other  States, 

See  18  Cent.   Dig.  Elections,  §  204. 
See,  also,  15  Cyc.  pp.  398-402. 

§283.   Pleadiii«. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §§  206-285. 
See,  also,  15  Cyc.  pp.  404-415. 

§  285.  —  Complaint,     petition,     state- 
ment, or  notice. 

[a]  (Sup.  1846) 

The  clerk  of  the  circuit  court  In  vacation 
is  not  authorized  to  administer  an  oath  to  an 
affiant  in  verification  of  a  statement  of  the 
cause  of  contesting  the  election  of  a  county 
officer  before  the  board  of  county  commissioners. 
-Albee  v.  May,  8  Blackf.  310. 

The  statement  of  the  cause  of  contesting 
the  election  of  a  county  officer  must  be  verified, 
under  Rev.  St.  1843,  p.  139,  by  the  affidavit  of 
the  contestant,  made  before  an  officer  duly  au- 
thorized to  administer  the  oath,  before  the 
board  of  county  commissioners  or  the  circuit 
court  on  appeal  can  proceed  with  the  case. — Id. 

[b]  (Sap.  1866) 

In  a  proceeding  to  contest  an  election,  the 
county  auditor,  as  clerk  of  the  board  of  county 
i'ommissioners,  is  authorized  by  law  to  admin- 
ister to  the  contestor  the  oath  required  by  law 
to  be  attached  to  the  written  statement  of  the 
frrounds  of  his  contest.— Garrett  v.  Iliggins,  27 
Ind.  102 ;   Wheat  v.  Ragsdale,  Id.  191. 

[c]  (Sup.  1866) 

Where  an  election  is  contested  on  the 
ground  that  persons  who  were  not  qualified  vot- 
ers were  permitted  to  vote,  it  is  not  necessary 
that  a  list  of  the  names  of  the  alleged  illegal 
voters  should  be  filed.— Wheat  v.  Ragsdale,  27 
Ind.  191. 

[d]  (Sup.  1867) 

The  ground  of  contest  filed  in  a  proceeding 
to  contest  an  election  for  sheriff  stated  that  the 
contestor  received  1,710  votes  and  the  contestee 
1,719  votes ;  that  illegal  votes  were  cast  for 
the  contestee  in  eight  townships  of  the  county, 
and  that,  but  for  such  illegal  votes,  the  con- 
testor would  have  been  elected.  Held  that,  as 
illegal  votes  were  cast  for  the  contestee  in 
eight  townships,  the  number  of  such  votes  could 
not  have  been  less  than  eight,  and  as  these, 
taken  from  the  vote  of  the  contestee,  would 
show  the  contestor  entitled  to  the  office,  the 
grounds  of  contest  were  well  stated. — Nickols  v. 
Ragsdale,  28  Ind.  131. 

[e]  (Sop.  1§69) 

Under  Act  May  4,  1852  (1  Gav.  &  H.  St. 
p.  31  (J),  requiring  that  the  statement  of  grounds 
allesod  for  contesting  an  election  shall  be  ver- 
ified by  the  affidavit  of  the  contestant,  an  affi- 


davit on  information  and  belief  is  sufficient.— 
Curry  v.  Baker,  31  Ind.  151. 

[f]  (Sop.  1873) 

The  county  auditor  has  authority  to  ad- 
minister the  oath  as  to  the  truth  of  the  matters 
stated  as  grounds  for  contesting  an  election  to 
the  office  of  county  clerk.— Curry  v.  Miller,  42 
Ind.  320. 

[g]  (Sup.  1874) 

In  a  proceeding  to  contest  the  election  of 
a  county  officer,  the  grounds  of  contest  must  be 
verified  by  the  affidavit  of  the  contestor.  If 
the  affidavit  is  made  by  any  person  other  than 
the  contestor,  the  proceedings  should  be  dismiss- 
ed.—Holton  V.  Brown,  46  Ind.  122. 

[h]      (Sup.  1875) 

In  the  contest  of  an  election  for  a  county 
office,  the  written  statement  of  the  contestor,  he 
and  the  contestee  having  been  the  only  persons 
who  received  votes  for  said  office,  alleged,  as  the 
ground  of  contest,  the  misconduct  of  the  judges, 
clerks  and  canvassers  in  certifying  incorrect- 
ly, as  they  knew,  a  larger  number  of  votes  for 
the  contestee  than  for  the  contestor,  and  in 
certifying  that  the  contestee  was  elected,  when 
in  fact  the  contestor  was  elected.  Held, 
that  the  statement  of  the  contestor  was  suffi- 
cient.—Dobyns  V.  Weadon,  50  Ind.  298. 

[I]  (Sop.  1900) 
Under  Burns'  Rev.  St.  1894,  §§  0312,  6314, 
providing  for  the  contest  of  elections  on  cer- 
tain grounds,  and  requiring  the  contestor  to 
present  a  written  statement  specifying  the 
grounds  of  contest,  an  averment  as  a  ground  of 
contest  that  contestor  received  more  votes  than 
the  contestee  is  insufficient,  as  tantamount  to  a 
general  averment  that  the  judgment  of  the 
county  board  of  canvassers  was  erroneous. — 
Borders  v.  Williams,  57  N.  E.  527,  155  Ind.  3(). 

In  an  election  contest,  the  complaint  must 
specifically  set  forth  the  particular  facts  count- 
ed upon  as  invalidating  the  election  of  the  con- 
testee.— Id. 

[j]     (Sup.  1903) 

The  specifications  in  an  election  contest, 
which  alleged  that  contestant  and  contestee 
were  opposing  candidates  for  a  county  office, 
that  in  many  of  the  precincts  certain  illegal  bal- 
lots cast  were  counted  for  the  contestee,  and 
that  certain  legal  ballots  cast  for  the  contest- 
ant were  not  counted  for  him,  and  that  there 
were  protested  and  preserv'ed  ballots  sealed  up 
and  returned  to  the  clerk  of  the  circuit  court, 
did  not  charge  that  the  illegal  ballots  counted 
for  the  contestee  or  the  legal  ballots  not  counted 
for  the  contestant  were  protested  and  preserved 
and  returned  to  the  clerk  of  the  circuit  court. 
—Hall  V.  Campbell,  08  N.  E.  892,  161  Ind. 
400. 

As  the  statute  relating  to  the  right  to  con- 
test an  election  excludes  grounds  of  contest  rel- 
ative to  destroyed  ballots,  the  specifications  of 
contestant  in  an  election  contest  must  show- 
that  the  contested  ballots  were  protested,  so  as 
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to  be  preserved  and  returned  to  the  clerk  of  the 
circuit  court.— Id. 

Fob  Cases  pbom  Other  States, 

See  18  Cent.  Dig.  Elections,  |§  26G-277. 
See,  also,  15  Cyc.  pp.  404-410. 

§  286.  — ^  Plea,  aniw^er,  or  reply. 

[a]  (Sup.  1874) 

Under  1  Gav.  &  H.  St  p.  318,  prescribing 
proceedings  to  contest  an  election,  the  answer 
of  the  contestee  need  not  b«  yfjrified.— Allen  v. 
Crow,  48  Ind.  30L 

[b]  (Sap.  1875) 

In  an  election  contest  for  a  county  office, 
the  contcstor*s  statement  alleged,  as  the  ground 
of  contest,  the  misconduct  of  the  judges,  clerks, 
and  canvassers  in  certifying  incorrectly,  as  they 
knew,  a  larger  number  of  votes  for  the  contestee 
than  the  contestor,  and  in  certifying  that  the 
contestee  was  elected,  when  in  fact  the  con- 
testor was  elected.  The  contestee's  answer  ad- 
mitted a  mistake  in  his  favor  as  to  the  number 
of  votes,  as  stated  by  the  contestor,  but  relied 
on  the  fact  that  the  contestor  received  a  num- 
ber of  illegal  votes  greater  than  the  number 
so  wrongfully  certified  to  the  contestee.  Ucld, 
that  the  answer  was  sufficient  on  demurrer. — 
l>obyns  v.  Weadon,  50  Ind.  298. 

In  an  election  contest  for  a  county  office, 
the  contestor's  statement  alleged,  as  the  ground 
of  contest,  the  misconduct  of  the  judges,  clerks, 
and  canvassers  in  certifying  incorrectly,  as  they 
knew,  a  larger  number  of  votes  for  the  contestee 
than  for  the  contestor,  and  in  certifying  that 
the  contestee  was  elected,  when  in  fact  the 
contestor  was  elected.  The  contestee's  answer 
admitted  a  mistake  in  his  favor  as  to  the  num- 
ber of  votes,  as  stated  by  the  contestor,  but 
relied  on  the  fact  that  the  contestor  received  a 
number  of  illegal  votes  greater  than  the  number 
so  wrongfully  certified  to  the  contestee.  Ueld, 
that  a  reply  by  the  contestor,  relying  on  the 
fact  that  as  large  a  number  of  illegal  votes  were 
received  by  the  contestee  as  by  the  contestor, 
was  not  a  departure  in  pleading,  under  1  Gav. 
&  II.  St  p.  318,  §  15,  providing  that  no  irregu- 
larity or  malconduct  of  any  member  or  officer 
of  the  board  of  judges  or  canvassers  shall  set 
aside  the  election  of  any  person  unless  it  was 
such  as  to  cause  the  contestee  to  be  declared 
elt^cted  when  he  had  not  received  the  highest 
number  of  votes,  nor  shall  any  election  be  set 
aside  for  illegal  votes  unless  the  number  thereof 
given  to  the  contestee,  if  taken  from  him,  would 
reduce  the  number  of  legal  votes  below  the  num- 
ber of  legal  votes  given  to  some  other  person 
for  the  same  office,  and  Id.  §  19,  providing,  if 
it  be  proved  that  any  person  other  than  the 
contestee  has  the  highest  number  of  legal  votes, 
snch  board  shall  declare  the  person  elected  and 
<-*'rtify  the  same  to  the  proper  officer. — Id. 

Fob  Cases  from  Otueb  States, 

See  18  Cent.  Dig.  Elections,  §§  27S,  279. 
See,  also,  15  Cyc.  pp.  410,  411. 


§  287.  —  Deamrrer  aad  motions. 

[a]  (Sup.  1873) 
In  proceedings  to  contest  an  election,  a 
demurrer  to  the  statement  of  grounds  of  contest, 
assigning  for  cause  that  sufficient  facts  are  not 
stated,  does  not  raise  any  question  as  to  the 
sufficiency  of  the  affidavit.— Curry  v.  Miller,  42 
Ind.  320. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  {  284. 
See,  also,  15  Cyc  p.  414. 

§  289.  —  Issues,  proof,  and  Tarianee. 
[a]      (Sap.  1877) 

A  mistake  in  the  count  of  votes  received 
by  a  candidate  for  an  office,  made  by  the  board 
of  canvassers,  whether  innocently  or  otherwise, 
is  good  ground  for  contesting  an  election ;  and 
evidence  of  the  same  is  admissible,  either  under 
a  special  plea  of  such  mistake,  or  under  an  al- 
legation that  the  contestor  had  received  a  high- 
er number  of  votes  than  his  opponent— Iladley 
V.  Gutridge,  58  Ind.  302. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §  285. 
See,  also,  15  Cyc  pp.  414,  415. 

§  290.   Evidence. 

Ilight  to  cross-examine  witness  as  to  his  pur- 
pose in  receiving  a  bribe,  see  Witnesses,  § 
270. 

For  Cases  from  Other  States. 

See  18  Cent.  Dig.  Elections,  §§  286-299. 
See,  also,  15  Cyc.  pp.  416-428. 

§291.  —  Presumptions  and  bnrden  of 
proof  in  general. 
[a]      (Sap.  1SS7) 

Though  the  statute  provides  that,  where 
a  vote  is  illegally  cast,  the  voter  may  be  com- 
I>elled  to  make  disclosure,  it  is  presumed  that 
the  voters  were  not  guilty  of  an  unlawful  act, 
and,  before  they  can  be  compelled  to  make  dis- 
closure, it  is  incumbent  on  the  opposition  to 
remove  this  presumption. — ^Pedigo  v.  Grimes,  13 
N.  E.  700,  113  Ind.  148. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  .Elections,  §  280. 
See,  also,  15  Cyc.  pp.  416,  417. 

§  293.  — -  Admissibility  in  seneraL 

Best  and  secondary  evidence,  see  E\'IDENCe,  { 
158. 

[a]      (Sup.  1885) 

The  certificate  made  by  the  commissioners 
conducting  a  recount,  under  the  statute,  is  prop- 
erly admitted  in  quo  warranto  proceedings  in 
support  of  a  defense  based  thereon.— State  ex 
rel.  Waymire  v.  Shay,  101  Ind.  36. 

It  is  proper  to  show  by  the  inspector  that 
he  did  the  proper  acts  to  preserve  the  ballots 
and  election  papers. — Id. 
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[b]  (9np.  1901) 

Under  Bums'  Rev.  St.  1894,  {  G248,  pro- 
viding that,  on  protest  of  any  member  of  an 
election  board,  any  ballot  bearing  a  distinguish- 
ing mark  or  mutilation  shall  be  preserved  by 
the  inspector,  and  such  ballot  may  be  submit- 
ted in  evidence  in  any  contest  of  election,  and 
that  on  completion  of  the  count  all  ballots  ex- 
cept those  marked,  mutilated,  or  otherwise  de- 
fective shall  be  destroyed  by  the  election  board 
by  fire,  a  ballot  rejected  by  consent  of  the  en- 
tire board  was  a  protested  ballot,  and  hence 
properly  preserved  and  admissible  in  evidence 
in  a  contest  of  the  election.— Tombaugh  v. 
Grogg,  59  N.  E.  lOCO,  15G  Ind.  355. 

[c]  (Sap.  1906) 

In  an  election  contest,  evidence  that  some 
one  representing  himself  as  the  contestee,  of- 
fered witness  a  bribe  in  the  dark,  is  admissible, 
though,  at  the  time  of  its  admission,  the  only 
identification  of  the  person  offering  the  bribe, 
is  an  assumption  by  the  witness  that  he  was 
the  contestee,  arising  from  the  representation 
to  that  effect.— Tinkle  v.  Wallace,  167  Ind.  382, 
79  N.  E.  355. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  $$  28S-29G. 
See,  also,   15  Cyc.  pp.  418-428;    note,  84 

Am.  Dec.  2G8;    notes,  10  Am.   St   Rep. 

317,  11  Am.  St.  Rep.  798. 

§  294.  —  Impeaohini;  or  oontradiotinK 
retums  or  oertlfloatei. 

[a]  (Sup.  1887) 

Where  there  is  no  evidence  of  fraud  or  cor- 
ruption, the  ballots  of  the  electors  constitute 
the  best  evidence;  but  where  fraud  is  alleged, 
parol  evidence  that  the  ballots  found  in  the  box 
are  not  those  cast  by  the  electors  is  competent. 
— Pedigo  V.  Grimes,  113  Ind.  148,  13  N.  E.  700. 

Evidence  tending  to  show  that  ballots  have 
been  fraudulently  put  into  the  box,  or  corruptly 
taken  out  and  changed,  is  competent,  although 
the  election  officers,  and  all  persons  who  have 
had  the  charge  and  custody  of  the  election  pa- 
pers and  ballot  boxes,  may  have  testified  that 
the  ballots  were  not  disturbed,  and  that  the 
seals  of  the  boxes  were  not  broken,  or  the  pa- 
pers changed.— Id. 

[b]  (Sup.  1892) 

In  a  proceeding  to  contest  an  election.  It 
is  competent  for  witnesses  to  testify  that  they 
were  under  21  years  of  age  at  the  time  of  vot- 
ing, and  that  their  votes  were  cast  for  the  can- 
didate receiving  the  largest  number,  to  whom  a 
certificate  of  election  has  been  granted.— Crabb 
v.  Orth,  133  Ind.  11.  32  N.  E.  711. 

[c]  (Sup.  1897) 

The  general  election  law^,  as  amended  by 
Act  March  6,  1891  (Acts  1891,  p.  124 ;  Rev.  St. 
1894,  i  6248),  provides  that  in  the  canvass  of 
the  votes  any  ballot  which  bears  any  distin- 
guishing mark  is  void,  and  any  ballot  from 
which  it  is  impossible  to  determine  the  elector's 
choice  shall  not  be  counted,  provided   that  on 


protest  of  any  member  of  the  board  any  disput- 
ed ballot  shall  be  preserved  by  the  inspector, 
sealed  in  paper  bags,  and  delivered  to  the  coun- 
ty clerk;  that  the  poll  clerk  shall  also  record 
on  the  tally  sheets  memoranda  of  such  ballots, 
and  in  any  election  contest  such  ballots  and 
seals  may  be  submitted  in  evidence;  that  all 
other  ballots  shall  be  destroyed  by  such  boaiti 
before  adjourning.  Held  that,  on  an  election 
contest,  parol  evidence  of  marks  on  and  mutila- 
tion of  ballots  counted,  destroyed,  and  not  pro- 
tested, and  showing  for  whom  such  ballots  were 
cast  and  counted,  is  not  admissible,— Weakley 
V.  Wolf,  148  Ind.  208,  47  N.  E.  4(56. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  {|  288-206. 
See,  also,  15  Cyc.  p.  418. 

§  295.  Weight  and  soff iolenoy. 

[a]      (Swp.  1878) 

In  an  election  contest,  the  ballots  cast  by 
the  electors,  when  preserved  according  to  1 
Rev.  St.  p.  442,  are  the  primary  evidence  where- 
by to  determine  the  result  of  the  election.  The 
declaration  of  the  board  of  canvassers  of  the 
result  is,  at  most,  but  prima  facie  evidence 
thereof.— Reynolds  v.  State  ex  rel.  Titus,  Gl 
Ind.  392. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Election,  §§  297,  299. 
See,  also,  15  Cyc.  p.  419. 

§  296.  DlimiMAl  before  trial  or  hearins. 
[a]  (Sap.  1891) 
Under  Rev.  St.  1881,  §  4701,  which  pro- 
vides that  in  election  contests  the  board  of  coun- 
ty commissioners  may  "adjourn  or  continue  the 
trial  from  time  to  time,  not  exceeding  20  days 
altogether,"  the  adjournment  of  the  hearing  of 
an  election  contest,  on  motion  of  the  contestant, 
to  a  date  more  than  20  days  after  the  board 
convened,  constitutes  a  discontinuance  of  the 
contest,  since  the  limitation  of  20  days  refer» 
to  the  entire  time  spent  in  the  contest— English 
v.  Dickey,  128  Ind.  174,  27  N.  E.  495,  13  L. 
R.  A.  40. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  {{  800,  302. 
See,  also,  15  Cyc.  p.  41C. 

§  297.   Scope   of  inquiry   and  powers   of 
oovrt  or  board. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  {{  303-307. 
See,  also,  note,  84  Am.  Dec.  268. 

§  298.  — —  In  seiieral. 
[a]     (Sup.  1873) 

In  an  election  contest,  it  is  for  the  com* 
missioners  to  determine  in  the  first  instance 
whether  the  affidavit  made  to  commence  the 
proceedings  is  sufficient ;  and  this  power  of 
hearing  and  deciding  upon  the  validity  of  the 
affidavit  constitutes  jurisdiction. — Curry  v.  Mil- 
ler, 42  Ind.  320. 
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[b]      (Svp.  1877) 

The  provision  of  1  Rev.  St.  1876,  p.  451, 
that  proceedings  before  the  board  of  county  com- 
missioners, to  contest  an  election,  shall  be  gov- 
erned by  the  rules  of  law  obtaining  in  circuit 
courts,  intends  that  the  board  of  commissioners, 
In  the  examination  and  determination  of  all 
•questions,  either  of  law  or  of  fact,  arising  in 
the  progress  of  a  contested  election  case,  should 
be  governed  by  the  rules  of  law  applicable  to 
«uch  questions  obtaining  in  the  circuit  courts.— 
Iladley  v.  Gutridge,  58  Ind.  302. 

Fob  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Elections,  |§  303-305. 

-§  299.  —  Be-examiiiAtioiL     of     ballot! 
and  reeomit. 

[m]     (8np.  1885) 

In  quo  warranto  between  claimants  to  an 
office,  both  holding  certificates  of  election,  the 
ballots  are  properly  resorted  to  to  ascertain  who 
was  in  fact  elected.— State  ex  rel.  Way  mi  re  v. 
Shay,  101  Ind.  36. 

[b]     (Sup.  1900) 

Where,  in  an  election  contest,  the  issues 
joined  are  the  board's  failure  to  count  for  the 
•contestor  certain  votes  from  a  certain  precinct, 
it  is  error  for  the  court  to  receive  and  count 
for  contestor  other  ballots  rejected  in  another 
precinct,  which  was  not  within  such  issues. — 
Borders  v.  Williams,  57  N.  E.  527,  155  Ind.  36. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §|  306,  307. 
See,  also,  15  Cyc.  pp.  429-431;    note,  33 
L.  R.  A.  386. 

i  300.   Trial  or  hearing. 

[a]  (Sup.  1866) 

On  the  trial  of  a  contested  election  case 
before  the  board  of  county  commissioners,  the 
contestor  filed  a  list  of  persons  alleged  to  have 
voted  illegally,  and  the  contestee,  by  an  entry 
of  record,  conceded,  **for  the  uses  and  purposes 
of  this  trial."  that  such  voters  were  ''minors 
and  nonresidents  as  charged."  On  the  trial  of 
the  cause  in  the  circuit  court  on  appeal,  the 
record  of  the  proceedings  before  the  county 
board  was  offered  in  evidence  to  prove  the  ad- 
mission of  contestee  that  the  persons  named 
were  not  legal  voters.  Held,  that  the  record  of- 
fered did  not  show  an  admission  of  the  facts 
that  the  persons  named  were  illegal  voters,  but 
simply  a  concession  of  that  fact  for  the  purpos- 
es of  the  trial  before  the  board  of  commission- 
ers.—Wheat  V.  Ragsdale,  27  Ind.  101. 

[b]  (Snp.  1892) 

In  an  ejection  contest,  each  ballot  con- 
stituting a  distinct  written  instrument,  its  con- 
«truction  is  for  the  court.— Parvin  v.  Wimberg, 
130  Ind.  501.  30  N.  E.  790,  30  Am.  St.  Rep. 
1*54,  15  I^  R.  A.  775. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §{  308-313. 
See,  also,  15  Cyc.  p.  432, 


§302.  Jadsiaent. 

Collateral  attack  thereon,  see  Judgment,  J  514. 

For  Cases  from  Otuer  States, 

See  18  Cent.  Dig.  Elections,  §|  315,  316. 
See,  also,  15  Cyc.  pp.  433,  434. 

§  304.  — —  CoBolnslTeneis,  operatioiif  and 
elfeot. 

[a]  A  wrong  decision  of  the  board  of  commis- 
sioners in  an  election  contest,  holding  an  insuffi- 
cient affidavit  to  be  sufficient,  is  simply  erro- 
neous, and  not  void,  and  will  be  binding  unless 
appealed  from.— (Sup.  1860)  Evans ville,  I.  & 
C.  Straight  Line  R,  Co.  v.  City  of  Evansville. 
15  Ind.  395 ;  (1861)  Snelson  v.  Madison  County 
Com'rs,  16  Ind.  29 ;  (1873)  Curry  v.  Miller,  42 
Ind.  320. 

[b]     (Sup.  1896) 

A  board  of  county  commissioners  in  the 
trial  of  a  contested  election  was  governed  by 
the  rules  of  law  obtaining  in  the  circuit  court 
and  had  the  same  power  to  make  and  correct 
its  entries,  and  it  will  be  presumed  that  a  nunc 
pro  tunc  entry  was  made  on  proper  evidence 
and  stated  the  facts  as  they  occurred.— Tom- 
baugh  V.  Grogg,  44  N.  B.  994,  146  Ind.  09. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  {  310^ 
See,  also,  15  Cyc  p.  433. 

§  305.  BeTiew. 

Appellate  jurisdiction  as  dependent  on  nature 
of  proceeding,  see  Appeal  and  Error,  §  41. 

Right  to  trial  by  jury  on  appeal,  see  Jury, 
§  17. 

[a]  (Svp.  1867) 

No  appeal  lies  from  the  decision  of  the 
circuit  court  in  a  proceeding  to  contest  an  elec- 
tion.—French  V.  Lighty,  9  Ind.  475. 

[b]  (Sup.  1870) 

A.  contested  the  election  of  B.  as  county 
treasurer.  The  latter  appealed  from  the  de- 
cision of  the  county  commissioners  to  the  cir- 
cuit court,  and  in  proper  time  filed  a  bond 
which  contained  no  penalty  with  the  auditor, 
who  failed  to  file  a  transcript  and  the  papers  in 
the  cause  in  the  office  of  the  clerk  of  said  court 
for  more  than  50  days  after  the  bond  was  filed. 
In  the  circuit  court  B.  moved  to  dismiss  the 
cause,  pending  which  motion  A.  moved  to  dis- 
miss the  appeal.  The  latter  motion  was  sus- 
tained, after  which  B.  tendered  a  proper  bond, 
and  asked  to  have  the  appeal  reinstated,  which 
the  court  refused.  Held,  that  the  fact  that 
the  appeal  bond  contained  no  penalty  was  good 
cause  for  dismissing  the  appeal.— Barnett  v.  Gil- 
more,  33  Ind.  190. 

The  motion  to  dismiss  the  appeal  had  pre- 
cedence over  said  motion  to  dismiss  the  cause. 
-Id. 

[c]  (Sup.  1870) 

On  appeal  to  the  circuit  court  from  a  de- 
cision of   the  county  commissioners  in   a  pro- 
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ceeding  to  contest  an  election  to  the  office  of 
county  trustee,  the  circuit  court  cannot  remand 
the  case  for  trial,  but  must  determine  it  as  an 
original  action.— Mandlove  v.  Pavy,  33  Ind.  505. 

[d]  (Sap.  1873) 

The  judgment  of  county  commissioners  in 
proceedings  to  contest  an  election  cannot  be 
questioned  on  an  appeal  on  the  ground  of  in- 
sufficiency in  the  affidavit  to  commence  the  pro- 
ceedings, unless  the  objection  has  been  properly 
taken  below  and  brought  up  by  the  record. 
Insufficiency  in  such  affidavit  does  not  go  to  the 
jurisdiction  of  the  commissioners.— Curry  v. 
Miller,  42  Ind.  320. 

[e]  (Sap.  1877) 

On  the  trial  before  the  proper  board  of  a 
proceeding  to  contest  an  election,  after  a  mo- 
tion to  quash  the  summons,  made  on  a  special 
appearance,  and  overruled  for  vagueness  of  the 
notice,  while  a  party  may,  on  appeal,  renew 
his  motion,  as  made  below,  he  cannot  move 
anew  for  the  same  purpose,  specifying  grounds 
of  objection.— Hadley  v.  Gutridge,  58  Ind.  302. 

[f]  (Sap.  1882) 

Where  the  record  in  an  election  contest 
shows  that  ad  amended  complaint  was  filed 
more  than  10  days  after  the  contestee  had  been 
declared  elected,  but  there  is  no  showing  as 
to  the  original  complaint  nor  that  a  statement 
of  the  grounds  of  contest  had  been  filed  with 
the  auditor  of  the  county,  this  was  insufficient 
to  show  that  the  board  of  county  commissioners 
or  the  circuit  court  had  jurisdiction.— Farlow  v. 
Ilougham,  87  Ind.  540. 

[g]  (Sap.  1896) 

'  It  is  harmless  error  to  exclude  evidence 
that  certain  votes  counted  for  contestee  were  in 
fact  cast  for  contestant,  where,  if  they  were 
counted  in  favor  of  contestant,  contestee  would 
still  have  a  majority. — Groff  v.  Clark,  44  N.  E. 
803,  146  Ind.  52. 

[h]     (Sap.  1897) 

Act  May  4,  1852  (Rev.  St.  1852,  p.  269), 
provided  for  contests  for  county  and  township 
offices  before  the  board  of  county  commission- 
ers, with  the  right  of  appeal  to  the  circuit  court, 
**as  from  other  decisions  of  such  board."  Act 
March  2,  1859  (Acts  1859,  p.  35),  allowed  a 
further  appeal  to  the  supreme  court,  "as  in 
other  civil  cases.'*  Such  statutes  were  substan- 
tially re-enacted  in  Act  April  21,  1881  (Acts 
1881,  p.  498;  Rev.  St.  1881,  §§  4743-4768; 
Rev.  St.  1894,  §§  6299-6324).  Section  90  of  the 
latter  act  added  a  provision  for  contesting  mu- 
nicipal offices,  declaring  that  such  contests 
should  be  tried  before  the  circuit  court  *'in  the 
manner  provided  by  law  for  the  contest  of  coun* 
ty  and  township  offices,"  etc.  Held,  that  an 
appeal  lies  to  the  supreme  court  in  contests  in 
elections  to  municipal  offices. — Weakley  v.  Wolf, 
148  Ind.  208,  47  N.  E.  406. 

Such  appeal  lies,  also,  under  Rev.  St.  1894, 
§  644  (Rev.  St.  1881,  §  6.'52),  providing  that  ap- 


peals may  be  taken  from  the  circuit  courts  to 
the  supreme  court,  "from  all  final  judgments," 
except  in  certain  actions  originating  before  jus- 
tices of  the  peace. — Id. 

[i]     (Sap.  1901) 
On  appeal  in  an  election  contest,  the  orig- 
inal ballots  may  be  incorporated  in  the  bill  of 
exceptions.— Tombaugh    v.    Grogg,    59    N.     E. 
1060,  156  Ind.  355. 

[J]  (Sap.  1903) 
Granting  a  motion  to  dismiss  the  assign- 
ments of  grounds  of  an  election  contest  without 
assigning  as  a  reason  therefor  that  the  petition 
failed  to  state  a  cause  of  action  was  not  preju- 
dicial to  contestant  where  the  right  result  was 
reached,  though  the  only  method  of  question- 
ing the  sufficiency  of  the  petition  was  by  de- 
murrer.—Hall  V.  Campbell,  68  N.  E.  892,  161 
Ind.  406. 

[k]     (Sap.  1903) 

In  an  election  contest,  the  burden  of  the 
issue  being  on  contestor,  and  on  appeal  by 
him  the  findings  of  fact  being  insufficient  to 
present  any  evidence  whereby  the  appellate 
court  could  determine  the  question  as  to  the 
legality  of  the  ballots,  and  who  they  should  be 
counted  for,  it  will  be  presumed  that  the  de- 
termination of  the  lower  court  adversely  to  con- 
testor was  warranted.— Bolton  v.  Clark,  (18 
N.  E.  283,  162  Ind.  471. 

Where,  on  appeal  in  an  election  contest, 
the  findings  of  fact  by  the  trial  court  consist 
merely  of  statements  that  certain  ballots  were 
cast,  protested,  and  counted  for  one  of  the  can- 
didates, and  the  ballots  are  introduced  into  the 
special  findings  by  attaching  the  original  bal- 
lots to  the  findings  and  calling  them  "exhibits," 
but  no  facts  are  stated  in  regard  to  the  ballots, 
there  is  no  evidence  before  the  appellate  court 
whereby  it  can  reach  a  decision  as  to  whether 
the  ballots  were  legal  or  illegal,  or  as  to  whom 
they  should  be  counted  for.— Id. 

[l]     (App.  1906) 

It  is  not  an  abuse  of  discretion  of  the  trial 
court  to  refuse  an  amendment  to  objections 
filed  before  the  county  board  of  commissioners, 
so  as  to  show  that  the  ballots,  used  in  an  elec- 
tion to  determine  whether  a  certain  territory 
should  be  incorporated,  as  a  town,  were  pre- 
pared by  the  county  board  of  election  commis- 
sioners ;  such  question  not  being  raised  before 
the  board  because  objectors  were  ignorant  there- 
of.—Fleener  V.  Johnson,  38  Ind.  App.  334,  77 
N.  E.  366. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §{  317-332. 
See,  also,  15  Cyc.  pp.  435-^39. 


§306.   Costi. 

For  Cases  from  Other  States. 

See  18  Cent.  Dig.  Elections,  §§  333,  3.34. 
See,  also,  15  Cyc.  pp.  440,  441. 
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§  307.  — -  In  t^ettertd* 

[a]  (Sup.  1861) 

A  contest  of  an  election  is  a  special  pro- 
ceeding, and  the  costs  therein  are  regulated  by 
the  special  statutes  relating  thereto.— Knox  v. 
Fesler,  17  Ind.  254. 

[b]  (Siip.1891) 

Where  an  election  contest  is  discontinued, 
costs  should  be  taxed  against  the  contestant, 
under  Rev.  St.  1881,  §  47a5,  which  provides 
that  costs  in  election  contests  shall  be  taxed 
and  collected  as  other  costs  are. — English  v. 
Dickey,  128  Ind.  174,  27  N.  E.  405,  13  L.  R. 

A.  40. 

[c]  (Sup.  1893) 

Where  one  of  the  candidates  for  a  mu- 
nicipal office  contests  the  election  on  the  ground 
that  the  contestee  was  not  elected  to  the  office, 
and  that  contestant  was  so  elected,  a  judg- 
ment that  there  was  a  tie  vote,  and  that  con- 
testee was  not  elected,  entitles  the  contestant 
to  costs.— Gimbel  v.  Green,  134  Ind.  628,  33  N. 

B.  9G4,  34  N.  E.  217. 

Fob  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Elections,  {  333. 
See,   also,   15   Cyc.  p.  440. 

XI.   VIOUkTIONS  OF  ELECTION  LAWS. 

Laws  relating  to  sale  of  votes  as  grant  of 
special  privileges  and  immunities,  see  Con- 
stitutional Law,  I  205. 

Words  charging  violation  of  as  constituting 
libel  or  slander,  see  Libel  and  Slander, 
5  7. 

i  314.   Offenseg  by  officers. 

[a]      (Svp.  1866) 

The  mere  refusal  of  an  election  inspector 
to  receive  the  vote  of  a  qualified  elector  is  not 
indictable,  where  the  person  offering  to  vote  did 
not  insist  on  his  right  or  offer  to  take  the  oath. 
—State  V.  Tuibell,  26  Ind.  2G4. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  |§  340,  341. 
See,  also,  15  Cyc.  pp.  443,  444. 

§315.   Bettini:  on  election. 

[a]  (Sop.  1851) 

By  Rev.  St.  1843,  p.  980,  betting  on  the 
result  of  an  election  is  an  indictable  offense.— 
Parsons  v.  State,  2  Ind.  499. 

[b]  (Sup.  1877) 

Betting  upon  an  election  is  by  statute  un- 
lawful gaming;  the  offense  being  committed 
by  mere  betting,  under  2  Rev.  St.  1876  p.  468, 
note  2b,  **to  prevent  betting  on  elections,"  but 
not  being  committed  until  the  article  bet  is 
lost  or  won,  under  section  28  of  the  act  defin- 
ing misdemeanors  (2  Rev.  St  1876,  p.  468). 
— Frazee  v.  State,  58  Ind.  8. 

[c]     (Sup.  1878) 
An    indictment  under  2  Rev.   St.  p.  468, 
for    losing  money    by  betting   on   an   election. 


charged  that  W.  bought  a  gold  ring  of  the 
value  of  $10  to  be  paid  for  at  that  price  when 
a  certain  candidate  should  be  elected  governor, 
etc. ;  otherwise,  not  to  be  paid  for  at  all. 
Held  to  be  insufficient.  In  either  event,  he 
would  not  "lose  ♦  ♦  ♦  any  article  of  val- 
ue."—Wagner  V.  State,  63  Ind.  250. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §  342. 
See,   also,   15  Cyc.   p.  444 ;    notes,  4   Am. 
Dec.  209,   14  Am.   Dec.  399. 

§316.  Bribery. 

Affecting  validity  of  election,  see  ante,  §  230. 

[a]      (App.  1896) 

Elliott's  Supp.  §  1396  (Bums*  Rev.  St. 
1894,  §  6325 ;  Homer's  Rev.  St.  1897,  §  4768), 
provides  that  whoever  hires  or  buys  any  jierson 
to  vote  or  refrain  from  voting  any  ticket  or  for 
any  candidate  for  any  office  at  any  election, 
etc.,  and  all  persons  aiding  such  acts,  shall  be- 
come liable  to  the  person  hired  in  the  sum  of 
$300.  Held  that,  where  a  voter  is  hired  to  go 
away  from  the  polls,  and  refrain  from  voting 
at  the  time  he  goes  there  for  that  purpose,  the 
offense  denounced  by  the  statute  is  complete, 
though  the  voter  subsequently  returns,  and 
casts  his  vote.— Thompson  v.  State  ex  rel.  Mc- 
Kinney,  16  Ind.  App.  84,  44  N.'  E.  7(«. 

[b]  (Sup.  1897) 

Liability  under  Rev.  St.  1894,  i  2329,  for 
giving  or  offering  to  give  "any  money,  proper- 
ty, or  other  thing  of  value  to  any  elector  to  in- 
fluence his  vote,"  is  not  affected  by  the  fact 
that  the  elector's  vote  was  not  actually  influ- 
enced by  the  gift.— State  v.  Downs,  47  X.  E. 
670,  148  Ind.  324. 

[c]  (Sap.  1906) 

The  word  "bribe,"  as  used  concerning  elec- 
tions, means  any  gift,  advantage,  or  emolument 
offered,  given,  or  promised  to  an  elector  for  the 
purpose  of  influencing  his  conduct  or  vote.— 
Tinkle  v.  Wallace,  167  Ind.  382,  79  N.  E.  355. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Elections,  §  343. 
See,  also,  15  Cyc.  p.  445. 

§321.  Defeniei. 
[a]      (Sap.  1846) 

The  decision  of  the  judges  in  favor  of  the- 
defendant's  right  to  vote,  on  his  being  chal- 
lenged, is  no  defense  to  a  prosecution  for  illegal 
voting.— Morris  v.  State,  7  Blackf.  607. 

For  Cases  from  Otuer  States, 

See  18  Cent.   Dig.    Elections,   §  348. 
See,  also,  15  Cyc.  p.  460. 

§  323.   Penalties  and  aetioni  therefor. 
[a]      (Sop.  1893) 

Under  Elliott's  Supp.  §  1396,  providing 
that  whoever  buys  a  vote  thereby  becomes  lia- 
ble to  the  person  whose  vote  is  bought  for  ^JOO 
and  attorney's  fee,  the  common-law  rule  that 
one  seeking  damages  for  injury  occasioned  bjr 
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the  fraud  of  another  must  be  free  from  wrong 
does  not  prevail.— State  ex  rel.  Beedle  v. 
Schoonover/135  Ind.  526,  35  N.  E.  119;  State 
ex  rel.  Bartlett  v.  Scboonover,  135  Ind.  701,  35 
N.  E.  121. 

[b]     (App.  1898) 

Under  Bums'  Rev.  St.  1804,  §  0325  et 
seq.  (Homer's  Rev.  St  1897,  §  4708a  et  seq.), 
making  any  person  who  unlawfully  influences  a 
voter's  exercise  of  his  elective  franchise  lia- 
ble in  a  civil  action  brought  in  the  name  of  the 
state  for  the  use  of  such  voter,  and  providing 
that  the  rules  of  evidence  shall  be  the  same  as 
in  civil  cases,  proof  must  be  by  a  preponder- 
ance sufficient  to  overcome  defendant's  evi- 
dence, coupled, with  the  presumption  of  his  in- 
nocence of  the  crime  involved  in  the  cause  of 
action.— Spurlin  v.  State  ex  rel.  Vancleave,  50 
N.  E.  777,  20  Ind.  App.  342. 

Fob  Cases  from  Otueb  States, 

See  18  Cent.  Dig.   Elections,  §  350. 
See,  also,  15  Cyc.  p.  448. 

§  324.   Criminal  proseontloiii. 

Fob  Cases  fboh  Otheb  States, 

See  18  Cent.  Dig.  Elections,  §§  351-309. 
See,  also,  15  Cyc.  pp.  448-405. 

:§  328.  —  Indlotmeiit  or  iaf  ormatlon. 

Allegations  as  to  time  of  offense,  see  Indict- 
ment   AND    INFOBMATION,    §   87. 

[a]      (Sap.  1841) 

An  indictment  for  betting  on  the  result  of 
^n  election  must  state  for  what  purpose  the 
election  bet  on  was  held;  that  is  whether  it 
was  for  president  of  the  United  States,  for  gov< 
-ernor  of  the  state,  etc.— Bellair  v.  State,  0 
Blackf.  104. 

[b]  (Snp.1842) 

An  averment,  in  an  indictment  for  betting 
on  the  result  of  an  election,  that  the  defendant 
<lid  unlawfully  win  of  and  take  from  one  N. 
G.  two  notes,  etc.,  by  betting  on  the  result  of 
an  election,  shows  with  sufficient  certainty  that 
the  bet  was  made  with  N.  G.— State  v.  Little, 
<5  Blackf.  207. 

On  an  indictment  for  unlawfully  winning, 
etc.,  by  betting  on  the  result  of  an  election,  it 
was  held  that  it  was  no  objection  to  the  in- 
dictment that  the  time  when  the  bet  was  al- 
leged to  have  been  made  was  after  the  day  of 
the  election.— Id. 

[c]  (Sap.  1843) 

An  indictment  for  betting  upon  the  result 
of  an  election  for  a  member  of  Congress  is  not 
objectionable  as  too  general;  the  sum  of  mon- 
ey won,  and  the  person  from  whom  won,  being 
stated  with  sufficient  certainty.— State  y.  Ton- 
er, 1  Blackf.  504. 

[d]  (Sap.  1859) 

^n  indictment  for  winning  money  on  the 
result  of  an  election  is  properly  laid  as  of  the 


day  of  the  election,  as  that  is  the  day  the  re- 
sult is  reached,  though  it  may  not  be  legally 
announced  till  later.— Hizer  v.  State,  12  Ind. 
330. 

[e]      (Sap.  1867) 

An  information  against  an  inspector  of 
election  for  refusing  a  vote  should  state  the 
purpose  for  which  the  election  was  held. — Tip- 
ton V.  State,  27  Ind.  492,  493. 

[f]  (Sap.  1871) 

An  indictment  against  a  person  for  voting 
when  he  was  not  a  qualified  elector  must  speci- 
fy the  qualification  which  he  lacked. — Quinn  v. 
State,  35  Ind.  485,  9  Am.  Rep.  754. 

[g]  (Sap.  1877) 

An  indictment  alleging  that  defendant,  at 
a  certain  time  and  place,  **lost  and  paid  to"  a 
certain  person  a  specified  sum  of  money,  by 
"unlawfully  betting  and  wagering"  such  sum 
with  such'  person  on  a  certain  election,  charges, 
in  a  single  count,  an  offense,  either  under  Act 
Aug.  24,  1857  (2  Rev.  St.  1870,  p.  408,  note 
2b),  entitled  "An  act  to  prevent  betting  on  elec- 
tions," etc.,  or  under  section  28  of  the  act  defin- 
ing misdemeanors  (2  Rev.  "St.  1870,  p.  408), 
under  which  the  offense  is  not  committed  until 
the  article  bet  is  lost  or  won ;  but  that  fact  is 
not  ground  for  quashing  the  indictment  on  mo-, 
tion.— Frazee  v.  State,  58  Ind.  8. 

An  indictment  charging  defendant  with 
having  "lost  and  paid"  a  certain  sum  by  unlaw- 
fully "betting  and  wagering"  on  an  election  is 
not  indefinite  as  to  which  of  two  statutes  he  is 
charged  under,  one  of  them  (2  Rev.  St.  1870, 
p.  4(58,  §  28)  requiring  proof  of  either  losing  and 
winning  the  article,  and  the  other  (2  Rev.  St. 
1876,  p.  408,  note  2b)  only  requiring  proof  of 
mere  betting,  since  under  the  indictment  a  con- 
viction could  not  be  had  under  either  statute 
without  proof  that  he  had  lost  the  money  a9 
charged.— Id. 

[h]     (Sap.  1878) 

An  indictment  for  winning,  on  September 
14th,  by  betting  on  an  election  held  on  Novem- 
ber 7th,  is  bad,  as  the  time  of  winning  is  im- 
possible.- State  v.  Windell,  00  Ind.  300. 

[i]  (Sap.  1888) 
An  indictment  which  alleges  that  defend- 
ant "did  then  and  there  unlawfully,  willfully, 
purposely,  and  feloniously  vote  more  than  once 
upon  said  day  at  said  election  for  the  officers 
aforesaid,  by  then  and  there  unlawfully,  will- 
fully, purposely,  and  feloniously  handing  to 
♦  ♦  ♦  inspector  of  said  election  at  the  pre- 
cinct aforesaid,  two  separate  and  distinct  bal- 
lots, at  the  same  time  and  place,  then  and 
thereby  intending  to  and  indicating  his  vote 
for  the  officers  aforesaid,  which  said  ballots  and 
votes  were  then  and  there  accepted  and  placed 
in  the  ballot  box  by  said  inspector,"  sufficiently 
charges  the  crime  of  voting  twice. — State  v. 
Patterson,  110  Ind.  45,  10  N.  E.  289,  18  N.  E. 
270. 
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Ul    (S»p.i897) 
An  allegation  in  aucb  indictment  of  a  cor- 
rupt offer  to  give  $2  ia  sufficient,  without  a  fur- 
ther allegation  that  the  $2  was  of  value.— State 
T.  Downs,  47  N.  E.  670,  148  Ind.  324. 

An  indictment  for  giving  or  offering  "mon- 
ey, property  or  other  thing  of  value"  to  influ- 
ence a  vote,  in  violation  of  Rev.  St  1894,  f 
2329,  need  not  allege  that  the  vote  sought  to 
be  influenced  was  to  be  cast  for  a  ''candidate," 
rather  than  for  a  "ticket"— Id. 

[k]    (8«p.  1901) 

Homer's  Rev.  St  1897,  |  4688  (Bums' 
Supp.  1897,  f  6200),  provides  that,  if  prior  to 
an  election  the  chairman  of  the  county  central 
committee  of  either  of  the  two  parties  that 
cast  the  largest  number  of  votes  at  the  last 
general  election  shall  designate  a  member  of 
iuch  party  as  judge  he  shall  be  appointed. 
Held^  in  a  prosecution  for  attempting  to  bribe 
one  who  "had  theretofore  been  designated  as 
one  of  the  election  board"  of  a  certain  precinct 
before  the  election,  that  the  information  was 
defective  in  failing  to  state  by  whom  the  al- 
leged election  judge  had  been  designated  for  ap- 
pointment, or  under  or  by  what  authority  such 
designation  had  been  made.— Banks  v.  State,  60 
N.  £3.  1067,  157  Ind.  19a 

ra  iSup.  1901) 
In  a  prosecution  under  Acts  1899,  p.  381 
(Bums'  Rev.  St  1901,  S  2329),  for  selling  a 
vote  at  an  election,  it  is  not  necessary  that  the 
affidavit  and  information  give  the  names  of 
candidates  and  the  purpose  of  the  election.— 
Baum  T.  State,  61  N.  B.  672;  157  Ind.  282,  55 
L.B.  A.  250. 

Fob  Casks  ibom  Othzb  States, 

8KB  18  Cent.  Dig.  Ejections,  ii  855-363. 
See,  also,  15  Cyc  pp.  448-460. 


1329.  -^  IMdeaoe, 
[a]      (Sop.  1846) 

On  the  trial  of  an  indictment,  under  the 
act  against  fraudulent  voting,  the  defendant's 
statements  made  under  oath,  at  the  polls,  on 
being  challenged,  are  not  admissible  evidence 
for  him.— Morris  v.  State,  7  Blackf.  607. 

lb]     (Sup.  1877) 

The  terms  of  a  bet  on  an  election  were  in- 
dorsed upon  the  envelope  which  held  the  stakes. 
Held  that,  in  a  prosecution  for  betting,  parol 
evidence  of  the  indorsement  could  not  be  given 
without  accounting  for  the  envelope.— Frazee 
V.  State,  58  Ind.  a 

Fob  Gases  fboh  Otheb  States, 

See  18  Gent.  Dio.  Elections,  |i  364-366. 
See,  also,  15  Gyc.  pp.  461-463. 

§331.  — »  Appeal  and  error. 
[a]     (Sup.  1869) 

Where  the  trial  of  an  indictment  for  win- 
ning money  on  the  result  of  an  election  for 
governor  takes  place  after  the  governor's  in- 
auguration, the  court  will  take  notice  that  the 
result  of  the  election  has  been  determined; 
hence  evidence  from  common  rumor,  though  il- 
legitimate, is  harmless.— Hizer  v.  State,  12  Ind. 
330. 

Fob  Gases  fboh  Otheb  States, 

See  18  Gent.  Dio.  Elections,  i  368. 
See,  also,  15  Gyc.  p.  465. 

ELECTRIC  COMPANIES. 

See  Bleotbicitt,  U  2,  3. 
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ELECTRICITY. 

Scope-Note, 

[INCLUDES  regulation  of  the  production  and  use  of  electricity,  and  of  machineryr 
f^tructures,  and  apparatus  employed  therein,  in  general;  supply  of  electricity  as  a  motive 
power,  or  for  illuminating,  heating,  or  other  purposes;  and  rights,  duties,  and  liabilities 
incident  thereto. 

[EXCLUDBS  powers  of  municipalities  (see  Municipal  Corporations);  duties  and  lia- 
bilities of  employers  (see  Master  and  Servant) ;  and  use  of  electricity  in  the  operation  of 
railroads  (see  Railroads;  Street  Railroads)  and  telegraph  or  telephone  lines  (see  TeJe- 
vraphs  and  Telephones).    For  complete  list  of  matters  excluded,  see  cross-references,  post.l 


Analysis, 

iy>.  Establishment  of  plant  by  public  authorities 

2.  Electric  companies. 

3.  Incorporation  and  organization. 

Franchises  and  privileges  in  general. 


Conductors,  poles,  and  subways. 

§  11.  Supply  of  electricity,  power,  or  light. 

§  12.  Injuries  incident  to  production  or  use. 

§  14.  Care  required  in  general. 

§  15.  Licensees  and  trespassers. 

§  16.  Defects,  acts,  or  omissions  causing  injury. 

§  17.  Companies  and  persons  liable. 

§  18.  Contributory  negligence. 

§  19.  Actions. 

CrosS'Refercnces, 


See— 

Condemnation  of  property  for  production  and 
supply  of  electric  power  or  light  as  taking 
for  public  use.     Eminent  Domain,   §  35. 

Delegation  of  power  of  eminent  domain  to  elec- 
tric companies.     Eminent  Domain,  f  10. 

Biectric  railroads.     Stbeet  Railroads. 

Judicial  notice  of.    E^vidence,  §  0. 


Power  of  municipality  to  make  improvements 
in  lighting.  Municipal  Cobpobations,  | 
272. 

Requiring  railroad  companies  to  maintain  elec- 
tric liglits  at  crossings.    Railboads,  {  238. 

Telegraph  and  telephone  lines.  Telegbaphs 
AND  Telephones. 

Transmission  of,  as  constituting  public  nui- 
sance.   Nuisance,  §  65. 


$  1^.   Establiahmeiit  of  plant  by  public 
antborltieB. 

Power  of  city  council  to  appoint  lineman  for 
lighting  plant,  see  Municipal  Cobpoba- 
tions,  {  214. 

Power  of  city  to  issue  bonds,  see  Municipal 
Cobpobations,  |  911. 

Power  of  city  to  make  expenditures,  see  Mu- 
nicipal Cobpobations,   $  800. 

Power  of  city  to  sell  lighting  plant,  see  Mu- 
nicipal Cobpobations,   |  225. 

§   2.    lileotrie  eoatpanlei. 

Appointment  of  receiver  to  operate  electric 
light  plant,  see  Receivebs,   §  10. 

Power  of  municipality  to  grant  right  to  use 
streets,  see  Municipal  Cobpobations,  f 
680. 


Public  aid  to.     Municipal  Cobpobations,  | 

286. 
Supply  to  consumers,  see  post,  §  11. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Electricity,  §§  1-3. 
See,  also,  15  Cyc.  pp.  467-481;    note,  100 
Am.   St.  Rep.  516. 


§   3. 


orsaniza- 


—  Incorporation,    and 

tion. 
[a]  (Sup.  1902) 
A  corporation  was  organised  for  the  pur- 
pose of  manufacturing,  storing,  selling,  deliv- 
ering, and  distributing  electricity  for  light,^ 
heat,  power,  and  all  such  other  chemical  and 
mechanical  purposes  as  electricity  can  be  ap- 
plied to,  and  for  the  purpose  of  manufacturiog 
and   selling  all   kinds   of  electrical  appliances, 
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apparatus,  and  supplies.  Held  that,  since  the 
manufacture  of  electrical  appliances,  apparatus, 
and  supplies  is  not  a  business  incidental  to  the 
generation  and  sale  of  electricity,  the  powers 
of  the  corporation  were  broader  than  author- 
ized by  Bums'  Rev.  St.  1901,  §  5051  et  seq., 
and  hence  the  organization  did  not  become  a  de 
jure  corporation.— Burk  v.  Mead,  64  N.  E.  880, 
159  Ind.  252. 

Fob  Gases  fbom  Other  States, 

See  18  Cent.   Dig.   Electricity,  {  1. 

$  4.    — ^  Franchises    and    prlTileses    in 
SeneraL 

Power  of  city  to  grant  franchises  in  streets, 
see  Municipal  Cobpobations,  ||  680,  681. 

Publication  of  ordinance  granting  franchise  for 
lighting  plant,  see  Municipal  Cobpoba- 
tions, I  110. 

Submission  of  ordinance  granting  franchise  to 
popular  vote,  see  Municipal  Cobpobations, 
S  108. 

For  Cases  fbom  Otheb  States, 

See  18  Cent.   Dig.    Electricity,   |   1;    36 

Cent.  Dig.  Mun.  Corp.  §§  1482-1485. 
See,  also,  15  Cyc.  pp.  467,  469;    note,  34 

L.  R.  A.  369. 

i  9.     Condnotors,    poles,    and    subways. 
[a]      (Svp.  1900) 

Where,  at  the  expiration  of  an  electric 
lighting  contract  between  a  city  and  plaintiff, 
the  council  passed  a  resolution,  the  preamble 
of  which  recited  the  expiration  of  the  contract, 
and  declared  that  plaintiflTs  poles  and  wires 
were  in  the  way  of  those  to  be  erected  by  the 
city  for  street  lighting,  and  directing  that  the 
city  marshal  should  notify  plaintiff  to  remove 
all  his  poles  within  15  days,  such  resolution 
was  explicit  in  its  terms,  and  could  not  be  con- 
trolled by  its  preamble  so  as  to  apply  only  to 
such  poles  and  wires  as  were  used  for  street 
lighting,  and  not  to  those  used  for  commercial 
purposes.— Coverdale  v.  Edwards,  58  N.  E.  495, 
155  Ind.  374. 

Bums*  Rev.  St.  1894,  |  4.303  (Homers' 
Rev.  St.  1897,  §  3106c),  authorizes  any  city 
to  grant  the  right  to  erect  electric  light  poles 
in  its  streets  under  such  restrictions  as  the 
council  may  enact,  under  which  the  Deca- 
tur city  council  granted  a  corporation  the 
right  to  place  poles  and  wires  for  lighting 
purposes  on  its  streets,  but  reserved  the  right 
to  revoke  the  grant  and  remove  the  poles 
in  its  discretion.  The  council  subsequently 
contracted  with  plaintiff,  to  whom  the  cor- 
poration's rights  had  been  assigned,  to  fur- 
nish light  for  the  streets  for  three  years,  and 
at  the  expiration  of  the  contract  the  council 
passed  a  resolution  declaring  that  plaintifif*s 
poles  were  in  the  way  of  poles  about  to  be 
erected  by  the  city  in  pursuance  of  plans  for 
the  erection  of  a  municipal  lighting  plant,  and 
ordered  their  removal.  Held,  that  the  council 
were    entitled   to    require   the    removal    of    the 


poles,  since  after  the  expiration  of  the.  lighting 
contract,  plaintifiTs  only  right  to  maintain  the 
poles  was  under  the  resolution,  which  was  a 
bare  license,  revocable  at  the  will  of  the  city 
council. — Id. 

Under  Burns'  Rev.  St.  1894,  i  4303  (Horn- 
er's Rev.  St.  1897,  {  3106c),  authorizing  a  city 
to  grant  the  right  to  erect  electric  lighting 
poles  and  wires  in  streets  under  such  restric- 
tions as  the  council  might  deem  proper,  the 
right  of  the  council  to  impose  restrictions  on 
a  franchise  to  erect  poles  and  wires  was  not 
limited  to  the  manner  in  which  the  poles  and 
wires  should  be  used,  but  authorized  the  coun- 
cil to  retain  the  right  to  revoke  the  license  ai 
pleasure. — Id. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Electricity,  {  4. 
See,  also,  15  Cyc.  p.  469. 

§11.   Supply    of    eleotriolty,    power,    or 
lisht. 

Duration  of  municipal  contract,  see  Munici- 
pal Cobpobations,  {  233. 

Power  of  city  to  contract  for  lighting  as  de- 
pendent on  limitation  of  amount  of  indebted- 
ness,  see  Municipal  Cobpobations,  |  864. 

Power  of  city  to  contract  for  lighting  of 
streets,  see  Municipal  Cobpobations,  | 
226. 

Restraining  breach  of  contract  to  supply  elec- 
tricity, see  Injunction,  §  59. 

Validity  of  municipal  contract  for  lighting 
streets,  see  Municipal  Cobpobations,  f 
244. 

[a]      (App.  1905) 

A  stipulation,  in  a  contract  for  the  pur- 
chase of  electric  current,  providing  that  the 
applicant  agrees  to  use  enough  current,  if  it  is 
measured  by  the  watt,  to  make  a  monthly  bill 
of  a  dollar,  or  pay  that  amount,  should  suffi- 
cient current  not  be  used,  was  a  part  of  the  di- 
rect obligation  of  the  contract,  and  did  not  con- 
stitute an  agreement  for  liquidated  damages  in 
case  of  breach.— Beck  v.  Indianapolis  Ldght  & 
Power  Co.,  76  N.  E.  312,  36  Ind.  App.  600. 

Fob  Cases  fbom  Otheb  States, 
See  15  Cyc.  pp.  470,  471. 

§12.   Injuries  incident  to  prodnotion  or 
use. 

Liability  of  city  for  injuries  resulting  from 
negligence  in  operation  of  municipal  lighting 
plant,  see  Municipal  Cobpobations,  §§  733, 
747. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Electricity,  §§  6-11. 
See,  also,  15  Cyc.  pp.  471-480;    notes,  31 
L.  R.  A.  566,  32  L.  R.  A.  400. 

§14.  — ^  Care  required  in  general* 
[a]     (App.  1905) 

Though  a  line  of  wire  is  maintained  across 
private  property,  where  the  wire  is  allowed  to 
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remain  in  a  dan^rerous  condition,  the  owner  of 
the  wire  is  liable  to  a  person  injured  while  on 
such  property,  if  he  had  a  right  to  be  there.— 
Central  Union  TeL  Co.  v.  Sokola,  73  N.  E.  143, 
34  Ind.  App.  429. 

tb]  (App.  1909) 
While  an  electric  company  using  a  line 
of  poles  in  common  with  a  telegraph  company 
owed  the  duty  to  a  lineman  of  the  latter  to  keep 
its  wires  properly  insulated,  it  did  not  owe  the 
duty  to  him,  or  to  any  one  having  occasion  to  do 
woriE  on  the  poles,  to  give  notice  that  it  was 
using  a  strong  current  of  electricity  on  its 
wires,  or  was  about  to  do  so.~South  Shore 
Gas  &  Electric  Co.  v.  Ambre,  87  N.  E.  24a 

Fob  Cases  fbom  Othkb  States, 

See  18  Cent.  Dio.  Electricity,  i  11. 
See,  also,  15  Cyc  pp.  471-475. 

1 15.  -^  Iiioeasees  and  trespasMen* 
W      (App.  IWB) 

The  fact  that  a  telephone  wire  which  lay 
across  a  charged  and  insulated  electric  light 
wire  and  killed  decedent  was  on  private  prop- 
erty will  not  preclude  recovery,  where  it  ap- 
pears that  decedent  had  a  right  to  be  on  the 
property.— Central  Union  TeL  Co.  v.  Sokola,  34 
Ind.  App.  429,  73  N.  E.  143. 

[b]     (App.  1910) 

Where  a  city  granted  to  a  number  of  tele- 
phone and  electric  companies  permits  to  string 
their  wires  on  poles  erected  in  the  streets,  many 
of  which  crossed  and  ran  near  each  other,  the 
peculiar  nature  of  the  business  of  such  com- 
panies and  mutual  interest  of  each  to  have 
any  defects  by  the  contact  of  their  wires  prompt- 
ly remedied  required  that  the  employ^  of  any 
company  should  have  the  right  to  ascend  the 
poles  of  the  other  companies  to  remedy  defects, 
and  that  each  should  exercise  reasonable  care  to 
protect  such  employes  while  so  engaged,  they 
not  being  bare  licensees,  so  that,  wliere  wires 
used  by  a  city  to  facilitate  the  work  of  the  fire 
and  police  departments  were  strung  on  a  tele- 
phone pole  near  a  number  of  telephone  wires 
and  a  wire  of  high  voltage  attached  thereto  be- 
longing to  an  electric  lighting  company,  both 
companies  were  bound  to  anticipate  the  use  of 
the  telephone  pole  by  the  city's  employes  in  in- 
speoting  its  wires,  and  use  reasonable  care  in 
constructing  and  maintaining  their  wires  for 
the  protection  of  such  employ^,  their  duty  be- 
ing the  same  whether  the  permission  of  the 
city's  employes  to  use  the  telephone  pole  was 
express  or  implied.— Beaning  v.  South  Bend 
Electric  Co.,  90  N.  E.  786. 

Fob  Gases  fboh  otheb  States, 

See  18  Cent.  Dio.  Electricity,  i  8. 
See,  also,  15  Cyc.  p.  475;    note,  3  L.  R. 
A.  (N.  S.)  988. 

1 16.  -^  Defeots,     aetSy     or     omisaions 

oausini^  injury* 
[a]      (App.  1906) 

A  telephone  company  which  permits  its 
wire  to  become  broken  and  lie  across  a  highly 


changed  electric  light  wire  is  guilty  of  want  of 
ordinary  care.— Central  Union  Tel.  Co.  v.  So- 
kola, 73  N.  E.  143,  34  Ind.  App.  429. 

A  telephone  company  which  permits  its 
wire  to  remain  in  a  broken  condition  is  not  re- 
lieved from  liability  for  resulting  damages  by 
the  fact  that  a  recent  storm  caused  the  wire  to . 
come  in  contact  with  an  electric  light  wire, 
which  contributed  to  the  injury  complained  oL 
-Id. 

[b]  (App.  1910) 
Defendant  telephone  company  maintained 
a  pole  to  which  was  attached  cross-arms,  un- 
der which  was  a  cable-box,  and  under  that  a 
wire  cable  seat  supported  by  iron  braces,  and 
a  cable  of  wire  passed  beneath  the  cable  seat 
to  which  it  was  connected  by  a  partially  in- 
sulated wire,  i>assing  through  a  hole  in  the 
cable-box.  Defendant  lighting  company  main- 
tained a  pole  about  two  feet  from  the  tele- 
phone pole,  carrying  two  wires  of  high  voltage, 
one  of  which  was  attached  to  the  telephone 
X>ole  so  near  to  one  of  the  cable  seat  braces  and 
iron  steps  of  the  pole  that  one  climbing  it  was 
liable  to  come  in  contact  with  the  wire  and 
brace  or  step  at  the  same  time.  The  city  main- 
tained fire  and  police  wires  on  the  telephone 
pole  and  plaintiff,  an  employ^  of  the  city,  while 
climbing  the  pole,  came  in  contact  with  the 
electric  company's  wire  while  he  was  holding 
to  the  cable  seat  brace  on  the  telephone  pole, 
making  a  connection,  which  caused  the  current 
to  pass  through  him  from  the  electric  wire. 
The  complaint,  in  an  action  for  resulting  inju- 
ries, in  addition  to  those  facts,  alleged  that  the 
telephone  company  was  negligent  in  attaching 
the  cable  to  the  cable  seat  by  a  wire,  thus 
grounding  the  cable  seat  and  endangering  per- 
sons rightfully  on  the  pole  who  came  in  con- 
tact with  the  seat  and  the  electric  wire  and  that 
the  electric  company  was  negligent  in  not  prop- 
erly insulating  their  wire  attached  to  the  tele- 
phone pole.  Held  that  the  complaint  was  sufll- 
cient  to  make  out  the  negligence  charged  against 
the  lighting  company,  if  it  was  likely  that  a 
grounded  connection  would  be  made  between 
their  defectively  insulated  wire  and  any  con- 
ductor of  electricity  with  which  one  climbing 
the  pole  might  come  in  contact,  and  it  was  not 
necessary  that  the  lifting  company  should  have 
anticipated  injuries  from  such  cause,  or  that  it 
knew  that  there  was  a  metallic  connection  be- 
tween the  cable  and  cable  seat— Beaning  t. 
South  Bend  Electric  Co.,  90  N.  E.  78a 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Electricity,  i  9. 
See,  also,  15  Cyc  pp.  47S^-474;    note,  87 
c.  a  A.  3. 

$17.  -^  Companies  and  persons  linlile. 
[m]     (Svp.  1899) 

A  complaint  against  a  telephone  company, 
alleging  that  plaintiff  was  injured  by  lightning 
on  account  of  a  dangerous  condition  of  the  wires 
of  another  company  with  which  defendant  had 
consolidated,  and  that  the  lightning  was  con- 
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ducted  4nto  the  room  where  plaintiff  was  Injared 
by  defendant's  wires,  but  does  not  connect  de- 
fendant with  the  creation  or  maintenance  of 
SQch  condition  before  or  at  the  time  of  injury, 
nor  allege  that  defendant  had  an  opportunity  to 
pat  the  wires  of  the  second  company  into  prop- 
er condition  after  consolidation,  and  before  the 
accident  occurred,  does  not  state  a  cause  of  ac- 
tion.—Scheiber  V.  United  Tel.  Co.,  55  N.  B. 
742,  153  Ind.  609. 

1 18.  —  Oomtributory  mcgHgcucc, 

M     (S«p.  1890) 

The  failure  of  a  traveler  to  notice  in  the 
daytime  an  electric  light  wire  on  the  sidewalk, 
over  which  she  stumbled  and  fell,  is  not  con- 
tributory negligence  as  a  matter  of  law,  and 
wUl  not  prevent  her  from  recovering  for  the  in- 
juries from  the  company  .—Brush  Blectric  Light- 
ing Co.  V.  Kelley,  126  Ind.  220,  25  N.  B.  812, 
10  L.  R.  A.  250. 

Fob  CABE8  FBOM  Othsb  States. 

See  18  Cent.  Dig.  Electricity,  i  10. 
See,  also,  15  Cyc  p.  475;   note,  1  L.  B.  A. 
(N.  S.)  822. 

1 19.  —  Aotions. 

Opinion  evidence,  see  Evidence,  i  472. 
Pleading   matters  of   fact  or  conclusions,  see 
Pleading,  i  8. 

[a]     (Sap.  1902) 

In  an  action  by  a  traveler  in  a  street 
against  a  street  car  company  for  injuries  occa- 
sioned by  the  breaking  and  falling  of  a  trolley 
wire,  the  jury  returned  a  general  verdict  for 
plaintiff,  but  answered  in  the  negative  an  in- 
terrogatory as  to  whether  the  evidence  showed 
that  the  wire  was  subjected  to  more  than  '*the 
ordinary  usage  of  wires  at  that  place,"  from 
the  time  it  was  put  up  till  the  accident  Held 
that,  as  this  was  not  equivalent  to  a  finding 
that  the  wire  had  been  subjected  to  only  ordi- 
nary usage  in  general,  since  the  ordinary  usage 
"at  that  place*'  might  have  been  excessive,  it 
left  room  for  the  inference  that  the  wire  had 
become  crystallized  from  hard  usage,  whereby 
the  company  was  put  on  notice  of  its  condition ; 
and  consequently  the  general  verdict  was  not 
overthrown  by  the  finding.— Citizens'  St  R.  Co. 
T.  Batiey,  65  N.  E.  2, 159  Ind.  368. 

The  jury  found  that  the  wire  broke  as 
plaintiff  was  passing  under  it,  '^without  warn- 
ing." Held  that,  as  the  term  **wamed'*  would 
apply  rather  to  plaintiff  than  to  the  company, 
which  might  rather  l&  said  to  be  "advised"  of 
the  danger,  the  interrogatory  would  not  be  con- 
strued as  negativing  notice  to  the  company, 
and  therefore  would  not  overthrow  the  general 
verdict— Id. 

The  jury  were  asked  what  method,  if  any, 
had  ever  been  discovered  by  which  to  ascertain 
In  advance  when  or  where  a  wire  might  proba- 
bly break,  and  answered,  "No  evidence."  Held 
that  this  finding  did  not  overthrow  the  general 
Terdict.— Id. 


In  response  to  interrogatories  as  to  what 
caused  the  wire  to  break  at  that  particular 
time  and  at  that  particular  place,  the  jury 
found  there  was  no  evidence.  Held  that,  as  it 
was  immaterial  what  caused  the  breakage  at 
the  particular  place  and  time,  but  the  jury 
might  nevertheless  have  been  able  to  conclude 
that  the  wire  for  some  distance  and  for  some 
time  had  been  in  an  unsafe  condition,  the  gen- 
eral verdict  was  not  overthrown  by  such  find- 
ings.—Id. 

[b]    (App.1906) 

Whether  deceased  had  knowledge  that  it 
was  dangerous  to  come  in  contact  with  a  tele- 
phone wire  charged  with  electricity,  and  wheth- 
er he  had  knowledge  that  the  wire  was  so  charg- 
ed, were  for  the  jury  in  determining  the  ques- 
tion of  his  negligence  in  coming  in  contact  with 
the  wire  which  caused  his  death.~-Central  Un- 
ion Tel.  Co.  V.  Sokola,  73  N.  E.  143,  34  Ind. 
App.  429. 

In  an  action  for  the  death  of  a  person 
coming  in  contact  with  an  overcharged  tele- 
phone wire,  which  was  out  of  repair,  the  com- 
plaint sufficiently  alleges  notice  to  defendant  of 
the  condition  of  the  wire  by  showing  that  it 
permitted  the  line  to  become  out  of  repair  and 
in  a  dangerous  condition,  and  to  remain  in  that 
condition  for  five  months.— Id. 

There  is  not  necessarily  a  confiict  between 
evidence  that  a  telephone  wire  broke  and  fell 
across  an  electric  light  wire  from  October  3d 
until  October  30th,  and  an  answer  to  an  in- 
terrogatory by  the  jury  that  the  telephone  wire 
came  in  contact  with  the  electric  light  wire  the 
night  of  October  29th,  since  the  telephone  wire 
may  have  lain  across  the  insulation  of  the 
electric  light  wire  and  not  come  in  contact  with 
the  wire  itself.— Id. 

[0]  (Sup.  1906) 
A  complaint  for  the  death  of  one  coming  in 
contact  with  a  live  electric  light  wire  showed 
that  the  fall  of  the  wire  was  the  proximate 
cause  of  the  death  and  that  the  wire  had  be- 
come weak  and  rotten,  in  which  respect  defend- 
ant was  charged  with  negligence,  but  it  was 
not  alleged  that  the  wire  fell  by  reason  of  such 
defective  condition.  Held,  that,  though  it  was 
clear  from  a  reading  of  the  complaint  that  that 
was  an  assumed  fact,  the  omission  to  so  allege 
rendered  the  complaint  insufficient  on  demur- 
rer.—Aiken  V.  City  of  Columbus,  167  Ind.  139, 
78  N.  E.  657,  12  L.  R.  A.  (N.  S.)  416. 

[d]    (App.i90») 

In  an  action  for  injuries  to  a  lineman  from 
a  current  on  a  grounded  wire,  uncontradicted 
evidence  of  defendant's  superintendent  that  in- 
sulation is  for  protection  where  the  line  car- 
ries a  low  voltage,  but  if  wires  carrying  a  high 
voltage  should  swing  together  insulation  would 
not  prevent  their  crossing,  because  there  is  no 
outside  insulation  made  that  is  strung  on  poles 
that  would  keep  the  high  current  from  getting 
through,  was  sufficient  to  warrant  the  answer 
"Yes"  or  "No"  to  the  interrogatory  as  to  wheth- 
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er  there  is  any  practical  method  of  insulating 
the  wires  which  would  have  prevented  the  es- 
cape of  a  current  of  2,300  volts  into  a  bare 
grounded  wire  touching  the  insulated  wire. — 
South  Shore  Gas  &  Electric  Co.  v.  Ambre,  87 
N.  E.  246. 

[e]     (App.  1910) 

In  an  action  against  a  telephone  company 
and  a  lighting  company  for  injuries  to  an  em- 
ploy4  of  a  city,  which  had  wires  strung  on  the 
telephone  company's  pole,  by  a  connection  be- 
tween the  telephone  company's  grounded  cable 
seat  and  a  defectively  insulated  wire  of  the 
lighting  company  attached  to  the  telephone  pole, 
whether  the  telephone  company  was  negligent 
in  attaching  its  cable  to  the  cable  seat  with  a 
wire,  so  as  to  ground  the  cable  seat  and  permit 
injuries  to  persons  coming  in  contact  with  it 
and  the  lighting  wire,  held  for  the  jury.— Bcan- 
ing  V.  South  Bend  Electric  Co.,  90  N.  E.  786. 

In  an  action  against  a  telephone  company 
and  a  lighting  company  for  injuries  to  an  em- 
ploy6  of  a  city,  which  had  wires  strung  on  the 
telephone  company's  pole,  by  the  making  of  a 
connection  between  the  telephone  company's 
grounded  cable  seat  and  a  defectively  insulated 
wire  of  the  lighting  company,  attached  to  the 
telephone  pole,  whether  plaintiff  was  negligent 
In  ascending  the  pole  on  the  wrong  side,  and 
not  observing  that  the  cable  seat  was  attached 
by  a  wire,  held  for  the  jury.— Id. 

Fob  Cases  fbom  Otheb  States. 

See  18  Cent.   Dig.  Electricity,  i  11. 
See,  also,  15  Cyc.  pp.  477-480. 


ELEEMOSYNARY  CORPORATION. 

See— 

Asylums. 

Cuabities,   §{  32-47. 

Exemption  from  general  taxation.    Taxation, 

§  241. 
Hospitals. 

ELEGIT. 

Writ  of,  see  Execution,  §§  60-104. 

ELEVATED  RAILROADS. 

Occupation  or  use  of  street  as  ground  for  com- 
pensation to  abutting  owners,  see  Eminent 
Domain,   §  100. 


ELEVATORS, 

See^ 

Court  house  elevators.     Coubts,  §  72. 

Liability  of  master  for  injuries  to  servant  from 

defects  in.     Masteb  and  Sebvant,  §  117. 
Operators  of,  as  carriers  of  passengers.     Cab- 

biebs,  §S  235,  280. 
Regulating  construction  of.     Municipal  Cob- 

pobations,  f  601. 
Wabehousemen  . 


ELIGIBILITY. 

Taking  depositions,  see  Depositions,  {  53. 


Of  particular  classes  of  persons  or  of- 
Itcers. 

See— 

Administrators.      Executobs    and    Adminis- 

tbatobs,  §  18. 
Applicants  for  admission  to  practice  law.    At- 

TOBNEY   AND   CLIENT,    §    4. 

For  admission  to  practice  medicine  or  sur- 
gery.   Physicians  and  Subgeons,  §  4. 
For    liquor    license.      Intoxicating    Liq- 
UOBS,  §§  57-60. 
Arbitrators.     Abbitbation  and  Awabd,  §27. 
Commissioners,   appraisers,  or  viewers  in  con- 
demnation   proceedings.      Eminent    Do- 
main, §  227. 
Or  viewers  in  proceedings  to  establish  high- 
ways.    Highways,  §  37. 
Corporate  oflScers.    Cobpobations,  §  282. 
County  oflScers.     Counties,  §  64. 
Deputy  officers.     Officebs,   §  47. 
Guardians.    Guabdian  and  Wabd,  i  10. 

Ad  litem.     Infants,  §  81. 
Infants   to   hold   office   or    public   employment. 

Infants,  §  7. 
Inmates  of  reformatories.  *  Refobmatobibs,  §f 

4-6. 
Jurors — 

Gband  Juby,  f§  5,  15. 
JuBY,  §§  40-56. 
To    assess    compensation    in    condemnation 
proceedings.     BIminent   Domain,    §  215. 
Members  of  committee  to  make  assessment  for 
public    improvement.      Municipal    Cob- 
pobations, §§  488,  489. 
Of  county  board.    Counties,  f  42. 
Municipal  officers.   Municipal  Cobpobations, 

§§  137-142. 
Petitioners     for     establishment     of     highway. 

Highways,  §  28. 
Prison  officers.     Pbisons,   §  7. 
Prosecuting  attorneys.     Distbict  and  Pbose- 

CUTING    ATTOBNEYS,    §   2. 

Public  officers   in   general.     Officebs,   §S  1^ 

38. 
Pupils.     Schools  and  School  Distbicts,  Si 

149-154. 
Receivebs,   §  48. 
Registebs  of  Deeds,  §  2. 
School   officers.     Schools   and   School   Dis- 

tbicts,  §  48. 
Shebiffs  and  Constables,  f  3. 
State  officers  in  general.    States,  §  47. 
Tax  assessors.     Taxation,  S§  311-315. 
Town  officers.     Towns,  §  28. 
Trustees.     Tbusts,  §  159. 
Voters.     Elections,  $$  18,  62-83. 
Witnesses,  §§  36-223. 


ELISORS. 

Appointment  for  purpose  of  summoning  jurors, 
see  Juby,  §  67. 
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EMBANKMENTS. 


ELONGATA. 

Return  of,  to  writ  of  replevin,  see  Replevin, 

EMANCIPATION. 

Child— 

Infants,  {  9. 

Pabent  and  Child,  i  16. 


Levees. 

Obstruction  and  detention  of  waters.  Waters 
AND  Water  Courses,  §  54. 

Street,  liabilities  for  injuries  to  travelers.  Mu- 
nicipal Corporations,  §$  782-785. 


EMBEZZLEMENT. 

Scopf-Note. 

[INCLUDES  fraudulent  appropriation  of  persona]  property  by  one  In  possession  there- 
of,  to  whom  It  has  been  intrusted  by  or  for  the  owner,  ns  bailee,  servant,  agent,  trustee, 
public  officer,  etc. ;  nature  and  elements  of  the  crimes  of  embezzlement,  larceny  by  bailee, 
etc.;  nature  and  extent  of  criminal  responsibility  therefor,  and  grounds  of  defense;  and 
prosecution  and  punishment  of  such  acts  as  public  offenses. 

[EXCLUDES  civil  liability  for  conversion  (see  Trover  and  Conversion) ;  and  offenses 
of  taking  and  removing,  or  fraudulently  obtaining,  property  in  iK)8ses8ion  of  another  (see 
Larceny;  False  Personation;  False  Pretenses).  For  complete  list  of  matters  excluded, 
see  cross-references,  post] 

Analysis. 

§    1.  Nature  of  offense  in  general. 
§    2.  Statutory  provisions. 
§    3.  Elements  of  offenses. 

§    5. Intent. 

§    8.  Ownership  of  property. 

§    9.  Possession  or  custody  of  property. 

§  11.  Conversion  or  appropriation  of  property. 

§  12.  Embezzlement  by  particular  classes  of  persons. 

§  13.  Servants,  clerks,  and  employes  in  general. 

§  14.  Agents. 

§  15.  Partners. 

§  18.  Guardians,  administrators,  or  trustees. 

§20.  Corporate  officers  or  employes. 

§  21.  Public  officers  or  employes. 

§23.  Defenses. 
§24V2.  Venue. 
§  25.  Indictment  or  information. 

§  26.  Requisites  and  sufficiency  in  general. 

§  27.  Intent. 

§  28.  Description  of  property. 

§  30.  Ownership  of  property. 

§  32.  Capacity  or  character  in  which  property  was  received  or 

held. 

§  33.  Conversion  or  appropriation  of  property. 

§  34.  Against  public  officer. 

§  35.  Issues,  proof,  and  variance. 

§  37.  Admissibility  of  evidence. 

§  38.  In  general. 

§  44.  Weight  and  sufficiency  of  evidence. 
§45.  Trial. 

8  48.  Instructions. 

I  51.  Appeal  and  error. 

§  52.  Sentence  and  punishment. 
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Cross-References. 


Bee-- 

Assets  by  executor  or  administrator.    Execu- 
tors AND  Administbatobs,  i  117. 
Civil    liability    for   conversion.     Tboveb   and 

CONVEBSION. 

Discharge  of  bankrupt,  effect  on  debts  created 

by.    Bankbuptct,  §  426. 
Extradition.     Extbadition,  {  41. 
False  Pbetenses. 


Former  jeopardy.     Criminal  Law,  i  190. 

Labcent. 

Limitation  of  prosecution  for.   Cbdonal  Law, 

§  149. 
Receiving   deposits    after   insolvency   of   bank. 

Banks  and  Banking,  ff  83-85. 
Township  officers.    Towns,  |§  29,  33. 
Words  imputing  crime  of,  as  libel  or  slander. 

Libel  and  Slander,  {  10. 


§  1«    Nature  of  offense  in  general. 
[a]      (Snp.  1910) 

£}mbezzlement  is  predicated  on  a  wrongful 
conversion  of  property  rightfully  in  possession. 
— Axtell  V.  State,  91  N.  E.  354. 

Fob  Cases  fbom  Otheb  States,    . 
See  18  Cent.  Dig.   Embez.  §  1. 
See,  also,  note,  98  Am.  Dec.  126. 

§   2.    Statntory  prorlaiona. 

Implied  repeal  of  statute  by  revision  or  codi- 
fication, see  Statutes,  |  167. 

[a]  (Sap.  1880) 

Act  March  21,  1879,  {  3,  amendatory  of 
the  law  concerning  embezzlement,  provided 
**that  all  laws  upon  the  subject  of  embezzle- 
ment, now  in  force,  are  hereby  repealed,"  and 
contained  the  proviso  that  *'all  prosecutions 
now  pending  under  the  law  as  it  now  is,  and 
all  offenses  already  conmiitted,  may  be  prose- 
cuted  under  the  law  now  in  force."  Held 
that,  by  the  proviso,  the  right  to  prosecute 
for  offenses  committed  under  the  previous  stat- 
ute on  the  subject  of  embezzlement,  and  the 
right  to  continue  prosecutions  pending  there- 
under, were  saved;  the  words  "the  law  now 
in  force"  in  the  proviso  referring,  not  to  the 
act  of  1879,  but  to  the  previous  statute.— State 
V.  Smith,  72  Ind.  549. 

[b]  (Sop.  1886) 

Rev.  St.  1881,  i  1943,  in  regard  to  em- 
bezzlement by  public  officers,  is  repealed  by  im- 
plication by  Act  March  6,  1883,  which  covers 
the  same  subject-matter,  and  provides  different 
penalties  for  substantially  the  same  offense.— 
State  V.  Mason,  108  Ind.  48,  8  N.  B.  716. 

[c]  (Sup.  1887) 

Rev.  St.  1881,  i  1943,  in  regard  to  em- 
bezzlement by  certain  officers,  by  failing  to  pay 
over  money  at  the  expiration  of  their  term, 
"or  at  any  time  during  such  term,"  is  not  re- 
pealed by  Act  March  6,  1883  (Acts  1883,  p. 
106),  in  regard  to  embezzlement  by  certain 
officers  in  failing  to  pay  over  to  their  succes- 
sors moneys  in  their  hands  at  the  expiration 
of  their  terms,  as  to  the  liability  of  such  offi- 
cers, other  than  clerks,  treasurers,  or  sheriffs, 
for    fraudulently    failing    or    refusing,    during 


their  term,  to  account  for,  deliver,  and  pay 
over  to  the  proper  person  any  moneys,  choses 
in  action,  or  property  which  may  have  been 
received  by  them  in  their  official  capacity.— 
State  V.  Wells,  112  Ind.  237,  13  N.  B.  722. 

Fob  Cases  fbom  Otheb  States, 
See  18  Cent.  Dig.  Embez.  |  2, 

I   3.    Elements  of  offenses. 

Fob  Cases  fbom  Otheb  States, 

See  18  C^nt.  Dig.  Embez.  §{  1,  3-ia 
See,  also,  15  Cyc.  pp.  488-496. 

§   5.    ^»-  Intent. 

[a]  (Sop.  1882) 

Where  one  is  charged  with  the  embezzle- 
ment of  money  or  property  intrusted  to  him, 
an  intent  to  feloniously  appropriate  it  at  the 
time  of  the  appropriation  is  essentiaL— ^Beaty 
V.  State,  82  Ind.  228. 

[b]  (Sup.  1892) 

There  can  be  no  embezzlement  under  the 
statutes  where  there  is  no  intent  to  defraud. — 
Fowler  v.  Wallace,  31  N.  B.  53,  131  Ind.  347. 

Where  there  is  a  willful  and  known  wrong- 
ful taking,  use  or  appropriation  of  money,  the 
criminality  of  the  act  is  not  removed  by  an 
intention  to  make  restitution. — Id. 

Fob  Cases  fbom  Otheb  States, 
See  18  Ont.  Dig.  Embez.  |  8. 
See,  also,  15  Cyc.  p.  491. 

$   8.    —  Ownership  of  property. 

Allegations  in  indictment,  see  post,  |  30. 

[a]     (Sop.  1888) 

Under  Rev.  St.  1881,  i  1944,  making  ap- 
propriation by  an  employ^  of  property  to 
whose  possession  the  employer  is  entitled,  em- 
bezzlement, a  consignee  has  sufficient  owner- 
ship to  sustain  an  indictment  charging  em- 
bezzlement from  him  as  owner.— Waterman  r*. 
State,  116  Ind.  51,  18  N.  E.  63. 

Fob  Cases  fbom  Otheb  States, 
See  18  Cent.  Dig.  E3mbez.  {  6. 
See,  also,  15  Cyc.  p.  492. 
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S  9.    —  PoMeMloa  or  evstodj  of  prop- 
erty. 

[a]  (8«p.  1867) 

Act  Sp.  Bess.  1865,  p.  204,  makes  the  toI- 
nntary  taking  by  a  hired  servant  of  the  goods 
of  his  master  embezzlement,  and  prescribes  the 
pimishment,  which  is  different  from  that  for 
larceny.  Section  2  provides  that,  as  "there 
is  no  law  panishing  the  offense  aforesaid,  an 
emergency  is  hereby  declared  to  exist  for  the 
taking  effect  of  this  act,  therefore  the  same 
shall  be  in  force  from  its  passage."  Heldy 
that  the  act  applies  only  where  the  servant 
has  the  custody  of  the  goods,  since,  in  cases 
where  he  had  no  snch  custody,  the  offense  could 
have  been  punished  as  larceny  before  the  pass- 
ing of  the  statute.— Smith  v.  Stote,  28  Ind. 
321. 

n>]     (Sup.  1888) 

One  who,  while  lawfully  in  the  possession 
of  goods,  feloniously  converts  them  to  his  own 
use,  is  guilty  of  embezzlement,  and  not  of  lar- 
ceny, under  Acts  1879,  p.  126,  making  it  em- 
bezzlement for  any  agent,  employ^,  etc.,  hav- 
ing access  to,  or  control  over,  money  or  goods, 
to  the  possession  of  which  his  employer  is  en- 
titled, to  convert  it  to  his  own  use,  etc.— State 
▼.  Wingo,  89  Ind.  204. 

[e]  (Sup.  1899) 
Under  Bums'  Rev.  St  1894,  i  2022,  de- 
claring that  every  servant  or  employ^,  having 
access,  control,  or  possession  of  anything  of 
value  belonging  to  his  employer,  who  shall  ap- 
propriate to  his  own  use  any  property  so  held, 
shall  be  guilty  of  embezzlement,  such  person 
must  be  in  possession  by  reason  of  some  spe- 
cial trust  imposed;  and  accused,  who  boarded 
with  a  farmer,  and  occasionally  did  small  jobs 
for  him,  and  who,  during  the  farmer's  tem- 
porary absence,  without  his  knowledge  or  con- 
sent, broke  open  his  granary  and  sold  wheat 
stored  therein,  was  not  guilty  of  embezzlement. 
— Colip  V.  State,  55  N.  E.  789,  153  Ind.  584, 
74  Am.  St  Rep.  322. 

FOB  Cases  fbom  Othbb  States, 
Seb  18  Cent.  Dig.  Embez.  {  7. 
See,  also,  15  Cyc.  p.  493. 

S  11«  "^  OomToraion  or  appropriatiom  of 
property. 

Allegations  in  indictment,  see  post,  |  33. 

M     (Sup.  1887) 

Where  a  county  treasurer  is  charged  with 
embezzling  the  public  funds,  no  demand  for 
such  funds  by  his  successor  need  be  proved.— 
HoUlngsworth  v.  State,  111  Ind.  289,  12  N. 
B.490. 

[b]  (S«P.  1900) 

Bums'  Rev.  St  1894,  I  2020  (Rev.  St. 
1881,  i  1943;  Homer's  Rev.  St  1897,  S  1943), 
provides  that  a  justice  of  the  peace  who  shall 
fail  to  account  for  fines  collected  by  him,  after 
a  demand  therefor  by  a  person  authorized  by 
law  to  demand  the  same,  shall  be  deemed  guilty 


of  embezzlement  Defendant,  a  justice  of  the 
peace,  in  his  dodcet  entered  the  fines  assessed 
and  collected  by  him  at  much  less  than  the 
amount  actually  assessed.  A  deputy  of  the  at- 
torney general,  being  authorized  by  law  so  to 
do,  examined  the  justice's  docket,  and  demand- 
ed that  he  pay  over  the  amount  shown  thereby 
to  be  due.  The  justice  paid  each  sum,  but 
retained  the  excess  sums  received  by  him  but . 
not  entered  on  his  docket.  Held  that,  since  it 
was  the  duty  of  the  justice  to  pay  over  all  fines 
received  by  him,  the  demand  of  the  deputy  was, 
in  legal  effect,  a  demand  for  all  fines  received 
by  the  justice,  and  he  was  guilty  of  embezzle- 
ment, though  he  i>aid  the  amount  demanded  by 
the  deputy.— Crawford  v.  State,  67  N.  B.  931, 
155  Ind.  692. 

[c]  (Sup.  1906) 

To  sustain  a  conviction  of  the  auditor  of 
the  state  of  the  crime  of  embezzlement,  the 
prosecution  must  show  that  he  converted  mon- 
ey belonging  to  the  state  and  that  such  money 
came  to  his  hands  according  to  law. — Sherrick 
V.  State,  167  Ind.  345,  79  N.  B.  193. 

[d]  (Sup.  1906) 

The  crime  of  embezzlement,  as  distinguish- 
ed from  larceny,  does  not  include  the  element 
of  trespass  in  obtaining  possession  of  the  prop- 
erty appropriated.— Vinnedge  v.  State,  167  Ind. 
415,  79  N.  B.  353. 

Fob  Gases  fbom  Otheb  States, 

See  18  Gent.  Dig.  Etabez.  {{  9,  10. 
fiee,  also,  15  Gyc.  pp.  495,  496. 

{12.  Embesalainent  by  partioular  olasaea 
of  persons. 

Fob  Gases  fbom  Otheb  States, 

See  18  Gent.  Dio.  Embez.  SI  11-29. 
See,  also,  15  Gyc.  pp.  496-505. 

S  13.  ^^  SerTAnts,  clerks,  and  employte 
In  ceneral. 

Allegations  in  indictment,  see  post,  |  32. 

[a]  (Sup.  1877) 

Where  a  master  intrusted  his  money  to 
his  servant,  and  the  latter  fraudulently  ai^ro- 
priated  it  to  his  own  use,  he  is  not  guilty  of 
larceny,  but  of  embezzlement,  under  2  Rev. 
St.  1876,  p.  449,  providing  that  every  clerk  or 
person  in  the  emplo3rment  of  another,  who, 
while  in  such  employment,  fraudulently  appro- 
priates to  his  own  use  any  of  the  moneys  or 
other  property  of  value  belonging  to,  or  de- 
posited with,  his  employer,  shall  be  deemed 
guilty  of  embezzlement,  etc.— Jones  v.  State^ 
59  Ind.  229. 

[b]  (Sup.  1893) 

The  word  ''collector,"  as  used  in  Rev.  St. 
1881,  S 1945,  in  relation  to  embezzlement,  means 
one  making  collections  for  others,  a  clerk,  a 
servant,  an  employ^  or  a  keeper  of  accounts; 
the  statute  aiming  at  that  class  of  persons  who 
for  fee  or  percentage  collect  generally  for  the 
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public-State  v.   Sarlls,   34  N.   B.  1129,   135 
Ind.  195. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Embez.  §§  11,  12. 
See,  also,  15  Cyc.  pp.  490,  497. 

§  14.  -»-  Agents. 

[a]      (Sop.  1901) 

Where  a  person  entered  a  saloon  kept  by 
defendant,  and  requested  him  to  keep  money 
for  him  in  the  safe  until  a  following  day,  and 
•defendant  appropriated  the  money  to  his  own 
4ise,  he  was  an  agent  of  such  person,  within 
the  meaning  of  Burns'  Rev.  St.  1901,  §  2022, 
declaring  that  every  officer,  "agent,"  or  em- 
ploy4  who  shall,  while  in  such  employment, 
take  any  money  belonging  to  the  person  in 
whose  employment  said  "agent"  may  be,  shall 
be  deemed  guilty  of  embezzlement.— Wynegar  y. 
State,  62  N.  B.  38,  157  Ind.  577. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Eimbez.  §§  13-15. 
See,  also,  15  Cyc.  pp.  497-499. 

I  15.  —  Partners. 

Allegations  in  indictment,  see  post,  §  32. 

[a]  (Sup.  1864) 

An  unincorporated  association,  having 
•charitable  features,  is  not  a  partnership,  within 
the  rule  that  a  partner  cannot  be  guilty  of  em- 
bezzlement in  appropriating  the  funds  of  the 
firm.— Laycock  v.  State,  130  Ind.  217,  36  N. 
B.  137. 

[b]  (Sap.  1891) 

Under  Rev.  St.  1881,  §S  604(MK)53,  mak- 
ing the  duties  and  liabilities  of  surviving  part- 
ners, undertaking  to  settle  the  partnership  af- 
fairs, similar  to  those  of  executors  and  ad- 
ministrators, such  a  surviving  partner  is  a 
"person  acting  in  a  fiduciary  capacity,"  with- 
in the  meaning  of  section  1952,  which  provides 
that  "whoever,  being  the  administrator,  ♦  ♦  ♦ 
•executor,  ♦  ♦  ♦  or  guardian,  ♦  ♦  ♦  or 
trustee,  or  other  person  acting  in  a  fiduciary 
<!apacity,  without  good  cause,  fails  or  refuses, 
where  legally  required,    ♦    ♦    ♦    to  account  for 


or  pay  over 


♦    any  money,  choses  in  ac- 


tion, or  other  property  which  may  have  come 
into  his  hands  by  virtue  of  such  office,  duty,  or 
trust,  shall  be  deemed  guilty  of  embezzlement." 
—State  V.  Matthews,  129  Ind.  281,  28  N.  E. 
703. 

The  assets  of  the  partnership  are  in  the 
surviving  partner's  possession  by  virtue  of  the 
trust,  within  the  meaning  of  this  section,  when 
be  has  filed  the  inventory  and  bond  required, 
and  entered  on  the  discharge  of  the  duties  im- 
posed on  him  by  sections  6046-6053  Rev.  St. 
1881.— Id. 

For  Cases  from  Other  States, 
See  18  Cent.  Dig.  EJmbez.  §  16. 
See,  also,  15  Cyc.  p.  499. 


S  18.  —  Ouardiaas,  adminiitrAtors,  or 
tnutees. 
[a]      (Sap.  1888) 

The  fact  that  a  defaulting  administrator 
is  absent  and  secretes  himself  so  that  his  suc- 
cessor cannot  make  a  demand  on  him  does  not 
enable  his  sureties  to  subsequently  make  a  de- 
mand which  will  render  him  guilty  of  embez- 
zlement under  Rev.  St.  1881,  §  1952.— State  v. 
Adamson,  114  Ind.  216,  16  N.  B.  181. 

For  Cases  from  Other  States, 
See  18  Cent.  Dig.  B)mbez.  i  20. 
See,  also,  15  Cyc.  p.  501. 

S  20.  —  Corporate  offioers  or  employes. 

[a]      (Sap.  1894) 

The  treasurer  of  an  unincorporated  be- 
nevolent society,  and  drawing  a  salary  for  bis 
services,  is  an  employe  of  the  society,  within 
Rev.  St.  1881,  §  1944,  which  provides  that  any 
officer  or  employe  of  a  corporation  or  associa- 
tion who  misappropriates  bis  employer's  money 
is  guilty  of  embezzlement.— Laycock  v.  State, 
136  Ind.  217,  36  N.  E.  137. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Embez.  {{  22,  23. 
See,  also,  15  Cyc.  p.  502. 

$21.  -»-  Pnbllo  officers  or  employes. 

Allegations   in  indictment,   see   post,   $  34. 
Statutory  provisions,  see  ante,  {  2. 

La]      (Sap.  1887) 

A  drainage  commissioner  is  an  officer  of 
the  county  for  which  he  is  appointed,  within 
Rev.  St.  1881,  §  1934,  providing  that  any  offi- 
cer or  agent  of  any  county,  etc.,  who  shall 
fraudulently  fail  or  refuse  at  the  expiration  of 
his  term,  or  at  any  time  during  such  term  when 
legally  required  by  the  proper  authority,  to  ac- 
count for  and  pay  over  moneys  which  may  have 
come  into  his  hands  by  virtue  of  his  office,  shall 
be  deemed  guilty  of  embezzlement,  etc.;  and 
where  such  officer  resigns  before  the  expiration 
of  his  term,  and  fraudulently  fails  or  refuses 
to  pay  over  to  his  successor  money  received  by 
virtue  of  his  office,  and  feloniously  embezzles, 
retains,  and  converts  the  same  to  his  use,  he 
is  criminally  liable  under  said  section.— State 
V.  Wells,  112  Ind.  237,  13  N.  B.  722. 

[b]    (Sap.  1906) 

Burns'  Ann.  St.  1901,  S  8477,  requires  for- 
eign  insurance  companies  to  pay  insurance  tax- 
es "into  the  treasury  of  the  state,"  based  on  re- 
ports made  to  the  State  Auditor.  Held  that, 
since  under  such  section  the  State  Auditor  had 
no  authority  to  collect  such  taxes  in  his  offi- 
cial capacity,  a  payment  to  him  by  the  insur- 
ance companies  operated  as  a  payment  to  their 
own  agent,  so  that  the  Auditor's  failure  to  ac- 
count therefor  to  the  state  did  not  constitute 
embezzlement,  under  Acts  1905,  p.  670,  c.  1(>9, 
i  389,  providing  that  whoever  being  charged  or 
in  any  manner  intrusted  with  the  collection  or 
disbursement  of  funds   belonging  to   the  state 
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converts  the  same  to  his  own  use  shall  he 
guilty  of  embezzlement.— Sherrick  v.  State,  167 
Ind.  845,  79  N.  B.  193. 

Where  a  State  Auditor  collected  certain 
foreign  insurance  taxes  without  authority,  and 
converted  the  same  to  his  own  use,  the  institu- 
tion of  a  suit  by  the  state  on  his  official  bond 
to  recover  the  money  subsequent  to  the  alleged 
conversion,  did  not  constitute  such  a  ratifica- 
tion by  the  state  of  the  Auditor's  act  in  col- 
lecting the  money  as  would  render  the  Auditor 
guilty  of  embezzlement  in  withholding  the  mon- 
ey from  the  state. — Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Bmbez.  §§  24-29. 
See,  alio,  15  Cyc.  pp.  503-505. 


§23.  Defense!. 

[a]      (Sup.  1882) 

When  an  agent  of  a  foreign  insurance  com- 
pany is  prosecuted  for  embezzling  money  of  the 
company,  received  by  him  as  agent,  it  is  no  de- 
fense that  he  has  not  filed  the  certificate  neces- 
sary in  order  to  enable  him  legally  to  do  busi- 
ness in  the  state,  and  that  therefore  his  trans- 
action of  business  and  receipt  of  the  money 
was   unlawful.— State  v.  Tumey,  81   Ind.  559. 

[b]  (Sap.  1885) 

It  is  no  defense  to  a  prosecution  for  em- 
bezzlement of  money  collected  by  an  agent  that 
it  was  collected  on  a  lottery  ticket,  in  contra- 
vention of  the  law  of  the  state.— Woodward  v. 
State,  103  Ind.  127,  2  N.  E.  321. 

[c]  (8np.  1897) 

Where  defendant  committed  the  offense  of 
-embezzlement,  he  could  not  thereafter  avoid 
the  crime,  or  bar  a  prosecution  by  a  tender  of 
the  property  embezzled,  though  made  before 
the  filing  of  the  affidavit  and  information.— 
Dean  v.  State,  46  N.  E.  528,  147  Ind.  215. 

[d]  (Sup.  1906) 

Where  the  state  had  not  been  harmed  by 
the  unlawful  collection  of  insurance  taxes  by 
the  State  Auditor  and  his  conversion  of  such 
taxes  to  his  own  use,  it  was  not  entitled  to 
cUimt  in  the  prosecution  of  such  officer  for  em- 
bezzlement, that,  as  he  collected  the  money  in 
his  official  capacity,  he  was  estopped  to  deny 
that  he  had  any  authority  to  collect  the  money, 
and  that,  therefore,  he  could  not  be  guilty  of 
embezzlement  from  the  state.- Sherrick  v.  State, 
167  Ind.  345,  79  N.  E.  193. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Embez.  §|  31-35% ;   12 

Cent.  Dig.  Corp.  §  2560. 
See,  also,  15  Cyc.  pp.  507-510. 


§  25.  Indietment  or  imf  ormation. 

Aider  by  verdict,  see  Indictment  and  In- 
formation, i  202. 

Allegations  as  to  time  of  offense,  see  Indict- 
ment and  Information,  §  87. 

Bill  of  particulars,  see  Indictment  and  In- 
formation, §  121. 

Election  between  counts,  see  Indictment  and 
Information,  S  132. 

Pleading  matter  in  avoidance  of  bar  of  statute 
of  limitations,  see  Indictment  and  Infor- 
mation, S  67. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Embez.  S{  37-59. 
See,  also,  15  Cyc.  pp.  510-527. 

§26.  —  Reqvlflitet    amd    suffioienoy    im 
CeneraL 

[a]  (Sap.  1893) 

Rev.  St.  §  1944,  provides  that  any  agent, 
clerk,  servant,  or  employe,  who  shall  appropri- 
ate moneys  in  his  control,  belonging  to  his  em- 
ployer, is  guilty  of  embezzlement.  Section 
1945  provides  that  attorneys,  and  "persons  en- 
gaged in  making  collections  for  others,**  who, 
having  under  their  control  moneys  belonging 
to  their  employer  or  client,  on  reasonable  de- 
mand, refuse  to  pay  over  the  same,  are  guilty 
Of  embezzlement.  An  indictment  ch:irg4Hl  that 
the  accused,  being  the  employe,  clerk,  servant, 
and  collector  of  F.  and  M.,  for  the  collecting 
and  keeping  of  the  accounts  of  bills  and  ac- 
counts due  belonging  to  said  F.  and  M.,  did 
receive  and  take  into  his  possession,  from  the 
moneys  of  said  F.  and  M.,  etc.  Held  not  bad 
for  uncertainty  as  to  which  crime  was  charged, 
as  the  words  "collector**  and  "collecting**  did 
not  charge  a  crime  under  section  1945,  so  as 
to  make  a  demand  necessary;  that  section 
applying  to  persons  in  the  nature  of  independ- 
ent contractors,  not  servants  or  employes.  — 
State  v.  Sarlls,  135  Ind.  195,  34  N.  E.  1129. 

[b]  (Snp.  1910) 

Since  larceny  and  embezzlement  chiefly  dif- 
fer in  the  manner  of  obtaining  possession,  the 
facts  necessary  to  constitute  the  offense  charged, 
whether  embezzlement  or  larceny,  must  be  aver- 
red positively  and  unequivocally  to  enable  the 
court  to  distinguish  the  offense  charged  and  to 
test  the  legal  sufllciency  of  the  charge  and  to 
avoid  a  subsequent  conviction  for  the  same  of- 
fense.—Axtell  V.  State,  91  N.  E.  354. 

An  indictment,  alleging  that,  "being  an  of- 
ficer, agent,  and  employ^**  of  a  domestic  cor- 
poration, receiving  money  on  deposit  and  in 
payment  of  loans,  accused  had  access  to,  con- 
trol, and  possession  of  a  specified  sum,  and  that 
accused,  by  virtue  and  because  of  his  being  an 
oflScer,  agent,  and  employ^  of  the  corporation, 
fraudulently  appropriated  to  his  own  use  the 
sum,  does  not  charge  embezzlement. — ^Id. 


Fob  Oases  from  Other  States, 

See  18  Cent.  Dig.  ESnbez.  {§  37,  38. 
See,  also,  15  Cyc.  p.  510. 


124^  Venue. 

Venue  of   offense   partly   in   one    county   and 
partly  in  another,  see  Criminal  Law,  §  112. 
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S  27.  Intent. 

Necessity  of  charging  that  act  was  done  felo- 
neously,  see  Indictment  and  Infobmation, 
191. 

Fob  Oases  fbom  Otheb  States, 
See  18  Cent.  Dio.  E^mbez.  {  40. 
See,  also,  15  Cyc.  p.  513. 

$  28.  —  Desoriptlon  of  property. 

[a]  (Sup.  1886) 

An  indictment  for  embezzlement,  charging 
the  accused  with  having  been  the  "agent  and 
employ^*'  of  a  certain  person  "for  the  purpose 
of  collecting  money  on  a  certain  lottery  ticket/' 
and  properly  charging  the  embezzlement  of 
such  money,  is  not  bad,  on  motion  to  quash,  for 
not  describing  the  lottery  ticket  with  sufficient 
certainty.— Woodward  v.  State,  103  Ind.  127, 
2  N.  E.  321. 

[b]  (Sup.  1887) 

Under  Act  1883  (Acts  1883,  p.  106),  an 
indictment  against  a  county  treasurer  for  em- 
bezzlement is  not  bad  for  failure  to  particularly 
specify  each  fund  charged  to  have  been  embez- 
zled, especially  when  attacked  after  verdict— 
Hollingsworth  v.  State,  111  Ind.  289,  12  N.  E. 
490. 

[0]  (Sup.  1900) 
Homer's  Ann.  St.  1897,  i  1750,  providing 
for  mode  of  describing  money,  where  an  in- 
dictment described  the  amount  as  money  simply, 
and  alleged  that  a  more  particular  description 
of  the  money  was  unknown  to  the  grand  jury, 
it  was  sufficient,  though  the  allegation  that  a 
more  particular  description  of  the  money  was 
unknown  to  the  grand  jury  was  surplusage,  and 
need  not  be  proved.— Crawford  v.  State,  67  N. 
E.  931,  155  Ind.  692. 

Fob  Oases  fbom  Otheb  States, 

See  18  Cent.  Dig.  ESmbez.  §§  41,  42;  27 

Cent.  D|0.  Ind.  &  Inf.  §  279. 
See,  also,  15  Cyc.  pp.  514-516. 

§  30.  —  Ownership  of  property. 

[a]       (Sup.  1896) 

The  title  of  the  county  treasurer  to  money 
which  he  receives  is  limited  except  so  far  as  is 
necessary  for  the  safe-keeping  of  the  funds;  and 
in  an  indictment  against  a  deputy  for  embezzje- 
ment  it  is  proper  to  allege  that  they  were  funds 
of  the  county.— Armstrong  v.  State,  145  Ind. 
609,  43  N.  E.  866. 

Fob  Oases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Embez.  {|  44,  45. 
See,  also,  15  Cyc.  pp.  517,  518. 

S  32.  ^^  Oftpaeity  or  oharAoter  in  wldoh 
property  was  reeeiTed  or  held. 
[a]    (Sup.  1887) 
An  indictment  under  Rev.  St.  1881,  S  1944, 
defining  and  prescribing  the  punishment  for  em- 
bezzlement by  an  "officer,  agent,  attorney,  clerk, 
servant,  or  employ^  of  any  person  or  persons,*' 


is  not  bad,  upon  motion  to  quash,  for  simply 
charging  that  the  accused  was  an  "employ^** 
of  a  certain  person,  without  stating  the  position 
held  by  him,  or  the  capacity  in  whidi  he  was 
engaged.— Ritter  v.  State,  111  Ind.  324,  12 
N.  E.  501. 

[b]  (Sop.  1891) 

An  information  for  embezzlement,  under 
Rev.  St  S  1952,  which  alleges  that  the  money 
came  into  defendant's  hands  as  a  surviving 
partner,  is  good  on  a  motion  to  quash. — State 
V.  Matthews,  129  Ind.  281,  28  N.  B.  703. 

[c]  (Sup.  1897) 

An  allegation  that  defendant  was  the  at- 
torney and  employ^  of  prosecuting  witness 
when  he  took  possession  of  the  certificate  by 
virtue  of  his  employment,  and  that  he  then 
feloniously  appropriated  it,  sufficiently  alleges 
that  he  was  in  the  employ  of  such  prosecutini^ 
witness  at  the  time  of  the  alleged  embezzle- 
ment.—Dean  V.  State,  147  Ind.  215,  46  N.  B. 
528. 

[d]  (Sup.  1900) 

Under  Bums'  Rev.  St  1894,  {  2022  (Hor- 
ner's Rev.  St  {  1944),  declaring  that  any  agent 
or  employ^  who,  having  access  to,  or  control  or 
possession  of,  money  belonging  to  the  employer, 
shall  appropriate  it,  is  guilty  of  embezzlement^ 
an  indictment  which  charged  that  defendants, 
being  agents  of  a  banking  company,  and  hav- 
ing access  to  money,  appropriated  it  while  act- 
ing as  such  agents,  but  not  stating  that  they 
had  control  of  the  money  by  virtue  of  their 
employment,  was  insufficient,  as  otherwise  the 
appropriation  would  have  been  larceny.— State 
V.  Winstandley,  58  N.  E.  71,  155  Ind.  290. 

[e]  (Sop.  1906) 

In  a  prosecution  for  embezzlement,  an  al- 
legation in  the  indictment  that  defendant,  "as 
such  employ^,  then  and  there  had  control  and 
possession  of"  the  money  charged  to  have  been 
embezzled,  was  not  sufficient  to  show  that  de- 
fendant's possession  and  control  of  the  money 
was  by  virtue  of  his  employment.— Vinnedge  v. 
State,  167  Ind.  415,  79  N.  E.  3pS. 

Bums*  Ann.  St  1901,  §  2022,  provides  that 
every  officer,  agent,  clerk,  servant,  employ^,  etc.^ 
of  any  person,  corporation,  or  association,  who, 
having  access  to,  control,  or  i>ossession  of  any 
money,  article,  or  thing  of  value,  to  the  posses- 
sion of  which  his  or  her  employer  or  employ- 
ers is  or  are  entitled,  who  shall,  while  in 
such  employment,  take,  purloin,  secrete,  or  in 
any  way  appropriate  the  same  to  his  own  use, 
etc.,  shall  be  guilty  of  embezzlement  Held^ 
that  an  indictment  in  the  language  of  the  stat- 
ute, but  failing  to  allege  that  defendant  had 
control  or  possession  of  the  money  embezzled 
by  virtue  of  his  employment,  was  fatally  defec- 
tive—Id. 

[f]  (Sup.  1907) 

An  affidavit,  founded  on  Acts  1905,  p.  671, 
c  169,  {  392,  providing  that  every  employ^, 
who,  having  access  to,  control,  or  possession  of 
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any  money,  to  the  possession  of  which  his  em- 
ployer is  entitled,  shall,  while  in  such  employ- 
ment, appropriate  the  same  to  his  own  use, 
shall  be  goilty  of  embezzlement,  which  avers 
that  accused  was  the  employ^  of  a  designated 
association,  and  "as  such  employ^'*  had  pos- 
session of  money  of  the  association,  which  he 
appropriated  to  his  own  use,  is  fatally  bad 
for  failing  to  aver  that  he  obtained  possession 
of  the  money  by  virtue  of  his  employment.— 
Wright  V.  State,  168  Ind.  643,  81  N.  B.  660. 

M     (8-P.1910) 

An  indictment  charging  embezzlement  in 
violation  of  Bums'  Ann.  St  1908,  i  2285,  must 
show  that  at  the  time  of  the  commission  of  the 
offense  there  existed  between  accused  and  pros- 
ecutor, by  contract  of  employment  or  otherwise, 
the  relation  of  special  confidence,  and  that  by 
virtae  of  such  relation  accused  was  intrusted  by 
prosecutor  with  the  property  embezzled.— Az- 
tell  T.  State,  91  N.  E.  354. 

Fob  Cases  fbom  Other  States, 

Sek  18  Cent.  Dio.  Embez.  U  47-50. 
See*  also,  15  Cyc  pp.  519-521. 


f  38*  — -  Oomrersioa  or  approprimtion  of 
property. 

M     (S«p.  1880) 

Under  2  Rev.  St.  1876,  p.  450,  providing 
that  a  county  treasurer  who  shall  fraudulently 
fail  or  refuse,  at  the  expiration  of  the  term 
for  which  he  was  elected  or  ap];>ointed,  or  at 
any  time  during  such  term,  "when  legally  re- 
quired by  the  proper  person  or  authority  to 
account  for  and  pay  over  to  such  person  or  per- 
sons as  may  be  lawfully  entitled  to  receive  the 
same,  all  moneys  which  may  have  come  into 
his  hands  by  virtue  of  his  office,  will  be  deemed 
guilty  of  a  felony,"  an  indictment  thereunder 
must  charge  directly  that  the  term  of  defendant 
officer  had  expired  when  the  money  in  his  hands 
was  demanded;  and  an  averment  that  M.  had 
been  elected  county  treasurer,  and,  after  being 
commissioned  and  qualified,  entered  and  took 
possession  of  his  office,  and  then  and  there  de- 
manded the  money  of  defendant,  is  not  the 
equivalent  of  an  allegation  that  defendant's 
term  had  expired,  and  that  M.'8  had  begun, 
when  the  demand  was  made.— State  v.  Hebel, 
72  Ind.  361. 

[b]     (Sup.  1888) 

Under  Rev.  St.  1881,  f  1952^  providing 
that  an  administrator  who  "without  good  cause 
fails  or  refuses,  when  legally  required  by  the 
proper  person  or  authority,  to  account  for  or 
pay  over  to  such  person  or  persons  as  may  be 
lawfully  entitled  to  receive  the  same,  any  mon- 
ey, choses  in  action,  or  other  property  which 
may  come  into  his  hands  by  virtue  of  his  office 
*  *  ^  shall  be  deemed  guilty  of  embezzle- 
ment,** an  information  charging  that  defendant, 
who  had  been  an  administrator,  had  failed  to 
turn  over  certain  money  belonging  to  the  estate 
to  his  successor,  and  that  such  money  had  been 
collected  from  his  sureties,  one  of  whom  had 


demanded  the  amount  of  defendant,  who  re- 
fused to  pay  it  to  any  one,  is  insufficient,  as 
failing  to  charge  that  he  failed  and  refused  to 
make  payment  when  legally  required  by  the 
proper  person  or  authority.-^State  v.  Adamson, 
114  Ind.  216,  16  N.  E.  181. 

[c]  (Sup.  1897) 

An  indictment  charging  that  defendant,  be- 
ing an  attorney,  converted  the  proceeds  of  cer- 
tificates of  deposit  given  him  by  his  client  to  be 
collected  and  applied  on  a  certain  judgment 
against  her,  charges  a  crime,  within  Rev.  St 
1894,  i  2022  (Rev.  St.  1881,  {  1944),  under 
which  section  it  is  not  necessary  to  allege  or 
prove  a  demand.— Dean  v.  fitate,  147  Ind.  215, 
46  N.  E.  52a 

[d]  (Sup.  1900) 

Bums*  Rev.  St.  1894,  f  1515  (Rev.  St. 
1881,  §i  1447,  1448;  Homer's  Rev.  St  1897,  §| 
1447,  1448),  requires  a  justice  on  the  first  Mon- 
day in  January  and  the  first  Monday  in  July 
of  each  year  to  make  a  report,  and  pay  over 
to  the  county  treasurer  of  his  county  all  fines 
collected  by  him  since  the  last  previous  report, 
provided  that  at  the  time  of  making  such  re- 
port the  amount  of  the  fines  collected  shall  ex- 
ceed three  times  the  amount  of  mileage  he  would 
be  entitled  to  for  making  his  report  Held, 
that  it  is  not  error  to  refuse  to  quash  an  in- 
dictment charging  a  justice  with  having  collect- 
ed fines  which  he  had  failed  to  tum  over  to  the 
county  treasurer,  though  it  does  not  allege  that 
the  sum  collected  by  him  was  in  excess  of  three 
times  what  he  would  have  been  entitled  to  for 
mileage  in  making  his  report,  but  such  fact  is 
a  matter  of  defense.— Crawford  v.  State,  57 
N.  E.  931,  155  Ind.  692. 

Fob  Cases  fbom  Othbb  States, 

See  18  Cent.  Dig.  Elmbez.  {{  51,  52. 
See,  also,  15  Cyc.  pp.  521,  522. 

S  34.  ^^  Against  public  offiear. 

Conversion  or   appropriation  of  property,   see 
ante,  i  33. 

[a]  (Snp.  1880) 
An  indictment  against  a  county  treasurei 
for  failing  to  pay  over  certain  moneys  to  his 
successor  in  office,  pnder  2  Rev.  St.  1876,  p. 
450,  must  charge  that  at  the  expiration  of 
such  officer's  term  there  remained  in  his  hands, 
either  actually  or  constructively,  the  sum  re- 
ceived by  him  by  virtue  of  his  office,  which  on 
proper  demand  he  fraudulently  refused  or  failed 
to  account  for  and  pay  over  to  his  successor  in 
office.— State  v.  Hebel,  72  Ind.  361. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Diq.  Eknbes.  H  53,  54. 
See,  also,  15  Cyc.  pp.  523>  524. 

I  35.  _  Issues,  proof,  amd  Tariaaoe. 

[a]     (S«p.  1906) 

Where  the  evidence  shows  the  offense  to 
have  been  embezzlement,  there  can  be  no  con- 
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viction    of    larceny.— Vinnedge    v.    State,    1C7 
Ind.  415,  70  N.  E.  353. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Embez.  §§  55-59. 
See,  also,  15  Cyc.  pp.  525-527. 

§  37.   AdmissibUity  of  eHdenee. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Bmbez.  §|  61-66. 
See,  also,  15  Cyc.  pp.  528-531. 

$  38.  —  In  cemeral. 

Best    and    secondary    evidence,    see    Criminal 
Law,  i  400. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Embez.  $$  61,  65,  66. 
See,  also,  15  Cyc.  p.  528. 

1 44.  Weight  and  inAoienoy  of  eTidenoe. 

[a]     (S«p.  1906) 

Where  a  State  Auditor  was  indicted  for 
embezzlement  in  converting  to  his  own  use  mon- 
ey, securities,  bonds,  and  choses  in  action  be- 
longing to  the  state,  the  state,  though  required 
to  prove  the  receiving  the  trust,  and  the  con- 
version of  at  least  a  part  of  the  funds,  was  not 
required  to  prove  the  source  or  persons  whence 
the  money  came,  or  the  fund  to  which  it  be- 
longed, and  from  which  it  was  converted.— Sher- 
rick  V.  State,  167  Ind.  345,  79  X.  E.  103. 

Fob  Cases  from  Otheb  States, 

See  18  Cent.  Dig.  Embez.  $§  67-70. 
See,  also,  15  Cyc.  pp.  532,  533. 

§45.  Trial. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Bmbez.  §|  71-76. 
See,  also,  15  Cyc.  pp.  534-536. 

§  48.  —  Instmotions. 
[a]     (Sup.  1897) 

It  is  proper  for  the  court  in  a  prosecution 
for  embezzlement  to  inform  the  jury  on  what 
section  the  information  is  based,  and  is  not  re- 
quired to  read  to  the  jury  all  the  sections  of  the 
statute  concerning  embezzlement,  and  then  sub- 
mit to  them  the  question  as  to  which  section 
the  prosecution  was  based  on.— Dean  v.  State. 
46  N.  E.  528,  147  Ind.  215. 

Fob  Cases  fbom  Otheb  States, 

See    18    Cent.    Dig.    Embez.    §§    72-75. 
See,  also,  15  Cyc.  pp.  534-536. 

§  51.  Appeal  and  error. 

Presumption   as  to  effect  of  error,  see  Crim- 
inal Law,  §  1163. 

Fob  Cases  fbom  Other  States, 
See  18  Cent.  Dig.  Embez.  §  7a 
See,  also,  15  Cyc.  p.  5,'i7. 

§  52.   Sentence  and  punishment. 

Implied   repeal  of  statute  by  revision  or  codi- 
fication, see  Statutes,  S  167. 


[a]      (Snp.  1871) 

A  statute  (Davis'  Rev.  St  Supp.  1870,  p. 
256)  prescribed  the  punishment  for  embezzle- 
ment as  a  fine  of  not  less  than  $1  nor  more 
than  $500,  and  imprisonment  at  hard  labor 
for  not  less  than  two  nor  more  than  20  years. 
The  punishment  prescribed  for  grand  larceny 
is  a  fine  not  exceeding  double  the  value  of 
the  goods  stolen,  imprisonment  in  the  state 
prison  not  less  than  2  nor  more  than  14  years, 
and  "disfranchisement  and  incapacity  to  hold 
any  office  of  trust  or  profit  for  any  determi- 
nate period."  HcW,  that  a  sentence  of  a  fine 
of  $1  and  imprisonment  in  the  state  prison  for 
the  term  of  two  years,  nothing  being  said  about 
disfranchisement  or  incapacity  to  hold  office, 
will  be  construed  as  a  sentence  under  the  count 
in  the  indictment  for  embezzlement,  and  not 
under  the  count  for  grand  larceny.— Griffith  v. 
State,  36  Ind.  406. 

Fob  Cases  fbom  Otheb  States, 
See  18  Cent.  Dig.   Embez.  §  79. 
See,  also,  15  Cyc.  p.  537. 

EMBLEMENTS. 

Assets  of  estate  of  decedent.     Executobs  a5D 

Administbatobs,  S  42. 
Cbops. 

Rights  and  liabilities  of  heirs  as  to.    Descent 
AND  Distbibution,  $  79. 
Of  parties  in  ejectment  as  to.     Ejec^tmext, 

§  114. 
Of    parties    to    mortgage.      Mobtgaoes,    | 

197. 
Of   purchaser  at   foreclosure  sale.     Mobt- 
GAQB6,   §  546. 
Sales    of,    application    of    statute    of    frauds. 
Fbauds,  Statute  of,  |  94. 


EMBLEMS. 

Party   emblems   on  ballots,  see   Elections,  S 
168. 

EMBRACERY. 

See— 

Contempt  of  court.     Contempt,  {  14. 
Misconduct  of  others  affecting  jurors  as  error 
at  trial.    Cbiminal  Law,  S  S55. 

Fob  Cases  fbom  Otheb  States, 
See  18  Cent.  Dig.  Embracery. 
See,  also,  15  Cyc.  pp.  539-5432, 


EMERGENCIES. 

8ee-^ 

Acts  in,  affecting  question  of  contributory  neg- 
ligence— 

Cabbiebs,  §  338. 

Masteb  and  Sebvant,  §  246. 

Negligence,  $  72. 

Railboads,  §§  334,  386. 
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Acts  in,  affecting  question  of  negligence.  Neg- 
ligence,  i  12. 

Affecting  validity  of  contract  between  city  and 
one  of  its  officers.  Municipal  Corpora- 
tions, i  254. 

Appropriation  of  township  funds.  Towns,  i 
49. 

Authority  of  conductor  on  railroad  train  to 
contract  for  services  of  physicians  and  others 
in.    Railroads,  {17. 


Contract  between  city  and  Officer,  affected  by 
emergency  calling  for  expenditure.  Munici- 
pal Corporations,  {  231. 

Excusing  passage  of  ordinance  without  pub- 
lication.    Municipal  Corporations,  §  110. 


EMERGENCY  CLAUSE 

See  Statutes,  {  251. 
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EMINENT   DOMAIN. 

Scope-Note. 

[INOLUDES  taking  property  from  its  owner  for  public  use ;  nature,  extent,  and  dele- 
gation of  the  power  in  general;  constitutional  and  statutory  proTisions  relating  thereto; 
what  property  is  subject  thereto ;  for  what  uses  or  purposes  the  power  may  l>e  exercised, 
and  necessity  therefor;  necessity  and  sufficiency  of  compensation;  proceedings  for  con- 
demnation of  property  and  for  assessment  of  compensation ;  what  constitutes  taking  of  or 
injury  to  property,  and  rights  and  remedies  of  the  owners;  rights  acquired  by  exercise 
of  power  of  eminent  domain,  and  effect  of  abandonment  of  property  or  of  public  use 
thereof. 

[EXCLUDES  voluntary  dedication  of  property  to  public  use  (see  Dedication);  and 
taking  or  use  of  property  for  military  purposes  in  time  of  war  (see  War).  For  complete 
list  of  matter9  excluded,  see  cross-references,  post] 

Analysis. 

I.  Nature,  Extent,  and  Delegation  of  Power. 

§    1.  Nature  and  source  of  power. 

§   2.  Distinction  between  eminent  domain  and  other  powers. 

§    3.  Constitutional  provisions. 

§   4.  Power  of  state  in  general. 

§    6.  Delegation  of  power. 

§   8. '  Construction  and  operation  of  legislative  acts  in  gen* 

eral. 

§    9.  To  municipality. 

§  10.  To  private  corporation. 

§  12.  Public  use. 

§  13. In  general. 

§  14.  Extent  of  use  or  benefit 

§  16.  Particular  uses  or  purposes. 

§  17.  In  general. 

1 19. Highways  or  other  roads  or  ways. 

§«0. Railroads. 

§  23.  Canals. 

§  26. Wharves,  piers,  or  docks. 

§  31. Drainage  of  lands. 

§  32. Sewers. 

§  34. Production  and  supply  of  oil  or  gas. 

§  35.  Production  and  supply  of  electric  power  or  light. 

§  37. Mills. 

§42.  Cemeteries. 

§  44.  Property  subject  to  appropriation. 

§45.  In  general. 

§  46.  Public  property. 

§  47. Property  previously  devoted  to  public  use. 

§  49.  Limited  estates  or  interests. 

I  52.  Exemptions. 

§  54.  Exercise  of  delegated  power. 

I  55. In  general. 

I  56.  Necessity  for  appropriation. 

§  58. Extent  of  appropriation. 

§  59. Exhaustion  or  further  exercise  of  power. 

§  63.  Acts  constituting  appropriation  of  property. 

§  65.  Determination   of   questions   as   to   validity   of  exercise   of 

power. 
§  66.  Jurisdiction  of  courts  in  general. 
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L  Nature,  Extent,  and, Delegation  of  Power — Continued. 

§  67. Conclusiveness  and  efifect  of  legislative  action. 

§  68. Conclusiveness  and   effect  of   exercise  of   delegated 

power. 

n.  Compensation. 

(A)  Necessity  and  Sufficiency  in  General. 

§  69.  Necessity  of  making  compensation  in  general. 

§  70.  Constitutional  provisions. 

I  71.  Sufficiency  of  statutory  provisions  for  compensation. 

I  73.  Necessity  of  payment  before  taking. 

8  74. In  general. 

§  75. Taking  by  state  or  municipality. 

§  76. Entry  on  making  deposit  or  payment  into  court. 

§§  79, 80.  Waiver  of,  or  estoppel  to  claim,  compensation. 

(B)  Taking  or  Injuring  Property  as  Ground  for  Compensation. 

§  81.  Property  and  rights  subject  of  compensation. 

§  82. Real  property  in  general. 

§  84. Water  rights. 

§  85. Easements  and  other  rights  in  real  property. 

§  86. Franchises. 

§  89.  Nature  of  injury  to  property  not  taken. 

§  91.  General  or  special  injuries. 

§  92. Proper   or   improper    construction    or   operation   of 

works. 

§  93. Direct  or  remote,  contingent,  or  prospective  conse- 
quences or  losses. 

§94.  Elements  of  compensation  for  injuries  to  property  not 
taken. 

§  96. In  general. 

§  96. Taking  part  of  tract. 

§  97. Taking  water  rights. 

§  98. Alteration  of  flow  or  discharge  of  water. 

§  100.  Occupation  or  use  of  street  or  other  highway. 

§  101. Alteration  of  grade  of  street  or  other  highway. 

§  102.  Inconvenience  in  use  of  property. 

§  103. Necessity  for  fences  or  crossings. 

1 104. Effect  of  smoke,  foul  odors,  noise,  or  vibration. 

8  106.  Obstruction  of  access. 

1 108. Interference  with  franchise. 

1 109. Danger  of  personal  injury. 

1 110. Danger  of  injury  to  animals. 

§  111. Danger  from  fire. 

§  112. Injuries  from  construction  or  operation  of  works. 

§  114.  Temporary  use. 

§  116. Use  during  construction  of  works. 

1 117.  Appropriation  to  new  or  additional  use. 

1 118. In  general. 

§  119. Streets  or  other  highways. 

§  120. Railroad  rights  of  way. 

S  121.  Corporations  and  persons  liable  for  compensation. 

(C)  Measure  and  Amount. 

§  122.  Necessity  of  just  or  full  compensation  or  indemnity. 
§  123.  Sufficiency  of  statutory  provisions  as  to  amount. 
§  124.  Time  with  reference  to  which  compensation  to  be  made. 
§  126.  Nature  and  extent  of  right  taken. 

1 126.  In  general. 

§  128. Railroad  rights  of  way. 

1 129.  Taking  entire  tract  or  piece  of  property. 
8  130. Measure  of  compensation  in  general. 
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II.  Compensation — Continued. 

CC)  Measure  and  Amount — Continued. 

§  131.  Value  of  land. 

§  133.  Improvements  and  fixtures. 

§  134.  Value  for  special  use. 

§  135.  Taking  part  of  tract  or  property. 

§  136.  In  general. 

§  137.  Land  constituting  single  tract 

§  138.  Injuries  to  part  not  taken. 

1 139.  Injuries  to  property  not  taken. 

§  141.  t)epreciation  of  value. 

§  144.  Deduction  or  set-off  of  benefits. 

§  145.  In  general. 

§  146.  General  or  special  benefits. 

§  149.  Amount  awarded. 

§  150.  Inadequate  or  excessive  compensation. 
(D)  Persons  Entitled  and  Payment. 

§  151.  Persons  entitled. 

§  152.  In  general. 

§  153.  Vendor  or  purchaser. 

§  154.  Mortgagor  or  mortgagee. 

§  155.  Landlord  or  tenant. 

§  157.  Apportionment. 

§  159.  Duties  as  to  payment. 

§  160.  In  general. 

§  163.  Requisites  and  sufficiency  of  payment. 

§  164.  Operation  and  effect  of  payment. 

III.  Proceedings  to  Take  Property  and  Assess  Compensation. 

§  166.  Nature  and  form  of  proceeding. 
§  167.  Statutory  provisions  and  remedies. 
§  168.  Right  to  institute  proceedings. 
§  169.  Conditions  precedent  in  general. 
§  170.  Inability  to  agree  with  owner. 
§  171.  Defenses  and  objections. 
§  172.  Jurisdiction. 
§  174.  Time  for  application. 
§  175.  Parties. 

§  177.  Defendants. 

§  179.  Process  or  notice. 

§  180.  Necessity. 

§  181.  Form,  requisites,  and  sufficiency. 

§  182.  Service. 

§  184.  Defects,  objections,  and  amendment. 

§  185.  Appearance  and  representation  by  attorney. 
§  186.  Maps,  plans,  or  surveys. 
§  187.  Possession  and  use  pending  proceedings. 
§  189.  Pleading. 

§  190.  Mode  and  form  in  general. 

§  191.  Petition  or  complaint. 

§  192.  Answer  and  cross-petition. 

§  193.  Demurrer. 

§  194.  Amendments. 

§  195.  Issues,  proof,  and  variance. 

§  197.  Dismissal  before  hearing. 

§  198.  Hearing  and  determination  as  to  right  to  take. 

§  199.  Evidence  as  to  compensation. 

§  200.  Presumptions  and  burden  of  proof. 

§  201.  Admissibility  in  general. 

§  202.  Value  of  property. 

§  203.  Damages. 
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III.  Proceedings  to  Take  Property  and  Assess  Compensation —  Continued. 

§  206.  Weight  and  sufficiency. 

I  206.  Mode  of  assessment  of  compensation. 

I  207.  In  general. 

I  208.  Arbitration. 

§  209.  Trial  by  jury. 

§  210.  •  Assessment  by  commissioners,  appraisers,  or  view- 
ers. 

§  212.  Arbitration  and  award. 

§  213.  Assessment  by  jury. 

§  215.  Qualifications  of  jurors. 

§  217.  Oath  of  jurors. 

I  219.  Conduct  of  proceedings  in  general. 

I  220.  View. 

8  221.  Questions  for  jury, 

§  222.  Instructions. 

§  223.  Verdict  and  findings. 

§  224.  Setting  aside  verdict  and  new  trial. 

§  225.  Assessment  by  commissioners,  appraisers,  or  viewers. 

§  226.  Application   and   proceedings   thereon. 

§  227.  Qualifications. 

I  228.  Appointment  and  removal. 

I  231.  Conduct  of  proceedings  in  general. 

§  233.  Scope  of  inquiry  and  questions  to  be  determined. 

§  234.  Report  and  findings  or  award. 

§  235.  Objections  and  exceptions. 

I  237.  Confirmation  or  setting  aside  of  report  or  award. 

§  238.  Review  by  court  in  general. 

§  239.  Trial  by  jury  on  appeal. 

§  241.  Requisites  and  entry  of  judgment. 

§  242.  Collateral  attack. 

§  243.  Conclusiveness  and  effect  of  award  or  judgment  in  general. 

§  244.  Effect  of  award  or  judgment  as  to  right  to  possession  of 
property. 

§  245.  Right  to  compensation  awarded. 

§  246.  Effect  of  abandonment  or  dismissal  of  proceedings. 

§  248.  Lien  of  award  or  judgment. 

I  249.  Enforcement  of  award  or  judgment. 

§250.  Appeal. 

§  252.  Appellate  jurisdiction. 

§  253.  Decisions  reviewable. 

§  254.  Right  of  review. 

§  255.  Presentation    and    reservation    in    lower    court    of 

grounds  of  review. 

§  256.  Parties. 

§  257.  Taking  and  perfecting  appeal. 

§  258. Effect  of  appeal  and  supersedeas. 

§  259.  Record. 

§  261.  Trial  de  novo. 

§  262.  Review. 

§  263.  Determination  and  disposition  of  cause. 

§  265.  Costs,  fees,  and  expenses. 

IV.  Remedies  of  Owners  of  Property. 

§  266.  Nature  and  grounds  in  general. 

§  267.  Statutory  provisions  and  remedies. 

§  268.  Recovery  of  possession  of  property. 

§  269.  Compelling  proceedings  to  assess  compensation. 

§  270.  Recovery  of  compensation. 

§  271.  Recovery  of  damages. 

§  272.  Injunction. 
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IV.  Remedies  of  Owners  of  Property — Continued. 

§  273. Grounds  of  relief  in  general. 

§  274. Restraining  taking  of  or  injury  to  property. 

§  275.  Restraining  construction  of  works. 

§  276.  Restraining  operation  of  works. 

§  277.  Conditions  precedent  to  action. 
§  278.  Defenses. 

§  279. In  general. 

§  280.  — —  Consent  or  acquiescence  of  ownen 

§  283.  Former  adjudication. 

§  284.  Persons  entitled  to  sue. 

§  285.  Corporations  or  persons  liable. 

§  286.  Jurisdiction. 

§  288.  Limitations  and  laches. 

§  290.  Pendency  of  other  action. 

§293.  Pleading. 

§  294.  Evidence. 

§  295. Presumptions  and  burden  of  proof. 

§  296.  Admissibility  in  general. 

§  297.  Value  of  property. 

§  298. Damages. 

§  299.  Benefits. 

§300.  Weight  and  sufficiency. 

§  301.  Damages  and  amount  of  recovery. 

§  302.  In  general. 

§  303.  Compensation  for  property  taken  or  for  injury. 

§  304.  Exemplary  damages. 

§  306.  Permanent  injunction  or  alternative  relief. 

§  307.  Trial. 

§  309.  Effect  of  judgment  for  damages  as  to  title  to  property. 

§  316.  Appeal  and  error. 

V.  Title  or  Rights  Acquired. 

§  317.  Nature  of  estate  or  interest  acquired. 

§  318.  Extent  of  right  to  use  of  property. 

§  319.  Estate  and  rights  remaining  in  owner. 

§  320.  Time  of  passing  of  title  or  right. 

§  322.  Transfer  of  rights. 

§325,  Reversion 

Cross-References. 


Confiscation  of  enemy's   property   in   time   of 

war.    Wab,  |  29. 
Dedication. 
Exercise  of  power  as  deprivation  of  property 

without    due    process.     CoNfirriTunoNAL 

liAW,  II  279-281. 


E^zerdse,  etc— (Confd). 

As  impairing  obligation  of  contracts.    CoN- 
STiTunoiTAL  Law,  |  118. 
Power   of   city   council  to   authorise   railroad 
company  to  take  or  injure  property.     Mu- 
nicipal Ck>BPOBATION8,   |  60. 

Public  improvements  by  municipalities.     Mu- 
nicipal COBPOBATIONS,  H  265-^86. 


X.  NATUBE,   EXTEHT,   AWD   DEUSOA. 
TION  OF  POWER. 

Right  to  erect  wharf  as  founded  on  power  of 
eminent  domain,  see  Wharves,  |  1. 

S  1.    Nature  and  source  of  power. 
[a]     (Sup.  1860) 

The  rights  of  eminent  domain  and  taxation 
may  be  exercised  for  public  purposes,  where  no 


constitutional  restriction  forbids  it— Anderson 
V.  Kerns  Draining  Ck).,  14  Ind.  199,  77  Am. 
Dec.  63. 

Lb]  (Sup.  1874) 
The  right  of  eminent  domain  lies  dormant 
in  the  state  until  legislative  action  is  had  point- 
ing out  the  occasion,  mode,  conditions,  and 
agencies  for  its  exercise;  and  it  should  never 
be  exercised,   except  when  the  public  interest 
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deariy  demands  it,  and  then  cantioasly  and  in 
tccoxdance  with  law.— Allen  v.  Jones,  47  Ind. 
438. 

[c]  (S«p.  1883) 
The  Legislature  In  exercising  the  right 
of  eminent  domain  has  the  power  to  determine 
the  estate  or  quantity  of  interest  in  the  lands 
which  shall  be  taken,  whether  an  estate  for 
years,  for  life,  or  in  fee,  whether  a  right  of  re- 
version shall  be  left  in  the  owner,  or  whether 
a  mere  easement  shall  be  taken,  without  de- 
vesting the  general  ownership  of  the  land. — 
Oeveland,  O.,  C.  &  I.  R.  Co.  v.  Cobum,  91 
Ind.  557. 

{d]    (S«p.  18») 

The  right  of  eminent  domain  is  limited  on- 
ly by  the  Constitution.— 0)n8umers'  Gas  Trust 
Co.  V.  Harless,  29  N.  B.  1062,  131  Ind.  446,  15 
L.IL  A,505. 

EiDiinent  domain  embraces  all  cases  where 
by  the  authority  of  the  state  the  property  of 
the  individual  is  taken  without  his  consent  for 
the  purpose  of  being  devoted  to  some  particu- 
lar use,  either  by  the  state  or  by  some  cor- 
poration or  a  citizen  to  whom  such  right  has 
been  granted  by  the  state.— Id. 

[o]     (S«p.  1908) 

Eminent  domain  implies  a  taking  by  the 
sovereign  for  some  public  benefit,  and  is  a 
reserved  right  or  an  inextinguishable  attribute 
of  sovereignty  that  may  be  exercised  by  the 
state  or  its  authorized  agent,  to  effect  a  public 
good  whenever  public  necessity  requires  it— Cin- 
cinnati I.  &  W.  R.  Co.  V.  City  of  ConnersviUe, 
170  Ind.  316,  83  N.  B.  503. 

[f]  (S«p.  1909) 
The  power  of  eminent  domain  has  been 
characterized  as  a  very  high  and  dangerous  one 
and  cannot  be  exercised  unless  clear  legislative 
authority  for  so  doing  is  shown.— Kinney  v. 
Citizens*  Water  &  Light  Co.  of  Greenwood,  90 
N.  E.  129,  26  L.  R.  A.  195. 

The  right  to  take  private  property  by  emi- 
nent domain  is  inherent  in  the  sovereign,  and 
rests  upon  the  theory  that  all  property  is  held 
subject  to  the  right  of  the  public  to  demand  its 
use  when  necessary  for  the  general  benefit— Id. 

Fob  Cases  fbom  Othsb  States, 

See  18  Cent.  Dig.  Em.  Dom.  ||  1,  2. 
See,  also,  15  Cyc.  pp.  537-562. 


I  2*    IHstinotloa   between    eminent 
main  and  other  powers. 

When  taking  is  complete,  see  post,  |  63. 


do- 


ts]     (8vp.  1823) 

A  judgment  of  seizure  of  the  franchise 
of  a  corporation  for  a  violation  of  the  charter  at 
the  suit  of  the  state,  is  not  repugnant  to  Const 
art  1«  I  7,  providing  that  no  man's  property 
shall  be  taken  for  public  use  without  the  consent 
of  his  representatives,  whatever  may  be  the 
effect  on  rights  of  stockholders  in  the  corpora- 


tion.—President,  etc.  of  Bank  of  Vincennes  v. 
States  1  Black!  267,  12  Am.  Dec  234. 

[b]  (Sup.  186^) 

So  much  of  2  Rev.  St.  1852,  p.  8,  I  15,  as 
requires  an  attorney  at  law,  in  the  case  of  a 
poor  person,  to  prosecute  or  defend  such  per- 
son upon  his  appointment  by  the  court,  without 
fee,  is  in  conflict  with  Const  1851,  art.  1,  §  21, 
which  provides  that  no  man's  particular  services 
shall  be  demanded  witiiout  just  compensation, 
and  hence  is  void.— Blythe  v.  State,  4  Ind.  525. 

[c]  The  clause  of  the  Constitution  which  pro- 
vides that  the  property  of  no  person  shall  be 
taken  for  public  use  without  just  compensation 
therefor  has  respect  to  property  taken  by  right 
of  eminent  domain,  and  has  no  reference  to  the 
power  of  taxation.— (Sup.  1857)  City  of  Aurora 
V.  West,  9  Ind.  74;  (1877)  City  of  Logansport 
V.  Seybold,  59  Ind.  226. 

[d]  (Sup.  1859) 

1  Rev.  St  p.  462,  relating  to  highways, 
and  making  it  the  duty  of  supervisors  to  re- 
port the  damages  caused  in  the  construction 
or  repair  of  highways  and  providing  that  the 
payment  of  such  damages  shall  then  be  made,, 
does  not  violate  Const. 'art.  1,  |  21,  declaring 
that  no  man's  property  shall  be  taken  without 
just  compensation.— Dronberger  v.  Reed,  11 
Ind.  420. 

[0]      (Sup.  1877) 

Act  March  14,  1867  a  Rev.  St  1876,  p, 
311)  M  85,  86,  provide  that  if  any  city  desires 
to  annex  contiguous  territory  not  laid  off  in 
lots,  and  the  owner  will  not  consent  to  it,  the 
common  council  shall  present  to  the  board  of 
county  commissioners  a  petition  setting  forth 
the  reasons  of  such  annexation,  and  at  the 
same  time  present  to  such  board  an  accurate 
description,  by  metes  and  bounds,  accompanied 
with  a  plat  of  the  lands  desired  to  be  annexed ; 
that  the  common  council  shall  give  30  days' 
notice  by  publication  in  some  newspaper  of 
the  intended  petition,  describing  the  territory 
sought  to  be  annexed ;  that  such  board,  on  re- 
ception of  the  petition,  shall  hear  the  testi- 
mony, and  if,  after  inspection  of  the  map,  etc., 
it  is  of  the  opinion  that  prayer  should  be 
granted,  they  shall  cause  an  entry  to  be  made 
in  the  order  book  specifying  the  territory  an- 
nexed, etc.,  according  to  the  survey,  and  cause 
a  copy  to  be  filed  with  the  county  recorder. 
Heldt  that  such  statute  is  not  unconstitutional, 
as  authorizing  the  taking  of  private  property 
for  public  use  without  compensation,  or  for  any 
other  reason.— Stilz  v.  City  of  Indianapolis,  55 
Ind.  515. 

The  authority  to  annex  territory  to  a  city 
does  not  rest  on  the  same  ground  as  the  power 
to  take  property  by  the  right  of  eminent  do- 
main.—Id. 

[f]    (Sup.  1888) 
Act  April  14,  1881,  relating  to  cities  and? 
incorporated  towns,  and  providing  for  improve- 
ment of  streets,  but  which  makes  no  provision* 
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for  the  assessment  of  benefits  and  damages  oc- 
casioned by  such  improvement,  is  not  in  con- 
flict with  Ck)nst  art  1,  |  21,  which  provides 
that  no  man's  particular  services  shall  be  de- 
manded without  compensation,  and  that  no 
man's  property  shall  be  taken  by  law  without 
just  compensation,  nor,  except  in  case  of  the 
state,  without  such  compensation  first  assessed 
and  tendered.— Ray  v.  City  of  JeflPersonville,  90 
Ind.  5C7. 

[g]     (Sup.  1886) 

The  regulation  of  private  property  devoted 
to  public  use  by  fixing  the  maximum  charges 
to  be  made  for  telephone  service  is  not  the  tak- 
ing of  property  for  public  purposes,  within 
Const  art  1,  |  21,  providing  that  no  man's 
property  shall  be  taken  by  law  without  just 
compensation.— Hockett  v.  State.  105  Ind.  250, 
5  N.  E.  178,  55  Am.  Rep.  201;  Id..  105  Ind. 
599,  5  N.  E.  202. 

[b]  (S«p.  1890) 
A  city  by  taking  water  from  a  reservoir 
above  a  dam  constructed  by  millowners  does 
not  condemn  any  provision  made  for  water 
within  the  statute  providing  that  no  artificial 
provision  made  for  water  by  any  person  shall 
be  used  or  condemned  without  the  consent  of 
the  owner,  as  such  city  took  no  part  of  the 
dam  or  any  of  its  appurtenances,  but  merely 
the  water.— Bass  v.  City  of  Fort  Wayne,  23 
N.  E.  21)9,  121  Ind.  389. 

[i]  (Sup.  1892) 
Assessments  against  abutting  property 
owners  to  pay  the  expenses  incident  to  sweep- 
ing streets  do  not  amount  to  the  taking  of  pri- 
vate property  without  compensation  and  without 
due  process  of  law,  as  the  abutting  property 
owners  derive  a  benefit  from  the  sweeping,  not 
enjoyed  by  the  general  public— Reinken  v. 
Fuehring,  130  Ind.  382,  30  N.  E.  4H  30  Am. 
St  Rep.  247,  15  L.  R.  A.  624. 

[J]  (Sup.  1895) 
A  city  ordinance  providing  penalties  for 
permitting  water  from  an  overflowing  well  or 
spring  to  flow  on  any  street  or  alley  is  not  in 
conflict  with  section  21  of  the  bill  of  rights 
(Bums'  Rev.  St  1894,  S  66;  Rev.  St  1881,  § 
66),  which  provides  that  no  man's  property  shall 
be  taken  by  law  without  just  compensation.— 
Skaggs  V.  City  of  Martinsville,  140  Ind.  476, 
39  N.  E.  241,  49  Am.  St.  Rep.  209,  33  L.  R.  A. 
781. 

[k]      (Sup.  1897) 

The  prohibition  of  the  appropriation  of 
private  property  under  Bill  of  Rights,  §  21,  re- 
fers to  the  taking  of  such  property  by  the  state 
under  the  right  of  eminent  domain,  and  in  no 
sense  does  it  extend  to  the  raising  of  the  rev- 
enue for  public  use  by  the  means  of  legitimate, 
taxation.— Board  of  Com'rs  of  Jackson  County 
v.  State  ex  rel.  Brown,  46  N.  E.  908,  147  Ind. 
476. 


[1]  (8«p.  1900) 
An  allotment  of  the  work  of  maintaining  a 
public  drain  according  to  benefits  received, 
made  under  Bums'  Rev.  St  1894,  ||  5632, 
5636,  authorizing  it,  is  not  taking  private  prop- 
erty for  public  use  without  compensation. — 
Roundenbush  v.  Mitchell,  57  N.  E.  610,  154 
Ind.  616. 

[m]     (Sup.  1900) 

Since  Act  1895,  p.  384,  |  74,  providing  for 
the  assessment  of  the  costs  of  street  improve- 
ments against  the  abutting  property  by  the 
front-foot  mle,  is  intended  to  make  such  assess- 
ment only  prima  facie  correct,  and  is  not  ex- 
clusive of  the  right  of  any  property  owner  to 
have  an  assessment  made  according  to  the  bene- 
fits accming  from  the  improvement,  it  is  not  in 
confiict  with  Const,  art.  1,  §  21,  providing  that 
no  man's  property  shall  be  taken  by  law  with- 
out just  compensation.— City  of  Indianapolis  v. 
Holt  57  N.  E.  966,  988,  1100.  155  Ind.  222. 

[n]    (Sup.  1900) 

Since  the  right  to  take  natural  gas  is  com- 
mon to  all  the  surface  owners,  and  the  gas 
does  not  become  the  property  of  any  of  such 
owners  until  reduced  to  actual  possession  at  the 
surface,  Acts  1891,  p.  89,  prohibiting  the  use  of 
artificial  means  to  increase  the  natural  flow  of 
gas  from  a  well,  is  not  unconstitutional,  as  a 
deprivation  of  property  without  due  compensa- 
tion, but  is  a  valid  regulation  for  the  protection 
of  common  property  from  destmction,  recogniz- 
ing qualified  ownership  therein. — Manufactur- 
ers Gas  &  Oil  Co.  V.  Indiana  Natural  Gas  & 
Oil  Co.,  57  N.  E.  912,  155  Ind.  461,  50  L.  R. 
A.  768. 

[o]      (Sup.  1900) 

Burns'  Rev.  St  1894,  $  2209  (Horner's 
Rev.  St  §  2107),  providing  that  whoever  has  in 
his  possession  any  quails  from  the  1st  of  Jan- 
uary of  any  year  to  November  10th  of  the  same 
year,  shall  be  fined,  is  not  contrary  to  Const, 
art.  1,  I  21,  providing  that  no  property  shall  be 
taken  without  just  compensation,  because  it 
makes  a  person  liable  for  retaining  possession 
of  quails  in  the  closed  season  which  were  ac- 
quired in  the  open  season,  since  property  in 
game,  being  dependent  on  legislation,  is  acquir- 
ed subject  to  all  restrictions  and  limitations  im- 
posed by  the  state.— Smith  v.  State,  58  N.  E. 
1044,  155  Ind.  611,  51  L.  R.  A.  404. 

[p]     (Sup.  1901) 

The  act  of  1889  known  as  the  "Barrett 
Law"  provides  that  expenses  of  street  improve- 
ments may  be  assessed  on  property  benefited 
thereby,  in  proportion  to  the  benefit  received, 
and  without  regard  to  the  value  of  the  property. 
Held,  that  the  law  is  not  repugnant  to  (Donst 
art.  1,  §§  21,  23,  providing  that  no  man's  prop- 
erty shall  be  taken  without  just  compensation. 
—Martin  v.  Wills.  60  N.  E.  1021,  157  Ind.  153. 

[q]     (Sup.  1902) 
Though  a  railway  company  had  no  actual 
notice  of  the  proceedings  to  establish  a  highway 
over  its  right  of  way,  did  not  appear  therein. 
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and  was  awarded  no  damages,  the  refusal  to 
award  damages  to  its  successor,  compelled  to 
construct  a  highway  crossing  for  the  highway, 
is  not  a  taking  of  its  property  for  a  public  use 
without  compensation,  in  violation  of  Const. 
Bill  of  Rights,  §  21.— Baltimore  &  O.  S.  W.  R. 
Co.  V.  State  ex  rel.  Greenwood,  65  N.  E.  508, 
159  Ind.  510. 

[r]  (S«p.  1903) 
Act  March  11,  1901  (Bums'  Rev.  St  1901, 
IS  7231a,  7231t),  defining  transient  merchants, 
and  prohibiting  the  transaction  of  business  by 
them  without  a  license,  and  imposing  a  penalty 
for  its  violation,  was  not  in  conflict  with  Const, 
art  1,  I  21,  as  authorizing  the  taking  of  prop- 
erty without  due  compensation.— Levy  v.  State, 
68  N.  E.  172,  161  Ind.  251. 

[B]  (Sup.  1904) 
Acts  1897,  p.  184,  c  122  (Bums'  Rev.  St. 
1901,  §§  6564-6569),  providing  for  the  erection 
of  partition  fences  and  proceedings  for  the 
foreclosure  of  a  lien  where  a  partition  fence 
has  been  erected  by  the  township  authorities 
after  default  of  a  landowner,  is  not  violative  of 
Const,  art.  1,  §  21,  providing  that  no  man's 
property  shall  be  taken  by  law  without  just 
^ompensi^tion.— Tomlinson  v.  Bainaka,  70  N.  E. 
155,  163  Ind.  112. 

[t]  (Sup.  1904) 
Bums'  Ann.  St  1901,  §  3927,  giving  a  city 
power  to  require  a  license  to  sell  intoxicating 
liquors  within  four  miles  of  its  corporate  lim- 
its, does  not  contravene  Const,  art.  1,  §  21,  pro- 
viding that  no  man's  property  shall  be  taken 
without  just  compensation.— Jordan  v.  City  of 
Evansville,  72  N.  B.  544,  163  Ind.  512,  67  L. 
R.  A.  613. 

[u]     (Sup.  1906) 

Acts  1901,  p.  109,  c.  71,  authorizing  an  or- 
der for  the  inspection  by  the  county  assessor  of 
a  person's  books  to  determine  whether  he  has 
returned  all  his  property  for  taxation  is  not  in 
K'onflict  with  Const.  U.  S.  Amend.  5,  declaring 
that  private  property  shall  not  be  taken  for 
public  use  without  compensation,  because  au- 
thorizing, without  compensation,  the  inspection 
by  the  assessor  of  the  books  of  a  national  bank 
to  deterniine  whether  a  customer  has  returned 
all  his  property  for  taxation.— Washington  Nat. 
Bank  v.  Daily,  77  N.  E.  53,  166  Ind.  631. 

A  citizen  is  bound  to  give  active  aid  to  en- 
force the  laws ;  their  enforcement  itself  consti- 
tuting a  sufBcient  compensation.— Id. 

[V]     (S»p.  1906) 

The  provision  of  Acts  1905,  p.  182,  c.  109, 
I  2,  declaring  that  the  real  estate,  bank  fur* 
niture,  and  fixtures  of  a  bank  shall  not  con- 
stitute more  than  one-third  in  amount  of  the 
entire  capital  of  the  bank,  is  not  in  conflict 
with  Const,  art  1,  |  21,  providing  that  no 
man's  property  shall  be  taken  by  law  without 
just  compensation,  though  there  may  be  bankers 
in  business  having  real  estate  and  bank  furni- 
ture and  fixtures  amounting  to  the  value  of  the 


banking  capital.— State  v.  Richcreek,  77  N.  B. 
1085,  167  Ind.  217,  5  L.  R.  A.  (N.  S.)  875,  119 
Am.  St  Rep.  491. 

Const,  art.  1,  {  21,  providing  that  property 
shall  not  be  taken  by  law  without  just  com- 
pensation, applies  only  to  the  taking  of  private 
property  by  the  exercise  of  the  power  of  em- 
inent domain,  and  does  not  restrain  the  exer- 
cise of  the  police  power  of  the  state.— Id. 

[w]    (8«p.  1907) 

An  ordinance  compelling  a  street  railroad 
company  temporarily  to  raise  its  wires  to  per- 
mit a  house  to  be  moved  along  the  street  is  not 
a  taking  of  property  by  eminent  domain,  though 
expense  may  be  incurred.— Indiana  R.  Co.  v.  Cal- 
vert 168  Ind.  321,  80  N.  E.  961,  10  L.  R.  A. 
(N.  S.)  780. 

[wl     (Sup.  1907) 

The  enforcement  of  regulations  enacted  in 
the  proper  exercise  of  the  police  power  of  the 
state  cannot  be  resisted  as  a  taking  of  private 
property  without  -compensation,  in  violation  of 
Const,  art.  1,  §  21.— Stone  v.  BVitts,  169  Ind. 
361,  82  N.  E.  792,  15  L.  R.  A.  (N.  S.)  1147. 

[WW]     (8«p.  1907) 

A  municipal  ordinance  requiring  a  railroad 
to  maintain  electric  lights  where  its  tracks 
intersect  streets  is  not  invalid  as  a  taking  of 
property  without  compensation,  though  it  lays 
some  expense  and  inconvenience  on  the  com- 
pany; the  regulation  being  a  just  exercise  of 
the  police  power.— Pittsburgh,  C,  C.  &  St.  L. 
R.  Co.  V.  Hartford  City,  170  Ind.  674,  82  N.  E. 
787,  85  N.  E.  362,  20  L.  R.  A.  (N.  S.)  461. 

[x]    (Sup.  1908) 

Uncompensated  obedience  to  a  regulation 
ordained  to  secure  the  public  health  and  safety 
is  not  a  taking  of  private  property,  within  the 
inhibitions  of  the  state  or  federal  Constitutions. 
—Cincinnati,  I.  &  W.  R.  Co.  v.  City  of  Con- 
nersville,  170  Ind.  316,  83  N.  E.  503. 

[XX]    (Sup.  1908) 

In  enacting  laws  for  the  improvement  of 
public  highways  of  the  state,  the  Legislature 
exercises  the  sovereign  power  of  taxation,  and 
not  that  of  eminent  domain.— State  ex  rel. 
Board  of  Com'rs  of  Hendricks  County  v.  Board 
of  Com'rs  of  Marion  County,  170  Ind.  595,  85 
N.  E.  513. 

[y]  (App.  1908) 
The  right  of  township  supervisors  to  enter 
on  land  and  appropriate  material  for  the  re- 
pair of  highways  is  the  right  of  eminent  do- 
main, as  to  which  the  supervisor  represents  the 
state,  and  not  the  township.- Posey  Tp.,  Frank- 
lin County,  V.  Senour,  42  Ind.  App.  580,  86  N. 
E.  440. 

[yy]    (Sap.  1909) 

Since  professional  ser\uces  of  an  attorney 
cannot  be  demanded  without  just  compensation, 
and  he  cannot  be  compelled  under  penalty  of 
disbarment  or  of  being  in  contempt  to  render 
gratuitous  services  for  a  pauper  in  a  criminal 
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case,  the  attorney  is  not  boand  to  accept  an  ap- 
pointment to  aid  in  the  prosecution,  and  hence 
services  rendered  pursuant  to  such  an  appoint- 
ment for  which  the  county  was  under  no  legai 
obligation  to  pay  because  the  appointment  was 
made  in  advance  of  or  in  addition  to  an  appro- 
priation then  available  for  that  purpose  could 
not  be  regarded  as  having  been  required  without 
just  compensation,  within  Const,  art.  1,  §  21, 
prohibiting  taking  of  property  for  public  use 
without  just  compensation. — Board  of  Com'rs 
of  Clay  County  v.  McGregor,  171  Ind.  634,  87 
N.  E.  1,  transferred  from  the  Appellate  court 
(190^  42  Ind.  App.  688,  85  N.  E.  736. 

[s]    (Sup.  1909) 

Bums*  Ann.  St.  1908,  |  7377  et  seq., 
providing  for  the  erection  of  a  partition  fence, 
giving  a  lien  where  built  by  the  township  trus- 
tee for  default  of  the  landowner,  and  prescrib- 
ing the  proceedings  for  foreclosure,  do  not 
violate  Const  art.  1,  |  21,  forbidding  the  tak- 
ing of  property  by  law  without  just  compensa- 
tion.—Collins  V.  Wilbur,  89  N.  E.  ST2, 

[u]    (Sup.  1909) 

An  order  of  a  railroad  commission  allowing 
a  railroad  a  rate  less  than  that  which  is  neces- 
sary to  save  the  road  from  loss  in  its  operation, 
or  to  require  of  shippers  a  greater  charge  than 
is  reasonable,  amounts  to  a  taking  of  property 
without  just  compensation.— Southern  Indiana 
R.  Co.  V.  Railroad  Commission  of  Indiana,  87 
N.  E.  966. 

Fob  Cases  from  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  ||  3-12; 
10  Cent.  Dig.  Const.  Law,  §  888;  36 
Cent.  Dig.  Mun.  Corp.  ||  916,  1435, 
1454. 

See,  also,  15  Cyc.  pp.  559-562. 

S   3.    ConstitutioiiAl  proTisiona. 

(Construction  of  constitutional  provision  In  ac- 
cordance with  judicial  construction  placed  on 
similar  provision  in  former  constitution,  see 
Constitutional  Law,  |  18. 

Statutes  as  grant  of  privileges  and  immunities, 
see  Constitutional  Law,   |  205. 

[a]  (Sup.  1893) 
The  statute  providing  for  the  condemnation 
of  land  by  public  cemeteries  is  not  unconstitu- 
tional on  the  theory  that  no  provision  is  made 
for  trial,  and  determination  of  the  question  of 
public  necessity.— Fameman  v.  Mt.  Pleasant 
Cemetery  Ass'n,  35  N.  E.  271,  135  Ind.  344. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  |  13. 
See,  also,  15  Cyc.  p.  559;    note,  1  L.  R. 
A.  (N.  S.)  6(^,  3  L.  R.  A.  (N.  S.)  404. 

§  4.    Power  of  atate  in  senerftL 

[a]      (Sup.  1S66) 

The  Legislature  by  section  19  of  the  in- 
ternal improvement  law  of  1836  declared  that 
a  release  of  a  right  of  way  was  all  that  was 
required  by  the  state  for  the  purpose  of  con- 


Btructing  the  public  works  contemplated  by  that 
act,  and  in  the  face  of  this  declaration  it  was 
not  in  the  power  of  the  state  to  condemn  a 
greater  interest  than  a  mere  easement— Edger- 
ton  T.  Huff,  26  Ind.  35. 

[b]    (S«p.  1888) 

It  is  within  the  power  of  the  Legislature 
to  authorize  the  seizure  of  the  fee  of  land  when 
that  estate  is  required  for  a  public  purpose. — 
Brookville  &  M.  Hydraulic  Co.  y.  Butler,  91 
Ind.  134,  46  Am.  Rep.  580. 

Fob  Oases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  ||  14-1& 
See,  also,  15  Cyc  p.  565. 

§   6.    Delesation  of  power. 

Delegation  of  power  to  judiciary,  see  Consti- 
tutional Law,  I  61. 

E^xercise  of  delegated  power,  see  post,  |{  54- 
59. 

Fob  Oases  fbom  Otheb  States, 

See  18  Cent.  Dig.  £kn.  Dom.  {f  24-60. 
See,  also,  16  Cyc.  pp.  566-578. 

§   8.    — —  Conatnietioii  and  opermtioii  o£ 
legislatiTO  aots  in  seneraL 

liocal  and  special  laws,  see  Statutes,  |  79. 

Strict  construction  of  statutes  authorizing  tak- 
ing of  private  property,  see  Statutes,  | 
230. 

[a]       (Sup.  1866) 

Where  a  simple  servitude  ia  sufficient  to 
answer  the  public  want,  the  courts  should, 
when  it  is  possible  by  reasonable  construction, 
so  limit  the  legislative  enactment.— Edgerton  v. 
Huff,  26  Ind.  35. 

[b]  (Sup.  1883) 

The  general  improvement  act  of  1836  au- 
thorized the  seizure  of  the  fee  of  lands.— Brook- 
ville &  M.  Hydraulic  Co.  y.  Butler,  91  Ind.  134, 
46  Am.  .Rep.  580. 

[c]  (Sup.  1908) 

The  power  of  eminent  domain  is  a  special 
right  delegated  to  individuals  or  to  a  corpora- 
tion by  the  state,  and  can  be  exercised  only  on 
the  terms  and  in  the  manner  prescribed  by  stat- 
ute.—Westport  Stone  Co.  v.  Thomas,  170  Ind. 
91,  83  N.  E.  617. 

Fob  Oases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  ||  25,  30, 

34,  43,  44. 
See,  also,  15  Cyc  p.  567. 

§   0.    — -  To  mnnioipalitj, 
[a]       (Sup.  1872) 

1  Gav.  &,  H.  St  p.  591,  |  16,  authorizing 
road  supervisors  to  enter  on  land  adjoining  or 
near  to  any  highway  in  a  district  and  construct 
ditches,  drains,  and  dams,  and  dig  and  remove 
any  gravel,  earth,  sand,  or  stone,  or  cut  or  re- 
move any  wood  or  trees  that  may  be  necessary 
for  the  proper  construction,  repair,  or  preserva- 
tion of  highways,  and  providing  for  assessment 


Thia  Disest  ia  compiled  on  the  BLey-Nnmber  System*    For  ezplaaatioa,  see  pace  iii. 


8» 


(4  iDd.  Dig.— Pace  281] 


EMINENT  DOMAIN,  L 


§10 


of  damages,  is  constitutional.— Jeffersonville,  M. 
&  I.  B.  Co.  y.  Daogherty,  40  Ind.  33. 

m     (Sup- 1874) 

A  city  has  no  implied  power  in  the  nature 
of  eminent  domain  to  condemn  lands  of  individ- 
uals for  local  improvements.  The  right  of  emi- 
nent domain  can  only  be  exercised  by  a  city  in 
virtue  of  some  express  legislative  grant.— Allen 
y.  Jones,  47  Ind.  43a 

The  forty-third  subdivision  of  the  fifty- 
third  section  of  the  act  of  1867  for  the  incor- 
poration of  cities,  which  provides  that  the  com- 
mon council  may  enforce  ordinances  *'to  con- 
struct and  regulate  sewers,  drains,  and  cisterns, 
and  provides  for  the  payment  of  the  cost  of 
constructing  the  same,"  does  not  confer  the 
power  to  condemn  and  appropriate  property  for 
the  construction  of  sewers.— Id. 

Fob  Cases  fbom  Othsb  States, 

See  18  Cent.   Dig.  Em.  Dom.  ||  27-34. 
6ee,  also,  15  Cyc.  p.  568. 

§  10.  — —  To  priTate  oorporatioa. 
[a]  (Sup.  1856) 
A  charter  provision  for  condemnation  pro- 
ceedings and  assessment  of  benefits  as  well  as 
injuries,  being  in  derogation  of  common  right, 
must  be  strictly  construed.— Eward  v.  Law- 
renceburgh  &  U.  M.  R.  Co.,  7  Ind.  711. 

a>]      (Sup.  1877) 

There  is  no  authority  of  law  for  several 
railroad  companies  to  agree  that  one  of  their 
number  shall  proceed  to  appropriate  lands  for 
the  purpose  of  afterward  dividing  it  for  the 
benefit  of  all.  Each  company  must  proceed  for 
itself.- Swinney  v.  Ft.  Wayne,  M.  &  C.  R. 
Co.,  59  Ind.  205. 

[c]  (Sup.  1880) 
So  much  of  the  act  entitled  "An  act  to 
provide  for  the  incorporation  of  railroad  com- 
panies,'* approved  May  11,  1852  (1  Rev.  St. 
1876,  p.  696),  as  relates  to  the  assessment  of 
damages  against  railroad  companies  for  the 
taking  of  land  for  the  construction  of  their 
roads,  and  that  part  of  article  41  of  the  Code 
(2  Rev.  St  1876,  p.  281)  relating  to  the  same 
subject,  must  be  construed  in  pari  materia,  and 
treated  as  one  enactment.— Church  y.  Grand 
Rapids  &  I.  R.  Co.,  70  Ind.  lt>i. 

m     (App.  1903) 

Onder  the  statute  declaring  that  telegraph 
companies  incorporated  thereunder  shall  have 
power  to  acquire  such  real  estate  and  right  of 
way  as  may  be  necessary  for  the  purpose  of 
erecting  its  lines  of  telegraph  and  buildings 
'*under  the  writ  of  assessment  of  damages,  as 
fully  as  if  the  act  in  relation  to  said  writ  were 
incorporated  and  made  a  part  hereof,*'  such 
corporations  have  the  right  and  power  to  con- 
demn land  for  right  of  way  upon  the  assess- 
ment and  payment  of  damages  in  the  manner 
prescribed  in  such  act.— Postal  Telegraph  Cable 


Co.  of  Indiana  y.  Chicago,  I.  &  L.  R.  Co.,  66 
N.  B.  919,  30  Ind.  App.  654. 

[6]      (S«p.  1906) 

Acts  1903,  p.  125,  I  1  (Bums*  Ann.  St. 
1905,  f  5464a),  relating  to  the  crossing  of 
steam  railroads  by  intenirban,  suburban,  and 
street  railroads,  is  supplemental  to  Acts  1901, 
p.  461, 1  5  (Bums'  Ann.  St.  1901,  |  5468e),  pro- 
viding generally  for  condemnation  proceedings 
by  intenirban  and  other  similar  railroads,  and 
the  two  sections  are  to  be  constroed  as  if  a 
part  of  the  same  act— Terre  Haute  &  L.  R.  O. 
v.  Indianapolis  &  N.  W.  Traction  Co.,  167  Ind. 
193,  78  N.  E.  661. 

[f]  (Sup.  1907) 

The  word  "acquire,**  as  used  In  Bums* 
Ann.  St.  1905,  §  5468a,  providing  that  any  street 
railway  company  desiring  to  acquire  or  having 
acquired  any  street,  intenirban,  or  suburban 
railroad  may  exercise  the  power  of  eminent 
domain,  includes  the  obtaining  of  such  a  road 
by  lease.— Mull  v.  Indianapolis  &  C.  Traction 
Co.,  169  Ind.  214,  81  N.  E.  657. 

A  lessee  of  a  railroad  cannot  condemn 
lands  for  a  use  appurtenant  to  a  way  of  the 
lessor,  unless  expressly  so  authorized  by  statute. 
—Id. 

Acts  1903,  pp.  92,  94,  c.  36,  conferring  the 
power  of  eminent  domain,  provides  that  any 
street  railroad  company  having  constracted  or 
acquired  any  street  railroad  or  interarban  street 
railroad  shall,  in  addition  to  the  rights  al- 
ready given  by  law  to  street  railroad  companies, 
possess  the  power  to  receive,  acquire,  and  take, 
by  special  proceedings  hereinafter  provided, 
lands  and  other  property  necesgary  for  the  con- 
stmction  of  lines  for  transmission  of  electricity. 
Heldf  that  it  conferred  the  power  upon  lessees 
of  street  and  interarban  railroads.— Id. 

Under  the  express  provisions  of  Acts  1903, 
pp.  92,  94,  c.  36,  a  street  or  interarban  railroad 
company  has  the  power  to  condemn*  land  for  a 
transmission  line  which  may  be  on  its  line  of 
road,  or  elsewhere,  as  the  company  may  de- 
sire.—Id. 

[g]  (8«p.l907) 

A  de  facto  corporation  may  exercise  the 
power  of  eminent  domain.— Smith  v.  Cleveland, 
C,  C.  &  St.  L.  R.  Co.,  170  Ind.  382,  81  N.  E. 
501. 

A  consolidated  railroad  company  has  a 
right  to  exercise  the  power  of  eminent  domain, 
if  the  constituent  companies  had  that  power. 
—Id. 

Corporations  can  exercise  the  power  of  emi- 
nent domain  only  where  such  right  is  expressly 
granted  and  the  phrpose  of  such  right  is  pub- 
lic—Id. 

[h]    (Sup.  1909) 

The  power  of  eminent  domain  may  be  dele- 
gated ;  and  a  company  claiming  a  delegation  of 
the  power  has  the  burden  of  showing  aflSrmative- 
ly  a  grant  of  power  for  the  specific  purpose  for 
which  it  proposes  to  use  it— Kinney  v.  Citizens' 
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Water  &  Light  Co.  of  Greenwood,  90  N.  E.  129, 
26  L.  R.  A.  195. 

Fob  Oases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  ||  35-4a 
See,  also,  15  Cyc.  pp.  370-574;    notes,  24 
L.  B.  A.  327,  2  L.  R.  A.  (N.  S.)  144. 


§  12.  Public  use. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  E:m.  Dom.  §§  7,  61-54. 
See,  also,  15  Cyc.  pp.  578-583. 


§  13.  —^  In  BeneraL 

[a]  (Sup.  1860) 

The  law  of  eminent  domain  will  not  au- 
thorize the  taking  of  private  property  for  any 
purpose  other  than  that  of  public  use,— Ander- 
son V.  Kerns  Draining  Co.,  14  Ind.  199,  77  Am. 
Dec  63. 

[b]  (8«p.  1905) 

In  determining  the  ultimate  question  of 
public  utility,  it  is  necessary  to  consider  all  con- 
ditions and  population,  location  of  markets,  the 
character  of  the  soil,  physical  features  of  the 
locality,  and  other  pertinent  circumstances.— 
Speck  V.  Kenoyer,  164  Ind.  431,  73  N.  E.  896. 

[c]  (8«p.  1907) 

Corporations  can  exercise  the  power  of 
eminent  domain  only  where  such  right  is  ex- 
pressly granted  and  the  purpose  of  such  right 
is  public— Smith  v.  Cleveland,  C,  C.  &  St.  L. 
R.  Co.,  170  Ind.  382,  81  N.  E.  501. 

[d]     (Snp.  1910) 

The  convenience  necessary  to  the  taking  of 
private  property  for  a  public  use  must  be  a 
public  convenience.— Glendenning  v.  Stahley,  91 
N.  E.  234. 

Where  the  public  utility  of  a  proposed  tak- 
ing of  property  for  the  establishment  of  a  high- 
way is  established,  the  mere  fact  that  the  road 
will  be  of  special  advantage  or  convenience  to 
certain  individuals  does  not  destroy  its  public 
character.- Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  |§  51-53. 

§  14.  -^  Extent  of  me  or  benefit. 
[a]      (Sup.  1910) 

It  is  not  necessary  to  make  a  use  public  in 
the  sense  in  which  that  term  is  used  in  con- 
demnation proceedings,  that  the  whole  communi- 
ty or  any  large  portion  thereof  may  actually 
participate  in  it,  but  only  that  a  right  to  its 
enjoyment  exists  in  the  general  public;  and,  if 
a  use  is  public  in  this  sense,  it  does  not  lose 
this  quality  merely  because  of  an  incidental  pri- 
vate advantage.— Sexauer  v.  Star  Milling  Co., 
90  N.  E.  474,  26  L.  R.  A.  609. 

For  Oases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  54. 


§16.  Partionlar  nses  or  pnrposet. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  5,  6,  55- 

90. 
See,  also,  15  Cyc.  pp.  585-602. 

1 17.  —  In  general. 

[a]  (Sup.  1892) 
The  exclusive  power  granted  the  common 
council  by  Rev.  St.  1881,  §  3161,  over  the 
streets  and  alleys  of  a  city,  does  not  extend  to 
authorizing  the  construction  for  private  pur- 
poses of  a  log  way  or  elevated  platform  upon 
land  used  in  connection  with  a  wharf,  so  as  to 
obstruct  the  use  of  the  said  wharf,  but  such 
power  is  to  be  exercised  only  for  the  benefit  of 
the  general  public— Adams  v.  Ohio  Falls  Car 
Co.,  131  Ind.  375,  31  N.  E.  57. 

[b]    (App.1909) 

The  statute  authorizing  a  condemnation  for 
highway  purposes  does  not  permit  the  taking  of 
land  for  any  other  use.— Miller  v.  Cincinnati,  L. 
&  A.  Electric  St.  R.  Co.,  43  Ind.  App.  540,  88 
N.  E.  102. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  E)m.  Dom.  |  90. 
See,  also,  15  Cyc.  p.  602. 

$10.  —  HigihwmjM    or    other   roads    or 
ways. 

[a]  Power  to  establish  private  roads  is  not  in- 
cluded in  the  right  of  eminent  domain.— (Sup. 
1873)  Wild  V.  Deig,  43  Ind. '455,  13  Am.  Rep. 
399;  (1874)  Stewart  v.  Ilartman,  40  Ind.  331; 
(1890)  Logan  v.  Stogsdale,  123  Ind.  372,  24 
N.  E.  135,  8  L.  R.  A.  58. 

[b]  (Sap.  1880) 

No  person  has  a  right  to  open  and  main- 
tain a  highway  over  the  land  of  another  without 
his  consent,  where  such  highway  has  been  found 
not  to  be  of  public  utility.  So  much,  therefore, 
of  1  Rev.  St.  1876,  p.  533,  |  24,  as  implies  that 
after  a  contemplated  highway,  or  a  change  in 
a  highway,  has  been  found  not  to  be  of  public 
utility,  it  may  nevertheless  be  opened  or  made 
and  maintained  by  the  petitioner  therefor,  at ' 
his  own  expense,  is  unconstitutional  and  void. — 
Blackman  v.  Halves,  72  Ind.  515. 

[c]  (Sup.  1881) 

It  is  settled  that  unless  a  highway  is  of 
public  utility,  it  cannot  be  opened  across  the 
lands  of  persons  objecting,  even  though  the 
petitioners  are  willing  to  open  and  maintain  it 
at  their  own  expense;  and  whether  a  highway 
is  or  is  not  of  public  utility  is  a  matter  of 
which  the  commissioners  are  informed  by  the 
report  of  the  viewers.— Doctor  v.  Hartman,  74 
Ind.  221. 

[d]  (Sup.  1890) 

Act  March  9,  1889,  entitled,  "An  act  pro- 
viding for  the  establishment  of  branch  high- 
ways,'* etc.,  assumes  to  provide  for  the  estab- 
lishment of  branch  highways  to  give  any  free- 
holder who   has   no  outlet    to  a  highway   the 


Tl&is  Diffest  is  compiled  on  tlie  Key-Niuiiber  System*    For  ezplaaatioiiy  see  pace  iii. 


%19 


[4  Ind.  Dig.— Pace  283] 


EMINENT  DOMAIN,  I. 


S  81 


right  ta  petition  the  board  of  county  commis- 
sioners to  establish  a  way,  and  provides  that 
the  owner  of  the  land  upon  which  it  is  pro- 
posed to  establish  a  way  may  remonstrate  on 
two  grounds  and  no  other:  "First.  That  another 
convenient  and  less  injurious  route  can  be  es- 
tablished over  bis  said  lands  or  the  lands  of 
another.  Second.  That  the  proceeding  is  wrong- 
ful, oppressive  or  malicious.''  Heldf  that  such 
act  is  unconstitutional  as  it  assumes  to  author- 
ize the  seizure  of  property  of  one  citizen  for 
the  benefit  of  another.— Logan  v.  Stogsdale,  24 
N.  E.  135,  123  Ind.  372,  8  L.  R.  A.  58. 

[e]      (S«p.  1906) 

A  road  is  of  public  utility  if  required  for 
the  public  convenience,  and  it  is  not  required 
that  the  road  should  be  obsolutely  necessary  to 
the  public— Speck  v.  Kenoyer,  164  Ind.  431,  73 
N.  E.  896. 

The  taking  of  land  for  a  public  highway 
is  an  appropriation  for  a  public  use. — Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  ff  56-58. 
See,  also,  15  Cyc.  pp.  585,  586;    note,  16 
L.  R.  A.  81;   note,  91  Am.  Dec.  585. 


S  20.  —^  Bailroadfl. 

[a]  (S«p.  1867) 

Railroad  companies  have  implied  power, 
under  tlieir  charters,  to  make  such  side  tracks, 
(iepots,  and  extensions  of  their  roads  as  are 
necessary  and  reasonable  for  the  accommoda- 
tion of  the  company  and  the  public,  in  the 
transaction  of  business,  and  for  such  purposes 
may  take  private  property,  making  adequate 
compensation  therefor.— Protzman  v.  Indianap- 
olis &  C.  R.  Co.,  9  Ind.  467,  68  Am.  Dec.  650. 

[b]  (Sup.  1907) 

The  fact  that  the  predecessor  of  a  railroad 
company  had  appropriated  land  for  an  embank- 
ment or  fill  on  certain  premises  did  not  debar 
the  present  company  from  appropriating  addi- 
tional lands  for  the  purpose  of  raising  such  em- 
bankment.—Smith  V.  Cleveland,  C,  C.  &  St.  L. 
R.  Co.,  170  Ind.  382,  81  N.  E.  501. 

Under  the  express  provisions  of  Bums' 
Ann.  St.  1901,  §  5153,  cl.  4,  a  railroad  is  em- 
powered for  purposes  of  cuttings,  embankments, 
etc.,  to  take  as  much  land  as  may  be  necessary 
within  the  limits  of  its  charter  in  excess  of  the 
six  rods  ordinarily  allowed  for  right  of  way. 
—Id. 

Acts  1908.  p.  218,  c.  121,  provides  that,  "if 
at  any  time  after  the  location  of  the  line  of  any 
railroad  ♦  ♦  ♦  it  may  appear  to  the  direc- 
tors ♦  ♦  ♦  that  the  line  thereof  is  ♦  ♦  ♦ 
inconvenient  or  expensive  to  operate  by  reason 
of  ♦  ♦  •  grades,  ♦  ♦  ♦  such  directors 
may  make  local  alteration  of  the  line,'*  and  may 
take  possessfon  of  the  lands  embraced  in  the 
new  location  necessary  for  the  construction  of 
the  altered  line.  Held^  that  improvements  con- 
sisting of  widening  and  raising  an  embankment 


to  eliminate  a  grade  were  local  in  character  and 
authorized  by  the  act— Id. 

Cc)  (App.1909) 
A  steam  railroad  company  has  no  authority 
to  appropriate  land  for  the  use  of  an  interurban 
street  railway  company.— Miller  v.  Cincinnati, 
L.  &  A.  Electric  St.  R.  Co.,  43  Ind.  App.  540, 
88  N.  E.  102. 

For  Cases  from  Otuer  States, 

See  18  Cent.  Dig.  Em.  Dom.  ||  59-67. 
See,  also,   15  Cyc.  pp.  587-592;    notes,  3 
L.  R.  A.  (N.  S.)  512,  20  L.  R.  A.  434. 

§  23.  Canals. 

[a]  (Snp.  1S77) 

Section  9  of  act  of  January  9,  1832,  au- 
thorized the  appropriation  of  real  estate  lying 
along  a  canal  necessary  for  a  wharf  or  basin. 
—Nelson  v.  Fleming,  56  Ind.  310. 

For  Cases  from  Other  States, 

See  18  Cent.  Dio.   Em.  Dom.  |  69. 
See,  also,  15  Cyc.  p.  594,  6  Cyc.  p.  269. 

§  25.  ^—  Wluurres,  piers,  or  docks. 

In  connection  with  canal,  see  ante,  |  23. 

[a]      (Sup.  1S66) 

The  right  to  erect  a  wharf  is  founded  ei- 
ther in  the  ownership  of  the  soil  or  the  right  of 
eminent  domain.— City  of  Jeffersonville  v.  Louis- 
ville &  J.  Steam  Ferry  Co.,  27  Ind.  100,  89  Am. 
Dec.  495. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  |  71. 
See,  also,  15  Cyc.  p.  600. 

§  31.  ~-^  Draiaase  of  lands. 
ta]      (8«p.  1887) 

The  drainage  law  of  1883  (Acts  1883,  p. 
173)  is  constitutional  in  the  respect  that  the 
construction  of  a  drain  thereunder  is  not  the 
taking  of  private  property  for  a  private  pur- 
pose, nor  without  just  compensation. — Heick  v. 
Voight,  110  Ind.  279,  11  N.  E.  306. 

[b]  (Sup.  1896) 

The  taking  of  private  property  for  the 
improvement  of  drains,  which  is  not  authorized 
unless  it  be  of  benefit  to  either  the  public 
health,  a  public  highway,  or  of  public  utility,  is 
not  a  taking  for  private  use,  though  private 
persons  are  especially  benefited  thereby.— » 
Poundstone  v.  Baldwin,  145  Ind.  139,  44  N.  E. 
191. 

[c]  (Sup.  1906) 

The  taking  of  private  property  by  condem- 
nation for  drainage  purposes  constitutes  a  tak- 
ing for  public  use.— City  of  Huntington  v. 
Amiss,  167  Ind.  375,  79  N.  E.  199. 

Fob  Oases  from  Other  States, 

See  18  Cent.  Dig.  Ehn.  Dom.  |  77. 
See,  also,  15  Cyc.  p.  594;    notes,  49  L.  R. 
A.  781,  1  L.  R.  A.  (N.  S.)  208. 
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132*  «—  Sewers. 

[a]      (S«p.  1874) 

Act  1867,  relative  to  the  Incorporation  of 
cities,  does  not  confer  upon  cities  the  power  to 
take  lands  for  the  construction  of  sewers.— 
Allen  V.  Jones,  47  Ind.  438. 

[b]  (8VP.1899) 
A  city  has  lawful  authority  to  exercise  the 
right  of  eminent  domain  in  securing  an  outlet 
for  its  sewage,  but  no  such  authority  exists  as 
will  permit  it  to  seize  upon  a  stream  and  its 
margins  to  relieve  consequential  damages.— City 
of  Valparaiso  v.  Hagen,  54  N.  E.  1062,  153  Ind. 
337,  48  L,  R.  A.  707,  74  Am.  St.  Rep.  305. 

[c]      (App.  1908) 

Under  Bums*  Ann.  St  1901,  |  4443p, 
towns  have  a  legal  right  to  condemn  private 
property  for  an  outlet  for  a  public  sewer.— Lie- 
bole  V.  Traster,  41  Ind.  App.  278,  83  N.  E. 
781 

Fob  Oases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  |  78. 
See,  also,  15  Cyc  p.  594. 

§  34.  —  ProdnotioB  and  supply  of  oil 
or  sas. 
[a]      (Sup.  1892) 

The  work  of  supplying  natural  gas  to  cities 
is  a  public  one  for  which  property  may  be  ap- 
propriated under  the  right  of  eminent  domain. 
Property  thus  employed  is  devoted  to  a  public 
use,  and  is  subject  to  regulation  and  control  by 
the  state,  and  the  state  may  delegate  such  con- 
trol in  whole  or  in  part  to  municipal  corpora- 
tions in  80  far  as  it  relates  to  property  thus 
devoted  to  such  use  within  their  limits.  The 
right  of  control  thus  possessed  and  which  may 
be  so  delegated  includes  the  power  to  fix  max- 
imum rates  that  may  be  charged  by  the  holder 
of  the  franchise,  unless  the  state  or  municipal- 
ity is  restrained  by  some  provision  in  the  char* 
ter  or  grant  of  the  license  which  amounts  to 
a  contract.— City  of  Rushville  v.  Rushville  Nat- 
ural Gas  Co.,  28  N.  E.  853,  132  Ind.  575,  15  L. 
R.  A.  321. 

For  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  B]m.  Dom.  |  80. 
See,  also,  15  Cyc.  pp.  600,  602. 


§  35.  —  Prodvotion  and  supply  of  oleo- 
trio  power  or  liffht. 
[a]     (Sup.  1906) 

Bums'  Ann.  St  1901,  |  4833,  authorising 
hydraulic  companies  to  condemn  land  in  order 
to  erect  dams,  is  not  unconstitutional,  on  the 
ground  that  the  use  is  not  a  public  one.— Stoy 
V.  Indiana  Hydraulic  Power  Co.,  76  N,  E. 
1057,  166  Ind.  316. 

Fob  Cases  tboic  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  |  80. 
See,  also,  15  Cyc  p.  600;    note,  2  L.  R. 
A.  (N.  S.)  842. 


137.  — 

[a]      (Sup.  1846) 

A  canal  company  might,  consistently  with 
the  constitution  of  the  state,  be  authorised  by 
statute  to  take  by  eminent  domain  the  land 
necessary  for  a  site  for  grist  mills,  oil  mills» 
carding  machines,  and  woolen  factories,  on  ac- 
count of  their  being  of  public  use,  proper  com- 
pensation being  made  therefor.— Hankins  y* 
Lawrence,  8  Blackf.  266. 

D>]  (Svp.mO) 
Bums*  Ann.  St  1908,  §  92(7,  authorizes  the 
condemnation  of  land  to  be  used  in  connection 
with  the  erection  of  milldams.  Const  art.  1,  | 
21,  provides  that  no  property  shall  be  taken  for 
public  use  without  a  just  compensation  being 
made  therefor.  Held,  that  the  taking  of  land 
to  be  overflowed  by  a  dam,  erected  by  a  flour 
mill  company,  is  a  use  that  is  of  a  public  char- 
acter, and  land  may  be  condemned  for  such  use. 
— Sexauer  v.  Star  Milling  Co.,  90  N.  E.  474,  26 
L.  R.  A.  609. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Doul  |  82. 
See,  also,  15  Cyc  p.  596. 

§42.  «—  Cemetorios. 

Persons  entitled  to  raise  question  of  constitu- 
tionality of  statute,  see  Constitutionai. 
Law,  I  42. 

[a]     (Sup.  1893) 
The   appropriation   of  land   for   a   public 
cemetery  is  an  appropriation  for  a  public  use.— 
Farneman  v.   Mt   Pleasant   Cemetery   Ass'n, 
135  Ind.  344,  35  N.  E.  271. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  |  89. 
See,  also,  15  Cyc  p.  600. 

§44.  Property  svbjeot  to  approprimtion* 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  §|  91-130. 
See,  also,   15  Cyc  pp.  602-629;    note,  » 
Am.  St  Rep.  137. 

i  45.  ^—  In  seneraL 
[a]     (Sup.  1859) 

The  ground  occupied  by  an  exlstini;  cor- 
poration may  be  taken,  if  authorized  by  the 
legislature,  by  a  subsequent  chartered  company 
on  making  compensation.— Lafayette  Plankroad 
Co.  V.  New  Albany  &  «.  R.  Co.,  13  Ind.  90,  74^ 
Am.  Dec  246. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  ||  94-100^ 

102,  106. 
See,  also,  15  Cyc.  p.  602;    note,  1  li.  R. 

A.  (N.  S.)  605. 

§46.  ^—  Pnblie  property. 

[a]    (Sup.  1862) 

The  legislature  may  take  public  property 
for  any  particular  public  use,  or  delegate  an 
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«athorlty  to  do  so  to  a  company,  without  mak- 
ing anj  provisioQ  for  compensation. — Indiana 
Cent  B.  CO.  v.  State,  3  Ind.  421. 

Fob  Gases  ntoic  Othxb  States, 

See  18  Cent.  Dig.  Bm.  Dom.  ||  91-08. 
See,  also,  15  Cyc.  p.  611. 

§47.  —  Property  prerionsly  deroted  to 
public  vao. 

[a]     (SVP.1S62) 

Section  16  of  the  charter  of  the  Peru  & 
Indianapolis  Railroad  Company,  which  declares 
that  when  said  corporation  shall  haye  procured 
the  right  of  way  through  land,  either  by  volun- 
tary release  or  condemning  the  same,  it  shall  be 
seised  in  fee  simple  of  the  right  to  such  land, 
and  shall  have  the  sole  use  and  occupancy  of 
the  same,  does  not  give  the  corporation  the 
right  to  the  exclusive  possession  of  the  land 
occupied  by  the  road,  but  veste  the  fee  simple 
subject  to  the  right  of  the  state  to  take  the 
lands  granted,  on  compensation  made,  for  the 
public  use.— Newcastle  &  R.  R.  Co.  v.  Peru 
A  I.  R.  Co.,  3  Ind.  464. 

The  Newcastle  &  Richmond  Railroad  Com- 
pany is  authorized,  under  Its  charter,  to  have  a 
sufficient  quantity  of  the  land  over  which  the 
Peru  &  Indianapolis  Railroad  passes  for  the 
purposes  of  its  road,  and  the  fee  simple  vested 
in  itself;  but  this  will  be  held  subject  to  the 
right  of  way  of  the  Peru  &  Indianapolis  Rail- 
road Company.— Id. 

[b]  (8«p.  1882) 

Land  and  buildings  held  by  a  township  for 
school  purposes  may  be  appropriated  for  high- 
ways, the  same  as  private  property.— Rominge? 
V.  Simmons,  88  Ind.  453. 

[c]  (S«p.  1886) 

Lands  once  taken  for  a  public  use  cannot, 
under  general  laws,  without  an  express  act  of 
the  legislature  for  that  purpose,  be  appropriat- 
ed by  proceedings  in  invitum  to  a  different  pub- 
lic use.— Baltimore  &  O.  &  C.  R.  Co,  v.  North, 
8  N.  B.  144,  108  Ind.  486. 

[d]  In  the  absence  of  express  statutory  author- 
ity therefor,  a  city  has  no  right  to  condemn, 
for  the  purpose  of  a  public  street,  land  held 
and  used  by  a  railroad  company  for  its  depot 
and  track.— (Sup.  1890)  City  of  Valparaiso  v. 
Chicago  &  G.  T.  R.  Co.,  123  Ind.  467,  24  N.  B. 
249 ;  (1891)  City  of  Seymour  v.  JeflFersonville, 
M.  &  L  R.  Co.,  126  Ind.  466,  26  N.  B.  188. 

[e]     (Sup.  1891) 

Land  already  appropriated  to  a  public  use 
cannot  be  appropriated  to  another  public  use, 
in  the  absence  of  a  statute  clearly  conferring 
authority  to  make  a  second  seizure.— City  of 
Seymour  v.  JefFersonville,  M.  &  I.  R.  Co.,  26 
N.  E.  188,  126  Ind.  466. 

[f]     (Sup.  1802) 
The  rule  which  allows  the  construction  of 
streets  and  other  public  highways  across  rail- 
road tracks  does  not  permit  them  to  be  so  con- 


structed, where,  by  so  ddng,  the  railroad  would 
be  unable  to  use  its  tracks  at  the  point  of  the 
crossing  for  the  purpose  for  which  they  were 
constructed,  but  the  crossing  must  occur  at  a 
point  where  the  use  of  the  highway  or  street 
will  not  deprive  the  railroad  of  the  use  of  its 
tracks.— City  of  Ft.  Wayne  v.  Lake  Shore  & 
M.  «.  R.  Co.,  32  N.  B.  215,  132  Ind.  558,  18 
L.  R.  A.  367,  32  Am.  St  Rep.  277. 

Private  corporations  acquire  the  right  to 
construct  roads  subject  to  the  dominant  right  of 
the  state  to  cross  the  same  whenever  the  pub- 
lic necessity  demands  that  new  roads  or  streets 
should  be  opened,  but  this  right  of  the  state 
does  not  authorize  a  municipal  corporation  in 
the  absence  of  legislation  expressly  or  by  neces- 
sary implication  authorizing  it  to  take  part  of 
the  right  of  way  of  the  railroad  company  by  the 
construction  of  a  public  street  opened  longi- 
tudinally therewith.— Id. 

Where  land  is  appropriated  pursuant  to  leg- 
islative authority  to  an  important  public  use, 
a  subsequent  grant  cannot  be  held  to  authorize 
the  same  land  to  be  taken  for  a  use  wholly  in- 
consistent with  and  which  in  the  actual  circum- 
stances must  necessarily  supersede  the  former 
use,  unless  such  appear  by  express  words  or  by 
necessary  implication  to  be  the  legislative  in- 
tent—Id. 

(g]  (8«p.l892) 
A  grant  of  authority  to  a  city  to  appro- 
priate lands  for  the  purpose  of  a  street  will  au- 
thorize the  construction  of  a  street  across  a 
railway.- Lake  Brie  &  W.  R.  Co.  v.  City  of 
Kokomo,  130  Ind.  224,  29  N.  E.  780. 

[h]    (S«p«1894) 

A  street  cannot  be  extended  through  the 
yards,  and  across  the  tracks  of  a  railroad  com- 
pany, where  to  do  so  would  require  the  de- 
struction and  removal  of  a  turntable,  water 
tank,  engine  house,  and  coal  dock,  though  such 
structures  might  be  rebuilt  and  conveniently 
used  on  other  land  of  the  railroad  in  the  vicin- 
ity.—Cincinnati,  W.  &  M.  R.  Co.  V.  City  of  An- 
derson, 139  Ind.  490,  38  N.  B.  167,  47  Am.  St 
Rep.  285. 

Though  under  the  general  law,  permitting 
suits  to  establish  streets,  a  dty  has  implied 
power  to  extend  streets  transversely  across  a 
railroad  right  of  way  if  in  so  doing  the  uses 
for  which  such  right  of  way  is  employed  are  not 
materially  injured  or  destroyed,  and  the  uses 
of  the  land  for  a  street  may  coexist  without 
impairment  of  the  first  uses,  where  such  uses 
cannot  coexist  or  where  the  first  use  is  ma- 
terially impaired  or  destroyed,  the  second  pub- 
lic use  will  be  denied.— Id. 

[i]  (Sup.  1896) 
The  fact  that  property  has  already  been 
appropriated  for  one  public  use  is  no  objection  to 
the  appropriation,  on  a  proper  proceeding,  for  an- 
other public  use  not  inconsistent  with  the  former. 
-Steele  v.  Empson,  41  N.  B.  822,  142  Ind.  397. 
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The  objection  that  property  taken  for  the 
construction  of  a  public  ditch  under  the  drain- 
age act  has  already  been  appropriated  for  a  rail- 
road can  only  be  urged  by  the  railroad  company. 
—Id. 

Ul  (Sap.  1897) 
Under  Act  March  6,  1891,  providing  that 
the  common  councils  of  cities  may  condemn  the 
right  of  way  or  other  lands  of  railroad  com- 
panies, whether  occupied  or  not,  for  use  as 
streets,  a  city  could  appropriate  property  used 
by  a  railroad  to  a  second  public  use,  though  the 
same  was  inconsistent  with  the  first  use.— City 
of  Terre  Haute  v.  Evansville  &  T.  H.  R.  CJo.,  46 
N.  E.  77,  149  Ind.  174,  37  L.  R.  A.  189. 

While  the  Legislature  may  not  amend  or 
otherwise  materially  modify  the  special  charter 
of  a  corporation  unless  the  power  is  expressly 
renewed,  yet  the  property  of  the  corporation 
devoted  to  the  public  use  is  subject  to  condem- 
nation for  a  second  public  use  at  the  will  of 
the  Legislature.— Id. 

Land  once  appropriated  to  a  public  use  by 
a  railroad  company  cannot  be  condemned  by  a 
city  to  inconsistent  public  uses,  unless  the  stat- 
ute expressly  or  by  necessary  implication  au- 
thorizes such  second  appropriation.— Id. 

[k]      (Sup.  1898) 

A  city  may,  for  street  purposes,  appropri- 
ate the  property  of  a  railroad  company  used  by 
it  in  the  operation  of  its  road.— Powell  v.  City 
of  Greensburg,  49  N.  B.  955,  150  Ind.  148. 

[I]  (Sup.  1898) 
Lands  appropriated  to  one  public  use  are 
not,  in  the  absence  of  special  authority,  subject 
to  condemnation  for  another  and  inconsistent 
public  use.  A  railroad  company  holding  prop- 
erty for  the  uses  of  a  railway  may,  however, 
part  with  the  same  for  another  public  use.  It 
may  do  so  by  express  grant,  and  it  may  waive 
the  protection  of  the  law  and  become  bound  by 
the  principles  of  waiver  and  estoppel  under 
which  an  individual  may  surrender  his  lands  to 
the  easement  of  a  street  or  highway  arising 
^rom  adverse  user.— Pittsburgh,  C,  C.  &  St.  L. 
R.  Co.  V.  Town  of  Crown  Point,  50  N.  E.  741, 
150  Ind.  536. 

[m]    (Sup.  1900) 

The  rule  that  land  once  appropriated  to  a 
public  use  by  virtue  of  the  power  of  eminent 
domain  cannot  be  subjected  to  a  second  appro- 
priation for  such  use,  unless  authorized  by  the 
legislature,  applies  only  when  the  second  pub- 
lic use  necessarily  supersedes  or  destroys  the 
former.— Baltimore  &  O.  S.  W.  R.  Co.  v.  Board 
of  Com'rs  of  Jackson  County,  68  N.  B.  837,  59 
N.  B.  856,  156  Ind.  260. 

[n]  (8«p.  1902) 
An  hydraulic  company  organized  under 
Bums'  Rev.  St  1901,  §  4827  et  seq.  (Rev.  St. 
1881,  S  3696  et  seq.;  Homer's  Rev.  St.  1901, 
§  3696  et  seq.)  authorizing  the  incorporation  of 
such  companies,  and  which  files  an  instrument 
for  the  appropriation  of  real  estate  with  the 


clerk  of  court,  as  required  by  the  act,  may  in- 
clude therein  and  condemn  lands  purchased  by 
a  similar  corporation  incorporated  prior  to  the 
corporation  condemning  the  land  for  the  pur- 
pose of  constracting  similar  works,  but  which 
has  failed  to  file  an  instmment  of  appropria- 
tion, though  the  water  power  in  question  is 
only  capable  of  being  utilized  by  one  company. 
—Indiana  Power  Co.  v.  St.  Joseph  &  E.  Power 
Co.,  159  Ind.  42,  63  N.  E.  304,  64  N.  B.  468. 

[o]      (Sup.  1902) 

Every  railroad  corporation  acquires  its 
right  of  way  subject  to  the  right  of  the  state 
to  extend  public  highways  and  streets  across 
such  right  of  way.— Baltimore  &  O.  S.  W.  R, 
Co.  V.  State  ex  rel.  Greenwood,  65  N.  E.  508, 
159  Ind.  510. 

[P]      (App.  1903) 

Under  Rev.  St.  U.  S.  1878,  §  3964  (U.  S. 
Comp.  St.  1901,  p.  2707),  establishing  as  post- 
roads  all  railroads,  and  section  5263  (U.  S. 
Comp.  St.  1901,  p.  3579),  declaring  that  any 
organized  telegraph  company  shall  have  the 
right  to  constmct  and  operate  lines  of  tele- 
graph over  and  along  any  postroads  of  the 
United  States,  but  not  so  as  to  obstmct  the 
ordinary  travel  thereon,  and  the  statutes  of 
the  state  giving  to  such  companies  the  right 
to  condemn  land  for  right  of  way,  a  telegraph 
company  incorporated  in  the  state  may  acquire 
a  right  of  way  for  its  lines  over  and  along  the 
right  of  way  of  a  railroad  company,  when  such 
use  will  not  materially  interfere  with  the  use 
for  which  the  land  was  originally  condemned  by 
the  railroad  company.— Postal  Telegraph  Cable 
Co.  of  Indiana  v.  Chicago,  I.  &  L.  R.  Co.,  66 
N.  E.  919,  30  Ind.  App.  654. 

[q]  (App.  1903) 
Act  1901,  p.  461  (Bums'  Rev.  St.  1901,  f 
5468a,  subd.  5),  which  conferred  authority  upon 
an  intemrban  street  railway  "to  constmct  its 
road  upon  or  across  any  stream  of  water,  water 
course,  road,  highway,  railroad  or  canal, 
♦  ♦  ♦  which  the  route  of  iti  road  shall  inter- 
sect,'* does  not  purport  to  authorize  it  to  ap- 
propriate a  railroad  right  of  way  longitudinally 
in  whole  or  in  part.— Indianapolis  &  V.  R.  Co. 
V.  Indianapolis  &  M.  Rapid  Transit  Co.,  67  N. 
B.  1013,  33  Ind.  App.  337. 

The  condemnation  of  a  railroad  right  of 
way  for  street  railway  puri>ose8  was  not  shown 
to  -be  necessary  so  as  to  warrant  a  holding  that 
it  was  conferred  by  necessary  implication,  where 
it  was  merely  claimed  that,  unless  the  railroad 
way  was  condemned,  the  street  railway  would 
"be  compelled  to  diverge  from  its  right  of  way 
as  surveyed  and  located  to  such  an  extent  and 
in  such  a  manner  as  it  will  render  hazardous, 
dangerous,  and  impracticable  the  constmctlng 
of  its  lines  and  the  operation  of  its  cars."— Id. 

To  warrant  the  condemnation  of  land  al- 
ready appropriated  to  a  public  use,  the  power 
of  condemnation  must  be  conferred  by  the  Leg- 
islature in  express  terms  or  by  necessary  im- 
plication.— ^Id. 
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[r]  (Sup.  1904) 
The  fact  that  a  proposed  street  crosses 
railroad  tracks  is  not  of  itself  sufficient  to  en- 
able the  railroad  company  to  defeat  the  opening 
of  the  street  and  appropriation  of  its  land 
therefor.— Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v. 
Town  of  Wolcott,  69  N.  E.  451.  162  Ind.  399. 

[8]  (S«p.  1907) 
Where  the  law  under  which  two  railroads 
are  incorporated  does  not  grant  them  a  specific 
right  of  way,  and  one  company  seeks  to  con- 
demn property  purchased  by  the  other,  their 
respective  rights  must  be  solved  by  priority  of 
location,  accomplished  by  some  public  act  tend- 
ing to  commit  the  company  to  a  definite  loca- 
tion.—Southern  Indiana  R.  Co.  v.  Indianapolis 
&  L.  R.  Co.,  168  Ind.  360,  81  N.  E.  65,  13  L. 
R.  A.  (N.  S.)  197. 

A  railroad  company  cannot,  simply  by  run- 
ning its  preliminary  line  and  purchasing,  as  an 
ordinary  purchaser,  the  land  over  which  its  sur- 
rey has  been  extended,  so  impress  such  lands 
with  a  public  character  as  to  pre-empt  them  as 
against  another  company,  which  has  done  what 
is  necessary  under  the  statute  to  subject  the 
property  to  the  servitude  of  a  railway.— Id. 

£t]  (Sup.  1908) 
In  one  sense,  the  property  of  a  railroad 
company  is  private,  and  as  such  is  within  the 
protection  of  the  federal  and  state  Constitu- 
tions; but  it  is  also  subject  to  due  regulation 
as  devoted  to  a  public  use  in  a  limited  sense  for 
the  purposes  of  a  public  highway.— Pittsburgh, 
C,  C.  &  St  L.  R.  Co.  V.  Railroad  Commission, 
171  Ind.  189,  86  N.  B.  328. 

[u]     (Sup.  1908) 

The  adoption  by  the  promoted  railroad 
company  of  the  promoters'  acts  in  locating  and 
purchasing  the  right  of  way,  upon  their  convey- 
ance of  the  land  to  it  after  the  other  railroad 
had  appropriated  the  land  by  eminent  domain 
proceedings,  could  not  relate  back  to  the  pre- 
liminary location  and  purchase  by  the  promot- 
ers and  become  effective  as  of  that  date,  so  as 
to  devest  the  servitude  placed  thereon  by  the 
eminent  domain  proceedings,  but  was  of  no 
more  legal  effect  than  would  have  been  a  new 
contract  of  the  same  date.— Toledo  &  I.  Trac- 
tion Co.  V.  Toledo  &  C.  I.  R.  Co.,  171  Ind.  213, 
86  N.  E.  54. 

The  conveyances  of  the  land  by  the  individ- 
uals to  the  contemplated  railroad  upon  its  in- 
corporation subsequent  to  the  appropriation  of 
the  land  by  condemnation  proceedings  of  the 
other  railroad,  and  consequently  with  a  servi- 
tude fastened  thereon,  did  not  confer  on  the 
company  any  better  right  to  the  land  than  the 
individuals  had  at  the  time  of  conveyance.— Id. 

Where  individuals  not  invested  by  statute 
with  any  right  to  condemn  land  for  a  railroad 
right  of  way,  purdiased  land  for  the  right  of 
way  of  an  unorganized  railroad  which  they  were 
promoting  and   intended  to  incorporate  in  the 


future,  and  caused  the  right  of  way  to  be  sur- 
veyed and  staked  off,  their  contracts  with  the 
landowners  were  their  individual  contracts,  not 
the  contracts  of  the  proposed  railroad,  and  did 
not  withdraw  the  land  from  the  power  of  the 
state  to  appropriate  it  for  a  public  use,  and 
hence  another  duly  organized  railroad  could 
condemn  the  land  under  the  eminent  domain  aet 
for  a  right  of  way.— Id. 

[T]      (App.  1908) 

An  interurban  railway  has  the  right  to 
cross  the  tracks  of  a  railway  company  in  a 
street  of  a  town  through  which  it  has  a  fran- 
chise, since  the  construction  of  such  interurban 
railway  is  not  an  additional  servitude.— Cleve- 
land, C,  C.  &  St.  L.  R.  Co.  r.  Feight^  41  Ind. 
App.  416»  84  N.  E.  15. 

[w]     (Sup.  1909) 

Where  the  right  to  maintain  a  milldam 
with  a  gristmill  has  been  secured  by  condemna- 
tion, and  it  is  subsequently  run  almost  wholly 
for  private  use  or  benefit,  and  does  little  grind- 
ing for  toll,  the  dam  may  be  taken  for  public 
use  by  drainage  commissioners  to  remove  ob- 
stacles to  the  flow,  and  thus  prevent  overflows  of 
the  river  which  injured  adjacent  roads  and 
created  pools  of  stagnant  water  which  became 
a  menace  to  health.— Zehner  v.  Milner,  172  Ind. 
493,  87  N.  E.  209,  24  L.  R.  A.  (N.  S.)  383. 

[x]    (App.  1909) 
A  railroad  company  cannot  condemn  prop- 
erty already  devoted  to  a  public  use.— Miller  v. 
Cincinnati,  L.  &  A.  Electric  St.  R.  Co.,  43  Ind. 
App.  540,  88  N.  E  102. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §|  107-120. 
See,  also,  15  Cyc.  pp.  612-629;    note,  2  L. 

R.   A.  (N.  S.)  227;    notes,  24  Am.  Rep. 

551,  40  Am.  Rep.  748. 


§40.  -^  Idmited  estates  or  interests. 

[a]  (8VP.1894) 
A  purchaser  takes  title  with  the  implied 
paramount  right  of  the  public  to  acquire  the 
property  under  the  right  of  eminent  domain, 
and  a  lienor  takes  his  mortgage  and  makes 
his  loans  with  notice  of  that  paramount  rights 
and  must  submit  to  its  subsequent  exercise.— 
Murphy  r.  Beard,  38  N.  E.  33,  138  Ind.  560. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {|  96,  101. 
See,  also,  15  Cyc.  p.  611. 

152*  »—  Exemptions. 

M     (S«p.  1906) 

Bums'  Ann.  6t.  1901,  ||  4708d,  4708e, 
4708f,  providing  for  enjoining  the  construction 
of  a  railroad  on  any  ground  held,  used,  or  oc- 
cupied as  a  cemetery,  or  held  for  cemetery  pur- 
poses, protects  not  only  that  part  of  the  ceme- 
tery where  there  are  graves,  but  includes  all 
reasonable  additions,  even  though  they  are  not 
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occapied  by  graves.— McCann  v.  Trustees  of  Mt 
Oilead  Cemetery.  77  N.  B.  1090,  166  Ind.  573. 

Fob  Oasbs  fbom  Othxb  States, 

See  18  Cent.  Dia.  Bka.  Dom.  ||  121-130. 
See,  also,  15  Cyc.  p.  611. 

1 54*  Ezereis«  of  delegated  power. 

Condusiyeness  and  effect,  see  post,  |  68. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  E^m.  Dom.  ||  135-160. 

i  55.  — ^  In  seneral* 

[a]     (8«p.  1909) 

The  delegated  power  of  eminent  domain 
can  be  exercised  only  within  the  strict  terms 
of  the  grant,  and  a  company  claiming  a  delega- 
tion of  the  power  has  the  burden  of  showing 
aflSrmatively  a  grant  of  power  for  the  specific 
purpose  for*  which  it  proposes  to  use  it— Kin- 
ney V.  Citizens'  Water  &  Light  Co.  of  Green- 
wood, 90  N.  E.  129,  26  L.  R.  A.  195. 

Fob  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Ekn.  Dom.  |  135. 

{  56*  — ^  Neoessitj  for  approprimtloa. 

Condusiyeness  of  legislatiye  determination  as 
to  necessity,  see  post,  |  67. 

Delegation  of  power  to  determine  necessity  to 
judiciary,  see  Constitutional  Law,  |  61. 

Necessity  for  appropriation  of  property  pre- 
viously deyoted  to  public  use,  see  ante,  |  47. 

[a]  (8«p.  1893) 

Elliott's  Supp.  I  864,  authorizing  the  trus- 
tees of  any  public  cemetery  corporation  to  file 
a  petition  for  the  appointment  of  appraisers  to 
assess  the  value  of  land  necessary  for  ceme- 
tery uses,  is  not  unconstitutional,  as  delegating 
to  the  trustees  power  to  determine  the  neces- 
sity for  the  appropriation  of  lands.— Fameman 
V.  Mt.  Pleasant  Cemetery  Ass'n,  135  Ind.  344, 
35  N.  E.  271. 

[b]  (8VP.1909) 

Acte  1905.  p.  398*  c.  129,  |  256  (Bums* 
Ann.  St  1908,  |  8941),  provides  that  any  cor- 
poration engaged  in  the  business  of  providing  a 
city  or  town  and  its  inhabitants  with  water  as 
provided  for  in  the  two  former  sections  may  ac- 
quire such  real  estate  and  rights  of  way  as 
may  be  necessary  for  its  business  by  eminent 
domain.  Section  254,  p.  396  (Bums'  Ann.  St. 
1908,  §  8939),  referred  to,  authorizes  a  city  or 
town  to  contract  with  any  person  or  corpora- 
tion to  fumish  it  and  its  inhabitants  with  wa- 
ter, etc.  Held,  that  assuming  that  a  water  com- 
pany could  condemn  land  for  a  stub  switch, 
connecting  its  plant  with  a  railroad,  to  entitle 
it  to  do  so,  the  use  of  the  switch  must  be  made 
to  appear,  at  least,  reasonably  necessary  to  the 
performance  of  the  charter  powers  and  public 
obligations  of  the  corporation,  and  a  mere  show- 
ing that  the  desired  switch  would  afford  it  an 
economical  and  convenient  facility  in  carrying 
on  its  business,  which  would  enable  it  either 
to  make  greater  profits  or  to  serve  its  patrons 


at  lower  rates,  in  that  it  would  be  relieved 
from  transporting  fuel  and  other  supplies  from 
the  railroad  to  its  plant  by  means  of  teams  and 
wagons,  is  insufficient.— Kinney  v.  Citizens'  Wa- 
ter &  Light  Ck>.  of  Greenwood,  90  N.  B.  129, 
26  L.  R.  A.  195. 

A  water  company  could  not  condemn  such 
a  right  of  way  for  the  use  of  a  railroad  com- 
pany  to  be  under  the  control  of  such  company, 
and  to  become  a  constituent  part  of  its  railway 
system.— Id. 

Acts  1895,  p.  243,  c  123,  |  1  (Bums'  Ann. 
St.  1908,  I  5123),  provides  that  waterworics 
companies  may  condenm  lands  for  the  source  of 
supplies,  pumping  stations,  settling  basins,  fil- 
tering basins  or  tanks,  storage  reservoirs,  sup- 
ply mains,  delivery  reservoirs^  tank  or  stand 
pipes,  and  delivery  mains,  and  the  necessary 
lines  of  pipe  connecting  them.  Acts  1905,  p. 
398,  c  129,  I  256  (Burns'  Ann.  St.  1908,  I 
8941),  provides  that  any  corporation  engage<* 
in  the  business  of  providing  any  dty  or  town 
and  Its  inhabitants  with  water,  as  provided  foi 
in  the  previous  two  sections,  may  condemn  such 
real  estate  and  rights  of  way  as  may  be  neces- 
sary for  its  business.  Section  254,  p.  396 
(Bums'  Ann.  St.  1908,  |  8939),  authorizes  a 
city  or  town  to  contract  with  any  person  or 
corporation  to  fumish  it  and  its  inhabitants 
with  water,  etc  Held,  that  the  phrase  "real 
estate  and  rights  of  way"  means  such  <Hily  as 
may  be  reasonably  necessary  to  such  compan- 
ies for  const raction  and  maintenance  of  its 
works,  laying  and  maintenance  of  pipe  lines, 
mains,  and  conduits,  and  for  the  erection  and 
maintenance  of  poles,  wires,  and  other  proper 
stmctures  and  appliances,  and  not  such  ways 
of  railway  communication  as  might  become  ex- 
pedient and  desirable  because  of  an  unfavorable 
location  of  the  power  plant,  voluntarily  chosen, 
and  hence  a  right  of  way  for  a  stub  switch 
connecting  its  plant  with  a  railroad  could  not 
be  condemned  by  such  a  company.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  ||  147-160. 
See,  also,  15  <^c.  p.  632. 

f  58.  -^  Extent  of  approprimtioa. 

[a]  (Sup.  1857) 

An  extension  of  200  rods  for  the  Indian- 
apolis &  Cincinnati  Railroad  track  beyond  the 
depot  was  held  not  unreasonable.- Protzman  v. 
Indianapolis  &  C  B.  Co.»  9  Ind.  467,  68  Anu 
Dec  650. 

[b]  (Sup.  1866) 

The  power  to  appropriate  property  in  any 
manner,  without  the  consent  of  the  owner,  is 
in  derogation  of  private  right,  and  such  appro- 
priation should  not  interfere  further  than  pub- 
lic necessity  requires,  with  the  right  of  the  own- 
er to  enjoy  his  property.— Edgerton  y.  Huff,  26 
Ind.  35. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  E>m.  Dom.  H  147-160. 
See,  also,  15  Cyc.  pp.  632-638. 
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1 59.  ^.  Ezhanition  or  f  ortlier  ezeroise 
of  power, 
[a]     (Sup.  1885) 
Under  a  power  *'to  enter  apon  and  take 
possession   of,  and    use   all   and  singular   any 
lands,   streams,   and   materials    ♦    ♦    ♦    neces- 
sary for  tlie  prosecution  and  completion*'  of  a 
railroad,  held,  that  the  company  was  entitled 
to  make  successive  appropriations  as  the  neces- 
sities of  the  work  required. — Peck  v.  Louisville, 
N.  A.  &  C.  R.  Co.,  101  Ind.  360. 

For  Oases  fbom  Other  States, 

See  is  Cent.  Dig.  Em.  Dom.  ||  143-145. 
See,  also,  15  Cyc.  pp.  576,  577. 

I  63.   Acta  oonstitiitins  approprimtion  of 
property. 

Acts  constituting  exercise  of  power  of  eminent 
domain,  see  ante,  |  2. 

[a]  (Sup.  1892) 
Taking  possession  and  grading  a  right  of 
way  by  a  railroad  company,  so  as  to  make  it 
part  of  a  continuous  roadbed  nearly  100  miles 
in  length,  was  such  an  appropriation  of  the 
land  as  to  give  the  owner  thereof  a  right  of  ac- 
tion for  damages  at  that  time. — Ilarshbarger  v. 
Midland  R.  Co.,  131  Ind.  177,  27  N.  E.  352, 
30  N.  E.  1083. 

Fob  Casks  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  161-164. 
See,   also,  note,  26  Am.  Rep.  457. 

165.  Determination   of  questions   as   to 
▼aliditj  of  exercise  of  power. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  BUn.  Dom.  §§  165-170. 
See,   also,   15  Cyc.  pp.  630-632;    note,  42 
Am.  St.  Rep.  406. 

{66.  — ~  Jurisdiction  of  conrts  in  ffcn- 
eraL 

[a]    (S«p.  1910) 

Whether  a  particular  use  is  public  or  pri- 
rate  is  a  question  of  law.— Sexauer  v.  Star  Mill- 
ing Co.,  90  N.  E.  474,  26  L.  R.  A.  609. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  165-167. 
See,    also,   15  Cyc.  pp.  630-632;    note,  88 
Am.   St.   Rep.  926. 

1 67.  — "  ConelnsiTcness    and    effect    of 
lecislatiTO  action. 
[a]      (Sup.  1872) 

The  necessity  for  a  condemnation  of  land 
for  public  use  must  be  determined  by  the  lej^is- 
lature,  and  cannot  be  questioned  by  the  courts. 
—Water  Works  Co.  of  Indianapolis  v.  Burkhart, 
41  Ind.  364. 

n>]      (Sup.  1880 

While  the  ultimate  determination  of  the 
public  character  of  a  use  for  which  property  is 
proposed    to  be  condemned  is  for  the  courts, 


there  is  a  presumption  in  favor  of  the  public 
character  of  a  use  for  which  a  taking  is  au- 
thorized by  the  legislature.— Town  of  Rensse- 
laer V.  Leopold,  106  Ind.  29,  5  N.  E.  761. 

[c]  (Sup.  1892) 

The  right  of  eminent  domain  is  to  be  exer- 
cised only  when  public  necessit)*  or  convenience 
requires  it,  but,  when  the  Legislature  has  de- 
clared sudi  necessity,  the  courts  cannot  ques- 
tion the  wisdom  of  the  declaration. — Consumers' 
Gas  Trust  Co.  v.  Ilarless,  29  N.  E.  1062,  131 
Ind.  446,  15  L.  R.  A.  505. 

[d]  (Sup.  1905) 

Whether  private  property  should  be  taken 
for  public  use  in  a  particular  instance  is  a  leg- 
islative question  where  the  use  is  public  in  its 
nature.— Speck  v.  Kenoyer,  164  Ind.  431,  73  N. 
E.   896. 

[e]  (Sup.  1907) 

Where  the  Legislature  has  authorized  the 
taking  of  lands  for  the  use  declared  in  a  com- 
plaint in  condemnation  proceedings,  the  court 
will  not  decline  to  acknowledge  it  a  public  use, 
merely  because  of  an  incidental  private  advan- 
tage, unless  it  is  manifest  that  the  proposed 
use  does  not  imply  a  right  in  the  general  pub- 
lic to  its  enjoyment.— Mull  v.  Indianapolis  A 
C.  Traction  Co.,  169  Ind.  214,  81  N.  E.  657. 

[f]  (Snp.  1910) 

A  presumption  exists  in  favor  of  the  public 
character  of  a  use  declared  by  the  Legislature 
to  be  public,  but  it  is  not  conclusive  upon  the 
courts.— Sexauer  v.  Star  Milling  Co.,  90  N.  E. 
474,  26  L.  R.  A.  609. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  §f  105-167. 


f  68.  —  OonolnaiToneas    and    effect    of 
ezereise  of  delesated  power. 

[a]  (Sup.  1886) 

Unless  it  is  apparent  at  first  blush  that  the 
proposed  use  for  which  property  is  desired  to  be 
condemned  is  not  public,  courts  cannot  inter- 
fere with  the  discretion  confided  to  a  municipal 
body  in  doing  that  which  the  statute  expressly 
authorizes.— Town  of  Rensselaer  v.  Leopold,  5 
N.  E.  761,  106  Ind.  29. 

[b]  (Snp.  1900) 

Under  Bums'  Rev.  St.  1894,  |§  5655,  5656, 
5058-5661,  vesting  a  county  board  with  juris- 
diction to  establish  public  drains,  the  board  has 
power  to  locate  such  ditches  as  are  necessary 
on  the  right  of  way  of  a  railroad  company; 
and,  having  such  jurisdiction,  the  question  as 
to  whether  such  secondary  use  of  the  right  of 
way  is  so  inconsistent  with  the  former  use  as 
to  supersede  the  latter  becomes  a  question  of 
fact  for  the  determination  of  the  board,  and  an 
order  of  a  board  allowing  a  drain  in  part  on  the 
right  of  way  of  a  railroad  company  is  not  void 
because  of  absence  of  jurisdiction.— Baltimore 
&  O.  S.  W.  R.  Co.  v.  Board  of  Com'rs  of  Jack- 
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son  County,  156  Ind.  260,  58  N.  E.  837,  59 
N.  E.  856. 

[c]  (Sap.  1905) 

Burns*  Ann.  St.  1901,  §  6006,  provides  for 
the  condemnation  of  land  by  a  township  for 
school  purposes  whenever  necessary  in  the  opin- 
ion of  the  township  trustee.  Held,  that  the 
power  conferred  on  the  trustee  is  absolute,  and 
the  courts  have  no  jurisdiction  to  review  the 
exercise  of  the  trustee's  discretion.— Richland 
School  Tp.  V.  Overmyer,  73  N.  E.  811,  164  Ind. 
382. 

Where  it  is  proper  to  delegate  to  individ- 
uals or  corporations  the  power  to  appropriate 
property,  it  is  competent  to  delegate  the  au- 
thority to  decide  on  the  necessity  or  expediency 
for  the  taking.— Id. 

A  judicial  hearing  on  the  question  of  the 
propriety  or  necessity  for  exercising  the  right 
of  eminent  domain  is  not  necessary,  since  the 
exercise  of  the  power  is  one  of  political  sover- 
eignty.—Id. 

[d]  (Sup.  1906) 

Under  the  eminent  domain  act  (Acts  1905, 
p.  59 ;  Bums*  Ann.  St.  1905,  §§  893-904),  rail- 
road companies  have  a  right  to  determine  on 
the  necessity  for  taking  land  for  a  right  of 
way  without  submitting  that  question  to  a 
court  or  jury.— Vandalia  Coal  Co.  v.  Indian- 
apolis &  L.  R.  Co.,  168  Ind.  144,  79  N.  E.  1082. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  16S-170. 


n.   COMPENSATION. 

Damages    recoverable    in    action    by    property 

owner,  see  post,   §§  301-304. 
Evidence  as  to  compensation,  see  post,  §§  199- 

205. 


(A)  NECESSITY   AND    SUFFICIENCY    IN 
GENERAL. 

§  69.   Necessity  of  making  oompensation 
in  general. 
[a]      (Sap.  1857) 

The  legislature  cannot  authorize  the  tak- 
ing of  private  property  for  public  use  without 
providing  a  fair  compensation  to  the  owner. — 
Evansville  &  C.  R.  CJo.  v.  Dick,  9  Ind.  433. 

[b]  (Sni».  1864) 

Const,  art.  1,  §  21,  expressly  prohibits  the 
taking  of  private  property  for  public  use  by  a 
corporation,  unless  just  compensation  therefor 
be  first  assessed  and  tendered. — Sidener  v.  Nor- 
ristown,  H.  &  St.  L.  Turnpike  Co.,  23  Ind.  623. 

[c]  (Sop,  1865) 

Even  if  the  ground  "used  for  a  railway  own- 
ed by  a  private  corporation  might  be  appro- 
priated, in  whole  or  in  part,  for  a  common  high- 
way, under  the  right  of  eminent  domain,  yet  it 
caunot  be  thus  appropriated  without  being  paid 


for.— Crossley  v.  O'Brien,  24  Ind.  325,  87  Am. 
Dec.  329. 

[d]  (Sup.  1879) 

A  condemnation  of  designated  lands  that 
will  be  overflowed  by  the  construction  of  a  dam 
in  a  water  course,  pursuant  to  1  Rev.  St.  1876, 
p.  832,  §  12,  does  not  confer  upon  the  party 
condemning  such  land  any  easement,  appurte- 
nant to  the  land  so  appropriated,  of  the  right  to 
overflow  other  land  lying  higher  up  on  the 
stream.— Bristol  Hydraulic  Co.  v.  Boyer,  67 
Ind.  236. 

[e]  (Sup.  1885) 

Rev.  St.  1881,  §  3073,  providing  that  the 
grade  of  a  street  shall  not  be  changed  "until 
the  damages  occasioned  by  such  change  shall 
have  been  assessed  and  tendered,"  implies  that, 
where  there  is  no  injury,  there  need  be  no  as- 
sessment.—City  of  Kokomo  v.  Mahan,  100  Ind. 
242. 

[f]  (App.  1906) 

The  Legislature  cannot  delegate  the  power 
of  eminent  domain,  so  as  to  take  private  prop- 
erty without  compensation.— I^wis  Tp.  Imp.  Co. 
V.  Royer,  38  Ind.  App.  151,  76  N.  E.  1068. 

[g]  (Sup.  1907) 

The  owner  of  a  steam  railroad  is  not  en- 
titled to  compensation  for  the  crossing  of  its 
track  at  a  public  highway  intersection  by  an 
electric  interurban  road  built  on  the  highway 
with  the  consent  of  the  board  of  county  commis- 
sioners.—South  East  &  St.  L.  R.  Co.  v.  Evans- 
ville &  Mt.  V.  Electric  R.  Co.,  169  Ind.  339, 
82  N.  E.  765,  13  L.  R.  A.  (N.  S.)  916. 

[h]     (Sup.  1908) 

Neither  a  natural  person  nor  a  corporation 
can  claim  damages  on  account  of  being  com- 
pelled to  comply  with  a  police  regulation  design- 
ed to  secure  the  public  health,  safety,  or  wel- 
fare.—Cincinnati,  I.  &  W.  R.  Co.  V.  City  of  Cou- 
nersville,  170  Ind.  316,  83  N.  E.  50a 

[i]     (App.  1908) 
Property  owners  have  a  constitutional  right 
to  compensation  for  land  taken  for  public  pur- 
poses.—Posey   Tp.  of  Franklin  County   r.   Se- 
nour,  42  Ind.  App.  580,  86  N.  E.  440. 

For  Cases  fbom  other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  171-179. 
See,  also,  15  Cyc.  p.  039. 

§  70.   Constitutional  provisions. 

Persons   entitled   to   raise  constitutional   ques- 
tions, see  Constitutional  Law,  §  42. 

[a]     (Sop.  1906) 

Const,  art.  1,  §  21,  providing  that  no  man's 
property  shall  be  taken  by  law  without  just 
compensation,  is  not  a  restraint  on  the  exercise 
of  the  police  power  for  the  public  welfare  by 
which  a  particular  use  of  property  once  law- 
ful may  be  forbidden  or  property  wholly  de- 
stroyed without  compensation,  and  without  the 
fault  of  the  owner. — State  v.  Richcreek,  77  X^ 
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E.  1085,  167  Ind.  217,  5  L.  R.  A.  (N.  S.)  875, 
119  Am.  St  Rep.  491. 

[b]  (Sup.  1907) 
Bums*  Ann.  St.  1901,  §  5905f,  authorizing 
the  county  superintendent  of  schools  to  revoke 
teachers'  licenses  for  specified  grounds,  does  not 
violate  Const,  art  1,  §  21,  providing  that  prop- 
erty shall  not  be  taken  without  just  compensa- 
tion.—Stone  V.  Fritts,  169  Ind.  361,  82  N.  E. 
792,  15  L.  R.  A.  (N.  S.)  1147. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  174,  175. 
See,  also,  15  Cyc.  p.  639;    note,  18  L.  It. 
A.  166. 

§71.   Snffleienoy  of  statutory  provisions 
for  compensation. 

[a]  (Sup.  1865) 

A  provision  in  the  charter  of  a  railroad 
corporation  that  the  proprietor  of  lands  pro- 
IM>sed  to  be  taken  for  the  use  of  such  corpora- 
tion shall  file  with  the  company  his  claim  for 
damages,  that  the  company  shall  appoint  dis- 
interested men  to  award  them,  and  that,  if 
either  party  is  dissatisfied  with  the  award,  he 
may  appear  to  a  jury,  is,  except  as  to  nonresi- 
dents and  persons  under  a  disability,  constitu- 
tional.— New  Albany  &  S.  R.  Co.  v.  Connelly, 
7  Ind.  32. 

[b]  (Sup.  1907) 

Acts  1905,  p.  61,  c.  48,  §  5,  after  providing 
that  a  defendant  in  condemnation  proceedings 
may  object  to  such  proceedings  on  jurisdictional 
grounds  or  for  lack  of  power  in  plaintiff  to 
exercise  the  right,  provides  that  defendant  may 
object,  for  any  other  reason  disclosed  in  the 
complaint  or  set  up  in  such  objections,  and  for- 
bids further  pleading  except  the  answer  pro- 
vided for  in  section  8.  Section  8  (page  63)  pro- 
vides that  the  owner  may  file  exceptions  to  the 
assessment  of  damages  and  cause  the  proceed- 
ings to  advance  to  issue  and  be  tried  as  in  a 
civil  action.  The  act  further  provides  that  the 
appraisers  and  the  court  or  jury  trying  the  case 
upon  such  exceptions  shall  assess  all  damages, 
both  direct  and  consequential.  Section  11  pro- 
vides that  any  person  whose  land  may  there- 
after be  taken  for  public  use  without  having 
been  first  appropriated  under  this  or  any  prior 
law  may  proceed  to  have  his  damages  assessed 
under  this  act.  Held,  that  the  act  did  not  per- 
mit a  taking  of  private  property  without  just 
compensation,  in  contravention  of  Const,  art. 
1,  §  21. — Vandalia  Coal  Co.  v.  Indianapolis  & 
L.  R.  Co.,  168  Ind.  144,  79  N.  E.  1082. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  180-187. 
See,   also,   15  Cyc.  pp.  640-647. 

§  73.   Keoessity  of  payment  before  tak- 
ing. 

Foe  Cases  from  Other  States, 

See  18  Cent.  Dig.  E3m.  Dom.  §§  188-204; 

25  Cent.    Dig.   High.  {  350. 
See,  also,  6  Cyc.  p.  270,  15  Cyc  pp.  775- 

782. 


§  74.  -*-  In  general* 

[a]  (Sup.  1838) 

The  statute  of  1832  relating  to  the  Wabash 
&  Erie  Canal,  and  authorizing  the  appropria- 
tion of  private  property  for  public  uses,  and 
providing  for  the  subsequent  compensation  for 
the  property  so  appropriated,  was  not  uncon- 
stitutional.~Rubottom  v.  McClure,  4  Blackf. 
505. 

[b]  (Sup.  1846) 

It  is  not  essential  to  the  validity  of  a  stat- 
ute authorizing  a  canal  company  to  take  land 
necessary  for  constructing  the  canal  and  hy- 
draulic works  to  be  connected  with  it,  and  also 
for  works  necessary  for  its  navigation,  that  it 
should  require  the  land  to  be  paid  for  before 
it  is  taken  and  used,  under  the  constitution, 
providing  that  no  man's  property  shall  be  taken 
or  applied  to  public  use  without  just  compensa- 
tion being  made  therefor.— Hankins  v.  Law- 
rence, 8  Blackf.  266. 

[c]  (Sup.  1848) 

The  constitutional  prohibition  against  tak- 
ing private  property  for  public  uses  without 
compensation  being  made  therefor  does  not  re- 
quire that  compensation  shall  be  made  before 
the  taking  of  the  property,  but  leaves  it  open 
for  the  legislature  to  prescribe  the  mode  in 
which  the  amount  of  compensation  shall  be  as- 
certained and  the  time  of  payment.— McCor- 
mick  V.  Town  of  Lafayette,  1  Ind.  48,  Smith,  83. 

[d]  (Sup.  1859) 

The  damages  assessed  for  land  taken  for  a 
railroad  must  be  tendered  before  a  right  to  en- 
ter can  accrue ;  but,  if  it  is  important  for  the 
railroad  to  enter  immediately,  and  before  an 
appeal  from  the  assessment  can  be  determined, 
the  tender  and  acceptance  so  made  will  not 
preclude  them  from  having  the  damages  reduc- 
ed on  the  appeal.— Indianapolis  &  C.  R.  Co.  v. 
Brower,  12  Ind.  374. 

[e]  (Sup.  1863) 

Where  a  railroad  corporation  takes  the 
private  property  of  infant  owners  for  public 
use,  it  is  excused  from  demanding  a  relinquish- 
ment from  such  owners  or  from  offering  to 
them  compensation,  although  such  demand  and 
offer  be  ordinarily  required  by  their  charter  to 
precede  such  taking  of  individual  property. — 
Indiana  Cent.  Ry.  Co.  v.  Oakes,  20  Ind.  9. 

[f]  An  injunction  will  lie  to  restrain  a  turn- 
pike company  from  entering  upon  lands  for 
the  purpose  of  constructing  its  road  before  com- 
pensation has  been  legally  assessed  and  tender- 
ed.—(Sup.  1864)  Sidener  v.  Norristown,  11.  & 
St.  L.  Turnpike  Co.,  23  Ind.  623 ;  (18(>(>)  Nor- 
ristown, H.  &  St.  L.  Turnpike  Co.  v.  Burket, 
26  Ind.  53. 

[g]     (Sup.  1871) 

Where  the  land  of  a  citizen  is  not  actually 
appropriated  in  the  making  of  street  and  alley 
improvements,  the  owner  is  not  entitled  to  have 
the  damages  first  assessed  and  tendered ;  but 
where  it  becomes  necessary,  in  making  such  im- 
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proTements,  to  appropriate  and  use  the  real 
estate  of  a  citizen,  his  damages  must  be  first 
assessed  and  tendered.— City  of  Delphi  v.  Evans, 
36  Ind.  90,  10  Am.  Rep.  12. 

[h]     (Svp.  1872) 

The  damages  need  not  be  assessed  or  ten- 
dered before  entering  on  the  lands  if  the  stat- 
ute provides  a  reasonably  convenient  opportuni- 
ty to  obtain  the  compensation.— Jeffersonville, 
M.  &  I.  R.  Co.  V.  Daugherty,  40  Ind.  33. 

[i]  (Svp.  1874) 
Under  the  constitution  of  1851,  the  owner 
of  land  appropriated  by  a  railroad  company  can- 
not be  required  to  initiate  proceedings,  under 
the  statute,  for  the  assessment  of  damages  for 
such  appropriation.  It  is  the  duty  of  the  rail- 
road company  to  have  the  damages  assessed, 
and  to  tender  the  same  before  taking  the  land. 
This  necessarily  follows  from  the  provision  of 
the  constitution  that  no  man*s  property  shall  be 
taken  by  law  without  just  compensation,  nor, 
except  in  case  of  the  state,  without  such  com- 
pensation being  first  assessed  and  tendered.  All 
decisions  of  this  court  asserting  a  contrary  doc- 
trine are  overruled. — Cox  v.  Louisville,  N.  A.  & 
C.  R.  Co.,  48  Ind.  178. 

0]  (Sup.  1874) 
When  a  landowner  enters  into  a  written 
contract  with  a  railroad  company  to  sell,  and, 
within  a  specified  time,  to  convey  to  such  com- 
pany a  strip  of  ground  for  a  roadbed,  and  gives 
possession  to  the  purchaser,  who  thereupon 
proceeds  to  construct  the  road  through  such 
land,  the  vendor  cannot  enjoin  the  use  and  pos- 
session thereof  by  the  railroad  company,  when 
the  latter  is  not  in  default  in  performing  the 
terms  of  the  contract  By  the  agreement  to  sell 
and  convey,  the  seller  waives  his  constitutional 
right  to  have  his  damages  assessed  and  tendered 
before  possession  can  be  taken  by  the  railroad 
company.— Baltimore,  P.  &  C.  R.  Co.  v.  High- 
land, 48  Ind.  381. 

[k]    (S«p.  I8n) 

Lands  cannot  be  taken  for  the  purpose  of 
the  construction  of  a  railroad  without  first  ten- 
dering to  the  owner  all  damages  occasioned  by 
the  taking.— Aurora  &  C.  R.  Co.  v.  Miller,  56 
Ind.  88. 

[1]  (Sup.  1877) 
Under  Act  Jan.  9,  1832,  providing  for  the 
construction  of  the  Wabash  &  Erie  Canal,  the 
assessment  of  damages  to  be  made  in  favor  of 
the  owner  of  lands  appropriated  for  the  pur- 
pose of  the  construction  of  the  canal  was  to  be 
made  after  the  appropriation.— Nelson  v.  Flem- 
ing, 56  Ind.  310. 

[m]     (Svp.  1882) 

A  railroad  is  not  entitled  to  possession  of 
lands  sought  to  be  condemned  for  right  of  way 
until  after  payment  of  full  compensation  there- 
for.—Lake  Erie  &  W.  R.  Co.  v.  Kinsey,  87  Ind. 
514. 


[n]  (Sup.  1896) 
Where  the  assessment  of  benefits  in  favor 
of  a  landowner  for  the  improvement  of  a  drain 
exceeds  the  assessment  of  damages,  he  cannot 
require  the  payment  of  the  damages  assessed, 
before  his  property  is  taken  for  such  puriJose.— 
Poundstone  v.  Baldwin,  145  Ind.  139,  44  N.  E. 
191. 

Co]     (Sup.  1908) 

Under  the  Constitution  the  right  of  emi- 
nent domain  cannot  be  enjoyed  by  the  public, 
except  on  condition  that  full  compensation  for 
all  damage  to  private  property  for  that  taken 
or  injured  shall  be  first  paid  or  tendered. — 
Cincinnati,  I.  &  W.  R.  Co.  v.  City  of  Conners- 
ville,  170  Ind.  316,  83  N.  E.  503. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  188^197; 

10  Cent.  Dig.  Const.  Law,  §  879. 
See.  also,  15  Cyc.  p.  775. 

§  75.  -»-  Taking  by  state  or  mnnieipal- 
ity. 

[a]  (Sup.  184S) 

The  "act  authorizing  the  president  and 
trustees  of  the  town  of  Lafayette,  to  open  and 
grade  streets  and  construct  side  walks  in  said 
town,"  approved  January  19,  1846,  is  constitu- 
tional, and  authorizes  said  corporation  in  cer- 
tain cases  to  use  private  property  without  first 
making  compensation  therefor.— McCormick  v. 
Town  of  Lafayette,  1  Ind.  48,  Smith,  83. 

[b]  (Sup.  1859) 

Taking  land  for  highways  is  a  taking  by 
the  state,  for  which  compensation  need  not  be 
made  before  the  taking,  under  Const,  art.  1,  $ 
21.— Dronberger  ▼.  Reed,  11  Ind.  420. 

[c]  (Sup.  iseO) 

Acts  1857,  p.  61,  §§  59,  00,  do  not  require 
a  city,  in  improving  the  streets,  to  tender  and 
assess  compensation  for  the  injury  caused  abut- 
ting owners  to  them  before  the  city  proceeds  in 
the  contemplated  improvement. — City  of  Lafay- 
ette v.  Spencer,  14  Ind.  399. 

[d]  (Sup.  1862) 

Where  a  city  desires  to  appropriate  the 
property  of  an  abutting  owner  for  purposes  oi 
a  street,  it  must  first  comply  with  the  provi- 
sions of  the  law  as  to  the  assessment  and  ten- 
der of  damages.— City  of  Lafayette  v.  Bush,  19 
Ind.  326. 

[e]  (Sup.  1S72) 

It  is  not  necessary  to  the  taking  of  prop- 
erty by  the  state  that  the  damages  of  the  ag- 
grieved party  be  first  assessed  or  tendered,  if. 
by  statutory  provision,  the  injured  party  is  af- 
forded a  reasonable  and  convenient  opportun- 
ity to  obtain  compensation. — Jeflfersonville  M. 
&  I.  R.  Co.  v.  Daugherty,  40  Ind.  33. 

[f]     (Sup.  1876) 
The  entering  upon  or  taking  the  property 
of  another,  by  a  road  supervisor,  is  a  taking  by 
the  state,  and  does  not  require  prepayment,  be- 


Thls  Digest  is  compiled  on  the  Key-Number  System* 


For  ezplanationi/sde^ase  iii. 

Digitized  byV^iJ 


S  73 


[4  Ind.  Dig.— Page  293] 


EMINENT  DOMAIN,  II  (A). 


§§  79,80 


eaase  it  falls  within  the  exception  contained  in 
Const,  art.  1,  {  21,  which  ordains  that  no  man*s 
property  shall  be  taken  by  law  without  just 
compensation,  nor,  "except  in  case  of  the  state,*' 
without  just  compensation  first  assessed  and 
tendered.— McOsker  v.  Burrell,  55  Ind.  425. 

[g]     (Sup.  1878) 

An  order  of  the  board  of  county  commis- 
Bioners  in  highway  proceedings  that  the  high- 
way shall  be  located  and  established  whenever 
the  petitioners  shall  pay  to  a  certain  remon* 
stmtor  the  sum  of  $2b  should  be  construed  in 
accordance  with  Highway  Act,  §  25,  prohibiting 
the  opening  o^  a  highway  until  the  assessed 
damages  are  paid,  as  meaning  to  direct  that  the 
road  should  not  be  opened  and  worked  until 
such  $25  was  paid.— Suits  v.  Murdock,  63  Ind. 
73. 

Under  Highway  Act,  §  25  (1  Rev.  St.  1876, 
p.  533),  providing  that  no  highway  shall  be 
opened,  worked,  or  used  until  the  damages  as- 
sessed therefor  are  paid  or  deposited  in  the 
county  treasury,  a  highway  may  be  legally  laid 
out  and  established  before  the  damages  are 
paid  or  deposited,  but  cannot  be  opened  or  used 
until  that  is  done.— Id. 

[h]      (Sup.  1879) 

A.  brought  suit  against  a  city  to  enjoin  it 
from  opening  a  street  through  his  land  until 
the  damages  should  be  paid.  The  answer  al- 
leged that  the  land,  at  the  time  proceedings  to 
take  the  same  were  begun,  was,  and  for  many 
years  before  had  been,  an  open  and  public  sti-eet 
and  highway  of  said  city;  that  all  the  interest 
A.  had  in  the  land  was  the  ownership  of  the 
fee.  subject  to  a  perpetual  easement  of  a  street 
and  hii^way  over  the  land ;  and  that  the  pro- 
ceedings to  take  the  land  were  had  by  the  city 
by  mistake  and  ignorance  of  these  facts.  Held, 
on  demurrer,  that  the  answer  was  not  sufficient, 
since  the  facts  alleged  therein  did  not  show  that 
the  ground  appropriated  was  a  street  by  user, 
by  grant,  by  dedication,  or  appropriation,  or 
that  it  was  established  in  any  manner  known  to 
the  law.— City  of  Elkhart  v.  Simonton,  60  Ind. 
196. 

[i]  (Sap.  1894) 
The  damages  awarded  for  the  taking  of 
lands  by  a  municipality  are  payable  as  soon  as 
the  aiwessment  of  the  same  is  confirmed,  unless 
the  municipality  exercises  the  privilege  express- 
ly conferred  by  Rev.  St.  1881,  §  3176,  by  de- 
claring that  payment  of  the  damages  assessed 
shall  be  paid  as  therein  provided.— City  of 
Terre  Haute  v.  Blake,  36  N.  E.  422,  136  Ind. 
636. 

Ul     (Sup.  1896) 
Land   cannot   be    appropriated    for   street 
puriK>ses  unless  compensation  is  first  assessed 
and  paid  or  tendered.— City  of  New  Albany  v. 
aidres,  42  N.  E.  683,  143  Ind.  192. 

[k]     (Sup.  1903) 

Where  the  award  of  damages  in  proceed- 
ings by  a  city  to  condemn  property  for  streets 
is  appealed  to  the  circuit  court,  and  a  judgment 


in  excess  of  such  award  is  obtained  on  the  ap- 
peal, the  city  must  pay  or  tender  the  property 
owner  such  excess,  having  paid  the  original 
award  into  court,  before  the  land  can  be  final- 
ly appropriated.— Heinl  v.  City  of  Terre  Haute, 
66  N.  E.  450,  161  Ind.  44. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  198,  199 ; 

25  Cent.   Dig.  High.  {  359. 
See,  also,  15  Cyc.  p.  775. 

§  76.  — -  Entry   on   making    deposit    or 
payment  into  conrt. 
[a]     (Sup.  1886) 
The    condemning   party   may  pay   to   the 
clerk  of  the  court  the  damages  awarded,  such' 
payment  conferring  license  to  take  possession 
of  the  land.— Indiana  Oolitic  Limestone  Co.  v. 
Louisville,  N.  A.  &  C.  R.  Co.,  107  Ind.  301,  7 
N.  E.  244. 

For  Cases  fbom  Other  States. 

See  18  Cent.  Dig.  Em.  Dom.  §{  200-203. 

§§70, 80.  WaiTer     of,     or     estoppel     to 
olaim,  eompensation. 

Estoppel  by  taking  compensation,  see  Estop- 
pel, §  92. 

[a]  (Sup.  1870) 

Where  a  legally  organized  turnpike  com- 
pany located  and  constructed  its  road  upon 
land  by  the  verbal  license  of  the  owner  of  the 
land,  heldf  that  the  company 'was  entitled  to 
the  possession  of  the  roadway,  although  the 
damages  were  not  assessed  or  paid,  or  any  oth- 
er consideration  given  for  the  right  of  way.— 
Harrison,  N.  T.  R.  &  B.  Turnpike  Co.  v.  Rob- 
erts, 33  Ind.  246. 

[b]  (Sup.  1883) 

It  is  not  necessary  that  one  claiming  an 
estate  in  land  by  virtue  of  an  appropriation 
made  by  the  state  under  the  right  of  eminent 
domain  should  affirmatively  show  that  compen- 
sation has  been  paid,  where  it  appears  that  the 
landowner  filed  no  claim  within  the  time  limit- 
ed by  law.— Brookville  &  M.  Hydraulic  Co.  v. 
Butler,  91  Ind.  134,  40  Am.  Rep.  580. 

[c]  (Sup.  1887) 

A  lando^**ner  who  executes  no  conveyances, 
makes  no  representations,  and  grants  no  li- 
censes, is  not  estopped  from  claiming  damagcH 
for  land  wrongfully  seized  by  a  railroad  com- 
pany, although  iie  is  silent  while  the  work  of 
building  the  road  is  going  on.— Bloomfield  R.  Co. 
v.  Grace,  112  Ind.  128,  13  N.  E.  680. 

[d]  (Sup.  1890) 

Under  Rev.  St.  1881,  §  3953,  which  pro- 
vides that,  where  the  title  to  any  railroad  right 
of  way  shall  fail,  or  has  not  been  acquired,  the 
company  or  the  landowner  may  apply  for  n 
writ  for  the  assessment  of  damages,  the  land- 
owner is  not  barred  from  his  right  to  such  writ 
by  the  fact  that  he  voluntarily  permitted  the 
railroad  company  to  enter  upon  and  appropriate 
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his  land.— Midland  R.  Co.  v.   Smith,  125  Ind. 
509,  25  N.  E.  153. 

[e]  (Sup.  1892) 

Since  railroad  companies  are  required  by 
law  to  fence  their  right  of  way,  a  conveyance 
of  a  right  of  way  on  the  promise  of  tlie  com- 
pany to  fence  the  same  is  without  considera- 
tion, and  the  grantor  may  afterwards  have  his 
damages  assessed.— Shortle  v.  Terre  Haute  & 
I.  R.  Co.,  131  Ind.  338,  30  N.  E.  1084. 

[f]  (App.  1893) 

When  a  person  who  owns  the  fee  in  a 
street  consents  to  the  appropriation  thereof  by 
a  railroad  company  for  a  right  of  way,  he  is 
not  thereby  estopped  from  afterwards  claim- 
ing damages  for  injury  to  the  property  thus  ap- 
propriated, and  for  a  depreciation  in  value  of 
his  abutting  property,  caused  by  the  construc- 
tion and  operation  of  such  road.— Evansville  & 
K.  R.  Co.  v.  Charlton,  6  Ind.  App.  50,  33  N.  E. 
120. 

[g]  (App.  1893) 

A  grant  of  a  strip  of  land  for  a  railroad 
right  of  way  does  not  carry  by  implication  a  re- 
lease of  damages  for  injury  to  property  abutting 
on  a  street  not  in  existence  when  the  road  was 
built,  which  injury  was  caused  by  a  change  in 
the  grade  of  the  railroad  and  the  necessary  ex- 
tension of  a  fill  upon  the  street  beyond  the  limits 
of  the  right  of  way.— Egbert  v.  Lake  Shore  & 
M.  S.  R.  Co.,  0  Ind.  App.  350,  33  N.  E.  059. 

[hj     (Sup.  1903) 

Where  a  property  owner  waives  damages 
on  tiie  laying  out  of  a  rural  road,  such  waiver 
is  effectual,  even  though  the  highway  is  not 
actually  opened  until  after  the  territory  em- 
bracing it  has  passed  within  the  limits  of  an 
incorporated  town.— Lake  Shore  &  M.  S.  R,  Co. 
V.  Town  of  Whiting,  07  N.  E.  933,  101  Ind.  70. 


For  Cases  from  Other  States, 
See  18  Cent.  Dig.  Era.  Dom.  § 

25  Cent.  Dig.  High.  §  300. 
See,  also,  15  Cyc.  pp.  782,  804. 


205-214; 


(B)  TAKING  OR  INJURING  PROPERTY 
AS  GROUND  FOR  COMPENSATION. 

§  81.  Property    and    riehts     subjeot    of 
compensation. 

For  Cases  from  Otuer  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  215-232. 
See,   also,  15   Cyc.  pp.  040-052. 

^  82.  — »  Real  property  in  seneraL 
[a]     (Sup.  1907) 

Where  the  owner  of  land  stands  by  and 
without  objection  permits  a  public  schoolhouse 
to  be  constructed  thereon  in  good  faith  and  to 
he  used  for  public  school  purposes  until  public 
interests  and  convenience  become  involved,  the 
rule  that  a  structure  erected  by  a  tort-feasor  be- 
comes a  part  of  the  land  does  not  apply,  and  in 


an  action  to  condemn  the  land  the  owner  can- 
not recover  the  value  of  the  improvements  as 
part  of  the  damages. — McClarren  v.  Jefferson 
School  Tp.,  109  Ind.  140,  82  N.  E.  73,  13  L. 
R.  A.  (N.  S.)  417. 

[b]     (Sup.  1908) 

Land  taken  from  a  railroad  company  by  a 
city  in  extending  a  street  over  the  company's 
rig^t  of  way  is  taken  in  the  exercise  of  the 
right  of  eminent  domain,  and  subject  to  full 
compensation.— Cincinnati,  I.  &  W.  R.  Co.  v. 
City  of  ConnersviUe,  170  Ind.  310,  83  N.  E.  503. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  215-219. 
See,  also,  note,  5  L.  B.  A.  (N.  S.)  922. 

§  84.  Water  rights. 

Compensation  for  alteration  of  flow  or  dis- 
charge of  water,  see  post,  §  98. 

Elements  of  compensation  for  injuries  to  prop- 
erty not  taken,  see  post,  §  97. 

[a]  (Sup.  1874) 
2  Gav.  &  II.  314,  §§  OH  099,  701,  provid- 
ing that  water  shall  not  be  diverted  from  the 
bed  of  any  water. course  by  the  authority  of 
this  act,  to  the  injury  of  any  mill  or  machinery 
already  erected,  or  in  process  of  erection,  etc., 
constnied  together,  deny  the  privilege  of  the 
writ  of  assessment  of  damages,  when  asked  for 
the  purpose  of  flowing  water  back  on,  or  di- 
verting it  from,  any  mill  or  millworks  already 
erected  or  in  process  of  erection. — Lar^  v.  Test, 
48  Ind.  130. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  227-230. 
See,  also,   15  Cyc.  p.  048;    note,  48  L.  R. 
A.  098. 

§  85.  -*-  Easements  and  other  rishts  in 
real  property. 
[a]      (Sup.  1886) 

Although  abutters  have  such  a  right  of 
property  in  the  easement  of  the  street  that  the 
street  cannot  be  narrowed  except  in  the  exer- 
cise of  the  right  of  eminent  domain,  yet  a  stat- 
ute authorizing  the  laying  out,  narrowing,  etc., 
of  streets,  constitutes  such  narrowing  a  taking 
for  public  use,  for  which  compensation  must  be 
made.— Town  of  Rensselaer  v.  Leopold,  100 
Ind.  29,  5  N.  E.  701. 

[b]  A  railroad  company  authorized  by  the 
council  of  a  city  to  construct  and  operate  a 
track  on  a  way  within  the  limits  of  the  city 
has  no  authority  to  interfere  with  the  property 
rights  of  an  adjacent  owner  to  use  the  way  as 
a  passageway  to  and  from  the  adjacent  property 
without  making  compensation  therefor. — (App. 
1904)  Cincinnati,  R.  &  M.  R.  R.  v.  Miller,  30 
Ind.  App.  20,  72  N.  E.  827,  73  N.  E.  1001; 
(1900)  Same  v.  Troutman,  75  N.  E.  277,  38 
Ind.  App.  700;  Same  v.  Patterson,  39  Ind. 
App.  702,  77  N.  E.  1199. 


1  his  Digest  is  compiled  on  the  Key-Number  System.    For  explanation,  see  page  iiL 


§  85         U  In«.  Dlg.-Page  295]  EMINENT  DOMAIN,  II  (B). 


§93 


[c]  (Siip.1908) 
A  railroad  company,  having  dedicated  its 
property  to  public  use  for  purposes  of  transpor- 
tation, was  not  entitled  to  compensation  for  the 
taking  oi  its  property  necessary  for  the  con- 
struction of  a  connection  with  another  railroad 
at  a  junction  point,  pursuant  to  the  railroad 
commission's  reasonable  order  for  an  inter- 
change of  traffic— Pittsburgh,  C,  C.  &  St  I>. 
R.  Co.  V.  Railroad  Commission,  171  Ind.  189, 
86  N.  E.  328. 

Fob  Caseb  fboh  Othek  States, 

See  18  Cent.  Dig.  Bm.  Dom.  §{  221-226. 
See,  also,  15  Cyc.  p.  646. 

{86.  — —  Franohises. 

Interference  with  franchise  as  element  of  com- 
pensation to  property  not  taken,  see  post,  § 

loa 

[a]     (Sup.  1887) 

Rev.  St.  1881,  §  3903,  giving  railroad  com- 
panies the  right  to  cross  highways  without  pay- 
ing compensation  therefor,  does  not  apply  to 
gravel  roads  operated  by  private  corporations 
having  private  property  rights  therein.— Indian- 
apoUs  &  C.  Gravel-Road  Co.  v.  Belt  R.  Co.,  110 
Ind.  5,  10  N.  R  923. 

A  gravel-road  company  having  been  incor- 
porated under  the  general  laws  (Rev.  St.  1881, 
I  3G24  et  seq.),  by  which  it  is  provided  that 
where  a  gravel-road  company  occupies  an  exist- 
ing highway  in  pursuance  thereof,  and  in  ac- 
cordance with  an  order  of  the  county  board,  the 
highway  shall  become  the  property  of  the 
company,  a  railroad  company  is  not  entitled  to 
lay  and  maintain  its  track  across  such  gravel 
road  without  compensation  therefor,  notwith- 
standing the  fact  that  the  railroad  company 
would  have  had  the  right  to  cross  such  high- 
way as  against  a  former  corporation  which  had 
forfeited  its  rights  therein  before  it  had  been 
declared  a  public  highway.— Id. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {  231. 
See,  also,   15  Cyc.  p:  647. 

i  80.    Nature  of  injury   to  property   not 
taken. 

Fob  Cases  from  Other  States. 

See  18  Cent.  Dig.  Em.  Dom.  §§  233-238. 

$  91.   —  General  or  speoial  injuries. 

[a]  (Sup.  1884) 

An  abutting  lot  owner  has  no  cause  of  ac- 
tion against  a  railroad  company  for  operating 
its  railroad  in  a  street  in  the  usual  way  with 
leave  of  the  city,  where  the  injury  is  only  such 
as  the  general  public  sustains.— Dvvenger  v.  Chi- 
cago &  G.  T.  R.  Co.,  98  Ind.  153. 

[b]  (App.  1894) 

Where  a  change  of  grade  at  a  railroad 
crossing  cuts  oflf  one  entrance  to  an  alley  which 
affords  one  of  the  means  of  egress  from  and  ac- 
•cess  to  lots  abutting  on  such  alley,  and  causes 


a  material  diminution  In  the  value  of  the  lots, 
recovery  by  the  owner  cannot  be  defeated  on  the 
ground  that  l^s  injury  is  not  different  from  that 
suffered  by  the  general  public—Pennsylvania 
Co.  V.  Stanley,  10  Ind.  App.  421,  37  N.  E.  288, 
38  N.  E.  421. 

[c]     (Sup.  1910) 

Damages  are  only  allowable  to  such  persons 
as  sustain  special  injury  from  the  laying  out 
and  opening  of  a  public  highway.— Glendenning 
V.  Stahley,  91  N.  E.  234. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {§  234,  235. 

§  02.  -*-  Proper  or  improper  eonstme- 
tion  or  operation  of  "works. 

[a]  (Sup.  1864) 

Under  1  Gav.  &  H.  St  p.  231,  giving  a  city 
full  power  to  repair  streets  and  construct  drains 
and  sewers,  if  it  does  this  with  proper  skill 
and  without  malice,  a  citizen  has  no  remedy  for 
consequential  injury  suffered  thereby. — City  of 
Vincenhes  v.  Richards,  23  Ind.  381. 

[b]  (Sup.  1883) 

Where  a  city  injured  property  of  an  abut- 
ting owner  by  the  negligent  and  unskillful  im- 
provement of  a  street,  such  owner  is  entitled  to 
recover  damages  against  the  city  therefor. — 
Town  of  Princeton  v.  Gieske,  93  Ind.  102. 

[c]  (App.  19G3) 

In  a  proceeding  to  condemn  an  easement 
for  natural  gas  pipe  lines,  it  was  proper  to  in- 
struct that,  In  estimating  the  damages,  the  jury 
should  not  consider  any  injury  which  might  re- 
sult to  plaintiff  from  any  negligence  or  unskill- 
fulness  of  defendant  in  the  operation  and  main- 
tenance of  its  pipe  line  over  the  strip  of  land 
sought  to  be  appropriated  therein,  since  plain- 
tiff would  have  the  same  right  to  sue  for  and 
recover  damages  for  such  negligence  or  unskill- 
fulness  as  would  any  other  pei*son  injured 
thereby.— Muncie  Nat.  Gas  Co.  v.  Allison,  C7  N. 
E.  Ill,  31  Ind.  App.  50. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  23G. 

§  93.  -~-  Direct  or  remote,  contingent, 
or  prospective  consequences  or 
losses. 

[a]  (Sup.  1881) 

A  municipal  corporation  has  a  right  to  use 
a  public  way,  lying  outside  its  boundaries,  for 
the  purposes  of  drainage,  without  paying  or 
tendering  damages  to  adjacent  property  holders 
for  consequential  injuries. — Cummins  v.  City  of 
Seymour,  79  Ind.  401,  41  Am.  Rep.  CIS. 

[b]  (Sup.  1908) 

Under  Bums*  Ann.  St.  1908,  §  934,  pre- 
scribing a  mle  for  assessing  damages  in  condem- 
nation proceedings,  it  was  error  to  permit  an 
allowance  for  any  increased  danger  from  the 
operation  of  petitioner's  railroad  over  the  land 
sought   to  be   taken,   and   for  any  other  facts 
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shown  by  the  evidence  that  might  be  either  an- 
nojring  or  turtful  to  the  defendant,  necessarily 
caused  by  the  permanent  operation  of  the  rail- 
road over  the  land  appropriated ;  such  injuries 
beinj;  too  remote  and  speculative. — Indianapolis 
&  W.  R.  Co.  V.  Hill,  172  Ind.  402,  8G  N.  E. 
414. 

[c]  (Sup.  1909) 

Owners  of  property  in  the  vicinity  of  a 
public  square,  whose  means  of  ingress  and 
egress  would  not  be  destroyed  or  affected  by  dis- 
continuing its  use  for  public  purposes,  have  no 
vested  rights  in  its  continued  use  as  a  public 
square,  their  losses  being  merely  consequential 
and  not  direct,  and  its  discontinuance  would 
not  be  a  taking  without  compensation.— East 
Chicago  Co.  v.  City  of  H:a8t  Chicago,  171  Ind. 
C54,  87  N.  E.  17,  transferred  from  the  Appel- 
late Court  (1908)  42  Ind.  App.  383,  85  N.  E. 
783. 

[d]  (Sup.  1910) 

In  proceedings  for  the  establishment  of  a 
highway,  all  damages,  both  present  and  pros- 
pective, to  the  lands  affected,  which  are  the 
natural  and  direct  result  of  the  appropriation, 
must  be  determined,  and  no  contingent  or  specu- 
lative damages  can  be  considered,  but  only  such 
matters  as  actually  affect  the  present  worth  of 
the  land.— Glendenning  v.  Stahley,  91  N.  E.  234. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  237-238. 
See,  also,  15  Cyc.  pp.  C53-655;    note,  3  L. 
R.  A.  (N.  S.)  333. 

§  94.  Elements  of  oompensatlon  for  inju- 
ries to  property  not  taken. 

Measure  and  amount  of  compensation,  see  post, 
§§  139-141. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  236,  239- 
300;    25  Cent.  Dig.  High.  §§  358,  361. 
See,  also,  note,  47  L.  R.  A.  782. 

§  95.  — »  In  general. 

[a]  (Sup.  1882) 

Since  a  county  acquires  only  an  easement 
in  land  condemned  for  a  liighway,  evidence  of 
the  rental  value  of  the  land  taken  is  inadmis- 
sible to  show  damages  for  such  taking.— Haga- 
man  v.  Moore,  84  Ind.  496. 

[b]  (App.  1904) 

The  cost  of  removal  of  buildings  from  land 
condemned  for  a  railroad  right  of  way  forms  no 
part  of  the  damages  to  be  assessed  to  the  land- 
owner.—Wbite  V.  Cincinnati,  R.  &  M.  R.  R., 
71  N.  E.  276,  34  Ind.  App.  287. 

[c]  (Sup.  1908) 

Under  Bums'  Ann.  St.  1901,  §  5153,  em- 
powering railroad  companies  to  construct  their 
roads  across  any  highway  so  as  not  to  inter- 
fere with  the  free  use  thereof,  etc.,  and  require 
ing  the  company  to  restore  the  highway  thus 
intersected  to  its  former  state,  or  in  a  sufficient 


manner  not  to  unnecessarily  impair  its  useful- 
ness, where,  in  the  exercise  of  the  right  of  emi- 
nent domain,  a  city  extended  a  street  across  a 
railroad  right  of  way,  the  railroad  company  was 
not  entitled  to  compensation  for  the  expense  of 
constructing  and  maintaining  a  crossing  over 
the  street,  since  the  statutory  requirement,  as  a 
regulation  emanating  from  the  police  power, 
must  be  complied  with  without  compensation. — 
Oncinnati,  I.  &  W.  R.  Co.  v.  City  of  Conners- 
ville,  170  Ind.  316,  83  N.  E.  503. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Eta.  Dom.  {{  239-242, 

244,  266-268,  273. 
See,  also,  note,  4  L.  R.  A.  (N.  S.)  890. 

§  06.  »~  Taking  part  of  tract. 

[a]  (Svp.  1868) 

In  the  assessment  of  damages  due  to  the 
owner  of  lands  taken. by  a  railroad,  it  is  prop- 
er to  consider,  in  determining  the  amount,  the 
taking  of  earth  from  the  remaining  lands  where- 
with to  construct  the  roadbed.— White  Water 
Val.  R.  Co.  v.  McClure,  29  Ind.  53a 

[b]  (Sup.  1875) 

On  the  trial  of  a  proceeding  to  condemn 
land  for  the  track  of  a  railroad,  it  was  not  er- 
ror to  instruct  the  jury  that  the  landowner  was 
entitled,  as  damages,  to  the  value  of  the  land 
actually  taken,  to  which  might  be  added  any 
injury  to  the  residue  of  the  land  naturally  re- 
sulting from  the  appropriation,  and  the  con- 
struction and  operation  of  the  road  thereon, 
such  as  cutting  the  fields  into  inconvenient  and 
ill  shape,  and  destroying  means  of  communica- 
tion between  different  portions  of  the  farm,  the 
company  not  being  required  to  furnish  any 
crossing  other  than  highway  crossings,  but  be- 
ing entitled  to  exclusive  possession  of  the  strip 
taken,  and  that  the  jury  might  consider  as  dam- 
ages any  additional  amount  of  fencing  neces- 
sary to  a  safe  and  proper  use  of  the  defendant's 
improved  farm,  or  fields  already  inclosed,  as 
the  company  was  not  legally  obliged  to  fence 
the  railway  track,  except  so  far  as  it  might 
choose  to  do  so  for  the  protection  of  its  own  in- 
terests, the  law  simply  imposing  on  the  com- 
pany the  obligation  to  pay  for  animals  killed 
by  it  on  its  track  where  it  was  not,  but  might 
be,  securely  fenced.— Baltimore,  P.  &  C.  R.  Co. 
V.  Lansing,  52  Ind.  229. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {{  245-249. 
See,  also,  15  Cyc.  p.  687. 

§  97.  ^~  Taking  water  richts. 
[a]  (Sap.  1899) 
The  act  of  a  city  in  draining  its  sewage  in 
a  stream,  thereby  so  polluting  its  waters  that 
they  destroy  the  pastures  of  a  lower  riparian 
proprietor  in  flood  time  and  emit  noxious  odors 
to  his  personal  injury,  is  not  such  a  taking  of 
private  property  for  public  use  as  must  be  pre- 
ceded by  just  compensation.— City  of  Valparaiso 
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V.  Hagen,  54  N.  E.  1062,  153  Ind.  337,  48  L. 
R.  A.  707,  74  Am.  St.  Rep.  305. 

Fob  Cases  fbom  Otheb  Statks, 

See  18  Cent.  Dig.  Em.  Dom.  §§  250,  251. 
See,   also,   15   Cyc.   pp.   700-708;    note,   3 
L.  R.  A.  (X.  S.)  912. 

S  08.  — »  Alteration  of  flow  or  cUsoluirKe 
of  water. 

[a]     (Sop.  1861) 

Injuries  for  backing  water  by  dams,  etc., 
upon  the  land  of  another,  seem  to  be  embraced 
within  the  constitutional  inhibition  against  in- 
juring property  by  legislative  authority  without 
making  compensation.— Trustees  of  Wabash  & 
E.  Canal  v.  Spears,  16  Ind.  441,  79  Am.  Dec. 
444;  (1861)  New  Albany  &  S.  R.  Co.  v.  Hig- 
man,  17  Ind.  594. 

[b:      (Sup.  1876) 

A  railroad  company  is  liable  in  damages  for 
injury  occasioned  by  reason  of  the  construction 
of  a  raised  railroad  track  along  a  street  of  a 
city,  thereby  causing  the  water  from  rains  and 
freshets  to  flow  upon  adjacent  real  estate.— 
Indianapolis,  B.  &  W.  R.  Co.  v.  Smith,  52 
Ind.  428. 

[c]  (Sop.  1883) 

Where  surface  water  was  collected  in  a 
ditch,  and  turned  on  the  lands  of  another  by 
reason  of  the  negligent  grading  of  the  city  street, 
the  fact  that  such  grading  was  done  in  pursu- 
ance of  an  ordinance  of  the  city  was  no  defense 
to  the  city's  liability  for  the  injury  occasioned 
thereby.— City  of  North  Vernon  v.  Voegler,  89 
Ind.  77. 

Where  a  municipal  corporation  constructed 
a  ditch  in  such  a  manner  as  to  collect  surface 
w^ater  and  pour  it  on  another's  land,  where  it 
was  not  accustomed  to  run,  such  owner  is  en- 
titled to  recover  damages  for  the  injury  occa- 
sioned thereby. — Id. 

[d]  (Sup.  1907) 

In  condemnation  proceedings  to  acquire  a 
railroad  right  of  way,  it  is  proper  to  show  the 
damage  to  a  landowner  caused  by  the  obstruc- 
tion of  his  ditch  and  consequent  backing  of 
the  water  on  his  land  by  the  company  by  the 
construction  of  the  road ;  such  obstruction  hav- 
ing been  made  prior  to  the  trial.— New  Jersey, 
I.  &  I.  R.  Co.  V.  Tutt,  168  Ind.  205,  80  N.  E. 
420. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Diq.  Em.  Dom.  §§  252-255. 
See,  also,  15  Cyc.  pp.  660,  601,  707. 


§  lOO.   —  Oeoupation   or   use   of   street 
or  other  highway. 

Appropriation   to   new   or  additional    use,  see 

post,  I  119. 
Bffect  of  smoke,  foul  odors,  noise,  or  vibration, 

see  post,  {  104. 
Obstruction  of  access,  see  post,  §  100. 


[a]  (Sup.  1857) 

The  lot  and  street  adjoining,  as  to  the 
owner  of  the  former,  constitute  but  one  piece 
of  property,  and  an  injury  to  the  latter  is  an  in- 
jury to  the  former,  and  to  the  whole  property.— 
Protzman  v.  Indianapolis  &  C  R.  Co.,  9  Ind. 
467,  68  Am.  Dec.  650. 

[b]  (Sop.  1869) 

The  use  of  a  city  street  for  a  railroad  is 
not  a  taking  of  private  property  without  com- 
pensation, within  the  meaning  of  the  constitu- 
tion.—New  Albany  &  S.  R.  Co.  v.  O'Daily,  12: 
Ind.  551. 

[0]     (Sup.  1869) 

A  proceeding  for  the  assessment  of  dam- 
ages, under  the  act  of  1852,  cannot  be  main- 
tained against  a  railroad  company  for  laying 
their  track  in  a  public  street  in  front  of  the- 
complainant's  property.— New  Albany  &  S.  R- 
Co.  V.  O'Daily,  13  Ind.  353. 

[d]     iSvp.  1880) 

Owners  of  land  abutting  land  deeded  to  a 
railroad  for  right  of  way  cannot  object  to  the- 
company's  building  a  side  track  thereon,  which 
interfered  with  such  owners  of  the  right  of  way 
as  a  city  street.— Indianapolis,  P.  &  C.  R.  Co.  v. 
Rayl,  69  Ind.  424. 

[el      (Sap.  1881) 

The  building  and  operation  of  a  horse  rail- 
road in  the  streets  of  a  city,  by  authority  of 
the  legislature,  is  not  a  taking  of  private  prop- 
erty for  public  use,  within  the  provision  of  the 
constitution.— Eichels  v.  Evansville  St.  R.  Co. 
78  Ind.  201,  41  Am.  Rep.  561. 

[f]  (Sap.  1891) 

An  abutter  has  a  private  property  right  in 
a  street  distinct  from  that  of  the  public  of 
which  he  cannot  be  deprived  without  compensa- 
tion.—Lostutter  V.  Aurora,  26  N.  E.  184,  120 
Ind.  436,  12  L.  R.  A.  259. 

[g]  (Sap.  1891) 

A  property  owner  sustains  special  damages 
entitling  her  to  an  injunction  to  restrain  the 
construction  of  a  second  track  on  the  street 
adjacent  to  her  property,  where  the  only  means' 
of  ingress  and  egress  to  and  from  her  lot  is 
through  the  street  in  front  of  her  lot  at  the- 
point  where  the  track  is  being  constructed,  and 
the  track  is  in  such  close  proximity  to  her  house 
as  to  endanger  it  by  sparks  emitted  from  loco- 
motives, and  will  turn  the  surface  water  on 
and  overflow  her  lot.— Chicago,  St.  L.  &  P.  Ry. 
Co.  V.  Eisert,  26  N.  E.  759,  127  Ind.  156. 

[h]    (App.  1893) 

Where  a  person  owns  several  lots,  a  part 
of  w^hich  abut  on  a  street,  and  a  part  of  which 
have  no  connection  therewith,  except  in  so  far 
as  they  join  the  lots  which  abut  on  the  street, 
he  is  not  entitled  to  recover  damages  for  the 
depreciation  in  value  of  the  lots  which  do  not 
abut  on  the  streets,  on  account  of  the  loca- 
tion of  a  railroad  along  such  street. — Evans- 
ville &  R.  R.  Co.  v.  Charlton,  6  Ind.  App.  56, 
33  N.  E.  120. 
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[1]  (A  pp.  1893) 
An  owner  of  the  fee  in  the  north  half 
of  a  street  has  no  right  of  action  against  an 
olevated  road  built  on  the  south  half,  under 
Uev.  St.  1881,  §§  905-908,  providing  for  an  as- 
sessment of  damages  in  case  of  the  actual  tak- 
ing of  property.— Haslett  v.  New  Albany  Belt 
&  Terminal  R.  Co.,  7  Ind.  App.  603,  34  N.  E. 
845. 

[J]  (App.  1894) 
The  owner  of  land  abutting  on  a  street 
is  not  debarred  from  recovering  damages  from 
a  railroad  company  constructing  a  track  there- 
on, by  the  fact  that  the  municipal  authorities 
have  granted  the  company  a  right  of  way  over 
the  street.— Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co. 
V.  Harper,  11  Ind.  App.  481,  37  N.  E.  41. 

[k]     (App.  1906) 

A  street  railroad  in  a  city  street  does  not 
constitute  an  additional  burden  upon  the  real 
estate.- Indianapolis  Northern  Traction  Co.  v. 
Ramer,  37  Ind.  App.  264,  76  N.  E.  808. 

[1]  (App.  1909) 
Location  and  maintenance  of  a  telephone 
pole  in  a  street  close  to,  and  directly  in  front 
of,  the  main  entrance  of  a  saloon,  and  only  a 
short  distance  from  such  entrance,  did  not  con- 
stitute a  permanent  injury  to  the  premises. — 
Merchants'  Mut.  Tel.  Co.  v.  Hirschman,  43  Ind. 
App.  283,  87  N.  E.  238. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  256-265, 

267. 
See,  also,  15  Cyc.  pp.  662,  700-703;    notes, 

14  L.  R.  A.  381,  43  L.  R.  A.  554. 

§  101.  — »  Alteration  of  grade  of  street 
or  otker  high'way. 

[a]  The  consequential  injury  occasioned  by 
•  the  grading  of  a  street  is  not  a  taking  of  pri- 
vate property  for  public  use,  within  the  mean- 
ing of  the  prohibition  of  the  constitution. — 
(Sup.  1861)  Macy  v.  City  of  Indianapolis,  17 
Ind.  267;  (Sup.  1881)  Weis  v.  City  of  Madison, 
75  Ind.  241,  39  Am.  Rep.  135. 

[b]  (App.  1893) 

Rev.  St.  ISSl,  S  3903,  which  gives  a 
railroad  company  the  right  to  construct  its  road 
upon  or  across  any  highway,  but  provides  that 
It  must  restore  the  highway  to  its  former  state, 
or  to  a  condition  which  will  not  impair  its  use- 
fulness, does  not  relieve  a  company  from  lia- 
bility for  damages  to  property  abutting  on  a 
street  caused  by  a  change  in  the  grade  of  the 
railroad  and  the  necessary  extension  of  a  fill 
upon  the  street. — Egbert  v.  Lake  Shore  &  M. 
S.  R.  Co.,  0  Ind.  App.  350,  33  N.  E.  059. 

[c]  (App.  1894) 

The  fact  that  a  railroad  company  is  au- 
thorizpd  by  law  (Rev.  St.  1894,  §  5153;  Rev. 
St.  1881,  §  3903)  to  change  the  grade  of  a  high- 
way at  a  crossing  of  its  road  does  not  relieve 
the  company  from  liability  to  an  abutting  owner 
whose  property  is  damaged  by  such  change. —  I 


Pennsylvania  Co.  v.  Stanley,  10  Ind.  App.  421, 
37  N.  E.  288,  38  N.  E.  421. 

[d]     (App.  1910) 

Where  a  street  is  graded  pursuant  to  legal 
authority  and  in  a  careful  manner,  the  abutting 
owners  have  no  right  to  compensation  unless 
given  by  statute.— Chicago,  I.  &  L.  R.  Co.  v. 
Johnson,  90  N.  E.  507. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  269,  270; 

25  Cent.  Dig.  High.  §§  358,  361. 
See,  also,  15  Cyc.  pp.  662-664,  703. 

§  102.  »•*  Inconvenience  in  nse  of  prop- 
erty. 

[a]  The  value  of  the  land  appropriated,  and 
any  injury  to  the  residue  of  the  land  from 
which  it  is  taken,  naturally  resulting  from  the 
appropriation  and  construction  of  the  road  there- 
on, such  as  cutting  the  fields  into  an  ill  shape, 
destroying  the  convenience  of  water  for  stock 
to  a  portion  of  the  farm,  and  rendering  an  addi- 
tional amount  of  fencing  necessary,  are  all 
proper  matters  to  be  considered  in  estimating 
the  damages— (Sup.  1868)  White  Water  Val. 
R.  Co.  V.  :McClure,  29  Ind.  536;  (1873)  Mont- 
morency Gravel  Road  Co.  v.  Stockton,  43  Ind. 
328. 

[b]  (Sup.  1902) 

In  proceedings  to  open  a  highway,  the 
property  owner  is  entitled  to  compensation  for 
inconveniences.— Fifer  v.  Ritter,  64  N.  E.  463, 
159  Ind.  8. 

[c]  (Sup.  1907) 

In  railroad  right  of  way  condemnation  pro- 
ceedings, the  cutting  of  fields  into  inconvenient 
shapes,  the  interruption  of  convenient  ways  for 
animals  to  pass  from  the  farm  buildings  to  and 
from  pasture,  and  the  necessity  for  additional 
fencing  are  elements  of  damage  properly  in- 
quired into. — New  Jersey,  I.  &  I.  R.  C3o.  v. 
Tutt,  168  Ind.  205,  80  N.  E.  420. 

[d]  (Sup.  1907) 

The  cutting  of  fields  into  inconvenient 
shapes,  and  danger  from  fire  caused  by  a  proper 
use  of  the  road,  are  elements  of  damages  in  con- 
demning a  railroad  right  of  way. — Indianapolis 
&  Cincinnati  Traction  Co.  v.  Larrabee,  168 
Ind.  237,  80  N.  E.  413,  10  L.  R.  A.  (N.  S.) 
1003. 


For  Cases  from  Other  States, 
See  18  Cent.  Dig.  Em.  Dom. 
See,  also,  15  Cyc.  p.  737. 


271,  272. 


§  103.  — »  Necessity  for  fences  or  cross- 
ings. 
[a]     (Sup.  1858) 
Additional   fencing,   required  by  reason  of 
the  construction  of  a  railroad  through  a  party's 
land,  is  a  proper  matter  to  be  considered,  in  con- 
demnation proceedings,  in  estimating  the  com- 
pensation   to    which    such    party   is   entitled. — 
Evansville    I.   &    C.    Straight   Line    R.    Co.    v. 
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Fitzpatrick,  10  Ind.  120;  Same  v.  Stringer,  Id. 
6ol ;  Same  v.  Cochran,  Id.  560. 

[b]  (Sop.  1872) 

In  proceedings  to  appropriate  land  for  a 
gravel  road,  the  cost  of  material  for  and  fence 
on  each  side  of  the  road  where  it  runs  through 
the  land  of  which  a  portion  is  condemned  is  a 
projwr  element  of  damages.— Montmorency  Grav- 
el Koad  Co.  V.  Rock,  41  Ind.  263. 

[c]  (Sup.  1875) 

On  the  trial  of  a  proceeding  to  condemn 
land  for  the  track  of  a  railroad,  it  was  not 
error  to  instruct  the  jury  that  the  landowner 
was  entitled,  as  damages,  to  the  value  of  the 
land  actually  taken,  to  which  might  be  added 
any  injury  to  the  residue  of  the  land  naturally 
resulting  from  the  appropriation  and  the  con- 
struction and  operation  of  the  road  thereon, 
such  as  cutting  the  fields  into  inconvenient  and 
ill  shape,  and  destroying  means  of  communica- 
tion between  different  portions  of  the  farm, 
the  company  not  being  required  to  furnish  any 
crossing  other  than  highway  crossings,  but  be- 
ing entitled  to  exclusive  possession  of  the  strip 
taken;  and  that  the  jury  might  consider  as 
damages  any  additional  amount  of  fencinj?  nec- 
essary to  a  safe  and  proper  use  of  the  defend- 
ant's improved  farm,  or  fields  already  inclosed, 
as  the  company  was  not  legally  obliged  to 
fence  the  railway  track,  except  so  far  as  it 
might  choose  to  do  so  for  the  protection  of  its 
own  interests,  the  law  simply  imposing  on  the 
company  the  obligation  to  pay  for  animals  kill- 
ed by  it  on  its  track  where  it  was  not,  but  might 
bo,  securely  fenced.— Baltimore  &  C.  R.  Co.  v. 
Lansing,  52  Ind.  229. 

[d]  (Sup.  1884) 

Where  land  is  taken  for  a  highway,  the 
cost  of  erecting  new  fences  is  an  element  of 
damage. — Watson  v.  Crowsore,  93  Ind.  220. 

[e]  (Sup.  1902) 

In  proceedings  to  open  a  highway,  the  prop- 
erty owner  is  entitled  to  compensation  for  ad- 
ditional fences.— Fifer  v.  Ritter,  64  N.  E.  463, 
159  Ind.  a 

[f]  (Sup.  1909) 

In  a  proceeding  to  establish  a  highway 
across  railroad  tracks,  the  railroad  company 
cannot  recover  the  coat  of  wing  fences  and  cat- 
tle guards  and  of  planking  the  proposed  high- 
way, as  such  expenses  would  be  incurred  by  it 
in  complying  either  with  the  requirements  of 
Bums'  Ann.  St.  1901,  §  5153,  cl.  5  (Bums' 
Ann.  St.  1908,  §  5195,  cl.  5),  or  of  laws  passed 
in  the  exercise  of  the  police  power  of  the  state. 
-New  York,  C.  &  St.  L.  R.  Co.  v.  Rhodes,  171 
Ind.  521,  8G  N.  E.  840,  24  L.  R.  A.  (N.  S.) 
1225. 

[g]  (Sap.  1909) 

Under  Acts  1903,  p.  426,  c  227  (Burns' 
Ann.  St.  1908,  {  5707  et  seq.),  in  a  proceeding 
to  condemn  an  electric  railway  right  of  way  no 
award  can  be  made  for  the  cost  of  fencing  along 
the  right  of  way;  it  being  presumed  that  the 


company  will  obey  the  law.— Indianapolis  &  W. 
R.  Co.  V.  Branson,  172  Ind.  383,  86  N.  E.  834, 
88  N.  E.  594. 

[h]    (Sop.  1910) 

On  proceedings  for  the  establishment  of  a 
highway,  the  question  of  additional  fencing  pos- 
sibly required  by  the  appropriation  of  a  portion 
of  a  tract  of  land  should  not  be  submitted  or 
determined  as  an  independent  or  ultimate  fact, 
but  only  in  connection  with  other  facts,  and  cir- 
cumstances.—Glendenning  V.  Stahley,  91  N.  E. 
234. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  274r-277. 
See,  also,  15  Cyc.  p.  697. 

§  104.  —  Effect  of  smoke,  foul  odors, 
noise,  or  Tibration. 
[a]  (Sup.  1908) 
A  street  railway  company  operating  on  a 
city  street,  for  the  carriage  of  freight  and  pas- 
sengers, interurban  trains  of  three  cars,  each  GO 
feet  in  length,  at  a  rate  of  20  to  30  miles  an 
hour,  thereby  rendering  the  use  of  the  street 
dangerous,  and  thereby  causing  the  house  of  an 
abutting  owner  60  feet  from  the  track  to  shake 
so  as  to  cause  the  plastering  and  ceilings  and 
the  pictures  on  the  walls  to  fall,  and  to  dis- 
turb the  comfort  of  the  owner  and  his  family 
occupying  the  house,  is  liable  to  the  abutting 
owner  for  the  special  damages  sustained ;  the 
operation  of  its  cars  in  such  a  manner  by  a 
street  railway  being  unlawful  and  unjustifiable. 
— Kinsey  v.  Union  Traction  Co.,  109  Ind.  503, 
81  X.  E.  922. 


For  Cases  from  Other  States, 
See  18  Cent.  Dig.  Em.  Dom. 
See,  also,  15  Cyc.  p.  753. 


278-281. 


§  106.  — -  Obstniotion  of  aoeess. 

[a]  (Sap.  1876) 

A  railroad  company  is  liable  for  injury  oc- 
casioned by  the  construction  of  an  embankment 
in  a  street  in  front  of  a  lot  occupied  by  a  dwell- 
ing house,  thereby  rendering  the  approach  to 
the  lot  impossible  for  carriages,  wagons,  and 
vehicles,  and  inconvenient  for  foot  passengers. — 
Indianapolis,  B.  &  W.  R.  Co.  v.  Smith,  52  Ind. 
42S. 

[b]  (Sup.  1881) 

In  an  action  against  a  railroad  company 
for  damages  for  appropriating  plaintiff's  land 
for  a  right  of  way,  it  appeared  that  defendant's 
road  ran  along  the  eastern  line  of  plaintiff's 
land,  crossing  at  right  angles  two  other  rail- 
roads, which  cut  plaintiff's  land  in  two.  Held, 
that  it  was  error  to  instruct  the  jury  to  consid- 
er the  condition  of  the  two  existing  railroads 
only  in  reference  to  the  ingress  and  egress  upon 
the  east  side  of  the  land. — Union  Railroad, 
Transfer  &  Stockyard  Co.  v.  Moore,  80  Ind. 
458. 

Where  two  railroad  tracks  cross  a  land- 
owner's  private   way    between    his    house   and 
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barn,  and  defendant  company's  tracks,  which 
join  such  road  at  a  point  near  where  they  cross 
such  private  way,  cause  a  constant  obstruction 
by  cars,  locomotives,  and  smoke  of  such  tracks 
where  they  cross  such  way,  the  landowner  is 
entitled  to  compensation  for  such  obstruction. 
-Id. 

Fob  Cases  from  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  282-289. 
See,  also,  15  Cyc.  p.  740. 

§  108.  — —  laterferenee  with  franohise. 

[a]     (Sup.  1909) 

Where  a  highway  crosses  the  right  of  way 
of  a  railroad  company  at  a  point  at  which  it 
has  only  a  main  track  and  two  switch  tracks, 
no  question  can  justly  arise  as  to  the  impair- 
ment of  the  company*s  franchise  by  such  taking 
80  as  to  entitle  it  to  damages. — New  York,  C. 
&  St.  L.  R;  Co.  v.  Rhodes,  171  Ind.  521,  8G 
N.  E.  840,  24  L.  R.  A.  (N.  S.)  1225. 

Fob  Cases  from  Ohieb  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  202,  293. 
See,  also,  15  Cyc.  p.  607. 

$  100.  — »  Danger  of  personal  injury. 

[a]  (Sup.  1907) 

Damages  resulting  from  danger  to  the  per- 
son or  stock  of  the  owner  of  land  from  the  con- 
struction and  operation  of  a  trolley  line  are  too 
remote,  uncertain,  and  speculative  to  be  con- 
sidered by  the  jury  in  fixing  the  amount  of 
the  owner's  compensation  for  lands  taken  and 
for  the  depreciation  in  the  value  of  the  lands 
which  will  be  damaged,  but  not  actually  taken, 
by  the  construction  and  operation  of  the  pro- 
posed road.— Indianapolis  &  Cincinnati  Trac- 
tion Co.  V.  Larrabee,  168  Ind.  237,  80  N.  E. 
413,  10  L.  R.  A.  (N.  S.)  1003. 

[b]  (Sup.  1909) 

Under  Act  1905  (Acts  1005,  p.  02,  c.  4S),  § 
6,  authorizing  recovery  of  the  value  of  land 
condemned  for  railroad  purposes,  and  for  the 
damages  to  the  remainder  of  the  tract,  dam- 
ages which  may  arise  in  the  future  from  the 
happening  of  some  possible,  but  uncertain,  event 
cannot  be  considered,  e.  g.,  the  danger  to  which 
the  owner  and  his  family  may  be  exposed  in 
crossing  tracks,  since  it  cannot  be  assumed  that 
the  company  will  negligently  injure  him  or  his 
family,  and  since,  if  the  road  is  improperly  con- 
structed, or  is  negligently  operated,  he  has  am- 
ple remedy  notwithstanding  the  award. — Indian- 
apolis &  W.  R.  Co.  V.  Byanson,  172  Ind.  383,  86 
N.  E.  834,  88  N.  E.  594. 

For  Cases  from  Otjier  States, 

See  18  Cent.  Dig.  Em.  Dom.  §{  294,  295. 
See,  also,  15  Cyc.  p.  751. 

{110.  —  Danger  of  injnry  to  animals. 
[a]     (App.  1901) 
On  a  condemnation  of  land  by  a  railroad 
company  for  a  right  of  way,  that  horses  being 


worked  on  the  land  may  become  friguteued  by- 
trains  being  properly  operated  cannot  be  con- 
sidered by  the  jury  to  enhance  the  owner's- 
damages  by  reason  of  the  appropriation  of  the 
land,  as  such  damages  are  speculative,  and  not 
the  proper  subject  of  inquiry.— Chicago,  I.  &  E. 
R.  Co.  V.  Mason,  59  N.  E.  185,  26  Ind.  App. 
395. 

[b]     (Sup.  1907) 

Under  Acts  1903,  p.  420,  c.  227,  interurban 
railroads  are  required  to  fence  their  right  of 
way,  and  the  danger  to  animals  on  the  land  ad- 
joinipg,  but  not  taken  by  them,  will  be  only 
speculative,  and  should  not  be  considered  ia 
determining  the  diminution  of  the  market  value 
of  such  land. — Indianapolis  &  Cincinnati  Trac- 
tion Co.  V.  Larrabee,  168  Ind.  237,  80  X.  E. 
413,  10  L.  R.  A.  (N.  S.)  1003. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  294,  296,. 

297. 
See,  also,  15  Cyc.  p.  751. 


§111.  — »  Danger  from  fire« 

[a]  (Sup.  1877) 

Danger  of  fire  from  locomotives  is  an  "in- 
jury" which  the  appraisers  may  consider,  un- 
der 2  Rev.  St.  p.  32^  §  15,  regulating  the  taking 
of  land  for  a  railroad.— Swinney  v.  Ft.  Wayne,. 
M.  &  C.  R.  Co.,  59  Ind.  205. 

[b]  (Sup.  1879) 

In  proceedings  to  appropriate  land  to  the 
use  of  a  railroad  company,  the  jury  may  prop- 
erly consider  the  increased  danger  of  fire  from 
locomotives  to  the  adjoining  property  of  the- 
landowner,  and  the  consequent  increased  cost 
of  insurance  and  decreased  rental  value  of  the 
buildings,  and  also  the  injury  to  a  warehou5«o 
situated  on  the  land  and  the  facilities  for  using 
it.— Lafayette,  M.  &  B.  R.  Co.  v.  Murdock,  GS 
Ind.  137. 

[c]  (App.  1895) 

The  jury  cannot  consider,  as  an  independ- 
ent element  of  damage,  not  connected  with  the 
value  of  the  land,  probable  future  losses  caused 
by  fires  and  explosions  resulting  from  the  or- 
dinary, prudent,  and  careful  operation  and 
maintenance  of  the  pipe  line.— Indiana  Natural 
Gas  &  Oil  Co.  V.  Jones,  14  Ind.  App.  55,  42  X. 
E.  487;  Same  v.  Bailey,  Id.  697,  42  N.  E.  488; 
Same  v.  Downing,  Id.  700,  42  N.  E.  489 ;  Same 
V.  Collins,  Id.,  42  N.  E.  644 ;  Same  v.  Wooters^ 
Id.  702,  42  N.  E.  644. 

[d]     (Sup.  1907) 

The  increased  hazard  from  fire  being  set 
from  passing  locomotives  is  a  proper  considera- 
tion for  the  jury  in  estimating  the  damages. — 
New  Jersey,  I.  &  I.  R.  Co.  v.  Tutt,  168  Ind. 
205,  80  N.  E.  420. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {{  29^1,  298. 
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§  112.  ^-~  Injuries  from  oonstmotion  or 
operation,  of  works. 

[a]  (App.1904) 
On  condemnation  of  part  of  a  paper  mill 
lot,  the  measure  of  damages  is  not  only  the 
value  of  the  portion  of  the  lot  appropriated 
with  the  value  of  that  part  of  the  building 
thereon  and  fixtures  thereon,  but  also  the  in- 
jury done  to  such  paper  mill  as  a  whole,  its 
value  being  largely  as  a  unit,  and  the  damages 
being  ascertained  by  the  difference  in  the  value 
of  the  mill  before  and  after  the  appropriation. 
—White  V.  Cincinnati,  R.  &  M.  R.  R.,  34  Ind. 
App.  287,  71  N.  E.  276. 

tb]  (Svp.  1907) 
In  estimating  the  damages  to  the  landown- 
er in  condemning  a  right  of  way  for  an  interur- 
ban  railroad,  only  damages  naturally  arising 
from  the  proper  construction  and  use  of  such 
road  can  be  considered,  as  a  negligent  construc- 
tion or  improper  use  thereof  gives  an  independ- 
ent right  of  action.— Indianapolis  &  Cincinna- 
ti Traction  Co.  v.  I^rrabee,  168  Ind.  237,  80  N. 
E.  413,  10  L.  R.  A.  (N.  S.)  1003. 

[c]     (Sup.  1907) 

Damages  recoverable  for  condemning  land 
for  a  street  railroad  company's  transmission 
line  includes  the  value  of  land  appropriated  and 
such  damages  as  result  from  the  proper  con- 
struction and  operation  of  the  line.— Mull  v. 
Indianapolis  &  C  Traction  Co.,  169  Ind.  214, 
81  N.  E.  057. 

Damages  occurring  by  reason  of  the  neg- 
ligent operation  of  a  street  railroad  company's 
transmission  line  are  not  a  part  of  the  damages 
assessable  in  eminent  domain  proceedings,  but 
are  recovemble  in  an  independent  action.— Id. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {{  299,  300. 

1 1 14.   Temporary  use. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Eta.  Dom.  If  301,  302. 
See.  also,  15  Cyc.  p.  657. 

1 1X6*   -»—  Use    dvrlnc    eonstmetioiL    of 

M  (App.  1893) 
Contractors  in  constructing  a  sewer  for  a 
city  have  no  right  to  go  beyond  the  lines  of  the 
street  on  which  the  sewer  is  being  constructed, 
and  deposit  earth  on  a  lot  abutting  on  such 
street,  without  first  having  the  damages  assessed 
and  paid  or  tendered  to  the  owner.— Kinser  v. 
Dewitt,  34  N.  E.  1014,  7  Ind.  App.  597. 

[b]     (App.  1901) 

In  condemnation  proceedings  for  a  right  of 
way  by  a  railroad  company  it  was  not  error  to 
admit  evidence  of  damage  to  land  adjoining  the 
right  of  way  while  constructing  a  cut  on  the 
road,  and  as  a  necessary  result  of  proper  con- 
struction of  such  road.— Indiana  Stone  R.  Co. 
V.  Strain,  62  N.  R  63,  27  Ind.  App.  694. 


Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  301,  302. 

§117.  Appropriation  to  new  or  addition- 
ml  nse. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  303-319. 
See,  also,  15  Cyc.  pp.  068-084,  696-703. 

§118.  — •  In  Keneral. 
[a]     (Sup.  1879) 

Where  a  railroad  company  occupies  with 
its  tracks  the  banks  of  a  canal,  the  owner  of 
the  fee  of  such  canal  bank  is  entitled  to  dam- 
ages, since  the  appropriation  by  the  railroad 
company  is  an  additional  easement  to  that  of 
the  bank  of  the  canal.— Lafayette,  M.  &  B. 
R.  Co.  V.  Murdock,  68  Ind.  137. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  303. 
See,  also,  15  Cyc.  p.  668;   note,  2  L.  R.  A. 
(N.  S.)  58a 

§119.  —  Streets  or  other  hiffhways. 

[a]  (Sup.  1874) 

An  ordinary  steam  railway  is  an  additional 
servitude,  not  comprehended  within  the  ease- 
ment for  a  street,  and  which  the  abutting  own- 
er cannot  be  presumed  to  have  anticipated  or 
consented  to.— Cox  v.  Louisville,  N.  A.  &  C.  R. 
Co.,  48  Ind.  178. 

[b]  (Sup.  1881) 

Municipal  street  improvements  such  as 
drains  and  sewers  are  not  within  the  provisions 
of  the  Constitution  prohibiting  the  taking  of 
private  property  for  public  use  without  compen- 
sation first  paid  or  tendered. — Cummins  v.  City 
of  Seymour,  79  Ind.  491,  41  Am.  Rep.  618. 

[c]  (Sup.  1883) 

No  additional  burden  is  imposed  by  chang- 
ing a  highway  into  a  toll  road.  The  change  is 
not  in  the  character  of  the  servitude,  but  in  the 
mo<le  of  sustaining  the  highway  in  the  one  case 
by  taxes,  in  the  other  by  tolls.— Carter  v.  Clark, 
89  Ind.   238. 

[d]  (Sap.  1887) 

Where  an  abutting  lot  owner  has  executed 
to  a  railroad  company  a  release  of  all  damages 
on  account  of  the  location,  construction,  or 
operation  of  its  road  on  certain  portions  of  the 
street,  reciting  that  "it  is  the  intention  of  the 
parties  to  release  a  right  of  way  to  be  occupied 
by  one  track  as  now  located,"  he  cannot  enjoin 
the  company  from  laying  a  switch  on  the  same 
ties,  the  outer  rail  of  which  is  14  inches  from 
the  rail  on  that  side  of  the  main  track,  leaving 
8%  inches  of  the  original  ties  projecting  be- 
yond, and  no  additional  burden  or  injury  be- 
ing shown.— Indianapolis  &  St.  L.  R.  Co.  v. 
Calvert,  110  Ind.  555,  11  N.  E.  476. 

[e]  (Sup.  1890) 

It  is  not  necessary  as  the  future  business 
and  necessity  of  a  railway  company  aajuiring 
a  right  of  way  demands  an  additional  switch. 
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or  an  additional  track,  for  it  to  file  an  addition- 
al instrument  of  appropriation  and  have  addi- 
tional damages  assessed  resulting  to  the  prop- 
erty abutting  on  the  right  of  way  or  street  along 
which  the  additional  track  or  switch  was  to  be 
located  by  reason  of  its  construction,  and  there 
must  be  no  diflference  between  the  rights  of 
landowners  abutting  on  the  right  of  way  and 
abutting  on  the  street  in  cases  where  damages 
have  been  assessed. — White  v.  Chicago,  St.  L. 
&  P.  R.  Co.,  23  N.  E.  782,  122  Ind.  317,  7  L. 
R.  A.  257. 

[f]  (Sap.  1S90) 

The  abutting  owner  of  the  fee  of  a  county 
road  constructed  at  the  expense  of  the  land- 
owners is  entitled  to  compensation  for  its  use 
by  a  natural  gas  company  for  its  pipes,  and  a 
license  by  the  county  board  of  commissioners  to 
the  company  to  lay  its  pipes  in  the  road  only 
convejrs  the  right  of  the  county  in  the  highway, 
but  does  not  aflfect  private  property  rights.— 
Kincaid  v.  Indianapolis  Natural  Gas  Co.,  124 
Ind.  577,  24  N.  E.  lOGC,  19  Am.  St.  Rep.  113,  S 
L.  R.  A.  602. 

The  appropriation  of  land  for  a  rural  high- 
way does  not  entitle  the  local  oflScers  to  use  it 
for  any  other  than  highway  purposes  without 
compensating  the  abutting  owner,  though  they 
aciiuired  a  right  to  use  it  for  all  purposes  legit- 
imately connected  with  the  local  system  of 
liighways.— Id. 

The  laying  of  gas  pipes  in  a  highway  is  a 
taking  of  the  property  of  an  owner  of  land 
abutting  on  the  highway  within  the  Constitu- 
tion, for  which  he  is  entitled  to  compensation. 
-Id. 

The  owner  of  a  fee  in  a  suburban  highway 
has  a  special  proprietary  right  distinct  from 
that  of  the  public,  which  cannot  be  taken  with- 
out compensation.— Id. 

[g]  (Sup.  1891) 

A  city  may  take  possession  of  an  abandon- 
ed well  originally  dug  in  a  street  by  a  lot  own- 
er without  making  compensation  for  additional 
servitude.- Lostutter  v.  Aurora,  12C  Ind.  430, 
30  N.  E.  184,  12  L.  R.  A.  259. 

A  street  cannot  be  diverted  from  the  use 
to  which  it  was  dedicated,  and  no  additional 
burden  can  be  laid  thereon  without  lawful  au- 
thority and  until  compensation  has  been  paid 
or  tendered,  but  an  urban  servitude  is  very  com- 
prehensive, and  authorizes  much  larger  use  of 
the  street  than  that  authorized  by  a  suburban 
servitude. — Id. 

[h]      (App.  1S93) 

A  municipal  corporation  has  the  power  to 
grant  a  permission  to  a  railroad  company  to 
build  its  tracks  on  its  streets,  but  such  grant 
does  not  transfer  any  proprietary  rights  of  the 
persons  owning  lands  abutting  on  the  streets, 
and  does  not  impair  or  destroy  the  right  of  an 
abutting  landowner  owning  the  fee  in  the  street 
to  recover  damages  for  the  additional  burden 
imposed  on  his  land.— Ilaslett  v.  New  Albany 


Belt  &  Terminal  R.  Co.,  34  N.  E.  845,  7  Ind. 
App.  C03. 

[i]     (Sup.  1895) 

As  abutting  owners  on  a  highway  own  the 
fee  subject  to  the  easement  for  road  purpases, 
which  do  not  include  the  building  of  a  pipe  line 
along  it  for  conducting  natural  gas,  and  thus 
supplying  it  to  the  public,  the  legislature  can- 
not authorize  such  a  gas  company,  though  en- 
gaged in  a  public  enterprise,  to  so  construct 
its  line  without  making  compensation  to  the 
abutting  owner.— Consumers*  Gas  Trust  Co.  v. 
Iluntsinger,  14  Ind.  App.  156,  39  N.  E.  423,  42 
N.  E.  040. 

The  building  of  a  pipe  line  along  a  high- 
way does  not  come  within  the  uses  for  which 
highways  were  intended,  and  the  laying  of  g^is 
pipes  is  the  imposition  of  an  additional  burden 
upon  the  fee  from  that  embraced  in  the  assess- 
ment for  road  purposes  for  which  compensation 
must  be  made.— Id. 

U]  (Sup.  1898) 
The  erection  of  telephone  systems  upon  city 
streets  is  not  an  additional  servitude,  for  which 
the  adjacent  fee  owners  are  entitled  to  compen- 
sation, but  is  within  the  contemplated  uses  of 
the  street  at  the  titne  of  the  dedication. — Ma- 
gee  V.  Overshiner,  49  N.  E.  951,  40  L.  R.  A. 
370,  150  Ind.  127,  05  Am.  St.  Rep.  358. 

[k]      (App.  1899) 

Constructing  a  pipe  line  along  a  public 
highway  is  an  imposition  of  an  additional  bur- 
den on  the  fee  from  that  embraced  in  the  ease- 
ment for  highway  purposes,  for  which  compen- 
sation must  be  made  to  the  fee  owner. — Huff- 
man V.  State,  52  N.  E.  713,  21  Ind.  App.  449, 
09  Am.  St.  Rep.  308. 

[1]      (Sup.  1901) 

The  construction  of  a  subsurface  trench 
in  a  sidewalk  three  feet  wide  and  five  feet  deep, 
and  three  feet  from  an  abutter's  lot  line,  for 
a  conduit  for  telephone  wires  to  be  used  by  the 
city  public  in  intercommunication  by  electricity, 
is  not  a  new  servitude,  within  the  contemplated 
uses  of  the  street,  entitling  the  abutter  to  com- 
pensation.—Coburn  V.  New  Telephone  Co.,  59 
N.  E.  324,  150  Ind.  90,  52  L.  R.  A.  071. 

[m]      (Snp.  ]90'1) 

The  use  of  the  highways  by  street  railway 
companies  is  a  legitimate  use  of  the  highways, 
and  does  not  create  an  additional  servitude. — 
Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction  Co., 
71  N.  E.  042,  103  Ind.  208,  00  L.  R.  A.  105, 
100  Am.  St.  Rep.  222. 

The  carriage  of  light  express  matter,  pas- 
senger's baggage,  and  mail  matter  upon  street 
cars  does  not  constitute  a  ground  of  complaint 
on  the  part  of  abutting  lot  owners. — Id. 

The  construction  and  operation  of  an  inter- 
urban  electric  railroad  to  carry  passengers,  their 
baggage,  light  express  matter,  and  mail,  in 
trains  consisting  of  one,  or,  by  special  permis- 
sion of  the  board  of  public  works,  of  two,  cars, 
of  the  best  and  most  approved  pattern,  is  not 
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an  additional  servitude  upon  the  street  for 
which  the  abutting  property  owners  are  entitled 
to  compensation.— Id. 

A  railroad  cannot  construct  a  common  pas- 
senger and  freight  railroad  upon  the  streets  of 
a  city,  in.  the  absence  of  a  license  from  the 
abutting  lot  owners,  without  compensation  first 
assessed  and  paid  or  tendered.-~Id. 

[n]     (Sup.  1908) 

The  operation  by  a  corporation,  organized 
under  the  statute  providing  for  the  incorpora- 
tion of  street  railway  companies,  of  interurban 
cars  on  streets  of  a  city  with  its  permission,  for 
the  carriage  of  passengers,  express,  and  light 
freight,  is  not  an  additional  servitude  on  the 
streets,  and  abutting  owners  are  not  entitled  to 
compensation  therefor. — Kinsey  v.  Union  Trac- 
tion Co.,  169  Ind.  5C3,  81  N.  E.  922. 

[o]      (App.  1909) 

Where  the  relocation  of  a  highway  contem- 
plated the  moving  of  the  tracks  of  an  interur- 
ban street  railway  company,  the  increased  in- 
convenience and  danger  caused  by  the  relocation 
was  within  the  damages  to  be  awarded  to  the 
landowner. — Miller  v.  Cincinnati,  L.  &  A.  Elec- 
tric St.  R.  Co.,  43  Ind.  App.  540,  88  N.  E.  102. 

[Pl      (App.  1910) 

A  city  may  grant  to  a  railroad  permission 
to  build  its  tracks  on  a  street,  but  such  per- 
mission is  simply  a  grant  of  the  right  to  share 
witii  the  general  public  the  use  of  the  easement 
of  a  public  highway,  and  does  not  impair  the 
right  of  an  abutting  owner  to  recover  damages 
for  the  additional  burden  imposed  on  his  land. 
-Chicago,  I.  &  L.  R.  Co.  v.  Johnson,  90  N.  E. 
507. 

Where  a  railroad  maintained  its  track  on 
the  side  of  a  street  for  such  a  length  of  time 
as  to  bar  a  claim  for  damages  therefor,  and 
then  removed  the  track  to  the  center  of  the 
street  and  occupied  land  owned  in  fee  by  the 
abutting  owner  on  the  opposite  side  of  the 
street,  the  latter  could  recover  the  damages  for 
the  additional  burden  imposed  on  his  land, 
though  the  removal  of  the  track  was  pursuant 
to  a  lawful  requirement  of  the  city. — Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dia.  Em.  Dom.  §§  304-314. 
See,  also,   15  Cyc.  pp.  669,  670,  700-703; 

notes,  17  L.  R.  A.  474,  24  L.  R.  A.  721, 

3  L.   R.  A.  (N.  S.)  323,  4  L.  R.  A.  (N. 

S.)  202;   notes,  28  Am.  Rep.  267,  37  Am. 

Rep.   224,   56  Am.  Rep.  250;    note,  106 

Am.    St.    Rep.   233-269. 

§  120.  —  Railroad  rights  of  way. 
[al  (Sup.  1875) 
The  original  charter  of  the  Jeflfersonville, 
Madison  &  Indianapolis  Railroad  Company, 
granted  in  1846,  giving  the  company  the  right  to 
construct,  operate,  and  repair  a  railroad  not 
exceeding  60  feet  wide,  construed  in  connection 
with  the  amended  charter  of  1849  and  the  whole 
current  of  legislation  in  Indiana  regulating  the 


right  of  eminent  domain  by  uniformly  fixing  a 
limit  to  the  width  of  the  right  of  way,  the 
amended  charter  did  not  enlarge  the  width  of 
the  right  of  way,  as  fixed  and  defined  by  the 
original  charter;  but  the  company,  having  ap- 
propriated and  used  less  than  that  width,  and 
having  erected  telegraph  poles  on  only  one  side 
of  its  road,  and  made  no  use  of  the  other  side, 
except  for  the  purpose  of  keeping  its  track  in 
repair,  for  a  period  of  18  years  from  the  time 
of  the  original  appropriation,  had  no  right  to 
erect  telegraph  poles  on  the  other  side  of  its 
track,  at  the  distance  of  29  feet  from  the  center 
thereof,  without  compensation  and  payment  of 
damages  in  the  mode  provided  by  the  law  or 
charter  by  which  such  railroad  was  governed  at 
the  time  of  such  new  appropriation.—Prather  v. 
Jefifersonville,  M.  &  I.  R.  Co.,  52  Ind.  16. 

[b]    (Sup.  1894) 

As  the  right  of  way  acquired  by  a  steam- 
railroad  company  across  a  street  Is  subject  to 
the  easement  of  the  public  in  the  street,  and  as 
the  operation  of  a  street  railway  imposes  no  ad- 
ditional burden  on  a  street,  a  street-railway 
company,  which  has  acquired  from  the  local  au- 
thorities permission  to  build  so  as  to  cross  the 
tracks  of  a  steam  railroad  where  they  inter- 
sect a  street,  may  construct  its  road  across 
such  tracks  without  compensation  to  the  steam- 
railroad  company.— Chicago  &  C.  Terminal  R. 
Co.  V.  Whiting,  H.  &  E.  C.  St  Ry.  Co.  139  Ind. 
297,  38  N.  E.  604,  26  L.  R.  A.  337,  47  Am.  St. 
Rep.  264. 

Foe  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  315-319. 
See,  also,  15  Cyc.  pp.  669,  696-698. 

§  121»   Corporations    and    persons    liable 
for  oompensation. 

Liability  to  action  by  property  owner,  see  post, 
§285. 

[a]  (Sup.  18S3) 

WTiere  a  company  has  appropriated  land, 
and  a  judgment  has  been  rendered  against  it  for 
its  value,  and  the  company  is  reorganized,  the 
new  company,  entering  on  and  occupying  the 
land,  is  liable  for  the  payment  of  the  judgment, 
for  it  thereby  ratifies  the  original  appropriation. 
— T^ke  Erie  &  W.  R.  Co.  v.  Griffin,  92  Ind. 
487. 

[b]  (Sup.  1886) 

Where  a  new  railroad  corporation,  suc- 
ceeding to  the  property,  rights,  and  franchises 
of  an  older  company,  enters  upon  land  appro- 
priated by  its  predecessor,  and  continuously 
uses  the  same  for  railroad  purposes,  to  the  ex- 
clusion of  the  landowner,  it  will  be  deemed  to 
have  adopted  the  original  appropriation ;  and, 
the  value  of  the  land  having  been  determined  in 
such  original  proceedings  by  the  judgment  of  a 
court  of  competent  jurisdiction,  the  new  com- 
pany is,  in  equity,  liable  therefor,  and  it  cannot 
escape  such  liability  by  afterwards  abandoning 
the  land.— Lake  Erie  &  W.  R.  Co.  v.  Griffin, 
107  Ind.  464,  8  N.  E.  451. 
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[c]  Where  a  landowner  obtains  judgment  in 
•condemnation  proceedings  against  a  railroad 
company  for  land  appropriated  by  it  for  rail- 
road purposes,  its  successor,  which  enters  on, 
uses,  and  occupies  the  land  for  the  purposes 
for  which  it  was  condemned,  is  liable  to  such 
owner  for  the  amount  of  such  judgment. — (Sup. 
1892)  New  York,  C.  &  St.  L.  R.  Co.  v.  Ham- 
mond, 132  Ind.  475,  32  N.  E.  83 ;  (1895)  Chi- 
cago &  S.  E.  R.  Co.  V.  Galey,  141  Ind.  3(50,  39 
N.  E.  925. 

[d]      (App.  1910) 

1  hough  a  city  cannot  delegate  its  authority 
to  change  the  grade  of  a  street  to  a  railroad  oc- 
cupying it,  yet  where  a  city  fixes  the  grade  to 
enable  it  to  pave  the  street  and  the  only  right 
of  the  railroad  is  to  adjust  its  tracks  in  the 
*5treet  to  meet  the  requirements  of  the  city,  the 
railroad  doing  the  work  of  grading  the  street  is 
not  liable  for  injuries  to  abutting  owners.— 
('hicago,  I.  &  L.  R.  Co.  v.  Johnson,  90  N.  E. 
r>07. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  320-324; 

25  Cent.  Dig.   High.  §  362. 
See,  also,  15  Cyc.  pp.  786-78a 


(C)  MEASURE  ANT)  AMOUNT. 

Measure  and  amount  of  damages  recoverable 
in  action  by  property  owner,  see  post,  §§  301- 
304. 


f  122.  Neeessity  of  jnst  or  full  eompem- 
satlon  or  indemnity. 

[a]  (Sup.  1840) 

The  clause  in  the  Constitution  which  pro- 
vides  that  a  just  compensation  shall  be  made 
for  private  property  taken  for  public  use  means, 
not  that  the  property  thus  taken  shall  be  valued 
and  its  price  paid  in  money,  but  that  the  own- 
er shall  be  recompensed  for  the  actual  injury 
he  may  have  sustained— all  circumstances  con- 
sidered— by  the  measure  of  which  he  complains. 
— Mclntire  v.  SUte,  5  Blackf.  384. 

[b]  (Sup.  1909) 

In  condemnation  proceedings,  all  damages 
resulting  from  the  taking  should  be  included  in 
the  award,  since  the  award  bars  recovery  by 
the  owner  for  any  damage  which  should  have 
been  legally  included  therein.— Indianapolis  & 
W.  R.  Co.  V.  Branson,  172  Ind.  383,  86  N.  E. 
834,  88  N.  E.  594. 

[c]  (Sup.  1910) 

The  owner  of  land  need  not  accept  a  prom- 
issory stipulation  made  by  a  condemning  party 
on  its  own  motion  to  allow  the  owner  of  the 
land  privileges  in  the  land  condemned,  and  the 
owner  may  insist  on  full  pecuniary  compensa- 
tion for  property  appropriated  together  with  re- 
Bultant  damages.— Indianapolis  &  0.  Traction 
Co.  v.  Wiles,  91  N.  E.  161. 


For  Cases  from  Other  Stait:s, 

See    18   Cent.    Dig.    Em.    Dom.    {|   325, 
325%. 

§  123.   SnAcienoy  of  statutory  provisions 
as  to  amount. 

[a]  (Sup.  1865) 
Act  March  4,  1859,  §  6  (Acts  1859,  p.  5), 
which  provides  that  the  appraisers,  in  estimat- 
ing the  value  of  the  road,  shall  take  into  con- 
sideration the  location  of  the  road  for  business, 
the  competition  of  other  roads,  its  earnings,  etc., 
is  constitutional.— Louisville  &  N.  A.  R.  Co.  v. 
State  ex  rel.  McCarty,  25  Ind.  177,  87  Am. 
Dec.  358. 

[b]  (Sup.  1897) 

Act  March  6,  1891,  providing  for  condem- 
nation of  a  railroad  right  of  way  for  streets  on 
payment  of  damages  assessed  under  the  provi- 
sions of  Rev.  St.  1894,  §§  3029-3057  (Rev.  St 
1881,  §§  3166-3194,  does  not  limit  the  dam- 
ages to  the  value  of  the  real  estate  actually 
taken,  but  makes  full  provision  for  the  assess- 
ment of  all  damages.— City  of  Terre  Haute  v. 
Evansville  &  T.  H.  R.  Co.,  46  N.  E.  77,  141) 
Ind.  174,  37  L.  R.  A.  189. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  326, 
See,  also,  15  Cyc.  p.  655. 

§  124.   Time    with    reference    to    whioh 
oompensation  to  be  made. 

[a]  In  a  proceeding  to  condemn  and  appropri- 
ate land  for  the  way  of  a  railroad  company, 
the  inquiry  as  to  the  value  of  the  land  should 
relate  to  the  time  of  the  appropriation,  and 
not  to  the  time  of  the  trial  of  such  proceeding. — 
(Sup.  1844)  Vanblaricum  v.  State,  7  Blackf. 
209 ;  (1875)  Logansport,  C.  &  S.  W.  R.  Co.  v. 
Buchanan,  52  Ind.  163. 

[bl     (Sup.  1856) 

In  the  trial  of  a  suit  against  a  railroad 
company  to  recover  damages  arising  from  lay- 
ing out  the  road,  it  is  not  proper  to  receive 
evidence  of  its  value  at  the  time  of  trial.  It 
is  proper  to  prove  what  was  its  value  at  the 
time  of  the  construction  of  the  road. — Indiana 
Cent.  R.  Co.  v.  Hunter,  8  Ind.  74 ;  (1856)  Gra- 
ham V.  Evansville,  I.  &  C.  Straight  Line  R.  Co., 
Id.  276. 

[c]  (Sup.  1871) 

A  railroad  company  which  entered  upun 
land  without  consent  of  the  owner,  and  with- 
out color  of  title,  and  erected  improvements 
thereon,  and  afterwards  sought  to  appropriate 
the  land  with  authority  of  law,  held  liable  to 
the  owner  for  the  value  of  the  land  at  the  time 
of  the  legal  appropriation,  including  the  im- 
provements.—Graham  V.  Connersville  &  N.  O. 
J.  R.  Co.,  36  Ind.  463,  10  Am.  Rep.  56. 

[d]       (Sop.  1879) 

Where  proceedings  to  appropriate  land  to 
the  use  of  a  railroad  company,  and  to  assess 
damages  therefor,  were  begun  several  years  aft^ 
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er  the  company  had  entered  upon  the  land  and 
built  its  track,  the  inquiry  as  to  the  amount 
of  damages  should  relate  to  the  time  of  filing 
the  act  of  appropriation.— Lafayette,  M.  &  B. 
II.  Co.  V.  Murdock,  68  Ind.  137. 

[e]      (App.  1903) 

An  instruction  that  the  assessment  of  dam- 
ages for  property  condemned  for  a  pipe  line 
must  relate  "to  the  time  of  the  condemnation** 
is  equivalent  to  an  instruction  that  the  assess- 
ment of  the  damages  must  relate  "to  the  time 
of  the  filing  of  the  instrument  of  appropria- 
tion."—Muncie  Natural  Gas  Co.  ▼.  Allison,  67 
N.  E.  111.  31  Ind.  App.  50. 

[f]  (Svp.  1907) 
Where  lands  are  condemned  by  a  railroad 
for  a  right  of  way,  all  damages  for  rights  taken 
and  resulting  to  tiie  remaining  lands,  both  pres- 
ent and  prospective,  which  are  the  natural  and 
reasonable  incidents  of  the  proposed  improve- 
ment, must  relate  to  the  time  of  filing  the  con- 
demnation complaint.— New  Jersey,  I.  &  I.  R. 
Co.  V.  Tutt,  168  Ind.  205,  80  N.  B.  420. 

Fob  Cases  from  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  332-344. 
See,  also,  15  Cyc.  pp.  719-724. 

$  125.  Nature  and  extent  of  rifflit  taken. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  ff  345-^1. 
See,  also,  15  Cyc.  p.  685;    note,  60  K  R. 
A.  204. 

$  126.  — -  In  seneral. 

[a]  (Svp.  1883) 

When  the  fee  is  taken  in  land  by  eminent 
domain,  the  owner  must  be  awarded  value  of 
that  estate.—Brookville  &  M.  Hydraulic  Co.  v. 
BuUer,  91  Ind.  134,  46  Am.  Rep.  580. 

[b]  (App.  1898) 

Where  an  easement  in  land  is  appropriated 
for  the  laying  of  natural  gas  mains,  damages 
cannot  be  allowed  for  possible  injury  to  crops 
from  leakage  or  for  injuries  to  persons  and 
property  likely  to  result  from  explosions.~Man- 
ufacturers'  Natural  Gas  Co.  of  Indianapolis  v. 
Leslie,  51  N.  E.  510,  22  Ind.  App.  677. 

On  an  appeal  from  an  award  of  damages 
for  the  appropriation  of  an  easement  in  land  for 
the  laying  of  natural  gas  mains,  tiie  jury  should 
consider  the  relation  of  the  remainder  of  the 
farm  affected  to  the  part  condemned,  the  fact 
that  the  owners  were  deprived  of  the  privilege 
of  improving  certain  portions  of  their  land,  and 
the  liability  of  the  soil  and  crops  to  injury  by 
leakage.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  'Em.  Dom.  §§  345-347. 
See,  also,  15  Cyc.  p.  685. 

§  128.  — -  Railroad  HKhts  of  way. 

[a]    (Sap.  1908) 
Bums*   Ann.  St  1901,  {  5153,  empower! 
railroad    companies    to   construct   their    roads 


across  any  highway  so  as  not  to  interfere  with 
the  free  use  thereof,  and  requires  the  company 
to  restore  the  highway  thus  intersected  to  its 
former  state,  or  in  a  sufficient  manner  not  to 
unnecessarily  impair  its  usefulness.  Held  that, 
in  condemnation  proceedings  by  a  city  to  extend 
a  street  across  land  over  which  a  railroad  had 
an  easement  for  a  right  of  way,  instructions 
directing  the  jury  to  allow  defendant  for  the 
value  of  the  land  actually  taken  in  extending 
the  street,  for  the  value  of  the  section  of  the 
road  embankment  required  to  be  removed,  and 
for  the  cost  of  removing  the  same,  were  as 
favorable  as  defendant  was  entitled  to.— Cin- 
cinnati, I.  &  W.  R.  Co.  V.  City  of  Connersville, 

170  Ind.  316,  83  N.  E.  503. 

[b]     (Sap.  1909) 

As  the  establishment  of  a  highway  across 
the  right  of  way  of  a  railroad  company  does  not 
deprive  it  of  its  use  of  the  right  of  way,  a 
different  rule  for  ascertaining  compensation 
must  be  applied  than  that  which  obtains  in  the 
condemnation  of  land  of  others,  and  the  com- 
pany is  not  entitled  to  the  value  of  the  real 
estate  taken  and  the  injury  to  that  not  taken. 
—New  York,  C.  &  St.  L.  R.   Co.  v.  Rhodes, 

171  Ind.  521,  86  N.  E.  840,  24  L.  R.  A.  (N.  S.) 
1225. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  E^m.  Dom.  Sf  349-351. 
See,  also,  15  Cyc.   pp.  690-699;    note,  26 
Am.  St.  Rep.  498. 

§  120.   Takiim;  entire   tract   or   pieoe   of 
property. 

Fob  Cases  fbom  Otheb  States, 

See   18  Cent.   Dig.   Em.   Dom.   {J  352- 

361:^. 
See,  also,  15  Cyc.  p.  685. 

§  130.  —  Measnre   of  oompensation  In 
general* 

M     (App.  1909) 

Damages  against  an  interurban  street  rail- 
way company  for  the  relocation  of  its  tracks 
on  the  moving  of  a  liighway  must  be  restricted 
to  compensation  for  land  actually  taken,  and 
cannot  include  damages  for  improvements  and 
trees  destroyed  in  relocating  the  highway  and 
already  paid  for.— Miller  v.  Cincinnati,  L.  &  A. 
Electric  St.  R.  Co.,  43  Ind.  App.  540,  88  N.  E. 
102. 

Damages  against  an  interurban  street  rail- 
way company  for  the  use  of  property  previously 
condemned  and  abandoned  by  a  railroad  com- 
pany must  be  restricted  to  compensation  for 
land  actually  taken,  and  cannot  include  changes 
previously  made  by  the  railroad  company. — Id. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  352,  354, 

355. 
See,  also,  15  Cyc.  p.  685. 
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§131.  Valve  of  land. 

[a]  (Sup.  1873). 

In  proceedings  to  condemn  land  for  the 
use  of  a  gravel  road,  the  damages  are  assessed 
once  for  all,  and  the  jury  should  look  to  every 
circumstance  resulting  from  the  appropriation, 
present  and  future,  which  affects  the  present 
value  of  the  land.— Montmorency  Gravel  Road 
Co.  V.  Stockton,  43  Ind.  328. 

[b]  (Sop.  1877) 

In  a  proceeding  to  appropriate  land  for 
railroad  purposes,  an  instruction  from  which 
the  jury  might  understand  that  in  ascertaining 
the  amount  of  the  damages  they  were  to  con- 
sider the  value  of  the  land  as  such,  and  also 
the  value  of  the  gravel  existing  on  the  premises, 
was  erroneous.— Pittsburgh,  Ft.  W.  &  C.  R.  Co. 
V.  Swinney,  59  Ind.  100. 

(^OR  Cases  from  Other  States, 

•See  18  Cent.  Dig.  Ekn.  Dom.  §  353. 

§  1 33.  —  ImproTements  and  flztnres. 

[a]  (Sup.  1885) 

When  a  railroad  takes  a  strip  of  land,  and 
with  the  knowledge  of  the  owner  and  without 
his  objection  builds  thereon  a  railroad,  and 
afterwards  damages  are  claimed  under  the  stat- 
ute for  the  appropriation  of  the  land,  damages 
cannot  be  allowed  for  the  value  of  the  company's 
rails  and  cross-ties  laid  down  upon  the  strip  of 
land  taken.— Indiana,  B.  &  W.  R.  Co.  v.  Allen, 
100  Ind.  409. 

[b]  (App.  1904) 

Under  Bums*  Ann.  St.  1901,  §  5160,  pro- 
viding that  a  railroad  desiring  to  appropriate 
land  for  a  right  of  way  shall  deposit  with  the 
clerk  of  the  court  of  the  county  where  the  land 
lies  a  description  of  the  rights  and  interests  in- 
tended to  be  appropriated,  and  that  such  lands, 
rights,  and  interests  shall  belong  to  the  com- 
pany, to  use  for  the  purposes  specified,  by  mak- 
ing or  tendering  payment  therefor,  when  there 
are  buildings  on  the  land  they  must  be  paid  for 
as  part  of  the  realty.— White  v.  Cincinnati,  R. 
&  M.  R.  R.,  71  N.  E.  27G,  34  Ind.  App.  287. 

In  a  proceeding  to  condemn,  for  a  railroad 
right  of  way,  land  on  which  there  are  buildings 
constituting  a  manufacturing  plant,  the  machin- 
ery therein  necessary  to  carry  on  the  business 
of  the  plant,  regardless  of  the  manner  of  its 
attachment  to  the  freehold,  should  be  considered 
a  part  of  the  freehold,  in  estimating  the  dam- 
ages.— Id. 

i 

[c]  (Sop.  190?) 

One  who,  having  the  right  of  eminent  do- 
main, enters  on  another's  land  with  or  without 
consent,  and  places  improvements  thereon,  is 
not  liable  for  such  improvements  to  the  land- 
owner on  subsequent  condemnation  of  the  land. 
— McClarren  v.  Jefferson  School  Tp.,  109  Ind. 
140,  82  N.  E.  73,  13  L.  K.  A.  (N.  S.)  417. 


B^'OR  Cases  from  Other  States, 

See    18   Cent.    Dig.    Em.   Dom.   f§   358- 

361%. 
See,  also,  note,  16  L.  R.  A.  805. 

§  134.  —  Valve  for  special  use. 

[a]  (Sup.  1892) 

In  condemnation  proceedings  for  a  railway 
right  of  way,  where  the  situation  is  such  that 
the  natural  growth  of  a  city  and  the  proximity 
of  the  land  to  it  fixes  its  use  for  suburban  resi- 
dences in  the  immediate  future  with  such  cer- 
tainty as  to  make  the  land  of  additional  value 
on  that  account  at  the  time  of  the  appropria- 
tion, the  jury  may  consider  it  in  estimating  the 
amount  of  damages.— Ohio  Valley  Railway  Sc 
Terminal  Co.  v.  Kerth,  30  N.  E.  298,  130  Ind. 
314. 

[b]  (Sup.  1902) 

A  company  owning  land  is  entitled,  on  its 
condemnation,  to  the  value  of  the  land  only, 
as  its  franchise  and  right  to  construct  its  works 
are  not  taken  away,  and  the  value  of  the  land 
for  mill  dam  purposes  cannot  be  considered  in 
determining  such  damages.— Indiana  Power  Co. 
v.  St.  Joseph  &  E.  Power  Co.,  159  Ind.  42,. 
C3  N.  E.  304,  64  N.  E.  468. 

For  Cases  from  Other  States. 

See  18  Cent.  Dig.  Em.  Dom.  i  356. 

§  135.   Takins  part  of  tract  or  property. 

Elements  of  compensation  for  injuries  to  part 
not  taken,  see  ante,  §  96. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  f§  363-370. 
See,  also,  15  Cyc.  p.  6S7. 

§  136.  —  In  seneral. 

[a]  (Sup.  1879) 

In  1872  a  railroad  company  entered  up- 
on certain  land  and  built  its  track,  and  in  1877 
proceedings  to  establish  the  appropriation  were 
commenced.  Held,  in  an  action  for  the  assess- 
ment of  damages  for  said  appropriation,  that  a 
judgment  in  favor  of  the  landowner  against  the 
company,  for  its  unlawful  entry  in  1872,  was 
not  admissible  for  the  company  to  reduce  the 
damages.— I^fayette,  M.  &  B.  R.  Co.  v.  Mur- 
dock,  68  Ind.  137. 

[b]  (Sup.  1891) 

In  the  assessment  of  damages  to  the  owner 
of  land  occupied  by  a  railroad,  the  tnie  rule  is  a 
fair  and  just  comparison  of  the  value  of  the 
whole  tract  through  which  the  road  passes  be- 
fore and  after  the  improvement  is  made.— 
Evansville  &  R.  R.  Co.  v.  Swift,  128  Ind.  34, 
27  X.  E.  420. 

[c3  (Sap.  1893) 
In  estimating  the  damage  caused  to  a 
farm  by  establishing  a  highway  across  it,  evi- 
dence of  a  contemplated  change  by  the  owner 
in  his  use  of  the  farm  is  not  admissible,  siuro 
the  issue  is  as  to  the  present  damage  to  tlu» 
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land. — Goodwine 
N.   E.   1031. 


V.    Evans,   134   Ind.   2G2,   33 


[d]  (App.  1901) 
Where  real  estate  through  which  a  railroad 
right  of  way  is  sought  to  be  obtained  is  used  for 
agricultural  purposes,  evidence  of  the  value  of 
the  land  for  agricultural  purposes  with  the  rail- 
road constructed  thereon  is  admissible  on  be- 
half of  the  landowner  in  condemnation  pro- 
ceedings—Chicago, I.  &  E.  R.  Co.  V.  Curless, 
60  N.  E.  467,  2r7  Ind.  App.  306. 

le]      (Sup.  1910) 

When  a  part  only  of  a  tract  of  land  is  ap- 
propriated for  a  public  highway,  the  damage  is 
the  depreciation  in  the  value  of  the  land,  meas- 
ured by  the  difference  between  its  market  val- 
ue as  affected  and  unaffected  by  the  improve- 
ment, or  before  and  after  the  appropriation. 
When  the  injuries  exceed  the  special  benefits, 
the  damages  consist  of  two  general  elements, 
the  value  of  the  land  appropriated,  and  the 
diminished  value  per  acre  of  the  residue ;  and, 
in  determining  the  market  value  of  the  remain- 
ing parcels,  it  is  proper  to  consider,  among 
other  facts,  the  burden  of  building  and  main- 
taining additional  fences.— Glendenning  v.  JStah- 
ley,  91  N.  B.  234. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  f{  363-366. 
See,  also,  15  Cyc.  p.  687. 

§137.  »—  I<and     ooiutitntinK     single 
tract. 
fa]    (Sap.  1892) 
The  mere  establishment  of  a  line  of  rail- 
road across  a  tract  of  land  does  not  so  effectu- 
ally and  completely  divorce  the  severed  tracts 
that    the   law    will   declare   that   they   can   no 
longer  constitute  parts  of  one  entire  farm  in  as- 
sessing damages  for  the  appropriation  of  other 
rights  of  way  by  otfier  roads  through  the  land. 
—Chicago  &  W.  M.  R.  Co.  v.  Iluncheon,  30  N. 
E.  636,  130  Ind.  529. 

m     (App.  1906) 

Where  a  railroad  right  of  way  was  sought 
to  be  condemned  diagonally  through  a  farm 
consisting  of  65  acres  of  land  in  one  body,  dam- 
ages should  be  considered  and  assessed  for  the 
entire  farm.— Union  Traction  Co.  v.  Pfeil,  39 
Ind.  App.  51,  78  N.  E.  1052. 

[c]  (Sap.  1910) 
Where  remonstrator,  in  a  proceeding  for 
the  establishment  of  a  highway,  owned  a  tract 
of  land  lying  north  of  the  proposed  road,  and 
he  and  his  wife  owned  a  tract  lying  south  of  it 
as  tenants  by  entirety,  the  rule  that  in  deter- 
mining the  amount  of  special  benefits  or  dam- 
ages sustained  by  one  proprietor  all  land  be- 
longing to  him  lying  in  a  contiguous  body  and 
used  for  a  common  purpose  is  to  be  considered 
as  one  tract  was  not  applicable ;  and  hence  it 
was  proper  not  to  admit  evidence  to  show  the 
market  value  of  one  tract  considered  in  connec- 
tion with  the  other.— Glendenning  v.  Stahley, 
91  X.  E.  234. 


Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  307-369. 
See,  also,  note,  57  L.  R.  A.  932. 

§  138.  —  Injuries  to  part  not  taken. 
[a]  (App.  1904) 
Where  part  of  a  tract  of  land  is  taken  for 
a  railroad  right  of  way,  the  owner  is  entitled 
to  the  value  of  the  land  appropriated,  and  any 
injury  to  the  residue  naturally  resulting  from 
the  appropriation  and  the  construction  and  op- 
eration of  the  road  thereon.— White  v.  Cincin- 
nati, R.  &  M.  R.  R.,  71  N.  E.  270,  34  Ind.  App. 
287. 

B^OR  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  370. 
See,  also,  15  Cyc.  p.  090. 

§  139.   Injuries  to  property  not  taken. 

Elements  of  compensation,  see  ante,  §§  94-112. 
Right  to  compensation  dependent  on  nature  of 
injury,   see  ante,   §§  89-93. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  371-377. 
See,  also,  15  Cyc.  p.  691. 

§  141.  —  Depreciation  of  Talne. 

[a]    (Sap.  1892) 

In  an  action  against  a  city  for  the  wrong- 
ful taking  of  land  for  a  street,  where  the 
shrubs,  shade  trees,  and  soil  were  removed, 
and  a  street  and  sidewalk  constructed,  so  that 
the  property  could  not  be  restored  to  its  pre- 
vious condition,  besides  which  a  continuance 
of  the  street  as  a  thoroughfare  is  demande<I 
by  the  public  interest,  the  injuries  are  perma- 
nent, and  the  measure  of  damages  is  the  fair 
and  reasonable  value  of  the  land  taken.— City 
of  Ft.  Wayne  v.  Hamilton,  132  Ind.  487,  32  N. 
E.  324,  32  Am.  St.  Rep.  203. 

[b]  Where  an  owner  of  land  had  the  right  to 
use  a  way  on  adjacent  property  as  a  means  of 
ingress  to  and  egress  from  the  land,  and  as 
appurtenant  to  it,  and  a  railroad  company  built 
its  track  on  the  way,  thereby  obstructing  thf 
same,  the  owner  was  entitled  to  damages  on 
the  theory  of  a  permanent  depreciation  in  the 
value  of  the  land  occasioned  by  the  obstruction 
of  the  way.— (App.  1904)  Cincinnati,  R.  &  M. 
R.  R.  V.  Miller,  30  Ind.  App.  26,  72  N.  E. 
827,  73  N.  E.  1001 ;  Same  v.  Troutman  (1900) 
38  Ind.  App.  700,  75  N.  E.  277;  Same  v.  Pat- 
terson, 39  Ind.  App.  702,  77  N.  E.  1199. 

[c]  (App.  1905) 
The  measure  of  damages  for  an  injury  to 
land  in  opening  a  highway  through  it  is  the 
difference  between  the  market  value  at  the  time 
with  the  highway  and  its  market  value  without 
it.— Pichon  v.  Martin,  73  N.  E.  1009,  35  Ind. 
App.  167. 

[d]     (App.  1905) 

The  instruction,  in  proceedings  to  condemn 
land  for  a  railroad  right  of  way,  that  the  dam- 
ages are  to  be  determined  by  finding  the  value 
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of  the  land  remaining  after  the  company  has 
appropriated  its  right  of  way  and  built  its  road, 
and  determining  the  value  of  the  entire  lot  as 
it  now  is,  and,  deducting  one  from  the  other, 
the  difference  being  the  measure  of  damages, 
sufficiently  states  the  measure  of  damages,  the 
difference  in  value  of  the  real  estate  at  the  time 
of  the  appropriation,  and  the  value  of  the  resi- 
due after  the  strip  is  taken.— Consolidated  Trac- 
tion Co.  V.  Jordan,  75  N.  E.  301,  36  Ind.  App. 
156. 

[e]     (Sap.  1910) 

In  proceedings  to  condemn  land  for  an 
electric  railroad  right  of  way,  the  damages  must 
be  determined  by  the  fair  cash  market  value  of 
the  land  before  and  after  the  taking,  and  a  wit- 
ness testifying  on  the  subject  may  not  testify 
as  to  what  he  would  pay  for  the  land.— Indian- 
apolis &  C.  Traction  Co.  v.  Wiles,  91  N.  E.  161. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  372-376. 
See,  also,  15  Cyc.  p.  692. 

§  144.  Deduction  or  set-off  of  benefits. 

Evidence  as  to  benefits  in  action  by  property 
owner,  see  post,  §  299. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  S§  378-393. 
See,  also,   15  Cyc.   pp.   764-774;   note,   45 
Am.  Dec.  532. 

y  145.  —  In  generaL 

[a]  In  estimating  the  damages  occasioned  by 
taking  private  land  for  a  public  work,  the  bene- 
fits which  the  appraisers  are  to  take  into  con- 
sideration, under  the  statute,  are  those  result- 
ing from  the  enhanced  value  of  the  same  body 
of  land  of  which  a  part  has  been  appropriated 
to  the  public  use ;  and  benefits  resulting  to  other 
and  separate  lands  of  the  owner  are  not  to  be 
considered.— (Sup.  1840)  Mclntire  v.  State,  5 
Blackf.  384;  (1841)  State  v.  Digby,  Id.  543; 
(1844)  Vanblaricum  v.  Statte,  7  Blackf.  209. 

[b]     (Sup.  Ig40) 

A  statute  (Jan.  27,  1836)  which  allows 
that,  in  assessing  damages  occasioned  by  taking 
private  property  for  public  use,  the  benefits 
resulting  to  the  owner  from  the  construction  of 
the  work  shall  be  taken  into  consideration,  is 
not  in  violation  of  that  clause  of  the  constitu- 
tion which  provides  that  a  just  compensation 
shall  be  made  for  private  property  taken  for 
public  use.— Mclntire  v.  State,  5  Blackf.  384. 

The  constitutionality  of  a  statute  is  not  af- 
fected by  its  confining  the  assessment  for  bene- 
fits arising  from  a  public  work  to  him  who 
claims  compensation  for  property  used  in  its  ac- 
complishment.— Id. 

fc]  Under  the  statutes,  in  assessing  land  dam- 
ages in  a  railroad  case,  the  jury  are  to  disre- 
gard benefits  which  may  be  supposed  to  accrue 
to  the  landowner,  as  drainage  by  the  railroad 
ditches.— (Sup.   1854)    McMahon   v.    Cincinnati 


&  C.  Short-Line  R.  Co.,  5  Ind.  413;  (1854) 
Newcastle  &  R.  R.  Co.  v.  Brumback,  Id.  543 ; 
(1858)  Evansville,  I.  &  C.  Straight  Line  K.  Co. 
V.  Fitzpatrick,  10  Ind.  120;  (1858)  Same  v. 
Cochran,  Id.  560. 

[d]  (Sap.  1854) 

In  the  assessment  of  damages  against  a 
railroad  company  for  the  appropriation  of 
lands,  no  deduction  can  be  made  for  any  benefits 
which  may  be  supiwsed  to  result  to  the  owner  of 
the  land  to  be  appropriated.— McMahon  v.  Cin- 
cinnati &  C.  Short-Line  R.  (>>.»  5  Ind.  413. 

[e]  (Sap.  1856) 

The  charter  of  a  railroad  company  contain- 
ed the  provision  that  in  all  cases  where  any 
person  through  whose  land  the  road  may  run 
shall  refuse  to  relinquish  the  same,  or  where  a 
contract  between  the  parties  cannot  be  made, 
it  shall  be  lawful  for  the  corporation  to  give 
notice  to  a  justice  of  the  peace,  etc,  who  shall 
thereupon  summon  the  owner  to  appear,  and 
shall  appoint  12  disinterested  men,  who,  on 
oath,  shall  view  the  premises,  and,  taking  into 
consideration  the  advantage  and  disadvantage 
caused  to  the  same  by  building  the  road,  assess 
the  damage,  etc.  Held,  that  this  act  was 
against  common  right,  and  must  be  strictly  con- 
strued. Held,  further,  that  to  entitle  the  com- 
pany to  the  benefit  of  its  provisions  they  must 
have  taken  the  initiative  in  assessing  the  dam- 
ages, that  the  act  only  applied  to  a  case  where 
the  land  appropriated  was  part  of  a  tract  with 
which  the  road  came  in  contact,  and,  if  the  road 
was  not  in  such  contact  at  the  time  the  assess- 
ment was  made,  the  fact  that,  under  the  orig- 
inal laying  out,  it  had  been,  was  of  no  impor- 
tance.—Eward  V.  Lawrenceburgh  &  U.  M.  R. 
Co.,  7  Ind.  711. 

[f]  (Sap.  1856) 

In  a  suit  against  a  railroad  company  to 
recover  damages  for  land  taken,  the  defendant 
asked  that  the  following  instruction  should  be 
given  to  the  jury:  "In  ascertaining  the  extent 
of  the  injury  to  the  plaintiffs,  an  estimate  of 
the  value  of  the  property  taken,  at  the  time  of 
the  taking,  is  a  necessary  step ;  but  if  the  bene- 
fits resulting  to  the  plaintiffs,  by  the  construc- 
tion of  the  railroad,  be  equal  in  pecuniary 
value  to  the  value  of  the  property  taken  by  the 
defendant,  it  is  a  just  and  legal  compensation 
for  the  property  so  taken.**  Held,  that  the  in- 
struction should  have  been  given. — Indiana  Cent. 
R.  Co.  v.  Hunter,  8  Ind.  74 ;  Graham  v.  B^ans- 
ville,  L  &  C.  Straight  Line  R.  Co.,  Id.  276. 

[g]  (Sap.  1868) 

Any  consideration  of  the  benefits  resulting 
to  the  residue  of  the  land  from  the  building  of 
the  road  is  expressly  prohibited  by  the  statute.— 
White  Water  Val.  R.  Co.  v.  McClure,  29  Ind. 
536. 

In  a  proceeding  under  the  general  railroad 
(aw  for  an  assessment  of  damages  for  taking 
of  land,  evidence  that  the  farm  is  worth  as 
much,  or  more,  with  the  road  than  without  it. 
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is  inadmissible.  No  deduction  is  to  be  made  for 
any  benefit. — Id. 

£h]     (Sup.  1882) 

Under  Const,  art.  1,  §  21,  providing  that 
"no  man's  land  shall  be  taken  by  law  without 
just  comi)ensation,"  in  estimating  damages  for 
taking  land  for  a  highway,  the  benefits  to  the 
owner  may  be  considered. — Hagaman  v.  Moore, 
S4  Ind.  496. 

[i]  (Sup.  1892) 
Under  Const,  art  1,  §  21,  providing  that  no 
man's  property  shall  be  taken  by  law  without 
just  compensation,  land  cannot  be  subjected  to 
the  easement  of  a  highway  without  compensa- 
tion to  the  owner,  yet  such  compensation  need 
DOC  be  a  monetary  one,  as  the  benefits  inuring 
to  the  land  by  reason  of  the  location  of  the  high- 
way may  equal  the  damage  caused  by  the  ease- 
ment imposed.— Rassier  v.  Grimmer,  28  N.  B. 
866,  29  N.  E.  918.  130  Ind.  219. 

[J]  (Sap.  1892) 
In  estimating  the  damages  which  one  may 
sustain  by  reason  of  establishing  a  highway 
over  his  land,  the  benefit  he  will  receive  is  also 
to  be  considered.— Hire  v.  Kniseley,  29  N.  E. 
1132,  130  Ind.  295. 

[k]     (Sup.  1892) 

In  an  action  for  wrongfully  opening  a 
street  through  plaintilTs  property,  the  deter- 
mination of  the  verdict  by  deducting  the  value 
of  the  property  with  the  street  through  it  from 
the  value  without  such  street  is  within  Rev.  St. 
1881,  §  3172,  providing  that  "in  cases  where 
both  benefits  and  damages  shall  be  assessed  up- 
on the  same  real  estate,  or  to  the  same  person 
or  persons,  the  benefits,  if  less  than  the  dam- 
ages, shall  be  deducted  from  the  assessment  of 
damages." — City  of  Ft.  Wayne  v.  Hamilton, 
32  N.  E.  324,  132  Ind.  487,  32  Am.  St.  Rep. 
263. 

[1]     (Sup.  1893) 

In  estimating  the  damage  caused  to  a 
farm  by  establishing  a  highway  across  it,  the 
benefits  which  the  owner  will  receive  from  the 
existence  of  a  highway  should  be  considered.— 
Goodwine  v.  Evans,  134  Ind.  262,  33  N.  E. 
1031. 

[m]     (Sup.  1896) 

Under  the  rule  that  in  case  of  the  estab- 
lishment of  a  highway,  as  against  damages 
found,  the  jury  may  consider  benefits  found  by 
it,  a  verdict  and  judgment  establishing  a  high- 
way, and  awarding  the  landowner  no  damages, 
are  not  open  to  the  constitutional  objection  that 
it  is  a  taking  of  his  property  without  compen- 
sation.—Forsyth  V.  Wilcox,  143  Ind.  144,  41 
N.  B.  371. 

[n]  On  condemnation  of  land  for  the  opening 
of  a  street,  only  a  portion  of  a  certain  land- 
owner's property  having  been  taken,  the  jury 
had  a  right  to  consider  the  amount  of  benefit 
to  that  which  remained.— (1902)  Fifer  v.  Ritter, 
64  N.  E.  463,  159  Ind.  8;    (1904)  Pittsburgh, 


C,  C.  &  St.  L.  R.  Co.  V.  Town  of  Wolcott,  69  N. 
E.  451,  162  Ind.  399. 

[o]      (App.  1902) 

In  determining  the  question  of  damages 
growing  out  of  the  location  of  a  public  high- 
way, the  benefits  accruing  to  real  estate,  af- 
fected by  establishing  and  opening  such  high- 
way may  be  considered,  and  set  ot£  against  any 
damages  resulting.— Renard  v.  Grande,  64  N.  E. 
644,  29  Ind.  App.  579. 

[p]     (Sup.  1905) 

Where  land  of  a  remonstrator  in  highway 
proceedings  lay  in  one  body,  except  for  one  in- 
tervening road,  and  was  used  for  a  common  pur- 
pose, benefits  to  any  of  remonstrator's  lands 
could  be  considered  by  the  jury  in  ascertaining 
his  damages,  although  the  remonstrance  was  by 
its  terms  arbitrarily  confined  by  the  remonstra- 
tor to  part  of  the  lands.— Speck  v.  Kenoyer,  73 
N.  E.  896,  164  Ind.  431. 

[q]      (Sop.  1906) 

Under  Const,  art.  1,  §  66,  declaring  that  no 
man's  property  shall  be  taken  without  just 
compensation,  the  compensation  to  be  awarded 
an  owner  for  lands  taken  and  appropriated  for 
a  public  highway  need  not  always  be  made  in 
money,  but  the  benefits  derived  from  the  im- 
provement may  be  set  oS  against  the  damages 
caused  thereby,  and  may  suflSce  to  constitute  a 
just  compensation. — Heath  v.  Sheetz,  74  N.  E. 
505,  164  Ind.  665. 

[r]     (App.  1905) 

No  damages  can  be  recovered  by  a  re- 
monstrant in  a  highway  condemnation  proceed- 
ing where  the  benefits  to  his  land  are  as  much 
as  his  damages.— Pichon  v.  Martin,  73  N.  E. 
1009,  35  Ind.  App.  167. 

[8]  (App.  1905) 
Bums'  Ann.  St.  1901,  {  922,  providing  that 
in  estimating  damages  no  deduction  shall  be 
made  for  any  benefit  that  may  be  supposed  to 
result  to  the  owner  from  the  contemplated  work, 
applies  to  condemnation  proceedings  for  a  rail- 
road right  of  way.— Indianapolis  Northern  Trac- 
tion Co.  V.  Dunn,  76  N.  E.  269,  37  Ind.  App. 
248. 

[t]  (App.  1906) 
Civ.  Code  1852,  art.  41,  §  683  et  seq.,  pro- 
vides for  a  *'writ  of  assessment  of  damages.'* 
Section  706  authorizes  a  railroad  to  have  the 
writ,  and  section  711  provides  that  in  estimat- 
ing the  damages  no  deduction  shall  be  made 
for  any  benefit  that  might  be  supposed  to  result 
to  the  owner  from  the  contemplated  work.  1 
Rev.  St.  1852,  p.  409  (Bums*  Ann.  St.  1901,  §§ 
5134  et  seq.,  5159,  5160),  relative  to  the  incor- 
poration of  railroads,  authorizes  railroads  to 
condemn  land  and  prescribe  the  proceedings. 
Bums*  Ann.  St.  1901,  §  5468a,  as  amended  by 
Acts  1903,  p.  92,  c.  36,  provides  for  the  con- 
struction of  electric  intemrban  railways  through 
lands  not  within  the  limits  of  a  street  or  high- 
way, authorizes  the  condemnation  of  land  for 
that  purpose,  and  substantially  adopts  the  meth- 
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od  prescribed  by  the  railroad  act  of  1852  for 
the  appropriation  of  land  by  railroads.  Held 
that,  in  condemning  land  for  an  electric  inter- 
urban  railway,  damages  should  be  assessed  as 
in  case  of  assessments  for  railroads,  and  conse- 
quently no  deduction  should  be  made  for  bene- 
fits which  may  be  supposed  to  result  to  the 
landowner  from  the  construction  of  the  road. — 
Indianapolis  Northern  Traction  Co.  v.  Ramer, 
7G  N.  E.  808,  37  Ind.  App.  264. 

[u]    (App.  1906) 

In  a  proceeding  under  Bums*  Ann.  St. 
1901,  §  5468a  et  seq.,  to  condemn  land  for  an 
interurban  street  railroad,  the  jury,  in  esti- 
mating the  damages,  should  not  make  deduc- 
tions for  benefits  accruing  to  the  landowner  from 
the  construction  and  operation  of  the  road. — 
Oarrell  v.  Muncie,  H.  &  Ft.  W.  R.  Co.,  78  N. 
E.  254,  38  Ind.  App.  700. 

[V]     (App.  1906) 

In  a  proceeding  to  condemn  land  for  an 
interurban  electric  railway,  no  deduction  should 
be  made  for  benefits  accruing  to  the  landowner 
from  the  construction  and  operation  of  the 
road.— Union  Traction  Co.  v.  Pfeil,  39  Ind. 
App.  51,  78  N.  E.  1052. 

[w]     (Sup.  1910) 

In  the  establishment  of  public  highways, 
Iwncfits  derived  by  reason  of  a  road  having  been 
laid  out  may  suffice  to  constitute  just  compensa- 
tion for  the  land  taken  and  appropriated  within 
the  meaning  of  the  constitutional  provision  that 
private  property  shall  not  be  taken  without  just 
compensation.— Glendenning  v.  Stahley,  91  N. 
E.  234. 

In  proceedings  for  the  establishment  of  a 
liighway,  all  benefits,  both  present  and  prospec- 
tive, to  the  lands  affected,  which  are  the  natural 
and  direct  result  of  the  appropriation,  must  be 
determined,  and  no  contingent  or  speculative 
benefit  can  be  considered,  but  only  such  mat- 
ters as  actually  affect  the  present  w^orth  of  the 
land.— Id. 

In  proceedings  for  the  establishment  of  a 
highway,  an  instruction  that,  if  in  process  of 
time  the  proposed  road  would  reasonably  bring 
added  benefits  to  any  particular  tract  of  land, 
they  might  consider  how  much  the  benefit  would 
be  to  such  tract  by  establishing  the  road  was 
not  error.— Id. 

For  Cases  from  Otfikr  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  378-389. 

§  146.  »—  General  or  special  benefits. 
[a]      (App.  1905) 

In  proceedings  for  the  laying  out  of  a  high- 
way the  jury  are  only  authorized  to  consider 
benefits  and  damages  as  specially  applied  to  the 
specific  real  estate  over  which  the  road  is  laid 
out— Pichon  v.  Martin,  73  N.  E.  1009,  35  Ind. 
App.  167. 

[b]    (Sop.  1910) 

Where  the  situation  of  one's  land  was  such 
as  to  entitle  him  to  claim  special  damages  from 


the  laying  out  of  a  highway  over  the  same,  it 
followed  infallibly  that  special  means  and  fa- 
cilities of  ingress  and  egress  to  and  from  his 
premises  were  afforded,  making  his  benefits  in 
the  same  sense  special  and  diHerent  from  those 
resulting  to  the  general  public— Glendenning  v. 
Stahley,  91  N.  E.  234. 

For  Cases  from  Other  States^ 

See  18  Cent.  Dig.  Bm.  Dom.  §§  390-393. 
See,  also,  15  Cyc.  p.  770. 

§  149.  Amount  awarded. 
[a]      (Sup.  1890) 

An  abutting  landowner  cannot  recover 
nominal  damages  for  the  occupation  of  a  street 
by  a  railroad,  but  only  for  damages  actually 
sustained. — Burkham  v.  Ohio  &  M.  R.  Co.,  122 
Ind.  344,  23  N.  E.  799. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Eim.  Dom.  §§  327-331, 
401. 

§  150.   Inadequate   or   excessive   compen- 
sation. 
[a]      (Sup.  1892) 

In  estimating  the  damages  sustained  by  the 
owner  of  land  by  reason  of  opening  a  highway 
over  his  premises,  where  there  was  evidence 
from  which  the  jury  might  infer  that  the  benefit 
equaled  the  damage,  an  assessment  of  one  dol- 
lar will  not  be  set  aside  on  appeal  as  inade- 
quate.—Hire  V.  Kniseley,  130  Ind.  295,  29  X. 
E.  1132. 

For  Cases  from  Other  States. 

See  18  Cent.  Dig.  Em.  Dom.  f  402. 
See,  also,  15  Cyc.  p.  908. 

(D)  PERSONS  ENTITLED  AND  PAYMENT. 

Necessity  of  payment  before  taking,  see  ante, 
§§  73-7G. 

Payment  to  attorney,  see  Attorney  and  Cli- 
ent, §  98. 

§151.  Persons  entitled. 

Nature  of  right  to  compensation  awarded,  see 

post,  §  245. 
Persons    entitled    to    sue    where    property    has 

been  taken  or  injured,  see  post,  §  284. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  403-42G ; 

25  Cent.  Dig.  High.  §  360. 
See,  also,  15  Cyc.  pp.  788-800. 

§  152.  «»  In  general. 

[a]  (Sup.  1857) 

Under  the  provisions  of  Act  1836,  p.  13, 
a  lessee  for  life  or  years  may  recover  for  injuries 
to  his  interest  by  the  construction  of  railroads, 
etc.— Burbridge  v.  New  Albany  &  S.  R.  Co.,  9 
Ind.  546. 

[b]  (Sup.  1877) 

In  an  action  against  a  city  and  another, 
the  complaint  alleged  that  the  latter  became  the 
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owner  of  certain  land  subsequently  condemned 
for  street  purposes  by  such  city  by  obtaining 
a  sheriflTs  deed  therefor,  based  on  a  sheriff's 
"Sale  of  the  same  to  him  on  a  decree  foreclosing 
a  prior  mortgage  thereon  in  his  favor;  that  at 
the  time  of  such  foreclosure  such  land  was  in- 
cumbered by  the  lien  of  a  judgment  in  favor  of 
the  plaintiff,  who  had  not  been  made  a  party  to 
the  foreclosure  suit;  and  that  the  city  had 
imid  to  its  codefendant  as  damages  for  such  con- 
demnation a  sum  exceeding  the  aggregate  of 
such  decree,  interesj,  costs,  and  the  plaintiff's 
judgment.  Demand  that  the  plaintiff  be  allow- 
tnl  to  redeem  from  the  city,  or  that  such  other 
tiefendant  be  comi)elled  to  contribute.  Hcldt 
that  as  a  matter  of  equity  such  codefendant  is 
liable  to  the  plaintiff,  without  demand,  for  the 
amount  of  the  plaintiff's  judgment,  and  for  the 
costs  of  the  action.— Gimbel  v.  Stolte,  59  Ind. 
446. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  40^-406. 
See,  also,  15  Cyc.  pp.  788,  799. 

§  153.  »—  Vendor  or  purchaser. 
[a]      (Sup.  1819) 

The  grantee  of  land  abutting  on  a  stream 
<^nnot  maintain  an  action  to  recover  damages 
for  raising  the  waters  of  a  stream  by  a  dam, 
where  his  grantor,  being  the  owner  of  the  land 
at  the  time  of  the  erection  of  the  dam,  was 
awarded  damages  therefor,  if  the  damages  com- 
plaine<l  of  were  such  as  were  contemplated  by 
the  jury  in  assessing  the  damages.— Kepley  v. 
Taylor,  1  Blackf.  492. 

[b]  (Sup.  1863) 

Qujere,  whether,  where  property  is  con- 
demned for  public  use,  the  equitable  owner  is 
not  entitled  to  the  damages  in  lieu  of  the  land, 
and  whether  such  condemnation  in  any  way 
affects  the  relations  of  the  vendor  and  vendee. — 
Caldwell  v.  Bank  of  Salem,  20  Ind.  294. 

[c]  (Sup.  1883) 

After  a  deed  to  a  railroad  company  of  its 
right  of  way,  "in  consideration  of  the  location 
and  construction"  of  the  road,  **so  long  as  it 
shall  be  required  for  the  uses  of  said  company,'* 
the  company  mortgaged  the  right  of  way,  but 
never  constructed  the  road,  and  the  premises 
were  sold  under  foreclosure  to  A.,  who  sold  to 
B.  Subsequently  another  company  condemned 
the  right  of  way,  and  paid  the  money  into  court. 
Held,  that  the  grantor,  and  not  B.,  was  en- 
titled to  the  money.— Inga lis  v.  Byers,  94  Ind. 
l.'}4. 

[d]  (Sap.  1884) 

Damages  for  the  taking,  and  injury  to  the 
land,  belong  to  the  owner  at  th'fe  time  of  the 
injury,  and  do  not  pass  to  a  grantee  with  the 
title  to  the  land.— Indiana,  B.  &  W.  R.  Co.  v. 
Allen,  100  Ind.  409. 

[e]      (Sap.  1888) 

When  a  company  having  the  power  of  emi- 
nent domain  has  entered  into  possession  of  land 


necessary  for  its  corporate  purposes,  whether 
with  or  without  the  consent  of  the  owner,  a  sub- 
sequent vendee  of  such  owner  takes  the  land 
subject  to  the  burden  placed  upon  it,  and  the 
right  to  payment  or  damages  from  the  company 
belongs  to  the  owner  at  the  time  it  took  posses- 
sion.—Evansville  &  T.  H.  R,  Co.  V.  Nye,  15 
N.  E.  2G1,  113  Ind.  223. 

[f]  (Sap.  1888) 

Where  a  railroad  takes  land  without  mak- 
ing compensation,  the  claim  of  the  owner  for 
damages  is  a  chose  in  action,  which  does  not 
pass  to  his  grantee  by  warranty  deed,  unless 
expressly  stipulated. — Indiana,  B.  &  W.  R.  Co. 
V.  Allen,  113  Ind.  308,  15  N.  E.  451,  3  Am.  St. 
Rep.  650. 

[g]  (Sap.  1908) 

An  owner  of  property  abutting  on  a  street 
on  which  interurban  cars  are  operated  may 
prosecute  an  action  for  special  damages  result- 
ing from  the  improper  operation  of  the  cars, 
notwithstanding  a  sale  of  the  property  i>ending 
the  action,  and  notwithstanding  an  injunction 
to  restrain  the  wrong  complained  of  is  sought. 
— Kinsey  v.  Union  Traction  Co.,  169  Ind.  503, 
81  N.  E.  922. 

[h]    (Sap.  1908) 

Exceptions  to  an  award  in  condemnation 
proceedings,  showing  that  the  exceptor  pur- 
chased the  land  sought  to  be  condemned  after 
the  filing  of  the  instrument  of  appropriation, 
are  bad  where  they  fail  to  show  that  the  right 
of  action  for  such  appropriation  was  also  as- 
signed.—Ft.  Wayne  &  S.  W.  Traction  Co.  v.  Ft. 
Wayne  &  W.  R.  Co.,  170  Ind.  49,  83  N.  E. 
665,  16  L.  R.  A.  (N.  S.)  537. 

The  right  of  action  for  damages  which  ac- 
crue to  a  landowner  from  the  appropriation  of 
land  by  an  interurban  railroad  company  for  a 
right  of  way  does  not  pass  to  a  subsequent 
grantee  of  the  land  except  by  express  stipula- 
tion to  that  effect  in  the  conveyance.— Id. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  407-416. 
See,  also,  15  Cyc.  pp.  795-798. 

§  154.  »—  Mortgagor  or  mortgagee. 
[a]      (Sup.  1887) 

Where  mortgaged  land  is  condemned  and 
taken  for  a  public  street,  although  the  dam- 
ages assessed  have  been  paid  to  the  mortgagor, 
the  mortgagee  is  entitled  to  recover  the  amount 
of  the  award  from  the  city  as  an  equivalent 
for  the  land  so  taken.— Sherwood  v.  City  of  La 
Fayette,  109  Ind.  411,  10  N.  E.  89,  58  Am. 
Rep.  414. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  417-420. 

See,  also,   15  Cyc.  p.  794:    note,  18  L.  R. 

A.  113 ;    note,  88  Am.  St.  Rep.  359,  36:5. 
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§  155.  —  Iiandlord  or  tenant. 

[a]  (Sop.  1857) 

A  lease  for  years  contained  a  provision 
that  nothing  in  the  instrument  could  prejudice 
or  affect  the  right  of  the  lessor  to  demand  and 
recover  damages  resulting  to  the  property  from 
the  construction  of  railroads,  to  the  same  ex- 
tent as  if  he  were  in  possession.  Heldf  that  a 
waiver  by  the  lessor  of  his  right  to  recover 
such  damages  operated  to  the  benefit  of  the 
railroad  company,  and  not  to  that  of  the  lessee. 
— Burbridge  v.  New  Albany  &  S.  R,  Co.,  9  Ind. 
54G. 

[b]  (App.1901) 

Where,  in  an  action  for  wrongful  appro- 
priation of  land  by  a  railway  company,  the 
complaint  alleged  plaintiff's  ownership  and  pos- 
session of  the  land,  but  the  evidence  showed 
that  at  the  time  of  the  acts  complained  of  the 
land  was  rented  and  in  possession  of  a  tenant, 
plaintiff*s  right  to  recover  was  not  affected 
thereby,  since,  for  the  purposes  of  the  action, 
the  possession  of  plaintiff's  tenant  was  her  pos- 
session.—Chicago,  I.  &  E.  R.  Co.  V.  Patterson, 
59  N.  E.  688,  26  Ind.  App.  205. 

Foe  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  421-424. 
See,  also,  15  Cyc.  p.  790;    note,  21  L.  R. 
A.  212. 


§  157.  Apportionment. 
[a]      (App.  1906) 

On  the  condemnation  of  land,  the  tenant 
thereof  is  entitled  to  have  his  damages  assessed 
and  apportioned  between  the  landlord  and  him- 
self accordingly  to  their  respective  rights. — 
Douglas  y.  Indianapolis  &  N.  W.  Traction  Co., 
76  N.  E.  892,  37  Ind.  App.  332. 

Where,  in  condemnation  proceedings,  a  ten- 
ant of  the  land  failed  to  plead  any  interest  in 
the  land,  he  assented  to  a  recovery  of  all  dam- 
ages by  the  landlord.— Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  |  427. 
See,  also,  15  Cyc.  p.  790. 

§  150.  Duties  as  to  pasrment. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  433-435 ; 
25  Cent.  Dig.  High.  {  372. 

§  160.  —  In  general. 
[a]       (Sup.  1877) 

Where  damages  are  awarded  as  a  condition 
precedent  to  the  opening  of  a  public  highway, 
it  is  discretionary  with  the  board  of  commis- 
sioners, under  the  statute,  whether  they  will 
order  the  same  to  be  paid  out  of  the  county 
treasury.— Hayes  v.  Board  of  Com*rs  of  Koscius- 
ko County,  59  Ind.  552. 


For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {{  433,  434. 

§  163.   Requisites  and  sufficiency  of  pay* 
ment. 
[a]       (Sup.  1846) 

Laws  1842,  p.  24,  which,  in  providing  the 
means  for  prosecuting  the  extension  of  the 
Wabash  &  Erie  Canal,  enacted  that  all  the  ex- 
penses of  constructing  the  work  should  be  paid 
in  canal  scrip,  did  not  intend  to  change  the- 
provision  of  the  act  of  1836  that  the  assess- 
ment and  payment  of  damages  for  injuries  done 
to  real  estate  in  constructing  the  canal  should 
be  paid  in  gold  and  silver.  Had  the  act  of 
1842  provided  for  the  assessment  and  payment 
of  such  damages  in  anything  other  than  gold 
and  silver,  the  provision  would  have  been  uncon-^ 
stitutional.— State  v.  Beackmo,  8  Blackf.  246. 

[b]  (Sup.  1847) 

The  act  authorizing  the  taking  of  land  of 
individuals  for  the  purpose  of  constructing  the 
Wabash  &  Erie  Canal  west  of  Lafayette  was 
objected  to  on  the  ground  that  the  owners  of 
the  land  were  compelled  to  take  certain  scrip, 
mentioned  in  the  act  of  1842,  in  payment  of 
their  damages  which  might  be  assessed.  The 
answer  to  that  objection  was  held  to  be  that  the 
scrip  was  not  the  only  fund  provided  by  law  for 
the  payment  of  said  damages;  the  means  for 
payment  being  provided  by  the  act  of  1843.— 
Lucas  V.  Hawkins,  8  Blackf.  337. 

[c]  (Sup.  1887) 

Land  was  taken  possession  of  by  the  Wa- 
bash &  Erie  Canal  Company  in  1846.  Timber 
was  cut  off  of  it,  a  basin  or  reservoir  was  form- 
ed by  the  construction  of  banks,  water  was^ 
thrown  into  it  by  means  of  a  dam,  and  the 
pond  thus  formed  was  used  as  a  part  of  the- 
canal.  Held  that,  after  the  lapse  of  such  a 
period,  the  presumption  is  that  the  damages 
arising  from  the  appropriation  of  the  land  were 
paid  or  waived,  and  that  the  canal  company  ac- 
quired the  fee  in  the  land  seized.— Blair  v.  Ki- 
ger,  111  Ind.  103,  12  N.  E.  293. 

[d]      (App.  1901) 

In  an  action  against  a  railway  company 
for  the  wrongful  appropriation  of  land  without 
plaintiff's  permission  and  without  payment  of 
compensation,  an  instruction  that  no  particular- 
words  are  necessary  to  a  tender,  that  the  party 
making  it  must  have  the  money  and  offer  it  to- 
the  party  entitled,  and  that  the  mere  offering 
to  pay  the  money  at  some  other  time,  or  cou- 
pled with  a  condition,  or  the  offer  of  a  check 
or  certificate  of  deposit,  would  not  be  a  good 
tender,  was  not  objectionable,  since  it  was  prop- 
er for  the  court  to  tell  the  jury  what  acts 
would  or  would  not  constitute  a  tender.— Chi- 
cago, I.  &  E.  R.  Co.  V.  Patterson,  59  N.  E. 
688,  26  Ind.  App.  295. 

Fob  Cases  FBOif  Other  States. 

See  18  Cent.  Dig.  .E)m.  Dom.  §§  436-441; 

8  Cent.  Dig.  Canals,  f  9. 
See,  also,  15  Cyc.  p.  783. 
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§  164.  Operation  and  elfeot  of  pasrment. 
[a]  (Sup.  1877) 
1  Rev.  St.  1876,  pp.  532,  533,  §§  21,  25, 
provide  that  no  highway  shall  be  opened  until 
the  damages  assessed  are  paid  to  the  persons 
entitled  thereto,  or  deposited  in  the  county 
treasury  for  their  use,  or  they  shall  give  their 
consent  in  writing,  filed  with  the  auditor. 
Held  that,  where  the  board  refuses  to  order 
the  payment  of  such  damages  out  of  the  coun- 
ty treasury,  the  petitioners  for  the  highway 
may  or  may  not,  at  their  option,  pay  the  same ; 
but,  in  case  of  payment  by  them,  they  have  no 
recourse  on  the  county  for  the  money  paid.— 
Hayes  v.  Board  of  Com'rs  of  Kosciusko  Coun- 
ty, 59  Ind.  552. 

[b]  (Sup.  1S82) 

Where,  in  proceedings  by  a  railroad  com- 
pany to  condemn  land  for  a  right  of  way,  the 
company  paid  the  amount  awarded  to  the  clerk, 
such  payment  did  not  vest  title  in  the  company, 
but  merely  operated  to  authorize  it  to  take 
possession,  subject  to  the  result  of  future  litiga- 
tion, determinable  upon  its  failure  to  pay  an  ad- 
ditional amount  awarded  on  a  subsequent  trial. 
—Lake  Erie  &  W.  R.  Co.  v.  Kinsey,  87  Ind. 
514. 

[c]  (App.  18»3) 

Where  contractors  in  building  a  free  grav- 
el road,  for  which  gravel  from  the  land  occu- 
pied by  plaintiff  was  required  and  being  un- 
able to  agree  with  the  owner  as  to  the  price, 
by  proper  proceedings  secured  the  appointment 
of  appraisers,  who  appraised  the  value  for 
gravel  to  be  taken,  and  assessed  all  damages 
to  the  land  and  to  the  crops,  and  the  same 
was  paid  to  the  owner  of  the  freehold,  includ- 
ing all  the  items  of  damage  for  which  plaintiff 
claimed,  and  plaintiff  with  full  knowledge  and 
consent  made  no  claim  therefor  but  actively 
participated  in  the  adjustment  to  that  extent,  he 
could  not  afterwards  claim  from  the  contractors 
the  money  which  with  his  consent  had  already 
been  paid  to  the  owner  of  the  freehold.— Shau- 
ver  V.  Phillips,  32  N.  E.  1131,  34  N.  E.  450, 
7  Ind.  App.  12. 

[d]  (Sap.  1899) 

Where,  in  a  proceeding  to  establish  a  high- 
way, a  property  owner  accepted  payment  of  the 
amount  of  damages  awarded  to  him  in  the  com- 
missioner's court,  he  thereby  waived  his  right 
to  further  contest  the  amount  of  damages  he 
had  sustained  or  the  public  utility  of  the  road, 
and  was  estopped  to  complain  of  the  dismissal 
of  his  appeal  by  the  circuit  court.— Glassbum  v. 
Deer,  41  N.  R  376,  143  Ind.  174. 

[e]  (App.  1904) 

Where  a  property  owner  accepts  and  re- 
tains the  damages  assessed  in  condemnation  pro- 
ceedings, he  cannot  claim  greater  damages,  ei- 
ther in  a  direct  appeal  or  in  a  collateral  action. 
— Stauffer  v.  Cincinnati,  R.  &  M.  R.  R.,  70  N. 
E.  543,  83  Ind.  App.  356. 


Fob  Cases  from  Other  States, 
See  18  Cent.  Dig.  Em.  Dom.  §i 

25  Cent.  Dig.  High.  §  372. 
See,  also,  15  Cyc.  pp.  784,  785. 


442-444; 


m.   PROOEEDINOS   TO   TAKE   PROP- 
EBTT  AND  ASSESS  COM- 
PENSATION. 

Accrual  of  right  of  action  by  landowner,  ef- 
fect of  infancy,  see  Limitation  of  Actions, 
§  72. 

Application  of  general  statutes  of  limitation 
to  action  by  landowner  to  have  damages  as- 
sessed, see  Limitation  of  Actions,  §  39. 

Assessment  of  damages  in  condemnation  pro- 
ceedings as  affecting  liability  of  railroad  com- 
pany for  injuries  to  stock,  resulting  from 
failure  to  fence  tracks,  see  Railroads,  § 
41L 

Demand  for  trial  by  jury,  see  Jury,  §  25. 

Institution  of  condemnation  proceedings  as  es- 
toppel to  assert  dedication,  see  Dedication, 
§  39. 

Right  of  property  owner  to  compel  proceedings 
to  assess  compensation,  see  post,  §  2(>9. 

Right  to  exercise  power  of  eminent  domain, 
as  precluding  city  from  acquiring  property 
by  transfer,  see  Municipal  Corporations, 
§  224. 

Right  to  trial  by  jury,  see  Jury,  §  19. 

Right  to  trial  by  Jury,  denial  or  infringement 
of  right,  see  Jury,  §  35. 

Statutory  provisions  as  deprivation  of  prop- 
erty without  due  process  of  law,  see  Consti- 
tutional Law,  §  281. 

§  166.  Nature  and  form  of  proooedine. 

[a]       (Sup.  1875) 

Under  a  turnpike  franchise  authorizing- 
the  construction  of  a  main  road  and  branches, 
and  prescribing  a  method  for  condemning  a 
right  of  way  for  the  main  road  only,  the  meth- 
od prescribed  for  the  main  road  must  be  pur- 
sued in  acquiring  a  right  of  way  for  branches. — 
Heady  v.  Vevay,  Mt.  S.  &  V.  Turnpike  Co.,  52 
Ind.  117. 

[b]  (Sap.  1888) 

Condemnation  proceedings  are  not  ordinary 
civil  actions,  but  are  statutory  proceedings  of 
a  special  nature.— Lake  Shore  &  M.  S.  R.  Co.  v. 
Cincinnati,  W.  &  M.  R.  Co.,  19  N.  E.  440,  IIG 
Ind.  578. 

[c]  (App.  1902) 

A  condemnation  proceeding  is  in  its  nature 
a  special  statutory  one ;  and,  while  it  is  not  in 
a  strict  sense  an  ordinary  civil  action,  yet  the 
provisions  of  the  Civil  Code  as  to  matters  of 
practice  may  be  called  to  the  aid  of  such  stat- 
ute.—Great  Western  Natural  Gas  &  Oil  Co.  v. 
Hawkins,  06  N.  E.  765,  30  Ind.  App.  557. 

[d]     (Sup.  1908) 

Eminent  domain  proceedings  are  not  in  a 
strict  sense  ordinary  civil  actions,  but  are  ac- 
tions of  a  special  character  based  wholly   on 
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statute ;  nevertheless,  in  respect  to  the  practice 
therein,  the  provisions  of  the  Civil  Code,  so  far 
as  applicable  and  consistent,  may  be  invoked. — 
Toledo  &  I.  Traction  Co.  v.  Toledo  &  C.  I.  R. 
Co.,  171  Ind.  213,  86  N.  E.  54. 

Fob  Cases  from  Otiieb  States, 

See  18  Cent.  Dig.  E)m.  Dom.  §§  448-450, 

456. 
See,  also,  15  Cyc.  p.  805. 

1 167.   Statntory     provisions     and     rem- 
edies. 
[a]       (Sup.  1854) 

Section  15  of  the  act  entitled  "An  act 
to  provide  for  the  incorporation  of  railroad  com- 
panies," approved  May  11,  1852,  and  the  part 
of  an  act  approved  June  18,  1852,  relating  to 
the  assessment  of  damages  where  land  is  taken 
by  a  railroad  company,  are  to  be  taken  in  pari 
materia,  and  considered  as  one  enactment. — 
McMahon  v.  Cincinnati  &  C.  Short-Line  R.  Co., 
5  Ind.  413. 

[b]  (Sap.  1863) 

Where  a  special  remedy  is  given  by  a  stat- 
ute for  the  taking  of  private  property  in  the 
('(instruction  of  public  works,  that  remedy  only 
<'an  be  adopted,  and  it  is  not  a  cumulative  rem- 
edy, and  this  rule  is  applicable  as  well  to  cor- 
porations created  by  statute  under  the  new  as 
under  the  old  Constitution,  in  all  cases  where 
the  incorporating  act  is  not  a  private  statute. 
—Indiana  Cent.  Ry.  Co.  v.   Oakes,   20  Ind.  9. 

[c]  (Sup.  1S93) 

The  statute  providing  that  it  shall  be  law- 
ful for  a  railroad  company  or  for  the  party 
owning  lands  upon  which  any  part  of  the  road 
is  constructed  to  apply  to  the  proper  court  for 
a  writ  of  assessment  of  damages  provides  a 
cumulative  remedy,  and  does  not  defeat  or  take 
away  the  common-law  remedy.— Chicago  &  I. 
Coal  Ry.  Co.  v.  Hall,  34  N.  E.  704,  135  Ind. 
01,  23  L.  R.  A.  231. 

[d]  (Sup.  1894) 

If,  in  condemnation  proceedings  by  a 
town  for  the  opening  of  streets  and  alleys,  there 
is  a  substantial  compliance  with  the  statutory 
requirements,  in  good  faith,  the  proceedings  will 
not  be  held  void. — Graves  v.  Town  of  Middle- 
town,  137  Ind.  400,  37  N.  E.  157. 

[e]  (Sup.  1903) 

The  general  railroad  law.  Burns*  Rev.  St. 
§  51.j8a,  requiring  the  question  as  to  wheth- 
er it  is  practicable  to  avoid  a  grade  crossing 
at  the  intersection  of  two  railroads,  and,  if 
not,  the  mode  of  such  crossing,  to  be  submit- 
ted to  the  circuit  court,  does  not  apply  to  a 
street  or  interurban  electric  railway  crossing  a 
railroad,  they  being  governed  by  Burns*  Rev. 
St.  1901,  §  5468e,  requiring  the  manner  of  such 
crossing  to  be  determined  by  commissioners  in 
the  proceedings  to  acquire  the  right  of  cross- 
injr.-Wabash  R.  Co.  v.  Ft.  Wayne  &  S.  W. 
Traction  Co.,  G7  N.  E.  674,  101  Ind.  295. 


[f]  (Sop.  1904) 

Burns*  Rev.  St.  1901,  §§  4404-4410,  rela- 
tive to  the  opening  of  streets  requiring  notice 
to  the  owner  of  property  to  be  appropriated, 
providing  a  hearing  at  which  evidence  may  be 
received,  requiring  a  report  to  be  made  to  a 
tribunal  designated,  as  well  as  the  assessment 
and  tender  of  damages  to  the  owner,  and  pro- 
viding an  appeal  to  the  circuit  court,  is  not 
unconstitutional.— Pittsburgh,  C,  C.  &  St.  L.  R, 
Co.  V.  Town  of  Wolcott,  69  N.  E.  451,  162 
Ind.  399. 

[g]  (Sup.  1907) 

While  statutes  regulating  eminent  domain 
should  be  strictly  construed,  a  literal  and  exact 
compliance  therewith  is  not  required. — Darrow 
V.  Chicago,  Lr.  S.  &  S.  B.  R.  Co.,  169  Ind.  99, 

81  N.   E.   1081. 

[h]    (Sup.  1907) 

Under  the  express  provisions  of  Acts  1905, 
pp.  59-64,  c.  48  (Burns*  Ann.  St.  Supp.  1905, 
§§  893-904),  providing  for  condemnation,  ac- 
tions pending  at  the  time  the  act  took  effect 
were  not  affected  thereby.  Heldf  that  a  condem- 
nation proceeding  pending  when  the  act  was 
passed  was  governed  by  Acts  1881,  p.  592,  c. 
87  (Burns*  Ann.  St.  1901,  §§  6006-6008),  regu- 
lating condemnation  proceedings,  even  though 
that  act  were  repealed  by  the  later  one.— Mc- 
Clarren  v.  Jefferson  School  Tp.,  169  Ind.  140, 

82  X.  E.  73,  13  L.  R.  A.  (N.  S.)  417. 

[I]  (Sup.  1908) 
Act  March  6,  1905  (Acts  1905,  p.  219,  c. 
129),  known  as  the  **Citios  and  Towns  Act,** 
which  repealed  Acts  1899,  p.  270,  c.  152,  provid- 
ing for  proceedings  by  cities  to  condemn  prop- 
erty for  public  use,  expressly  excepts  proceed- 
ings pending  when  the  act  went  into  effect,  and 
such  cases  are  to  be  determined  as  if  the  latter 
statute  had  not  been  enacted.— City  of  Terre 
Haute  V.  Sachs,  171  Ind.  679,  86  N.  E.  45. 

[J]  (Sup.  1909) 
Under  Drainage  Act  1907  (Acts  1907,  p. 
508,  c.  252),  providing  for  the  filing  of  petitions 
to  drain  lands  in  the  circuit  or  superior  court 
of  the  county  in  which  the  hinds  are  situated, 
and  for  the  filing  of  any  demurrer  or  remon- 
strance to  such  petition  in  the  same  court,  the 
circuit  court  is  invested  with  jurisdiction  in 
proceedings  to  condemn  property  for  drainage 
purposes.- Zehner  v.  Milner,  172  Ind.  493,  87 
X.  E.  209,  24  L.  R.  A.  (X.  S.)  383. 

[k]     (A  pp.  1909) 

That  a  telephone  pole  was  so  set  in  a  street 
as  to  constitute  an  additional  burden  did  not 
change  the  act  of  setting  it  from  a  nuisance 
to  an  appropriation  of  property  so  as  to  require 
an  abutting  owner  to  resort  to  the  remedy  for 
assessing  damages  provided  by  Burns'  Ann.  St. 
1901,  §  893,  etc. ;  the  property  owner  being  en- 
titled either  to  sue  for  damages,  or  to  institute 
a    proceeding    under    the    statute.— Merchants' 
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Mut.  Tel.  Co.  V.  nirschman,  43  Ind.  App.  283, 
87  N.  E.  238. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  451-456. 
See,  also,  15  Cyc.  pp.  830,  831. 

§  168.   Rigkt  to  instttnte  prooeedins** 

[a]  (Sup.  1857) 

A  proceeding  against  railroad  companies 
to  assess  damages  for  land  to  be  taken  by  them 
seems  to  be  authorized  by  3  Rev.  St.  p.  1U3,  art. 
41,  §§  706-710.  Proceedings  subsequent  to  the 
return  of  the  writ  are  governed  by  section  697 ; 
and,  under  this  statute,  it  is  immaterial  which 
party  takes  the  initiative  in  instituting  proceed- 
ings.—Marion  &  M.  V.  R.  Co.  V.  Ward,  9  Ind. 
123. 

[b]  (Sup.  1877) 

One  railroad  company  cannot  appropriate 
land  for  the  use  of  another.— Swinney  v.  Ft. 
Wayne,  M.  &  C.  R.  Co.,  59  Ind.  205. 

[c]  (Sup.  1906) 

A  de  facto  corporation  may  maintain  pro- 
ceedings under  the  power  of  eminent  domain. 
—Morrison  v.  Indianapolis  &  W.  Ry.  Co.,  76 
N.  E.  061,  77  N.  E.  744,  166  Ind.  511. 

Where  the  corporate  existence  of  a  corpo- 
ration seeking  to  condemn  land  is  properly  chal- 
lenged, it  is  incumbent  on  the  plaintiff  to  show 
that  it  is  either  a  de  jure  or  a  de  facto  corpo- 
ration.—Id. 


For  Cases  from  Other  States, 
See  18  Cent.  Dig.  Em.  Dom.  { 
See,  also,  15  Cyc.  pp.  808-810. 
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§  160.   Conditioiui  precedent  in  general. 

[a]  I  Sn  p.  1876) 

A  proceeding  to  assess  against  a  railroad 
company  damages  sustained  by  a  landowner 
from  the  appropriation  of  his  land  for  the  con- 
struction of  the  railroad  of  such  company  can- 
not be  maintained  by  such  owner,  under  1  Gav. 
&  II.  St.  p.  509,  §  15,  where  there  has  not  been 
an  instrument  of  appropriation  filed  by  the 
company,  as  provided  in  skid  section.— Indian- 
apolis, B.  &  W.  R.  Co.  V.  Reed,  52  Ind.  357. 

For  Cases  from  Other  States, 

See  is  Cent.   Dig.  Em.  Dom.  §  461. 
See,  also,  15  Cyc.  pp.  812-829. 

§  170.   Inability  to  asree  with  owner. 
[a]      (Sup.  1877) 

A  railroad  company  need  not  offer  to  pur- 
chase land  before  commencing  condemnation 
proceedings  to  appropriate  it  under  Act  May 
11,  18.J2.— Swinney  v.  Ft.  Wayne,  M.  &  C.  R. 
Co.,  59  Ind.  205. 

[b]  (Sap.,lS88) 

An  appeal  does  not  waive  any  objection 
seasonably  and  appropriately  made  that  plain- 
tiff has  not  complied  with  the  statute  requiring 
an  effort  to  agree  with  the  owner  before  bring- 


ing proceedings  to  condemn.— Lake  Shore  &  M. 
S.  Co.  V.  Cincinnati,  W.  &  M.  R.  Co.,  19  N.  E. 
440,  116  Ind.  578. 

[c]  {App.  1898) 
To  authorize  an  application  for  a  writ  ol 
assessment,  under  Rev.  St.  1881,  §§  905,  906, 
909  (Rev.  St.  1894,  §§  917,  918,  921),  providing 
that  the  owner  of  land  taken  by  a  rail  road  for 
its  right  of  way  may  have  a  writ  of  assessment 
directing  the  sheriff  to  assess  his  damages  by 
jury,  it  is  unnecessary  that  any  negotiation  or 
attempt  at  an  agreement  should  have  been  had 
between  the  parties  before  making  the  applica- 
tion, where  the  property  had  already  been  tak- 
en, and  the  time  for  negotiations,  as  provided 
in  section  3907,  Rev.  St.  1881  (section  5160, 
Rev.  St.  1894),  had  passed. — Kennedy  v.  Cleve- 
land, C,  C.  &  St.  L.  R.  Co.,  50  N.  E.  592,  20 
Ind.  App.  315. 

[d]      (App.  1908) 

Act  Feb.  27,  1905  (Acts  1905,  p.  59,  c.  48 : 
Bums*  Ann.  St.  1908,  f  929),  relating  to  emi- 
nent domain,  provides  that  any  person,  etc.. 
having  the  right  of  eminent  domain,  before 
proceeding  to  condemn,  shall  make  an  effort  to 
purchase  the  lands,  etc.  Section  933  provides 
that  defendant  may  file  objections  to  the  pro- 
ceedings, and  if  they  are  overruled  the  court  or 
judge  may  appoint  appraisers.  Hcld^  that  a 
corporation  proceeding  under  the  act  must  es- 
tablish, as  preliminary  to  its  right  to  demand 
that  the  court  appoint  appraisers,  that  it  is  a 
corporation  which  is  invested  with  the  right  to 
exercise  the  power  of  eminent  domain,  and  that 
it  has  made  an  effort  to  purchase  the  property 
sought  to  be  taken,  and  it  is  error  to  appoint 
appraisers  without  that  proof  being  made.— 
Slider  v.  Indianapolis  &  L.  Traction  Co.,  42 
Ind.  App.  304,  85  N.  E.  372,  721. 


For  Cases  from  Otuer  States, 
See  18  Cent.  Dig.  Em.  Dom.  § 
See,  also,  15  Cyc.  pp.  813,  821. 
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§171.   Defenses  and  objections. 

Estoppel   by   accepting  compensation,   see   Es- 
toppel, §  92. 

[a]      (Sap.  ISol) 

An  irregularity  in  the  proceeding  of  the 
defendants  in  executing  the  writ  of  ad  quod 
damnum  authorized  by  their  charter  could  only 
be  taken  advantage  of  by  the  owners  of  the  soli 
appropriated  by  the  defendants.— Bush  v.  Peru 
Bridge  Co.,  3  Ind.  21. 

[b]     (Sup.  1875) 

If  a  condemnation  proceeding  may  be  dis- 
missed, on  the  motion  of  the  landowner,  be- 
cause the  instrument  of  appropriation  deposited 
with  the  clerk  of  the  circuit  court,  as  provided 
in  section  15,  1  G.  &  H.  509,  is  not  signed  by 
any  person  in  behalf  of  the  railroad  company, 
such  objection  will  be  waived  if  not  made  until 
a  late  stage  of  the  proceeding. — ^Logansport,  C. 
&  S.  W.  R.  Co.  V.  Buchanan,  52  Ind.  163. 
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[c]  (Sop.  1.S77) 

To  the  petition  of  a  railroad  company  to 
appropriate  lands,  the  owner  answered  asking 
an  injunction  upon  the  alleged  grounds  that  the 
plaintiff  had  no  valid  organization,  did  not  in- 
tend to  build  tiie  proposed  road,  and  had  or- 
ganized simply  in  the  interest  of  another  com- 
pany, which  grounds  were  being  tested  in  a  quo 
warranto  proceeding  then  x)ending  against  such 
company.  Held,  that  the  answer  is  sufficient. 
—Aurora  &  C.  R.  Co.  v.  Miller,  50  Ind.  88. 

[d]  (Sup.  1879) 

The  fact  that  a  petitioner,  under  1  Rev. 
St  p.  532,  §  19,  first  directed  his  remonstrance 
solely  to  the  public  utility  of  the  proposed  loca- 
tion or  change  of  highway,  and  that  reviewers 
appointed  thereon  have  reported  it  to  be  of 
public  utility,  does  not  preclude  him  from  aft- 
envards,  before  their  final  action,  remonstrat- 
ing on  the  ground  of  damages. — Bowers  v.  Sny- 
der, 66  Ind.  340. 

[e]  (Sap.  1884) 

A  decision  by  road  commissioners  on  the 
report  of  reviewers  against  a  remonstrance  on 
the  ground  of  inutility  is  a  bar  to  any  subse- 
quent remonstrance  on  the  same  ground,  though 
not  to  one  for  damages. — Denny  v.  Bush,  95 
Ind.  315. 

[f]  (Sap.  1905) 

Bums*  Ann.  St.  1901,  §  0006,  provides  for 
the  condemnation  of  land  by  a  township  for 
school  purposes  whenever  necessary  in  the 
opinion  of  the  township  trustee ;  and  by  section 
0008,  subd.  3,  on  filing  of  the  report  of  ap- 
praisers, the  owner  may  except  to  the  same  for 
any  cause.  Held,  that  the  landowner  cannot 
show,  in  defense  to  the  proceedings,  that  a  less 
quantity  of  land  than  that  sought  to  be  con- 
demned will  suffice,  or  that  another  location 
would  be  more  convenient,  and  could  be  had  for 
a  less  price.— Richland  School  Tp.  v.  Overmyer, 
73  N.  E.  811,  164  Ind.  382. 

It  was  not  competent  in  such  a  proceeding 
to  introduce  evidence  that  the  property  was  to 
be  applied  to  a  different  use  than  that  for  which 
it  was  appropriated.— Id. 

[g]  (Sap.  1907) 

Acts  1905,  p.  61,  c.  48,  §  5,  provides  that 
the  defendant  in  condemnation  proceedings  may 
object  to  such  proceedings  on  the  ground  that 
the  court  has  no  jurisdiction,  that  the  plaintiff 
has  no  right  to  exercise  the  power  of  eminent 
<lomain  for  the  use  sought,  and  may  object  for 
any  other  reason  disclosed  in  the  complaint  or 
set  up  in  such  objections,  and  forbids  furtlier 
pleadings  except  the  answer  provided  for  in 
section  8  (page  03).  In  a  proceeding  to  condemn 
a  railroad  right  of  way,  the  owner  of  the  land 
objected  for  the  reasons  that  it  owned  all  the 
coal  underlying  a  large  tract  of  land  and  had 
laid  out  a  system  of  mining  all  of  the  lands  in 
a  body ;  that  the  tract  sought  to  be  condemned 
was  substantially  in  the  center  of  the  coal 
lands ;  that  at  no  time  had  the  railway  com- 
pany offered  to  contract  with  regard  to  a  right 


of  way  across  the  land  as  a  whole;  that  the 
construction  of  the  road  would  interfere  in  nu- 
merous specified  waj's  in  the  operation  of  the 
mines ;  that  the  appraisement  of  the  land  to  be 
appropriated  should  include  an  estimate  of  the 
owner's  damages  to  the  land  as  a  whole;  and 
that  the  railway  company  having  failed  to  offer 
to  purchase  the  owner's  interest  in  adjoining 
tracts  the  court  was  without  jurisdiction  as  to 
the  tract  in  the  center  sought  to  be  condemned. 
Held,  that  none  of  the  objections  presented 
matter  in  bar  or  in  abatement  of  the  railway 
company's  right  to  appropriate  the  small  tract 
in  the  center  of  the  coal  land  within  the  mean- 
ing of  Acts  1905,  p.  61,  c.  48,  §  5.— Vandalia 
Coal  Co.  v.  Indianapolis  &  L.  R.  Co.,  108  Ind. 
144,  79  N.   E.  1082. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §{  468,  469. 
See,  also,  15  Cyc.  pp.  866,  867. 

§  172.  Jurisdiction. 

Exclusive  or  concurrent  jurisdiction,  effect  of 
priority  of  jurisdiction,  see  Courts,   {  475. 

[a]      (Sap.  1863) 

As  1  Gav.  &  n.  St.  p.  509,  and  2  Gav.  & 
n.  St.  p.  315,  give  concurrent  jurisdiction  to 
the  circuit  and  common  pleas  courts  of  actionf 
for  the  assessment  of  damages  for  land  taken 
for  railroad  purposes,  where  proceedings  have 
been  commenced  in  the  common  pleas,  and  ap* 
praiaers  have  been  appointed,  and  the  award 
has  been  returned  to  that  court,  the  circuit 
court  cannot  deprive  it  of  jurisdiction  by  at- 
tempting to  assume  the  same.— Hughes  v.  Lake 
Erie  &  P.  R,  Co..  21  Ind.  175. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  470-472; 

25  Cent.  Dig.  High.  §  306. 
See,  also,  15  Cyc.  pp.  810-812. 

§  174.  Time  for  application.' 

Accrual  of  right  of  action,  see  Limitation  of 
Actions,   f  58. 

Demand  affecting  limitation  of  actions,  see 
Limitation  of  Actions,  {  06. 

Infancy  affecting  limitation  of  actions,  see 
Limitation  op  Actions,  §  72. 

Limitations  applicable,  see  Limitation  of  Ac- 
tions, f  39. 

[a]  Before  St.  1842,  p.  158,  a  party,  after 
he  had  erected  a  milldam,  could  not,  under  >St. 
1831,  have  a  writ  of  ad  quod  damnum.— (Sup. 
1838)  Smith  v.  Olmstead,  5  Blackf.  37;  (18-39) 
Summy  v.  Mulford,  Id.  113. 

[b]    (Sap.  1S50) 

The  Indiana  general  internal  improvement 
art  of  1830  is  in  force  so  far  as  it  is  un- 
changed by  subsequent  legislation*  and,  by 
that  act,  claims  for  damages  to  lands  by  the 
construction  of  public  improvements  must  be 
made  in  two  years  after  the  appropriation  of 
the  land,  or  damage  done,  and  not  afterwards. 
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—White  Water  Valley  Canal  Co.  v.  Ferris,  2 
Ind.   331. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  475,  47G. 
See,  also,  15  Cyc.  p.  837. 

§175.  Partiei. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  477-487. 
See.  also,  15  Cyc.  pp.  837-840. 

§  177.  .—  Defendants. 

[a]  (Sup.  1877) 

A  proceeding  by  a  city  to  condemn  real  es- 
tate for  street  purpose,  under  sections  61  to  67, 
inclusive,  of  the  act  of  March  14,  1867  (1  Rev. 
St  1876,  p.  267),  for  the  incorporation  of  cities, 
etc.,  is  a  proceeding  against  the  owner  thereof 
alone,  and  the  holder  of  a  simple  judgment  lien 
thereon  is  not  entitled  to  notice  thereof,  and 
cannot  redeem  therefrom.— Gimbel  v.  Stolte,  59 
Ind.  446. 

[b]  (Sup.  1907) 

Under  Acts  1905,  p.  60,  c.  48,  f  2,  provid- 
ing that,  where  it  is  desired  to  condemn  a  right 
of  way,  a  complaint  may  be  filed  which  shall 
state  the  names  of  all  claimants  and  owners  of 
the  property,  it  is  not  necessary  to  the  juris- 
diction of  the  court  that  all  persons  interested 
in  the  property  be  made  parties,  but  damages 
may  be  assessed  to  persons  made  parties,  and 
they  cannot  object  to  the  failure  to  join  other 
parties.— Darrow  v.  Chicago,  L.  S.  &  S.  B. 
R.  Co.,  169  Ind.  99,  81  N.  E.  1081. 

A  husband  need  not  be  joined  in  a  pro- 
ceeding to  condemn  the  wife's  lands,  as  his 
rights  would  not  be  foreclosed  by  the  assess- 
ment of  damages  in  favor  of  the  wife.— Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §S  478,  480, 

481,  483,  485. 
See,  also,  15  Cyc.  p.  837;    note,  16  L.  R. 
A.  186. 

§  170.   Process  or  notice. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §S  488-498 ; 

25  Cent.  Dig.  High.  §  366. 
See,   also,   15  Cyc.  pp.  841-849;    note,   16 

L.  R.  A.  186. 

S  180.  —  Necessity. 
[a]     (Sup.  1856) 

In  proceedings  brought  by  a  landowner  for 
the  assessment  of  damages  for  land  taken  by 
a  railroad  company,  an  award  of  execution  for 
damages  and  costs  assessed  in  favor  of  the 
applicant  is  erroneous  where  no  notice  was 
given  to  the  railroad  company  of  the  proceed- 
ings prior  to  the  assessment  of  the  damages  by 
the  appraisers.— Columbus  &  S.  R.  Co  v.  Rich- 
ardson,  7   Ind.  543. 


[b]    (Sup.  1861) 

The  person  applying  for  leave  to  build  a 
dam  acquires  the  right  to  do  so  only  as  against 
those  whose  lands  the  jury  find  will  probably 
be  affected  and  who  are  notified  as  provided  by 
the  statute.— Lane  v.  Miller,  17  Ind.  58. 


For  Cases  frou  Other  States, 
See  18  Cent.  Dig.  Em.  Dom.  § 
See,  also,  15  Cyc.  pp.  841-844; 
R.  A.  (N.   S.)  169. 


489. 
note. 


4  L. 


§181.  ^^-  Form,    requisites,    and    snA- 
oiency. 

[a]  (Sup.  1875) 

The  charter  of  a  turnpike  company,  in 
providing  the  mode  of  assessing  damages  for 
the  condemnation  of  the  right  of  way,  directed 
the  giving  of  notice  to  a  justice  of  the  peace 
of  the  county,  without  prescribing  the  form  or 
contents  of  such  notice.  Ueld,  that  the  fact 
that  a  written  instrument  filed  before  a  jus- 
tice by  said  company,  in  a  proceeding  to  con- 
demn the  right  of  way  over  land,  after  giving 
notice  to  the  justice,  assumed  the  form  of  a 
complaint  against  the  owner  of  the  land,  did 
not  vitiate  the  notice  or  render  it  bad  on  de- 
murrer.—Heady  V.  Vevay,  Mt.  S.  &  V.  Turn- 
pike Co.,  52  Ind.  117. 

[b]  (Sup.  1887) 

By  the  express  provisions  of  Rev.  St. 
1881,  §  906,  an  application  for  a  writ  for  the 
assessment  of  damages  for  land  taken  for  a 
right  of  way  of  a  railroad  on  behalf  of  the 
landowner  and  the  writ  itself  must  contain 
such  a  **precise  description"  of  the  land  as  will 
thereafter  preclude  any  difficulty  in  identifying 
it  in  another  action  concerning  it,  or  in  any 
other  respect  when  an  identification  shall  be- 
come material;  and  where  it  is  described  as 
passing  *'over  and  across  the  plaintiff's  said  land 
about  10  rods  north  of  the  center  of  said  tract, 
occupying  for  its  right  of  way  a  strip  through 
said  land,  running  east  and  west  at  the  point 
aforesaid,  about  100  feet  wide,'*  the  description 
is  too  indefinite,  and  the  writ  should  be  quashed 
on  proper  motion.— Midland  R.  Co.  v.  Smith, 
100  Ind.  488,  9  N.  E.  474. 

[c]  (Sup.  1907) 

A  description  of  land  in  a  publication  of 
notice  in  a  condemnation  proceeding  was  not 
insufficient  because  of  failure  to  state  in  terms 
that  the  land  was  in  tiie  county  where  action 
was  brought,  where  it  showed  the  congression- 
al township  and  range,  and  the  statute  requires 
that  the  action  shall  be  brought  in  the  county 
where  the  land  lies.— Southern  Indiana  R.  Co. 
V.  Indianapolis  &  L.  R.  Co.,  168  Ind.  360,  81 
N.  E.  65,  13  L.  R.  A.  (N.  S.)  197. 

[d]  (App.  1908) 

A  notice  to  a  property  owner  that  the  out- 
let of  a  sewer  was  to  be  in  a  creek  at  the  lot 
line  is  notice  to  her  that  the  sewer  would  not 
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enter  her  property. — Liebole  t.  Traster,  41  Ind. 
App.  278,  83  N.  E.  781. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  488,  490- 

492. 
See,  also,  15  Cyc.  pp.  845,  846. 

§  182.  Sendee. 

[a]  (Sup.  1S66) 

In  a  proceeding  for  the  assessment  of 
damages,  under  section  7  of  the  act  authorizing 
the  construction  of  plank  roads,  etc.  (1  Gav.  & 
II.  St.  p.  474),  if  the  owner  of  the  land  is  an 
adult,  and  a  resident  of  the  county  where  the 
land  is  situated,  he  must  be  summoned  to  ap- 
pear for  trial  before  the  justice  within  10  days ; 
but  if  the  owner  is  a  minor,  having  a  guardian 
who  is  a  resident  of  the  county,  the  summons 
must  be  served  on  the  guardian  at  least  10  days 
before  the  day  of  trial.— Norristown,  H.  &  St.  1^. 
Turnpike   Co.   v.    Burket,   20   Ind.   53. 

[b]  (Sap.  1877) 

Under  the  statute  relative  to  the  condemna- 
tion of  land  by  railroads,  the  delivery  of  the  act 
of  appropriation  to  the  owner  of  the  land  or 
guardian  is  the  first  notice  required,  and  this 
must  be  done  before  the  appointment  of  apprais- 
ers—Swinney  v.  Ft.  Wayne,  M.  &  C.  R.  Co., 
59  Ind.  205. 


For  Cases  from  Other  States, 
See  18  Cent.  Dig.  Bra.  Dom.  | 
See,  also,  15  Cyc.  pp.  S4G-848. 
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Defects, 
amendment. 
[a3      (Sap.  1857) 

In  proceedings  against  a  railroad  company 
for  damages  for  land  taken,  the  company  filed 
a  pleading  assigning  as  a  reason,  among  others, 
why  the  assessment  should  be  set  aside,  "that 
the  writ  of  assessment  did  not  contain  a  suffi- 
cient description  of  the  real  estate  to  be  taken." 
Held  that,  though  this  was  deficient  in  form, 
it  must  be  accepted  as  a  demurrer  to  the  writ. 
—Marion  &  M.  V.  R.  Co.  v.  Ward,  9  Ind.  123. 

[b]  (Sop.  1890) 

In  proceedings  for  the  assessment  of  dam- 
ages for  the  taking  of  land  by  a  railway  com- 
pany for  its  right  of  way,  it  is  not  error  to 
grant  leave  to  amend  the  description  of  the 
land  appropriated  where  the  amendment  simply 
furnishes  a  correct  description  of  the  land  up- 
on which  the  right  of  way  was  actually  lo- 
cated and  graded,  for  such  proceedings  are 
amendable  in  matters  of  description  so  long 
as  they  remain  in  fieri.— Midland  R.  Co.  v. 
Smith,  25  N.  E.  153,  125  Ind.  509. 

[c]  (Sap.  1894) 

An  owner,  who,  after  condemnation  pro- 
ceedings by  a  town  for  the  opening  of  an  al- 
ley, api>ears  before  the  treasurer,  and  demands 
the  damages  assessed,  waives  any  defect  in  the 
service  of  the  notice  on  him.— Graves  v.  Town 
of  Middletown,  137  Ind.  400,  37  N.  E.  157. 


For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  498. 

§  185.  Appearance  and  representation  hj 
attorney. 

[a]  (App.  1906) 

Where,  in  condemnation  proceedings,  the- 
landowners,  who  were  nonresidents,  entered  a 
full  appearance  and  filed  pleas  in  bar,  all  ques- 
tions as  to  the  jurisdiction  of  their  persons  were 
waived.— Douglas  v.  Indianapolis  &  X.  W. 
Traction  Co.,  70  N.  E.  892,  37  Ind.  App.  ;J32. 

For  Cases  from  Other  States, 

See  is  Cent.  Dig.  Em.  Dom.  §  499. 

§  186.  Maps,  plans,  or  snrreys. 
[a]      (Sup.  1907) 

An  insuflicient  map  filed  to  show  the  loca- 
tion of  a  right  of  way  is  not  remedied  by  the 
sufficient  description  in  the  recorded  deeds  of 
the  land.— Southern  Indiana  R.  Co.  v.  Indian- 
apolis &  L.  R.  Co.,  108  Ind.  300,  81  X.  E.  05, 
13  I..  R.  A.  (N.  S.)  197. 

A  map  filed  by  a  railroad  company,  which 
gives  no  idea  as  to  the  width  of  the  right  of 
way  which  it  has  elected  to  appropriate  to 
public  purposes,  or  as  to  whether  a  single  line 
shown  thereon  is  the  median  line  of  the  right 
of  way,  or  otherwise,  is  insufficient.— Id. 

Bum's  Ann.  St.  1901,  §  5152,  provides 
that  a  railroad,  *'before  proceeding  to  construct 
a  part  of  its  road  into  or  through  any  county, 

*  ♦  ♦  shall  make  a  map  and  profile  of  the 
route   intended   to  be  adopted  which  shall    be 

*  *  ♦  filed  in  the  office  of  the  clerk  of  such 
county.  ♦  ♦  * "  Ucld,  that  the  filing  of  the 
map  and  profile  need  not  precede  condemna- 
tion.— Id. 

[b]  (Sap.  1907) 

In  proceedings  by  a  railroad  to  condemn 
land  incident  to  a  change  in  its  line,  the  filing  in 
the  office  of  the  clerk  of  the  circuit  court  of  a 
blueprint  of  the  map  and  profile  of  the  pur- 
posed change,  and  of  the  certificate  thereto  sub- 
scribed by  a  majority  of  the  board  of  directors, 
instead  of  the  original,  was  not  a  substantial 
defect,  where  the  map,  profile,  and  certificate 
were  shown  to  be  authentic  and  correct. — Smith 
V.  Cleveland,  C,  C.  &  St.  L.  R.  Co.,  170  Ind. 
382,  81  N.  E.  501. 


For  Cases  from  Other  States, 
See  is  Cent.  Dig.  Em.  Dora. 
Sec,  also,  15  Cyc.  p.  817. 


500-504. 


§  187.   Possession  and  nse  pending  pro* 
ceedings. 

Effect  of  award  or  judgment  as  to  right  to  pos- 
session, see  post,  §  244. 

Time  of  passing  of  title  or  right,  see  post,  § 
320. 

[a]      (Sup.  1907) 

It  is  no  ground  for  attack  upon  Acts  1905, 
p.  59,  c.  48,  providing  for  the  exercise  of  emi- 
nent domain,  that  the  act  authorizes  the  taking 
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of  possession  before  tbe  matters  in  controversy 
are  settled  on  appeal,  since  the  right  to  an  ap- 
peal is  not  an  inherent  right,  but  may  be  granted 
or  withheld  at  the  pleasure  of  the  Legislature.— 
Smith  V.  Cleveland,  C,  C.  &  St.  L.  R.  Co.,  170 
Ind.  382,  81  N.  E.  501. 

Fob  Cases  fboh  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  505,  507. 
See,  also,  15  Cyc.  p.  d78. 

1180.   Pleadins. 

Pleading  matters   of  fact   or  conclusions,   see 
Pleading,  {  8w 

Fob  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  f§  508-524. 
See,  also,  15  Cyc.  pp.  850-863. 

§  lOO.  —  Mode  and  form  in  general. 

[a]       (Sup.  1865) 

In  statements  provided  for  in  Rev.  St.  1838, 
pp.  343,  344,  of  damages  to  land  by  the  lay- 
ing out  of  railroads,  the  same  strictness  is  not 
required  as  in  pleadings  in  court.— Martins- 
ville &  F.  R.  Co.  v.  Bridges,  6  Ind.  400. 

Cb]     (Sup.  1907) 

Upon  the  preliminary  hearing  in  a  proceed- 
ing by  a  consolidated  railroad  company  to  con- 
demn land,  interrogatories  to  be  answered  by 
the  railroad,  relating  to  various  facts  occurring 
subsequent  to  t^e  act  of  consolidation,  were 
properly  stricken  out,  since  the  statute  provides 
that  no  pleadings  other  than  the  complaint  and 
written  objections  thereto,  filed  by  the  defend- 
ant, shall  be  allowed.— Smith  v.  Cleveland,  C, 
C.  &  St.  L.  R.  Co.,  170  Ind.  382,  81  N.  E.  501. 

Fob  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  508. 
See,  also,  15  Cyc.  p.  850. 

§  101.  __  Petition  or  complaint* 
[a]       (Sap.  1^5) 

Though,  in  a  claim  for  damages,  under  Rev, 
St.  1838,  for  injuries  to  land  occasioned  by  the 
construction  of  a  public  work,  the  same  strict- 
ness is  not  required  in  the  averments  as  in 
pleadings  in  a  court  of  record,  yet  the  written 
statement  of  the  claim  should  show  whether  the 
injury  was  occasioned  by  the  passing  through 
and  appropriation  of  claimant's  land,  or  the 
taking  of  timber  and  other  materials,  for  which 
the  statute  provides.— Martinsville  &  F.  R.  Co. 
V.   Bridges,   6  Ind.  400. 

[b]  (Sup.  1857) 
The  inquest,  in  case  of  assessment  df  land 
damages,  taken  in  connection  with  the  applica- 
tion and  writ,  is  sufficient  to  advise  a  railroad 
company  what  is  to  be  answered,  and  no  com- 
plaint need  be  filed.— Marion  &  M.  V.  R.  Co.  v. 
Ward,  9  Ind.  123. 

It  is  not  necessary  to  aver  that  the  land 
has  been   taken.     The  right  of  the  owners  of  | 
land  to  proceed  is  perfected  by  the  survey  and 


location   without   any  other  act  of  appropria- 
tion. — Id. 

A  description  setting  out  the  congressional 
subdivisions  of  the  applicant's  land,  then  **com- 
mencing  at  a  stake  in  the  west  line  of  said 
tract  of  land,  9  chains  and  21  links  from  the 
northwest  comer  of  said  lot,"  and  further  de- 
scribed by  courses  and  distances  making  a 
parallelogram  80  feet  wide,  extending  across  80 
acres,  was  held,  on  demurrer,  to  be  a  precise 
description  of  the  land  to  be  taken,  within  the 
meaning  of  2  Rev.  St.  p.  193,  §§  706-710.— Id. 

[c]  (Sop.  1875) 
In  proceedings  to  condemn  lands  for  the  use 
of  a  turnpike,  the  complaint  must  show  over 
what  particular  part  or  parts  of  the  sections  the 
Toad  is  located,  so  that  the  land  to  be  con- 
demned can  be  ascertained  and  described  in  the 
judgment  without  extrinsic  evidence.— Rising 
Sun  &  H.  Turnpike  Co.  v.  Hamilton,  50  Ind- 
580. 

[d]  (Sup.  1876) 

An  application,  under  Prac.  Act,  §  41,  for 
the  assessment  of  damages  for  land  taken  and 
used  by  a  railroad  company  in  the  construction 
of  its  road,  must  allege  the  fact  of  such  taking, 
and  refer  to  the  law  authorizing  it.— Indian- 
apolis &  V.  R.  Co.  v.  Newsom,  54  Ind.  121. 

An  application  for  an  assessment  of  dam- 
ages for  lands  taken  must  describe  the  lands 
with  precision  sufficient  to  enable  the  sheriff 
and  jury  to  locate  them.— Id. 

An  application,  by  a  landowner,  for  the 
assessment  of  damages  against  a  railroad  com- 
pany which  had  constructed  its  road  across  his- 
farm,  described  particularly  the  whole  tract  ot 
land,  but  described  the  location  of  the  road  only 
as  "extending  diagonally  through  said  tract 
of  land  from  a  point  near  the  northeast  comer 
to  a  point  near  the  southwest  comer."  Held, 
that  the  description  was  fatally  defective. — Id. 

[e]  (Sup.  1880) 

Code,  art.  41,  §§  706,  707,  710,  provides  for 
a  writ  in  the  nature  of  an  ad  quod  damnum 
to  be  issued  on  the  application  of  a  railroad  de- 
siring to  appropriate  lands,  or  of  an  individ- 
ual interested  in  land  taken  by  the  railroad. 
Heldt  that  an  application  by  an  individual  for 
the  writ,  which  alleged  that  the  railroad  appro- 
priated the  land,  and  that  plaintiff  thereafter 
inherited  the  same  from  his  father,  but  which  « 
failed  to  allege  anything  to  show  that  plaintiff 
had  become  entitled  to  the  damages  by  as- 
signment, inheritance,  or  otherwise,  was  bad. — 
Church  V.  Grand  Rapids  &  I.  R,  Co.,  70  Ind. 
161. 

In  a  proceeding  to  recover  damages  from 
a  railroad  company  for  constructing  its  road 
over  certain  lands,  the  complaint  a  1  leered  that 
the  plaintiff,  "when  he  inherited  the  lands  from 
his  father,  found  the  defendant  in  the  possession 
of  them,  and  it  made  no  reference  to  the  law 
which  authorized  the  defendant  to  appropriate 
the  lands.  Held,  that  the  complaint  was 
insufficient.— Id. 
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[f]      (Sup.  1SS8) 

A  recital  that,  "having  attempted  and  fail- 
ed, and  being  unable  to  agree  with  respondent 
in  regard  to  the  terms  of,  or  in  regard  to,  the 
compensation  therefor,"  the  plaintiff  took,  etc., 
does  not  allege  any  attempt  to  agree  as  to  the 
point  and  manner  of  crossing. — Lake  Shore  &  M. 
S.  R.  Co.  V.  Cincinnati,  W.  &  M.  Ry.  Co.,  116* 
Ind.  578,  19  N.  E.  440. 

Under  Rev.  St.  1881,  i  3903,  subd.  6,  grant- 
ing to  a  railroad  company  power  **to  cross, 
intersect,  join,  and  unite  its  railroad  with  any 
other  railroad  before  constructed,"  and  pro- 
viding that,  **if  the  two  corporations  cannot 
agree  upon  the  amount  of  compensation,  ♦  ♦  ♦ 
or  the  points  or  manner  of  such  crossings  ana 
connections,  the  same  shall  be  ascertained  and 
determined  by  commissioners,"  etc.,  the  peti- 
tion must  allege  that  an  effort  has  been  made 
to  agree  upon  the  amount  of  compensation,  the 
points  and  the  manner  of  crossing.— Id. 

[g]     (Sop.  1893) 

A  petition  alleging  that  petitioner  is  a 
•corporation  owning  and  controlling  a  public 
cemetery,  and  that  its  trustees  believe  it  neces- 
sary to  purchase  lands  therein  described  for  its 
use  as  an  addition  to  such  cemetery,  sufficiently 
«how3  that  petitioner  is  seeking  to  condemn 
land  to  be  used  as  a  public  cemetery,  in  addi- 
tion to  the  cemetery  already  owned  and  con- 
trolled by  it.  —  Farneman  v.  Mt.  Pleasant 
Cemetery  Ass^n,  135  Ind.  344,  35  N.  E.  271. 

[h]     (App.  1903) 

As  the  power  of  eminent  domain  can  be 
-exercised  only  for  a  public  use,  the  instrument 
of  appropriation  of  a  natural  gas  company,  in  a 
proceeding  to  condemn  for  a  pipe  line  under  the 
power  given  it  by  Bums'  Rev.  St.  1901,  i  5103, 
must  show  that  it  is  engaged  in  furnishing  gas 
to  the  public;  it  is  not  enough  to  allege  that 
the  real  estate  is  necessary  for  its  pipe  line  from 
its  wells  to  a  city.— Great  Western  Natural  Gas 
&  Oil  Co.  V.  Hawkins,  60  N.  E.  765,  30  Ind. 
App.  557. 

A  natural  gas  company  being  authorized 
by  Burns'  Rev.  St.  1901,  f  5104,  to  condemn  an 
easement  only,  the  instrument  of  appropriation 
is  defective  in  asking  the  right  to  take  the  fee. 
—Id. 

[I]  (Sup.  1907) 
A  complaint  in  condemnation  proceedings 
averring  the  name  of  the  corporation  desiring 
to  condemn,  the  name  of  the  owner  of  the  prop- 
erty to  be  appropriated,  the  intended  use  of 
the  property,  the  location,  width,  and  termini 
•of  the  right  of  way,  a  specific  description  of  the 
land  from  which  dirt  was  to  be  taken  for  mak- 
ing the  embankment,  and  that  the  corporation 
condemning  had  not  been  able  to  agree  with 
the  owner  for  the  purchase  of  such  property, 
is  sufficient— Vandalia  Coal  Co.  v.  Indianapolis 
A  L.  R.  Co.,  168  Ind.  144,  79  N.  E.  1082. 

[j]     (Sup.  1907) 
Where  a  complaint  in  a  condemnation  pro- 
ceeding substantially  follows  the  statute,  other 


matters  which  would  afford  sufficient  grounds 
of  objection  to  the  taking  should  be  brought 
forward  by  the  defendants.— Southern  Indiana 
R.  Co.  V.  Indianapolis  &  L.  R.  Co.,  168  Ind. 
360,  81  N.  E.  65,  13  L.  R.  A.  (N.  S.)  197. 

The  complaint  in  condemnation  proceedings 
under  Acts  1905,  p.  15,  §  2  (Bums'  Ann.  St. 
1905,  §  894,  cl.  4),  must  set  out  by  a  specific 
description  the  location,  general  route,  width, 
and  termini  of  the  proposed  right  of  way.— Id. 

Where  the  complaint  in  condemnation 
proceedings  for  a  railroad  right  of  way  substan- 
tially follows  the  statute,  objection  thereto  must 
be  raised  by  answer. — Id. 

^k]    (Sup.  1907) 

The  filing  of  the  complaint  !n  condemnation 
proceedings,  under  Acts  1905,  p.  59,  c.  48, 
(Burns'  Ann.  St.  Supp.  1905,  §  893,  etc.),  in 
open  court,  was  in  substantial  compliance  with 
section  2,  p.  60,  providing  that  one  desiring  to 
condemn  land  may  file  a  complaint  in  die  office 
of  the  clerk  of  the  circuit  or  superior  court  of 
the  county  where  the  property  sought  to  be  ap- 
propriated is  situated ;  a  literal  and  exact  com- 
pliance not  being  required,  and  clerks  of  the 
circuit  and  superior  courts  being  the  custodians 
of  all  records  of  those  courts  and  papers  filed 
therein.— Darrow  v.  Chicago,  L.  S.  &  S.  B. 
R.  Co.,  169  Ind.  99,  81  N.  E.  1081. 

Under  Acts  1905,  p.  60,  c.  48,  i  2,  providing 
that  the  complaint  filed  in  condemnation  pro- 
ceedings shall  contain  a  specific  description  of 
the  land  sought  to  be  taken,  it  is  not  necessary 
to  describe  in  the  complaint  any  part  of  defend- 
ant's land,  except  that  to  be  taken. — Id. 

The  description  of  real  estate  in  a  com- 
plaint in  condemnation  proceedings  is  sufficient 
if  it  will  enable  one  skilled  in  such  matters  to 
locate  it.— Id. 

[1]  (Sup.  1907) 
Acts  1905,  p.  60,  c.  48,  provides  that,  where 
a  right  of  way  is  sought,  the  complaint  in  con- 
demnation proceedings  must  state  the  location, 
genera]  route,  width,  and  termini  thereof,  and 
a  specific  description  of  each  piece  of  land  to 
be  taken.  A  complainant  averred  that  the  de- 
fendant owned  a  quarter  section  particalarly 
described,  and  that  plaintiff  desired  to  constract 
its  transmission  line  on  and  over  said  tract  by 
placing  24  poles  115  feet  apart  across  the  land 
from  the  west  side  to  the  east  side  tiiereof, 
which  poles  were  to  be  placed  within  6%  feet 
of  the  fence  on  the  north  side  of  the  rig^t  of 
way  of  a  certain  railroad  through  the  land  on  a 
strip  of  land  6^  feet  wide  mnning  in  a  diago- 
nal manner  through  the  quarter  section  on  the 
north  side  of  and  parallel  with  and  immediately 
adjoining  the  railroad  right  of  way,  as  then  lo- 
cated through  the  land;  the  amount  of  land 
actually  occupied  by  the  poles  being  not  to  ex- 
ceed 40  square  feet.  Held,  that  the  description 
was  sufficient.— Mull  v.  Indianapolis  &  C*  Trac- 
tion Co,,  169  Ind.  214,  81  N.  E.  657. 
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[ml     (App.  1908) 

An  allegation,  in  a  complaint  in  proceed- 
ings under  Act  Feb.  27,  1905  (Acts  1905,  p. 
59.  c.  48 ;  Burns'  Ann.  St.  1908,  §  929  et  seq.), 
relating  to  eminent  domain,  that  "plaintiff  has 
been  unable  to  agree  with  the  owner  for  the 
purchase  of  said  land  for  the  purpose  of  such 
change  in  the  highway,"  is  not  insufficient  as 
a  mere  inference,  since  it  employs  the  language 
prescribed  by  section  930,  providing  that  if  such 
person,  etc.,  shall  not  agree  with  the  owner  of 
the  land  touching  the  damages  sustained,  he  may 
file  a  complaint.— Slider  t.  Indianapolis  &  L. 
Traction  Co.,  42  Ind.  App.  304,  85  N.  E.  372, 
721. 

[n]  (Sup.  1910) 
A  complaint  for  the  condemnation  of  lands 
to  be  flowed  by  a  dam  for  a  milling  company 
held  to  contain  all  the  matters  required  to  be 
alleged  by  Acts  1905,  p.  60,  c.  48,  §  2  (Bums' 
Ann.  St.  1908,  §  930),  providing  that  a  com- 
plaint, in  condemnation  proceedings,  shall  state 
the  name  of  the  person  or  corporation  desiring 
to  condemn  such  lands,  the  names  of  all  owners, 
claimants,  and  holders  of  liens  on  the  property, 
the  use  the  plaintiff  intended  to  make  of  the 
property,  a  specific  description  of  each  piece  of 
land  sought  to  be  taken,  and  that  such  plaintiff 
has  been  unable  to  agree  for  the  purchase  of 
such  lands  with  such  owner. — Sexauer  v.  Star 
Milling  Co.,  90  N.  E.  474,  26  L.  R.  A.  609. 

Under  Bums'  Ann.  St.  1908,  §  927,  provid- 
ing that  a  writ  of  assessment  of  damages  may 
be  had  by  any  person  owning  the  land  on  one 
side  of  a  water  course  upon  which  he  desires  to 
erect  a  mill  or  other  machinery  to  be  pro- 
pelled by  water,  to  assess  the  damages  to  the 
lands  of  another,  by  the  overflow  of  water  by 
any  milldam  already  erected  or  proposed  to  be 
erected,  a  complaint,  in  condemnation  proceed- 
ings, alleged  that  plaintiff  is  the  owner  of  a 
specified  tract  of  land,  with  the  privilege  of  a 
dam,  and  the  right  to  overflow  water  on  certain 
lands ;  that  his  property  is  on  the  banks  of  a 
permanent  water  course  named ;  that  plaintiff 
was  organized,  as  a  corporation,  to  grind  flour 
and  feed  upon  the  toll  system,  is  the  owner  of  a 
flour  and  feed  mill  situated  on  the  premises  de- 
scribed ;  that  plaintiff  is  one  of  the  corporations, 
which,  under  the  laws  of  this  state,  has  the 
right  to  exercise  the  power  of  eminent  domain ; 
that  plaintiff  intends  to  use  the  lands  sought  to 
be  taken  for  the  purpose  of  overflowage.  Heldy 
that  the  allegations  of  the  complaint  bring 
plaintiff  within  the  provisions  of  the  statute 
conferring  the  power  of  eminent  domain  to  ac- 
quire such  easements  as  it  seeks  to  take.— Id. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  ESn.  Dom.  §§  509-518. 
See,  also,  15  Cyc.  pp.  850-859. 

I  192.  — —  Answer  and  oroai-petition. 

[a]       (Sup.  1846) 

A  writ  was  issued  in  a  case  where  the  pe- 
titioner's milldam.  previously  built,  caused  land 


of  the  defendant  to  be  overflowed.  The  in- 
quest was  favorable  to  a  continuance  of  the 
dam,  and  gave  the  defendant  damages  for  the 
injury  to  his  land.  The  plea  was  a  decree  in 
chancery  in  the  defendant's  favor,  enjoining  the 
petitioner  forever  from  causing,  by  his  dam,  the 
overflowing  of  defendant's  premises.  Held,  that 
the  plea  was  insufficient. — Peck  v.  Rensselaer, 
8  Blackf.  312. 

[b]  (Sup.  1880) 

One  through  whose  land  a  highway  is  pro- 
posed to  be  established  may  remonstrate  upon 
the  ground  of  its  inutility,  and  claim  damages 
in  the  same  remonstrance.— Peed  v.  Brenneman, 
72  Ind.  288. 

[c]  (Sup.  1906) 

Act  Feb.  27,  1905,  §  3  (Acts  1905,  p.  61, 
c.  48 ;  4  Bums'  Supp.  1905,  §  893  et  seq.),  pro- 
vides that  the  notice  to  defendants  in  condem- 
nation proceedings  shall  require  defendants  to 
appear  on  a  day  fixed  by  plaintiff  by  indorse- 
ment on  the  complaint.  Section  5  provides  that 
defendant's  objections  "shall  be  filed  not  later 
than  the  first  appearance  of  such  defendant." 
Held  that,  even  though  section  5  contemplates 
a  filing  by  defendants  on  the  day  they  are  noti- 
fied to  appear,  rather  than  on  the  day  they  do 
appear,  the  provision  is  directory  only,  and  does 
not  deprive  the  court  of  power,  on  proper  show- 
ing by  defendant  or  on  consent  of  plaintiff,  to 
permit  a  filing  by  defendants  appearing  after 
the  time  notified.— Morrison  v.  Indianapolis  & 
W.  R.  Co.,  76  N.  E.  961,  77  N.  E.  744,  166 
Ind.  511. 

Act  Feb.  27,  1905,  §  1  (Acts  1905,  p.  59, 
c.  48;  4  Bums'  Supp.  1905,  §  893  et  seq.),  pro- 
vides that  any  corporation  having  the  right  to 
exercise  the  power  of  eminent  domain  shall 
first  make  an  effort  to  purchase  the  property. 
Section  3  (page  61)  provides  that  the  notice  to 
defendants  in  condemnation  proceedings  shall 
require  them  to  "show  cause  why  the  property 
described  should  not  be  condemned  as  prayed 
for  in  the  complaint."  Section  4  provides  for 
the  appointment  of  appraisers  when  the  court 
is  satisfied  as  to  the  right  of  plaintiffs  to  exer- 
cise the  power.  Section  5  provides  for  written 
objections  by  defendant  on  the  ground  of  lack 
of  jurisdiction,  lack  of  power  in  plaintiff  to  ex- 
ercise right,  "or  for  any  other  reasons  disclosed 
in  the  complaint  or  set  up  in  such  objections," 
and  forbids  further  pleadings  except  the  answer 
provided  for  in  section  8  (page  63).  Section  8 
provides  for  a  filing  of  exceptions  to  the  assess- 
ment by  any  one  aggrieved  and  that  the  cause 
shall  proceed  to  issue,  trial  and  judgment.  Held, 
that  not  only  may  the  objections  authorized  by 
section  5  fill  the  office  of  a  demurrer,  but  is- 
sues of  fact  defeating  the  condemnation  are 
thereby  properly  presented,  rather  than  by  the 
exceptions  referred  to  in  section  8.— Id. 

A  failure  of  plaintiff  to  object  to  the  filing 
of  objections  by  defendant  appearing  after  the 
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time  fixed  by  the  complaint  is  a  waiver  of  the 
requirements  as  to  the  time  of  filing.— Id. 

Foe  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  519-521. 
See,  also,  15  Cyc.  pp.  SGO,  861. 

§  193.  —  Demnrrer. 
[a]      (Sup.  1857) 

Where  a  railroad  company  intend  to  aban- 
don their  location,  such  fact  should  be  stated 
by  answer,  and  not  urged  on  demurrer,  or,  if 
they  have  made  no  such  location  as  is  averred, 
such  averment  should  be  traversed. — Marion  & 
M.  V.  R.  Co.  V.  Ward,  9  Ind.  123. 

[b]  (Sup.  1908) 

In  proceedings  to  condemn  land  for  a  rail- 
road right  of  way,  objections  to  the  proceeding 
denying  plaintiffs  right  to  exercise  the  power 
of  eminent  domain  for  the  use  sought,  and  chal- 
lenging the  sufiiciency  of  the  allegations  of  the 
complaint  to  show  such  right,  perform  the  of- 
fice of  a  demurrer,  and  tender  issues  of  law  for 
the  decision  of  the  court  on  the  face  of  the 
pleadings.— Westport  Stone  Co.  v.  Thomas,  170 
Ind.  91,  83  N.  E.  G17. 

[c]  (Sup.  1908) 

•  In  eminent  domain  proceedings,  if  plaintiff 
desired  to  test  the  suflSciency  of  defendants*  ob- 
jection in  respect  to  the  facts  therein  alleged, 
it  should  have  demurred  as  provided  by  the 
Code,  to  an  answer  in  a  civil  action;  a  motion 
to  strike  not  being  the  proper  practice. — ^Toledo 
&  I.  Traction  Co.  v.  Toledo  &  C.  I.  R.  Co., 
171  Ind.  213,  8G  N.  E.  54. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  522. 

§  194.  «—  Amendmenti. 

[a]  (Sup.  1885) 

The  power  to  permit  the  description  of  the 
land  to  be  condemned  to  be  amended  is  vested 
in  the  court  by  Rev.  St.  §  3909,  authorizing 
the  amendment  of  defects  and  informalities  in 
any  special  proceedings. — Hunt  v.  New  York, 
C.  &  St.  L.  R.  Co.,  99  Ind.  593. 

[b]  (Sup.  1885) 

The  instrument  of  appropriation  of  land 
for  right  of  way  in  condemnation  proceedings 
may,  on  cause  shown,  be  amended  by  adding 
stipulations  thereto  as  to  fences  and  crossings, 
calculated  to  reduce  consequential  damages,  aft- 
er the  report  of  the  appraisers  has  been  filed, 
and  issues  joined  on  exceptions  thereto. — Chi- 
cago &  G.  S.  R.  Co.  V.  Jones,  103  Ind.  3SG,  6 
N.  E.  8. 

[c]  (App.  1896) 

A  railroad  company  may  amend  its  peti- 
tion to  condemn  land  for  a  right  of  way  by  alter- 
ing the  width  of  the  strip  required,  and  by  in- 
serting a  provision  that  the  company  will  put 
in  such  bri(lg(»s  and  tile  drains  as  may  be  needed 
to  give  proper  drainage  across  the  right  of  way. 


—Indiana,  I.  &  I.  R.  Co.  y.  Rinehart,  14  Ind. 
App.  588,  43  N.  E.  238. 

[d]  (Sup.  1907) 

Under  Acts  1905,  p.  61,  c.  48,  §  5,  provid- 
ing that  the  pleadings  in  condemnation  proceed- 
ings may  be  amended  on  leave  of  the  court,  the 
court  may  allow  a  complaint  to  be  amended  as 
to  the  description  of  the  real  estate,  even  after 
verdict— -Darrow  v.  Chicago,  L.  S.  &  S.  B.  R. 
Co.,  169  Ind.  99,  81  N.  E.  1081. 

[e]  (Sup.  1907) 

In  condemnation  proceedings,  it  was  not 
error  to  allow  an  amendment  of  the  description 
of  the  property  contained  in  the  complaint  to 
agree  with  the  description  in  the  appraisement 
after  the  appraisement  had  been  filed,  since  the 
court  has  power  even  after  verdict  to  allow 
amendments  to  remedy  defects  in  the  descrip- 
tion.—McClarren  V.  Jefferson  School  Tp.,  169 
Ind.  140,  82  N.  E.  73,  13  L.  R.  A.  (N.  S.)  417. 

For  Cases  from  Other  States, 

See  38  Cent.  Dig.  Em.  Dom.  §  523. 
See,  also,  15  Cyc.  p.  859. 

§  195.  Imes,  proof,  and  Tariance. 

[a]  (Sup.  1864) 

2  Gav.  &  11.  St.  p.  314,  §  G97,  makes  the 
complaint  and  return,  as  to  the  defendant,  in 
an  application  for  the  assessment  of  damages 
against  a  railroad  company,  a  cause  of  action, 
and  authorizes  him  to  raise  issues  of  law  upon 
them  by  the  ordinary  modes  used  in  courts  of 
this  state,  which,  being  disposed  of,  may  be  fol- 
lowed by  issues  of  fact,  to  be  formed  and  tried 
according  to  the  usual  practice  in  civil  cases. — 
Cincinnati  &  C.  R.  Co.  v.  McFarland,  22  Ind. 
459. 

[b]  (Sup.  1897) 

Under  Rev.  St.  1894,  §  3643  (Rev.  St. 
1881,  §  3180),  providing  for  appeals  from  pro- 
ceedings for  the  condemnation  of  land  by  a  city 
for  street  purposes,  a  statement  filed  by  the 
appellant,  which  stands  for  an  answer,  object- 
ing to  the  amount  of  damages  assessed,  and  de- 
manding  a  greater  amount,  is  sufficiently  spe- 
cific to  form  an  issue  on  the  question  of  dam- 
ages, where  no  question  is  raised  as  to  the  reg- 
ularity of  the  proceedings. — City  of  Decatur  v. 
Grand  Rapids  &  I.  R.  Co.,  45  N.  R  793,  146 
Ind.  577. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  524. 
See,  also,  15  Cyc.  pp.  862,  863. 

§  197.   Diimiisal  before  hearins* 
[a]      (Sup.  1872) 

Where  a  complaint  by  a  turnpike  company 
to  condemn  lands  for  its  road  states  that  the 
road  has  been  located,  the  question  of  location 
cannot  be  tried  on  a  motion  to  dismiss  because 
the  road  has  not  been  located. — Beynon  v.  Bran- 
dywine,  B.  &  S.  C.  Turnpike  Co.,  39  Ind.  129. 

Where  a  complaint  by  a  company  to  con- 
demn lands  states  that  its  road  has  been  locat- 
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ed,  the  question  of  location  cannot  be  tried  on 
a  motion  to  dismiss.— Id. 

Fob  Cases  from  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  527. 
See,  also,  15  Cyc.  p.  937. 

S  198.   Hearing  and  determlnatioii  as  to 
risht  to  take. 

[a]  (Sup.  1836) 

The  inquest,  in  the  case  of  a  writ  of  ad 
quod  damnum,  must  distinctly  state  whether, 
in  the  opinion  of  the  jury,  the  health  of  the 
neighborhood  will  be  affected  by  the  stagnation 
of  the  water  which  the  contemplated  dam  may 
occasion. — Gherkey  v.  Haines,  4  Blackf.  159. 

[b]  (Sup.  1872) 

Without  proof  that  the  line  of  a  road  for 
which  land  is  'sought  to  be  condemned  is  a  de- 
parture from  the  line  contemplated  by  the  ar- 
ticles of  association  of  the  company  instituting 
the  proceedings,  it  is  not  error  to  overrule  a 
motion  to  dismiss  the  proceedings  because  of 
such  departure.— Beynon  v.  Brandywine,  B.  & 
S.  C.  Turnpike  Co.,  39  Ind.  129. 

[c]  (App.  190:i) 

Under  Bums*  Rev.  St.  1901,  §  5105,  rela- 
tive to  condemnation  by  a  natural  gas  company 
of  a  right  of  way  for  a  pipe  line,  providing 
that,  on  filing  of  the  act  of  appropriation  with 
the  clerk  of  court  and  delivery  of  a  copy  to  the 
landowner,  the  court  shall  appoint  appraisers, 
the  court  may  inquire  into  the  sufficiency  of 
the  instrument  of  appropriation,  and  may  re- 
fuse to  appoint  appraisers,  it  not  appearing  on 
the  face  of  the  proceedings  that  the  petitioner 
has  the  right  to  maintain  the  proceedings. — 
Great  Western  Natural  Gas  &  Oil  Co.  v.  Haw- 
kins, 66  N.  E.  765,  30  Ind.  App.  557. 

[d]  (Svp.  1905) 

Bums'  Ann.  St.  1901,  §  6006,  provides  for 
the  condemnation  of  land  by  a  township  for 
school  purposes  whenever  necessary,  in  the 
opinion  of  the  township  trustee;  and  by  section 
6008,  stibd.  3,  on  filing  of  the  report  of  apprais- 
ers the  owner  may  except  to  the  same  for  any 
cause.  Held,  that  the  fact  that  the  township 
trustee  would  be  benefited  in  his  private  busi- 
ness beyond  the  general  benefits  resulting  to 
the  public,  or  that  he  was  prejudiced  against 
the  landowner,  was  not  a  proper  matter  to  go 
to  the  jury.— Richland  School  Tp.  of  Fulton 
County  V.  Overmyer,  73  N.  E.  811,  164  Ind. 
382. 

[e]  (Snp.  1906) 

It  bein^  proper  to  tender  issues  of  fact  in 
the  written  objections  which  under  Act  Feb.  27, 
1905,  §  5  (Acts  1905,  p.  61,  c.  48;  4  Bums' 
Supp.  1905,  §  893  et  seq.).  owners  of  land  are 
authorized  to  file  in  condemnation  proceedings 
prior  to  the  appointment  of  appraisers,  a  right 
to  a  trial  of  such  issues  will  be  implied. — Mor- 
rison V.  Indianapolis  &  W.  R.  Co.,  76  N.  E. 
Wn,  77  N.  E.  744,  166  Ind.  511. 


[f]  (Sup.  1907) 

Upon  a  preliminary  hearing  in  condemna- 
tion proceedings,  the  only  issues  allowable  are 
such  as  go  to  defeat  or  abate  the  asserted  right 
to  exercise  the  power  of  eminent  domain.— 
Smith  v.  Cleveland,  C,  C  &  St.  L.  R.  Co.,  170 
Ind.  382,  81  N.  E.  501. 

[g]  (App.  1908) 

Act  Feb.  27,  1905  (Acts  1905,  p.  59,  c.  48; 
Bums*  Ann.  St.  1908,  §  933),  relating  to  emi- 
nent domain,  provides  that  a  defendant  may 
object  to  proceedings  for  condemnation  on  cer- 
tain grounds,  which  objections  shall  be  in  writ- 
ing, filed  not  later  than  defendant's  first  ap- 
pearance, and,  if  the  objections  are  overruled, 
the  court  or  judge  shall  appoint  appraisers,  as 
provided  in  the  act.  Held  that,  by  the  objec- 
tions provided  for,  a  preliminary  hearing  may 
be  had,  at  which  the  landowner  may  controvert 
plaintiff*s  right  to  condemn  his  land,  and  have 
all  such  questions  determined  and  disposed  of 
by  the  judge  in  vacation  or  the  court  in  term 
time  before  making  the  interlocutory  order  ap- 
pointing appraisers  to  assess  damages. — Slider 
V.  Indianapolis  &  L.  Traction  Co.,  42  Ind.  App. 
304,  85  N.  B.  372,  721. 

For  Cases  from  Other  States, 

See  18  Ont.  Dig.  Eul  Dom.  §§  525,  526, 

528,  535-539. 
See,  also,  15  Cyc.  pp.  863-871. 

§  199.  Evidence  as  to  eompeniatioii. 

Irrelevant  evidence  on  redirect  examination  of 
witness,  see  Witnesses,   §  289. 

Scope  of  cross-examination  of  witness,  see  Wit- 
nesses, §  268. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  540-544. 
See,  also,  15  Cyc.  pp.  898,  899;    note,  22 
Am.  St.  Hep.  49. 

§  200.  »—  Presumption!  and  burden  of 
proof. 
[a]     (Sop.  1907) 
Where   a   railroad   was   authorized   to  de- 
stroy a  drain  by  constructing  its  embankment 
across  the  same,  it  was  proper  for  the  apprais- 
ers in  condemnation  proceedings  to  assume  that 
the  road  would  exercise  its  legal  rights  in  that 
respect,  and  to  consider  the  obstruction  of  the 
drain  and  the  consequences  to  the  land  where- 
on the  same  was  situated,  as  a  proper  element 
of  damage.— New  Jersey,  T.  &  I.  R.  Co.  v.  Tutt, 
1G8  Ind.  205,  80  N.  E.  420. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  540. 
See,  also,  15  Cyc.  p.  898. 

§201.  Admissibility  in  general. 

Admissions,  as  evidence,  see  Evidence,  §  213. 
Evidence  admissible  by  reason  of  admission  of 
similar  evidence,  see  Evidence,   §  155. 
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[a]  (Sup.  1844) 
In  ascertaining  the  amount  of  damages  for 
land  taken  in  constructing  the  Central  Canal, 
either  party  may  show  how  the  canal  was  pro- 
gressing when  the  land  was  taken,  and  what 
appropriations  of  money  had  then  been  made 
for  the  completion  of  the  canal.— Vanblaricum 
V.  State,  7  Blackf.  209. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  540^. 
See,  also,  15  Cyc.  p.  899. 

§  202.  Value  of  property. 

Evidence  as  to  sales  of  and  price  paid  for  prop- 
erty similarly  situated,  see  Evidence,  §  142. 

Expert  testimony,  see  Evidence,  §  555. 

Hearsay  evidence,  see  Evidence,  §  317. 

Opinion  evidence,  see  Evidence,  §§  474,  488, 
501. 

[a]  (Sup.  1S92) 
In  proceedings  to  condemn  a  railroad  right 
of  way  through  land  distant  three-eighths  of  a 
mile  from  a  large  and  growing  city,  and  one* 
eighth  of  a  mile  from  a  platted  and  improved 
addition  thereto,  with  which  it  is  connected  by 
two  roads,  a  map  made  from  actual  survey  and 
measurement,  representing  the  land  as  subdi- 
vided by  extending  the  streets  of  the  city  and 
addition,  is  competent  evidence  to  show  the 
value  of  the  land  from  its  susceptibility  to  be 
platted  advantageously,  and  consequent  adapta- 
bility for  residences.— Ohio  Val.  Railway  &  Ter- 
minal Co.  V.  Kerth,  130  Ind.  314,  30  N.  E. 
298. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  541. 
See,  also,   note,   124  Am.  St.  Rep.  53a 

§203.  Damasea* 

Opinion  evidence,  see  Evidence,  §  497. 

[a]  (Sup.  184:i) 

A  person  claimed  damages  of  the  state,  un- 
der the  statute  concerning  internal  improve- 
ments, because  the  Wabash  &  Erie  Canal  was 
cut  through  his  land,  separating  that  part  of 
it  on  which  his  dwelling  house  stood  from  the 
rest  of  the  tract,  and  causing  a  part  of  his 
land  to  be  overflowed.  Heldf  that  the  state 
might  prove,  to  lessen  the  damages,  how  much 
it  would  cost  to  build  a  bridge  on  the  land  over 
the  canal,  and  what  would  be  the  exi>ense  of 
draining  off  the  water. — State  v.  Beackmo,  6 
Blackf.  488. 

[b]  (Sup.  1891) 

In  proceedings  to  appropriate  land  for  rail- 
road purposes,  evidence  of  the  value  of  the 
property  before  and  after  the  construction  of 
the  railroad  is  competent  to  prove  damages.— 
Kvansville  &  R.  R.  Co.  v.  Fettig,  29  N.  E.  407, 
130  Ind.  61. 

[c]  (Sup.  1892) 

In  assessing  the  damages  sustained  by  the 
construction  of  a  railroad  through  a  large  tract 


of  land  already  intersected  by  two  railroads, 
evidence  of  the  effect  of  such  railroad  upon  the 
value  of  portions  of  the  land  beyond  the  other 
railroads  is  admissible,  since  it  is  a  question 
for  the  jury  whether  they  consist  of  parts  of 
the  same  tract  or  of  separate  and  distinct  par- 
cels.—Chicago  &  W.  M.  R.  Co.  V.  Huncheon, 
130  Ind.  529,  30  N.  E.  636. 

[d]  (App.  1898) 

In  the  absence  of  evidence  that  a  natural 
gas  main  will  prevent  the  future  improvement 
of  land,  damages  cannot  be  allowed  therefor 
in  proceedings  to  appropriate  an  easement  for 
its  construction.— Manufacturers'  Natural  Gas 
Co.  of  Indianapolis  v.  Leslie,  51  N.  E.  510, 
22  Ind.  App.  677. 

[e]  (Sup.  1902) 

Evidence  that  the  value  of  4  strip  of  land 
cut  off  from  the  main  farm  by  the  proposed 
highway  consisted  solely  in  the  timber  which 
grew  on  it  was  admissible  on  the  issue  of  dam- 
ages.—Fifer  V.  Ritter,  64  N.  E.  403,  159  Ind.  8. 

[f]  (Sup.  1904) 

In  a  proceeding  to  condemn  land  for  the 
purpose  of  a  railway  right  of  way,  the  value 
of  the  land  before  and  after  appropriation  is 
not  the  only  fact  which  the  jury  were  author- 
ized to  consider  in  determining  the  amount  of 
damages,  but  they  may  also  consider  all  the 
evidence  of  the  case  which  may  throw  any  light 
on  the  subject.— Chicago,  I.  &  E.  R.  Co.  v.  Wy- 
sor  Land  Co.,  103  Ind.  288,  69  N.  E.  546. 

[g]  (App.  1905) 

In  proceedings  to  determine  damages  for 
condemnation  of  land  for  a  railroad  right  of 
way,  it  is  not  error  to  admit  evidence  of  a  cut 
in  the  grade  of  the  road  along  by  the  land  in 
question. — Consolidated  Traction  Co.  v.  Jordan, 
75  N.  E.  301,  36  Ind.  App.  156. 

[h]     (Sop.  1907) 

Where,  under  right  of  way  condemnation 
proceedings,  a  railroad  had  constructed  its  em- 
bankment across  defendant's  drainage  ditch, 
placing  a  tile  drain  under  the  embankment,  a 
witness  was  properly  permitted  to  state,  for  the 
purpose  of  showing  damages,  that  at  the  time 
of  the  trial  the  water  was  backed  up  from  time 
to  time.— New  Jersey,  I.  &  I.  R.  Co.  y.  Tutt, 
168  Ind.  205,  80  N.  E.  420. 

Where,  at  the  time  of  the  trial  of  railroad 
right  of  way  condemnation  proceedings,  the 
road  had  already  constructed  an  embankment 
across  a  drainage  ditch  on  defendant's  land,  evi- 
dence as  to  the  manner  of  placing  a  drainage 
tile  through  the  embankment,  and  the  extent  to 
which  the  water  was  thereby  set  back  over  the 
contiguous  lands,  was  admissible  for  the  puT- 
pose  of  showing  the  actual  damages  to  the  land; 
it  being  assumed  that  the  road  was  construct- 
ed as  contemplated  at  the  time  the  right  of 
way  was  appropriated,  and  that  the  present  ap- 
parent damage  would  have  been  reasonably  an- 
ticipated if  assessed  before  construction.- Id. 
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[i]  (S«p.l910) 
Where  the  only  issue  on  exceptions  to  the 
appraisers'  award  in  condemnation  proceedings 
was  the  amount  of  damages  sustained  by  the 
landowners,  and  it  appeared  that  an  attempt  to 
purchase  the  land  had  failed  and  had  been 
abandoned,  a  writing  signed  by  the  landowners, 
in  which  they  agreed  to  convey  the  land  for  a 
specified  sum,  was  not  admissible  as  a  contract 
fixing  the  amount  of  recovery,  nor  as  primary 
or  substantive  evidence  on  the  amount  of  dam- 
ages, which  must  be  shown  by  the  testimony  of 
competent  witnesses.— Indianapolis  &  C.  Trac- 
tion Co.  v.  Wiles,  91  N.  E.  161. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  E)m.  Dom.  §  542. 

§205.  »—  Weight  and  siii&oieiioy* 

Opinion  evidence,  see  Evidence,  §  568. 

For  Cases  froic  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {  544. 

1206.  Mode  of  assessineiit  of  oompensm- 

tiOB. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {§  545-551. 
See,  also,  15  Cyc.  p.  872. 

§  207.  ^—  In  general. 

[a]  (Sap.  1825) 

When  the  legislature  authorizes  the  taking 
of  private  property,  the  compensation  therefor 
must  be  settled,  either  by  stipulation  between 
the  legislature  and  the  proprietor,  by  commis- 
sioners mutually  elected  by  the  parties,  or  by 
the  intervention  of  a  jury.— Armstrong  v.  Jack- 
son ex  dem.  Elliott,  1  Blackf.  374. 

[b]  (Sap.  1854) 

The  assessment  of  damages  against  a  rail- 
road company  for  the  appropriation  of  lands 
may  be  legally  made  by  arbitrators  appointed 
by  the  court  under  Act  May  11,  1852,  or  by 
jurors  selected  in  the  mode  prescribed  by  Act 
June  18,  1852.— McMahon  v.  Cincinnati  &  C. 
Short  Line  R.  Co.,  5  Ind.  413. 

[c]  (Sup.  1859) 

Where  any  part  of  the  roadbed  or  track 
of  an  existing  company  is  taken,  so  that  a  pro- 
ceeding under  the  statute  may  be  had  for  the 
assessment  of  damages,  all  the  damages  occa- 
sioned by  the  taking,  both  to  the  ground  and 
franchise,  must  be  assessed  and  recovered  in 
the  statutory  proceeding. — Lafayette  Plankroad 
Co.  V.  New  Albany  &  S.  R.  Co.,  13  Ind.  90,  74 
Am.  Dec.  246. 

[d]  (Sap.  1864) 

It  is  not  error  to  refuse  a  motion  or  pray- 
er of  a  party  to  have  a  part  of  the  issues  in  a 
cause  tried  at  one  time  by  a  jury,  and  the  oth- 
ers at  another  time  by  the  court.— Cincinnati 
k  <?.  R.  Co.  V.  McFarland,  22  Ind.  450. 


[•]      (S«P.  1864) 

2  Gav.  &  H.  St.  p.  815,  providing  the  man- 
ner for  the  assessment  of  damages  where  land 
is  taken  by  a  turnpike  company,  did  not  repeal 
section  7  of  the  turnpike  act  (1  Gav.  &  H.  St. 
p.  474),  which  provides  another  method  for  as- 
sessing such  damages. — Sidener  v.  Norristown, 
H.  &  St.  L.  Turnpike  O.,  23  Ind.  623. 

[f]  (Sup.  1872) 

Assessors  appointed  in  a  certain  county, 
under  Act  March  11,  1867,  to  assess  the  bene- 
fits of  a  proposed  turnpike,  have  no  authority 
to  view,  list,  and  assess  the  lands  in  another 
county.— Pendleton  &  E.  Turnpike  Co.  v.  Bar- 
nard, 40  Ind.  146. 

[g]  (Sup.  1890) 

As  Rev.  St  1881,  {  3266,  relating  to  ^he 
condemnation  of  private  property  by  a  munici- 
pal corporation  for  public  purposes,  provides 
for  an  appeal  from  the  appraisement  of  the 
commissioners  appointed  for  such  purposes,  it 
is  not  unconstitutional  in  that  it  authorizes 
the  common  council  to  appoint  the  commission- 
ers.—Bass  V.  City  of  Fort  Wayne,  121  Ind.  389, 
23  N.  E.  259. 

[h]     (App.  1906) 

In  a  proceeding  under  Bums*  Ann.  St. 
1901,  S  54(i8a  et  seq.,  to  condemn  land  for  an 
interurban  street  railroad,  the  damages  to  the 
landowner  should  be  assessed  as  in  case  of  the 
appropriation  of  land  for  the  use  of  a  commer- 
cial railroad.— Carrell  v.  Muncie,  II.  &  Ft.  W. 
R.  Co.,  78  N.  E.  254,  38  Ind.  App.  700. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  E^n.  Dom.  §§  545,  546. 
See,  also,  15  Cyc.  p.  872. 

§208.  Arbitration. 

See,  also,  ante,  §  207. 

Proceedings  on  arbitration,  see  post,  {  212. 

[a]    (Sup.  1853) 

Where  a  statute  creating  a  corporation 
provides  that,  for  determining  damages  for  land 
taken  by  the  company,  each  party  may  select 
one  freeholder  and  give  notice  to  the  other  to 
select  another  to  act  as  arbitrators,  a  claim, 
when  filed,  need  not  show  that  the  arbitrator 
selected  by  claimant  was  a  freeholder. — Centre- 
ville  &  A.  Turnpike  Co.  y.  Jarrett,  4  Ind.  213. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  B>m.  Dom.  {  547. 
See,   also,   15  Cyc.  p.  883. 

§  209.  THal  by  Jury. 

See,  also,  ante,  §  207. 

Constitutional  right  to  trial  by  jury,  see  Jubt, 

i  19. 
Proceedings  on  assessment  by  jury,  see  post,  {{ 

213-223. 

[a]     (Sup.  1858) 
Where  the  parties  to  proceedings  to  pro- 
cure as  assessment  of  damages  sustained  by  a 
landowner  in  consequence  of  the  running  of  a 
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road  through  his  land  agreed  that  three  viewers 
should  examine  the  premises  and  assess  the 
damage,  the  right  to  a  jury  was  waived.— Piper 
V.  Connersville  &  L.  Turnpike  Road  Co.,  12 
Ind.  400. 

[b]  (Sup.  1872) 
Where,  in  a  condemnation  proceeding,  the 
owner  makes  no  objection  to  the  appointment 
of  viewers,  and  does  not  claim  a  jury,  he 
waives  the  right  of  a  trial  by  jury;  and,  after 
the  coming  in  of  a  report  by  the  viewers,  it  is 
too  late  to  demand  a  jury.— Beynom  v.  Brandy- 
wine,  B.  &  S.  C.  Turnpike  Co.,  39  Ind.  129. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  54a 
See,  also,  15  Cyc.  pp.  872-874.  , 

§210.  «—  AueMment  by  commiMioners, 
appraiieri,  or  Tiewers. 

See,  also,  ante,  §  207. 

As  denial  of  right  to  trial  by  jury,  see  Jury, 

§  35. 
Proceedings   on    assessment    by   commissioners, 

appraisers,  or  viewers,  see  post,  §§  225-239. 

[a]      (Sup.  1S75) 

In  a  proceeding  for  the  vacation  of  a  pub- 
lic highway,  if  the  viewers  find  in  favor  of  the 
proiK)sed  vacation,  they  may  assess  such  dam- 
ages as  the  party  objecting  may  sustain. — But- 
terworth  v.  Bartlett,  50  Ind.  537. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  549. 
See,  also,   15  Cyc.  pp.  883-894. 

§  212.   Arbitration  and  award. 
[a]      (Sap.  1S90) 

In  an  action  against  a  railway  for  dam- 
npes  caused  by  taking  plaintiff's  land  for  a 
risht  of  way  without  compensation,  defendant 
set  up  as  a  defense  that  the  amount  of  damages 
had  been-  submitted  to  arbitration  by  agree- 
ment between  plaintiff  and  a  contractor  who 
had  agreed  with  defendant  to  procure  the  right 
of  way;  that  the  award  had  been  made;  and 
that  the  contractor  was  willing  to  fulfill  the 
same,  and  before  this  suit  had  tendered  to 
plaintiff  the  amount  thereof.  Held,  that  the 
performance  of  the  award  could  be  enforced 
by  defendant,  and  that  the  defense  was  suffi- 
cient.—Terre  Haute  &  L.  R.  Co.  v.  Harris,  126 
Ind.  7,  25  N.  E.  831. 

For  Cases  from  Other  States, 

Sek  18  Cent.  Dig.  Em.  Dom.  §  547;    4 

Cent.   Dig.  Arb.  &  Aw.  §  457. 
See,  also,   15  Cyc.  pp.  883-894. 

§  213.  Assesiment  by  Jnry. 

Foii  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  552-573. 
See,  also,  15  Cyc.  pp.  872-882. 

§215.  — -  Qnalifioationi  of  Jnrors. 
[a]     (Sup.  1854) 

No  person  owning  land  within  one  mile  of 
a  contemplated  railroad  is  competent  to  act  in 


assessing  damages,  either  as  an  arbitrator  un- 
der Act  May  11,  1852,  or  as  a  juror  selected 
under  Act  June  18,  1852.— McMahon  v.  Cincin- 
nati &  C.  Short-Line  R.  Co.,  5  Ind.  413. 

[b]     (Sup.  1872) 

Although  Railroad  Act,  §  15  (1  Gav.  & 
H.  St.  p.  509),  requires  that  the  appraisers  ap- 
pointed to  assess  damages  in  the  proceedings 
for  the  appropriation  of  land  shall  be  freehold- 
ers, yet,  if  either  of  the  parties  excepting  to 
the  appraisement  insist  on  a  trial  by  jury,  the 
jurors  need  only  be  reputable  householders,  un- 
der 2  Gav.  &  H.  St.  p.  30,  requiring  that  ju- 
rors in  a  circuit  court  shall  be  "reputable  male 
householders."— Louisville,  N.  A.  &  St.  L.  Air 
Line  R.  Co.  v.  Dryden,  39  Ind.  393;  Same  v. 
Duvall,  Id.  398. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  553. 
See,  also,  15  Cyc.  p.  876. 

§217.  Oath  of  Jnrori. 

[a]  (Sup.  1885) 
Where  jurors  to  assess  damages  severally 
swore  that  they  would  to  the  best  of  their  abil- 
ity assess  the  damages  sustained  by  plaintiff 
from  the  taking  by  defendant  of  the  land  de- 
scribed in  the  application  and  writ,  and  would 
assess  at  their  true  cash  value  the  land  so  tak- 
en, and  the  damages  sustained  by  reason  of 
said  taking,  there  was  no  ground  of  exception 
that  the  jury  did  not  take  and  subscribe  the 
oath  required  by  law.— Indiana,  B.  &  W.  R. 
Co.  V.  Allen,  100  Ind.  409. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  555. 
See,  also,  15  Cyc.  p.  878. 

§219.  «—  Conduct    of    proceeding!    in 
general. 

[a]  (Sup.  1873) 

In  determining  whether  a  proposed  high- 
way will  be  a  benefit  or  an  injury  to  a  particu- 
lar farm,  the  jury  may  properly  consider  the 
existence  or  nonexistence  of  the  roads  passing 
over  or  near  the  farm. — Fisher  v.  Hobbs,  42 
Ind.  276. 

[b]  (A  pp.  1896) 

Where  an  instrument  filed  by  a  railroad 
company  with  the  clerk  of  court  for  the  appro- 
priation of  land  for  a  right  of  way  provided  that 
the  company  "will  put  in  such  bridges  and  tile 
drains  as  may  be  needed  to  give  proper  drainage 
across  the  right  of  way,"  the  jury,  in  assessing 
damages,  may  consider  the  condition  of  the  land 
and  the  sufficiency  of  drains  built  by  the  com- 
pany.—Indiana,  I.  &  I.  R.  Co.  V.  Rinehart,  14 
Ind.  App.  588,  43  N.  E.  238. 


For  Cases  from  Other  States, 
See  18  Cent.  Dig.  Em.  Dom. 
25  Cent.  Dig.  High.  §  3G7. 
See,  also,  15  Cyc.  p.  878. 


550,  557; 
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§220.  View. 

[a]    (App.  1901) 

In  proceedings  to  assess  the  damages  by  a 
railroad  company  in  taking  land,  an  abase  of 
discretion  in  refusing  a  view  by  the  jury  did 
not  appear  from  the  fact  that  the  court  might 
properly  have  granted  a  view.— Chicago,  I.  & 
E.  R.  Co.  V.  Loer,  60  N.  E.  319,  27  Ind.  App. 
245. 

In  proceedings  to  assess  the  damages  for 
the  taking  of  land  by  a  railway  company,  no 
abuse  of  discretion  in  refusing  a  view  by  the 
jnry  was  apparent  where  the  facts  could  be  ac- 
curately described  by  witnesses  and  a  correct 
idea  obtained  from  the  oral  testimony  and  exami- 
nation of  maps  admitted  in  evidence.— Id. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  558,  551). 
See,  also,  15  Cyc.  pp.  879,  880. 

1 221.  »—  Questions  for  Jnry. 

Instructions  invading  province  of  jury,  see 
Trial,  §§  191,  194. 

[a]  (App.  1901) 

On  a  trial  to  determine  the  comi)€n8ation 
to  be  paid  by  a  railroad  company  for  right  of 
way  after  the  road  is  built,  the  court  may 
properly  exclude  testimony  as  to  the  intent  of 
the  company  in  constructing  its  road,  since  the 
jury  are  called  solely  to  assess  the  damages 
caused  by  the  taking  of  the  land.— Chicago,  I. 
&  E.  R.  Co.  V.  Loer,  60  N.  E.  319,  27  Ind. 
App.  245. 

[b]  (Sap.  1910) 

The  question  of  benefits  and  damages  grow- 
ing out  of  the  location  and  establishment  of  a 
public  highway  is  peculiarly  appropriate  for  the 
determination  of  a  jury.— Glendenning  v.  Stahl- 
ey,  91  N.  E.  234. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  500,  561. 

$  222.   ^—  Initmctioni. 

Applicability  of  instructions  to  pleadings  and 
evidence,  see  Trial,  §  252. 

Assumption  by  judge  as  to  facts,  see  Trial, 
§  191. 

&ror  in  instructions  cured  by  withdrawal  or 
giving  other  instructions,  see  Trial,  §  206. 

Instructions  as  to  application  of  personal 
knowledge  of  jurors,  see  Trial,   §  254. 

Instructions  as  to  evidence  and  matters  or  fact 
in  general,  see  Trial,  §  234. 

Instructions  invading  province  of  jury,  see  Tri- 
al, §  194. 

Requests  for  instructions,  see  Trial,  §  260. 

[a]     (Sup.  1873) 

In  a  proceeding  by  a  railroad  company  to 
appropriate  land  for  the  line  of  its  road,  the 
court  was  requested  to  charge  that  the  plaintiff 
was  "entitled  to  recover  in  damages  only  the 
actual  damage  suffered  in  consequence  of  the 
appropriation  of  the  land  by  the  defendant  for 
the  right  of  way,  and  such  injuries  as  directly 


result  from  such  appropriation.**  Held,  that 
as  the  charge  did  not  include  any  allowance  by 
the  jury  for  the  fencing  made  necessary,  and 
for  the  overflowing  of  other  parts'  of  the  land 
caused  by  embankments,  and  for  damages  caus- 
ed by  excavations  for  earth  made  outside  of 
the  strip  appropriated,  there  being  evidence  of 
these  matters,  the  charge  was  properly  refused. 
— Orand  Rapids  &  I.  R.  Co.  v.  Horn,  41  Ind. 
479. 

In  a  proceeding  by  a  railroad  company  to 
appropriate  land  for  the  line  of  its  road,  a 
charge  that,  if  the  jury  should  find  from  the 
evidence  "that,  by  the  construction  of  culverts 
and  drains  through  and  along  the  embankments 
over  plaintiff's  land,  the  defendant  railroad  com- 
pany has,  in  this  way,  to  some  extent,  drained 
the  plaintiff's  land,  or  rendered  its  drainage 
more  easy  and  less  expensive,  such  benefit,  if 
any,  may  be  considered  in  estimating  plaintiff's 
damage,"  was  properly  refused,  since  the  ben- 
efit was  not  limited  to  meet  the  damage  result- 
ing from  the  overflow  of  water  caused  by  the 
fills  and  embankments  made  by  the  railroad 
company. — Id. 

[b]  (Sup.  1S77) 

On  the  trial  of  an  appeal  from  assessment 
of  damages  in  a  proceeding  to  appropriate 
land  for  railroad  purposes,  it  is  error  to  give 
an  instruction  from  which  the  jury  may  under- 
stand that,  in  ascertaining  the  amount  of  dam- 
ages, they  are  to  consider  the  value  of  the  land 
as  such,  and  also  the  value  of  the  gravel  exist- 
ing on  it.— Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v. 
Swinney,  59  Ind.  100. 

[c]  (Snp.  1885) 

Rev.  St.  1S81,  §§  887.  908,  requiring  the 
sheriff  to  charge  his  jury  in  proceedings  to  as- 
sess damages,  must  be  regarded  as  merely  di- 
rectory.— Indiana,  B.  &  W.  R.  Co.  v.  Allen, 
100  Ind.  400. 

[d]  (Snp.  1891) 

It  is  proper  to  refuse  to  instruct  the  jury 
that,  if  the  road  has  not  been  completed,  they 
should,  in  estimating  damages,  only  consider 
such  as  would  naturally  result  from  the  proper 
construction  of  the  road,  and  such  as  are  con- 
fined to  the  time  immediately  after  the  appro- 
priation of  the  land.— CHiicago  &  I.  C.  Ry.  Co. 
V.  Hunter,  128  Ind.  213,  27  N.  E.  477. 

[e]  (Sup.  1892) 

In  proceedings  to  open  a  highway,  where 
it  appeared  that  a  fence  was  already  standing 
in  the  center  of  the  proposed  road,  it  was  prop- 
er to  instruct  the  jury,  in  assessing  the  dam- 
ages, to  consider  the  cost  only  of  removing  the 
fence  to  the  line  «f  the  road,  and  not  the  value 
of  the  material  in  the  fence. — Hire  v.  Kniseley, 
130  Ind.  295,  29  N.  E.  1132. 

[f]     (Sup.  1893) 

In  proceedings  to  establish  a  highway 
across  a  farm,  it  is  not  error  for  the  court  to 
instruct  the  jury  that  they  "might  consider'* 
certain  esssential  elements  of  damages,  instead 
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of  instructing  them  that  it  was  their  duty  1o 
do  so.— Goodwine  v.  Evans,  134  Ind.  2G2,  33 
N.  E.  1031. 

[g]     (App.  1901) 

In  assessing  damages  for  the  appropriation 
of  land  for  a  railroad  right  of  way,  an  instruc- 
tion that,  in  estimating  damage  to  the  drainage 
of  the  land,  the  jury  should  bear  in  mind  that 
the  company  might  be  assessed  as  an  individu- 
al for  the  construction  of  any  public  drain  in 
the  vicinity  of  its  road,  was  properly  refused. 
—Chicago,  I.  &  E.  R.  Co.  v.  Winslow,  60  N. 
E.  466,  27  Ind.  App.  316. 

[h]     (Sop.  1902) 

An  instruction  that,  "If  you  find  in  the 
process  of  time  that  the  proposed  road  win 
reasonably  bring  added  benefits  to  this  land, 
you  may  consider  how  much  at  this  time  the 
benefit  would  be  to  this  land  by  establishing 
this  road,*'  was  not  objectionable  as  permitting 
the  jury  to  now  charge  the  land  for  benefits 
to  accrue  in  future,  as  it  merely  allowed  a 
charge  for  the  value  of  the  present  opportunity 
for  future  enhancement— Fifer  v.  Ritter,  64  N. 
E.  463,  150  Ind.  8. 

An  instruction  that  it  was  proper  to  con- 
sider as  a  benefit  any  increase  in  the  value  of 
plaintiflTs  land,  though  like  benefits  accrued  to 
all  other  lands  affected  in  the  community,  and 
that  if  the  benefits  resulting  from  the  highway 
were  all  bestowed  on  lands  in  the  neighborhood 
other  than  plaintiff^s,  and  did  not  make  plain- 
tiff's land  more  valuable,  "you  have  no  right  to 
consider  them,"  though  loose  in  language,  was 
not  objectionable  as  tending  to  mislead  the  jury 
into  thinking  the  property  owner  could  be 
charged  with  any  benefit  not  attaching  to  his 
land.-Id. 

An  instruction  that  the  property  owner 
was  entitled  to  the  "usable  value"  of  a  fringe 
of  timber  cut  off  from  the  main  farm  by  the 
road  was  proper  when  the  court  added,  "He 
still  owns  the  title,  but,  whatever  value  has 
been  taken  from  him, — that  is,  taken  from  his 
farm  by  this  cutting  off,— that  he  is  entitled  to 
recover." — Id. 

[1]  (Sup.  1904) 
On  condemnation  proceedings  on  the  open- 
ing of  a»  street  witnesses  for  the  city  testified 
as  to  the  land  taken,  the  structures  on  it,  and 
as  to  all  its  surroundings.  Jleld,  that  it  was 
proper  to  refuse  to  instruct  that  the  measure 
of  damages  was  the  difference  in  value  of  that 
part  of  the  land  before  the  street  was  opened 
and  afterwards,  since  the  jury  might  have 
found  what  effect  the  improvements  would  have 
on  the  property  from  the  testimony  of  the  city's 
witnesses,  and  had  a  right  to  consider  not  only 
the  opinions  of  the  witnesses,  but  the  facts  on 
which  such  opinions  were  based.— Pittsburgh, 
C,  C.  &  St.  L.  R.  Co.  V.  Town  of  Wolcott,  60 
N.  E.  451,  162  Ind.  300. 

[J]      (App.  1905) 
In  view  of  the  instruction  given  at  plain- 
tiff's request,  in  proceedings  to  condemn  a  right 


of  way,  that  in  assessing  the  damages  the  jury 
could  not  take  into  consideration  remote  or 
fanciful  injuries,  resting  wholly  in  conjecture 
and  not  admitting  of  an  estimate  in  damages, 
certain  particular  things  being  specified  which 
they  could  not  consider,  the  part  of  an  instruc- 
tion that  in  estimating  damages  the  jury  could, 
in  addition  to  certain  things,  consider  "any 
other  things  either  annoying  or  hurtful  and  nec- 
essarily incident  to  the  permanent  location  and 
operation  of  a  traction  line  across  a  farmer's 
premises,"  will  be  considered  harmless.— Indi- 
anapolis Northern  Traction  Ca  v.  Dunn,  76  N. 
E.  260,  37  Ind.  App.  248. 

[k]     (App.  1906) 

In  proceedings  to  condemn  land  for  an 
electric  interurban  railroad,  where  the  jury 
were  confined  by  the  charge  to  the  considera- 
tion of  such  matters  as  were  shown  by  a  pre- 
ponderance of  evidence,  and  were  instructed  to 
allow  only  such  damages  as  would  compensate 
defendant  for  his  pecuniary  loss,  and  such  as 
might  result  from  the  appropriation  of  his  land 
and  the  proper  construction  and  operation  of 
the  railroad,  other  instructions  permitting  the 
jury  to  take  into  consideration  inconvenience  in 
using  the  land  as  a  farm,  resulting  from  the 
construction  of  the  railroad  across  it,  the  an- 
noyance which  might  be  occasioned  to  the  own- 
ers of  the  land  by  reason  of  the  operation  of 
the  railroad  across  the  farm,  the  exposure  of 
defendant  and  his  family  to  injury,  and  the  an- 
noyance and  inconvenience  which  would  be  ex- 
perienced in  crossing  the  railroad  from  one 
portion  of  the  farm  to  another,  were  not  er- 
roneous.— Indianapolis  Northern  Traction  Co.  v. 
Ramer,  76  N.  E.  808,  37  Ind.  App.  264. 

[1]  (App.  1906) 
Where,  in  a  proceeding  to  condemn  land 
for  a  right  of  way,  the  jury  were  directed  to 
consider  the  difference  caused  by  the  appropri- 
ation between  the  cash  market  value  of  the  re- 
maining land  immediately  before  the  appropri' 
ation  and  its  cash  market  value  immediately 
thereafter;  to  consider  the  farm  as  it  then  was, 
and  that  the  damages  should  be  assessed  for 
the  farm  as  a  whole,  etc.,  another  instruction 
that  defendants  had  no  right  to  lay  water  pipes 
or  to  construct  private  drains  across  the  right 
of  way  without  plaintiff's  consent,  which  was 
an  element  of  damage  for  consideration,  was 
not  objectionable  for  failure  to  confine  the  jury 
to  the  consideration  of  such  pipes  and  drains 
as  shown  by  the  evidence  to  be  reasonably  and 
properly  necessary  in  the  use  of  the  land  for 
farming.— Union  Traction  Co.  v.  Pfeil,  30  Ind. 
App.  51,  78  N.  E.  1052. 

[m]     (Sup.  1908) 

An  instruction  in  condemnation  proceed- 
ings that  in  determining  the  damages  the  jury 
should  consider  the  reduction  in  value  by  the 
appropriation  and  use  of  the  lands— that  is, 
they  should  consider  not  only  the  value  of  the 
part  taken,  but  also  the  reduction  in  value  of 
the  part  not  taken,  and  the  inconveniences  and 
annoyances  resulting  therefrom — was  erroneous. 
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as,  in  considering  the  reduction  in  value  of 
the  part  not  taken,  the  jury  would  necessarily 
have  to  take  into  account  the  inconveniences 
resulting  from  the  appropriation,  and  had  no 
right  to  go  further,  as  they  might  naturally 
have  been  misled  to  do  by  the  instruction,  and 
consider  the  inconveniences  and  annoyances. — 
Toledo  &  C.  I.  R.  Co.  v.  Wagner,  171  Ind.  185, 
85  N.  E.  1025. 

The  word  "annoyances,"  though  used  in  a 
kindred  sense  with  the  word  **inconveniences," 
in  an  instruction  in  condemnation  proceedings, 
authorizing  the  jury  in  determining  the  amount 
of  damages  to  consider  the  annoyances  and  in- 
conveniences resulting  from  the  appropriation, 
was  an  injudicious  expression,  as  it  ordinarily 
relates  to  injuries  for  which  no  damages  can  be 
recovered,  because  the  amount  is  so  uncertain, 
speculative,  and  indefinite.— Id. 

An  instruction  in  condemnation  proceed- 
ings that  the  owner  must  be  compensated  for 
the  property  taken  and  the  damage  resulting 
from  the  taking,  and  that  the  jury  might  award 
such  an  amount  as  would  fully  compensate  for 
the  property  taken  and  the  damage  resulting 
therefrom,  and  that  would  leave  the  owner  in 
as  good  a  situation  as  he  was  before  the  appro- 
priation, though  not  to  be  commended  for  its 
precision,  yet  the  latter  part  made  it  plain  that 
the  owner  could  not  recover  more  than  he  had 
lost  by  the  appropriation,  and,  as  a  whole, 
could  not  have  been  misapprehended  by  the 
jury.— Id. 

[n]  (Sap.  1910) 
An  instruction  that  the  jury  should  take 
into  consideration  the  nature  of  the  use  intend- 
ed for  the  property,  the  present  and  prospective 
needs  of  the  community  with  reference  thereto, 
and  its  value  should  be  determined  on  the  use 
to  which  men  of  ordinary  prudence  and  wisdom 
i^oald  devote  the  property  if  owned  by  them, 
considering  all  the  uses,  present  and  prospec- 
tive, to  which  it  might  be  devoted,  is  not  sub- 
ject to  the  objection  that  it  practically  over- 
rides the  elements  entering  into  the  market 
value  and  is  indefinite  and  speculative.— Muncie 
&  P.  Traction  Co.  v.  Hall,  90  N.  E.  312. 

[0]  (Sup.  1910) 
On  proceedings  for  the  establishment  of  a 
highway,  defendants  filed  remonstrances,  alleg- 
ing that  they  were  the  owners  of  certain  land 
over  which  the  highway  would  pass,  and  that 
the  residue  would  be  injured.  Held,  that  the 
burden  of  establishing  such  allegations  devolved 
on  defendants,  and  an  instruction  that,  if  the 
jury  should  find  that  lands  of  defendants  would 
be  damaged  by  reason  of  the  location  of  the 
road,  they  would  be  entitled  to  compensation 
was  not  objectionable  on  the  ground  that  it 
permitted  the  jury  to  determine,  as  a  matter  of 
fact,  whether  defendants  should  be  allowed 
compensation,  whereas  the  Constitution  guaran- 
tees that  their  property  shall  not  be  taken  with- 
ont.-Glendenning  y.  Stahley,  91  N.  E.  2S4. 


[p]    (Sup.  1910) 

In  proceedings  to  condemn  land  for  an 
electric  railroad  right  of  way,  the  court  in- 
structed that  the  statute  provides  that,  when 
private  ways  are  maintained  over  the  right  of 
way  of  the  plaintiff,  the  owners  shall,  if  said 
right  of  way  is  fenced,  erect  and  maintain  sub- 
stantial gates  in  the  line  of  such  fence  or  fenc- 
es, and  keep  the  same  securely  fastened  and 
closed  when  not  in  use  by  himself  or  employ&j, 
and  that  in  assessing  damages,  the  jury  might 
take  into  consideration  these  obligations  upon 
the  part  of  the  landowner,  but  such  obligations 
as  an  element  of  damages  must  be  confined  to 
the  costs  and  vigilance  required  "to  maintain'* 
the  same.  Heldf  that  the  instruction  was  not 
objectionable  because  there  was  no  direct  evi- 
dence as  to  what  it  would  be  worth  or  how 
much  vigilance  would  be  required  to  keep  the 
gates  closed,  as  evidence  upon  such  incidental 
matters  as  the  costs  and  vigilance  necessary  to 
keep  the  gates  closed  would  not  have  been  prop- 
er, and  the  instruction  did  not  direct  the  jury 
that  they  might  consider  such  items  in  estimat- 
ing damages,  but  were  told  merely  to  take  into- 
consideration  in  determining  damages  the  costs 
and  vigilance  required  to  maintain  the  same, 
and  the  instruction  is  not  objectionable  as  in- 
troducing uncertain  and  speculative  items  inta 
the  consideration  of  the  jury.  Rehearing,  91 
N.  B.  161,  denied.— Indianapolis  &  C.  Traction 
Co.  V.  Wiles,  91  N.  E.  729. 

Fob  Cases  from  Otiieb  States,     . 

See  18  Cent.  Dig.  Em.  Dom.  §§  562-5G7; 

25  Cent.  Dig.  High.  §  3C1. 
See,  also,  15  Cyc.  pp.  902,  903. 

$  223.  Verdict  and  findinss. 

Venire  de  novo,  see  Trial,  {  3G3. 

[a]  (Sap.  1845) 

In  a  case  of  ad  quod  damnum  in  relation 
to  the  erecting  or  the  continuing  of  a  milldam, 
the  petition,  the  writ,  and  the  inquest,  or  at 
least  the  latter,  should  name  all  the  proprietors 
of  lands,  both  above  and  below  the  site  of  the 
dam,  who  may  be  or  have  been  in  any  way  in- 
jured by  the  dam.— Honenstine  v.  Vaughan,  T 
Blackf.  520. 

[b]  (Sap.  1896) 

A  verdict,  in  proceedings  to  establish  a 
highway,  that  the  road  would  be  of  public  util- 
ity, and  that  remonstrant  **is  entitled  to  dam- 
ages in  the  sum  of  $ ,"  is  a  finding  that  ho 

is  entitled  to  no  damages,  and  is  sufficient.— 
Forsyth  v.  Wilcox,  41  N.  E.  371.  143  Ind.  144. 

[c]  (Sap.  1909) 

In  condemnation  proceedings  there  was  no 
error  in  refusing  to  submit  interrogatories 
which  did  not  require  the  finding  of  any  fact 
involved  in  the  issues,  but  only  whether  the 
jury  assessed  any  damages  on  account  of  cer- 
tain matters  mentioned  in  the  interrogatories- 
and  included   the  same  in  the  general   verdict 
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and  to  give  the  amount  thereof.— Muncie  &  P. 
Traction  Co.  v.  Hall,  89  N.  E.  484. 

For  Cases  fkom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  568-573. 
See,  also,  15  Cyc.  p.  881. 

§  224.   Setting    aside    Terdiot    and    new 
trial. 
[a]     (Sup.  1885) 

It  being  clear  from  the  whole  charge  that 
the  jury  could  not  have  been  misled  into  giving 
double  damages,  an  a;ssessment  will  not  be  set 
aside  on  account  of  an  instruction  that  the 
measure  of  damages  would  be  the  value  of  the 
land  taken,  with  the  damages  to  the  residue; 
**also  the  cost  of  fences  necessary,  and,  their 
maintenance  ;  also  inconveniences  occasioned  by 
the  appropriation  in  the  use  and  enjoyment  of 
the  farm."— Indiana,  B.  &  W.  li.  Co.  v.  Cook, 
102  Ind.  133,  26  N.  E.  203. 

Foe  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  574-579. 

I  225.  Aiseiiment  by  oommiHioneri,  ap- 
praiien,  or  Tieven. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  580-620; 

25  Cent.  Dig.  High.  §§  367-570. 
See,  also,  15  Cyc.  pp.  883-894. 

1 226.  —  Application  and   proceeding! 
thereon. 
[a]     fSup.  1877) 

The  application  to  the  court  for  the  ap- 
pointment of  an  appraiser  in  condemnation 
proceedings  need  not  be  in  writing. — Swinney 
v.  Ft.  Wayne,  M.  &  C.  R.  Co.,  59  Ind.  205. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  580,  586. 

I  227.  Qualifications. 

See,  also,  ante,  §  215. 

[a]  (Super.  1871) 

Under  Act  May  14,  18G0,  requiring  the 
■commissioners  of  highways  to  appoint  three 
freeholders  to  as.sess  benefits,  and  providing  that, 
if  any  such  freeholders  should  be  disqualified  by 
reason  of  relationship,  etc.,  the  commissioners 
may  appoint  another  in  his  stead,  and,  if  no  such 
appointment  should  be  made,  then  it  shall  be  the 
<luty  of  the  other  two  to  act,  a  report  by  two 
freeholders  was  valid,  though  there  were  three 
appointed,  and  the  third  was  not  disqualified, 
but  merely  failed  to  act.— Williams  v.  Little 
White  Lick  Gravel  Road  Co.,  Wils.  7. 

[b]  (Sup.  1872) 

Under  Railroad  Act,  §  15  (1  Gav.  &  H. 
St.  p.  509),  providing  for  an  appointment  of 
appraisers,  freeholders  of  the  county,  to  as- 
sess the  damages  in  a  proceeding  for  the  ap- 
propriation of  land,  such  appraisers  must  be 
freeholders;  and,  if  the  court  upon  exceptions 
order  a  new  appraisement  the  appraisers  must 


possess  the  same  qualifications. — Louisville,  N. 
A.  &  St.  L.  Air  Line  R.  Co.  v.  Dryden,  39  Ind. 
893 ;   Same  v.  Davall,  Id.  398. 

[c]  (Sup.  1873) 

An  appraiser  whose  sister-in-law  and  niece 
own  land  adjacent  to  a  right  of  way  sought  to 
be  condemned  is  an  interested  party,  and  is  dis- 
qualified from  acting.— High  v.  Big  Creek  Ditch- 
ing Ass'n,  44  Ind.  35G. 

[d]  (Sap.  1885) 

One  financially  interested  in  the  opening 
of  a  street,  or  one  who  is  the  father-in-law 
of  one  financially  interested,  is  disqualified  from 
serving  as  a  commissioner  to  assess  damages 
and  benefits.— Bradley  v.  City  of  Frankfort,  99 
Ind.  417. 

An  objection  to  a  commissioner  to  assess 
damages  in  proceedings  to  open  a  street  on 
the  ground  of  his  disqualification  by  reason  of 
interest  must  be  made  seasonably,  or  it  will 
be  deemed  waived.  If  not  made  at  the  second 
meeting,  of  which  the  objector  has  been  notifi- 
ed, it  is  not  seasonably  made  if  he  then  knew 
the  fact.— Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  f  581;    25 

Cent.  Dig.  High.  §  367. 
See,  also,  15  Cyc.  p.  885. 

§  228.  — -  Appointment  and  removal. 

[a]  (Sap.  1856) 

AVhere  proceedings  are  instituted  by  a  land- 
owner, under  2  Rev.  St.  1852,  pp.  189,  193, 
§§  087,  709,  710,  for  the  appointment  of  ap- 
praisers to  assess  the  damages  sustained  by  the 
construction  of  a  railroad  through  his  land, 
neither  an  order  for  the  collection  of  costs  or 
of  the  damages  assessed  is  authorized,  where  it 
does  not  appear  that  the  railroad  company  had 
any  notice  of  the  appointment  or  action  of  the 
appraisers  till  after  their  assessment  of  dam- 
ages was  made.  Notice  should  have  been  giv- 
en before.— Columbus  &  S.  R.  Co.  v.  Richard- 
son, 7  Ind.  543. 

[b]  (Sap.  1872) 

Application  by  a  turnpike  company  for  the 
appointment  of  appraisers  to  assess  benefits  to 
lands,  under  Act  March  11,  1887,  can  only  be 
made  by  a  company  organized  under  Act  May 
12,  1852,  and  the  county  commissioners  are 
not  required,  when  such  application  is  made, 
to  ascertain  and  determine,  as  a  jurisdictional 
fact,  whether  the  company  has  been  duly  and 
legally  organized.— Rhodes  v.  Piper,  40  Ind. 
309. 

[c]  (Sap.  1877) 

The  warrant  under  which  appraisers  are 
appointed  to  act  in  condemnation  proceedings 
must  be  in  writing. — Swinney  v.  Ft.  Wayne 
M.  &  C.  R.  Co.,  59  Ind.  205. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  582. 
See,  also,  15  Cyc.  p.  883. 
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(231.  »—  Conduct    of    prooeedinsi    in 
SeneraL 
La]     (Sup.  1S59) 

An  owner  of  condemned  land  waives  his 
right  to  submit  evidence  to  viewers  respecting 
the  assessment  of  damages  by  consenting  to  an 
order  appointing  certain  viewers  to  assess  the 
damages  on  examination  of  the  premises,  and 
directing  them  to  hear  evidence  after  notice  to 
the  parties,  if  they  desire  to  hear  it.— Piper 
V.  Connersville  &  L.  Turnpike  Road  Co.,  12 
Ind.  400. 

[b]  (Sop.  1872) 

A  report  by  a  majority  of  the  viewers  ap- 
pointed to  assess  damages  for  realty  sought  to 
be  condemned  is  sufficient. — Beynon  v.  Brandy- 
wine,  B.  &  S.  C.  Turnpike  Co.,  39  Ind.  129. 

[c]  (Sap.  1892) 

The  award  of  the  appraisers  in  proceedings 
for  the  appropriation  of  land  for  railroad  pur- 
poses need  not  be  agreed  to  by  all  to  be  valid. 
An  appraisement  concurred  in  by  two  of  the 
three  is  sufficient.^American  Cannel  Coal  Co. 
V.  Huntington,  T.  C.  &  C.  R.  Co.,  130  Ind.  98, 
29  N.  E.  5(>G. 

[dj     (Sop.  1894) 

A  new  appraisement  for  land  condemned 
for  waterworks  must  be  held  to  mean  and  to 
contemplate  the  same  sort  of  a  proceeding  that 
the  first  appraisement  was. — ^Werley  v.  Hunt- 
ington Waterworks  Co.,  37  N.  E.  582,  138  Ind. 
148. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  585-589. 
See,  also,  15  Cyc.  p.  888. 

I  233.  — -  Scope   of  inquiry   and   ques- 
tions to  be  determined. 

Constitutional  right  to  trial  by  jury,  see  Jury, 
§  19. 

[a]     (Sup.  1903) 

In  a  proceeding  by  an  electric  railway  com- 
pany to  acquire  a  right  of  crossing  a  railroad, 
the  commissioners  are  not  authorized  to  deter- 
mine by  which  of  the  corporations  the  expense 
of  establishing  the  crossing  should  be  paid,  as 
the  statute  fixes  that  liability  on  the  company 
owning  the  road  last  constructed,  unless  other- 
wise agreed  on.— Wabash  R.  Co.  v.  Ft.  Wayne 
&  S.  W.  Traction  Co.,  07  N.  E.  674,  161  Ind. 
295. 

For  Cases  from  Other  States, 
See  15  Cyc.  p.  894. 

$234.  — — -   Report      and      finding!,      or 
award. 

Failure  to  record  award  of  as  ground  for  new 
trial,  see  New  Trial,  §  24. 

[a]     (Snp.  1S47) 
The  award  of  damages  for  injury  to  land 
occasioned   by  the  White  Water  Valley  Canal 
Company  should  be  reported  to  the  secretary  of 


the  company.— White  Water  Valley  Canal  Co. 
v.  Henderson,  8  Blackt  528. 

[b]  (Sup.  1859) 

Where  the  parties  to  proceedings  to  pro- 
cure an  assessment  of  damages  sustained  by  a 
landowner  in  consequence  of  the  running  of  a 
road  through  his  land  agreed  that  three  viewers 
should  examine  the  premises,  the  action  of  a 
majority  of  the  viewers  in  assessing  the  damage 
was  sufficient.— Piper  v.  Connersville  &  L.  Turn- 
pike Koad  O).,  12  Ind.  400. 

[c]  (Sap.  1861) 

The  owner  of  an  existing  mill  is  entitled, 
through  the  writ  for  the  assessment  of  damages, 
to  obtain  permanent  record  evidence  of  the 
height  at  which  he  has  the  right  to  maintain 
his  dam,  specified  in  feet  and  inches,  or  other- 
wise permanently  marked;  of  the  fact  that  the 
health  of  the  neighborhood  will  not  be  injured, 
and  that  his  mill  is  of  public  utility;  and  of 
his  right  to  make  embankments,  excavations, 
etc.— Wright  v.  Pugh,  10  Ind.  lOa 

[d]  (Sap.  1892) 

While  appraisers  in  proceedings  to  appro- 
priate lands  for  railroad  purposes  should  con- 
sider all  the  effects  of  the  proposed  appropria- 
tion on  each  tract  affected,  they  need  not  state 
separately  the  damage  to  each  of  several  tracts 
belonging  to  the  same  owner,  and  in  what  it 
consists.  An  award  of  a  sum  in  gross,  cover- 
ing all  damages  to  all  such  tracts,  is  suffi- 
cient.—American  Cannel  Coal  Co.  v.  Hunting- 
ton, T.  C.  &  C.  R,  Co.,  130  Ind.  98,  29  N.  E. 
5(56. 


[e]  (Sap. 
In  a  report  made  by  viewers  appointed  to 

appraise  damages  for  land  to  be  taken  for  a 
highway,  and  approved  by  the  county  board  in 
their  order  for  opening  the  road,  an  entry  of 
**No  damages'*  raises  no  presumption  that  the 
land  was  taken  without  compensation,  since  the 
accruing  benefits  may-  equal  the  damages.— Ras- 
sier  v.  Grimmer,  130  Ind.  219,  28  N.  E.  800, 
29  N.  E.  918. 

[f]  (Sap.  1894) 

In  a  proceeding  to  locate  and  open  a  high- 
way situated  partly  in  two  counties,  one  whose 
land  is  situated  wholly  in  one  county  cannot 
object  because  the  judgment  of  the  commis- 
sioners provides  that  the  damages  awarded  him 
shall  be  taxed  against  both  counties.— Bronnen- 
burg  V.  O'Bryant,  139  Ind.  17,  38  N.  E.  41G. 

[g]  (App.1902) 

Where  a  town  record  of  proceedings  to  ap- 
propriate land  for  a  street  fails  to  show  that 
the  report  of  the  commissioners  provided  for 
by  Burns'  Rev.  St.  1901,  §  4400,  was  adopted 
by  the  board  of  trustees  as  required  by  section 
4407,  it  may  be  amended  nunc  pro  tunc— Terre 
Haute  &  L.  R.  Co.  v.  Flora,  64  N.  E.  618,  29 
Ind.  App.  442. 

Under  Bums'  Rev.  St.  1901,  §  4406,  pro- 
viding that  the  report  of  the  commissioners  ap- 
pointed in  proceedings  to  appropriate  land  for 

For  explanation,  lee  pase  ili«iC 
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a  street  shall  show  what  real  estate,  if  any, 
will  be  benefited,  where  such  reijort  is  silent 
as  to  properties  that  will  be  benefited  it  will 
be  presumed  that  there  are  no  benefits  to  be 
assessed. — Id. 

LhJ     (Sup.  1903) 

In  proceedings  by  an  interurban  electric 
railway,  under  the  street  interurban  railway 
act  of  1901  (Laws  1901,  p.  401,  c.  207),  to  ac- 
quire a  right  of  crossing  a  railroad,  the  report 
of  the  commissioners  that  it  should  be  a  grade 
crossing;  that  the  same  shall  be  a  frog  cross- 
ing constructed  of  the  same  weight  and  kind  of 
rails  as  are  in  the  tracts  of  the  railroad,  and 
to  be  of  a  pattern  in  general  use,  and  requir- 
ing a  derailing  device  so  constructed  that  the 
electric  cars  could  not  be  run  over  the  railroad 
tracks  except  by  connecting  the  tracks  of  the 
electric  cars  by  a  lever  from  the  side  on  which 
the  car  was  approaching— was  sufficiently  cer- 
tain. The  provisions  of  Burns'  Itev.  St.  1901, 
i  5158b  et  seq.,  relate  exclusively  to  interlock- 
ing devices  to  avoid  the  necessity  for  stopping 
trains  before  passing  over  the  tracks  of  inter- 
secting railroads,  and  have  nothing  to  do  with 
condemnation  proceedings  under  the  street  and 
interurban  railroad  act.— Wabash  R.  Co.  v.  Ft. 
Wayne  &  S.  W.  Traction  Co.,  07  N.  E,  074, 
101  Ind.  295. 

[i]  (App.  1904) 
The  award  by  appraisers  in  condemnation 
proceedings  is  an  adjudication  of  damages  by 
a  competent  tribunal,  and  at  the  expiration  of 
the  time  allowed  for  appeal  it  is,  to  an  extent 
at  least,  in  the  nature  of  a  judgment.— Stauffer 
V.  Cincinnati,  K.  &  M.  U.  R.,  70  N.  E.  54;i,  SS 
lud.  App.  350. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  502-000, 

003;    25  Cent.  Dig.  High.  §§  112,  357, 

308,  371. 
See,  also,  15  Cyc.  pp.  890-893. 

§  235.  —  Objeotions  and  exceptions. 

[a]  (Sup.  1864) 

Where  an  exception  to  an  award  of  arbi- 
trators in  proceedings  to  condemn  land  for  a 
railroad  is  based  on  the  ground  that  the  award 
allowed  a  deduction  for  benefits  supposed  to 
result  to  the  owner  from  the  construction  of 
the  road,  an  answer  to  the  exception,  contain- 
ing no  reply  to  such  allegation,  is  demurrable.— 
McMahon  v.  Cincinnati  &  C.  Short-Line  R.  Co., 
5  Ind.  413. 

Errors  in  matter  of  fact,  as  well  as  law, 
may  be  properly  set  up  in  the  exceptions  to  the 
award. — Id. 

[b]  (Sop.  18,'S9) 

Objections  to  the  manner  and  time  of  hold- 
ing an  inquest  ad  quod  damnum  are  waived, 
if  the  party  appears  after  the  return  of  the 
inquest  and  does  not  make  his  objections.— 
Wood  V.  Wilson,  12  Ind.  057. 


[c]  (Sap.  1868) 

Where  several  exceptions  were  filed  by  the 
owner  of  lands  taken  by  a  railroad  to  the  as- 
sessment of  damages,  each  containing  some  val- 
id objection  to  the  assessment  though  all  might 
have  been  included  in  one  general  exception 
that  the  damages  assessed  were  too  small,  it 
was  held  that  demurrers  to  the  exceptions  were 
rightly  overruled.— White  Water  Val.  II.  Co. 
V.  McClure,  29  Ind.  530. 

[d]  (Sup.  1877) 

Under  1  Rev.  St.  1870,  c  704,  {  17,  re- 
lating to  appropriation  of  land  for  railroad  pur- 
poses, providing  that  the  court  shall  have  pow- 
er at  any  time  to  amend  any  defect  or  infor- 
mality in  any  of  the  special  proceedings  au- 
thorized by  the  act  that  may  be  necessary,  on 
appeal  to  the  circuit  court  from  an  assessment 
of  damages  caused  by  such  an  appropriation^ 
at  any  time  pending  a  motion  to  strike  out  ex- 
ceptions to  the  assessment,  the  exceptions  may 
be  amended  by  the  filing  of  additional  excei>- 
tions  presenting  a  question  proper  to  be  tried 
on  such  appeal,  such  as  the  question  of  the  in- 
adequacy of  the  damages  assessed. — Pittsburg^ 
Ft.  W.  &  C.  R.  Co.  V.  Swinney,  59  Ind.  100. 

[e]  (Sup.  1877) 

Where,  in  proceedings  to  appropriate  land 
for  the  use  of  a  railroad,  the  exceptions  to  the 
award  of  the  appraisers  go  only  to  the  regular- 
ity of  the  proceedings  and  are  sustained,  it  is 
the  duty  of  the  court  to  order  a  new  apprais- 
ment  and  if  not  sustained,  or,  if  the  party 
chooses  to  waive  all  questions  as  to  the  regu- 
larity of  the  proceedings,  he  may  then  present 
the  questions  as  to  the  adequacy  of  the  dam- 
ages.—Swinney  V.  Ft  Wayne,  M.  &  C.  R.  Co.^ 
59  Ind.  205. 

By  filing  exceptions  to  an  award  a  party 
waives  any  objection  he  may  have  had  to  proof 
of  service  of  notice  to  appropriate  lands.— Id. 

Act  May  11,  1852  (1  Rev.  St.  1870,  p. 
000),  relating  to  the  appropriation  of  land  for 
railroad  purposes,  provides  that  the  award  of 
arbitrators  may  be  reviewed  by  the  circuit  court,, 
or  other  court  in  which  such  proceedings  may 
be  had,  on  written  exceptions  filed  by  either 
party  in  the  clerk's  office  within  10  days  after 
the  filing  of  such  award,  and  the  court  shall 
take  such  order  therein  as  right  and  justice 
may  require  by  ordering  a  new  appraisement 
on  good  cause  shown.  'Section  17  provides  that 
the  court  shall  have  power  at  any  time  to- 
amend  any  defect  or  informality  in  any  of  the 
special  proceedings.  Act  June  18,  1852  (2  Rev. 
St.  1870,  p.  82),  S  99,  relating  to  procedure, 
provides  that  the  court  may  allow  amendments 
which  do  not  substantially  change  the  claim  or 
defense,  and  allow  a  party  to  file  pleadings  after 
the  time  limited.  Section  097,  relating  to  the 
writ  of  assessment  of  damages,  provides  that 
issues  of  law  and  fact  may  be  made  up  and 
tried,  and  proceedings  had  as  in  other  actions. 
Heldf  that  where  the  appellant  files  his  excep- 
tions  within  10  days  after  the  award  is  filed  in 
the  clerk's  office,  or  where  he  has  filed  them  aft- 
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er  the  expiration  of  the  10  days,  and  the  ap- 
pellee has  not  taken  advantage  of  the  delay  at 
the  first  opportunity,  appellant  has  effected  his 
appeal;  and,  when  his  appeal  is  effected,  it 
stands  for  amendments  to  the  exceptions,  or 
for  filing  additional  exceptions  by  leave  of 
court,  and  for  further  proceedings  as  in  other 
actions.— Id. 

[f]  (Sup.  1893) 
Under  Elliott's  Supp.  f  866,  providing 
that  owners  of  land  sought  to  be  appropriated 
for  cemetery  uses  may  except  to  the  report  of 
viewers  appointed  to  appraise  it  "for  any 
■cause,*'  and  have  a  trial  thereon  in  the  court 
wherein  the  proceeding  is  pending,  such  own- 
ers may  make  the  defense  that  the  attempted 
Appropriation  is  not  sought  for  the  benefit  of 
the  public— Farneman  ▼.  Mt.  Pleasant  Cem- 
etery Ass'n,  135  Ind.  344,  35  N.  E.  271. 

£g]  (Sap.  1896) 
The  failure  of  petitioners  for  the  vacation 
of  a  highway  to  move  the  board  of  commission- 
ers to  set  aside  the  report  of  reviewers  assessing 
damages  to  a  remonstrant  does  not  waive  ob- 
jections to  the  assessment,  since  the  report  is 
not  in  issue  in  the  case,  but  it  is  vacated  as  the 
direct  effect  of  the  appeal,  and  in  the  circuit 
court  the  question  of  damages  is  tried  de  novo. 
—Brandenburg  v.  Hittel,  45  N.  E.  45,  16  Ind. 
App.  224. 

[h]      (Sup.  1904) 

An  exception  to  an  award  of  damages  in 
condemnation  proceedings  by  a  railroad  com- 
pany, which  alleges  that  certain  described  lots, 
in  addition  to  those  mentioned  in  the  instru- 
ment of  appropriation  were  appropriated  in 
whole  or  in  part  by  the  strip  of  land  described 
in  such  instrument,  is  sufficient  to  withstand 
a  demurrer  for  want  of  facts.— Chicago,  I.  & 
E.  R,  Co.  V.  Wysor  Land  Co.,  60  N.  E.  546, 
163  Ind.  28S. 

[i]  (Sap.  1905) 
In  proceedings  by  a  township  to  condemn 
lands  for  school  purposes  under  Burns'  Ann. 
St  1901,  H  6006-^6008,  an  exception  to  the  ap- 
praisement to  the  effect  that  the  award  of  dam- 
ages was  erroneous,  in  that  the  valuation  fixed 
was  too  small,  and  should  have  been  a  specified 
sum,  instead  of  the  sum  awarded,  was  a  suffi- 
cient exception,  and  justified  the  overruling  of 
a  demurrer  to  the  exception  for  want  of  facts.^ 
Richland  School  Tp.  v.  Overmyer,  73  N.  E. 
511,  1G4  Ind.  382. 

D]  (App.  1908) 
Under  Acts  1905,  p.  62,  c.  48,  $  6  (Burns' 
Ann.  St.  1908,  {  934),  providing  that  in  condem- 
nation proceedings  appraisers  shall  determine 
and  report,  first,  the  value  of  each  parcel  sought 
to  be  appropriated;  second,  the  value  of  im- 
provements thereon;  third,  the  damages  to  the 
residue  of  the  land  of  the  owner  by  taking  out 
the  part  sought  to  be  appropriated ;  and,  fourth, 
such  other  damages  as  will  result  from  the  con- 
struction of  the  improvements;    and  section  8 


(page  63),  providing  that  one  aggrieved  by  the 
assessment  of  damages  may  file  exceptions 
thereto,  and  the  cause  shall  proceed  to  issue, 
trial,  and  judgment  as  in  a  civil  action,  and  the 
court  may  make  such  further  order  and  render 
such  findings  and  judgment  ajs  may  seem  just— 
the  damages  contemplated  by  the  fourth  clause 
of  section  6  may  be  submitted  to  trial,  and 
found  under  the  exceptions  to  the  appraisers* 
report  that  the  assessment  of  the  damages  is 
too  low;  that  the  appraisers  allowed  no  dam- 
ages for  depreciation  in  value  to  the  remain- 
ing property  from  the  appropriation;  that  the 
value  of  the  part  appropriated  is  assessed  too 
low;  and  that  no  damages  to  improvements 
were  assessed,  whereas  the  property  appropriat- 
ed will  take  a  part  of  a  storage  shed.— Toledo 
&  Cw  Interurban  R,  Co.  v.  Wilson,  86  N.  E. 

5oa 

Fob  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  601. 

§  237.  »—  Conllriiiation  or  setting^  aside 
of  report  or  award. 

[a]  (Sap.  1S46) 

If  an  assessment  of  damages  on  a  writ  of 
ad  quod  damnum  be  proved  to  be  too  high  or 
too  low,  the  circuit  court  may  set  it  aside  and 
order  another  assessment— Chapman  v.  Groves, 
8  Blackf.  308. 

[b]  (Sap.  1859) 

An  exception  to  the  amount  of  damages 
caused  by  flowing  in  consequence  of  the  erec- 
tion of  a  milldam,  found  by  a  jury  of  inquest, 
depending  upon  questions  of  fact,  must  be  dis- 
posed of  before  an  order  confirming  the  finding 
is  passed.— Wood  v.  Wilson,  12  Ind.  657. 

[c]  (Sap.  1872) 

A  motion  to  set  aside  a  report  of  viewers 
in  proceedings  to  condemn  land  for  a  turnpike 
company,  on  the  ground  that  the  viewers  de- 
ducted supposed  benefits,  and  failed  to  consider 
important  injuries,  is  properly  overruled,  where 
no  proof  is  offered  in  support  of  the  motion. — 
Beynon  v.  Brandywine,  B  &  S.  C.  Turnpike 
Co.,  39  Ind.  129. 

[d]  (Sap.  1S94) 

Under  Act  March  6,  1889,  providing  that 
persons  whose  property  has  been  condemned  for 
waterworks  may  file  exceptions  to  the  award  of 
the  appraisers,  and  have  the  award  reviewed 
by  the  court  on  such  written  exceptions,  and  re- 
quiring the  court,  on  such  review,  to  make  such 
order  therein  as  right  and  justice  may  require, 
by  ordering  a  new  appraisement  on  good  cause 
shown,  it  is  error  for  the  court  to  confirm  an 
award  without  hearing  an  exception  thereto, 
reciting  that  the  condemning  company  induced 
the  appraisers  to  assess  the  damages  at  too 
small  a  sum  by  telling  them  that  the  owners 
would  not  be  deprived  of  the  use  of  the  land, 
and  would  derive  great  benefit  by  having  a  pub- 
lic highway  from  their  premises,  resulting  from 
the  appropriation. — ^Werley  y.  Huntington  Wa- 
terworks Co.,  138  Ind.  148,  37  N.  E.  582. 
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The  fact  that  the  owners  consented  to  the 
setting  aside  of  a  previous  award,  and  the  ap- 
pointment of  new  appraisers,  who  made  a  new 
award,  does  not  preclude  the  owners  from 
asking  another  assessment  by  new  appraisers. 
-Id. 

[e]      (Sup.  1896) 

A  town  board  has  power  in  proceedings  to 
condemn  laud  for  a  highway  to  enter  of  record 
nunc  pro  tunc  an  order  inadvertently  omitted  by 
the  clerk,  approving  the  report  of  the  assessors, 
and  directing  the  treasurer  to  pay  the  landowner 
the  damages  awarded  to  him.— Holland  v.  Spell, 
144  Ind.  561,  42  N.  E.  1014. 

[f]  (Sup.  1905) 

In  a  condemnation  proceeding,  if  it  should 
be  discovered  that  the  appraisers  were  disquali- 
fied in  acting,  or  that  the  appraisement  had 
been  procured  by  unlawful  means,  such  facts, 
if  immediately  presented  by  proper  exceptions, 
would  on  proof  of  their  truth  entitle  the  ac- 
ceptor to  another  appraisement.— Richland 
School  Tp.  v.  Overmyer,  164  Ind.  382,  73  N. 
E.  811. 

[g]  (App.  1905) 

Where  the  only  question  litigated  on  ex- 
ceptions to  the  appraisers'  award  in  condemna- 
tion proceedings  is  the  value  of  the  land  sought 
to  be  condemned,  the  burden  of  proof  of  value, 
and  the  consequent  right  to  open  and  close,  are 
on  the  property  owner.— Indianapolis  &  C. 
Traction  Co.  v.  Shepherd,  74  N.  E.  904,  35  Ind. 
App.  601. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  604-613; 

25  Ont.  Dig.  High.  §  368. 
See,  also,  15  Cyc.  pp.  904,  905-917. 

§  238.  »—  Beriew  by  oonrt  in  seneraL 

[a]  (Sup.  1846) 

An  assessment  of  damages  under  a  writ  of 
ad  quod  damnum  may  be  objected  to  by  the  de- 
fendant on  the  ground  that  the  damages  are 
insufficient ;  and  the  question  as  to  the  valid- 
ity of  the  objection  will  be  for  the  court,  and 
not  for  a  jury,  to  determine.— Peck  v.  Rensse- 
laer, 8  Blackf.  312. 

[b]  (Sup.  1S47) 

An  appeal  from  an  award  of  damages  for 
injury  to  land  occasioned  by  a  canal  is  govern- 
ed by  the  law  regulating  appeals  from  justices 
of  the  peace ;  the  secretary  of  the  company  be- 
ing ref^arded  as  the  justice  for  the  purposes  of 
the  appeal.— White  Water  Valley  Canal  Co.  v. 
Henderson,  8  Blackf.  528. 

From  an  award  of  damages  to  land  lying 
in  "Franklin"  county,  taken  for  a  canal,  the 
canal  company  prayed  an  appeal,  directing  their 
secretary,  who  was,  within  the  charter  of  the 
company,  the  justice  for  purposes  of  appeal,  to 
file  the  papers  in  "Fayette"  circuit  court.  The 
papers  remained  there  for  a  year,  when  they 
were  filed  in  the  "Franklin"  circuit  court. 
Heldy  that  it  was  not  the  fault  of  the  secre- 


tary that  the  papers  were  not  filed  within  the 
statutory  time  in  the  last-named  court,  and 
that  the  appeal  was  defective.— Id. 

Under  section  11  of  the  White  Water  Val- 
ley Canal  Company's  charter,  which  provides 
that  arbitrators  assessing  damages  caused  by  the 
construction  of  the  canal  through  lands  shall 
report  their  award  in  writing  to  the  secretary  of 
the  company,  and  that  either  party  may  appeal 
from  such  award  under  the  law  regulating  ap- 
peals from  justices  of  the  peace,  regarding  the 
secretary  as  the  justice  for  all  purposes  of  the 
appeal,  an  appeal  lies  only  to  the  circuit  court 
of  the  county  in  which  the  land  is  situated.— Id. 

[c]  (Snp.  1848) 

Under  the  charter  of  the  White  Water  Val- 
ley Canal  Company,  a  bond,  given  on  appeal 
from  an  assessment  of  damages  for  land  taken 
by  that  company  to  any  other  court  than  the 
circuit  court  of  the  county  in  which  the  land 
lies,  is  void.— Parker  v.  Henderson,  1  Ind.  62, 
Smith,  28. 

[d]  (Sap.  1850) 

An  owner  petitioned  the  trustees  of  a  com- 
pany to  have  his  damages  assessed  for  injury 
occasioned  by  taking  his  land.  The  appraise- 
ment was  made,  and  the  owner  api>ealed  and 
required  the  trustees  to  certify  the  case  to 
the  circuit  court,  which  was  refused.  Held, 
that  mandamus  was  properly  issued  to  require 
the  case  to  be  certified,  since  Rev.  St.  1838,  c. 
343,  §  17,  providing  for  the  assessment  of  dam- 
ages for  the  taking  of  property,  authorizes  an 
appeal  from  the  assessment  by  the  appraisers.- 
Trustees  of  Wabash  &  E.  Canal  v.  Johnson,  2 
Ind.  219. 

[e]  (Sup.  18;"1) 

Under  the  statute  of  1836  prescribing  the 
mode  by  which  damages  shall  be  obtained  for 
injury  done  by  chartered  companies  running 
their  roads  through  the  aggrieved  party's  land, 
an  appeal  from  the  award  of  appraisers  must 
be  governed  by  the  same  rules  and  regulations 
as  appeals  from  judgments  of  justices  of  the 
peace,  except  that  no  bond  is  required  when  the 
state  is  a  party.— Pruitt  v.  Shelbyville  Lateral 
Branch  R.  Co.,  2  Ind.  530. 

The  plaintiffs  applied  to  the  Shelbyville 
Railroad  Company  for  damages  occasioned  by 
the  road  of  the  company  running  through  their 
land.  Appraisers  were  appointed,  who  award- 
ed the  plaintiffs  $100.  The  plaintiffs  moved 
the  circuit  court  to  grant  them  an  appeal,  on 
affidavit  filed,  stating  that  the  applicants  were 
not  notified  of  the  award  until  about  6  months 
after  it  was  made,  and  had  they  been  notified 
they  would  have  taken  an  appeal  within  30 
days.  Held,  that  these  facts  did  not  authorize 
the  circuit  court  to  grant  the  appeal.— Id. 

St.  IS.'^iO,  prescribing  the  mode  by  which 
damages  shall  be  obtained  for  injury  done  by 
chartered  companies  running  their  roads 
through  the  aggrieved  party's  land,  makes  the 
award  of  appraisers  final,  unless  an  appeal  is 
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taken  within  30  days  after  the  award  is  made. 
-Id. 

[f]  (Sup.  1857) 

Where  an  award  against  the  Whitewater 
Valley  Canal  Company  was  made  July  2d, 
and  a  bond  executed  August  3d,  it  was  held 
not  necessarily  too  late  to  take  an  appeal, 
though  more  than  30  days  after  the  award. — 
Butler  V.  Parker,  9  Ind.  534. 

The  30  days  allowed  do  not  begin  to  run 
until  the  award  is  filed  with  the  secretary. — Id. 

[g]  (Snp.  185S) 

Viewers  appointed  reported  in  favor  of  the 
road.  B.,  through  whose  land  it  passed,  re- 
monstrated, and  assessors  were  appointed,  who 
reported  in  his  favor  for  damages,  which  the 
township  trustees  ordered  to  be  paid  out  of 
the  town  treasury.  B.  appealed  to  the  county 
commissioners,  but  his  appeal  was  dismissed, 
because  the  bond  was  made  payable  to  the 
township.  He  further  appealed  to  the  common 
pleas,  where  the  jury  gave  him  increased  dam- 
ages, which,  with  the  costs,  were  ordered  to  be 
paid  out  of  the  town  treasury.  Held,  that 
these  proceedings  were  correct.^Washington 
Tp.  V.  Butler,  13  Ind.  390. 

[h]  (Sup.  1865) 
On  appeal,  the  circuit  court  has  the  same 
power  as  the  commissioners  to  order  the  pay- 
ment out  of  the  county  treasury  of  damages 
on  account  of  the  laying  out  of  a  highway. — 
Logan  v.  Kiser,  25  Ind.  393. 

[i]  (Sup.  1868) 
The  only  question  presented  in  the  circuit 
court  on  an  appeal  by  the  owner  of  the  land 
condemned  being  the  measure  of  damages,  the 
appellant  has  the  right  to  begin.— Evansville 
&  0.  R.  Co.  V.  Miller,  30  Ind.  209. 

U]      (Sop.  1871) 

Where  county  commissioners  refuse  to 
make  an  order  that  the  damages  sustained  by 
remonstrants  against  the  opening  of  a  road 
or  highway  be  paid  out  of  the  county  treasury, 
instead  of  being  assessed  on  the  petitioners  for 
the  highway,  the  proper  remedy  of  the  latter 
is  by  appeal  from  the  decision  of  the  commis- 
sioners. A  mandate  will  not  lie  to  compel  the 
coounissioners  to  make  the  order.— Board  of 
(Jom*rs  of  Boone  County  v.  State  ex  rel.  Riley, 
38  Ind.  193. 

[k]      (Sup.  1875) 

A  person  appealing  to  the  circuit  court  in 
proceedings  to  lay  out  and  establish  a  high- 
way, who  has  not  filed  a  claim  for  damages 
either  before  the  board  of  commissioners  or  in 
the  circuit  court,  is  not  entitled  to  an  assess- 
ment of  his  damages.— Hays  v.  Parrish,  52  Ind. 
132. 

[1]     (Sup.  1877) 
In  a  proceeding  before  the  board  of  coun- 
ty commissioners  to  establish  a  highway,  a  re- 
monstrant took  an  appeal  to  the  circuit  court 
from  the  order  of  the  board  locating  the  high- 


way, and  another  appeal  to  the  same  court 
from  an  order  of  the  board  approving  the  re- 
port of  the  reviewers  denying  damages  to  the 
remonstrant  Held,  that  the  two  appeals  should 
be  consolidated,  on  motion,  as  constituting  but 
one  cause. — Jamieson  v.  Board  of  Com'rs  of 
Cass  County,  56  Ind.  4(>G. 

[m]     (Sup.  1877) 

2  Rev.  St.  1876,  p.  32,  §  15,  relative  to 
condemnation  proceedings,  and  providing  that 
the  subsequent  proceedings  on  appeal  shall  only 
affect  the  amount  of  compensation  to  be  allow- 
ed, must  be  construed  to  mean  the  proceedings 
subsequent  to  the  establishment  of  the  regular- 
ity of  the  appraisement.— Swinney  v.  Ft. 
Wayne,  M.  &  C.  R.  Co.,  59  Ind.  205. 

[n]  (Sup.  1878) 
On  appeal  to  the  circuit  court  by  a  remon- 
strant against  the  opening  of  a  highway,  claim- 
ing damages,  a  verdict  was  rendered  "for  the 
plaintiff,"  and  that  he  would  **be  damaged  by 
the  opening  of  the  contemplated  road"  in  a 
specified  sum.  Held,  that  it  was  proper  to 
remit  the  case  to  the  conunissioners  to  carry 
out  the  findings  of  the  jury.— Board  of  Com'rs 
of  Grant  County  v.  Small,  61  Ind.  318. 

[o]      (Sup.  1880) 

1  Rev.  St.  1876,  p.  302,  §  66,  provides  that 
any  owner  of  land,  or  representative  thereof, 
aggrieved  by  the  report  of  commissioners  direct- 
ed to  assess  damages  and  benefits  for  lands  con- 
demned for  street  purposes,  may  appeal  there- 
from, at  any  time  within  30  days  after  the  fil- 
ing of  the  report,  to  any  court  having  jurisdic- 
tion thereof.  Held,  that  such  section  authoriz- 
ed an  appeal  to  the  circuit  court  from  a  com- 
missioner's report  declaring  that  no  damages 
had  been  suffered  by  appellants  for  the  taking 
of  land  for  the  extension  of  a  street,  after  the 
approval  of  such  report  by  the  city  council. — 
Hamilton  v.  City  of  Ft.  Wayne,  73  Ind.  1. 

[p]      (Sup.  1882) 

Where  a  landowner  appeals  from  the  as- 
sessment of  damages  for  appropriating  his 
lands,  and,  pending  appeal,  he  receives  the  sum 
assessed  from  the  clerk,  to  whom  it  has  been 
paid,  he  cannot  further  prosecute  his  appeal.— 
Baltimore,  O.  &  C.  R.  Co.  v.  Johnson,  84  Ind. 
420. 

[q]     (Sup.  1890) 

Rev.  St.  ISSl,  §  3907,  limits  the  time  with- 
in which  exceptions  may  be  filed  by  either  party 
to  the  award  of  appraisers  in  a  proceeding  to 
condemn  land  by  a  railroad  to  ten  days  after 
the  filing  of  the  award.  Section  896  provides 
that  any  defendant  may  appeal  and  traverse 
any  material  fact  stated  in  the  inquest  for  the 
assessment  of  damages,  or  he  may  plead  or 
show  any  valid  matter  in  bar  to  the  right  of 
the  plaintiff  to  have  the  benefit  of  such  writ. 
Heldy  that  conceding  that  the  two  statutes,  so 
far  as  they  relate  to  the  same  subject,  are  to 
be  construed  in  pari  materia,  where  exceptions 
are  filed  by  either  party  within  10  days  after 
the  filing  of  an  award  or  inquest  in  proceedings 
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to  condemn  land  for  a  right  of  way  by  a  rail- 
road company,  an  appeal  is  thereby  effected, 
and  the  case  stands  for  amendment  or  for  the 
filing  of  additional  exceptions  or  the  making 
of  new  issues,  the  same  as  in  other  civil  ac- 
tions, and,  where  an  appeal  has  been  affected 
within  10  days  by  the  filing  of  exceptions,  it 
is  not  error  to  permit  the  adverse  party  to  file 
-exceptions  to  the  amount  of  damages  awarded 
after  the  expiration  of  10  days.— Midland  R. 
€o.  V.  Smith,  2o  N.  E.  153,  125  Ind.  500. 

[r]  (App.  1893) 
On  a  trial  in  the  circuit  court  of  an  ap- 
peal from  the  board  of  turnpike  directors  on 
the  award  to  a  landowner  for  the  removal  of 
gravel,  pursuant  to  Rev.  St.  1881,  §  5104, 
all  pleadings  and  papers  in  the  transcript 
on  appeal  are  a  part  of  the  record,  and 
may  be  considered  by  the  jury  without  being 
formally  introduced  in  evidence.— Bell  v.  Pavey, 
7  Ind.  App.  10,  33  N.  E.  1011. 

[s]  (App.  1893) 
Where  an  appeal  is  taken  from  proceed- 
ings to  condemn  land  for  a  street,  the  city  is 
not  compelled  to  stop  work  on  improving  the 
.street  while  the  appeal  is  pending,  and  if  in 
the  contest  in  the  court  to  which  the  appeal 
is  taken  the  city  prevails,  the  work  will  be 
finished  under  the  original  proceedings.  If  the 
property  owner  is  successful,  the  city  may  cor- 
rect the  proceedings  or  begin  anew,  in  accord- 
ance with  the  determination  of  the  court  on 
appeal,  or,  if  the  court  on  appeal  adjudges  the 
entire  proceedings  void  and  no  appeal  is  taken 
from  such  judgment,  and  the  city  does  not 
proceed  anew,  it  amounts  to  an  abandonment 
of  the  appropriation  of  the  land,  and  the  title 
to  the  property  reverts  to  the  owner.— Morris  v. 
Watson,  35  N.  E.  405,  8  Ind.  App.  1. 

[t]  (App.  1895) 
Natural  gas  companies  desiring  to  acquire 
casements  in  land  under  Acta  1880,  p.  22  et 
scq.,  are  placed  practically  on  the  same  foot- 
ing with  railroad  companies  in  appropriating 
land  under  Rev.  St.  1804,  §  5160,  in  regard  to 
appeals  from  the  award  of  the  appraisers.— 
Consumers*  Gas  Trust  Co.  y.  Huntsinger,  40 
N.  E.  34,  12  Ind.  App.  285. 

[u]     (App.  1901) 

In  an  action  for  the  wrongful  appropria- 
tion of  land  by  a  railway  company,  the  answer 
alleged  the  institution  of  condemnation  pro- 
ceedings under  the  statute,  the  report  of  the 
appraisers,  tender  of  the  amount  of  the  award, 
exceptions  thereto,  appeal  to  the  circuit  court 
by  plaintiff,  entire  dismissal  of  the  appeal,  and 
that  the  case  was  struck  from  the  trial  docket. 
Hcldt  that  an  instruction  that,  if  plaintiff  dis- 
missed her  exceptions  to  the  award  in  the  ap- 
propriation proceedings,  she  ratified  the  award, 
and  her  only  remedy  would  be  by  an  applica- 
tion for  an  order  for  payment  thereof,  was 
properly  refused,  since,  on  the  dismissal  of  the 
appeal,  the  award  remained,  and  the  proceed- 
ings were  as  they  had  been  before  the  excep- 


tions were  taken,  and  their  withdrawal  did 
not  ratify  the  award.— Chicago,  I.  &  E.  R.  Co. 
V.  Patterson,  50  N.  E.  088,  2G  Ind.  App.  295. 

[V]      (App.  1902) 

The  commissioners*  report  provided  for  by 
Bums'  Rev.  St.  1001,  §  4400,  showing  the  value 
of  the  property  taken,  the  damages  sustained 
by  the  owner,  and  the  benefits,  if  any,  receiv- 
ed by  other  properties,  is  admissible  on  the 
appeal  to  show  that  the  statute  requiring  the 
making  thereof  has  been  complied  with.— Terre 
Haute  &  L.  R.  Co.  v.  Flora,  04  N.  E.  048,  29 
Ind.  App.  442. 

On  an  appeal  from  the  report  of  commis- 
sioners, in  proceedings  by  a  town  to  appropri- 
ate land  for  a  street,  the  trial  is  not  de  novo, 
but,  under  the  express  terms  of  Burns'  Rev. 
St.  1001,  §  4409,  no  questions  can  be  deter- 
mined thereon  except  those  of  the  regularity 
of  the  proceedings  and  of  the  amount  of  dam- 
ages sustained.— Id. 

The  burden  of  proof  on  a  town  to  show 
the  regularity  of  proceedings  to  appropriate 
land  for  the  opening  of  a  street  is  sustained  by 
recitals  of  its  record  showing  compliance  with 
the  statutory  requirements,  as  against  an  ob- 
jection alleging  that  such  record  did  not  orig- 
inally show  such  compliance,  and  that  it  had 
been  amended  without  authority,  but  failing  to 
allege  that  such  requirements  were  not  in  fact 
complied  with. — Id. 

Where  a  town  record  of  proceedings  to 
appropriate  land  for  a  street  fails  to  show  that 
the  report  of  the  commissioners,  provided  for 
by  Burns'  Rev.  St.  1901,  §  4406,  was  adopted 
by  the  board  of  trustees,  as  required  by  section 
4407,  an  amendment  of  it  cannot  be  complained 
of  by  one  not  injured  thereby.— Id. 

Where,  on  an  appeal  from  the  report  of 
commissioners,  in  proceedings  by  a  town  to  ap- 
propriate a  portion  of  a  railroad  right  of  way 
for  a  street  crossing,  the  railroad  company  in- 
troduced evidence  of  the  cost  of  planking  the 
street  its  full  width  at  the  crossing,  but  there 
was  evidence  that  it  would  not  be  necessary 
to  plank  it  its  full  width,  evidence  as  to  how 
the  other  public  crossings  in  the  town  were 
constructed  with  reference  to  length  and  width 
was  admissible  on  the  question  of  damages  as 
showing  what  kind  of  crossing  the  company 
would  be  required  to  maintain.— Id. 

[vv]     (Sap.  1904) 

Where  a  judgment  was  rendered  against 
a  railroad  company  in  condemnation  proceed- 
ings assessing  the  damages  for  the  taking  of 
certain  land,  the  payment  of  the  judgment  by 
the  company  does  not  estop  it  from  appealing 
therefrom.— Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Nowlin,  1G3  Ind.  407,  72  N.  E.  257. 

Burns'  Ann.  St.  1901,  $  644.  providing 
that  the  party  obtaining  a  judgment  shall  not 
take  an  appeal  after  receiving  any  money  paid 
or  collected  thereon,  applies  only  to  judgments 
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made  appealable  to  the  supreme  or  appellate 
courts.— Id. 

Under  Bums'  Ann.  St.  1901,  f  51G0  (Rev. 
St  1881,  $  3907;  nomer's  Ann.  St.  1901,  | 
3907),  relative  to  condemnation  of  a  right  of 
way  by  a  railroad  company,  providing  that  on 
the  return  of  the  assessment  of  damages  by 
the  appraisers  the  company  shall  pay  the  clerk 
the  amount  assessed,  whereupon  it  may  hold  the 
interests  in  the  land  so  appropriated  for  the 
uses  of  its  road ;  and  that  such  award  may 
be  reviewed  by  the  court  in  which  the  proceed- 
ings are  had  on  exceptions  filed  by  either  party 
within  10  days,  provided  that,  notwithstanding 
such  appeal,  the  company  may  take  possession 
of  the  property,  and  the  subsequent  proceedings 
on  the  appeal  shall  affect  only  the  amount  of 
compensation— the  right  of  appeal  of  the  com- 
pany to  the  court  from  such  award  on  excep- 
tions so  filed  is  not  affected  by  its  paying  to 
the  clerk  the  amount  of  the  award  and  taking 
possession  of  the  land  and  constructing  its  road 
thereon. — Id. 

[w]     (Svp.  1905) 

Where,  pending  a  proceeding  to  condemn 
land  for  a  street  railway  right  of  way,  petitioner 
was  consolidated  with  another  company,  which 
succeeded  to  all  petitioner's  rights,  titles,  and 
estates  in  and  to  the  subject  of  the  litigation, 
the  latter  company  was  entitled,  on  averring 
such  facts,  to  prosecute  an  appeal  in  its  own 
name  from  the  award  of  damages.— Union  Trac- 
tion Co.  of  Indiana  v.  Basey,  73  N.  E.  263,  104 
Ind.  240;  Same  v.  Bell,  73  N.  E.  1134,  164  Ind. 
701. 

[WW]    (App.1906) 

Under  Bums'  Ann.  St.  1901,  f  5100,  pro- 
viding that  the  appraisers*  award  in  condemna- 
tion proceedings  may  be  reviewed  on  written 
exceptions  filed  in  the  clerk's  office  within  10 
days  after  the  filing  of  the  award,  the  filing  of 
the  exceptions  will  be  treated  as  an  appeal  from 
the  award.— Cleveland,  C,  C.  &  St.  L.  R.  Co. 
V.  nayes,  74  N.  E.  531,  35  Ind.  App.  530; 
Same  v.  Miller,  74  N.  E.  628,  35  Ind.  App. 
707 ;  Same  v.  Hayes,  Id. ;  Same  v.  West,  Id. ; 
Same  v.  Borgman,  74  N.  E,  629,  35  Ind.  App. 
707 ;  Same  v.  Nowlin,  Id. ;  Same  v.  Taylor, 
Id;  Same  v.  Hayes,  74  N.  E.  630,  35  Ind. 
App.  708 ;  Same  v.  McKee,  Id. ;  Same  v. 
Shanks,  74  N.  E.  630,  35  Ind.  App.  707,  708; 
Same  v.  Gamier,  74  N.  E.  631,  35  Ind.  App. 
708;  Same  v.  Hayes,  Id.;  Same  v.  Miller,  Id; 
Same  v.  Nowlin,  74  N.  E.  631,  35  Ind.  App. 
709. 

Under  Bums'  Ann.  St.  1901,  §  5160,  pro- 
Tiding  that  the  appraisers'  award  in  condem- 
nation proceedings  may  be  reviewed  by  the  court 
on  written  exceptions  filed  within  10  days  after 
the  filing  of  the  award,  and  requiring  the  rail- 
road to  tender  the  amount  of  the  award  to  the 
landowner,  or  to  pay  the  same  to  the  clerk,  and 
anthorizing  it  to  take  possession  of  the  proper- 
ty involved,  notwithstanding  an  appeal,  a  rail- 


road which  has  in  due  time  filed  its  exceptions 
to  the  award  of  the  appraisers,  and  has  paid 
the  damages  assessed  by  them  to  the  clerk  for 
the  use  and  benefit  of  the  landowner,  and  has 
entered  upon  and  taken  possession  of  the  prop- 
erty sought  to  be  appropriated,  and  constrocted 
its  road,  is  not  thereby  estopped  from  prosecut- 
ing its  appeal  from  the  award  in  order  to  pro- 
cure a  judicial  ascertainment  of  the  damages 
to  be  paid  by  it.— Id. 

rx]    (Sup.  1906) 

Acts  1905,  p.  59,  f  8  (Bums*  Ann.  St. 
1905,  S  000),  providing  that  one  aggrieved  by 
the  award  of  appraisers  in  condemnation  pro- 
ceedings may  file  exceptions  thereto  and  ob- 
tain a  civil  trial  of  the  cause,  restricts  the  trial 
to  the  issues  of  benefits  and  damages  formed 
by  the  exceptions. — Morrison  v.  Indianapolis 
&  W.  R.  Co.,  166  Ind.  511.  76  N.  E.  961,  77 
N.  E  744. 

[XX]    (Sup.  1906) 

Under  Acts  1901,  p.  461,  §  5  (Burns'  Ann. 
St.  1901,  §  5408e),  relating  to  appeals  from 
awards  in  condemnation  proceedings,  questions 
of  law  and  fact  may  be  set  up  in  the  excep- 
tions to  an  award,  and  on  a  hearing  thereof 
in  the  circuit  court  the  procedure  is  governed 
by  the  rules  of  procedure  in  civil  cases  wherev- 
er applicable.— Terre  Haute  &  L.  R.  Co.  v. 
Indianapolis  &  N.  W.  Traction  Co.,  167  Ind. 
193,  78  N.  E.  661. 

[y]  (App.1906) 
Where  a  traction  company,  in  condemna- 
tion proceedings  to  obtain  a  right  of  way,  pays 
into  court  the  amount  of  the  award  made  by 
appraisers,  it  is  not  estopped  by  such  payment 
from  appealing  from  the  award.— Indianapolis 
Northern  Traction  Co.  v.  Dunn,  37  Ind.  App. 
248,  76  N.  E.  269. 

Where  a  traction  company,  in  proceedings 
for  the  condemnation  of  a  right  of  way,  pays 
into  court  the  amount  of  the  award  by  ap- 
praisers, and  the  landowner  receives  the  amount, 
he  cannot  prosecute  an  appeal  from  the  award, 
as  a  party  cannot  accept  the  benefit  of  an  ad- 
judication and  allege  it  to  be  erroneous.— Id. 

[yy]    (App.1906) 

Where,  in  condemnation  proceedings  by  a 
street  railroad,  the  corporation  appealed  from 
the  report  of  appraisers,  as  authorized  by  Bums' 
Ann.  St.  1901,  f  5468e,  after  paying  the  award, 
and  on  a  trial  de  novo  the  award  was  reduced, 
it  was  proper  for  the  court  to  enter  judgment 
against  the  landowners  for  the  difference. — 
Douglas  V.  Indianapolis  &  N.  W.  Traction  Co., 
76  N.  E.  892,  37  Ind.  App.  332. 

Bums'  Ann.  St.  1901,  §  5468e,  providing 
for  the  condemnation  of  land  by  a  street  rail- 
way company,  provides  that  on  making  pay- 
ment of  the  award  of  appraisers  the  corporation 
may  hold  the  interest  in  such  lands,  and  that, 
notwithstanding  an  appeal  from  the  award  of 
appraisers,  the  corporation  may  take  possession 
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of  the  property,  and  that  the  subsequent  pro- 
ceedings shall  aflfect  only  the  amount  of  com- 
pensation. Ucldt  that  the  payment  of  an  award 
by  the  condemning  corporation  gave  it  authority 
to  take  possession  of  the  land  for  the  purpose 
of  constructing  its  road,  but  did  not  preclude 
it  from  appealing. — Id. 

On  the  filing  of  exceptions  to  the  report  of 
appraisers  in  condemnation  proceedings  by  a 
street  railway  for  a  right  of  way,  under  Bums' 
Ann.  St.  1901,  §§  54G8d,  54G8e,  as  amended  by 
Acts  1903,  p.  92,  c.  3G,  the  question  of  damages 
is  triable  de  novo,  regardless  of  the  appraise- 
ment—Id. 

On  such  exceptions,,  the  burden  is  on  the 
landowner  to  establish  his  damages.— Id. 

[z]     (Sap.  190S) 

Under  a  statute  providing  for  appeals  to 
the  circuit  court  in  condemnation  proceedings, 
the  method  of  taking  the  appeal  being  by  ex- 
ceptions to  the  award,  preliminary  objections 
to  the  service  and  to  the  appointment  of  ap- 
praisers were  not  brought  forward  by  the  mere 
taking  of  an  appeal  to  the  circuit  court,  and 
were  not  reviewable  on  appeal  to  the  Supreme 
Court.— Stoy  v.  Indiana  Hydraulic  Power  Co., 
76  N.  E.  1057,  1G6  Ind.  316. 

[zz]    (Sop.  1910) 

Where  the  only  issue  on  exceptions  to  the 
appraisers'  award  in  condemnation  proceedings 
was  the  value  of  the  land,  the  landowner  was 
entitled  to  open  and  close.— Indianapolis  &  C. 
Traction  Co.  v.  Wiles,  91  N.  E.  161. 

Fob  Cases  from  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  614,  619, 
658-660,   666,    668,    669,    671,    673,    674, 
687;    25  Cent.  Dig.  High.  §§  370,  372; 
36  Cent.  Dig.  Mun.  Corp.  §  981. 
See,  also,  15  Cyc.  pp.  9(M-917. 

f  230.  Trial  by  jury  on  appeal. 

Constitutional  right  to  trial  by  jury,  see  JURY, 

§  17. 
Demand  for  jury,  see  Jury,  §  25. 
Trial  de  novo   on   appeal  from  judgment,   see 

post,  §  261. 

[a]  (Sap.  1856) 

S.  petitioned  the  commissioners  of  T.  coun- 
ty to  lay  out  a  highway  through  lands  of  K. 
Viewers  were  appointed,  who  reported  in  favor 
of  the  laying  out.  K.  remonstrated  on  the 
ground  of  want  of  public  utility.  Reviewers 
reported  that  it  would  be  of  public  utility.  K. 
claimed  damages.  Assessors  reported  that  he 
w'ould  sustain  no  damage.  The  road  was  order- 
ed to  be  opened.  K.  appealed  to  the  circuit 
court.  Heldy  that  viewers  could  not  again  be 
appointed  there  to  assess  K.'s  damages,  but  the 
case  must  be  tried  in  that  court. — Kemp  v. 
Smith,  7  Ind.  471. 

[b]  (Sup.  1857) 

On  an  appeal  to  the  circuit  court  from  ap- 
praisers in  the  assessment  of  damages  for  land 


taken  by  a  railroad  company,  a  complaint  is 
unnecessary.  The  party  has  a  right  to  ap- 
pear in  that  court  and  demand  a  jury  to  re- 
try the  question  of  damages. — Lake  Erie,  W. 
&  St.  L.  R.  Co.  V.  Heath,  9  Ind.  558. 

[c]  (Sap.  1875) 

Damages  to  which  a  person  appealing  to 
the  circuit  court  in  proceedings  to  lay  out  and 
establish  a  highway  is  entitled  are  properly  as- 
sessed by  the  circuit  court  or  jury  trying  the 
cause  on  appeal,  and  there  is  no  error  in  the 
court's  refusing,  on  his  motion,  to  appoint  three 
disinterested  freeholders  to  assess  his  damages. 
—Hays  V.  Parrish,  52  Ind.  132. 

[d]  (Sap.  1877) 

On  appeal  to  the  circuit  court  from  ao 
assessment  of  damages  in  a  proceeding,  under 
1  Rev.  St.  1876,  p.  704,  §  15,  to  appropriate 
land  for  railroad  purposes,  where  the  jury  ex- 
amined the  premises,  it  was  error  to  charge 
that  the  sworn  testimony  given  on  the  stand, 
bearing  on  the  subject  in  controversy,  and  such 
reasonable  deductions  as  are  legitimately  to  be 
drawn  from  it,  "in  connection  with  such  facts 
as  presented  themselves  in  viewing  the  prem- 
ises,** constituted  the  only  proper  basis  od 
which  to  rest  the  verdict,  and  afforded  the  only 
test  and  criterion  by  which  they  were  to  fix  it. 
—Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Swinney,. 
59  Ind.  100. 

[e]  (Sap.  1880) 

On  trial  of  an  appeal  from  the  report  of 
reviewers  against  the  utility  of  a  proposed 
highway,  but  fixing  damages  in  favor  of  sev- 
eral remonstrants  in  case  the  highway  should 
be  established,  the  jury  found  in  favor  of  its 
public  utility,  but  as  to  one  of  the  remonstrants 
found  neither  for  nor  against  him  on  the  ques- 
tion of  damages.  IfeW,  that  the  verdict  was 
so  defective  that  a  judgment  could  not  be  ren-  • 
dered  thereon  against  said  remonstrant,  and 
that  he  was  entitled  to  a  new  trial  of  the 
whole  case,  including  the  question  of  public 
utility,  not  only  as  to  him,  but  also  as  to  the 
other  remonstrants.— Peed  v.  Brenneman,  72 
Ind.  288. 

[f]  (Sap.  1883) 

On  appeal  from  proceedings  before  com- 
missioners concerning  the  location  of  a  high- 
way, where  the  remonstrance,  as  amended  in 
the  circuit  court,  is  based  upon  a  claim  for 
damages  alone,  and  raises  no  question  as  to  the 
utility  of  the  way,  the  burden  is  on  the  remon- 
strant, who  therefore  may  open  and  close.— Peed 
V.  Brenneman,  89  Ind.  252. 

[g]  (Sap.  1885) 

An  appeal  having  been  taken  by  both 
parties  in  proceedings  by  a  railroad  company 
to  condemn  land,  the  landowner  is  entitled  to 
open  and  close;  Rev.  St.  1881,  §  3907,  pro- 
viding that  the  proceedings  on  appeal  shall  af- 
fect only  the  amount  of  compensation  to  be 
allowed.— Indiana,  B.  &  W.  R,  Co.  v.  Cook, 
102  Ind.  133.  26  N.  E.  203. 
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[h]     (Sop.  1886) 

Where  a  landowner  remonstrates  against 
the  establishment  of  a  public  highway,  both 
upon  the  ground  that  it  is  not  of  public  utility 
and  on  account  of  the  damages,  two  issues  are 
presented,  which  must  be  tried  de  novo  on  ap- 
peal to  the  circuit  court.— Reynolds  v.  Shults, 
106  Ind.  291,  6  N.  E.  619. 

[I]  (App.1895) 
Acts  1889,  p.  22  et  seq.,  provides  for  ap- 
peals from  the  assessment  of  damages  by  ap* 
praisers,  in  proceedings  by  a  natural  gas  compa- 
ny to  condemn  land  for  the  purpose  of  conduct- 
ing gas  to  its  patrons,  under  the  same  provisions 
as  provided  foi*  la  appeals  from  assessments  for 
the  condemnation  of  lands  for  right  of  way  of 
railways.  Rev.  St.  1881,  $  3907  (Rev.  St.  1894, 
§  5160),  provides  that  in  appeals  in  the  latter 
cases  ''the  award  may  be  reviewed  by  the  cir- 
cuit court  on  exceptions"  thereto  by  either  par- 
ty. Ucld,  that  on  an  appeal  by  a  gas  company 
from  an  award,  the  appeal  having  the  effect  of 
annulling  the  appraisement,  the  burden  of  prov- 
ing the  damages  is  on  the  landowner,  and  he  is 
therefore  entitled  to  open  and  close.— Consum- 
ers* Gas  Trust  Co.  v.  Huntsinger,  12  Ind.  App. 
285,  40  N.  E.  34. 

D]     (App.  1901) 

Where  in  proceedings  to  determine  the 
compensation  to  be  paid  by  a  railroad  company 
for  right  of  way,  on  the  trial  of  an  appeal  from 
the  award  of  appraisers,  application  is  made 
to  the  court  that  the  jury  be  directed  to  view 
the  premises,  such  application  is  addressed  to 
the  discretion  of  the  court,  and  its  determina- 
tion thereon  should  not  be  reviewed  unless 
abuse  of  discretion  is  shown.- Chicago,  I.  &  E. 
R.  Co.  V.  Loer,  60  N.  E.  319,  27  Ind.  App.  245. 

m     (App.  1901) 

On  appeal  from  the  award  of  appraisers 
fixing  damages  for  the  condemnation  of  a  rail- 
road right  of  way,  neither  party  is  entitled,  as 
a  matter  of  right,  to  have  the  jury  view  the 
premises,  but  such  matter  is  entirely  within  the 
discretion  of  the  court,  and  its  action  thereon 
is  not  cause  for  reversal,  unless  an  abuse  of 
discretion  is  shown. — Chicago,  I.  &  E.  R.  Co.  v. 
Winslow,  60  N.  E.  466,  27  Ind.  App.  316. 

In  a  jury  trial  to  reassess  damages  fixed 
by  appraisers  for  appropriation  of  land  for  a 
railroad  right  of  way,  evidence  that  the  ap- 
praisers making  the  first  assessment  were  farm- 
ers living  in  the  vicinity  of  the  land,  and  that 
they  made  the  appraisement  on  actual  view  of 
the  premises,  was  incompetent. — Id. 

[I]  (App.  1902) 
An  instruction,  given  on  appeal  from  the 
report  of  commissioners  in  condemnation  pro- 
ceedings, that  the  jury  should  assess  the  dam- 
ages, if  any,  sustained  by  the  property  owner, 
was  not  erroneous  as  leaving  the  jury  to  say 
whether  there  was  any  damage,  and  thus  in 
contravention  of  such  owner's  constitutional 
right  to  compensation ;  since  there  may  have 
been  benefits  equaling  the  damages,  thus  leaving 


no  damages  to  be  asssessed.— Terre  Haute  Sc  L. 
R.  Co.  V.  Flora,  64  N.  E.  648,  29  Ind.  App.  442. 

The  jury,  on  appeal  from  the  report  of  com- 
missioners in  condemnation  proceedings,  is  not 
bound  by  the  testimony  and  estimates  of  wit- 
nesses as  to  the  damages  sustained  by  one  whose 
property  is  taken  for  a  street.- Id. 

[m]     (Sap.  1904) 

Where  exceptions  to  the  award  of  damages 
in  condemnation  proceedings  go  only  to  the 
amount  of  damages,  a  jury  trial  is  proper. — 
Chicago,  I.  &  E.  R.  Co.  v.  Wysor  Land  Co., 
69  N.  E.  546,  163  Ind.  288. 

[n]    (Sap.  1909) 

Whether  the  establishment  of  a  highway 
across  the  right  of  way  of  a  railroad  company 
would  interfere  with  the  operation  of  its  rail- 
road was  a  question  for  the  jury.— New  York, 
C.  &  St.  L.  R.  Co.  V.  Rhodes,  171  Ind.  521, 
86  N.  B.  840,  24  L.  R.  A.  (N.  S.)  1225. 

Requested  instructions  in  a  proceeding  to 
establish  a  highway  across  the  right  of  way  of 
a  railroad  company  were  properly  refused  where 
so  general  and  indefinite  as  to  authorize  the 
assessment  of  damages  to  which  the  company 
was  not  entitled.— Id. 

[o]    (Sap.  1910) 

On  exceptions  to  the  award  of  appraisers 
appointed  in  proceedings  to  condemn  land  for  an 
electric  railroad  right  of  way,  the  jury  in  as- 
sessing damages  should  not  consider  the  fact 
that  the  railroad  had  failed  to  fence  the  right 
of  way,  but  should  consider  the  obligation  rest- 
ing on  the  landowner  to  put  in  gates  at  farm 
crossings  and  keep  the  same  securely  closed.— 
Indianapolis  &  O.  Traction  Co.  v.  Wiles,  91 
N.  E.  161. 

Where,  on  exceptions  to  the  appraisers' 
award  in  proceedings  to  condemn  land  for  an 
electric  railroad  right  of  way,  the  jury  were  not 
advised  as  to  the  amount  of  the  award  of  the 
appraisers,  and  the  court  charged  that  the  land- 
owners could  only  recover  such  damages  as 
each  had  proved,  a  charge  that  the  railroad  had 
the  burden  of  proving  the  material  allegations 
of  its  exceptions  complaining  of  the  excessive- 
ness  of  the  award  was  harmless.— Id. 

[p]     (Sap.  1910) 

Where,  on  exceptions  to  the  appraisers* 
award  in  proceedings  to  condemn  land  for  an 
electric  railroad  right  of  way,  the  jury  were  not 
advised  as  to  the  amount  of  the  award  of  the 
appraisers,  and  the  court  charged  that  the  land- 
owners could  only  recover  such  damages  as 
each  had  proved,  a  charge  that  the  railroad  had 
the  burden  of  proving  the  material  allegations 
of  its  exceptions  complaining  of  the  excessive- 
ness  of  the  award  was  harmless.  Rehearing,  91 
N.  E.  161,  denied.— Indianapolis  &  C.  Traction 
Co.  V.  Wiles,  91  N.  E.  729. 


For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  S§  615-620 ; 

675,  676,  678,  680. 
See,  also,  15  Cyc.  p.  007. 
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§  241.  Requisites    aad    entry    of    Jnds- 
ment. 

[a]  (Sop.  1846) 

On  a  writ  of  ad  quod  damnum  issued  aft- 
er a  dam  was  built,  damages  were  assessed,  and 
not  objected  to.  The  court  gave  judgment  on 
the  assessment,  and  ordered  that,  on  payment 
of  the  damages  and  costs,  the  petitioner  should 
"have  leave  to  continue  his  dam,  and  to  flow 
said  lands  as  they  were  flowed  by  said  dam 
at  the  time  of  said  inquest.'*  Held,  that  the 
order  gave  petitioner  leave  to  continue  bis  dam 
of  the  same  height  it  was  when  the  inquest  was 
found,  and  to  flow  the  lands  named  in  the  in- 
quest, and  hence  was  not  open  to  the  objection 
that  it  confined  petitioner's  right  to  flow  the 
lands  to  the  precise  quantity  flowed  at  the  time 
of  the  finding  the  inquest,  without  regard  to  the 
stage  of  water  at  different  times. — Chapman  v. 
Groves,  8  Blackf.  308. 

[b]  (Sap.  1858) 

The  statute  providing  that,  upon  payment 
of  damages  assessed,  the  interest  in  the  land 
shall  vest  in  the  railroad  corporation,  who  shall 
pay  costs,  a  judgment  making  payment  of  costs 
also  a  condition  precedent  is  bad  in  form. — 
Kvansville,  I.  &  C.  Straight  Line  R.  Co.  v. 
Fitzpatrick,  10  Ind.  120;  Same  v.  Stringer, 
Id.  551. 

[c]  (Sap..  1868) 

In  proceedings  to  assess  damages  for  lands 
taken  for  the  Evansville  &  Illinois  Railroad 
Company  under  their  charter  (Loc.  Laws  1840), 
it  is  error  to  render  a  common  judgment  against 
the  corporation  for  the  damages  without  a  de- 
cree for  the  conveyance  of  the  land  in  question 
to  the  corporation  upon  the  payment  of  the 
money.— Evansville  &  C.  R.  Co.  v.  Miller,  30 
Ind.  209. 

[d]  (Sup.  1873) 

In  a  proceeding  under  the  general  rail- 
road law  to  condemn  land,  etc.,  it  is  not  neces- 
sary, in  rendering  judgment  in  favor  of  a  land- 
owner for  the  damages  assessed,  to  provide  that 
a  deed  shall  be  executed  to  the  railroad  com- 
pany for  the  land  condemned.  The  title  which 
the  company  gets  is  acquired  under  the  statute. 
—Indianapolis  &  St.  L.  R.  Co.  v.  Smythe,  45 
Ind.  322. 

[e]  (Sap.  1892) 

It  is  not  necessary  that  it  should  appear 
of  record  that  the  appraisers  or  jurors  holding 
an  inquest  in  condemnation  proceedings  were 
qualified  to  serve.— American  Cannel  Coal  Co. 
v.  Huntington,  T.  C.  &  C.  R.  Co.,  130  Ind.  98, 
29  N.  E.  5C6. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  G21-G25. 
See,   also,  15  Cyc.  pp.  917-921, 

$  242.  CoUateral  attacli. 
[a]     (Sop.  1865) 
In  proceedings   by    mandamus,    to   compel 
a  township  trustee   to  levy  a  tax  to   pay  the 


damages  awarded  by  the  circuit  court  in  a  pro- 
ceeding for  the  location  of  a  township  road,  it 
was  held  that  it  was  not  competent  for  the 
trustee,  in  answering  to  the  alternative  writ, 
to  attack  the  regularity  of  the  proceedings  be- 
fore the  trustees  on  the  trial  of  the  petition  for 
the  location  of  the  road.  That  question  could 
only  be  presented  for  review  by  an  appeal  on 
behalf  of  the  trustees  from  the  original  judg- 
ment.—Huntington  V.  Smith,  25  Ind.  486. 

[b]  (Sap.  1871) 

A  railroad  company,  in  appropriating  land 
for  railroad  purposes,  filed  its  maps  and  surveys 
in  the  office  of  the  clerk  of  the  circuit  court, 
and  also  its  instrument  of  appropriation,  and 
served  a  copy  on  the  plaintiff,  and  applied  to 
the  circuit  court  for  the  appointment  of  ap- 
praisers, who  appraised  the  damages  to  the 
land  of  plaintiff  through  which  the  road  passed. 
The  damages  appraised  were  tendered  to  the 
plaintiff,  and  subsequently  paid  into  court. 
Within  the  10  days  allowed  by  law  the  plaintiflf 
filed  exceptions  to  the  award,  which  were  still 
undetermined.  Subsequently  plaintiff  brought 
an  action  for  trespass  to  land  and  for  an  in- 
junction. The  court  granted  a  temporary  in- 
junction upon  the  affidavit  of  plaintiff  that  no 
attempt  had  been  made  by  the  company  to  pur- 
chase from  him  before  condemning.  Held,  that 
the  proceedings  for  condemnation  could  not  be 
questioned  in  a  collateral  action.— Ney  v.  Swin- 
ney,  36  Ind.  454. 

[c]  (Sap.  1886) 

Upon  a  collateral  attack  by  a  party  to  ap- 
propriation proceedings,  in  the  absence  of  any- 
thing to  the  contrary,  every  reasonable  presump- 
tion must  be  indulged  in  favor  of  the  regularity 
and  validity  of  the  proceedings. — Indiana  Oolitic 
Limestone  Co.  v.  Louisville,  N.  A.  &  C.  R.  Co., 
107  Ind.  301,  7  N.  E.  244. 

[d]  (Sap.  1887) 

Where  a  judgment  has  been  entered  ap- 
proving the  assessment  of  damages  for  land 
taken  for  railroad  purposes,  the  landowner 
cannot,  by  an  action  of  ejectment,  collaterally 
attack  the  validity  of  the  proceedings  on  the 
ground  that  the  description  in  the  instrument 
of  appropriation  wa§  defective.— St.  Joseph  Hy- 
draulic Co.  v.  Cincinnati,  W.  &  M.  R.  Co.,  109 
Ind.  172,  9  N.  E.  727. 

[el      (Sap.  1888) 

A  judgment  dismissing  proceedings  to  as- 
sess damages  for  the  taking  of  lands  by  a  rail- 
road is  conclusive  between  the  parties,  even 
though  erroneous,  and  can  be  overthrown  only 
by  direct  attack.— Indiana,  B.  &  W.  R.  Co.  v. 
Allen,  113  Ind.  308,  15  N.  E  451,  3  Am.  St. 
Rep.  650. 

[f]     (Sap.  1894) 

Where,  under  Rev.  St.  1894.  {  4405.  pro- 
viding that,  if  the  owners  are  unknown  or  non- 
residents, notice  shall  be  given  by  publication, 
the  notice  is  so  given,  it  will  be  presumed,  in  an 
action  by  an  owner  to  enjoin  the  opening  of  the 
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alley,  such  action  being  a  collateral  attack, 
that  the  trustees,  bj  assuming  jurisdiction, 
found  all  facts  necessary  to  give  the  same.— 
Graves  v.  Town  of  Middletown,  137  Ind.  400, 
37  N.  E.  157. 

W      (Sup.  1901) 

Where  a  jury  has  been  appointed  by  the 
board  of  county  commissioners  to  fix  damages 
sustained  by  a  landowner  for  land  taken  in  the 
construction  of  a  highway,  in  a  collateral  pro- 
ceeding by  such  owner  to  recover  of  the  county 
the  amount  so  awarded  it  will  be  presumed  that 
she  filed  a  written  application  with  the  view- 
ers originally  appointed  to  assess  the  damages, 
as  required  by  Bums'  Supp.  1897,  §  6024,  since 
under  such  statute  the  board  of  commissioners 
had  no  power  to  appoint  the  jury  until  after 
the  damages  had  been  considered  by  the  view- 
ers.—Board  of  Com'rs  of  Monroe  County  v. 
State  ex  rel.  Underwood,  60  N.  EI  344,  156  Ind. 
550. 

Pi]     (Sup.  1907) 

A  judgment  of  the  circuit  court,  on  appeal 
to  it  from  an  award  of  assessors  in  condemna- 
tion proceedings,  dismissing  the  proceedings  and 
declaring  that  the  rights  of  the  parties  had  not 
become  vested,  the  court  having  jurisdiction  of 
the  subject-matter  and  of  the  parties,  is  not 
void  even  if  erroneous,  and  hence  cannot  be 
collaterally  attacked  in  a  subsequent  condemna- 
tion proceeding  on  the  ground  that  the  rights 
of  the  parties  had  vested.— Darrow  v.  Chicago, 
L.  S.  &  S.  B.  R.  Co.,  169  Ind.  99,  81  N.  B. 
1081. 

Fob  Cascs  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  626;    30 

Cent.  Dig.   Judgm.   §  914. 
See,  also,  15  Cyc.  p.  921. 

1 243.   ConolvsiTeness  and  effect  of  award 
or  Judsment  in  generaL 

Judgment  as  bar  to  another  action,  see  Judg- 
ment, i  557. 

[a]  (Sap.  1839) 

Judgment  on  writ  ad  quod  damnum,  taken 
out  after  dam  is  built,  does  not  bar  an  action 
for  the  flowage.— Summy  y,  Mulfoid,  5  Blackf. 
202. 

[aa]     (Sup.  1869) 

The  appraisal  of  damages  for  a  railroad 
right  of  way  is  a  bar  to  claims  for  injuries  to 
buildings,  exposing  persons  or  cattle  to  injury, 
cutting  off  the  flowage  of  water,  etc.,  though 
such  damages  were  unknown  to  the  appraisers 
from  operation  of  road.— Lafayette  Plank  Road 
Co.  V.  New  Albany  &  S.  R.  Co.,  13  Ind.  90,  74 
Am.  Dec.  240. 

[b]  (Sup.  1861) 

A  petition  for  a  writ  of  ad  quod  damnum 
and  the  inquest  thereon  not  naming  plaintiff's 
grantor,  and  the  inquest  not  describing  the  land 
•ought  to  be  flowed  by  a  dam,  the  judgment  is 


not  a  bar  to  plaintiff's  action  for  flowage.— Lane 
^  Y.  Miller,  17  Ind.  5a 

[bb]     (Sop.  1866) 

Where  an  assessment  was  rendered  under 
1  Gav.  &  H.  St.  p.  474,  authorizing  the  con- 
struction of  plank  roads,  and  no  appeal  was 
prosecuted  from  the  decision,  the  judgment, 
while  unreversed,  is  final  and  conclusive.— Nor- 
ristown,  R.  &  St.  L.  Turnpike  Co.  v.  Burke t, 
26  Ind.  53. 

[c]  (Svp.  1868) 

A  proceeding  in  regular  form  before  a  jus- 
tice of  the  peace  to  obtain  the  right  of  way  for 
a  gravel  road  company  resulted  in  a  judgment 
on  the  report  of  the  jury  that  no  damages 
would  be  sustained  by  the  owner  of  the  land. 
From  this  judgment  the  owner  appealed  to  the 
circuit  court,  where  on  his  motion,  the  cause 
was  dismissed  over  the  objection  of  the  com- 
pany, and  the  company  appealed  from  the  judg- 
ment of  dismissal  to  the  Supreme  Court.  Pend- 
ing this  appeal  the  owner  sued  the  company  for 
trespass.  Held,  that  it  might  be  that  but  for 
the  appeal  to  the  Supreme  Court  the  company 
would  have  been  estopped  by  the  judgment  of 
dismissal  from  showing  that  the  proceeding  be- 
fore the  justice  was  regular.— Jeffries  v.  Mac- 
cown,  30  Ind.  226. 

[d]  (Sup.  1872) 

Since  the  county  commissioners  are  not  re- 
quired, when  application  is  made  by  a  turnpike 
company  organized  under  Act  May  12,  1852, 
for  the  appointment  of  appraisers  to  assess  ben- 
efits to  lands,  under  Act  March  11,  1867,  to 
ascertain  and  determinei  as  a  jurisdictional 
fact,  whether  the  company  has  been  duly  and 
legally  organized,  persons  whose  lands  have  been 
assessed  are  not  concluded  by  such  finding,  if 
made.— Rhodes  v.  Piper,  40  Ind.  3(59. 

[e]  (Sap.  1890) 

A  claim  for  damages  cannot  be  reserved  in 
proceedings  by  a  railroad  company  to  condemn 
a  street  for  its  use,  and,  when  damages  are 
assessed  for  an  injury  resulting  therefrom,  it 
bars  all  actions  for  future  damages.— White  v. 
Chicago,  St.  L.  &  P.  R.  Co.,  23  N.  E.  782,  122 
Ind.  317,  7  L.  R.  A.  257. 

The  damages  awarded  in  proceedings  by  a 
railroad  company  to  appropriate  a  street  for  a 
right  of  way  do  not  include  damages  to  an  abut- 
ting owner  resulting  from  the  negligent  use  of 
the  way  by  the  company,  or  from  an  unneces- 
sary change  of  the  established  grade  of  the 
street  or  negligently  or  unnecessarily  obstruct- 
ing the  same. — Id. 

Such  use  includes  the  laying  of  necessary 
additional  tracks  or  switches.— Id. 

[f]  (App.  1901) 

In  an  action  against  a  railway  company 
for  the  wrongful  appropriation  of  land,  the 
complainant  alleged  ii»at  plaintiff  was  the 
owner  of  the  property,  and  that  defendant,  with- 
out plaintiff^s  permission  and  without  payment 
of  compensation,    appropriated    the    land,    auil 
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had  held  exclusive  possession,  depriving  plain- 
tiff of  its  use  and  occupation.  HeW,  that  it  was 
proper  to  refuse  defendant's  requested  instruc- 
tion that  the  appropriation  proceedings  consti- 
tuted a  judgment  fixing  the  amount  to  which 
plaintiff  would  be  entitled  on  account  of  the 
appropriation,  and  she  could  not  be  heard  to 
say  in  another  action  that  the  damages  were 
greater  than  those  awarded.— Chicago,  I.  &  E. 
R.  Co.  V.  Patterson,  59  N.  E.  688,  26  Ind.  App. 
205. 

[g]     (Snp.  1902) 

When  a  railway  company  failed  to  present 
to  the  board  of  commissioners  for  allowance  in 
proceedings  to  establish  a  highway  across  its 
right  of  way  any  claim  for  damages  arising 
out  of  the  location  of  the  proposed  highway,  a 
railway  company  succeeding  to  the  rights,  fran- 
chises, and  property  of  the  former  company 
after  the  making  of  the  final  order  establishing 
the  highway  and  opening  the  same,  cannot 
show,  in  a  mandamus  proceeding  to  compel  it 
to  construct  a  highway  crossing  over  the  right 
of  way,  that  it  will  subject  it  to  considerable 
expense  to  construct  the  crossing;  the  statute 
providing  ample  opportunity  for  all  persons  af- 
fected by  the  location  of  the  proposed  highway 
to  be  heard  before,  and  have  their  claims  for 
damages  adjusted  by,  the  board  of  commission- 
ers.—Baltimore  &  O.  S.  W.  R.  Co.  v.  State  ex 
rel.  Greenwood,  Go  N.  E.  508,  159  Ind.  510. 

[h]      (Sup.  1903) 

Where  the  common  council  of  a  city  had 
commenced  proceedings  to  condemn  property 
for  street  purposes  under  the  laws  then  in 
force,  and  such  proceedings  were  pending  on 
appeal  when  Act  1809,  p.  270,  became  effective 
for  such  city,  of  which  section  78  transferred 
to  the  board  of  public  works  the  authority  to 
condemn  property,  but  section  3  provided  that 
proceedings  begun  prior  to  the  act  should  be 
carried  forward  by  the  proper  department,  and 
section  71  placed  upon  the  city  attorney  the 
duty  to  appear  in  all  appeals  in  which  the  city 
was  interested,  it  will  be  assumed  that  the  city 
attorney,  in  asking  for  a  judgment  on  the  ver- 
dict in. the  appeal,  over  objections  of  the  prop- 
erty owner,  was  discharging  his  duty  and  act- 
ing with  full  authority,  and  such  judgment  will 
bind  the  city.— Heinl  v.  City  of  Terre  Haute, 
66  N.  E.  450,  161  Ind.  44. 

[1]  (App.  1904) 
The  owner  of  land  is  not  compensated  by 
an  assessment  of  damages  for  a  railroad  right 
of  way  as  to  wrongful  acts  after  the  accept- 
ance of  the  deed  or  the  making  of  an  appro- 
priation.—Baltimore  &  O.  S.  W.  R.  Co.  V.  Quil- 
len,  72  N.  E.  661,  34  Ind.  App.  330,  107  Am. 
St.  Rep.  183. 

[J]  (App.  1906) 
The  award  of  the  appraisers  in  a  proceed- 
ing to  condemn  land  for  the  right  of  way  of  a 
traction  company  is  only  an  initiatory  step  in 
the  proceedings,  which  is  only  final  at  the  op- 
tion of  the  parties. — Indianapolis  Northern  Trac- 


tion Co.  V.  Dunn,  37  Ind.  App.  248,  76  N.  E. 
2(30. 

[k]      (App.  1906) 

In  a  proceeding  to  condemn  land  for  a 
railroad  right  of  way,  all  damages,  present  ana 
future,  arising  from  the  proper  construction 
and  operation  of  the  railroad  must  be  recov- 
ered and  such  damages  not  recovered  in  that 
proceeding  cannot  be  recovered  in  a  subsequent 
action.— Union  Traction  Co.  v.  Pfeil,  39  Ind. 
App.  51,  78  N.  E.  1052. 

[I]  (Sop.  1907) 
Where  an  act  of  condemnation  for  a  rail- 
road right  of  way  included  the  right  of  the 
railroad  to  take  materials  for  the  construction 
and  repair  of  the  road  and  the  right  of  way 
over  the  land  sufficient  to  enable  it  to  repair 
and  construct  the  road,  and  the  right  to  convey 
water  by  drains  and  to  make  proper  drains, 
such  rights  were  for  the  benefit  of  the  railroad, 
and  did  not  require  it  to  restore  a  ditch  for  the 
drainage  of  surface  water  across  its  right  of 
way  destroyed  by  the  construction  of  its  em- 
bankment—New Jersey,  I.  &  I.  R.  Co.  v.  Tutt, 
168  Ind.  205,  80  N.  E.  420. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  551,  627- 
629,  700;  30  Cent.  Dig.  Judgm.  §§  1071, 
1072,  1306;   41  Cent.  Dig.  R.  R.  §  362. 

See,  also,  15  Cyc.  pp.  922-927. 

§  244«   Effect  of  award  or  jndement  as  to 
right  to  possession  of  property. 

[a]  (Sup.  1868) 

A  proceeding  before  a  justice  of  the  peace 
to  obtain  the  right  of  way  for  a  gravel  road 
company  resulted  in  a  judgment,  on  the  report 
of  the  jury,  that  no  damages  would  be  sustained 
by  the  owner  of  the  land.  From  this  judgment 
the  owner  appealed  to  the  circuit  court,  where, 
on  his  motion,  and  against  the  objection  of  the 
company,  the  cause  was  dismissed.  The  com- 
pany appealed  from  the  judgment  of  dismissal 
to  the  supreme  court.  Pending  this  appeal,  the 
owner  sued  the  company  for  trespass.  Held^ 
that  the  proceeding  before  the  justice  gave  the 
right  of  entry,  which  the  order  of  dismissal 
could  not  devest. — Jeffries  v.  Maccown,  30  Ind. 
226. 

[b]  (Sup.  1882) 

Where,  on  appeal,  the  amount  awarded  an 
owner  for  land  taken  by  a  railroad  company 
in  condemnation  proceedings  was  greatly  in- 
creased, and  final  judgment  rendered,  an  ap- 
plication for  appeal  to  the  supreme  court,  and  a 
statement  of  intention  to  prosecute  the  same, 
did  not  suspend  the  judgment,  nor  entitle  the 
railroad  company  to  possession  of  the  land, 
pending  such  appeal,  without  payment.— Lake 
Erie  &  W.  R.  Co.  v.  Kinsey,  87  Ind.  514. 

[c]  (Sup.  1885) 

Where  the  owner  appeals  from  the  decision 
giving  him  a  certain  sum  as  damages  for  tak- 
ing his  land  by  a  railroad  company,  the  pay- 
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ment  into  court  of  the  amount  operates  only 
as  a  license  to  the  company  to  take  possession 
I)ending  appeal.— Terre  Haute  &  L.  R.  Co.  v. 
Crawford,  100  Ind.  550. 

[d]  (Sop.  1892) 

A  statute  authorizing  the  taking  of  land 
under  the  right  of  eminent  domain  is  not  ob- 
jectionable because  it  permits  the  condemning 
party  to  take  possession  upon  paying  the  as- 
sessed damages  into  court  for  the  use  of  the 
landowner,  even  though  an  appeal  is  taken 
from  the  award  by  the  condemning  party. — 
Consumers'  Gas  Trust  Co.  v.  Harless,  131  Ind. 
446,  29  N.  E.  1062,  15  L.  R.  A.  505. 

[e]  (App.  1902) 

Bums*  Rev.  St  1901,  §  4406,  requires  the 
commissioners  appointed  in  proceedings  to  ap- 
propriate land  for  street  purposes  to  ascertain 
the  value  of  the  land,  and  what  real  estate,  if 
any,  will  be  benefited,  with  the  proportion  of 
benefits  and  damages;  section  4407  requires 
the  board  of  trustees,  on  the  filing  and  accept- 
ance of  the  commissioners*  report,  to  direct  the 
town  treasurer  to  tender  the  property  owner 
the  amount  of  his  damages,  less  benefits;  sec- 
tion 4408  provides  for  the  collection  of  the 
benefits  assessed,  if  any ;  and  section  4409  pro- 
vides that,  after  the  damages  have  been  ten- 
<lered,  the  municipality  may  proceed  to  open 
the  street,  even  though  an  appeal  is  taken  from 
the  commissioners*  report.  HeW,  that  the  as- 
sessment and  collection  of  benefits  is  not  a 
condition  precedent  to  the  opening  of  the  street 
and  payment  of  damages  for  the  land  appro- 
priated therefor.— Terre  Haute  &  L.  R.  Co.  v. 
Flora.  64  N.  E.  648,  29  Ind.  App.  442. 

[f]  (Sup.  1903) 

Bums*  Rev.  St.  1901,  §  5408a,  cl.  5,  gives 
Intemrban  street  railway  companies  authority 
to  cross  any  railroad  tracks,  and  requires  that, 
in  case  the  compensation  for  crossing  cannot 
l>e  settled,  the  same  must  be  determined  by 
commissioners  appointed  as  under  the  statute 
in  respect  to  the  taking  of  lands.  This  statute 
(section  5468e)  requires  the  corporation  taking 
the  land  to  file  in  court  **a  description  of  the 
ri?rhts  and  interests  intended  to  be  appropriat- 
ed.*' Hcldf  that  a  complaint  for  an  injunction 
by  a  street  railway,  stating  that  it  was  author- 
ized to  cross  a  certain  railroad  track,  and  be- 
ing unable  to  agree  on  compensation,  it  had 
filed  an  instrument  of  appropriation,  that  com- 
missioners had  fixed  the  amount,  etc.,  but  that 
said  railroad  interfered  with  its  right  to  cross, 
was  sufficient  without  setting  out  the  instru- 
ment of  appropriation  or  averring  that  it  stated 
the  jurisdictional  facts.— Wabash  R.  Co.  v.  Ft. 
Wayne  &  S.  W.  Traction  Co.,  67  N.  E.  674, 
161  Ind.  295. 

Bums'  Rev.  St.  1901,  §  5468e,  in  respect 
to  the  taking  of  lands,  made  applicable  to  street 
railways  crossing  railroads  by  section  546Sa, 
directs  that  on  failure  to  agree  on  compensa- 
tion the  court  may  on  application  appoint  ap- 
praisers,   and,    on   the    return   of   their  assess- 


ment of  damages,  the  amount  assessed  must  be 
paid  to  the  clerk  or  tendered  to  the  party  in 
whose  favor  it  is  made.  The  award  may  be  re- 
viewed on  exceptions  by  either  party,  but  it 
is  expressly  enacted  that  notwithstanding  such 
appeal  the  appropriating  company  may  take 
possession  of  the  property.  Held,  that  a  rail- 
road company  that  had  filed  exceptions  to  pro- 
ceedings by  a  street  railway  to  acquire  a 
crossing,  and  had  taken  an  appeal,  had  no  right 
to  interfere  with  the  street  railway  and  prevent 
it  constructing  the  crossing.— Id. 

[g]      (App.  1905) 

Bums*  Ann.  St.  1901,  §  5160,  authorizing 
a  railroad  to  take  possession  of  property  in- 
volved in  condemnation  proceedings,  on  pajmient 
or  tender  of  the  award,  notwithstanding  an  ap- 
peal, constitutes  a  license  to  the  railroad  to  en- 
ter into  and  continue  in  possession  pending  liti- 
gation.—Cleveland,  C,  C.  &  St.  li.  R.  Co.  V. 
Hayes,  74  N.  E.  531.  35  Ind.  App.  539;  Same 
V.  Miller,  74  N.  E.  628,  35  Ind.  App.  707; 
Same  v.  Hayes,  Id.;  Same  v.  West,  Id.;  Same 
V.  Borgman,  74  N.  E).  629,  35  Ind.  App.  707: 
Same  v.  Nowlin,  Id.;  Same  v.  Taylor,  Id.; 
Same  v.  Hayes,  74  N.  E.  630,  35  Ind.  App.  708; 
Same  v.  McKee,  Id.;  Same  v.  Shanks,  74  N. 
B.  630,  35  Ind.  App.  707,  708 ;  Same  v.  Gar- 
nier,  74  N.  E.  631,  35  Ind.  App.  708;  Same  v. 
Hayes,  Id.;  Same  v.  Miller,  Id.;  Same  v. 
Nowlin,  74  N.  E.  631,  35  Ind.  App.  709. 

[h]     (App.  1906) 

Where  a  traction  company  pays  the  amount 
awarded  by  appraisers  in  condemnation  pro- 
ceedings for  its  right  of  way,  it  has  a  right  to 
the  possession  of  the  land  and  has  a  prima 
facie  claim  thereto,  and,  if  no  appeal  is  taken 
therefrom  within  the  time  fixed  by  statute,  the 
title  of  the  land  vests  and  relates  back  to  the 
date  of  payment— Indianapolis  Northern  Trac- 
tion Co.  V.  Dunn,  37  Ind.  App.  248. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  630-636. 
See,  also,  15  Cyc.  pp.  926,  927. 

§  245.   Right   to   compensation   awarded. 

[a]  (Sup.  1S78) 

On  appeal  to  the  circuit  court  by  a  re- 
monstrant against  the  opening  of  a  highway, 
claiming  damages,  a  verdict  was  rendered  "for 
the  plaintiff,"  and  that  he  would  "be  damaged 
by  the  opening  of  the  contemplated  road"  in  a 
specified  sum.  Ueldf  that  the  petitioners  might 
pay  the  damages  at  their  option,  until  which 
payment  the  highway  could  not  be  opened. — 
Board  of  Corners  of  Grant  County  v.  Small,  61 
Ind.  318. 

[b]  (Sup.  1S90) 

Where  a  railroad  company,  in  proceedinira 
instituted  by  it  to  condemn  land  for  its  right 
of  way,  pays  the  damages  awarded  by  the  cir- 
cuit court  to  the  clerk  thereof,  and  enters  into 
possession  of  the  land,  the  fact  that  the  com- 
pany has  perfected  an  appeal  from  the  jud?xrapnt 
of  the  circuit  court  does  not  justify  the  eh'ik 
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in  refusing  to  pay  over  the  damages  to  tbe 
owner,  or  prevent  the  latter  from  taking  pro- 
ceedings to  recover  the  same,  and  it  is  wholly 
immaterial  that  the  company  notified  the  clerk 
not  to  pay  over  the  money. — Meyer  v.  State  ex 
rel.  Day,  125  Ind.  335,  25  N.  E.  351. 

[c]  (Sap.  1892) 

A  condition,  attached  to  a  payment  into 
court  by  the  condemning  party  of  the  damage 
assessed,  that  the  same  shall  not  be  paid  to 
the  owner  bntil  the  appeal  prosecuted  by  the 
former  is  determined,  is  without  force  where 
the  condemning  party  enters  upon  the  land, 
as  the  condemning  party  is  not  entitled  to  enter 
upon  the  land  and  to  appeal  from  the  award 
at  the  same  time.— Consumers*  Gas  Trust  Co.  v. 
Ilarless,  131  Ibd.  446,  20  N.  E.  10C2,  15  L.  R. 
A.  505. 

[d]  (App.  1894) 

Rev.  St.  1894,  §  3633,  provides  that  the  city 
commissioners  shall  estimate  the  benefits  and 
damages  to  all  real  estate  afifected  by  the  open- 
ing of  a  street  and  determine  what  part  of  the 
expense  ought  to  be  paid  out  of  the  general 
fund,  and  report  to  the  common  council.  HeM, 
that  where  a  city  becomes  liable  for  all  damages 
in  excess  of  benefits  because  of  the  common 
council  having  approved  the  report,  though  it 
fails  to  state  the  amount  to  be  paid  out  of  the 
general  fund,  the  landowner  is  immediately  en- 
titled to  the  damages.— City  of  Terre  Uaute  v. 
Blake,  36  N.  E.  032,  0  Ind.  App.  403. 

[e]  (App.  1905) 

Though  defendants  in  condemnation  pro- 
ceedings file  no  exceptions  to  the  award  of 
appraisers,  but,  on  the  amount  thereof  being 
paid  into  court,  receive  it,  yet,  plaintiff  having 
excepted  to  the  award  and  had  a  trial  on  the 
issues  so  raised,  it  must  pay  the  additional 
amount  of  damages  then  found,  or  lose  all 
rights  in  the  land.— Indianapolis  Northern  Trac- 
tion Co.  v.  Dunn,  76  N.  E.  260,  37  Ind.  App. 
248. 

Fob  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  |  637. 
See,  also,  15  Cyc.  p.  920. 

$  246.  Effect  of  abandonment  or  dismiss- 
al of  proceedings. 
[a]  (Sop.  1870) 
A  proceeding  was  commenced  before  a 
justice  of  the  peace  to  condemn  a  right  of  way 
for  a  turnpike,  in  which  damages  were  assess- 
ed to  the  landowner,  who  appealed  to  the  cir- 
cuit court.  After  appeal  the  company  tendered 
the  amount  assessed  and  took  possession  of  the 
land,  and  the  circuit  court  dismissed  the  cause 
and  rendered  judgment  for  costs.  Held,  that 
such  judgment,  not  being  appealed  from,  estop- 
ped the  company  from  showing  that  the  pro- 
ceedings before  the  justice  were  regular,  and  the 
owner  was  entitled  to  recover  possession.— 
Keicher  v.  Killbuck  Turnpike  Co.,  33  Ind.  333. 


[b]  (Snp.  1873) 

After  the  council  has  accepted  the  report 
of  the  commissioners  appointed  to  assess  dam- 
ages, etc.,  by  opening  a  new  street,  and  made  the 
proper  order  for  the  appropriation  of  the  land 
necessary  for  the  street,  the  right  of  tiie  land- 
owner to  the  damages  assessed  becomes  absolute, 
and  the  city  liable  at  once  for  its  pajrment 
The  council  cannot  set  aside  the  assessment,  nor, 
by  refusing  to  open  the  street,  avoid  the  pay- 
ment of  such  damages. — City  of  Lafayette  v. 
Shultz,  44  Ind.  07. 

[c]  (Sop.  1884) 

Under  Rev.  St.  1881,  §  3180,  providing  that, 
in  proceedings  to  widen  a  street,  "appeals 
shall  not  prevent  such  city  from  proceed- 
ing with  the  proposed  appropriation,  nor  from 
making  the  proposed  change,"  and  "if,  upon 
appeal,  the  report  of  the  commissioners  as 
to  the  benefits  or  damages  be  greatly  diminished 
or  increased,  the  city  may,  upon  payment  of 
all  costs,  discontinue  such  proceedings,*'  heldf 
that  the  city  might  dismiss  the  proceeding)!- 
after  verdict  on  appeal,  though  it  had  takeu 
possession  of  the  land  sought  to  be  appro- 
priated.—Brokaw  V.  City  of  Terre  Haute,  97 
Ind.  451. 

[d]  (Sap.  1884) 

A  railroad  company  which  enters  on  land 
under  proceedings  to  appropriate,  which  it  sub- 
sequently abandons,  becomes,  by  such  abandon- 
ment, a  trespasser  ab  initio.— Pittsburgh,  Ft. 
W.  &  C.  Ry.  Co.  v.  Swinney,  07  Ind.  586. 

[e]  (App.  1894) 

Where  a  iiighway  has  ceased  to  be  such 
because  not  opened  or  used  within  six  year» 
from  the  time  it  was  laid  out,  as  required  by 
Rev.  St.  1881,  f  5032,  the  judgment  for  dam- 
ages rendered  on  such  laying  out  also  ceases 
to  be  of  force,  and  is  not  evidence  of  the  land- 
owner's damages,  on  a  new  proceeding  to  lay 
out  another  highway  over  the  same  route. — 
Decker  v.  Washburn,  8  Ind.  App.  073,  35  N* 
E.  1111. 

[f]  (App.  1894) 

A  right  of  action  against  a  city  for  dam- 
ages for  taking  property  for  a  street  accrues 
when  the  common  council  accepts  the  report 
of  the  city  commissioners  assessing  the  damages, 
therett),  and  orders  the  appropriation  of  the  prop- 
erty; and  a  subsequent  discontinuance  of  the- 
proceedings  cannot  affect  such  right  of  action. — 
City  of  Terre  Haute  v.  Blake,  0  Ind.  App.  403,^ 
36  N.  E.  032. 

[g]  (Sop.  1908) 

Acts  1800,  p.  312,  c.  152,  f  83  (Bums'  Ann. 
St.  1001,  §  4100e3),  relating  to  condemnation 
proceedings  by  cities,  and  providing  that,  if  on 
appeal  to  the  circuit  court  the  report  of  the 
board  of  public  works  as  to  benefits  or  dam- 
ages is  greatly  diminished  or  increased,  the  city 
may  discontinue  such  proceedings,  recognizes  the- 
right  to  discontinue  before  or  when  the  cause  is 
disposed  of  in  the  circuit  court  by  some  final 
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order  or  judgment  therein ;  but  a  city  may  not 
discontinue  where  judgment  against  the  city  for 
damages  was  made  on  March  IGth,  and  a  mo- 
tion for  new  trial,  after  remaining  in  court  until 
October  17th,  was  denied,  after  which  the  city 
gave  notice  of  appeal  to  the  Supreme  Court- 
City  of  Terre  Haute  v.  Sachs,  171  Ind.  (i79, 
8C  N.  E.  45. 

Fob  Cases  from  Otuer  States, 

See  18  Cent.  Dig.  Em.  Dom.  |§  G47-<J57. 
See,  also,  15  Cyc.  pp.  941,  942;    note,  86 
Am.  Dec.  202. 


1248.  Iden  of  award  or  jiidsiaeiit. 
[a]  (Svp.  1897) 
Owners  of  land  formally  appropriated  by  u 
railroad  company  have  a  lien  for  the  value  of 
the  same,  as  found  in  the  award,  which  is  supe- 
rior to  that  of  any  previous  or  subsequent  mort- 
gage by  the  company  upon  the  same  property. 
-Cobum  V.  Sands,  48  N.  E.  78G,  150  Ind.  141. 

For  Cases  ]?bom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  G44,  045. 
See,  also,  15  Cyc.  p.  933. 

1 240.   Enf  oroement   of  award   or   jnds- 
ment. 

By  independent  action,  see  post,  J  270. 

[a]  (Svp.  1870) 

The  petitioners  for  the  establishment  of 
a  highway  may  appeal  from  an  order  of  the 
board  of  county  commissioners  refusing  to  pay 
out  of  the  county  treasury  the  damages  as- 
sessed by  viewers  to  one  through  whose  land  the 
road  would  run.— Smith  v.  Scearce,  34  Ind.  285. 

[b]  (Sap.  1872) 

When  the  damages  which  will  result  from 
opening  a  highway  are  ordered  to  be  paid  out 
of  the  county  treasury,  the  county  commis- 
sioners may  treat  the  case  as  one  where  the 
amount  is  deposited  in  the  county  treasury  for 
the  use  of  the  parties  entitled  to  the  same,  and 
may  proceed  to  order  the  road  to  be  opened 
and  kept  in  repair;  and  no  one  except  the 
parties  entitled  to  receive  the  amount  of  the 
damages  can  maintain  any  form  of  action  re- 
quiring the  payment  thereof.— Rudisill  v.  State 
ex  rel.  Bird,  40  Ind.  485. 

For  Cases  fbo^  Other  States, 

See  18  Cent.  Dio.  Em.  Dom.  §  C4G;    25 

Cent.   Dig.  High.  §§  370,  372. 
See,  also,  15  Cyc.  p.  034. 

iS50.  AppeaL 

Decisions  reviewable,  see  Appeal  and  Error, 

I  80. 
Estoppel   to   appeal  by   pleading  judgment   in 

bar,  see  Estoppel,  S  67. 
Review  of  report  or  award  of  commissioners, 

appraisers,  or  viewers,  see  ante,  §§  238,  230. 


For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  658-C87; 

25  Cent.  Dig.  High.  §  370. 
See,  also,  15  Cyc.  pp.  044-000. 

§252.  Appellate  jurisdietion. 

Appellate    jurisdiction    as    between    particular 

courts,  see  Courts,  §  220(11). 
Appellate  jurisdiction  as  dependent  on  amount 

or  value  in  controversy,  see  Courts,   §  220 

(14). 
Appellate  jurisdiction  as  dependent  on  whether 

title  to  real  property  is  involved,  see  Courts^ 

{  220(13). 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {  650. 
See,  also,  15  Cyc.  p.  047. 

f  253.  —  Deeisions  reviewable. 

Review  as  dependent  on  finality  of  determina- 
tion, see  Appeal  and  Error,  §  GO. 

[a]  (Snp.  1851) 

Section  15  of  the  charter  of  the  Lawrence- 
burgh  &  Upper  Mississippi  Railroad  Company 
does  not  prevent  the  company  from  prosecuting 
a  writ  of  error  to  the  supreme  court  from  an 
award  of  damages  for  land  taken  by  the  com- 
pany in  the  formation  of  their  road,  although 
that  section  states  that  the  judgment  of  the 
circuit  court  shall  be  final.— Law renceburgfli 
&  U.  M.  R.  Co.  V.  Smith,    3  Ind.  253. 

[b]  (Sup.  1S59) 

The  general  law  providing  for  appeals  to 
the  Supreme  Court  (2  Rev.  St.  p.  158,  §  550)  re- 
peals 1  Rev.  St.  p.  305,  §  7,  making  the  judg- 
ment of  the  circuit  court  final  in  proceedings 
for  the  assessment  of  damages  sustained  by  a 
landowner  in  consequence  of  the  running  of  a 
road  through  his  land. — Piper  v.  Connersville  & 
L.  Turnpike  Road  Co.,  12  Ind.  400. 

Under  the  provisions  of  2  Rev.  St.  p.  158, 
§  550,  an  appeal  lies  from  the  judgment  of  the 
circuit  court  upon  the  assessment  of  land  dam- 
ages in  consequence  of  running  a  turnpike 
through  petitioner's  land.— Id. 

[c]  (Sop.  1886) 

In  proceedings  of  condemnation  to  open 
a  highway,  it  is  only  when  the  boa^  of  com- 
missioners by  whose  orders  the  matters  are  con- 
ducted has  made  an  order  disposing  of  the  entire 
matter  that  an  appeal  will  lie,  and  not  from 
any  interlocutory  order,  such  as  an  order  ap- 
pointing viewers  to  appraise  the  land  to  be 
taken.— Freshour  v.  Logansport  &  N.  Turnpike 
Co.,  104  Ind.  4G3,  4  N.  R  157. 

[d]  (Sop.  1903) 

Act  March  3,  1800,  p.  270,  c.  152^  provides 
for  the  government  of  cities  having  between 
23,000  and  35,000  inhabitants.  Section  3  de- 
clares that  the  city  officers  and  the  council 
shall  have  the  powers  conferred  by  the  act, 
and  no  others,  but  provides  that  proceedings  of 
a  public  nature  commenced  prior  to  the  taking 
effect  of  the  act  shall  be  carried  forward  by 
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the  proper  officers.  Other  sections  transfer  the 
jurisdiction  in  condemnation  proceedings  for 
streets  from  the  common  council  to  the  board 
of  public  works.  Section  82  grants  an  appeal 
in  such  proceedings  to  the  circuit  or  superior 
court,  and  section  83  provides  that  such  court 
shall  rehear  the  matter  of  assessment  de  novo, 
and  that  the  judgment  therein  shall  be  final. 
Held,  that  in  proceedings  for  the  assessment 
of  damages  for  property  taken  for  a  public 
street,  pending  for  trial  on  appeal  to  the  cir- 
cuit court  at  the  time  the  act  became  effective, 
the  subsequent  judgment  of  the  circuit  court  is 
final,  and  no  further  appeal  can  be  prosecuted. 
— Evansville  &  T.  H.  K.  Co.  v.  City  of  Terre 
Haute,  67  N.  E.  680,  161  Ind.  26. 

[e]      (Sop.  1904) 

No  appeal  lies  from  an  order  of  the  circuit 
court  refusing  to  appoint  appraisers  in  proceed- 
ings under  Burns'  Ann.  St.  1001,  §§  48:33,  4834 
(Rev.  St.  1881,  §§  3702,  3703;  Horner's  Ann. 
St.  1901,  §§  3702,  3703),  to  condemn  land  for 
the  constniction  of  a  dam,  and  dismissing  such 
proceedings. — Noblesville  Hydraulic  Co.  v. 
Evans,  72  N.  E.  126,  163  Ind.  700. 

[fl      (Sup.  1904) 

No  appeal  lies  from  an  order  of  the  circuit 
court  denying  an  application  for  the  appoint- 
ment of  appraisers  in  a  proceeding  to  condemn 
lands  for  the  purpose  of  a  right  of  way,  insti- 
tutPd  under  Bums'  Ann.  St.  1901,  §  5160,  pro- 
viding for  the  condemnation  of  land  for  railroad 
purposes.— Lafayette  &  I.  Rapid  Ky.  Co.  v. 
Butner,  70  N.  E.  529,  162  Ind.  460. 

[g]     (Snp.  1907) 

A  motion  for  a  new  trial  is  not  permissible 
in  presenting  for  review  questions  arising  on 
an  interlocutory  order  adjudging  the  land  sub- 
ject to  condemnation  for  a  railroad  right  of  way 
and  appointing  appraisers  to  make  the  award. — 
Southern  Indiana  R.  Co.  v.  Indianapolis  &  L. 
R.  Co.,  168  Ind.  360,  81  N.  E  65,  13  L.  R.  A. 
(N.  S.)  197. 

[h]     (Sup.  1908) 

No  appeal  lies  from  a  decision  refusing  to 
appoint  appraisers  under  Bums'  Ann.  St.  1901, 
§  5160,  providing  for  the  condemnation  of  land 
for  railroad  purposes. — Westport  Stone  Co.  v. 
Thomas,  170  Ind.  91,  83  N.  E.  617. 

Acts  1905,  p.  59,  c.  48,  provides  in  section 
5  (page  61)  that  any  defendant  may  object  for 
want  of  jurisdiction  of  the  subject-matter  or  of 
the  person,  or  that  plaintiff  has  no  right  to  exer- 
cise the  power  of  eminent  domain  for  the  use 
sought,  or  for  any  other  reasons,  provided  that 
amendments  to  pleadings  may  be  made  upon 
leave  of  court,  and,  if  any  such  objection  be  sus- 
tained, the  plaintiff  may  amend  his  complaint, 
or  may  appeal,  as  appeals  are  taken  from  final 
judgments  in  civil  actions.  Held,  that  a  plain- 
tiff, defeated  on  the  preliminary  hearing,  has 
only  the  same  right  of  appeal  given  generally  in 
civil  actions;  and  hence,  where  defendant's  ob- 
jections to  the  proceedings  denying  plaintiff's 
right  to  exercise  the  power  of  eminent  domain 


for  the  use  sought,  and  challenging  the  sufficien- 
cy of  the  allegations  of  the  complaint  to  show 
such  right,  were  sustained  by  the  court,  and 
thereupon  plaintiff  refused  to  plead  further,  but 
no  final  judgment  was  entered,  an  appeal  was 
premature.— Id. 

[I]  (Sap.  1910) 
Burns'  Ann.  St.  1908,  §  932,  authorizes  a 
court,  in  condemnation  proceedings,  to  appoint 
appraisers  if  satisfied  of  the  regularity  of  the 
proceedings  and  the  right  of  plaintiff  to  exer- 
cise the  power  of  eminent  domain  for  the  use 
sought.  Section  933,  after  providing  for  the 
filing  of  objections  by  defendants  in  condemna- 
tion proceedings,  provides  that,  "if  such  objec- 
tions are  overruled,  the  court  or  judge  shall  ap- 
point appraisers  as  provided  for  in  this  act,  and, 
from  such  interlocutory  order  overruling  such 
objections  and  appointing  such  appraisers,  such 
defendants  or  any  of  them  may  appeal."  Held, 
that  no  appeal  lies  from  the  mere  overruling  of 
objections  to  the  complaint,  but  an  appeal  may 
be  taken  from  the  order  appointing  appraisers. 
— Sexauer  v.  Star  Milling  Co.,  90  N.  E.  474, 
26  L.  R.  A.  609. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  660-664. 
See,  also,  15  Cyc.  pp.  948-950. 

§  254.  Right  of  review. 

Estoppel    to    appeal   in    general,    see    Appeal 
AND  Error,  §§  154,  158. 

[a]     (Sup.  1908) 

The  right  of  appeal  in  condemnation  pro- 
ceedings is  statutory,  and  may  be  given  or  with- 
held in  the  discretion  of  the  Legislature. — West- 
port  Stone  Co.  v.  Thomas,  170  Ind.  91,  83  N. 
B.  617. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  665. 
See,  also,  15  Cyc.  pp.  944-946. 

§255.  — —  Presentation  and  reservation 
in  lower  conrt  of  grounds  of  re- 
view. 

[a]  (Sap.  1S72) 

Where,  in  a  condemnation  proceeding,  no 
question  is  raised  in  the  court  below  as  to 
costs,  it  cannot  l>e  insisted  on  in  the  supreme 
court. — Beynon  v.  Brandywine,  B.  &  S.  C. 
Turnpike  Co.,  39  Ind.  129. 

[b]  (Sap.  1SS2) 

Where,  in  a  proceeding  for  the  opening 
and  widening  of  a  street,  an  objection  was 
made  to  a  certain  map  put  in  evidence  on  the 
ground  of  its  immateriality  and  that  the  street 
did  not  appear  on  it,  only  such  objections  could 
be  urged  in  the  Supreme  Court.— Hays  v.  City 
of  Vincennes,  82  Ind.  178. 

[c]  (Sap.  1892) 

In  a  proceeding  for  laying  out  a  street, 
damages  were  awarded  the  landowner,  and  he. 
instead  of  relying  upon  the  fact  that  no  tender 
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of  the  damages  had  been  made,  and  resorting 
to  proceedings  to  prevent  the  opening  of  the 
street,  appealed  from  the  decision  of  the  com- 
missioners. Heldf  that  the  landowner  could 
not  raise  an  objection,  in  such  case,  in  the  ap- 
pellate court,  for  want  of  tender  of  the  damages 
assessed.— Lake  Erie  &  W.  R.  Co.  v.  City  of 
Kokomo.  130  Ind.  224,  29  N.  E.  780. 

[d]     (Sap.  1904) 

Where  one  whose  land  is  taken  for  the 
opening  of  a  street  makes  no  motion  before  the 
board  of  trustees  or  in  the  circuit  court  on 
appeal  to  set  aside  or  vacate  the  report  of  the 
commissioners,  the  only  question  to  be  deter- 
mined is  the  amount  of  damages  sustained.— 
Httsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Town  of 
Wolcott,  GO  N.  E.  451,  1G2  Ind.  390. 


[e]  rsap.  1906) 
Where  the  trial 
fondant's  exceptions 
proceedings,  except 
ages,  and  defendant 
ruling,  no  questions 
be  raised  on  appeal .- 
Power  Co.,  166  Ind. 


court  struck  out  all  of  de- 
to  award  in  condemnation 
the  one  concerning  dam- 
took  no  exceptions  to  the 
as  to  such  exceptions  can 
-Stoy  V.  Indiana  Hydraulic 
316,  76  N.  E.  1057. 


[f]  (Sup.  1906) 

Under  Act  Feb.  27,  1005,  §  5  (Acts  1005, 
p.  59,  c.  48 ;  4  Bums'  Supp.  1005,  §  803  et  seq.), 
providing  that  in  condemnation  proceedings 
there  shall  be  no  pleadings  except  the  complaint, 
defendant's  written  objections,  and  the  excep- 
tions to  the  report  of  the  appraisers,  and  that 
appeal  may  be  taken  from  an  interlocutory  or- 
der overruling  the  objections  in  the  manner  that 
appeals  are  taken  from  final  judgments  in  civil 
actions,  and  making  no  provision  for  a  motion 
for  a  new  trial,  no  such  motion  need  be  made 
in  respect  to  such  hearing. — Morrison  v.  Indi- 
anapolis &  W.  R.  Co.,  76  N.  E.  061,  77  N.  E. 
744,  166  Ind.  511. 

[g]  (Sop.  1907) 

An  objection  to  condemnation  proceedings 
under  Acts  1005,  p.  50,  c.  48,  filed  under  section 
5,  p.  61,  authorizing  the  filing  of  objections,  that 
the  court  had  no  jurisdiction  over  defendant, 
in  that  the  proceedings  were  not  instituted  ac- 
cording to  law,  is  too  general  to  raise  the  ques- 
tion of  a  defect  of  parties.— Darrow  v.  Chicago, 
L.  S.  &  S.  B.  R.  Co.,  160  Ind.  00,  81  N.  E. 
1081. 

A  motion  for  new  trial  is  not  authorized  or 
necessary  to  present  for  review  any  ruling  or 
decision  of  the  court  at  the  preliminary  hearing 
for  the  appointment  of  appraisers  in  condemna- 
tion proceedings,  under  Acts  1005,  p.  50,  c. 
48.— Id. 

[h]     (Snp.  1908) 

Under  Eminent  Domain  Act,  §  5  (Laws 
1905,  p.  61,  c.  48;  Burns'  Ann.  St  1908,  § 
930),  relating  to  objections  in  condemnation  pro- 
ceedings, the  objections  are  intended  to  serve 
the  purpose  of  a  demurrer  in  so  far  as  they  are 
directed  to  the  face  of  the  complaint,  in  which 
case  they  raise  an  issue  of  law,  and  a  plea  or 


answer  when  they  set  up  facts  sufficient  to  de- 
feat plaintifiTs  right  to  condemn;  and,  if  an 
objection  addressed  to  the  face  of  the  complaint 
is  sustained,  plaintiff  must  except  to  preserve 
the  question  for  review,  and,  if  objections  pre- 
senting issues  of  fact  are  overruled,  the  defend- 
ant must  except  to  preserve  the  question. — 
Toledo  &  I.  Traction  O.  v.  Toledo  &  C.  I.  R. 
Co.,  171  Ind.  213,  86  N.  E.  54. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  666. 

§256.  Parties. 

[a]  (Snp.  1SS4) 
Where,  in  proceedings  to  change  a  high- 
way, the  county  commissioners  are  directed  by 
the  circuit  court  to  pay  a  certain  amount  to 
landowners,  the  board  is  not  a  proper  party  to 
an  appeal.— Conaway  v.  Ascherman,  94  Ind. 
187. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  £^.  Dom.  §  667. 
See,  also,  15  Cyc.  p.  954. 

§  257.  —  Takins    anti    perf  eotins    ap- 
peal. 

[a]  (Sap.  1872) 

Where,  in  a  proceeding  before  a  justice  of 
the  peace  for  condemnation  of  realty,  the  rec- 
ord does  not  show  which  party  appealed,  but 
the  transcript  of  the  proceedings  before  the 
justice  is  filed  in  the  circuit  court,  and  the 
parties  appear  and  proceed  as  if  an  appeal  had 
been  taken,  the  cause  will  be  regarded  as  hav- 
ing been  regularly  appealed.— Beynon  v.  Bran- 
dywine,  B.  &  S.  C.  Turnpike  Co.,  39  Ind.  129. 

[b]  (App.  1902) 

Burns*  Rev.  St.  1901,  §  515Sa,  provides 
that  when  a  railroad  company  desires  to  cross 
another's  tracks,  and  the  manner  of  crossing 
cannot  be  agreed  to,  the  circuit  court,  or  the 
judge  in  vacation,  may  ascertain  and  define  the 
mode  of  crossing  that  will  inflict  the  least  in- 
jury, and,  if  practicable,  prevent  a  grade  cross- 
ing. Sections  5159  and  5160  provide  for  spe- 
cial proceedings  directing  the  appointment  of 
appraisers,  whose  award  may  be  reviewed  by 
the  court  on  exceptions,  filed  within  10  days, 
and  that  the  court  shall  make  such  orders  as 
justice  shall  require,  by  ordering  a  new  ap- 
praisement, and  that  notwithstanding  the  ap- 
peal the  company  may  take  possession,  and  the 
subsequent  proceedings  shall  only  affect  the 
amount  of  the  compensation.  The  circuit  court, 
in  a  proceeding  to  appropriate  a  right  of  way, 
fixed  a  point  of  crossing,  and  appointed  com- 
missioners to  determine  compensation  for  a 
crossing  at  grade.  Exceptions  were  filed  to  the 
decree  establishing  the  grade  crossing,  and  on 
the  commissioners'  presenting  their  award  the 
court  approved  it  before  the  expiration  of  the 
time  for  filing  exceptions,  and  by  decree  vested 
in  complainant  the  right  of  way,  and  defend- 
ant excepted.  Other  proceedings  were  had,  and 
the  cause  was  appealed  to  the  appellate  court. 
Held,  that  the  exceptions  to  the  award  in  the 
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circuit  court  constituted  an  appeal  thereto,  and 
until  that  court  reviewed  the  award,  and  final- 
ly disposed  of  it,  no  appeal  lay  to  the  appel- 
late court.— Wabash  R.  Co.  v.  Cincinnati,  II. 
c;.  :^L  R.  R,,  03  N.  E.  325,  29  Ind.  App.  540. 

[c]     (Sup.  1910) 

Burns'  Ann.  St.  1906,  §  932,  authorizes  a 
court,  in  condemnation  proceedings,  to  appoint 
appraisers  if  satisfied  of  the  regularity  of  the 
proceedings  and  the  right  of  plaintiff  to  exer^ 
cise  the  power  of  eminent  domain  for  the  use 
sought.  Section  933,  after  providing  for  the 
filing  of  objections  by  defendants  in  condemna- 
tion proceedings,  provides  that,  *'if  such  objec- 
tions are  overruled,  the  court  or  judge  shall  ap- 
point appraisers  as  provided  for  in  this  act, 
and,  from  such  interlocutory  order  overruling 
such  objections  and  appointing  such  appraisers, 
such  defendants  or  any  of  them  may  appeal." 
Heldf  that  it  is  not  necessary  that  an  appeal  be 
formally  prayed  both  from  the  overruling  of 
objections  and  the  appointment  of  appraisers. — 
Sexauer  v.  Star  Milling  Co.,  90  N.  E.  474,  20 
L.  R.  A.  009. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dm.  Em.  Dom.  §§  008-071, 

074. 
See,   also,   15   Cyc.  pp.   951-954. 

§  258.  — —  Effect  of  appeal   and   snper- 
sedeas. 
[a]     (Sap.  1906) 
A\Tiere   an   appeal   is   taken   in   condemna- 
tion proceedings,  neither  the  filing  of  an  instru- 
ment of  appropriation  nor  the  payment  of  an 
award    gives    plaintiff   any    title    to    the    land 
sought  to  be  condemned,  but  during  such  appeal 
plaintiff  is  a  licensee  only. — Terre  Haute  &  I. 
Ry.  Co.  V.  Indianapolis  &  N.  \V.  Traction  Co., 
107  Ind.  193,  78  N.  E.  001. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  ESn.  Dom.  §  072.  . 
See,  also,  15  Cyc.  p.  9Q1;    note,  2  L.  R. 
A.  (N.  S.)  313. 

§250.  Record. 

[a]  (Sop.  1858) 

The  sufficiency  of  the  evidence  to  sustain 
a  verdict  granting  damages  for  the  condemna- 
tion of  land  cannot  be  reviewed  on  appeal,  if 
there  is  nothing  in  the  record  showing  the  in- 
formation which  was  conveyed  to  the  minds 
of  the  jury  by  a  physical  view  of  the  premis- 
es.—Evansville,  I.  &  C.  Straight  Line  R.  Co.  v. 
Cochran,  10  Ind.  500. 

[b]  (App.  1908) 

Where  the  record  on  appeal  recites  that 
the  court  appointed  three  disinterested  free- 
holders to  assess  the  damages  which  the  owner 
of  the  real  estate  herein  asked  to  b«  condemn- 
ed may  sustain  and  be  entitled  to  by  reason 
of  such  appropriation,  and  directs  the  clerk  to 
issue  the  proper  notice  and  warrant  to  the  ap- 


praisers, to  which  appointment  of  appraisers 
the  defendant  excepts,  and  from  said  order  over- 
ruling said  objections  and  appointment  of  ap- 
praisers the  defendants  pray  an  appeal,  it 
shows  that  the  appeal  was  taken  from  the  over- 
ruling of  the  objections  and  from  the  appoint- 
ment of  appraisers.— Slider  v.  Indianapolis  & 
L.  Traction  Co.,  42  Ind.  App.  304,  85  N.  E. 
372,  721. 

[c]  (Sup.  3910) 
Burns'  Ann.  St.  1908,  §  932,  authorizes  a 
court  in  condemnation  proceedings  to  appoint 
appraisers  if  satisfied  of  the  regularity  of  the 
proceedings  and  the  right  of  plaintiff  to  exer- 
cise the  power  of  eminent  domain  for  the  use 
sought.  Section  933,  after  providing  for  the 
filing  of  objections  by  defendants  in  condemna- 
tion proceedings,  provides  that,  "if  such  objec- 
tions are  overruled,  the  court  or  judge  shall  ap- 
point appraisers  as  provided  for  in  this  act, 
and,  from  such  interlocutory  order  overruling 
such  objections  and  appointing  such  appraisers, 
such  defendants  or  any  of  them  may  appeal.'* 
Heldf  that  the  appeal  from  the  order  appoint- 
ing the  appraisers  may  include  and  present  for 
decision  all  prior  adverse  rulings  to  which  ex- 
ceptions have  been  duly  saved  by  the  appellant. 
—Sexauer  v.  Star  Milling  Co.,  90  N.  E.  474,  20 
L.  R.  A.  009. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em,  Dom.  §§  073,  074. 
See,  also,  15  Cyc.  p.  954. 

§  261.  Trial  de  hoto. 

Trial  by  jury  on  appeal  from  award  of  com- 
missioners, appraisers,  or  viewers,  see  ante,  | 
239. 

[a]  (Sup.  1868) 
On  appeal  from  a  proceeding  before  a  jus- 
tice of  peace  to  assess  damages  for  land  taken 
under  the  act  incorporating  the  Evansville  & 
Illinois  Railroad  Company  (Loc.  Laws  1849), 
the  circuit  court,  sitting  as  a  court  of  chancery, 
may  take  the  opinion  of  a  jury  upon  a  single 
question  of  fact.— Evansville  &  C.  R.  Co.  v» 
Miller,  30  Ind.  209. 

tb]     (Sap.  1875) 

Under  a  turnpike  charter  providing  for 
condemnation  proceedings  before  a  justice,  with 
an  appeal  to  the  circuit  court,  there  being  na 
provision  as  to  the  manner  of  trial  on  appeal, 
proceedings  appealed  from  a  justice  are  tri- 
able de  novo,  and  the  circuit  court  has  no  ju- 
risdiction to  remand  the  proceedings  to  that 
justice.— Heady  v.  Vevay,  Mt.  S.  &  V.  Turn- 
pike Co.,  52  Ind.  117. 

[c]      (Sop.  1880) 

On  a  petition  to  establish  or  make  changes 
in  a  public  highway,  a  remonstrance  by  a 
landowner  against  its  public  utility,  or  on  ac- 
count of  damages  he  will  sustain,  or  on  both 
grounds,  presents  issues  which  must  be  examin- 
ed by  the  commissioners  and  tried  on  appeal  to 
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the  circuit   and   supreme   courts.— Schmled   t. 
Keeney,  72  Ind.  SOD. 

Tor  Cases  fbom  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  SI  675-680. 
See,  also,  15  Cyc.  pp.  966-969. 

1262.  — —  ReTiew. 

[a]  (Sap.  1870) 

On  appeal  from  a  condemnation  proceeding 
before  a  justice  of  the  peace  to  the  circuit 
•court,  the  latter  court  can  inquire  into  the  en- 
tire case,  and  not  merely  as  to  the  damages.— 
Keicher  v.  Killbuck  Turnpike  Co.,  33  Ind.  333. 

[b]  (Sap.  1872) 

On  appeal  in  a  condemnation  proceeding, 
the  supreme  court  will  not  examine  statements 
of  witnesses  to  determine  whether  more  than 
three  witnesses  testified  to  the  same  fact  to  de- 
•cide  as  to  the  taxation  of  costs.— Louisville,  N. 
A.  &  St.  Lr.  Air  Line  R.  Co.  v.  Dryden,  39  Ind. 
^3;    Same  v.  Duvall,  Id.  398. 

[c]  (Sap.  1884) 

On  appeal  from  a  commissioner's  order  lo- 
cating a  highway,  appellant  asked  his  witnesses 
on  the  question  of  damages  whether,  in  their 
•opinion,  his  land  would  be  benefited  by  the  road. 
Held,  that  he  could  not  ask  for  reversal  of 
judgment  because  appellee  had  introduced  re- 
1)utting  opinions.— Lowe  v.  Ryan,  94  Ind.  450. 

[d]  (Sap.  1886) 

Where  a  notice  in  condemnation  proceed- 
ings has  been  served  in  conformity  with  Rev. 
^t  1881,  §  3368,  providing  that  notice  shall  be 
given  by  personal  service  or  by  leaving  the 
-same  with  the  owners  or  agents  of  lots  or  lands 
on  or  through  which  the  public  improvement  or 
street  or  alley  is  proposed  to  be  made,  and  the 
!board  has  determined  that  the  notice  was  due 
notice  to  the  county  as  one  of  the  owners,  their 
finding  is  conclusive  against  others  who  were 
properly  served.— Town  of  Rensselaer  v.  Leo- 
pold, 5  N.  B.  761,  106  Ind.  29. 

te]       (Sap.  1886) 

In  a  proceeding  for  the  establishment  of  a 
tiighway,  the  question  of  the  amount  of  the 
•damages  sustained  by  a  landowner  is  for  the 
jury  under  proper  instructions,  and,  where  the 
«vidence  is  conflicting,  the  Supreme  Court  will 
not  interfere  unless  the  jury  has  been  erroneous- 
ly instructed.— Kyle  v.  Miller,  8  N.  E.  721,  108 
Ind.  90. 

it]     (Sap.  1888) 

Where  a  petition  by  a  railroad  company 
to  condemn  a  right  of  way  across  the  track  of 
4inother  company  is  materially  defective  in  that 
it  does  not  allege  failure  of  the  two  companies 
to  agree  as  to  the  compensation,  an  appeal  from 
the  assessment  of  the  commissioners  will  not 
limit  the  investigation  to  the  question  of  com- 
pensation, under  Rev.  St.  §  3907,  providing  that, 
notwithstanding  an  appeal  from  the  award  of 
arbitrators,  the  company  may  take  possession 
•of  the  property,  "and  the  subsequent  proceed- 


ings on  the  appeal  shall  only  affect  the  amount 
of  compensation,*'  but  the  question  as  to  agree- 
ment by  the  companies  may  be  considered. — 
Lake  Shore  &  M.  S.  R.  Co.  v.  Cincinnati,  W. 
&  M.  R.  Co.,  116  Ind.  578,  19  N.  E.  440. 

Rev.  St.  1881  grants  to  a  railroad  company 
power  "to  cross,  intersect,  join,  and  unite  its 
railroad  with  any  other  railroad  already  con- 
structed," and  provides  that,  "if  the  two  corpo- 
rations cannot  agree  upon  the  amount  of  com- 
pensation or  the  points  or  manner  of  such 
crossings  and  connections,  the  same  shall  be  as- 
sessed and  determined  by  commissioners,"  etc. 
A  petition  alleged  that,  "having  attempted  and 
failed,  and  being  unable  to  agree  with  respond- 
ent in  regard  to  the  terms  of,  or  in  regard  to, 
the  compensation  therefor,"  plaintiff  took,  etc. 
Held  that,  though  the  allegation  did  not  allege 
any  attempt  to  agree  as  to  the  point  and  man- 
ner of  crossing,  it  will  not  be  presumed  on  ap- 
peal that  there  has  been  a  waiver  of  the  effort 
to  agree,  where  objections  are  seasonably  and 
appropriately  made.— Id. 

[g]    (Sap.  1891) 

In  condemnation  proceedings,  defendant 
claimed  that  he  would  be  permanently  damaged 
by  reason  of  the  overflow  of  water  on  his  land^ 
caused  by  the  construction  of  plaintiff's  road; 
but  the  jury  found  that  he  would  not  be  so  dam- 
aged. Heldf  that  the  refusal  of  court  to  allow 
plaintiff,  after  the  trial  had  begun,  to  amend 
its  articles  of  appropriation  so  as  to  show  that 
it  agreed  to  construct  such  an  embankment  as 
would  prevent  any  overflow,  was  not  prejudicial 
error.— Chicago  &  I.  C.  Ry.  Co.  v.  Hunter,  128 
Ind.  213,  27  N.  E.  477. 

[h]  (Sap.  1895) 
On  appeal  in  proceedings  to  establish  a 
highway,  the  supreme  court  will  not  disturb 
findings,  supported  by  the  evidence,  as  to  pub- 
lic utility  and  the  damages  sustained  by  remon- 
strant.—Forsyth  V.  Wilcox,  41  N.  ti.  371,  143 
Ind.   144. 

[1]  (App.  1901) 
Where,  in  proceedings  under  Rev.  St.  1881, 
§§  3906,  3907,  providing  that,  where  a  rail- 
road company  is  unable  to  agree  with  the  land- 
owner as  to  compensation  to  be  paid  for  its 
right  of  way,  appraisers  may  be  appointed  to 
fix  the  amount,  and  on  exceptions  by  either 
party  the  amount  may  be  determined  by  jury, 
when  there  is  abundant  evidence  justifying  a 
verdict  fixing  such  amount  the  verdict  should 
not  be  set  aside  as  contrary  to  the  evidence  or 
excessive,  though  the  evidence  is  conflicting.— 
Chicago,  I.  &  E.  R.  Co.  v.  Loer,  60  N.  E.  319. 
27  Ind.  App.  245. 

[J]     (Sap.  1908) 

Error  cannot  be  predicated  on  the  action 
of  the  court  in  overruling  a  motion  to  strike 
out  exceptions,  or  answer,  filed  in  condemnation 
proceedings.— Ft.  Wayne  &  S.  W.  Traction  Co. 
V.  Ft.  Wayne  &  W.  R.  Co.,  170  Ind.  40,  83  X. 
E.  6C5,  16  L.  R.  A.  (N.  S.)  537. 
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[k]     (Sop.  1908) 

Where,  in  condemnation  proceedings,  the 
jury  might  naturally  have  been  misled  by  an 
instruction  to  consider  "inconveniences  and  an- 
noyances,** in  determining  the  amount  of  dam- 
ages  in  addition  to  the  reduction  in  value  of 
the  land  not  taken,  and  the  appraisers  appoint- 
ed by  the  court  assessed  the  damages  at  $150, 
and  the  jury  awarded  $800,  there  should  be  a 
retrial,  as  it  cannot  be  said  that  the  error  in 
the  instruction  did  not  contribute  to  the  re- 
sult—Toledo &  C.  I.  R.  Co.  V.  Wagner,  171 
Ind.  185,  85  N.  E.  1025. 

[1]  (Sup.  1908) 
Under  Bums'  Ann.  St.  1901,  |§  4183,  4184, 
5160,  relating  to  condemnation  of  real  property, 
an  appeal  from  an  interlocutory  order  appoint- 
ing or  refusing  to  appoint  appraisers  was  not 
authorized.  This  rule  was  changed  by  Acts 
1905,  p.  61,  c.  48,  §  5,  providing  that  an  appeal 
might  be  taken  from  such  an  order.  Burns' 
Ann.  St.  1908,  §§  675,  676  (Acts  1895,  p.  179,  c. 
80).  changed  the  existing  rule  that  all  parties 
affected  by  the  judgment  appealed  from  must  be 
included  in  the  appeal  by  authorizing  an  appeal 
by  any  part  of  coparties.  against  whom  a  judg- 
ment has  been  taken  when  the  appeal  is  taken 
under  section  650,  Bums'  Ann.  St.  1901,  relat- 
ing to  term  time  appeals.  Held  that,  since  the 
existing  rale  as  to  parties  on  appeal  was  changed 
by  sections  675,  676,  only  as  to  appeals  taken 
under  section  650,  sections  675  and  676  do  not 
apply  to  appeals  authorized  by  Acts  190.5,  p.  61, 
c.  48,  §  5,  and  hence  an  appeal  under  such  latter 
section  in  which  all  coparties  are  not  made  par- 
ties on  appeal  will  be  dismissed. — Lake  Shore 
Sand  Ck>.  v.  Lake  Shore  &  M.  S.  R.  Co.,  171 
Ind.  457,  86  N.  E.  754. 

[m]     (Sop.  190S) 

Where,  in  condemnation  proceedings,  the 
damages  allowed  were  double  the  amount  award- 
ed by  the  appraisers,  and  there  was  a  conflict 
between  the  witnesses  who  testified  for  petition- 
ers and  defendant  as  to  the  damages  sustained, 
an  erroneous  instraction  permitting  the  recov- 
ery of  remote  and  speculative  damages  was  not 
harmless.— Indianapolis  &  W.  R.  Co.  v.  Hill, 
172  Ind.  402,  86  N.  E.  414. 

Where  the  damages  in  proceedings  to  con- 
demn land  were  unliquidated  and  the  evidence 
as  to  the  amount  thereof  was  conflicting,  the 
Supreme  Court  on  appeal  could  not  interpose  its 
judgment  as  to  the  correctness  of  the  assess- 
ment.— Id. 

[n]    (Snp.  1909) 

Where  findings  of  the  trial  court  in  proceed- 
ings by  drainage  commissioners  are  fully  sus- 
tained by  evidence,  the  judgment  will  not  be 
disturbed.— Zehner  v.  Milner,  172  Ind.  493,  87 
N.  E.  209,  24  L.  R.  A.  (N.  S.)  383. 

[o]      (Sup.  1909) 

Where  in  condemnation  proceedings  the 
only  question  submitted  to  the  jury  was  the 
amount  of  defendant's  damages,  defendant  was 
not  prejudiced  by  the  refusal  of  the  court  to 


allow  the  jury  on  retiring  for  deliberation  to 
take  with  them  the  award  of  damages  made  by 
the  apprai.se rs. — Muncie  &  P.  Traction  Co.  v. 
Ilall,  89  N.  E.  484. 

[p]      (Sap.  1909) 

In  condemnation  proceedings,  it  was  not 
reversible  error  to  refuse  to  permit  the  jury  to 
take  the  award  of  the  appraisers  to  the  jury 
room,  nor  to  deny  plaintifif  permission  to  state 
its  contents  to  the  jury,  nor  to  permit  the  jury 
to  take  defendant's  exceptions  to  the  award  to 
the  jury  room. — Muncie  &  P.  Traction  Co.  v. 
Black,  89  N.  E.  845. 

For  Ca.ses  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  681-686. 
See,  also,  15  Cyc.  pp.  956-960. 

§263.  Detennination    and    disposi- 
tion of  cans€. 

[a]  (Sup.  1871) 

Where,  on  appeal  in  a  condemnation  pro- 
ceeding, no  briefs  for  either  party  are  filed,  and 
the  court  aided  by  the  assignments  of  error 
alone  find  no  error  in  the  record,  the  judgment 
will  be  affirmed  .—Barber  v.  City  of  Lafayette^ 
38  Ind.  138. 

[b]  (Sap.  1888) 

It  being  necessary  to  reverse  the  judgment 
for  the  defect  of  the  petition  in  not  alleging  fail- 
ure to  agree,  it  is  not  necessary,  in  order  to 
dispose  of  all  "questions  arising  on  the  reconl," 
within  the  meaning  of  Const,  art.  7,  §  5,  to  de- 
cide whether,  under  the  above  act,  one  railroad 
can  condemn  a  portion  of  the  right  or  way  ot 
another  for  the  purpose  of  laying  a  track  paral- 
lel with  the  existing  track.— Lake  Shore  &  M. 
S.  R.  Co.  V.  Cincinnati,  W.  &  M.  R.  Co.,  116 
Ind.  578,  19  N.  E.  440. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  687. 
See,  also,  15  Cyc.  pp.  961-965. 


§  265.   Costs,  fees,  and  expenses. 

[a]  (Sup.  1853) 

Where  a  statute  creating  a  corporation  au- 
thorizes it  to  condemn  realty  for  its  use,  and 
provides  for  an  appeal  from  decisions  of  arbi- 
trators selected  by  the  parties  according  to  the 
rules  that  prevail  in  cases  taken  from  a  jus- 
tice's judgment,  the  company  is  entitled  to  costs, 
where  it  appeals  from  the  decision  of  the  arbi- 
trators and  reduces  the  award  over  $5. — Centre- 
ville  &  A.  Turnpike  Co.  v.  Jarrett,  4  Ind.  213. 

[b]  (Sup.  1855) 

Wliere  an  act  for  the  condemnation  of 
realty  provides  for  an  appeal  on  assessment 
of  damages,  as  in  other  cases,  and  on  appeal 
in  other  cases,  defendant  may  recover  costs 
where  the  judgment  for  plaintiff  is  reduced  ^ 
or  more,  defendant,  in  such  condemnation,  is 
entitled  to  costs,  where  he  reduces  plaintiff's 
demand  more  than  $5  on  the  appeal. — Indiana 
Cent.  Ry.  Co.  v.  Atkinson,  6  Ind.  149. 
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[c]  (Sup.  1882) 

On  remonstrance  of  one  claiming  damages, 
a  petition  for  change  of  road  was  dismissed,  and 
one  of  the  petitioners  appealed  to  the  circuit 
court,  where  the  judgment  of  the  commissioners 
was  affirmed.  Jleldj  that  the  party  appealing 
was  prima  facie  liable  for  all  costs. — Reader  v. 
Smith,  88  Ind.  440. 

[d]  (Sup.  1888) 

Where  plaintiffs  remonstrance  before  the 
county  board  against  the  establishment  of  a 
highway  was  on  the  ground  of  public  utility 
and  damage  to  his  land,  a  verdict  on  appeal  in 
the  circuit  court  making  the  proposed  road  nar- 
rower, and  assessing  his  damages  at  a  larger 
amount,  is  not  a  verdict  favorable  to  him,  so  as 
to  entitle  him  to  all  costs  of  the  appeal. — Math- 
ews V.  Droud,  114  Ind.  2G8,  IG  N.  E.  599. 

[e]      (Sup.  1892) 

The  provision  of  the  laws  that  costs  shall 
be  taxed  to  the  appellee,  on  appeal  to  the  dis- 
trict court,  where  the  judgment  in  favor  of  ap- 
pellant is  increased,  'has  no  application  where, 
on  appeal  by  a  landowner  from  the  decision  of 
commissioners  awarding  $25  damages  for  the 
opening  of  a  street,  and  assessing  benefits  to 
the  landowner  at  the  same  sum,  the  judgment 
is  increased  to  $45,  but  the  benefits  also  are  in- 
creased to  the  same  amount— Lake  Erie  &  W. 
R.  Co.  V.  City  of  Kokomo,  130  Ind.  224,  20  N. 
E.  780. 

m      (App.  1906) 

Bums*  Ann.  St.  1901,  §  54C8e.  in  relation 
to  the  condemnation  of  land  by  street  railway 
companies,  provides  that  all  costs  up  to  and  in- 
cluding the  award  of  appraisers  shall  be  paid 
by  the  corporation,  except  where  the  corpora- 
tion shall,  prior  to  the  assessment  of  damages, 
tender  to  the  landowner  an  amount  equal  to 
the  award  afterwards  made,  exclusive  of  costs. 
Section  590  provides  that  in  all  civil  actions 
the  party  recovering  judgment  shall  be  entitled 
to  costs,  and  section  603  provides  for  the  recov- 
ery of  costs  in  favor  of  the  party  in  whose  be- 
half an  issue  is  determined.  Held  that,  inas- 
much as  condemnation  proceedings  are  civil  ac- 
tions, where  the  corporation  appealed  from  the 
award  of  appraisers  and  the  award  was  reduc- 
ed on  trial  de  novo,  the  corporation  was  enti- 
tled to  recover  the  costs  on  such  trial.— Doug- 
las V.  Indianapolis  &  N.  W.  Traction  Co.,  76 
N.  E.  892,  37  Ind.  App.  332. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  600-693 ; 

25  Cent.  Dig.  High.  §  373. 
See,  also,  15  Cyc.  pp.  973-977. 


IV.  REMEDIES   OF   OWNERS   OF 
PROPERTY. 

Action  against  railroad  as  barred  by  convey- 
ance by  part  of  plaintiffs  of  land  in  suit,  see 
Assignments,  §  32. 

Change  of  remedy  as  impairing  vested  rights, 
see  Constitutional  Law,  §  105. 


Estoppel  by  permitting  improvement,  see  Es- 
toppel,  §  93. 

Right  of  action  as  assets  of  estate  of  deceased 
landowner,  see  Executors  and  Adminis^ 
trators,  §  49. 

§  266.   Nature  aiid  g^ronnds  in  general. 

Action  of  debt,  see  Debt,  Action  of,  §  3. 

[a]  (Sup.  1838) 

Where  a  party  sustains  an  injury  by  a 
milldam  which  was  not  forseen  or  estimated  by 
the  jury  on  a  writ  of  inquiry  of  damages,  he 
has  the  same  remedy  therefor  as  if  the  inquisi- 
tion had  not  been  taken.— Smith  v.  Olmstead,  5- 
Blackf.  37. 

[b]  (Sup.  1881) 

The  purchaser  of  a  lot  in  a  town  or  city, 
laid  out  in  accordance  with  the  statutes,  being 
entitled  to  the  fee  of  the  street  in  front  of  his 
lot  to  the  center  line  of  such  street,  may  have 
the  usual  remedies  against  a  railroad  company, 
which  has  run  its  track  for  15  years  along  his 
side  of  the  street,  with  the  authority  of  the 
city,  but  without  his  consent,  the  company  nev- 
er having  demanded  of  him  a  relinquishment  of 
his  title  to  the  street,  or  offered  him  a  fair  com- 
pensation therefor,  which  its  charter  required 
it  to  do  before  it  could  enter  and  take  posses- 
sion of  lands  needed  for  its  purposes.— Terr^ 
Haute  &  I.  R.  Co.  v.  Scott,  74  Ind.  29. 

[c]  (Sup.  1884) 

Where  a  railroad  company  takes  possession 
and  enters  into  the  use  of  real  estate  without 
the  consent  of  the  owner  and  without  taking 
the  necessary  measures  to  acquire  the  title  it 
assumes  to  assert,  the  owner  may  resort  to  any 
or  all  of  the  usual  remedies  known  to  the  law 
for  the  protection  of  his  estate  in  the  property. 
—Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Swinney, 
97  Ind.  5SG. 

[d]  (Sup.  1887) 

The  maxim  "De  minimis  non  curat  lex** 
is  never  applied  to  the  positive  wrongful  inva- 
sion of  property ;  and  where  a  railroad  com- 
pany wrongfully  lays  and  maintains  its  track 
across  a  gravel  road  without  the  consent  of  the 
gravel-road  company,  and  without  tendering 
compensation  therefor,  or  taking  proper  pro- 
ceedings to  condemn,  a  cause  of  action  exists, 
regardless  of  the  degree  of  damages. — Indiana- 
polis &  C.  Gravel  Road  Co.  v.  Belt  R.  Co.,  110 
Ind.  5,  10  N.  E.  923. 

[e]  (Sup.  1888) 

When  land  is  taken  by  a  railroad,  all  dam- 
ages for  such  taking  must  be  recovered  in  one 
action,  and  the  owner  cannot  maintain  succes- 
sive actions  therefor.— Indiana,  B.  &  W.  R.  Co. 
V.  Allen,  113  Ind.  308,  15  N.  E.  451,  3  Am.  St. 
Rep.  650. 

[f]     (Sup.  1888) 
W^here  a  railroad  company  enters  upon  the 
land  of  another  without  the  consent  of  the  own- 
er, and  not  by  the  exercise  of  the  right  of  emi- 
nent domain,  it  may  be  ejected  from  the  land 
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or  enjoined  from  appropriating  or  using  it,  if 
the  owner  shall  proceed  with  reasonable  promp- 
titude.—Bravard  V.  Cincinnati,  H.  &  I.  R.  Co., 
17  N.  E.  183,  115  Ind.  1. 

[g]      (Sup.  1890) 

The  owner  of  the  fee  of  a  street  may  main- 
tain an  action  against  a  railroad  company 
which  wrongfully  builds  its  track  upon  the 
street,  and,  where  there  is  no  element  of  waiver 
or  estoppel,  the  owner  may  maintain  ejectment, 
or  he  may  have  eijuitable  relief  by  injunction.— 
l»orter  v.  Midland  R.  Co.,  25  N.  E.  55G,  125 
Ind.  476. 

[h]  (App.  1901) 
In  an  action  for  the  wrongful  appropria- 
tion of  land  by  a  railway  company,  the  answer 
alleged  the  institution  of  condemnation  proceed- 
ings under  the  statute,  the  report  of  the  ap- 
praisers, tender  of  the  amount  of  the  award, 
exceptions  thereto,  appeal  to  the  circuit  court 
by  plaintiflf,  and  entire  dismissal  of  the  appeal, 
and  that  the  case  was  struck  from  the  trial 
docket.  Ifeldf  that  it  was  proper  to  refuse  an 
instruction  that,  plaintiff  having  appeared  in 
the  appropriation  proceedings,  she  had  made 
her  election  of  remedies,  and  could  not  after- 
wards withdraw  therefrom  and  resort  to  any 
other  action,  since  she  had  the  right  to  dismiss 
her  appeal  and  withdraw  her  exceptions  to  the 
award  without  losing  her  right  of  action  for 
damages.— Chicago,  I.  &  B.  R.  Co.  v.  Patter- 
son, 59  N.  E.  G8S,  2G  Ind.  App.  295. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  |§  C94-69C, 

702,  703,  705. 
See,  also,  15  Cyc.  pp.  979-995;    note,   5 

Am.  St.  Rep.  537. 

I  267.   Statntory  prorisions  and  remedies. 

[a]  Where  the  Legislature  has  authorized  a 
public  work,  and  has  provided  by  statute  a 
method  for  the  assessment  and  payment  of 
damages  to  individuals,  the  parties  injured  are 
confined  to  the  remedy  prescribed  by  the  stat- 
ute.—(1849)  Kimble  v.  White  Water  Val.  Canal 
(*o.,  1  Ind.  285;  (1851)  Conwell  v.  Ilagerstown 
€anal  Co.,  2  Ind.  588. 

[b]     (Sup.  1853) 

The  statute  of  1&30,  enacting  that  appli- 
cations for  damages  for  property  taken  for  the 
construction  of  public  works  should  be  made 
within  two  years  next  after  the  same  was  taken 
possession  of,  or  they  should  not  be  paid,  is  not 
founded  on  the  presumption  that  the  damages 
have  been  actually  paid  within  two  years,  but 
on  the  ground  that  two  years  is  a  reasonable 
time  for  asserting  the  claim,  and  that,  if  it  is 
not  asserted  in  that  time,  it  should  be  disregard- 
ed, and  the  Legislature  had  the  power  to  enact 
such  a  law. — Null  v.  White  Water  Valley  Canal 
Co.,  4  Ind.  431. 

The  reason  of  the  rule  that  where  private 
property  is  taken  for  public  use,  under  the  au- 
thonty  of  a  statute  pointing  out  the  mode  in 


which  compensation  shall  be  made  therefor, 
that  mode  and  no  other  can  be  pursued  to  ob- 
tain compensation,  is  that  as  the  law  author- 
izes the  property  to  be  taken  the  corporation 
appropriating  it  commits  no  wrongful  act,  and 
hence  the  common-law  doctrine  as  to  cumula- 
tive remedies  is  not  applicable.— Id. 

The  internal  improvement  act  of  1830,  ex- 
cept so  far  as  it  conflicts  with  the  acts  trans- 
ferring the  various  public  works,  has  not  been 
repealed.— Id. 

[c]  (Sup.  1855) 

The  different  acts  incorporating  a  railroad 
company  gave  it  the  power  to  appropriate  pri- 
vate property,  so  far  as  necessary  for  the  con- 
struction of  its  road,  and  devolved  upon  the 
board  of  directors  the  duty  of  having  the  dam- 
ages assesesd,  upon  application  made  to  them, 
in  the  manner  provided  in  the  internal  improve- 
ment law  of  1830.  This,  being  the  special  rem- 
edy given  by  statute,  must  be  followed  in  all 
cases.  Trespass  will  not  lie.— Lafayette  &  I.  R. 
Co.  V.  Smith,  0  Ind.  249. 

[d]  (Sup.  1857) 

Where  a  street  is  taken  by  a  railroad  com- 
pany, the  remedy  of  an  abutter  for  an  injury 
thereby  is  not  by  statute,  but  the  ordinary  one 
at  law  to  recover  foe  a  consequential  injury. — 
Protzman  v.  Indianapolis  &  C.  R.  Co.,  9  Ind. 
407,  08  Am.  Dec.  050. 

[e]  (Sup.  1859) 

Where  no  part  of  the  property  of  an  ex- 
isting company  or  of  an  individual  is  taken,  un- 
less the  statute  plainly  authorizes  a  proceeding 
to  assess  damages  for  consequential  injuries, 
such  damages  may  be  recovered  in  an  ordinary 
action  at  law.— Lafayette  Plankroad  Co.  v.  New 
Albany  &  S.  R,  Co.,  13  Ind.  90,  74  Am.  Dec. 
240. 

[f]  (Sup.  1862) 

Quaere,  whether  the  present  statute  on  the 
subject  of  assessment  of  damages  for  property 
taken  or  injured  for  public  use  (which  includes 
public  works  and  milldams)  does  not  limit  the 
mode  of  redress  for  injury  done  by  the  erection 
of  a  milldam  to  that  provided  in  the  statute.— 
Snowden  v.  Wilas,  19  Ind.  10,  81  Am.  Dec 
370. 

[g]  (Sup.  1863) 

In  a  case  where  the  private  property  of 
infants  is  taken  by  a  railroad  company,  if  the 
company  has  come  into  possession  of  the  prop- 
erty without  unnecessary  damage  or  encroach- 
ment, though  not  in  the  manner  contemplated 
by  their  charter,  the  owners  are  still  confined 
to  their  statutory  remedy.— Indiana  Cent.  Ry. 
Co.  v.  Oakes,  20  Ind.  9. 

[h]     (Sup.  1864) 

2  Gav.  &  II.  St.  p.  310,  authorizing  any 
person  injured  by  a  milldam  already  built  to 
have  damages  assessed,  or  the  dam  declared  a 
nuisance,  by  writ  of  assessment,  and  providing 
that  any  assessment  paid  within  a  year  after 
confirmation  shall  bar  recovery  for  the  same  in 
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any  other  action,  does  not  deprive  such  person 
of  his  common-law  action,  unless  the  damages 
are  paid  as  provided.— Lane  v.  Miller,  22  tnd. 
104. 

[i]  (Sup.  1870) 
A  railroad  charter  provided  that,  in  all 
cases  where  the  owners  of  land  necessary  for 
the  use  of  the  road  refused  to  accept  a  fair 
compensation  therefor,  it  should  be  lawful  for 
the  corporation  to  take  i)os8es8ion  and  use  the 
same,  avoiding  unnecessary  damage  to  the  own* 
er,  and  then  provided  the  mode  of  the  assess- 
ment and  payment  of  damages.  Held  that,  so 
far  as  any  damage  was  likely  to  result  to  the 
landowner  from  improper  construction  of  the 
road,  the  remedy  was  by  the  mode  pointed  out 
by  the  charter;  but,  if  the  property  was  unnec 
essarily  damaged,  the  alleged  owner  might  re- 
cover therefor  in  an  action  for  damages  as  at 
common  law.— Terre  Haute  &  I.  R.  Co.  v.  Mc- 
Kinley,  33  Ind.  274. 

Ul  (Sup.  1877) 
Where  the  board  of  county  commissioners 
opened  a  highway,  the  property  owner  has  an 
adequate  remedy  at  law  under  Highway  Act 
(1  Rev.  St.  1876,  p.  532),  |{  19,  20,  authorizing 
aggrieved  persons  to  set  forth  their  grievances 
by  way  of  remonstrance,  and  thus  have  an  as- 
sessment of  damages,  and  section  26,  providing 
that  a  person  aggrieved  by  the  final  decision  of 
the  board  is  entitled  to  an  appeal  to  the  circuit 
court,  and  there  have  a  decision  of  all  the  ques- 
tions, whether  of  law  or  fact,  involving  the 
original  cause  or  proceedings.  —  Sparling  v. 
Dwenger,  60  Ind.  72. 

tk]  (Sup.  1890) 
A  railroad  company  having  entered  on  land 
without  right,  and  constructed  its  road  there- 
on, the  owner  may  sue  in  trespass  for  the  in- 
jury sustained,  and  is  not  confined  to  the  stat- 
utory remedy  for  the  assessment  of  damages, 
though,  by  his  delay  to  commence  proceedings, 
he  has  lost  the  right  to  maintain  ejectment,  or 
to  enjoin  the  further  use  of  the  land  for  the 
construction  and  operation  of  the  road.— Strick- 
ler  V.  Midland  R.  Co.,  125  Ind.  412,  25  N.  E. 
455. 

[1]  (App.  1894) 
Where  the  owner  of  land  acquiesces  in 
the  appropriation  thereof  by  a  railroad  company, 
he  need  not  proceed  under  the  special  statute 
for  the  assessment  of  damages,  but  may  bring 
an  action  for  damages.— Pittsburgh,  C,  C.  &  St. 
L.  R,  Co.  V.  Harper,  11  Ind.  App.  481,  37  N. 
B.  41. 

[m]     (App.  1906) 

Where  township  supervisors,  in  the  exer- 
cise of  the  state's  right  of  eminent  domain,  en- 
tered on  land,  and  appropriated  material  for 
the  repair  of  highways,  the  township  was  not 
liable  for  the  damages  sustained,  nor  could  it 
be  sued  on  a  quantum  meruit;  the  landowner's 
remedy  being  limited  to  an  assessment  of  dam- 


ages, as  provided  by  Bums'  Ann.  St.  1908,  § 
7775.— Posey  Tp.,  Franklin  County,  v.  Senour, 
42  Ind.  App.  580,  86  N.  E.  440. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Eni.  Dom.  §§  717-724. 
See,  also,  15  Cyc.  pp.  979-982,  1017,  1018. 

f  268.  ReooTerj   of  posaeMdon  of  prop- 
erty. 

[a]  (Sup.  1866) 

Where  a  railroad  corporation  enters  into 
possession  of  the  lands  of  an  individual  for 
the  use  of  its  road,  without  his  consent  and 
without  first  having  assessed  the  damages  and 
tendered  compensation  therefor,  he  may  main- 
tain an  action  against  the  company  to  recover 
possession  of  the  land.— Graham  v.  Columbus  & 
I.  C.  R.  Co.,  27  Ind.  260,  89  Am.  Dec.  498. 

[b]  (Sap.  1874) 

If  a  railroad  company  enter  into  posses- 
sion of  the  land  of  an  individual  for  the  use 
of  the  road,  without  first  having  his  damages 
assessed  and  tendered,  the  owner  may  maintain 
an  action  to  recover  possession  of  the  land. — 
Cox  V.  Louisville,  N.  A.  &  C.  R.  Co.,  48  Ind. 
178. 

[c]  (Sap.  1874) 

An  action  for  the  recovery  of  the  posses- 
sion of  real  estate  may  be  maintained  against 
a  railroad  company  occupying  such  real  estate, 
being  a  street  in  a  city,  by  virtue  of  a  grant 
from  the  city  council.— Sharpe  v.  St.  Louis  & 
S.  E.  R.  Co.,  49  Ind.  296. 

[d]  (Sup.  1882) 

Where  a  railroad  paid  the  amount  awarded 
in  condemnation  proceedings  for  land  condemn- 
ed to  the  clerk,  and  the  owner  was  awarded 
much  larger  damages  on  appeal,  and  the  judg- 
ment remained  unpaid  for  more  than  six  months 
thereafter,  the  owner  was  entitled  to  recover 
possession  in  ejectment.— Lake  Erie  &  W.  R. 
Co.  V.  Kinsey,  87  Ind.  514. 

[e]  (Sup.  1883). 

The  owner  of  a  lot  abutting  on  a  street 
owns  to  the  center,  subject  only  to  the  public 
easement,  and  may  maintain  ejectment  against 
a  railroad  company  which  has  placed  its  track 
upon  that  portion  of  the  street  belonging  to 
him,  without  offering  compensation.— Terre 
Haute  &  S.  E.  R.  Co.  y.  Rodel,  89  Ind.  128, 
46  Am.  Rep.  164. 

Fob  Cases  fbom  Other  States, 

See  18  C^ent.  Dig.  E3m.  Dom.  {{  697,  736- 

740,  742. 
See,  also,  15  Cyc.  p.  986. 

{ 269.   Compelling  prooeediasa  to  assess 
oompensatioB. 
[a]     (App.  1908) 

Bums*  Ann.  St.  1908.  fi  7775.  provides  that 
township  supervisors,  having  made  demand  and 
given  notice  of  intention,   may  enter  on  land 
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and  take  material  for  the  repair  of  highways, 
the  damages  to  be  assessed  by  the  supervisors 
and  two  disinterested  persons,  etc.  Held^  that 
the  provisions  as  to  demand  and  notice  were 
exclusively  for  the  landowners  benefit,  which 
he  could  waive,  so  that  the  supervisors*  failure 
to  make  a  demand  and  give  notice  was  no  de- 
fense to  the  landowner's  claim  for  an  assess- 
ment, but  that  the  provisions  requiring  assess- 
ment were  mandatory.— Posey  Tp.,  Franklin 
County,  V.  Senour,  42  Ind.  App.  580,  86  N.  E. 
440. 

Where  a  township  supervisor  neglects  or 
refuses  to  assess  damages  for  materials  taken 
for  the  repair  of  highways,  as  required  by 
Bums'  Ann.  St.  1908,  §  7775,  he  may  be  com- 
pelled to  perform  that  duty  by  proper  proceed- 
ing.— Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  G98,  699. 

§  270.   Recovery  of  compeniation. 

Enforcement    in    condemnation    proceedings    of 
award  or  judgment  therein,  see  ante,  §  249. 

[a]  (Sup.  1892) 

An  action  against  a  railroad  company  to 
recover  the  amount  of  an  award,  for  land  con- 
demned by  defendant's  predecessor  and  occupied 
by  defendant  in  operating  its  road,  is  to  enforce 
the  award  and  judgment  in  the  condemnation 
proceedings,  on  the  ground  that  defendant  had 
adopted  and  ratified  the  same,  and  therefore  the 
six-years  statute  of  limitations  does  not  apply. — 
New  York.  C.  &  St.  L.  R.  Co.  v.  Hammond, 
:V2  N.  B.  83.  132  Ind.  475. 

[b]  (Sop.  1901) 

Where  a  jury  appointed  to  assoss  damages 
sustained  by  a  landowner  in  the  laying  out  of 
a  road  returned  an  award  in  favor  of  such  land- 
owner, and,  in  a  petition  by  her  to  recover  a 
balance  of  the  sum  so  awarded,  she  alleged  that 
there  was  sufficient  money  in  the  county  treas- 
ury liable  for  the  payment  of  a  warrant  for 
such  balance,  but  the  court  failed  to  find,  in 
conformity  with  such  allegation,  that  there  was 
money  applicable  thereto,  a  judgment  requiring 
the  payment  of  such  balance  will  be  reversed, 
since  such  claims  can  only  be  paid  from  the 
particular  fund  applicable  to  the  construction 
of  roads,  and  not  from  general  county  funds. — 
Board  of  Com'rs  of  Monroe  County  v.  State  ex 
rel.   Underwood,  60  N.  E.  344,   156  Ind.  550. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  706-710, 

741;    25  Cent.  Dig.   High.  §  372. 
See,  also,  15  Cyc.  p.  9S4. 

§  271.  Recovery  of  damases. 
[a]  (Sup.  18o6) 
An  owner  cannot  maintain  an  action  for 
damages  occasioned  by  the  constniction  of  a 
road  through  his  lands,  as  his  remedy  is  only 
enforceable  as  prescribed  by  the  company*s 
charter.— Leviston  v.  Junction  K.  Co.,  7  Ind. 
507. 


[b]  (Sup.  IS."-^) 

Where  an  injury  necessarily  results  to  pri- 
vate property  from  the  construction  of  a  rail- 
road, and  no  remedy  therefor  is  given  by  its 
charter,  the  company  is  liable  as  at  common 
law.— Indiana  Cent.  R,  Co.  v.  Boden,  10  Ind. 
96. 

[c]  (Sap.  1859) 

In  the  construction  of  the  work  for  which 
the  property  of  another  is  taken,  reasonable 
care  and  skill  must  be  exercised,  or  the  party 
will  be  liable  to  an  action  for  the  tort  as  at 
common  law. — Lafayette  Plankroad  Co.  v.  New 
Albany  &  S.  R.  Co.,  13  Ind.  90,  74  Am.  Dec. 
246. 

[d]  (Snp.  1874) 

The  construction  of  a  railroad  track  along 
a  street,  on  which  locomotives  and  trains  of 
cars  are  used,  is  a  new  use  or  appropriation 
of  the  soil,  and  entitles  the  owner  of  the  fee 
to  an  action  for  damages  and  to  all  other  rem- 
edies provided  by  law  for  the  protection  of 
rights  in  real  property. — Cox  v.  Louisville,  N. 
A.  &  C.  R.  Co.,  48  Ind.  178. 

[e]  (Sup.  1882) 

Act  March  3,  1877  (Acts  1S77,  p.  87)  {  11, 
authorizing  the  board  of  commissioners  to  pur- 
chase stone  and  gravel  and  material  for  the 
construction  of  a  road,  and  providing  that,  if 
they  cannot  agree  with  the  owner,  the  county 
judge  may  on  their  application  appoint  apprais- 
ers to  assess  the  value,  makes  no  provision  for 
the  owner  of  the  premises  to  have  damages  as- 
sessed, and  there  is  no  statutory  mode  prescrib- 
ed by  which  he  can  recover  his  damages,  and  it 
cannot  be  contended  that  where  the  board  of 
commissioners  fails  to  purchase  or  to  make  an 
agreement  for  the  property,  or  to  take  any  stat- 
utory steps  to  have  the  damages  assessed,  the 
owner  of  the  damaged  premises  is  without  any 
remedy  at  common  law. — Board  of  Com'rs  of 
Montgomery  County  v.  Miller,  82  Ind.  572. 

[f]  (Sup.  1888) 

Where  a  company  enters  upon  land  with- 
out right,  and,  with  the  knowledge  and  acquies- 
cence of  the  owner,  constructs  a  railroad  there- 
on, and  operates  it  in  the  public  service  until 
public  rights  have  been  acquired,  this  will,  on 
the  ground  of  public  policy,  preclude  him  from 
severing  the  line  by  a  possessory  action,  but  not 
from  recovering  compensation.— Indiana,  B.  & 
W.  R.  Co.  V.  Allen,  113  Ind.  581,  15  N.  E.  446. 

[g]  (Sup.  1888) 

Where  a  railroad  company  enters  on  land 
without  the  owner's  consent,  and  without  con- 
demning it,  and  the  owner  stands  by  and  ac- 
quiesces until  the  company  has  constructed  its 
road,  and  made  it  at  that  point  a  part  of  its 
railroad  line,  he  forfeits  every  remedy  against 
the  company,  except  an  action  for  damages. — 
Bravard  v.  Cincinnati,  H.  &  I.  R.  Co.,  115 
Ind.  1,  17  N.  E.  183. 

[h]     (Sup.  1888) 

One  who  has  taken  no  steps  to  prevent  the 
location  and  construction  of  a  railroad  on  the 
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street  in  front  of  his  lot  cannot,  after  the  road 
has  been  fully  completed  and  put  in  operation, 
eject  the  company  from  the  street,  but  is  con- 
fined to  his  action  for  damages.— Ijouisville,  N. 
A.  &  C.  R.  Co.  V.  Soltweddle,  IIG  Ind.  257,  19 
N.  E.  Ill,  9  Am.  St.  Rep.  582. 

[i]  (Sup.  1S89) 
Either  on  grounds  of  public  policy  or  under 
Rev.  St.  1881,  §  3953,  one  who  has  taken  no 
steps  to  prevent  a  railroad  company  from  tak- 
ing a  portion  of  his  lot  until  its  tracks  over  it 
are  completed,  and  its  road  in  operation,  can- 
not maintain  ejectment  nor  enjoin  the  company, 
but  is  confined  to  his  suit  for  damages.— Louis- 
ville. N.  A.  &  C.  R.  Co.  V.  Beck,  119  Ind.  124, 
21  N.  E.  471. 

[J]  (Sup.  1890) 
There  can  be  no  recovery  by  an  abutting 
owner  because  a  railroad  company  occupies  a 
street,  where  there  are  no  substantia]  damages 
shown,  for  the  right  to  recover  damages  is  pure- 
ly statutory.— Burkam  v.  Ohio  &  M.  R.  Co.,  23 
N.  E.  799,  122  Ind.  344. 

[kj  (Sop.  1890) 
Though  an  abutting  owner  has  by  acquies- 
cence lost  the  right  to  an  injunction,  or  to  bring 
ejectment  against  a  railroad  constructing  a 
track  along  the  street,  he  may  have  an  action 
for  damages.— Porter  v.  Midland  R.  Co.,  125 
Ind.  47G,  25  N.  E.  556. 

[1]  (Sup.  1894) 
The  owner  of  land  cannot  maintain  eject- 
ment a^inst  a  railroad  company  which  entered 
upon  the  land,  constructed  a  depot,  and  occu- 
pied it  for  six  years,  as  his  remedy  is  confined 
to  the  recovery  of  damages  for  its  use. — Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Berkey,  136  Ind. 
091,  36  N.  E.  642. 

[m]     (App.  1910) 

That  a  railroad  was  constructed  along  a 
street  with  the  knowledge  and  consent  of  an 
abutting  owner  is  not  a  bar  to  his  right  to 
recover  damages  for  injuries  done  to  his  prop- 
erty.—Indianapolis  Southern  R.  Co.  v.  Shea,  90 
N.  E.  329. 

[n]  (App.  1910) 
An  owner  of  land  abutting  on  a  street  may 
sne  a  railroad  for  damages  for  the  construction 
of  a  track  along  the  street  and  over  a  part  of 
the  land  owned  by  him. — Chicago,  I.  &  L.  R. 
Co.  V.  Johnson,  90  N.  E.  507. 


For  Cases  fbom  Other  States, 
See  18  Cent.  Dig.  Em.  Dom. 

741. 
See,  also,  15  Cyc.   p.  985. 
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§272.  Injunction. 

Permanent  injunction  or  alternative  relief,  see 
post,  §  306. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  743-774. 
See,  also,  15  Cyc.  p"t).  987-992. 


§  273.  ^*>  Grounds  of  relief  in  general. 

[a]  (Sup.  1871) 

Where  the  owner  appeared  in  condemna- 
tion proceedings  by  a  railroad  company  to  ap- 
propriate his  property,  filed  his  exceptions,  and 
took  his  appeal  from  the  amount  awarded  him, 
he  could  not,  while  those  proceedings  were  pend- 
ing, seek  another  remedy  by  injunction  or  other- 
wise.—Ney  v.  Swinney,  30  Ind.  454. 

[b]  (Sop.  1874) 

If  a  railroad  company  enters  into  posses- 
sion of  the  land  of  an  individual  for  the  use  of 
the  road  without  first  having  his  damages  as- 
sessed and  tendered,  the  owner  may  enjoin  the 
use  of  his  land  by  the  railroad  company  until 
his  damages  are  assessed  and  tendered. — Cox 
V.  Louisville,  N.  A.  &  C.  R.  Co.,  48  Ind.  178. 

[c]  (Sup.  1885) 

On  appeal  to  the  circuit  court,  under  Rev. 
St.  1881,  §  3907,  from  the  assessment  of  dam- 
ages made  by  the  appraisers,  by  filing  exceptions 
to  their  award,  after  the  compensation  has  been 
ascertained,  the  only  remaining  thing  for  the 
court  to  do  is  to  render  judgment  against  the 
railroad  company  for  the  amount,  and  it  can- 
not restrain  and  enjoin  the  company  from  us- 
ing or  occupying  the  land  as  a  means  of  en- 
forcing payment  of  the  amount.— Chicago  &  G. 
S.  R.  Co.  V.  Jones,  103  Ind.  386,  6  N.  E.  8. 

[d]  (Sop.  1888) 

A  landowner  who  stands  by  and  acquiesces 
until  a  railroad  has  expended  money  and  con- 
structed its  track  across  his  land,  so  that  the 
track  at  that  point  has  become  part  of  its  line, 
cannot  enjoin  a  corporation  which  has  succeeded 
to  its  right  and  franchises,  by  purchase  at  fore- 
closure sale,  without  notice  of  any  claim  or 
objection  on  the  part  of  such  landowner.— Mid- 
land R.  Co.  V.  Smith,  113  Ind.  233,  15  N.  E. 
25G. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  743-749, 

752,   754-7G4. 
See,  also,  15  Cyc.  p.  987. 

§  274.  Restraining  taking  of  or  in- 
jury to  property. 
[a]     (Snp.  1859) 
A  party   proceeding  under  the  statute   to 
recover  damages  resulting  from  the  construction 
of  a  railroad  may  have  an  injunction  till  the 
damages  are  paid;  and  perhaps  to  control  the 
location.     In  the  proceeding  for  the  assessment 
of  damages  the  question  of  location  is  examin- 
able.—Lafayette  Plankroad  Co.  v.  New  Albany 
&  S.  R.  Co.,  13  Ind.  90,  74  Am.  Dec.  240. 

[b]  An  injunction  will  be  granted  to  restrain 
a  turnpike  company  from  taking  land  for  its 
road  before  a  just  compensation  therefor  has 
been  first  assessed  and  tendered.— (Sup.  1864) 
Sidener  v.  Norristown,  H.  &  St.  L.  Turnpike 
Co.,  23  Ind.  C23 ;  (18G6)  Norristown,  H.  &  St. 
L.  Turnpike  Co.  v.  Burket,  26  Ind.  53. 


This  Digest  is  compiled  on  the  Key-Nnmber  System.    For  explanation,  see  page  iii.     IC 
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[c]  (Sup.  1885) 

The  owner  of  land  may  enjoin  a  railroad 
company  from  entering  upon  and  appropriating 
any  part  of  the  premises  until  his  damages 
have  been  first  assessed  and  paid ;  but  that  rule 
does  not  apply  where  the  railroad  company  has 
entered  and  is  in  possession  under  a  license 
either  from  the  owner  or  conferred  by  statute.— 
Chicago  &  G.  S.  R.  Co.  y.  Jones,  6  N.  E.  8, 
103  Ind.  38G. 

When  a  railroad  company  in  its  efforts  to 
take  and  appropriate  land  for  railroad  purposes 
places  itself  in  a  condition  to  be  restrained 
from  further  proceedings  in  the  matter  of  such 
appropriation,  the  application  to  have  it  so  re- 
strained must  be  based  upon  a  complaint  mak- 
ing a  proper  case  for  such  relief.— Id. 

[d]  (Sap.  1890) 

Where  a  municipal  corporation,  in  the  peti- 
tion, resolution,  and  notice,  specifically  describes 
certain  property  which  it  purposes  to  appro- 
priate for  public  uses,  injunction  will  lie  to  re- 
strain it  from  taking  any  other  property. — Bass 
V.  City  of  Fort  Wayne,  121  Ind.  389,  23  N.  E. 
250. 

[e]  (Sup.  1891) 

Where  officers  of  a  city  had  no  jurisdiction 
to  appropriate  land  for  street  purposes  which 
had  already  been  appropriated  and  was  being 
used  as  a  railroad  right  of  way,  injunction  w^as 
the  proper  remedy.— City  of  Seymour  v.  Jeffer- 
sonville,  M.  &  I.  R.  Co.,  26  N.  E.  188,  126  Ind. 
466. 

[f]  (Sup.  1897) 

Injunction  is  the  proper  remedy  by  a  land- 
owner against  a  town  to  restrain  the  taking  of 
his  land  for  a  street  without  compensation. — 
Town  of  Haixilinsburg  v.  Cravens,  148  Ind.  1, 
47  N.  E.  153. 

[g]  (Sup.  1897) 

Const,  art.  1,  f  21,  provides  that  property 
shall  not  be  taken  by  law  without  just  com- 
pensation. The  federal  constitution  provides 
that  property  shall  not  be  taken  without  due 
process  of  law.  Rev.  St.  1894,  {  3636,  provides 
that  on  application  of  persons  whose  property 
has  been  assessed  on  taking  land  for  public  im- 
provement, but  who  have  not  had  notice,  the 
commissioners  shall  hear  and  determine  the 
claims  of  such  persons  on  five  days*  notice,  and 
report  to  the  council,  and«  if  they  are  entitled 
to  damages,  the  same  shall  be  paid  out  of  the 
city  treasury.  Rev.  St  1894,  {  3644,  provides 
that  no  injunction  shall  lie  to  restrain  the  pro- 
ceedings, unless  the  council  proceeds  to  appro- 
priate property  on  which  damages  have  been 
assessed,  without  first  causing  the  same  to  be 
paid  or  tendered.  Held,  that  such  statutes  do 
not  afford  a  legal  remedy  or  cleny  an  injunction 
to  the  owner  of  land  over  which  a  city  is  about 
to  open  a  street,  where  such  owner  had  no  no- 
tice of  such  proceedings,  and  his  damages  were 
not  considered  paid  or  rendered.— City  of  Ft. 
Wayne  v.  Ft.  Wayne  &  J.  R.  Co.,  48  N.  E.  342, 
149  Ind.  25. 


[h]  (Sup.  1904) 
The  fact  that  a  court  in  condemnation  pro- 
ceedings may  make  an  erroneous  ruling  does 
not  entitle  the  aggrieved  party  to  an  injunction, 
but  the  remedy  is  by  appeal  from  the  ruling  if 
authorized  by  statute,  or,  if  not,  by  appeal  from 
the  final  judgment— Boyd  v.  Logansport,  R.  & 
N.  Traction  Co.,  69  N.  E.  398,  161  Ind.  587; 
Murdock  v.  Logansport  R.  &  N.  T.  Co.,  162 
Ind.  693,  69  N.  E.  1134. 

[i]  (App.  1906) 
The  taking  by  a  municipality  of  property 
to  open  new  streets  or  ta  widen  or  straighten 
existing  streets  is  unauthorized  until  the  statu- 
tory provisions  have  been  complied  with  or  the 
consent  of  the  owner  otherwise  obtained;  and 
hence  a  complaint  by  a  property  owner,  alleging 
that  defendant  city,  without  complying  with  the 
statute,  is  about  to  take  plaintiff's  property  for 
street  purposes,  and  praying  that  the  defend- 
ant be  enjoined  from  so  doing  until  it  has  taken 
proper  proceedings  therefor,  is  sufficient,  al- 
though not  alleging  that  defendant  was  insol- 
vent or  unable  to  pay  any  damages  which  plain- 
tiff may  sustain,  or  specifying  the  amount  of 
land  that  defendant  threatens  to  take  or  its 
value. — Town  of  Syracuse  v.  Weyrick,  76  N.  E. 
559,  37  Ind.  App.  56. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §{  753,  765- 

768. 
See,  also,  15  Cyc.  p.  987. 

$  275.  —  Restrainlns    oonstniotioa    of 
works. 

[a]  (Svp.  1884) 

An  injunction  lies  to  restrain  a  city  from 
taking  land  for  a  street  without  instituting  pro- 
ceedings for  condemnation,  and  without  payment 
of  compensation. — City  of  New  Albany  v.  \Miite, 
100  Ind.  206. 

[b]  (Sap.  1888) 

A  railroad  may  be  enjoined  from  entering 
land  without  consent  of  the  owner,  condemna- 
tion, or  compensation,  and  constructing  its  road 
thereon.— Midland  R.  Co.  v.  Smith,  113  Ind. 
233,  15  N.  E.  256. 

[c]  (Sup.  1892) 

Opening  up  a  road  across  land  without  the 
permission  of  the  owner  does  not  amount  to  a 
mere  trespass,  for  which  injunction  will  not  lie, 
but  to  an  attempt  to  permanently  deprive  the 
owner  of  his  land.— Kern  v.  Isgrigg,  132  Ind,  4, 
31  N.  E.  455. 

[d]  rSap.  1S93) 

Where  the  owner  of  land  abutting  on  « 
street  does  not  own  the  fee  in  the  street,  he 
cannot  enjoin  a  railroad  company  from  laying 
its  tracks  on  the  street  unless  such  occupation 
of  the  street  will  result  in  damage  to  his 
property  different  from  that  suffered  by  the 
landowners  generally  in  that  vicinity. — Decker 
V.  Evansville,  S.  &_N.  R.  Co.,  133  Ind.  493,  33 
N.  E.  349. 


This  IHsest  ii  oompiled  on  tlio  Key-Hiuiiber  System.    For  euplanmiion*  see  pace  ill. 
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[e]  (Sup.  1897) 

Where  a  city  had  no  authority  to  extend  a 
street  across  the  freightyard  of  a  railroad  com- 
pany and  tracks,  already  devoted  to  a  public 
use,  injunction  was  the  appropriate  remedy  as 
provided  by  Bums'  Rev.  St.  1894,  §  3644.— 
aty  of  Terre  Haute  v.  Evansville  &  T.  H.  R. 
Co.,  46  N.  E.  77,  149  Ind.  174,  37  L.  R.  A. 
189. 

[f]  (Sup.  1904) 

The  right  of  a  corporation  to  exercise  the 
power  of  eminent  domain  is  a  question  to  be  de- 
termined in  condemnation  proceedings,  and  a 
suit  to  enjoin  a  corporation  from  building  on 
land  for  the  appropriation  of  which  right  of 
way  proceedings  had  been  commenced  by  it  can- 
not be  maintained.— Boyd  v.  Logansport,  R.  & 
N.  Traction  Co.,  69  N.  E.  398,  161  Ind.  587 ; 
Murdock  v.  Logansport  R.  &  N.  T.  Co.,  162 
Ind.  693,  69  N.  E.  1134. 

[g]  (Svp.  1904) 

An  abutting  property  owner  is  not  entitled 
to  an  injunction  against  the  construction  of  a 
street  railroad  if  the  use  of  the  streets  by  the 
railroad  in  the  manner  proposed,  and  upon  the 
conditions  set  forth  in  the  contract  between  the 
railroad  and  the  city,  do  not  create  an  addition- 
al burden  upon  the  street,  and  a  deprivation  of 
the  property  owner's  beneficial  interest  therein. 
The  mere  anticipation  of  breaches  by  the  rail- 
road of  its  contract  with  the  city,  and  of  con- 
sequent injuries  to  the  abutting  owner's  prop- 
erty, will  not  entitle  him  to  such  an  injunction. 
— Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction 
Co.,  71  N.  B.  642,  163  Ind.  268,  66  L.  R.  A. 
105,  106  Am.  St.  Rep.  222. 


For  Cases  fbom  Other  States, 
See  18  Cent.  Dig.  Em.  Dom. 
See,  also,  15  Cyc.  p.  987. 
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f  276.  — -  Bestrainins       operation       of 
works. 

[a]  (Sup.  1838) 

Where  a  milldam  is  erected  without  au- 
thority, a  party  whose  land  is  overflowed  in 
consequence  of  the  dam  may  file  a  bill  in  chan- 
cery to  prevent  the  continuance  of  the  injury, 
where  his  legal  title  has  been  previously  estab- 
lished at  law  or  is  admitted.— Smitii  v.  01m- 
stead,  5  Blackf.  37. 

[b]  (Swp.  1874) 

When  a  landowner  enters  into  a  written 
contract  with  a  railroad  company  to  sell,  and, 
within  a  specified  time,  to  convey,  to  such  com- 
pany a  strip  of  ground  for  a  roadbed,  and  gives 
possession  to  the  purchaser,  who  thereupon 
proceeds  to  construct  the  road  through  such 
land,  the  vendor  cannot  enjoin  the  use  and  pos- 
session thereof  by  the  railroad  company  when 
the  latter  is  not  in  default  in  performing  the 
terms  of  the  contract.  By  the  agreement  to 
sell  and  convey,  the  seller  waives  his  constitu- 
tional right  to  have  his  damages  assessed  and 
tendered  before  possession  can  be  taken  by  the 


railroad  company.— Baltimore,  P.  &  C.  R.  Co. 
V.  Highland,  48  Ind.  381. 

[c]     (Sup.  1893) 

A  landowner  cannot  enjoin  the  operation 
of  a  railroad  over  his  land  after  he  has  per- 
mitted the  company  to  build  its  tracks,  and 
equip  and  operate  the  road,  though  he  had  had 
an  assessment  of  damages,  conditioned  that  un- 
til payment  no  title  or  right  should  vest  in  the 
company,  and  the  latter  took  possession  by 
force,  and  refused  to  pay  the  damages  assessed. 
—Midland  Ry.  Co.  v.  Smith,  135  Ind.  348,  35 
N.  E.  284. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  774. 
See,  also,  15  Cyc.  pp.  987-992. 

§  277.  Conditions  precedent  to  action. 
[a]  (App.  1901) 
In  an  action  against  a  railway  company 
for  the  wrongful  appropriation  of  land,  the  com- 
plaint alleged  that  at  the  date  of  the  appropri- 
ation plaintiff  was  the  owner  and  in  possession 
of  certain  real  estate,  and  that  defendant,  with- 
out plaintiff*s  permission  and  without  payment 
of  compensation,  appropriated  the  land,  and  had 
since  held  exclusive  possession  and  deprived 
plaintiff  of  its  use  and  occupation.  Held,  that 
an  instruction  that  if  defendant  was,  at  all 
times  after  tender,  ready  and  willing  to  pay  the 
amount  of  the  award  in  appropriation  proceed- 
ings, it  could  not  be  made  a  wrongdoer  from 
the  start  in  taking  plaintifiTs  land,  unless  plain- 
tiff made  a  proper  demand  for  the  money  and  it 
was  refused,  and  that  she  could  not  make  such 
demand  through  an  agent  unless  defendant 
knew  of  the  agency,  was  properly  refused,  since, 
if  defendant  refused  to  comply  with  the  demand 
of  plaintiff's  duly-authorized  agent,  it  assumed 
the  risk  of  such  refusal.— Chicago,  I.  &  E.  R. 
Co.  V.  Patterson,  59  N.  E.  688,  26  Ind.  App. 
295. 

For  Cases  from  Other  States. 

See  18  Cent.  Dig.  Em.  Dom.  |  704. 

§  278.  Defenses. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em,  Dom.  {{  701,  775- 

781. 
See,  also,  15  Cyc.  p.  1001. 

§  279.  In  general. 

[a]  (Sup.  1S66) 
Defendants  threatened  to  take  possession  of 
a  part  of  the  lands  of  the  plaintiff,  remove  his 
fences  and  throw  open  a  great  portion  of  his 
lands  to  the  public,  and  deprive  him  of  the  use 
thereof,  for  the  purpose  of  opening  a  highway 
through  the  same,  under  an  order  of  the  board 
of  county  commissioners,  alleged  to  be  void. 
Heldy  that  an  injunction  would  be  refused,  as 
the  injury  threatened  is  not  an  irreparable  one. 
—Lewis  V.  Rough,  26  Ind.  398. 
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•      [b]    (Sup.  1870) 

A  judgment  of  the  circuit  court,  on  appeal 
by  a  property  owner  from  proceedings  before  a 
justice  to  condemn  a  right  of  way  for  a  turn- 
pike, dismissing  the  cause,  not  appealed  from, 
concludes  the  turnpike  company ;  and,  though 
it  tendered  the  amount  of  the  award  and  took 
possession  of  the  land,  it  is  estopped  to  claim 
the  regularity  of  the  proceedings  in  defense  to 
an  action  of  ejectment  by  the  landowner. — 
Keicher  v.  Killbuck  Turnpike  O.,  33  Ind.  333. 

[c]  (Sup.  1887) 
A  construction  company  which  had  a  con- 
tract to  build  defendant's  road  was  placed  in 
the  hands  of  a  receiver.  The  receiver  in  com- 
I)Ieting  the  contract  appropriated  land  belonging 
to  plaintiff,  and  subsequently  publiffhed  a  notice 
requiring  all  persons  "having  claims  against  any 
fund  or  funds  involved  in  this  case"  to  present 
them.  Held,  that  plaintiff's  failure  to  present 
his  claim  to  the  receiver  was  no  bar  to  his  ac- 
tion against  the  defendant  railroad  company; 
since,  as  neither  the  construction  company  nor 
its  receiver  had  any  power  to  appropriate  land, 
nor  to  own  or  operate  a  railroad,  the  act  ot 
the  receiver  must  be  considered  as  the  act  of 
an  agent  of  the  defendant  by  which  they  had 
benefited,  so  that  plaintiffs  claim  was  really  not 
against  the  fund  in  the  receiver's  hands,  and  he 
was  not  barred  by  failure  to  present  it.— 
Bloomfield  R.  Co.  v.  Grace,  13  N.  E.  (580,  111' 
Ind.  128. 

For  Cases  from  Other  States, 

See  is  Cent.  Dig.  Em.  Dom.  §§  775,  776, 
781. 


§    280.  —  Consent   or   aoqnieicenoe  of 
owner. 

[a]  (Sop.  1890) 

An  abutting  owner  who  expressly  consents 
to  the  occupancy  of  a  street  by  a  railroad  com- 
])any  cannot  afterwards  ask  a  court  to  enjoin 
the  use  of  the  street  by  the  company  or  award 
him  damages.— Burkam  v.  Ohio  &  M.  R.  Co., 
23  X.  E.  799,  122  Ind.  344. 

[b]  (App.  1901) 

Where,  in  an  action  for  t3ie  wrongful  ap- 
propriation of  land  by  a  railway  company,  the 
answer  alleged  the  institution  of  condemnation 
proceedings  under  the  statute ;  the  report  of  the 
appraisers ;  tender  of  the  amount  of  the  award ; 
exceptions  thereto;  appeal  to  the  circuit  court 
by  plaintiff;  her  dismissal  of  the  appeal;  and 
that  the  cause  was  stricken  from  the  trial 
docket,— it  was  not  error  to  refuse  an  instruc- 
tion, requested  by  defendant,  that  plaintiff,  by 
appearing  in  the  appropriation  proceedings, 
waived  all  objection  thereto,  since  as  plaintiff 
was  not  bound  to  proceed  under  the  statute  for 
the  assessment  of  damages,  but  could  maintain 
an  independent  action  for  the  injury  sustained, 
her  acquiescence  was  not  a  waiver  of  her  right 
to  damages.— Chicago,  I.  &  E.  R.  Co.  v.  Patter- 
son, 59  N.  E.  QSSy  26  Ind.  App.  295. 


[c]  (Sup.  1906) 

Though  a  landowner  or  other  person  inter- 
ested in  land  stands  by  and  permits  a  railroad 
company  to  appropriate  the  land  or  his  inter- 
est therein,  he  is  entitled,  under  Acts  1905,  p. 
59,  §  11  (Bums*  Ann.  St  1905,  §  903).  to  have 
his  damages  appraised. — Vandalia  Coal  Co.  v. 
Indianapolis  &  L.  R,  Co.,  1G8  Ind.  144,  79  N. 
E.  1082. 

[d]  (Sup.  1907) 

Where  a  landowner  has  acquiesced  in  a 
railroad's  wrongful  taking  of  land,  until  the 
railroad  has  entered  on  its  duties  as  a  common 
carrier,  it  can  maintain  neither  ejectment  nor 
injunction.— McClarren  v.  Jefferson  School  Tp., 
169  Ind.  140,  83  N.  E.  73,  13  L.  R.  A.  (N.  S.) 
417. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  77C. 

§  283.  Former  adjndioation. 

[a]  (Sop.  1819) 

Under  St.  Sept.  17,  1807,  providing  for  the 
form  of  proceedings  and  for  the  issuance  of  a 
writ  of  ad  quod  damnum,  where  one  owning 
the  bed  oi  a  creek  and  land  on  one  side  wishes* 
to  build  a  mill,  etc,  and  providing  that  the  in- 
quest and  opinion  of  the  court  on  the  writ  shall 
not  bar  any  prosecution  or  action  which  any 
person  would  have  had  in  law,  had  the  said  act 
not  have  been  made  other  than  for  such  injuries 
as  were  actually  foreseen  and  estimated  by  the 
jury,  neither  a  landowner  nor  his  grantee  can, 
after  assessment  of  damages,  have  a  common- 
law  remedy  to  recover  damages  for  any  injury 
which  at  the  time  of  executing  the  writ  was 
foreseen  and  contemplated  by  the  jury.— Kepley 
V.  Taylor,  1  Blackf.  492. 

[b]  (Snp.  1838) 

Though  damages  caused  by  the  erection  of 
a  milldam  have  been  assessed  by  a  jury  on  a 
writ  of  ad  quod  damnum,  yet,  if  they  have  hot 
been  paid,  the  assessment  will  not  constitute  a 
bar  to  a  bill  in  equity. — Smith  v.  Olmstead,  5 
Blackf.  37. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {§  701,  778. 

§  284.  Persons  entitled  to  sne. 

[a]  (Sap.  1872) 

No  one  except  the  parties  entitled  to  re- 
ceive the  amount  of  tiie  damages  can  maintain 
any  form  of  action  requiring  the  payment  there- 
of.—Rudisill  V.  State"  ex  rel.  Bird,  40  Ind.  485. 

[b]  (Snp.  1890) 

Where  a  municipal  corporation,  for  the 
purpose  of  maintaining  a  system  of  waterworks, 
proposes  to  take  the  water  collected  in  a  mill- 
pond  in  order  to  secure  the  necessary  head  of 
water,  the  owner  of  the  dam  and  mill  with  the 
right  to  use  the  water,  who  is  not  the  owner 
of  the  land,  cannot  enjoin  the  city  from  taking 
the  water  from  such  pond.— Bass  v.  City  of  Fort 
Wayne.  121  Ind.  389,  23  N.  E.  259. 
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[c]     (Sup.  1906) 

Bums'  Ann.  St.  §§  4708d,  4708e,  4708f, 
providing  for  the  enjoining  of  the  constroction 
of  a  railroad  on  ground  held  for  cemetery  pur- 
poses on  complaint  of  any  person,  authorizes  a 
suit  to  enjoin  the  construction  of  a  railroad  by 
those  holding  land  for  cemetery  purposes,  irres- 
pective of  whether  they  hold  the  absolute  title 
or  hold  it  in  trust— McCann  v.  Trustees  of  Mt. 
Gilead  Cemetery,  77  N.  E.  1090,  166  Ind.  573. 

For  Gases  from  OrnER  States, 

See  18  Cent.  Dig.  Em.  Dom.  {§  789,  790. 
See,  also,  15  Cyc.  p.  1001. 

§  285.   Corporations  or  persons  liable. 
[al      (Sup.  1895) 

Where  a  railroad  company  succeeds  to  the 
rights  and  privileges  of  another  company,  it  is 
liable  for  damages  for  appropriation  of  land  for 
a  right  of  way,  though  the  land  was  taken  by 
the  other  company.— Midland  R.  Co.  v.  Galey, 
39  N.  E.  940,  40  N.  E.  801,  141  Ind.  483. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.   Em.  Dom.  §  791. 

§  286.   Jurisdiction. 
[a]     (Sup.  1857) 

Loc.  Laws  1849,  p.  02,  §  3,  amending  the 
act  incorporating  the  T.  II.  &  It.  R.  Co.,  and 
providing  for  the  owner  aggrieved  at  the  com- 
pany taking  'his  land  making  complaint  before 
the  nearest  justice,  and  for  proceeding  to  recov- 
er damages  therefor,  the  circuit  court  had  no 
jurisdiction,  and  the  owner  could  not  proceed 
in  that  court  under  the  general  laws  to  recover 
his  damages.— McCormack  v.  Terre  Ilaute  &  R. 
R.  Co.,  9  Ind.  283. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  782. 

i  288.   Limitations  and  laches. 

Accrual  of  right  of  action,  see  Limitation  of 
Actions,  §  55. 

Application  of  general  statutes  of  limitation, 
see  Limitation  of  Actions,  §  32. 

In  action  by  remainderman,  see  Remainders, 
8  17. 

Limitation  of  action  for  damages  as  affected 
by  pendency  of  appeal  in  condemnation  pro- 
ceedings, see  Limitation  of  Actions,  §  106. 

[a]     (Sup.  1853) 

A  canal  company  in  1845  took  possession 
of  land  of  plaintiff  for  the  construction  of  a 
canal,  and  in  the  possession  of  the  work  di- 
verted water  from  plaintiff's  mills.  In  about 
18  months  afterward  the  water  was  returned 
to  plaintiff  and  to  its  natural  channel  by  a 
freshet  that  washed  away  the  canal.  The 
company  subsequently  in  repairing  the  chan- 
nel again  diverted  the  water.  Held,  that  the 
statute  of  1836,  enacting  that  applications  for 
damages  for  property  taken  for  the  construc- 
tion of   public  works   should  be  made   within 


two  years  next  after  the  same  was  taken  pos- 
session of,  or  they  should  not  be  paid,  com- 
menced running  at  the  first  diversion  of  the 
water  in  1845.— Null  v.  White  Water  Valley 
Canal  Co.,  4  Ind.  431. 

[b]  (Sop.  1877) 

In  an  action  by  a  grantee  of  the  state 
of  Indiana  of  a  canal  to  quiet  his  title  to  cer- 
tain real  estate,  alleged  to  have  been  appro- 
priated under  the  provisions  of  the  act  for  the 
construction  thereof,  the  complaint  averred 
"that,  in  the  course  of  th6  construction  of  said 
canal,  the  state  of  Indiana,  in  the  exercise  of 
her  power  of  eminent  domain,  through  the 
agency  of  her  proper  officers  and  in  the  manner 
directed  by  law,  appropriated  said  land, 
♦  ♦  ♦  to  be  used  in  the  construction  of  said 
canal  and  constructed  said  canal  upon  and 
across  the  same,  ♦  ♦  ♦  prior  to  the  27th 
day  of  January,  1836,  ♦  ♦  ♦  that  no  rec- 
ord was  kept  of  such  appropriation,  or  of  the 
quantity  or  location  of  the  land  appropriated, 
or,  if  any  was  kept,  it  has  been  lost  or  de- 
stroyed, and  cannot  be  found,  or  the  contents 
of  it  ascertained."  Held,  that  under  section  4 
of  the  "act  to  provide  for  the  further  prosecu- 
tion of*  such  canal  (Acts  1835,  p.  25),  ap- 
proved February  C,  1835,  the  owner  of  the 
land  taken  must  have  made  his  application 
for  assessment  of  his  damages  therefor  within 
two  years  after  such  **appropriation,"  or,  if 
that  time  had  expired  before  the  approval  of 
such  act,  then  within  two  years  thereafter. — 
Nelson  v.  Fleming,  56  Ind.  310. 

[c]  (Sup.  1888) 

When  the  presumption  of  a  grant  is  raised 
by  20  years*  occupancy,  it  cannot  be  said  that 
damages  may  be  awarded  against  an  occupant 
for  having  done  that  which  he  might  legally  do 
as  owner  of  the  land.  When  time  has  made 
the  occupancy  right  and  legal,  it  has  swept 
away  all  claims  for  damages  by  reason  of  that 
occupancy.— Sherlock  v.  Louisville,  N.  A.  &  C. 
R.  Co.,  17  N.  E.  171,  115  Ind.  22. 

In  an  action  against  a  railway  company 
to  recover  damages  for  the  occupation  of  land, 
a  count  alleging  that  the  company  erected  its 
road  on  the  land  31  years  before  the  action  was 
brought,  and  praying  for  perpetual  injunction, 
is  bad  on  demurrer,  as  the  company  has  ac- 
quired title  by   prescription. — Id. 

In  an  action  to  recover  damages  for  the 
occupation  of  land  by  a  railway  company,  a 
count  alleging  that  the  company  has  been  in 
possession  for  more  than  20  years  without 
consent  of  the  owner,  and  praying .  for  the 
ejectment  of  the  company,  is  bad  on  demurrer, 
as  the  right  of  action  is  barred  by  the  20-year 
statute  of  limitations,  and  no  damages  can  be 
recovered    under  such   count— Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  783-788. 
See,  also,  15  Cyc.  pp.  997-009. 
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S  290.  Pendency  of  oilier  aotion. 

[a]  (Sup.  1892) 

Where  an  appeal  from  condemnation  pro- 
ceedings is  pending,  an  independent  action  to 
recover  damages  for  taking  the  land  cannot  be 
brought.— -City  of  Ft,  Wayne  v.  Hamilton. 
32  N.  E.  3^.  132  Ind.  487,  32  Am.  St.  Rep. 
203. 

[b]  (App.  1893) 

Under  Rev.  St.  1881,  §|  881-912,  provid- 
ing that  the  jury  in  condemnation  proceedings 
shall,  in  assessing  the  value  of  the  land  taken, 
examine  the  adjacent  lands  or  any  improve- 
ments, and,  if  injured,  assess  damages  therefor, 
and  any  other  damages  sustained  by  the  prop- 
erty owner,  while  an  action  for  taking  a  por- 
tion of  a  lot  and  for  injuries  to  the  remaining 
real  estate  is  pending,  another  action  for  in- 
juries to  the  house  situated  thereon  and  annoy- 
ance to  the  occupants  by  the  smoke  and  noise 
of  the  trains  cannot  be  maintained.— Rehman 
V.  New  Albany  B.  &  T.  R.  Co.,  8  Ind.  App. 
200,  35  N.  E.  292. 

Fob  Cases  fboic  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  779. 
See,  also,  15  Cyc.  pp.  997,  1001. 

§293.  Pleading. 

Aider  by  verdict  or  judgment,  see  Pleading, 

fi  433. 
Pleading  ownership,  see  Pleading,  fi  33. 
Pleading    right    of    plaintiff    in    general,    see 

Pleading,  §  56. 

[a]  (Sap.  183S) 

In  trespass  q.  c.  f.  the  defendant  justified 
under  the  statutes  of  1832,  relating  to  the 
Wabash  and  Erie  Canal,  and  authorizing  the 
canal  commissioners  and  their  agents  to  enter 
on  and  use  any  land  and  take  any  materials 
necessary  for  the  work  without  the  owners' 
consent,  and  without  previously  making  com- 
pensation. Heldf  that  it  was  not  necessary  to 
aver  that  the  commissioners  had  taken  proper 
measures  to  ascertain  the  damages. — Rubottom 
V.  McClure,  4  Blackf.  505. 

[b]  (Sup.  1854) 

In  an  action  of  trespass  against  a  railroad 
company  for  entering  plaintiff's  land,  the  com- 
pany, to  avail  itself  of  a  defense  that  the  in- 
juries were  committed  by  it  in  acting  under 
its  charter  in  the  construction  of  its  road,  must 
specially  plead  such  defense. — Crawfordsville  & 
W.  R.  Co.  V.  Wright,  5  Ind.  252. 

[c]  (Sup,  1855) 

A  claim  for  damages  governed  by  the  pro- 
visions of  Rev.  St.  1838,  pp.  343,  344,  |  17, 
for  an  injury  to  claimant's  land  occasioned  by 
the  construction  of  a  railroad,  stated  that  the 
land  was  injured,  etc.,  to  the  amount,  etc.,  as 
follows:  That  the  road  as  located,  "angled" 
through  claimant's  land,  and  passed  over  the 
same,  etc.,  to  the  distance,  etc.,  and  over  a 
part  which  was  improved  and  cultivated,  where- 
fore, etc.     //f?(f,  that  the  statement  was  suffi- 


cient to  enable  claimant  to  recover  for  the  in- 
jury occasioned  by  the  grading  of  the  road,  and 
the  division  of  his  land  into  inconvenient  parts. 
—Martinsville  &  F.  R.  Co.  v.  Bridges,  6  Ind. 
400. 

[dj  (Snp.  1856) 
A  statute  of  this  state  enacts  that,  in 
suits  against  railroad  companies  to  recover 
damage  for  laying  out  and  constructing  a  rail- 
road through  the  complainant's  land,  he  shall 
particularly  set  forth  the  nature  and  locality 
of  the  injury  complained  of.  On  the  trial  of  a 
complaint  of  this  kind,  evidence  was  received 
of  the  injury  done  to  a  crop  of  wheat  on  the 
land,  and  of  the  expense  of  fencing,  of  neither 
of  which  was  anything  said  in  the  complaint. 
Heldf  that  the  admission  of  this  evidence  was 
error.— Indiana  Cent  R.  Co.  v.  Hunter,  8  Ind. 
74;  Graham  v.  Evansville,  I.  &  C.  Straight 
Line  R.  Co.,  Id.  27G. 

[e]       (Snp.  1875) 

A  complaint  against  a  railroad  company, 
alleging  that  the  plaintiffs  are  owners  of  lots 
abutting  on  a  certain  street  in  a  city,  that  the 
defendant  has  taken  possession  of  said  street 
in  front  of  said  lots,  and  has  laid  down  its 
track  thereon  and  used  the  same,  but  not  al- 
leging that  the  defendant  intends  or  threatens 
to  continue  such  use,  to  the  injury  of  the  plain- 
tiffs, or  at  all,  does  not  show  a  good  ground 
for  an  injunction  to  prevent  the  defendant 
from  continuing  to  maintain  and  use  such  rail- 
way.—Roelker  V.  St.  Louis  &  S.  E.  R.  Co.,  50 
Ind.  127. 

[f]  (Sup.  1S76) 

A  complaint  in  an  action  by  an  owner 
against  a  railway  company  to  recover  damages 
for  constructing  its  road  on  his  land,  without 
first  condemning  it,  describing  the  land  so 
taken,  alleging  the  title  in  plaintiff,  and  aver- 
ring an  injury  thereto,  is  good  on  demurrer.— 
Anderson,  L.  &  St  L.  R.  Co.  v.  Kemodle,  54 
Ind.  314. 

[g]  (Sop.  1879) 

In  an  action  by  a  landowner  against  a  city 
to  enjoin  defendant  from  opening  a  street 
across  plaintiff's  land  until  damages  awarded 
to  plaintiff  in  condemnation  proceedings  are 
paid  by  defendant,  an  answer  averring  that  for 
many  years  before  such  proceedings  were  had 
the  land  appropriated  was  an  open  and  public 
highway,  and  that  all  the  interest  plaintiff 
then  had  or  now  has  therein  was  and  is  the 
ownership  of  the  fee,  and  that  such  proceed- 
ings were  had  on  behalf  of  the  city  by  mistake, 
and  in  ignorance  of  the  fact,  on  the  part  of 
the  officers  of  the  city,  that  the  land  for  which 
the  damages  were  assessed  was  already  a  pub- 
lic street,  was  bad  on  demurrer,  since  it  failed 
to  show  that  the  ground  appropriated  was  a 
street  by  user,  by  grant  by  dedication  or  ap- 
propriation, or  that  it  was  established  in  any 
manner  known  to  the  law. — City  of  Elkhart  v. 
Simonton,  60  Ind.  196. 
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[h]  (Sup.  18S1) 
A  complaint  alleging  that  plaintiflte  were 
the  owners  of  certain  described  lots  and  of  the 
fee  of  the  street  on  which  they  abutted,  that 
defendant  railroad  without  right,  etc.,  or  as- 
sessment of  damages  entered  on  the  portion  of 
said  street  belonging  to  plaintiffs  and  laid  its 
tracks  thereon,  and  had  maintained  and  used 
said  tracks  without  plaintiff's  consent,  and 
asking  for  damages  and  an  injunction,  stated 
a  cause  of  action.— Terre  Haute  &  I.  R.  Co.  v. 
Scott,  74  Ind.  29. 

[i]  (Sup.  1886) 
In  an  action  against  a  railroad  company 
for  damages  caused  by  constructing  and  using 
railroad '  tracks  along  a  street,  part  of  which 
the  plaintiff  claims  to  own,  a  complaint  which 
fails  to  show  that  the  tracks  were  constructed 
and  trains  run  on  that  part  of  the  street  owned 
by  plaintiff,  or  that  the  grievances  complained 
of  were  different  from  those  sustained  by  the 
general  public,  is  bad  on  demurrer.— Terre 
Haute  &  L.  R.  Co.  v.  Bissell,  108  Ind.  113, 
9  N.  E.  144. 

m  (Sup.  1888) 
In  an  action  against  a  railroad  for  in- 
juries to  plaintiflfs  land,  a  complaint  alleging 
that  some  of  the  injuries  occurred  since  plain- 
tiff became  the  owner  of  the  land  is  good  on 
demurrer,  though  other  injuries  complained  of 
occurred  before.— Terre  Haute  &  I.  R.  Co.  v. 
McCoy,  113  Ind.  498,  16  N.  E.  395. 

[k]    (Sup.  1891) 

A  complaint  in  action  against  a  railroad 
company  for  damages  caused  by  the  occupation 
of  plaintiffs*  land,  which  does  not  allege  the 
ralue  of  the  land,  is  insufficient.— Morgan  v. 
Lake  Shore  &  M.  S.  Ry.  Co.,  130  Ind.  101,  18 
N.  E.  54a 

[1]  (Sop.  1892) 
In  an  action  against  a  railroad  company 
for  damages  by  reason  of  the  construction  of 
a  railroad  across  lands  which  plaintiff  had  in- 
herited from  her  parents,  it  was  proper  for  tlie 
court  to  take  from  the  consideration  of  the  jury 
evidence  with  reference  to  the  administration 
and  settlement  of  the  estate  of  plaintiffs  father, 
where  it  appeared  that  the  complaint  proceeded 
on  the  theory  that  there  was  an  original  entry 
on  the  land  by  defendant  and  a  construction  of 
the  railroad  after  plaintiff  became  the  owner 
and  entered  into  possession.— Harshbarger  v. 
Midland  R.  Co.,  27  N-  E.  352,  30  N.  E.  1083, 
131  Ind.  177. 

[m]    (Sup.  1893) 

A  complaint  against  a  railroad  company 
alleged  that  defendant's  predecessor,  which  con- 
structed the  road,  offered  to  purchase  the  right 
of  way  over  plaintiff's  land,  but  the  latter,  be- 
cause be  could  not  estimate  his  damages  until 
the  road  was  built,  permitted  it  to  build  across 
his  land  under  an  agreement  that  it  would  aft- 
erwards pay  the  damages,  when  ascertained; 
that  it  never  paid  such  damages,  and  the  road 


was  sold  on  foreclosure,  and  finally  became  the 
property  of  defendant,  which  also  refused  to 
pay  such  damages;  and  that  plaintiff  then  de- 
manded possession,  and  revoked  the  license  un- 
der which  defendant  was  using  the  right  of 
way.  The  prayer  was  for  damages,  for  re- 
covery of  possession,  and  all  other  proper  relief. 
Held,  that  the  complaint  did  not  seek  to  recover 
for  a  tortious  appropriation  by  defendant  of 
•plaintiflTs  land,  but  was  a  statement  of  facts 
showing  the  creation  of  an  equity  to  damages 
for  the  taking  and  use  of  land  without  conii)en- 
sation  to  the  owner.— Chicago  &  I.  Coal  Ry. 
Co.  V.  Hall,  135  Ind.  91,  34  N.  B.  704,  23  L. 
R.  A.  231. 

[n]    (Sup.  1894) 

In  an  action  against  a  railroad  company 
for  damages  for  obstructing  an  alley  20  feet 
wide,  on  which  plaintiff's  property  abutted,  in 
violation  of  the  terms  of  the  grant  of  the  right 
of  way  through  it,  the  complaint  alleged  that^ 
after  one  track  had  been  constructed  on  the 
north  half  of  the  alley,  plaintiff  executed  a  re- 
lease to  defendant  for  all  damages  he  had  suf- 
fered thereby,  and  granted  it  a  right  of  way 
over  the  alley.  After  the  release  was  given, 
the  city  authorized  defendant  to  build  a  second 
track,  but  required  it  to  be  placed  on  the  south 
half  of  the  alley,  12  feet  from  the  other  track, 
and  also  prohibited  the  running  of  trains  over 
the  same  at  a  greater  rate  of  speed  than  5 
miles  per  hour;  but  defendant  placed  the  sec- 
ond track  within  6  feet  of  the  first,  and  ran  its 
trains  over  the  tracks  at  a  greater  rate  of  speed 
than  5  miles  per  hour,  thereby  depriving  plain- 
tiff of  the  safe  and  unobstructed  use  of  the  al- 
ley. Held  that,  as  the  complaint  did  not  show 
that  the  placing  of  the  tracks  6  feet  apart  in- 
stead of  12  feet,  or  the  running  of  trains  at  a 
greater  rate  of  speed,  increased  the  obstruction 
of  the  alley,  it  was  demurrable. — Haus  v.  Jef- 
fersonville,  M.  &  I.  R.  Co.,  138  Ind.  307,  37  N. 
E.  805. 

[o]      (App.  1894) 

In  an  action  for  a  wrongful  appropria- 
tion of  plaintiff's  land  for  a  railroad  track, 
though  the  strip  taken  was  not  sufficiently 
described,  the  complaint  would  not  be  bad  if  it 
showed  injury  to  the  remainder  of  the  land  on 
which  the  dwellings  were  situated.— Pittsburgh, 
C,  C.  &  St.  L.  R.  Co.  V.  Harper,  11  Ind.  App. 
481,  37  N.  E.  41. 

The  complaint,  in  an  action  for  a  wrong- 
ful appropriation  of  plaintiflTs  land  for  a  rail- 
road track,  after  describing  plaintiff's  land,  al- 
leged that  on  the  described  tract  there  were 
three  dwellings  occupied  by  her  tenants,  each 
of  which  dwellings  fronted  on  an  open  way  20 
feet  wide,  which  then  was  and  had  been  left 
open  along  the  south  side  of  such  land,  and  ad- 
jacent to  defendant's  railroad  right  of  way  for 
the  entire  distance  along  such  land,  "and  being 
a  part"  thereof.  Held,  that  this  showed  that 
the  strip  on  which  the  track  was  construct e<T 
was  a  part  of  the  land  described,  of  which  it 
was  averred  that  plaintiff  was  owner.— Id. 
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[p]     (App.  1895) 

In  an  action  to  recover  damages  assessed 
for  the  taking  of  gravel  for  a  road,  under  Rev. 
St  1894,  §  6830  (Elliott's  Supp.  §  1558).  it  is 
necessary  only  to  allege  thf  damages  assessed, 
and  that  they  have  not  been  paid.— Clear  Creek 
Tp.  V.  Rittger,  12  Ind.  App.  355,  39  N.  E. 
1052. 

[q]     (App.  1895) 

In  an  action  against  a  city  for  trespass^ 
where  plaintiff's  pleadings  fairly  showed  that  his 
land  had  been  appropriated  by  defendants  for 
permanent  use  as  a  street,  it  was  not  necessary 
for  him  to  aver  a  willingness  to  convey  the  land 
in  order  to  recover  its  value,  as  his  recovery  of 
damages  ipso  facto  worked  a  dedication  of  the 
land  to  the  city.— City  of  Huntington  v.  Keno- 
wer,  12  Ind.  App.  456,  40  N.  E.  550. 

[r]     (App.  1895) 

Rev.  St.  1894,  §§  6780-0784  (Rev.  St. 
1881,  §§  5052-5056),  requires  the  county  to  com- 
pensate a  landowner  when  a  highway  is  moved  to 
the  rear  of  his  building  from  a  bank  of  a  stream 
which  has  become  unsafe,  or  when  his  fence  is  re- 
moved for  the  purpose  of  relocating  such  highway 
on  account  of  such  unsafe  bank.  Hddt  that  a 
complaint  merely  alleging  that  a  highway  along 
the  front  of  plaintiff's  land  was  washed  away  and 
caved  into  the  river,  and  that  the  public  and  the 
road  superintendent  moved  on  plaintiff's  land,  and 
took  a  strip  for  a  public  highway,  instead  of  the 
highway  washed  away,  does  not  authorize  a  re- 
covery of  compensation  from  the  county.— Neal 
V.  Posey  County,  12  Ind.  App.  535,  40  N.  E. 
708. 

[s]  (Sop.  1899) 
A  complaint  alleging  that  plaintiff  is  the 
owner  in  fee  of  described  land,  of  certain  value, 
and  in  peaceable  possession  thereof  under  claim 
of  title,  and  that  defendant,  a  railroad  com- 
pany, wrongfully  appropriated  the  land,  where- 
by plaintiff  sustained  damages,  for  which  he 
demands  judgment,  states  a  cause  of  action,  as 
against  a  demurrer.— Pittsburgh,  C,  C.  &  St. 
L.  R.  Co.  V.  Beck,  53  N.  E.  439,  152  Ind.  421. 

In  an  action  against  a  railroad  company 
for  wrongfully  appropriating  a  right  of  way  for 
a  side  track,  it  is  proper  to  refuse  to  strike  from 
the  complaint  an  allegation  that  in  the  use  of 
(he  side  track  *'a  great  noise  was  kept  up,  and 
that  such  use  occasioned  confusion  and  detri- 
ment to  the   plaintiff." — Id. 

[t]     (Snp,  189:1) 

Where  plaintiffs  are  entitled  to  recover 
damages  to  an  interest  owned  by  them  in  land 
at  the  time  the  same  was  appropriated  by  a 
railroad  company,  the  mere  fact  that  they  also 
«eek  to  recover  damages  to  an  interest  owned 
by  their  ancestor  in  the  land  at  the  time  of 
such  appropriation  does  not  render  the  com- 
plaint bad  on  demurrer.- Indianapolis  &  V.  R. 
Co.  V.  Price,  53  N.  E.  1018,  153  Ind.  31. 

[u]    (Sup.  1901) 
In  a  bill  to  enjoin  a  telephone  company 
from    laying    conduits    in    front   of    plaintiff's 


lot,  an  allegation  that  defendant  is  acting 
"wrongfully"  is  not  sufficient  to  put  defendant 
to  its  answer  of  authority  ;*  the  company  being 
a  quasi  public  corporation,  with  power  of  con- 
demnation, and  presumptively  acting  within  its 
authority,  and  plaintiff's  right  to  object  de- 
pending entirely  on  the  city's  failure  to  author- 
ize defendant  to  take  such  action.— Cobum  v. 
New  Telephone  Co.,  59  N.  E.  324^  lo6  Ind.  90, 
52  L.  R.  A.  671. 

[v]      (App.  1901) 

An  instruction  that,  in  estimating  the 
amount  of  plaintiff's  damages  from  the  wrong- 
ful appropriation  by  the  railway  company,  the 
jury  might  consider  the  danger  of  fire,  was 
properly  given,  though  the  danger  therefrom 
was  not  averred  in  the  complaint,  since  the 
danger  from  fire  is  a  well-known  element  of 
damages,  and  recovery  may  be  had  as  a  nec- 
essary result  from  the  acts  of  appropriation.— 
Chicago,  I.  &  E.  R.  Co.  v.  Patterson,  59  N. 
B.  688,  26  Ind.  App.  295. 

Where  the  complaint,  in  an  action  against 
a  railway  company  for  wrongful  appropriation 
of  land,  alleged  that  At  the  date  of  the  appro- 
priation plaintiff  was  the  owner  and  was  in 
possession  of  certain  real  estate;  that  defend- 
ant, without  plaintiff's  permission,  and  without 
payment  of  compensation,  appropriated  the 
land,  and  has  since  held  exclusive  possession, 
and  deprived  plaintiff  of  its  use  and  occupa- 
tion,—it  was  not  demurrable  because  it  did  not 
show  an  appropriation  without  right,  nor  aver 
an  appropriation  without  having  the  damages 
first  assessed  and  tendered  to  plaintiff  or  paid 
to  the  clerk  of  the  court,  and  does  not  negative 
defendant's  compliance  with  the  statute  in  con- 
demnation proceedings,  they  being  matters  of 
defense.— Id. 

[w]     (App.  1910) 

A  complaint  for  damages  against  a  rail- 
road for  the  construction  of  its  road  over  a 
street  averred  that  plaintiff  erected  on  his  prop- 
erty a  dwelling  house  at  the  expense  of  $5,000, 
which  he  occupied  as  a  family  residmce,  and 
that  the  use  of  the  street  by  defendant  for  its 
road  totally  destroyed  the  value  of  the  house 
as  a  residence,  and  "depredated  the  value  of 
said  property"  in  the  sum  of  $5,000.  Held,  a 
sufficient  averment  as  to  damages,  since  the  de- 
preciation in  the  value  of  the  property  could 
only  be  understood  to  mean  the  market  value. 
—Indianapolis  Southern  R.  Co.  v.  Shea,  90  N. 
E.  329. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig»  Em.  Dom.  §§  797-802. 
See,  also,  15  Cyc  pp.  1003,  1004. 


§  294.   Evidence. 

Fob  Cases  from  Other  States, 

See  18  Cent.  Dig.  Bhn.  Dom.  §§  803-814. 
See,  also,  15  Cyc.  pp.  1006-1010. 
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§  302 


1 295.  -^  Presumptions  and  burden  of 
proof. 

[a]  (Sap.  1859) 

In  an  action  in  the  nature  of  an  action  on 
the  case  to  recover  damages  resulting  from  the 
construction  of  a  railroad,  it  may  be  presumed 
that  the  plaintiff  had  claimed  and  recovered  un- 
der the  statute  such  damages  as  the  location 
selected  would  occasion.— Lafayette  Plankroad 
Co.  V.  New  Albany  &  S.  R.  Co.,  13  Ind.  90,  74 
Am.  Dec.  246. 

[b]  (Sap.  1S96) 

Under  Rev.  St.  1804,  §  3644  (Rev.  St. 
1881,  §  3181),  providing  that  no  injunction  shall 
lie  to  restrain  proceedings  for  widening  a  street 
unless  the  council  proceeds  to  appropriate  prop- 
erty on  which  damages  have  been  assessed, 
without  first  causing  the  same  to  be  paid  or 
tendered,  the  burden  is  on  plaintiff  in  an  action 
to  restrain  the  appropriation  of  property  for 
such  purpose,  to  show  that  the  damages  have 
not  been  paid. — City  of  New  Albany  v.  Endres, 
42  N.  E.  683,  143  Ind.  192. 

Fob  Cases  fboic  Other  States, 

See  18  Cent.   Dig.  Em.  Dom.  fi  803. 
See,  also,  15  Cyc.  p.  1006. 

§  296.  Admissibility  in  seneraL 

[a]  (Sap.  1861) 
A  person  not  named  in  the  inquest  of  a 
jury,  in  which  the  names  of  persons  whose 
lands  were  likely  to  be  affected  were  set  forth, 
and  not  having  been  notified,  afterwards  sued 
the  builder  for  damages.  Held,  that  the  record 
of  the  proceedings  upon  a  writ  of  ad  quod 
damnum  upon  the  petition  of  the  builder  was 
not  admissible  in  evidence  to  show  that  the  de- 
fendant had  a  right  to  build  his  dam.— Lane  v. 
Miller.  17  Ind.  58. 

[b]  In  an  action  for  the  destruction  of  the 
means  of  ingress  to  and  egress  from  an  owner's 
property  by  the  construction  of  a  railroad  track 
on  the  adjacent  towpath  of  a  canal,  evidence 
relating  to  the  owner's  putting  in  crossings 
over  the  canal  and  railroad  track  was  admissi- 
ble on  the  question  whether  the  owner's  means 
of  ingress  to  and  egress  from  the  property  had 
been  destroyed.— (App.  1904)  Cincinnati,  R.  & 
M.  R.  R.  V.  Miller,  36  Ind.  App.  26,  72  N.  E. 
827,  73  N.  E.  1001 ;  (1906)  Same  v.  Troutman, 
38  Ind.  App.  700,  75  N.  B.  277;  Same  v.  Pat- 
terson, 30  Ind.  App.  702,  77  N.  E.  1199. 
% 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  804-806. 
See,  also,  15  Cyc.  p.  1007. 


{  297.  —  Valne  of  property. 

Opinion  evidence,  see  Evidence,  §  488. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  807. 
See,  also,  15  Cyc.  p.  1008. 


$298.  — »  Damases. 

Opinion  evidence,  see  Evidence,  $  497, 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Bhn.  Dom.  §  807. 
See,  also,  15  Cyc.  p.  1009. 

§299.   Benefits. 

[a]  (Snpw  1865) 
The  defendant  in  an  action  for  overflowing 
plaintiff's  land  by  the  erection  and  maintenance 
of  a  dam  offered  to  show  the  mill  and  dam 
were  a  public  benefit,  and  a  benefit  to  the  plain- 
tiff. The  evidence  was  held  inadmissible.— En- 
gard  V.  Frazier,  7  Ind.  294. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  808^  809. 
See,  also,  15  Cyc.  p.  1010. 

§  300.  Weight  and  suAoienoy. 

[a]     (Sup.  1859) 

In  an  action  against  a  railroad  company 
to  recover  damages  resulting  from  the  construc- 
tion of  defendant's  road,  defendant  in  its  an- 
swer set  up  a  release  of  such  damages.  Plain- 
tiff in  his  reply  averred  that  the  release  was 
procured  from  him  by  fraudulent  representa- 
tions in  regard  to  the  location  of  the  road 
through  his  lands.  Held,  that  oral  testimony 
of  witnesses,  as  to  what  their  opinion  had  been 
in  reference  to  the  permanent  location  of  the 
road  previous  to  the  execution  of  the  release, 
is  only  matter  of  opinion,  and  not  sufficient  to 
establish  fraud  in  its  procurement.— Ohio  &  M. 
R.  Co.  V.  Bath,  11  Ind.  538. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  811-814. 

§301.  Damases  and  amonnt  of  reooTery. 

For  Cases  erom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  815-819. 
See,  also,  15  Cyc.  p.  995. 

§302.  — »  In  general. 

[a]  (Sap.  1906) 

A  landowner  is  entitled  to  both  direct  and 
consequential  damages  caused  by  the  taking  of 
his  land  for  a  railroad  right  of  way  and  by  the 
operation  of  trains  thereon.— Vandalia  Coal  Co. 
V.  Indianapolis  &  L.  R.  Co.,  1G8  Ind.  144,  79 
N.  E.  1082. 

[b]  (Sup.  1908) 

An  owner  of  property  abutting  on  a  street 
on  which  interurban  cars  were  operated  may 
recover  damages  sustained  up  to  the  time  of 
the  bringing  of  an  action  for  damages  result- 
ing from  the  improper  operation  of  the  cars.— 
Kinsey  v.  Union  Traction  Co.,  169  Ind.  56.*!. 
81  N.  E.  922. 

For  Cases  from  Otuer  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  815,  819. 
See,  also,  15  Cyc.  p.  995. 
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S  303.  — ~  OoBipensation    for    property 
taken  or  for  injnry. 

[a]  (Sup.  1876) 

Where  an  action  is  brought  against  a  rail* 
way  company  for  constructing  its  road  on  plain« 
tiff's  land  without  first  condemning  it,  the  dam- 
ages assessed  may  include  compensation  for  the 
injury,  but  not  the  value  of  the  land  so  ap- 
propriated, as  the  company  by  such  trespass 
acquired  no  title  to  the  land.— Anderson,  L,  & 
St.  L.  R.  Co.  V.  Kemodle,  54  Ind.  314. 

[b]  (Sap.  1892) 

Where,  in  taking  private  property  on  ac- 
count of  the  opening  of  a  street,  a  city,  through 
an  irregularity  in  the  proceeding,  lost  the  bene- 
fit of  having  the  benefits  to  other  landholders 
assessed  against  them,  it  was  the  result  of  its 
own  failure  to  proceed  according  to  law,  of 
which  it  could  not  complain  in  an  action  by 
the  property  owner  against  it  for  the  taking  of 
bis  land.— City  of  Ft.  Wayne  v*  Hamilton,  32 
N.  B.  324,  132  Ind.  487,  32  Am.  St.  Rep.  203. 

[c]  (App.  1894) 

Where  a  railroad  company  wrongfully  ap- 
propriates the  land  for  constructing  and  main- 
taining a  second  track  thereon,  the  probable 
duration  of  the  injury  was  a  proper  inference 
for  the  jury  from  the  fact  o'f  the  use  the  com- 
pany was  actually  making  of  the  siding  and  the 
land  on  which  it  was  constructed. — Pittsburgh, 
C,  a  &  St.  li.  R.  Co.  v.  Harper,  37  N.  E.  41, 
11  Ind.  App.  481. 

Fob  Cases  fboic  Otheb  States, 

See  18  Cent.  Dig.  Em.  Dom.  |§  815-817. 
See,  also,  15  Cyc.  p.  995. 

§  304.  —  Zbcemplary  damages. 
[a]  (Sup.  1876) 
The  damages  recoverable  in  a  civil  action 
against  a  railroad  company  for  unlawfully  en- 
tering upon  and  appropriating  plaintiff's  land 
for  their  road  may  include  comi)ensation  for  the 
wrong,  and  such  ei^emplary  damages  as  the  evi- 
dence may  warrant,  but  should  not  include  the 
value  of  the  land  taken;  for  the  judgment  in 
such  action  does  not  vest  the  land  in  the  com- 
pany.—Anderson,  L.  &  St.  L.  R.  Co.  V.  Ker- 
nodle,  54  Ind.  314. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §  818. 
See,  also,  15  Cyc.  p.  905. 

§  306.  Permanent   injnnotion    or    alter- 
natlTe  relief. 
[a]     (Svp.  1889) 
A  bill  to  enjoin  the  condemnation  of  land, 
or  gravel  thereon,  for  the  construction  of  a  free 
gravel  road,  which  alleges  that  the  commission- 
ers have  established  a  second  gravel  road,  for 
which  plaintiff's  land  will  be  taxed;   that  the 
gravel  on  his  land  can  easily  be  used  for  the 
construction  of  the  second  road;  and  that  the 
cost  of  its  construction  will  be  much  greater  if 
the  gravel  is  taken  for  the  first  road,— cannot  be 


maintained,  as  Rev.  St.  1881,  §f  896,  905,  re- 
lating to  assessment  of  damages  to  land  by  the 
constiniction  of  such  roads,  furnish  an  adequate 
remedy.— Smith  v.  Goodknight,  121  Ind.  312, 
23  N.  E.  148. 

[b]     (Sup.  1890) 

The  question  whether  a  property  owner  is^ 
entitled  to  compensation  for  a  line  of  pipes 
laid  in  the  highway  abutting  his  property  is^ 
one  to  be  tried  on  appeal  from  the  assessment 
of  damages,  and  cannot  be  raised  in  injunction 
proceedings.— Bass  v.  City  of  Ft.  Wayne,  121 
Ind.  389,  23  N.  E.  259. 

Under  Rev.  St.  1881,  §  3266,  relating  ta 
the  condemnation  of  private  property  by  a  mu- 
nicipal corporation  for  public  purposes,  and 
providing  for  an  appeal  from  the  appraisement 
of  the  commissioners  appointed  for  such  pur- 
poses, an  aggrieved  person  cannot  enjoin  the 
proceedings  on  the  ground  that  the  commission- 
ers thus  appointed  were  not  disinterested.  His- 
remedy  is  by  appeal.— Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  EXn.  Dom.  {{  744-749^ 

§307.  THaL 

[a]  (Svp.  1862) 

In  a  suit  against  a  railroad  company  fot 
damages  occasioned  by  the  building  of  the  road, 
resulting  in  a  general  verdict  for  the  plaintiff, 
and  a  special  finding  that  competent  engineers^ 
were  employed  by  the  company  and  no  willful 
or  unnecessary  damage  done,  the  special  find- 
ing does  not  authorize  a  judgment  for  the  com- 
pany in  spite  of  the  verdict.— New  Albany  &. 
S.  R.  Co.  v.  nuff,  19  Ind.  315. 

[b]  (Sup.  1892) 

In  an  action  to  recover  the  value  of  land 
appropriated  for  a  railroad  right  of  way  a  find- 
ing of  the  court  in  favor  of  plaintiff  for  a  spe- 
cific sum  was  proper.— New  York,  C.  &  St.  L. 
Ry.  Co.  v.  Hammond,  32  N.  E.  83,  132  Ind. 
475. 

[c]  (Sup.  1S96) 

Rev.  St.  1894,  §  3644,  provides  that  in 
highway  proceedings,  if  the  commissioners  make 
a  report  to  the  common  council  as  provided,  no- 
injunction  shall  lie  to  restrain  proceedings  un- 
less the  council  shall  proceed  to  appropriate 
property  on  which  damages  have  been  assessed 
without  first  causing  the  same  to  be  paid  or 
tendered,  but  all  other  questions  shall  be  raised 
and  tried  by  appeal  in  cases  where  damages 
have  been  paid  or  tendered;  and  section  3645 
declares  that  it  shall  be  the  duty  of  the  city 
treasurer  to  pay  or  tender,  or  cause  to  be  paid 
or  tendered,  the  damages  assessed  to  the  person 
to  whom  assessed.  //cW,  that  a  finding  that 
damages  had  not  been  tendered  did  not  involve 
a  finding  that  they  had. not  been  paid,  since  an 
actual  offer  of  money  might  have  been  made 
which,  though  insufficient  to  constitute  a  stat- 
utory tender,  and  made  after  suit  brought, 
would  be  sufficient  to  defeat  the  action.— City 
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-of  New  Albanj  ▼. 
Ind.  192. 


Endres,  42  N.  E.  683,  143 


[d]  (App.  1901) 
In  an  action  against  a  railway  company 
for  the  wrongful  appropriation  of  land  without 
plaintiflTs  permission  and  without  payment  of 
-compensation,  an  instruction  that  the  tender 
of  the  amount  of  the  award,  to  be  sufficient, 
must  have  been  made  to  plaintiff,  the  person 
-entitled  thereto,  was  not  objectionable  as  im- 
plying that  the  tender  might  have  been  made 
to  some  other  woman  at  plaintifiTs  home,  and 
using  her  name,  and  therefore  not  pertinent.^ 
Chicago,  I.  &  E.  R.  Co.  v.  Patterson,  59  N.  E. 
<388,  26  Ind.  App.  295. 

Where,  in  an  action  against  a  railway  com- 
pany for  wrongful  appropriation  of  land,  the 
jury  had  been  instructed  that  they  were  the 
judges  of  the  facts,  while  it  was  the  duty  of 
the  court  to  state  the  law  applicable  to  the 
<?ase,  on  whom  rested  the  responsibility  for  the 
correctness  of  such  statements,  and,  no  matter 
what  the  jury*s  individual  opinions  on  the  law 
might  be,  they  should  accept  the  law  as  given 
by  the  court,  and  apply  it  to  the  facts,  an  in- 
struction that  plaintiff  must  show,  by  a  pre- 
ponderance of  the  evidence,  that  the  land  was 
taken  unlawfully,  without  right  or  license,  and 
that  the  things  complained  of  were  unlawfully 
^one,  was  not  objectionable  as  directing  the 
jury  to  determine  the  law  in  a  civil  case,  and 
<^uld  not  have  misled  them.— Id. 

In  an  action  against  a  railway  company 
for  wrongful  appropriation  of  land  without  pay- 
ment of  compensation,  it  was  proper  to  refuse 
an  instruction  that  defendant  had  the  right  to 
rely  on  the  fact  that  certain  parties  were  plain- 
tiffs attorneys  because  they  filed  exceptions  to 
the  award  for  her,  and  afterwards  withdrew 
them ;  and  hence  defendant  was  under  no  ob- 
ligation to  take  notice  of  any  correspondence 
had  with  another  party  in  which  a  demand  was 
made  for  payment  of  the  award,  without  some 
Information  of  plaintiff  having  changed  attor- 
neys or  added  such  person  to  the  list,  since  the 
action  was  not  on  the  award,  but  for  damages 
for  the  wrongful  acts  of  appropriation.— Id. 

Fob  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  K  820-824. 
See,  also,  15  Cyc.  pp.  1010,  1011. 

1 300.  Eifeet  of  JvdBment  for  cUunases 
mo  to  title  to  property. 
[a]     (Sup.  1876) 
Where  an  action  is  brought  by  an  owner 
against  a  railway  company  for  damages  for  con- 
structing its  road  on  his  land  without  first  con- 
denming  it,  the  court  cannot  render  judgment 
giving  title  to  the  railway  company  to  the  land 
80  appropriated.— Anderson,  L.  &  St.  Tj.  R.  Co. 
V.  Kemodle,  54  Ind.  314. 

For  Cases  fbom  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  {  825. 


$  315.  Appeal  and  error. 

Appellate    jurisdiction    as    between    particular 
courts,  see  Courts,  §  220  (11). 

[a]  (Sup.  1868) 

On  an  appeal  in  an  action  for  trespass, 
where  defendant  justified  the  entry  under  an 
order  of  county  commissioners  establishing  a 
township  road,  the  petition,  remonstrance,  re- 
port of  the  reviewers,  and  the  final  order  are 
a  part  of  the  record.— Ruston  v.  Grimwood,  30 
Ind.  364. 

[b]  (App.  1901) 

Where,  in  an  action  for  wrongful  appro- 
priation of  land  by  a  railway  company,  the 
evidence  was  conflicting,  but  fairly  tended  to 
support  a  judgment  for  plaintiff,  it  will  not  be 
disturbed  on  appeal.- Chicago,  I.  &  E.  R.  Co. 
V.Patterson,  59  N.  E.  688,  26  Ind.  App.  205. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  829-833. 
See,  also,  15  Cyc.  pp.  1015,  1016. 

V.   TITIiE  OR  RIGHTS  ACQUIRED. 

Effect  of  judgment  for  damages,   see  ante,   { 
309. 

§317.  Nature  of  estate  or  interest  ac- 
quired. 

[a]  (Sup.  1846) 

The  possession  and  use  of  the  land  taken 
by  a  canal  company  for  its  construction,  by 
eminent  domain,  are  upon  a  condition  subse- 
quent, that  it  will  not  be  in  default  with  respect 
to  the  payment  as  prescribed  in  the  charter,  nor 
with  respect  to  the  erecting  of  the  works  for 
which  the  land  is  taken.— Hankins  v.  Lawrence, 
8  Blackf.  26C. 

[b]  (Sop.  1849) 

Arbitrators  appointed  under  Charter  of 
White  Water  Valley  Canal  Company,  §  11,  for 
the  assessment  of  land  damages,  are  to  assess 
the  whole  value  of  property  injured  by  being 
taken  for  the  canal ;  and,  upon  payment  of  the 
amount  so  assessed,  the  property  so  taken  vests 
absolutely  in  the  company.— Kimble  v.  White 
Water  Val.  Canal  Co.,  1  Ind.  285. 

[c]  (Sup.  1872) 

Acts  1832,  p.  6,  {  0,  provided  that  canal 
commissioners  authorized  to  construct  the  Wa- 
bash &  Erie  Canal  should  enter  upon  and  take 
possession  of  any  lands  or  waters  necessary  for 
the  construction  of  the  canal,  and  that  com- 
pensation be  made  therefor.  Act  Feb.  6,  1835, 
pp.  25,  26, 1  4,  directed  the  commissioners  to  file 
applications  for  daipages,  and  required  a  board 
of  appraisers  to  assess  the  damages,  and  pro- 
vided that,  on  payment  of  the  award,  a  fee 
simple  to  the  premises  so  appropriated  should 
vest  in  the  state.  Act  1836,  p.  6,  provided  for 
a  general  system  of  internal  improvement,  in- 
cluding the  Wabash  &  Erie  Canal,  and  author- 
ized the  board  of  internal  improvement,  which 
was  created  in  the  stead  of  the  canal  commis- 
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sioners,  to  enter  upon,  take  possession  of,  and 
use  lands  for  the  completion  of  any  of  the  con- 
templated improvements.  It  also  provided  that 
the  board  should  pay  the  amount  of  damages 
fixed  by  appraisers,  but  omitted  to  state  what 
should  be  the  tenure  or  quantity  of  the  estate 
acquired.  Section  21  repealed  so  much  of  the 
laws  in  force  as  provided  for  creating  a  state 
board  of  appraisers.  Held,  that  the  acts  were 
in  pari  materia,  and  intended  to  vest  a  fee  of 
lands  taken  in  the  state.— Waterworks  Co.  of 
Indianapolis  v.  Burkhart,  41  Ind.  3G4. 

[d]  (Sap.  1877) 

In  an  action  by  a  grantee  of  the  state  of 
Indiana  of  a  canal  to  quiet  his  title  to  certain 
real  estate  alleged  to  have  been  appropriated 
under  the  provision  of  an  act  for  the  construc- 
tion thereof,  the  complaint  averred  "that,  in  the 
course  of  the  construction  of  said  canal,  the 
state  of  Indiana,  in  the  exercise  of  her  power  of 
eminent  domain,  through  the  agency  of  her 
proper  officers  and  in  the  manner  directed  by 
law,  appropriated  said  land,  ♦  ♦  ♦  to  be 
used  in  the  construction  of  said  canal,  and  con- 
structed said  canal  upon  and  across  the  same, 

♦  ♦    ♦    prior  to  the  27th  day  of  January,  183G ; 

♦  ♦  ♦  that  no  record  was  kept  of  such  ap- 
propriation, or  of  the  quantity  or  location  of 
the  land  appropriated,  or,  if  any  was  kept  it  has 
been  lost  or  destroyed,  and  cannot  be  found,  or 
the  contents  of  it  ascertained."  Held  that,  if 
the  owner  of  land  taken  failed  within  the  time 
prescribed  to  apply  for  assessment  of  his  dam- 
ages, he  waived  his  right  thereto,  and  the  title 
to  such  real  estate  vested  in  the  state  in  fee 
simple,  as  fully  as  if  such  assessment  had  been 
made  and  paid.— Nelson  v.  Fleming,  5G  Ind. 
310. 

[e]  (Snp.  1877) 

Land  that  has  been  condemned  for  street 
purposes  under  1  Rev.  St.  1876,  p.  2G7,  §«  01- 
07,  is  taken  by  the  city  discharged  from  the  lien 
of  a  previous  judgment,  but  not  from  a  mort- 
gage lien.— Gimbel  v.  Stolte,  59  Ind.  446. 

[f]  (Sap.  1882) 

Where  land  is  condemned  for  highway  pur- 
poses, the  county  acquires  only  an  easement, 
and  the  title  and  all  consistent  uses  remain  in 
the  owner  or  occupant.— llagaman  v.  Moore,  84 
Ind.  490. 

[g]  (Sap.  1883) 

A  railroad  by  charter  was  authorized  to  en- 
ter on  and  condemn  land,  not  exceeding  00  ft. 
in  width,  for  right  of  way,  and  a  subsequent  act 
authorized  the  company  to  enter  upon,  and  take 
and  hold  in  fee  simple,  all  estate,  etc.,  necessary 
for  that  purpose.  The  company,  under  the  orig- 
inal charter  and  amendment,  constructed  its 
road  over  the  land  of  plaintiff's  ancestor,  with- 
out any  conveyance  or  gift,  and  without  any 
claim  or  proceeding  instituted  for  the  assess- 
ment of  damages.  Held  that,  by  such  entry 
and  a  construction  of  its  road,  the  company 
acquired  a  fee-simple  title  to  a  strip  across  the 
land  of  plaintiff*s  ancestor  to  the  full  width  al- 


lowable within  the  charter.— Prather  v.  West- 
em  Union  Tel.  Co.,  89  Ind.  501. 

[h]    (Sap.  18S3) 

Where  the  state  took  lands  under  the  gen- 
eral improvement  act  of  1830,  and  no  claim  was 
filed  within  the  time  limited  and  possession  was 
held  by  the  state  and  her  grantees  for  a  period 
of  more  than  40  years,  it  must  be  concluded 
that  a  fee  vested  in  the  state's  grantee. — Brook- 
ville  &  M.  Hydraulic  Co.  v.  Butler,  91  Ind.  134, 
46  Am.  Rep.  580. 

[1]  (Sap.  1892) 
The  right  acquired  by  a  railroad  company 
by  the  appropriation  of  a  right  of  way  under 
the  statute  is  a  mere  easement. — Chicago  &  W. 
M.  R.  Co.  V.  Huncheon,  30  N.  E.  636,  130  Ind. 
529. 

[J]      (App.  1904) 

Under  Bums'  Ann.  St.  1901,  §  5100  et  seq.. 
providing  that  railroads  appropriating  land  shall 
deposit  with  the  clerk  of  court  a  description  of 
the  rights  and  interests  to  be  appropriated,  and 
that  such  land,  rights,  and  interest  shall  belong 
to  the  company  on  making  payment,  and  fur- 
ther providing  that  appraisers  shall  consider 
the  injuries  sustained  by  the  owner,  and  return 
their  assessment  of  damages  to  the  clerk,  set- 
ting forth  the  value  of,  or  injury  to,  the  prop- 
erty, the  appraisers  should  value  the  land  taken 
with  the  buildings  on  it,  and  it  will  be  pre- 
sumed that  the  buildings  are  included  in  the 
award.— Stauffer  v.  Cincinnati,  R.  &  M.  R.  R., 
70  N.  E.  543,  33  Ind.  App.  350. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  §§  834-840 ; 

8  Cent.  Dig.  Canals,  §§  9,  10. 
See,    also,    15    Cyc.    pp.    1018-1021;     note, 
53  C.  C.  A.  004. 


§318.  Extent  of  right  to  use   of  prop- 
erty. 

[a]  (Sap.  1883) 

Where  a  railroad  company  acquired  a  fee- 
simple  title  to  land  for  a  right  of  way,  it  was 
competent  for  the  company,  within  the  limits 
of  such  right  of  way,  to  erect,  or  contract  with 
the  owner  to  erect,  telegraph  poles,  and  main- 
tain a  telegraph  line  along  such  right  of  way.— 
Prather  v.  Western  Union  Tel.  Co.,  89  Ind.  501. 

[b]  (Snp.  1885) 

Where  land  is  appropriated,  under  the  right 
of  eminent  domain,  for  a  canal,  the  presumption 
is  that  all  direct  benefits  to  the  owner  were  in- 
cluded as  part  of  the  assessment  of  damages; 
and  where  there  is  a  direct  benefit  to  the  owner, 
by  reason  of  the  construction  of  an  embankment 
wl)ich  protects  his  land  from  overflow,  it  will 
be  presumed,  after  the  expiration  of  the  time 
prescribed  by  the  statute  of  limitations  for  in- 
stituting an  action,  that  the  owner  received,  as 
part  of  the  consideration  for  the  right  of  way, 
the  benefit  thus  secured  to  his  land,  and  such 
benefit  cannot  be  taken  from  him  by  destroying 
the  embankment— Burk  v.  Simonson,  104  Ind. 
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173,  2  N.  E.   309,  3  N.  E.  826,  54  Am.  Rep. 
304. 

[c]  (App.  1906) 

Where  an  interurban  railroad  company  con- 
demned land  for  the  right  of  way,  it  acquired 
the  right  as  against  adjoining  landowners  to 
construct  additional  tracks  on  such  right  of 
way,  and  to  run  any  number  of  cars  thereon  in 
tlie  proper  management  of  its  business.— Union 
Traction  Co.  v.  Pfeil,  39  Ind.  App.  51,  78  N. 
E.  1052. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  $§  841-846. 
See,  also,  15  Cyc.  pp.  1023-1025. 

{310.   Estate    and    risHts   remalwl-ng  in 
owner. 

[a]  (Sup.  1861) 

The  fee  of  land  over  which  the  public  ac- 
quires a  right  of  way  by  condemnation  remains 
in  the  owner.— Vaughn  v.  Stuzaker,  16  Ind.  338. 

[b]  (Snp.  1888) 

Where  a  strip  of  land  60  feet  wide,  taken 
by  a  railway  company,  is  necessary  to  the  opera- 
tion of  its  road,  and  has  been  in  its  possession 
for  more  than  20  years,  an  owner  of  the  adjoin- 
ing land  cannot  build  a  fence  on  the  strip,  «or 
ask  damages  for  its  removal  by  the  company. — 
Sherlock  v.  Louisville,  N.  A.  &  C.  R,  Co.,  115 
Ind.  22,  17  N.  E.  171. 

[0]  (Sup.  1892) 
In  highway  proceedings  the  public  does  not 
appropriate  the  material  of  which  fences  on  the 
property  are  composed,  but  only  an  easement 
over  the  land.— Hire  v.  Kniseley,  29  N.  E.  1132, 
130  Ind.  295. 

[d]  (App.  1904) 

Where  a  railroad  is  entitled  to  the  posses- 
sion'of  land  through  condemnation  proceedings, 
the  facts,  if  true,  that  it  only  acquired  an  ease- 
ment therein,  and  that  the  dwelling  house  of  a 
property  owner  did  not  pass  to  the  railroad  in 
the  condemnation  proceedings,  but  remained  the 
property  of  the  former  owner,  and  that  the  ap- 
praisers made  their  award,  without  reference  to 
the  value  of  the  building,  on  the  theory  that  it 
did  not  pass  to  the  railroad,  do  not  give  the 
former  property  owner  a  right  to  go  on  the  land 
and  remove  the  building. — Stauflfer  v.  Cincin- 
nati, R.  &  M.  R.  R..  70  N.  E.  543,  33  Ind.  App. 
356. 

[e]  (Sup.  1910) 

In  exercising  the  power  of  eminent  domain 
a  party  may  limit  the  rights  to  be  appropriated, 
and  reserve  in  the  owner  of  the  land  privileges 
not  inconsistent  with  the  public  use  to  be  ac- 
quired, but  a  proprietary  right  reserved  in  the 
owner  and  not  appropriated  is  a  different  thing 
from  a  promissory  stipulation  made  by  the  con- 
demning party  on  its  own  motion.— Indianapolis 
k  C.  TracHon  Co.  v.  Wiles,  91  N.  E.  161. 


For  Cases  fbom  Other  States, 
See  18  Cent.  Dig.  Em.  Dom. 


847-850. 


§  320.   Time  of  pa«sins  of  title  or  right. 

[a]  (Sap.  1885) 

Where  the  owner  appeals  from  the  decision 
giving  him  a  certain  sum  as  damages  for  taking 
his  land,  the  payment  into  court  of  the  amount 
does  not  vest  title  in  the  company  until  the 
determination  of  the  appeal.— Terre  Haute  &  L. 
R.  Co.  V.  Crawford,  100  Ind.  550. 

[b]  (Sap.  1908) 

Acts  1901,  p.  463,  c.  207,  §  5  (Bums'  Ann. 
St.  1901,  §  54(58e),  authorizes  street  railway 
companies  to  exercise  the  right  of  eminent  do- 
main, and  provides  that  the  company  shall  de- 
posit with  a  designated  officer  a  description  of 
the  rights  and  interests  to  be  appropriated,  and 
that  such  lands,  rights,  and  interests  shall  belong 
to  the  company,  to  use  for  the  purpose  specified 
by  making  or  tendering  payment.  The  section 
further  provides  that,  if  the  parties  cannot 
agree  upon  the  compensation,  notice  shall  be 
served  by  delivering  a  copy  of  the  instrument 
of  appropriation,  or,  if  the  owner  be  a  nonresi- 
dent of  the  county,  that  he  may  be  served  by 
publication,  and  that,  upon  the  filing  of  the  act 
of  appropriation  and  delivery  of  such  copy  or 
publication,  three  appraisers  shall  be  appoint'^d 
on  the  application  of  either  party,  who  shall  re- 
turn their  assessment  of  damages.  Held,  that 
the  filing  of  the  instrument  of  appropriation 
with  the  designated  officer  was  a  seizure  and 
appropriation  of  the  land  therein  described,  and 
constituted  the  final  act  of  taking,  upon  which 
title  passed,  and  all  damages  resulting  from  the 
taking  thereupon  vested  in  the  then  owner  of 
the  land  as  a  personal  claim.— Ft.  Wayne  &  S. 
W.  Traction  Co.  v.  Ft.  Wayne  &  W.  R.  Co., 
170  Ind.  49,  &'i  N.  E.  665,  16  L.  R.  A.  (N.  S.) 
537. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  fS  851,  852. 

§  322.   Transfer  of  rights. 
[a]     rSap.  1897) 

Under  Rev.  St.  1894.  {  5160  (Rev.  St.  1881, 
§  3907),  providing  the  manner  for  the  appropria- 
tion of  land  by  a  railroad  company  and  for  as- 
sessing damages  therefor,  as  soon  as  the  appro- 
priation has  been  made  and  possession  taken  the 
rights  of  both  parties  vest;  but  parties  can 
waive  their  rights,  and  where  an  award  made  in 
1880  was  never  paid,  and  no  demand  was  made 
until  1889,  and  no  effort  was  made  by  the  rail- 
road company  to  take  formal  possession  of  the 
land  for  which  the  award  was  made  until  1887, 
when  it  suffered  itself  to  be  dispossessed  a  few 
days  afterwards  by  another  company,  to  which 
last  company  the  original  owners  gave  a  war- 
ranty deed  for  the  land,  both  the  original  owners 
of  the  land  and  the  railroad  company  to  which 
same  was  first  awarded  will  be  held  to  have 
abandoned  their  claims  under  the  condemnation 
proceedings.— Coburn  v.  Sands,  48  N.  E.  786, 
150  Ind.  141. 

Fob  Cases  from  Other  States, 

See  15  Cyc.  p.  1029;  note,  25  Li.  R.  A.  LS9. 
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I  325.  ReTersion. 

[a]     (App.  1909) 

The  title  to  land  condemned  for  highway 
purposes  reverts  to  the  owner  of  the  fee  on  the 
abandonment  of  the  highway,  and  he  is  en- 
titled to  damages  for  its  use  by  an  interurban 
street  railway  company. — Miller  v.  Cincinnati, 
Iv.  &  A.  Electric  St.  R.  Co.,  43  Ind.  App.  540, 
S8  N.  E.  102. 

The  title  to  property  condemned  for  a 
I'ailroad  reverts  to  the  owner  of  the  fee  on  the 
company's  abandonment  of  it,  and  he  is  entitled 
to  damages  for  its  use  by  an  interurban  street 
railway. — Id. 

For  Cases  from  Other  States, 

See  18  Cent.  Dig.  Em.  Dom.  f!  854-856, 

859. 
See,  also,  15  Cyc.  p.  1026. 

EMOTIONAL  INSANITY. 

Affecting  responsibility   for  crime,  see   Crimi- 
nal Law,  §  51. 

EMPLOYER'S  LIABILITY  ACTS. 

8ee  Master  and  Servant,  §§  85-297. 


EMPLOYERS'  LIABILITY  INSUR- 
ANCE. 

See  Insurance,  §§  513,  539. 

EMPLOYES. 

See  Master  and  Servant, 

EMPLOYMENT. 

Brokers,   S|  7-18. 

Servants  in  general.  Master  and  Servant,  §§ 
2-8. 

Witness  by  party  to  action  as  ground  of  im- 
peachment.    Witnesses,  |  369, 

ENACTMENT. 

Municipal  ordinances,  or  by-laws.    Municipal 

Corporations,  S§  106-109, 
Statutes,   §§  17-64. 


ENCROACHMENT. 

Executive  on  judiciary.    Constitutional  Law, 
a  78-80. 
On  Legislature.    Constitutional  Law,  § 
77. 
Judiciary      on      executive.      Constitutional 
Law,  a  71-74. 
On  Legislature.     Constitutional  Law,  § 
70. 


Legislature    on    executive.     Constitutional 
Law,  §  58. 
On  judiciary.     Constitutional  Law,   $i 
51-57. 

On    particalar   apeclea    of   propertr-  ' 

Adjoining  land.  Adjoininq  Landowners,  §  9. 
Restraining.     Injunction,   §  50. 

Highways,  §§  153-164. 

Private  Roads,  §§  7-9. 

Public  property  or  rights  as  nuisance.  Nui- 
sance, §  63, 

Street.  Municipal  Corporations,  §|  691- 
700. 

ENDOWMENT. 

Charities,  SI  1-30. 

Colleges  and  Universities,  ff  4,  6. 

Doweb. 

ENDOWMENT  INSURANCE. 

See  Insurance,  $  203. 

ENEMIES. 

Public  enemy.     War. 

Contracts  tending  to  aid.     Contracts,  | 
133. 

ENGAGEMENT. 

Marriage  promise,  see  Breach  of  Marriagb 
Promise. 

ENGINEERS. 

Fellow   servants.     Master   and    Servant,    { 

198. 
State    house   engineer,    amendment   of    statute 
relating  to  appointment  of.    Statutes,  S 
135. 
Appointment.     States,  |  53. 

ENLISTMENT. 

Army  and  Navt,  {§  17-19, 
Bounties,  §  1. 

ENROLLMENT. 

Judgment,  §§  270-291. 

Legislative  bills.     Statutes,  §  37. 

Records. 

Voters.     Elections,  f  95. 

ENTAIL 

See  Estates  Tail. 

ENTERTAINMENT. 

See  THEATERe  and  Shows. 
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ENTICEMENT. 

Child.    Parent  and  Child,  |  18. 

Female.     Abduction. 

Ilasband   or  wife.   Husband   and  Wm,   || 

322-537. 
Kidnapping. 
Servant   to   leave   employment.     Mabteb   and 

Servant,  f  339. 

ENTIRE  CONTRACTS. 

Contracts,  f  ITL 
Insurance,  f  179. 
Sales,  |  62. 

ENTIRETY.  ESTATE  BY. 

See— 

Devise  of.     Wills,  |  6. 

Husband  and  Wife,   §  14. 

ENTITLING. 

Assignment   of  errors.     Appeal  and   Error, 

S  722. 
Indictment.     Indictment  and  Information, 

1120-26. 
Information   or  complaint.     Indictment  and 

Information,  §  48. 
Ordinances.     Municipal     Corporations,     f 

112. 
Pleadings^ 

Justices  of  the  Peace,  |  91. 
Pleading,  §  43. 
Statutes,  ff  195-126. 

ENTRANCE  FEES. 

Fartheiance  of  gambling  contest,  see  Gauino, 

ENTRAPMENT. 

Defense  to  criminal  prosecution,  see  Criminal 
Law,  I  37. 

ENTRY. 

Appearance,  S  5. 

Assignment  of  judgment.     Judgment,    §840. 
Bail  for  stay  of  execution  on  justice's  judg- 
ment.   Justices  of  the  Peace,  f  135. 
Cause  on  appeal.    Justices  of  the  Peace,  § 

161. 
Credits   in   account  as  evidence  of  part   pay- 
ment within  statute  of  limitations.    Lim- 
itation OF  Actions,  f  159. 
On  partial  satisfaction  of  judgment.   Judg- 
ment, §  895. 
Debits    or    credits    as    mode    of    paying    debt. 

Payment,  S  25. 
Default— 

Damages,  §  195. 
Judgment,  §  120. 


Demised    premises    under    title    paramount    as 
eviction  of  tenant.  Landlord  and  Tenant, 
§  174. 
Deposit  in  bank.      Banks  and  Banking,   § 

121. 
Enforcement  of  forfeiture  for  breach  of  condi- 
tion in  will.    Wills,  §  667. 
Foreclosure  of  mortgage.     Mortgages,  §  323. 
Judgment— 

Judgment.  §1  61-64,  270-291. 
Justices  of  the  Peace,  §  125. 
Fees  of  clerks  of  state  courts.    Clerks  of 

C0URT6,  §  20. 
In  criminal  prosecutions.    Criminal  Law, 

§  994. 
In  probate  proceedings  and  actions  relating 

to  wills  or  probate.     Wills,  |  353. 
On    award    of   arbitrators.     Arbitration 
AND  Award,  {  84. 
Land,  by  force.     Forcible  Entrt  and  De- 
tainer. 
Taken  for  public  use,  on  deposit  of  com- 
pensation in  court     Eminent  Domain, 
I  76. 
Levy  of  execution.     Execution,  §{  138-140, 
Motions,  f  17. 
Order.    Motions,  f  56. 
Public  lands.     Public  Lands,  {§  2^-41. 
Recognizance  of  replevin  bail.     Execution,  | 

158. 
Re-entry  by  landlord.     Landlord  and  Ten- 
ant, a  275-318. 
Satisfaction  of  execution.     Execution,  §  350. 
Of  judgment  vacating.    Judgment,  §  898. 
Of   mortgage.     Mortgages,    §§   311,   312, 
314. 
Verdict  or  findings.    Criminal  Law,  §  892. 

ENTRY,  WRIT  OF. 

In   particular  action*   or  proceedings. 

Damages  for  wrongful  entry  upon  or  injury  to 

real   property— 

Forcible  Entrt  and  Detainer,  §§  1-43. 

Trespass. 

Recovery  of  possession   of  real   property,  and 

damages  for  detention  thereof.     Ejectment. 

For  Oases  from  Other  States, 

See  18  Cent.  Dig.  Entry,  Writ  of. 
See,  also,  15  Cyc.  pp.  1057-1083. 

ENUMERATION. 

8ee-^ 
Census. 

Children  for  school  purposes.     Schools  and 
School  Districts,  i  43. 


EN  VENTRE  SA  MERE. 

Children    included    in    devise    or    bequest,    see 
Wills,  §  524. 
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EQUITABLE  ESTATES. 


EPIDEMIC. 

See—' 

Health   regulation— 

Health,  §§  22-25. 

Schools  and  School  Distbicts,  §§  156- 
158. 

EQUALITY. 

See—* 

Apportionment  of  legislatiye  districts.    States, 
§  27. 
Of  taxation— 
Licenses,  {  7. 
Taxation,   §S  39-45,  194. 
Constitutional   requirement  as  to  equality  and 
UDiformity    of    assessments    for    public    im- 
provements.     Municipal   Cobpobations,    § 
407. 

EQUALIZATION. 

See— 

Advancements.     Descent  and  Distbibution, 

§  109. 
Assessments  for  taxation — 

Municipal   Cobpobations,   f  974. 
Taxation,  §§  446^-450. 
Board    of,    amendment   of    statute    relating   to 
meetings.     Statutes,  {  131. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional   Law,   fS   209-249. 

EQUITABLE  ASSIGNMENTS. 

See-' 

Assignments,  §{  47-52. 

Judgment,  §  843. 

MOBTGAOES,  §§  233-236. 

Mutual  benefit  insurance.     Insubance,  |  728. 

EQUITABLE  CONVERSION. 

See  CoNVEBSioN. 

EQUITABLE  DEFENSES. 

Pleading,  see  Pleading,  §§  79,  205. 

In  partl<*al«r   action*   or   proceedlnff*. 

See — 

Action,  {  24. 
Ejectment,  §§  26,  27. 
Subbogation,  §  40. 


See- 

Assets  of  estate  of  decedent.     Bxecutobs  and 

Administbatobs,  §  45. 
Distinguished  from  equitable  title.     Mobtqag- 

ES,  §  594. 

MOBTGAGES. 

Subject  to  dower.     Doweb,  {  14. 

To  execution.     Execution,  §§  40,  41. 
Tbusts. 

EQUITABLE  ESTOPPEL 

See- 
Defense  to  action  of  ejectment     Ejectmeni 

§  27. 
Estoppel,  §{  52-120. 


EQUITABLE  LIENS. 

See— 

Liens,  {  7. 

Vendob  and  Pubchaseb,  §  254. 

EQUITABLE  MORTGAGES. 

See  Mobtgages,  SS  26-29. 

EQUITABLE  PLEDGES. 

See  Pledges,  f  14. 

EQUITABLE  SET-OFF. 

See  Set-Off  and  Countebclaim. 

EQUITABLE  TITLE. 

See- 

Sufficiency  of,  to  support  action  to  quiet  title- 
Quieting  Title,   §  10. 
Ejectment     Ejectment,  §  13. 
Variance  between  allegations  and  proof  relat- 
ing to.    Pleading,  §  393. 

EQUITIES  OF  REDEMPTION. 

Subject  to  execution,  see  Execution,  §§  36-38. 
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EQUITY. 

Scope-Note. 

[INCLUDES  administration  of  equity  as  a  distinct  system  of  jurisprudence,  either  by 
aeparate  courts  of  chancery  or  by  other  courts  exercising  chancery  powers ;  nature,  grounds, 
limits,  and  subjects  of  jurisdiction  in  equity  in  general ;  principles  and  maxims  of  equity 
jnrisprudence ;    and  procedure  peculiar  to  suits  in  equity. 

[EXCXUDES  jurisdiction  of  courts  of  equity  and  its  exercise  over  particular  classes 
of  persons  or  species  of  property  or  estates  therein  (see  Infants;  Partnership;  Trusts; 
and  other  specific  heads);  particular  equitable  estates,  rights,  and  defenses  (see  Estates; 
Alignments;  Mortgages;  Liens;  Estoppel;  Set-Off  and  Counterclaim;  and  other  specific 
heads);  particular  equitable  remedies  (see  Injunction;  Quieting  Title;  Cancellation  of  In- 
itruments;  Reformation  of  Instruments;  Specific  Performance;  Account;  Discovery;  and 
other  specific  heads) ;  equitable  relief  and  equitable  defenses  in  actions  at  common  law 
or  under  practice  acts  or  codes  abolishing  distinction  between  actions  at  law  and  suits 
la  equity  (see  Action;  Pleading;  and  titles  of  particular  proceedings  in  actions) ;  appeals 
trom  decrees  or  orders  in  equity  (see  Appeal  and  Error);  costs  In  equitable  cases  (see 
Costs) ;  and  organization  and  general  conduct  of  business  of  courts  of  equity  (see  Courts). 
For  complete  list  of  matters  excluded,  see  cross-references,  iKJst.l 

£\ 

Analysis. 

I.  Jurisdiction,  Principles,  and  Maxims. 

rp  (A)  Nature,  Grounds,  Subjects,  and  Extent  of   Jurisdiction  in 

General. 

§    1.  Nature  and  source  of  jurisdiction. 

§    3.  Grounds  of  jurisdiction  in  general. 
I  §    4.  Accident. 

F.  I  §    5.  Mistake. 

/  §    6.  In  general. 

/  §    7.  Of  law. 

§   8. Of  fact. 

§    9.  Of  expression. 

§10.  Fraud. 

§  11.  In  general. 

§  12.  Actual  fraud. 

§  13.  Inequitable  or  unconscionable  transactions. 

§  15.  Subjects  of  jurisdiction  in  general. 

§  18.  Community  or  uncertainty  of  ownership  or  interest. 

§  21.  Fiduciary  rights  and  obligations. 

§23.  Contracts  in  general. 

§  24.  Penalties  and  forfeitures. 

§  25.  Illegal  contracts,  combinations,  and  transactions. 

§  37.  Retention  of  jurisdiction  acquired. 

§  39.  Complete  relief. 

§  41.  Denial  of  equitable  relief. 

§  42.  Waiver  of  objections. 

(B)  Remedy  at  Law  and  Multiplicity  of  Suits. 

§  43.  Existence  of  remedy  at  law  and  effect  in  general. 
\                              §  44.  Exclusive  or  concurrent  jurisdiction. 
1                              §  45.  Adequacy  of  legal  remedy. 
'  §  46.  In  general. 

§  48.  Performance  or  breach  of  contract. 

§  51.  Multiplicity  of  suits. 

§  53.  Waiver  of  objections. 
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I.  Jurisdiction,  Principles,  and  Maxims — Continued. 
(C)  Principles  and  Maxims  of  Equity. 

§  54.  Application  and  operation  in  general. 

§  56.  Equity  regards  substance  rather  than  form. 

§  57.  Equity  regards  that  as  done  which  ought  to  be  done. 

§  61.  Where  equities  are  equal,  the  law  will  prevail. 

§  64.  Equity  aids  the  vigilant,  not  those  who  sleep  on   their 

rights. 
§  65.  He  who  comes  into  equity  must  come  with  clean  hands. 
§  66.  He  who  seeks  equity  must  do  equity. 

II.  Laches  and  Stale  Demands. 

§  67.  Nature  and  elements  in  general. 
§  68.  Grounds  and  essentials  of  bar. 

§  69.  In  general. 

§  70.  Knowledge  of  facts. 

§  71.  — r—  Lapse,  of  time. 

§  72.  Prejudice  from  delay  in  general. 

§  73.  Loss  of  evidence. 

§  74.  Excuses. 

§  75.  In  general. 

§  77.  Pecuniary  condition,  insolvency,  or  bankruptcy, 

§  83.  Recognition  of  right  by  adverse  party. 

§  87.  Following  statute  of  limitations. 

III.  Parties  and  Process. 

§  89.  Parties  in  general. 

§  90.  Necessity  and  effect  of  interest. 

§  91.  Nature  and  extent  of  interest. 

§  114.  Intervention. 

§  115.  Bringing  in  new  parties. 

§  117.  Defects  and  objections  as  to  parties. 

§  120.  Subpoena. 

§  121.  Nature  and  necessity. 

§  123.  Service. 

§  127.  Appearance. 

IV.  Pleading. 

(A)  Original  Bill. 

§  128.  Nature  and  office. 

§  138.  Prayer  for  relief. 

§  141.  Form  and  sufficiency  of  allegations  in  general. 

§  145.  Double  aspect. 

§  146.  Multifariousness. 

§  147.  In  general. 

§  148.  Misjoinder  of  causes  of  actioa 

§  149.  Misjoinder  of  complainants. 

§  150.  Misjoinder  of  defendants. 

§  153.  Construction  and  operation. 

(B)  Plea,  Answer,  and  Disclaimer. 

§  156.  Pleas. 

§  163.  In  bar  of  relief. 

§  169.  Answer  in  support  of  plea. 

§  177.  Answer. 

§  186.  Denials  and  admissions. 

§  189.  Sufficiency  of  discovery  in  general. 

§  191.  Impertinence  and  scandal. 

§  193.  Attachment  to  compel  answer. 
§194.  Failure  to  answer. 

(C)  Cross-Bill  and  Plea  and  Answer  Thereto. 

§  195.  Nature  and  office  of  cross-bill. 
§  196.  Necessity  for  cross-bill. 
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IV.  Pleading — Continued. 

(C)  Cross-Bill  and  Plea  and  Answer  Thereto— Continued. 

§  200.  Time  for  filing  cross-bill. 
§  202.  Sufficiency  of  cross-bill. 

(D)  Replication. 

§212.  Sufficiency. 

§  213.  Failure  to  reply. 

(E)  Demurrer,  Exceptions,  and  Motions. 

§  214.  Mode  of  making  objections  to  pleading. 
§  218.  Grounds  for  demurrer  to  bill. 

§  223.  Objections  to  substance  of  bill. 

§228.  Form  and  requisites  of  demurrer. 

§  231.  Scope  and  extent  of  demurrer  in  general. 

§  232.  Demurrer  to  bill  good  in  part. 

§  242.  Operation  and  effect  of  decision  on  demurrer. 

§  244.  Answer  after  demurrer  overruled. 

§  247.  Amendment  after  demurrer  sustained. 

§  250.  Necessity  of  exceptions. 

§  25514.  Withdrawal  or  waiver  of  exceptions. 

§  259.  Further  answer  after  exceptions  sustained. 

§  261.  Motions  relating  to  pleadings. 

§  263.  Striking  out  pleading. 

§  264.  Striking  out  part  of  pleading. 

(F)  Amended  and  Supplemental  Pleadings  and  Revivor. 

§  266.  Amendment  as  of  course. 
§  268.  Amendment  of  bill. 

§  271.  Condition  of  cause. 

§  278.  Amendment  of  plea  or  answer. 

§  281.  Condition  of  cause. 

§  283.  Matter  making  new  defense. 

§  293.  Form  and  sufficiency  of  amended  pleading. 
§  294.  Supplemental  bill  or  cross-bill. 

§  296.  Grounds. 

§  302.  Further  or  additional  answer. 
§  303.  Bill  of  revivor. 

§  306.  Grounds. 

§  306.  Form  and  sufficiency. 

§  308.  Plea  and  answer. 

(G)  Signature,  Verification,  Filing,  and  Service. 

§  321.  Filing  and  notice  thereof. 

(H)  Issues,  Proof,  and  Variance. 
§  325.  Matters  to  be  proved. 
§  326.  Evidence  admissible  under  pleadings. 
§327.  Variance  between  allegations  and  proof. 

(I)  Defects  and  Objections,  and  Waiver  Thereof. 

§  330.  Waiver  of  objections  to  pleadings  in  general. 

V.  Evidence. 

§  337.  Pleadings  as  evidence  in  general. 
§  338.  Answer  as  evidence. 

§  339.  In  general. 

§  340.  Responsiveness. 

§  342.  Answer  not  under  oath. 

§  343.  Waiver  of  answer  under  oath. 

§  344.  For  or  against  codefendant. 

§  345.  Evidence  to  overcome  answer. 

§  346.  Presumptions  and  burden  of  proof. 

VI.  Taking  and  Filing  Proofs. 

§  349.  Taking  in  general. 
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VII.  Dismissal  Before  Hearing. 

§  359.  Voluntary  dismissal. 
§  360.  Involuntary  dismissal. 
§  362.  Grounds. 

VIIL  Hearing,  Submission  of  Issues  to  Jury,  and  Rehearing. 

§  369.  Condition  of  cause. 

§  371.  Separate  hearings  in  same  cause. 

§  375.  Continuance. 

§  376.  Submission  of  issues  to  jury. 

§  377.  In  general. 

§  378.  Issues  proper  for  jury. 

§  379.  Proceedings  for  award  and  framing  of  issues. 

§  380. . Proceedings  at  trial. 

§  381.  Verdict  and  findings. 

§  382.  New  trial. 

§  385.  Reception  of  evidence. 

§  390.  Objections  and  exceptions. 

§  391.  Waiver  and  correction  of  irregularities  and  errors. 

§392.  Rehearing. 

IX.  Masters  and  Commissioners,  and  Proceedings  Before  Them. 

§  393.  Appointment,  qualification,  and  tenure. 
§  404.  Evidence  on  reference. 
§406.  Report. 

§  408.  Return  of  evidence. 

§  409.  Operation  and  effect. 

§  410.  Objections  and  exceptions  to  report  and  hearing::  thereof. 

X.  Decree  and  Enforcement  Thereof. 

§  415.  Nature  and  essentials  in  general. 
§  417.  Decree  pro  confesso. 

§  418.  Requisites  and  validity. 

§  419.  Opening  or  setting  aside. 

§  423.  Nature  and  extent  of  relief  in  general. 

§  424.  Incidental  or  alternative  relief. 

§  425.  Denial  of  relief. 

§  426.  Relief  to  defendant. 

§  427.  Conformity  to  pleadings,  proofs,  and  findings. 

§  429.  Amendment  or  modification. 

§  430.  Opening  or  vacating. 

§  431.  Construction  and  operation. 

§  437.  Enforcement  in  general. 

§  441.  Bill  to  enforce  decree. 

XI.  Bill  of  Review. 

§  443.  Decrees  reviewable. 
§  444.  Grounds. 

§  446.  Errors  and  irregularities. 

§  447.  New  matter. 

§452.  Limitations  and  laches. 

§457.  Parties. 

§  460.  Form  and  sufficiency. 

§  461.  Plea  and  answer. 

§  462.  Demurrer  to  bill. 

§  464.  Hearing  and  determination. 

§  466.  Operation  and  eflFect  of  reversal  of  former  decree. 
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Abolition  of  distinction  between  actions  at  law 

and  suits  in  equity.    Action,  §  25. 
Appellate  jurisdiction  of  cases  in  equity  as  be- 
tween   particular    courts.      Coubts,    §    220 
(10). 
Attachment  in   suits   in  equity  or  actions  on 

equitable  grounds.     Attachment,  §  12. 
Contracts  within  statute  of  frauds  as   ground 
for  equitable  relief.     Frauds,   Statute  of, 
§  142. 
Costs,  award,  discretion  of  court.    Costs,  §  13. 
Cy  pres  doctrine.    Chabities,  §  37. 
Election    as    between    provisions    of    will    and 
other  rights,  equitable  origin.    Wili^,  §  779. 
Equitable  action   distinguished  from  action  at 
law.    Action,  §§  21-25. 
Assignment — 

Assignments,  §§  47-52. 
Judgment,  §  843. 
MOBTGAGES,   §§  233-236. 
Conversion.     Convebsion. 
Defenses  in  action  at  law— 
Action,  §  24. 

EJECTMENT,    §§  26,   27. 

Subrogation,  §  40. 
Estates— 

Mortgages. 
Trusts. 
Estates   as    assets    of    estate    of   decedent. 
Executobs  and  Administbatobs,  §  45. 
Estates    or    interests    subject    to     dower. 

Dower,  §  14. 
Estates    or   interests   subject   to   execution. 

Execution,  §§  40,  41. 
Estoppel.     Estoppel,   §§  52-120. 
liens — 

Liens,  i  7. 

Vendor  and  Purchaser,  §  254. 
Mortgages,     Mortgages,   §§  26-29. 
Pledges.     Pledges,  §  14. 
Relief  in  action  at  law.     Action,   §  23. 
Remedies    in    aid    of   garnishment.      Gar- 
nishment, I  120. 
Set-off.     Set-Ofp  and  Counterclaim. 
Title,     suflBciency     to     support     ejectment. 
Ejectment,  §  13. 
Equities  and  defenses  against  assignee  of  bill 
or  note.    Bills  and  Notes,  §§  314-322. 
Against  assignee  of  mortgage.     Mortgag- 
es, §§  255-258. 
Against  bona  fide  purchasers  of  land.   Ven- 
dor and  Purchaser,  §  239. 
Joinder  of   legal   and   equitable  causes  of   ac- 
tion.    Action,  §  46. 
Judgment  in  action  at  law  as  bar  to  suit  in 
equity  and  vice  versa.    Judgment,  §  551. 
Lien  on  equitable  interest.     Judgment,   § 
780. 
Jurisdiction    of   justices   of   the    peace.     Jus- 
tices of  the  Peace,  $  47. 
Of  probate  courts.     Courts,  §  200^. 
Pleading  conclusion  of  law  as  to.     Plead- 


CrosS'Referen  ces. 

Limitation  of  equitable  actions  and   remedies. 

Limitation  of  Actions,  §  37. 
Merger   of   equitable   and    legal    estates.      Es- 
tates, §  10. 
Redemption — 

Chattel  Mortgages,   §§  293-296. 
Mortgages,  §§  591-624. 
Transfer,  mortgagor.    Mortgages,  §§  272- 
297. 
Right  to  trial  by  jury  in  equity  cases.     Jury, 

S  13. 
Transfer  of  causes  from  equity  docket  to  law 
docket,  and  vice  versa.    Trial,  §  11. 


Partlcalar  sabjects  of  eqal table  Jarlsdlc- 
tlon  and  equitable  remedies. 

See-- 
Account. 

Accounting    by     guardian.      Guardian    and 
Ward,  §  144. 

Appointment  of  trustee.     Trusts,  §  158. 

By  heirs  or  distributees.     Descent  and  Dis- 
tribution, §  90. 

By    or    against    executors    or    administrators. 
Executors     and     Administrators,     § 
421. 
Executors   de   son  tort.     Executors  and 
Administrators,  §  544. 

Cancellation   of   Instruments. 

Claims  for  loss  insured  against.     Insurance, 
§  608. 

Compelling  support  of  child  by  parent.     Par- 
ent AND  Child,  §  3. 

Confirmation   of  conveyances  between  husband 
and  wife.    Husband  and  Wife,  §  47. 

Control     of     guardianship.      Guardian     and 
Ward,  §  2. 

Creditors'   Suit. 

Determination  of  title  ^  to  office.     Municipal 
Corporations,  §  136. 

Discovery,  §§  1-27. 

Disposition  of  dead  body.     Dead  Bodies,  §  1. 

Dissolution     and     accounting    of    partnership. 
Partnership,  §  318. 
Of   corporation.     Corporations,    §   609. 

Enforcement  of  assessment  for  public  improve- 
ments.    Municipal  Corporations,  §  553. 

Establishment      and      enforcement     of     trust. 
Trusts,  §  359. 

Foreclosure   of   mechanic's   lien.      Mechanics' 
Liens,  §  245. 

Fraudulent  Conveyances,  §§  237-242,  245- 
248,  250-255,  258-300,  304,  308-321,  325^327. 

Impeachment  of  award   for  misconduct  of  ar- 
bitrators.    Arbitration  and  Award,  §  82. 

Infants'  property.     Infants,   §  33. 

Injunction. 

iDsane  person's  property.    Insane  Persons,  § 
69. 

Interpleader. 

I^st  Instruments,  §  14. 

Married    women's    property.      Husband    and 
Wife>  §  76. 

Marshaling  Assets  and  Securities. 

Ne  Exeat. 
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Nuisance,  ${  18-39. 
Quieting  Title. 
Receivebs. 

Refobmation  of  Instbuments. 
Relief   from  judgment     Judgment,    §§   403- 
467. 
Provisions  in  insurance  policy  for  immedi- 
ate notice  of  claim.     Insubance,  §  533. 
Usurious  contract!    Usuby,  §§  91-95. 
Remedies  of  taxpayers  against  county.    Coun- 
ties, §  196. 
Setting    aside    mutual    settlement.      Compso- 
hise  and  Settlement,  $  19. 


Setting  aside,  etc.--(Cont*d). 

On  vacation  of  award.    Abbitbation  and 
AWABD,   §  78. 

Sale  on  execution.     Execution,   $  256. 
Specific  Pebfobmance. 
subbogation. 
Tbusts. 

ReTieiT  on  appeal. 

Motion   for  new  trial  for   purpose  of  review. 

Appeal  and  Erbob,  §  283. 
Scope  and  extent,  see  Appeal  and  Ebbob,  |§ 

847,  987,  1000,  1009,  1054,  1065. 


I.  JURISDICTION,  PRINCIPLES,  AND 


(A)  NATURE,  GROUNDS,  SUBJECTS,  AND 

EXTENT  OP  JURISDICTION 

IN  GENERAL. 

Appellate  jurisdiction  of  cases  in  equity  as  be- 
tween particular  courts.     Coubts,  §  220(10). 
E3quity  jurisdiction  of  circuit  courts.    Coubts, 
§  132(2). 
Of  municipal  courts.     Coubts,    §  188. 
Of  superior  courts.     Coubts,    §  132(3). 
Injunction,  ||  11-22. 

§   1.    Nature  and  source  of  jurisdiction. 

[a]  (Sup.  1892) 
Courts  of  general  jurisdiction  have  power 
to  grant  equitable  relief,  not  only  under  the 
code  of  practice,  but  inherently,  as  necessary 
to  the  complete  administration  of  justice.— Rat- 
liff  V.  Stretch,  30  N.  E.  30,  130  Ind.  282. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  1,  3,  6. 
See,  also,  10  Cyc.  pp.  23-30. 

§  3.  Grounds  of  jnrisdiction  in  general. 
[a]  (Sap.  1855) 
A  person  who,  with  his  eyes  open,  purchas- 
es property  for  a  sum  greatly  exceeding  its  val- 
ue, cannot  obtain  relief  in  equity  on  that  ac- 
count—Marshall v.  Billingsly,  7  Ind.  250. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  S§  7-12. 
See,  also,  16  Cyc.  p.  30. 

§  4.    Aooident. 

[a]  (Snp.lS90) 
When  an  accident  occurs  which  was  not 
anticipated  and  provided  for  when  the  contract 
was  made,  and  which  leaves  one  of  the  parties 
remediless  in  a  court  of  law,  the  jurisdiction 
of  a  court  of  equity  may  then  be  invoked  to 
give  relief  against  the  accident.—City  of  Bloom- 
ington  V.  Smith,  23  N.  E.  972,  123  Ind.  41,  18 
Am.  St  Rep.  310. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  13,  20. 
See,  also,  16  Cyc.  pp.  66,  67. 


§   5.    Mistake. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  14-20. 
See,  also,  16  Cyc.  pp.  66-75. 


§  6.    —  In  K«neral. 

[a]  (Sup.  1864) 

A  person  cannot  obtain  relief  from  a  con- 
tract on  the  ground  of  mistake,  where  he  al- 
leges that  it  was  not  drawn  for  the  purpose 
of  expressing  and  conforming  to  and  with  the 
intention  of  the  parties,  as  understood  and 
agreed  to  in  a  previous  contract,  but  that,  by 
inadvertence  of  the  draftsman,  it  failed  to  ex- 
press the  intention  of  the  parties  in  a  certain 
particular.—Oiler  v.  Gard,  23  Ind.  2ia 

Relief  will  be  granted  in  cases  of  mistake 
in  written  instruments  only  when  there  is  a 
plain  mistake  clearly  made  out  by  satisfactory 
proofs. — Id. 

[b]  (App.  1909) 

Ejquity  will  relieve  from  a  mutual  mistake 
of  fact,  of  mixed  fact  and  law,  and  sometimea 
of  law.— McCord  v.  Bright,  87  N.  E.  654. 

Fob  Cases  fbok  Otheb  States, 
See  19  Cent.  Dig.  Equity,  f  14. 
See,  also,  16  Cyc.  p.  68. 


§7.    Of  law. 

[a]  (Sap.  1865) 

A  mistake  purely  of  law  is  no  gronnd  of  re- 
lief in  equity,  but  it  may  be  accompanied  by 
such  circumstances  as  will  entitle  the  party  to 
relief.— Carley  v.  Lewis,  24  Ind.  23. 

[b]  (Sup.  1883) 

Equity  will  not  relieve  a  party  against  miH- 
takes  of  law.— Hollingsworth  v.  Stone,  90  Ind. 
244. 

E^quity  will  relieve  from  mistakes  of  law 
where  they  are  accompanied  by  special  circum- 
stances, such  as  misrepresentation,  undue  in- 
fluence, or  misplaced  confidence.— Id. 

Fob  Cases  fbok  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  15,  16. 
See,  also,  16  Cyc.  pp.  73-75;  note,  10  Am. 
Dec.  323;    note,  55  Am.  St.  Rep.  494. 
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{  8.    Of  f  aot. 

[a]  (Sup.  1865) 

Mistake  or  ignorance  of  facts  on  the  part 
of  parties  to  a  contract  is  a  proper  subject  of 
relief  only  where  it  constitutes  a  material  in- 
gredient in  the  contract,  and  disappoints  the 
intention  of  the  parties  by  a  mutual  error,  or 
where  it  is  inconsistent  with  good  faith,  and 
proceeds  from  a  violation  of  the  obligations 
which  are  imposed  by  law  upon  the  conscience 
of  either  party.  But  where  each  party  is  equal- 
ly innocent,  and  there  is  no  concealment  ol 
facts  which  the  other  party  has  a  right  to  know, 
and  no  surprise  or  imposition  exists,  the  mis- 
take or  ignorance,  whether  mutual  or  unilateral, 
lays  no  foundation  for  equitable  interference.— 
Beaver  v.  Trittipo,  24  Ind.  41. 

[b]  (Sup.  1883) 

A  i^arty  will  be  relieved  against  his  own 
mistake  or  carelessness  wiiere  no  rights  of 
third  persons  have  intervened,  but  not  where 
rights  have  been  lost  and  money  parted  with, 
on  the  faith  of  the  apparent  facts,  without  fault 
of  any  one  except  the  party  seeking  relief.— 
Gray  v.  Robinson,  90  Ind.  527. 

Fob  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  ff  14,  17-20. 

See,  also,  16  Cyc.  pp.  68-72 ;    note,  45  Am. 

Dec.  631;    note,  55  Am.  St.  Rep.  494. 

I   9.    —  Of  ezpreMion. 

[a]    (Sup.  1842) 

A  court  of  chancery  has  no  authority  to 
correct  a  mistake  in  the  description  of  the  land 
in  a  petition  and  notice  for  partition.— Mahan  v. 
Reeve,  6  Blackf.  215. 

For  Cases  from  Other  States, 

See  10  Cent.  Dig.  Equity,  ff  17-20. 

§  10.   Fraud* 

Ground  of  action  for  account,  see  Account, 
S7. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  {§  21-26. 
See,  also,  16  Cyc.  pp.  81-88. 

$11.  — —  In  seneraL 

[a]  (Svp.  1864) 

A  person  is  not  entitled  to  the  aid  of  a 
court,  on  the  ground  of  fraud,  where  he  only 
alleges  that  the  other  party  acted  under  a  con- 
tract with  an  intention  to  defraud  him.— Oiler 
T.  Gard,  23  Ind.  212. 

[b]  (App.  1910) 

Equity  aims  to  protect  against  fraud  In  its 
infinite  variety,  but  takes  notice  only  of  the 
basic  wrongs  made  so  by  the  relation  existing 
between  the  parties  to  a  particular  transaction 
and  accomplished  through  manipulations,  con- 
cealment, and  fraud  made  possible  by  the  dis- 
parity between  them  as  to  information,  intelli- 
gence, and  confidence  inspired  by  previous  deal- 
ings and  associations.— Yuster  v.  Keefe,  90  N. 
E.  920. 


For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Eijuity,  §§  21,  23,  24. 
See,  also,  16  Cyc.  p.  81. 

§12.  — -  Actual  fraud. 
[a]    (Sup.  1906) 

Where  a  bankrupt's  trustee  joined  several 
creditors,  alleged  to  have  received  a  fraudulent 
preference,  as  defendants  to  a  single  bill  to  re- 
cover the  same,  alleging  that  the  bankrupt  en- 
tered into  a  conspiracy  with  each  defendant  to 
defraud  all  his  other  creditors,  but  it  did  not 
appear  that  the  conspiracy  was  in  progress  when 
the  bankrupt  made  the  several  transfers  or 
pajTments  complained  of,  but  only  that  he  made 
them  in  fulfillment  of  fraudulent  designs,  and 
plaintiff  demanded  a  recovery  from  each  sepa- 
rate defendant  of  the  amount  of  the  paymcnf 
made  to  him,  the  bill  was  not  maintainable  on 
the  ground  of  conspiracy.— Boonville  Nat.  Bank 
V.  Blakey,  76  N.  B.  529,  166  Ind.  42r7. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Equity,  {  22. 
See,  also,  16  Cyc.  p.  86. 

§13.  — *  Inequitable  or  unoonscionable 
tranaaotlons. 

[a]  (Sup.  1854) 

R.  agreed  to  convey  to  S.  certain  land,  in 
consideration  whereof  S.  was  to  assign  to  R. 
two  land  warrants.  R.  was  to  have  possession 
of  the  land  until  the  following  spring,  and  S. 
was  to  be  entitled  to  R.'s  interest  in  the  crop. 
For  the  performance  of  these  conditions  a  cer- 
tain penalty  was  annexed  to  tiie  agreement.  A 
bill  filed  by  S.  alleged  a  tender  of  the  land  war- 
rants, and  a  demand  upon  R.,  and  refusal  by 
him  to  deliver  the  deed.  The  bill  further  al- 
leged that,  before  the  making  of  the  contract.  It. 
mortgaged  the  land,  and  that  after  >S.  took 
possession  in  the  said  spring  he  was  compelled 
to  pay  off  the  mortgage.  The  prayer  of  the  bill 
was  that  S.  be  allowed  to  retain  the  warrants 
at  their  value,  and  that  R.  be  compelled  to 
make  a  deed  in  pursuance  of  the  contract,  and 
be  decreed  to  pay  to  S.  the  amount  paid  by  him 
to  satisfy  the  mortgage,  deducting  the  value  of 
the  land  warrants.  The  answer  denied  the  ten- 
der of  tiie  land  warrants,  and  alleged  that  S. 
made  fraudulent  representations  to  induce  R.  to 
execute  the  contract.  Held  that,  as  it  appeared 
that  the  contract  was  unconscionable  and  taint- 
ed with  fraud,  equity  would  not  grant  the  re- 
lief prayed  for,  but  would  leave  the  parties  to 
their  remedy  at  law.— Reed  v.  Rudman,  5  Ind. 
409. 

[b]  (Sup.  1855) 

Where  a  person  under  the  pressure  of  pe- 
cuniary embarrassment  with  greatly  weakened 
powers  of  mind,  and  suffering  from  the  resist- 
less demands  of  an  appetite  for  liquor,  yields 
to  the  purchase  of  property  of  no  appreciable 
value  as  the  only  condition  of  obtaining  a  loan 
in  no  respect  adequate  to  the  use  to  which  it 
was  ostensibly  to  be  applied,  equity  may  grant 
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relief    against    the    transaction.— Marshall    y. 
Billingsly,  7  Ind.  250. 

Fob  Gases  from  Other  States, 
See  19  Cent.  Dig.  EJiuity,  §  26. 
See,  also,  16  Cyc.  p.  84. 

§  15.   Snbjeots  of  jurisdiction  in  general. 
[a]     (Sap.  1837) 

To  give  jurisdiction  to  a  court  of  chancery 
of  a  bill  to  recover  rents  and  profits,  there 
must  be  shown,  not  only  a  right  to  them,  but 
some  peculiar  equitable  ground  for  interfer- 
ence, as  fraud,  mistake,  etc.— Grimes  v.  Wilson, 
4  Blackf.  331. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  27-36. 

§  18.   Commnnity  or  nncertainty  of  own- 
erflHip  or  interest. 
[a]     (Sap.  1903) 

Where  a  party  is  entitled  to  legal  relief, 
and  there  exists  between  him  and  a  number  of 
others  entitled  to  relief  a  common  interest,  re- 
lation, or  question  as  against  another  party  that 
can  be  determined  by  one  suit,  such  facts  afford 
a  distinct  basis  for  an  appeal  to  equity.— Mun- 
cie  Natural  Gas  Co.  v.  City  of  Muncie,  CG  N.  E. 
436,  160  Ind.  97,  60  L.  R.  A.  822. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  43,  44. 

§  21.  Fiduciary  rights  and  obligations. 

[a]  (Sap.  1S55) 

When  a  party  to  a  contract  places  a  known 
trust  and  confidence  in  the  other  party  in  a 
mixed  question  of  law  and  fact,  and  acts  on  his 
opinion,  and  the  party  in  whom  such  trust  was 
reposed  misleads  him,  equity  will  relieve. — Peter 
V.  Wright,  6  Ind.  183. 

[b]  (Sap.  1886) 

When  the  property  is  conveyed  in  trust, 
its  proper  management  and  application  for  the 
purposes  of  the  trust  become  the  peculiar  sub- 
jects of  equitable  jurisdiction.— Naylor  v.  Siden- 
er,  6  N.  E.  345,  106  Ind.  179. 

For  Cases  from  Other  States, 

See  19  Cent.   Dig.  Equity,  §§  48,  49. 

§  23.   Contracts  in  general. 

Illegal  contracts,  see  post,  §  25. 

[a]      (Sap.  18So) 

A  court  of  equity  will  not  protect  a  party 
who  has  negligently  entered  into  a  harsh  con- 
tract.—Birke  V.  Abbott,  1  N.  E.  485,  103  Ind. 
3,  53  Am.  Rep.  474. 

tb]      (App.  1910) 

Equity  will  ascertain,  uphold,  and  enforce 
rights  and  duties  springing  from  the  real  In- 
tention of  the  parties  to  a  contract.- State  Life 
Ins.  Co.  of  Indianapolis  v.  Nelson,  92  N.  E.  2. 


For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §S  63-68. 

§  24.  Penalties  and  forfeitures. 

[a]  (Sap.  1861) 

A  bill  stated  that  complainant  was  seised 
in  fee  of  certain  land,  that  defendant  had  a  life 
estate  as  tenant  in  dower  in  a  part  of  said 
premises,  that  she  committed  great  waste  by 
means  whereof  her  estate  had  become  forfeited, 
and  that  she  was  not  a  resident  of  the  state, 
and  prayed  that  the  lands  be  decreed  forfeited, 
and  such  other  relief  given  as  may  be  meet 
Held,  that  the  bill  was  bad  on  demurrer,  as 
seeking  to  enforce  a  forfeiture.— Lefforge  v. 
West,  2  Ind.  514. 

[b]  (Super.  1874) 

Equity  will  relieve  a  tenant  from  a  con- 
dition providing  for  a  forfeiture  on  nonpayment 
of  rent,  when  it  appears  that  the  forfeiture 
**has  been  incurred  by  neglecting  to  pay  any 
certain  sum  of  money,  the  interest  upon  which 
can  be  calculated  with  certainty,  and  the  land- 
lord thereby  compensated  for  the  inconvenience 
he  may  have  sustained  by  the  tenant  withhold- 
ing payment.— Bacon  v.  Western  Furniture  Co., 
Wils.  567. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  ${  69-76. 
See,  also,  16  Cyc.  pp.  75-80;   note,  68  Am. 
Dec.  85;   note,  86  Am.  St.  Rep.  48. 

§  25.  Illegal  oontraets,  combinations,  and 
transactions. 

Specific   performance   of   illegal   contracts,   see 
Specific  Performance,  §  55. 

[a]  (Sap.  1S66) 
A  divorced  wife  brought  an  action  against 
her  late  husband  to  recover  possession  of,  and 
to  quiet  her  title  to,  land  which  she  alleged  he 
had  conveyed  to  her  during  coverture  for  a  val- 
uable consideration  paid  by  her,  as  well  as  up- 
on the  meritorious  consideration  of  a  desire  to 
provide  for  her.  The  answer  denied  that  the 
defendant  had  ever  received  anything  from  his 
wife  except  two  horses  and  a  saddle,  which  had 
been  used  for  the  common  benefit  of  the  family, 
without  any  promise  to  account  therefor,  and 
averred  that  the  only  consideration  for  the  con- 
veyance was  a  desire  to  quiet  the  plaintifiTs  im- 
portunities, and  induce  her  to  remain  with  the 
defendant  as  a  contented  wife;  that  the  land 
so  conveyed  was  all  the  real  estate  owned  by 
the  defendant,  and  that  he  did  not  possess  oth- 
er property  more  than  suflficient  to  pay  his 
debts.  The  answer  also  charged  the  wife  with 
adultery,  and  alleged  that  soon  after  the  execu- 
tion of  the  deed  she  abandoned  the  defendant, 
and  fraudulently  obtained  a  divorce.  Held,  up- 
on demurrer,  that  the  answer  presented  such  a 
case  as  to  forbid  the  exercise  of  the  chancery 
power  of  the  court  to  uphold  a  conveyance 
void  at  law,  as  this  was.— Bunch  v.  Bunch,  26 
Ind.  400. 
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Cb]     (Sap.  lJr72) 

A  right  in  equity  cannot  grow  oat  of  a 
transaction  that  is  illegal  and  void.— Mattox  y. 
Hightshue,  39  Ind.  95. 

Fob  Cases  fbom  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  77-85. 
See,  also,  note,  7  Am.  St.  Rep.  587. 

{37.   Retention  of  jurisdiction  aoqnired. 

Fob  Cases  fbou  Other  States, 

Seb  19  Cent.  Dig.  Equity,  S§  103-11& 
See,  also,  16  Cyc.  pp.  106-117. 

S  30.  — —  Complete  relief* 

[a]  (Sap.  1851) 

Equity  takes  jurisdiction  to  restrain  waste 
by  injunction,  and,  in  some  particular  cases, 
to  obtain  a  discovery  and  account,  and  having 
for  these  objects  obtained  jurisdiction  of  a 
cause,  it  proceeds,  to  avoid  multiplicity  of  suits, 
to  compensate  for  damages  done;  but  the  juris- 
diction itself  must  rest  in  the  first  instance  on 
the  necessity  for  an  injunction,  or  discovery 
and  account.— Lefforge  v.  West,  2  Ind.  514. 

[b]  (Sap.  1859) 

A  party  defendant  in  ejectment  could  have 
successfully  defended  it,  but  could  not  at  law 
have  her  title  cleared  from  certain  defects; 
whereupon  judgment  was  suffered,  and  the  party 
brought  her  bill.  Held^  that  part  of  the  relief 
prayed  as  to  clearing  the  title  gave  equitable 
jurisdiction,  and  therefore  that  they  would  pro- 
ceed to  determine  the  whole  controversy;  and 
thereupon  the  execution,  which  might  have  been 
set  aside  at  law,  was  relieved  against. — Murphy 
V.  Blair,  12  Ind.  184. 

[c]  (Sup.  1884) 

Where  equity  assumes  jurisdiction,  it  will 
retain  it  and  decide  all  questions  arising  in  the 
cause.— Faught  v.  Faught,  98  Ind.  470. 

[d]  (Sap.  1890) 

A  court  of  chancery,  having  jurisdiction 
for  one  purpose,  will  retain  it  for  all  purposes 
and  do  complete  justice  as  between  the  parties. 
-Albrecht  v.  C.  C.  Foster  Lumber  Co.,  126 
Ind.  318,  26  N.  B.  157. 

[e]  (Sap.  1890) 

Where  a  court  of  chancery  takes  jurisdic- 
tion of  a  cause  for  any  purpose,  it  retains  it 
under  its  control  for  all  purposes  and  adminis- 
ters such  relief  as  the  justice  of  the  case  may 
require.— Spidell  v.  Johnson,  25  N.  E.  889,  128 
Ind.  235. 

[f]  (Sap.  1894) 
Where  a  court  of  chancery  assumes  juris- 
diction of  a  case  for  one  purpose,  it  will  retain 
jurisdiction  for  all  purposes,  and,  if  a  specific 
decree  will  not  afford  adequate  relief,  it  will 
award  compensation.— Doherty  v.  Holliday,  32 
N.  E.  315,  36  N.  E.  907,  137  Ind.  282. 

Fob  Cases  fbok  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  104-114. 
Sec.  also,  16  Cyc.  pp.  106-117. 


§41.  —  Denial  of  equitable  relief. 
[a]     (Sap.  1906) 

Where  a  bill  in  equity  was  sought  to  be 
sustained  on  the  theory  that  a  conspiracy  ex- 
isted between  a  bankrupt  and  the  defendants, 
who  were  preferred  creditors,  but  no  conspiracy 
was  proved,  complainant  wajs  not  entitled  to  a 
decree,  though  he  established  a  cause  of  action 
warranting  a  judgment  at  law.— Boonville  Nat 
Bank  v.  Blakey,  76  N.  E.  529,  166  Ind.  427. 

Fob  Cases  fboh  Otheb  States, 

See  19  Cent.  Dig.  Equity,  $1  116-118. 
See,  also,  16  Cyc.  p.  111. 

§  42.  Waiver  of  objeotions. 

[a]  (Sap.  1845) 

A  bill  showing  that  plaintiff  has  no  equity 
may  be  objected  to  at  any  stage  of  the  proceed- 
ings.—Muir  V.  Clark,  7  Blackf.  423. 

[b]  (Sap.  18b-l) 

A  bill  stated  that  complainant  was  seised 
in  fee  of  certain  land,  that  defendant  had  a  life 
estate  as  tenant  in  dower  in  a  part  of  said 
premises,  that  she  had  committed  great  waste 
by  means  whereof  her  estate  had  become  for- 
feited, and  that  she  was  not  a  resident  of  the 
state,  and  prayed  that  the  lands  be  decreed 
forfeited,  and  such  other  relief  given  as  may  be 
meet  Held,  that  the  objection  to  the  bill  that 
it  sought  to  enforce  a  forfeiture  might  be  taken 
at  the  hearing.— Lefforge  v.  West,  2  Ind.  514. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.   Dig.   Equity,   §§  119,  120. 
See,  also,  16  Cyc.  pp.  127,  128. 


(B)  REMEDY  AT  lAW  AND  MULTIPLIC- 
ITY OF  SUITS. 

Remedy  at  lair  a«  bar  to  particalar  ac- 
tions  or   proceedlmflTB. 

Sce-^ 

Cancellation  of  Instruments,  §§  9-15. 

Cbeditors*  Suit,  §§  3-6. 

Equitable  relief  against  judgment.  Judgment, 
$  408. 

Establishment  and  enforcement  of  trust. 
Tbusts,  §  359. 

Injunction,  §§  15-19. 

Setting  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers.  Fbaudulent  Con- 
veyances, §  239. 

Specific  Performance,  §  5. 

Suit  by  taxpayer  against  county.  Counties, 
8  196. 

§  43.   Ezistenee  of  remedy  at  law  and  ef- 
fect in  generaL 
[a]     (Sa^.  1836) 

It  is  a  good  defense  at  law  to  an  action  on 
a  bond,  given  for  the  purchase  money  of  land, 
that  the  vendor  has  no  title  to  the  land  sold; 
and  hence  it  is  not  ground  for  relief  in  equity. 
—Bryan  v.  Blythe,  4  Blackf.  249. 
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[b]  (Sup.  1840) 

Where  the  assignor,  In  an  assignment  un- 
der seal  of  a  judgment  for  a  sum  of  money, 
binds  himself  to  pay  the  amount  if  the  judg- 
ment cannot  be  collected,  the  assignee's  remedy 
for  breach  of  the  assignment  is  at  law,  and  not 
in  equity.— Jones  v.  Burtch,  5  Blackf.  372. 

[c]  (Snp.  1841) 

Where  the  property  of  an  absconding  debt- 
or may  be  reached  at  law  by  a  foreign  attach- 
ment, a  bill  in  equity  will  not  lie  to  subject 
it.— Latham  v.  Barlow,  6  Blackf.  97. 

[dj     (Snp.  1844) 

The  assignee  of  a  note  cannot  resort  to  a 
court  of  chancery  for  relief  against  the  assign- 
or, on  account  of  the  maker's  insolvency,  if 
there  be  no  fraud  in  the  assignment— Clark  v. 
Spears,  7  Blackf.  9G. 

[e]  (Snp.  1846) 

If  A.  agree  with  B.  to  cause  a  debt  due 
from  C.  to  B.  to  be  secured  by  a  mortgage  on 
certain  lands  of  C,  and  fail  to  perform  the 
agreement,  B.'s  remedy  for  the  breach  is  against 
A.  by  an  action  at  law  for  damages.— Coquil- 
lard  V.  Suydam,  8  Blackf.  24. 

For  a  debt  for  goods  sold  and  delivered,  the 
remedy  is  at  law.— Id. 

[f]  (Snp.  1846) 

The  personal  liability  of  the  assured  on 
his  premium  note  is  a  matter,  not  of  chancery, 
but  of  common  law,  jurisdiction.— McCulloch  v. 
Indiana  Mut.  Fire  Ins.  Co.,  8  Blackf.  50.      . 

[g]  (Snp.  1849) 

The  remedy  of  heirs,  for  the  rents  and 
profits  of  real  estate  occupied  by  the  testator's 
widow,  is  at  law;  and  equity  will  not  interfere 
without  some  especial  reason.— Elgbert  v.  Thom- 
as, 1  Ind.  393,  Smith,  206. 

[h]    (Snp.  I860) 

A.  executed  to  B.  a  bond  to  convey  cer- 
tain land,  and  acknowledged  the  receipt  of  the 
purchase  money.  A.  had  previously  sold  and 
conveyed  the  same  land  to  C,  and  taken  a  mort- 
gage thereof  to  secure  the  payment  of  the  notes. 
The  first  note  was  paid  by  C,  and  A.  obtained 
a  judgment  on  the  second,  which  remained  un- 
satisfied. Improvements  upon  the  land  were 
made  by  C.  Before  the  date  of  the  bond,  A. 
assigned  the  mortgage  to  D.,  as  an  indemnity 
for  becoming  surety  for  A.  on  a  note  of  $.500. 
Judgment  was  obtained  by  E.  and  F.  against 
C,  and  the  land  sold  to  D.  on  execution,  who 
took  possession  under  the  deed.  Held,  that  B.'s 
only  remedy  was  by  an  action  at  law  upon 
the  bond.— Mitchell  v.  Jones,  2  Ind.  38. 

[i]    (Snp.  1852) 

Where  A.,  for  a  valuable  consideration, 
promised  B.  to  pay  him  a  debt  due  from  C.  to 
B.,  the  remedy  for  the  breach  is  by  an  action 
at  law.— Eastman  v.  Ramsey,  3  Ind.  419. 

m    (Snp.  1862) 
In  equity,  the  future  enjoyment  of  an  ex- 
ecuted parol    license,    granted   upon   considera- 


tion, or  upon  the  faith  of  which  money  has  been 
expended,  will  be  enforced,  where  adequate 
compensation  in  damages  cannot  be  obtained. 
— Snowden  v,  Wilas,  19  Ind.  10,  81  Am.  Dec. 
370. 

[k]      (Snp.  1868) 

Equity  will  not  entertain  jurisdiction  where 
there  is  an  adequate  remedy  at  law. — Kyle  v. 
Frost,  29  Ind.  382;  (1881)  Shoemaker  t.  AxteU, 
78  Ind.  5G1. 


[11     («»p. 

Where  mortgaged  real  estate  has  been  sold 
by  the  mortgagor  to  the  mortgagee,  there  being 
a  junior  judgment  lien  thereon,  and  the  mort- 
gagee, without  actual  notice  of  such  judgment 
lien,  has  expended  money  in  valuable  improve- 
ments, without  which  the  value  of  the  prop- 
erty would  not  exceed  the  mortgage,  though 
the  judgment  plaintiff  has  a  complete  legal 
remedy  to  enforce  his  lien  by  execution,  yet, 
on  the  application  of  the  mortgagee,  he  will 
be  required  to  exercise  his  legal  right,  subject 
to  the  equitable  right  of  the  mortgagee,  for 
whom  the  mortgage  will  be  kept  on  foot,  and  to- 
whom  the.  value  of  the  improvements  will  be 
allowed.— Troost  v.  Davis,  31  Ind.  34. 

[m]     (Snp.  1883) 

A  suit  in  equity  will  not  be  sustained, 
where  a  plain,  adequate,  and  complete  remedy 
may  be  had  at  law.— Hardy  v.  Brier,  91  Ind.  91. 

[D]  (Snp.  1891) 
The  surety  on  a  note  who  has  not  yet 
been  compelled  to  pay  the  debt  cannot  sue  in 
equity  to  compel  the  holder  of  the  note  to  bring 
suit  to  collect  it;  for  Rev.  St.  1881,  Sf  1210, 
1211,  furnish  an  adequate  remedy  at  law  by 
providing  that  the  surety  may  serve  notice  on 
the  creditor  to  sue  on  the  note,  after  which  his 
failure  to  do  so  will  release  the  surety.— Barnes 
V.  Sammons,  128  Ind.  696,  27  N.  E.  747. 

[0]     (Snp.  1886) 

A  co-tenant  of  personalty  who  is  out  of 
possession  has  no  remedy  at  law  against  the 
tenant  in  possession,  whose  dealings  with  the 
goods  have  not  amounted  to  a  conversion. — 
Robinson  v.  Dickey,  143  Ind.  205,  42  N.  B. 
679,  52  Am.  St.  Rep.  417. 

For  Cases  fbom  Other  States, 

See  19  Cent.   Dig.    Equity,   $|  127-140,. 

164-160. 
See,  also,  16  Cyc.  pp.  30,  58,  59. 

n 

§  44,  BxolusiTe   or  canonxrent  Jvrisdio*^ 
tioii. 
[a]      (Snp.  1828) 

Where  courts  of  law  and  of  equity  have 
concurrent  jurisdiction,  the  suitor  has  his  elec- 
tion to  which  tribunal  he  will  apply,  and  it  is 
no  objection  to  his  relief  in  chancery  that  he 
can  have  full  relief  at  law.— Peck  v.  Braman,  1 
Blackf.  544. 
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[b]  (Sap.  1833) 

Courts  of  equity  have  jurisdiction  con- 
current with  courts  of  law  of  a  suit  by  cred- 
itors against  the  heirs  or  personal  representa- 
tives of  the  deceased  debtor.— Martin  v.  Dens- 
ford,  3  Blackf.  205. 

[c]  (Sap.  1847) 

The  assignee  of  a  judgment  filed  a  bill 
against  the  infant  heirs  of  the  judgment  debtor. 
The  bill  alleged  that  the  judgment  debtor  died 
insolvent,  leaving  certain  land  on  which  the 
judgment  was  a  lien,  and  prayed  that  the  land 
might  be  sold  for  payment  of  the  judgment. 
Held  that,  in  such  suits,  courts  of  law  and 
equity  have  concurrent  jurisdiction.— Bryer  v. 
Chase,  8  Blackf.  508. 

[d]  (Sap.  1853) 

Where  a  debtor  is  dead  and  a  creditor  has 
to  proceed  against  his  heirs,  a  court  of  equity 
has  concurrent  jurisdiction  with  a  court  of 
law,  and  the  creditor  may  elect  into  which  he 
will  bring  his  suit— Unknown  Heirs  of  Whit- 
ney V.  Kimball,  4  Ind.  546,  58  Am.  Dec.  638. 

Where  a  remedy  exists  at  law  as  well  as 
in  equity,  the  two  jurisdictions  are  concur- 
rent—Id. 

[e]  (Sap.  1906) 

Courts  of  law  and  equity  have  concurrent 
jurisdiction  in  suits  to  recover  unlawful  pref- 
erences in  bankruptcy,  where  the  amount  is 
definite,  no  accounting  is  necessary,  and  no 
fiduciary  relation  exists.— Boon ville  Nat.  Bank 
V.  Blakey,  166  Ind.  427,  76  N.  E.  529. 

Fob  Gases  from  Otheb  States, 

See  19  Cent.   Dig.  Equity,  ||  141-145; 
13  Cent.   Dig.    Courts,   11   1203,   1230, 
1244,  1253. 
See,  also,  16  Cjc.  p.  33. 

S  45.  Adequacy  of  lesal  remedy. 

Fob  Gases  fboh  Other  States, 

See   19  Cent.   Dig.   Equity,  H   151-163; 

13  Gent.   Dig.   Courts,  §  89. 
See,  also,  16  Cyc.  pp.  41-59. 

846.  -^—  In  seneraL 

[a]  (Svp.  1862) 

Equity  will  not  refuse  relief  because  of  the 
existence  of  a  remedy  at  law,  unless  such  rem- 
edy is  adequate.—Snowden  v.  Wilar,  19  Ind.  10, 
81  Am.  Dec.  370. 

[b]  (Svp.  1S91) 

Where  the  remedy  at  law  is  inadequate, 
and  will  not  adjudicate  the  entire  controversy 
and  grant  full  relief,  equity  will  assume  juris- 
diction.—McAfee  V.  Reynolds,  28  N.  E.  423, 
130  Ind.  33,  18  L.  R.  A.  211,  30  Am.  St.  Rep. 
194. 

[c]  (Svp.  1895) 

A  party  is  not  bound  to  seek  a  legal  rem- 
edy, if  it  is  not  as  practicable  and  efficient, 
both  in  respect  to  the  final  relief  and  the  mode 
of  obtaining  it,  as  the  equitable  remedy.— Mich- 


ener  v.  Springfield  Engine  &  Thresher  Co.,  142 
Ind.  130,  40  N.  E.  679,  31  L.  R.  A.  59. 

Fob  Cases  fbom  Ctheb  States, 

See  19  Cent.   Dig.  Equity,  {{  151,  152, 

157,  159-163. 
See,  also,  16  Cyc.  p.  41. 

I  48.  — —  Perf  omuinee  or  breaelt  of  eon- 
traot. 

[a]  (Svp.  1837) 

A  bill  will  lie  to  recover  the  mesne  profits, 
after  a  recovery  in  ejectment,  where  the  bill 
claims  a  discovery  and  shows  a  right  to  It- 
Elliott  V.  Armstrong,  4  Blackf.  421. 

[b]  (App.1906) 

An  action  for  the  balance  due  under  a 
violated  contract,  the  remedy  at  law  being 
adequate,  is  not  cognizable  In  a  court  of  equity. 
Judgment  (1904)  72  N.  E.  473,  afllrmed  on  re- 
hearing.—Hoosier  Const.  Co.  y.  National  Bank 
of  CJommerce  of  Seattle,  73  N.  E.  1006,  35  Ind. 
App.  270. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  {{  156,  158; 
13  Cent.  Dig.  Courts,  |  89. 

8  51.  MvltipUelty  of  suits. 

Ground  for  injunction,  see  lNJUN(rnoN,  {  19. 

[a]  (Sap.  1906) 

A  bill  in  equity  by  a  bankrupt's  trustee  to 
recover  alleged  fraudulent  preferences  from 
several  creditors  alleged  to  have  been  preferred 
was  not  maintainable,  for  the  purpose  of  avoid- 
ing a  multiplicity  of  suits,  on  mere  allegations 
of  a  saving  of  expense  and  a  promotion  of  con- 
venience, where  the  effect  would  be  to  deprive 
the  defendants  of  a  right  to  a  jury  trial.— Boon- 
ville  Nat.  Bank  v.  Blakey,  76  N.  E.  529,  1G6 
Ind.  427. 

[b]  (App.  1909) 

Equity  will  not  grant  relief  because  of  a 
multiplicity  of  actions,  where  they  may  be  con- 
solidated at  law.— Vandalia  Coal  Co.  v.  Law- 
son,  43  Ind.  App.  226,  87  N.  E.  47. 

Equity  has  jurisdiction  to  determine  con- 
troversies arising  out  of  a  right  claimed  by 
one  against  many,  or  by  many  against  one.— Id. 

Bills  of  peace  were  used,  first,  to  prevent 
vexatious  recurrence  of  litigation  by  several 
asserting  the  same  right,  and,  second,  to  pre- 
vent reiteration  of  an  unsuccessful  claim.— Id. 

Equity  takes  jurisdiction  to  prevent  mul- 
tiplicity of  suits  where  the  controversy  is  be- 
tween but  two  persons  and  plaintiff  has  estab- 
lished his  right  at  law,  or  where  defendants 
are  so  numerous  as  to  require  injunction.— Id. 

Jurisdiction  is  assumed  to  prevent  mul- 
tiplicity of  actions  only  where  successive  ac- 
tions involve  some  question  of  law  and  a  simi- 
lar state  of  facts,  and  where  decree  would  de- 
termine controverted  questions  as  to  all  de- 
fendants.—Id. 
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Community  of  interest  in  the  joint  parties 
is  requisite  to  give  equity  jurisdiction  to  pre- 
vent a  multiplicity  of  actions,  and  exists  only 
where  some  right  common  to  all  joint  parties 
is  in  controversy. — Id. 

Where  the  same  person  is  sued  or  is  liable 
to  be  sued  by  several  persons  on  separate  caus- 
es of  action,  equity  cannot  interfere. — Id. 

Equity  will  not  entertain  jurisdiction  of 
a  suit  to  prevent  a  multiplicity  of  actions  un- 
less such  act  will  promote  justice.— Id. 

Litigation  is  intended  to  establish  justice, 
and  courts  are  disposed  to  disregard  formalism 
in  determining  justice  of  litigation.— Id. 

Fob  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  1G7-171. 
See,   also,    10   Cyc.   pp.    60-04,   0   Cyc.   p. 
288;    note,  120  Am.   St.  Rep.   091. 

§  53.  Waiver  of  objections. 

[a]     (Sup.  1890) 

It  is  unnecessary  to  create  an  estoppel  that 
the  conduct  of  the  parties  should  be  char- 
acterized by  intent  to  deceive. — Maxon  v.  Lane, 
24  N.  E.  083,  124  Ind.  502. 

For  Cases  from  Other  States, 

See  19  Cent.   Dig.  Equity,  §§  173-170. 
See,  also,  10  Cyc.  pp.  127,  128. 

(C)  PRINCIPLES   AND    MAXIMS   OF  EQ- 
UITY. 

Estoppel  by  acts  making  injury  possible  as  be- 
tw^een  actor  and  another  equally  blameless, 
see  Estoppel,  {  72. 


f  54.   Application  and  operation  in  cen- 
eral. 

[a]  (Sap.  1891) 
The  maxim  is  that  "equity  acts  specifically" 
and,  where  a  specific  decree  is  required,  there 
is  an  exercise  of  equity  jurisdiction,  so  that 
necessarily  the  main  feature  of  the  case  is  eq- 
uitable, and  as  such  controls  incidents. — Brigh- 
ton V.  White,  27  N.  K  020,  128  Ind.  320. 

For  Cases  from  Other  States, 
See  10  Cyc.  p.  133. 


8  56.  Eqnity    reffards    substance    ratlter 
than  f  orni. 
W     (App.  1909) 

Equity  regards  the  substance  of  a  trans- 
action, and  not  the  form,  where  the  substantial 
merits  of  the  transaction  would  bestow  rights 
on  the  parties.— McCord  t.  Bright,  87  N.  E.  054. 

For  Cases  from  Other  States, 

See  19  Cent.   Dig.   Equity,  {  178. 
See,  also,  10  Cyc.  p.  134. 


§  57.  Equity  regards  that  as  done  wHioh 
onsht  to  be  done. 

[a]  (Sup.  1882) 
Where  by  the  terms  of  a  mortgage  it  is  to 
be  released  in  favor  of  any  one  who  may  take  a 
second  mortgage  for  a  sum  named,  and  a  third 
mortgage  made  to  the  holder  of  the  first,  an  at- 
tempt to  accomplish  such  change  of  the  secu- 
rities will  not  be  defeated  by  mistaken  descrip- 
tions of  the  premises  in  the  second  or  third 
mortgages,  nor  by  subsequent  conveyances  and 
mortgages  to  parties  not  bona  fide  purchasers, 
nor  by  failure  of  the  holder  of  the  first  mortgage 
to  release  it,  as  in  such  a  situation  equity  treats 
as  done  what  ought  to  have  been  done.— Ran- 
dall V.  WTiite,  84  Ind.  509. 

[b]     (App.  1895) 

Where  a  member  of  a  fraternal  insurance 
society,  who  was  entitled  to  be  transferred  from 
one  class  of  beneficiaries  to  another,  repeatedly 
requested  that  the  transfer  should  be  made,  but 
died  before  his  request  was  complied  with,  the 
principle  that  equity  will  regard  that  as  done 
which  ought  to  have  been  done  will  be  applied, 
and  his  beneficiaries  will  be  given  that  benefit 
which  they  would  be  entitled  to  had  the  trans- 
fer been  properly  made.— Sourwine  v.  Supreme 
Lodge  Knights  of  Pythias  of  the  World,  40  N. 
E.  040,  12  Ind.  App.  447,  54  Am.  St.  Rep.  532. 

For  Cases  from  Otuer  States, 

See  19  Cent.  Dig.  Equity,  {  179. 
See,  also,  10  Cyc.  p.  135. 

§  61.  Wliere  equities  are  equal,  tlto  law 
will  prevail. 

Equitable  right  to  subrogation  and  other  rights, 
see  Subrogation,  {  30. 

[a]  (Sup.  1882) 
A  purchaser  of  real  estate,  in  actual  ig- 
norance of  attachment  liens  against  it,  made 
valuable  improvements,  and,  as  they  were  made 
in  good  faith,  he  claimed  that  the  property 
should  be  subject  to  the  lien  of  the  judgment 
only  to  the  extent  of  its  value ;.  but  it  appeared 
that  the  owner  of  one  judgment  lien  had  pur- 
chased a  prior  judgment,  and  it  did  not  appear 
that  he  had  notice  of  the  purchaser's  claim  to 
an  equity  as  against  such  judgment  when  he^ 
took  the  assignment.  Held,  that  the  rule  that, 
where  equities  are  equal,  the  law  will  prevail, 
applied,  and  the  property  could  not  be  released 
from  the  judgment  lien  until  it  was  fully  paid. 
—Taylor  v.  Morgan,  80  Ind.  295. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Equity,  {  182. 
See,  also,  10  Cyc.  p.  138. 

§  64.   Equity  aids  the  Tigilant,  not  tlioie 
w^ho  sleep  on  their  rishts. 
[a]     rSap.  1896) 

Equity  aids  the  vigilant,  and  not  those  who 
slumber  on  their  rights. — Citizens'  Nat.  Bank  T» 
Judy,  43  N.  E.  259,  140  Ind.  322. 

For  Cases  from  Other  States, 
See,  also,  10  Cyc.  p.  140. 
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$65.  He    wlio    oomes    into    equity   must 
come  witli  clean  liancU. 

Application  of  maximum  to  mandamus,  see 
Mandamus,   {  15. 

In  suits  for  specific  performance,  see  Specific 
Pebfobmance,  I  88. 

Misrepresentation  by  plaintiff  as  defense  to  ac- 
tion for  infringement  of  trade-mark  or  for 
unfair  competition,  see  Trade-Marks  and 
Trade-Names,  |  85. 

[al    (Sup.  1902) 

Plaintiff  cannot  come  into  equity  to  have 
abatement  of  its  stockpens  as  a  nuisance  en- 
joined, tbey  being  shown  to  be  a  public  nui- 
sance, though  defendants  have  no  authority  to 
abate  them— Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 
V.  Town  of  Crothersville,  64  N.  E.  914,  159 
Ind.  330. 

[b]  (App.  1909) 

One  cannot  claim  relief  against  fraud,  un- 
less he  is  himself  free  from  fraud  in  connection 
with  the  subject-matter  of  the  relief  sought.— A. 
N.  Chamberlain  Medicine  Co.  v.  H.  A.  Cham- 
berlain Medicine  Co.,  43  Ind.  App.  213,  86  N. 
E.  1025. 

[c]  (Sup.  1910) 

He  who  seeks  equity,  must, do  equity,  and 
must  come  into  court  with  clean  bands,  and 
hence  where  plaintiff  seeking  to  enjoin  defend- 
ant from  using  devises  to  increase  the  natural 
flow  of  natural  gas  and  oil  from  defendant's 
wells  is  guilty,  though  in  a  lesser  degree,  of  the 
same  acts  in  connection  with  the  matter  in 
controversy,  the  court  will  leave  the  parties 
where  it  found  them.— Ilo  Oil  Co.  y.  Indiana 
Natural  Gas  &  Oil  Co.,  92  N.  E.  1. 

Fob  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  185-187. 
See,  also,  16  Cyc.  pp.  144-148;    note,  70 
C.  C.  A.  543 ;    note,  7  Am.  St.  Rep.  587. 

8  66.   He  wlto  seek*  equity  must  do  equity. 

[a]  (Sap.  1886) 

The  maxim  that  he  who  asks  equity  must 
do  equity  cannot  be  successfully  invoked  to 
overthrow  a  plain  contract,  voluntarily  entered 
into  with  knowledge  of  all  the  facts.— Keller  v. 
Orr,  7  N.  E.  195,  106  Ind.  406. 

[b]  (Snp.  1886) 

He  who  seeks  equitable  relief  must  show 
that  he  has  done  or  offered  to  do  all  that  equity 
required.— Jones  v.  Ewing,  6  N.  E.  819,  107 
Ind.   313. 

[c]  (Snp.  1887) 
A  plaintiff  who  shows  himself  otherwise 
entitled  to  the  aid  of  a  court  of  equity  will 
not  be  denied  relief  under  the  principle  that  he 
seeking  equity  must  do  equity,  unless  the  de- 
fendant brings  forward  some  corresponding  eq- 
uity, growing  out  of  the  subject-matter  then 
in  suit,  which  could  at  some  time  subsequent 
to  the  transaction,  in  some  form  of  proceeding, 
entitle  him  to  a  remedy  against  the  other  party 


in  respect  to  the  subject-matter  involved.— Otis 
V.  Gregory,  13  N.  E.  39,  111  Ind.  504. 

[d]  (Sup.  1907) 

Assertion  of  a  right  of  redemption  must  be 
tried  according  to  the  maxim  that  he  who  seeks 
equity  must  do  equity.— Ferguson  v.  Boyd,  109 
Ind.  537,  81  N.  E.  71,  82  N.  E.  1064. 

[e]  (App.  1910) 

One  asking  an  injunction  must  show  that 
he  has  done,  or  offered  to  do,  all  that  equity  re- 
quires of  him.— Barth  v.  Pittsburg,  C,  C.  &  St. 
L.  R.  Co.,  90  N.  E.  488. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.   Equity,  §§  188-190. 
See,  also,  16  Cyc.  pp.  140-143. 

n.   I.ACHE8    AND    STALE    DEliANDS* 

Aid  to  vigilant  in  equity,  see  ante,  |  64. 
Bill  of  review,  see  post,  §  452. 
Limitation  of  actions,  see  Limitation  op  Ac- 
tions, §  37. 
Election  under  will,  see  Wills,  |  790. 

Particular  remedies  or  proceedlnffs. 

See— 

Between  shareholders  and  officers  and   agents 

of  corporation.     Corporations,  §  320. 
By  or  against  states.     States,  |  201. 
Cancellation  of  Instruments,  §  34. 
Confirmation  or  trial  of  tax  title.    Taxation^ 

§§  802-805. 
Dower,  |  75. 
Enforcement  of  vendor's  lien.     Vendor  and* 

Purchaser,  §  278. 
Establishment     and     enforcement     of     trust. 

Trusts,  §  365. 
Foreclosure  of  mortgage.    Mortgages,  |  425. 
Forfeiture    of    charter    of    railroad    company. 

Railroads,  §  32. 
Infringeiiient    of    trade-mark    or    trade-name. 

Trade-Marks  and  Trade-Names,  §  80. 
Injunction,  §  113. 

Owner  of  property  taken  for  public  use.     Emi- 
nent Domain,  §  288. 
Quieting  Title,  §  29. 
Redemption  from  mortgage  sale.     Mortgages,. 

§§  597,  614. 
Reformation  op  Instruments,  f  32. 
Relief  against  judgment.     Judgment,  |  456. 
Rescission  of  contract  of  sale.     Vendor  and 

Purchaser,  {  119. 
Setting    aside    adoption    proceedings.     Adop- 
tions, §  16. 
Election  under  will.     Wills,  §  797. 
Execution  sale.     Execution,  §  256. 
Specific  Performance,  |  105. 
Stockholders  suing  or  defending  on  behalf  of 

corporation.    Corporations,  §  209. 

167.  Nature  and  elementa  in  general. 
[a]    (Sap.  1905) 
Laches,   where  the  delay  is  short  of  the 
period  of  limitations,  is  an  equitable  defense 
based  upon  public  policy  and  is  not  to  be  con- 
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fused  with  the  defense  of  estoppel. — Ryason  v. 
Dunten,  164  Ind.  85,  73  N.  E.  74. 

Fob  Cases  fboh  Otheb  States, 

See  19  Cent.  Dig.  Equity,  {{  101-19C. 
See,  also,  16  Cyc.  p.  150. 

i  68.  Gronndi  and  esMntimla  of  bar. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  |{  197-226. 
See,  also,  16  Cyc.  pp.  150-15a 

{  69.  «—  Im  seneraL 

[a]  (App.1903) 
It  is  a  settled  doctrine  of  courts  of  equity 
that  unexplained  delays  in  the  prosecution  of  a 
right  until  it  becomes  stale  constitute  such 
laches  as  forfeit  the  interference  of  the  court.— 
Matthews  v.  Wilson,  67  N.  E.  280,  31  Ind. 
App.  00. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  {{  107-199. 
^See,  also,  16  Cyc.  p.  152. 

{  70.  — -  Knowledffe  of  facta. 

[a]  (Sup.  1853) 

A  party  sued  upon  his  promissory  notes, 
who  neglects  to  examine  them,  and  avail  him- 
self of  all  proper  credits,  when  he  has  an  op- 
portunity to  do  so,  trusting  to  the  plaintiflTs  as- 
surances that  they  are  credited,  is  not  in  a  po- 
sition to  seek  relief  in  chancery.— Jarboe  v.  Kep- 
ler, 4  Ind.  177. 

[b]  (Sap.  1865) 

Two  parties  desiring  to  make  a  partition  of 
lands,  employed  a  third  person  to  appraise  the 
lands  and  make  the  division,  agreeing  to  abide 
by  his  determination.  Under  the  partition  as 
made  by  him,  in  consequence  of  an  error  of 
•computation  innocently  made,  one  of  the  par- 
ties got  land  worth  less  than  his  share  accord- 
ing to  the  appraisement.  Held,  that  a  court 
of  equity  would  grant  no  relief  to  him  where 
he  doubted  the  correctness  of  the  computation 
at  the  time.— Beaver  v.  Trittipo,  24  Ind.  41. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  ||  200-203. 
See,  also,  16  Cyc.  pp.  169-172. 

J  71.  —  Lapae  of  time. 
[a]     (Sap.  1859) 

In  a  suit  on  a  note  for  $400,  judgment  was 
confessed  and  rendered  for  $233,  under  a  power 
of  attorney,  authorizing  a  confession  for  such 
sum  as  should  be  found  due,  and  no  further 
proceedings  were  had.  Two  years  afterwards 
the  plaintiff  discovered  that  more  than  $233 
was  then  due.  Six  years  after  the  discovery,  he 
brought  his  bill  for  relief,  and  the  court  refused 
it,  on  the  ground  of  laches.— State  Bank  y. 
Campbell,  12  Ind.  42. 


[b]     (Sap.  1883) 

In  cases  of  chancery  jurisdiction  to  which 
the  statute  of  limitations  is  not  a  bar,  a  court 
of  equity  will  presume  that  a  stale  demand  hai 
been  paid.— Jones  y.  Jones,  91  Ind.  378. 

[cl      (Sap.  1887) 

Where  a  deed  is  sought  to  be  reformed  on 
the  ground  of  mistake,  and  it  does  not  appear 
when  the  mistake  was  first  discovered,  nor  that 
rights  of  third  parties  have  intervened,  nor  that 
the  defendant  has  in  any  way  changed  his  situa- 
tion, the  mere  fact  that  the  plaintiff  remained 
in  possession  for  13  years,  and  made  valuable 
improvements,  will  not  defeat  his  right  to  a 
reformation.— Roszell  y.  Roszell^  109  Ind.  334, 
10  N.  E.  114. 

[d]  (Sap.  1896) 

A  delay  of  11  months  in  asking  for  ref- 
ormation of  a  mortgage  for  mutual  mistake  is 
not  such  laches  as  will  bar  the  right,  as  against 
a  subsequent  mortgagee  with  knowledge  of  the 
mistake.— Citizens'  Nat.  Bank  of  Attica  y.  Judy, 
146  Ind.  322,  43  N.  E.  259. 

Courts  of  equity  have  never  fixed  any  defi- 
nite or  specific  period  of  delay  that,  like  the 
statute  of  limitations,  will  bar  the  right  to 
equitable  relief  from  fraud  or  mistake.— Id. 

[e]  (Sap.  1905) 

There  is  no  fixed  or  determined  rule  for 
the  application  of  the  doctrine  of  laches.  Each 
case  must  d^end  on  its  own  peculiar  circum- 
stances, and  the  question  is  addressed  to  the 
sound  discretion  of  the  chancellor.— Kyason  y. 
Dunten,  164  Ind.  85,  73  N.  E.  74. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §|  204-211. 
See,  also,  16  Cyc.  pp.  152-158. 


S  78.  — "  Prejndloo  from  delay  in  sea- 
oraL 
M     (Sap.  1866) 
A  plaintiff  was  held  entitled  to  no  equitable 
relief  against  a  judicial  sale  of  his  land  when 
he  had  allowed  15  years  to  elapse  before  apply- 
ing to  the  court.^Stehman  v.  Crull,  2B  Ind.  436. 

[b]     (Sap.  190S) 

Where  a  co-tenant  delays  redemption  of 
common  property  for  speculative  reasons,  until 
another  has  been  prejudiced  by  his  action,  he 
will  be  denied  a  remedy.— Ryason  y.  Dunten, 
164  Ind.  85,  73  N.  E.  74. 

A  complainant  in  equity,  who,  with  knowl- 
edge of  his  rights,  has  been  guilty  of  long  delay 
without  legal  excuse,  whereby  another  has  alter- 
ed his  position  to  his  prejudice,  will  be  denied 
relief.— Id. 

Cc]     (Sop.  1907) 

Failure  to  enforce  a  right  for  such  a  length 
of  time  that  valuable  evidence  might  foe  lost 
to  defendant  and  the  property  involved  diminish 
materially  in  value  may  wholly  defeat  plaintlfTs 
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right— Ferguson  v.  Boyd,  169  Ind.  537,  81  N. 
R  71,  82  N.  E.  1064. 

Fob  Cases  fbom  Other  States, 

See  19  Cent.  Dig.  Equity,  §1  207,  210- 

220.  225,  226. 
See,  also,  16  Cyc.  p.  162. 

S  73*  -^—  Iioss  of  eTldenoe. 

[a]  (Sap.  1907) 
Failure  to  enforce  a  right  for  such  a  length 
of  time  that  valuable  evidence  might  be  lost  to 
defendant  and  the  property  involved  diminish 
materially  in  value  may  wholly  defeat  plaintiff's 
right— Ferguson  v.  Boyd,  169  Ind.  537,  81  N. 
E.  71,  82  N.  E.  1064. 

Fob  Cases  fbom  Otueb  States, 

See  19  Cent.  Dig.  Equity,  §§  222-224. 
See,  also,  16  Cyc.  pp.  163,  164. 

f  74.  Ezoiues. 

See  Wills,  §  797. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  {{  227-241. 
See,  also.  16  Cyc.  pp.  167-176. 

i  75.  -.*»  In  seneral. 

[a]  (Sap.  1S66) 

Where  the  vendee  of  land  in  this  state,  who 
sought  a  rescission  of  his  contract  on  the 
ground  that  the  land  was  not  located  as  it  was 
represented  to  him,  and  was  therefore  much  less 
valuable,  did  not  bring  suit  until  six  years  and 
some  days  after  the  sale,  it  was  held  that  the 
delay  was  unreasonable  and  that  the  suit  must 
fail,  although  the  plaintiff  alleged  that  he  did 
not  discover  the  fraud  ''until  long  after  the  pur- 
chase."—Matlock  V.  Todd,  25  Ind.  128. 

[b]  (Sap.  1891) 

Defendant  purchased  certain  land  as  a  mill 
site,  took  possession,  and  proceeded  to  erect  a 
mill  at  the  expense  of  several  thousand  dollars, 
before  receiving  a  conveyance  of  the  premises, 
which,  when  received,  by  mistake  failed  to  in- 
clude the  mill  site.  Plaintiff  afterwards  pur- 
chased the  same  land  from  defendant's  vendor, 
with  full  notice  of  defendant's  purchase  and 
improvements  under  claim  of  ownership.  De- 
fendant did  not  know  of  the  mistake  until  plain- 
tiff sued  to  restrain  the  use  of  the  land  by  de- 
fendant, while  plaintiff  was  fully  informed,  by 
defendant's  acts  and  improvements,  that  he 
claimed  title  to  the  omitted  land  for  a  number 
of  years  before  action.  Eeldy  that  plaintiff,  and 
not  defendant,  was  guilty  of  laches  in  asserting 
his  alleged  rights  in  the  premises. — Smith  v. 
Schweigerer,  129  Ind.  363,  28  N.  E.  696. 

[c]  (Sap.  1894) 

Where  a  judgment  creditor  has  sued  out 
an  execution  on  a  judgment  fraudulently  pro- 
cured nearly  10  years  before,  of  which  defend- 
ant had  no  knowledge  until  six  years  later, 
defendant  is   not   barred   by   laches   from    en- 


joining its  collection.— Brake  v.  Payne,  137  Ind. 
479,  37  N.  E.  140. 

Fob  Cases  fbom  Otueb  States, 

See  19  Cent.   Dig.  Equity,  §{  227,  228, 

230,  233,  234,  239,  240. 
See,  also,  16  Cyc.  p.  167. 

S  77.  —  Peonniary  condition,  insolven- 
cy, or  bankruptcy. 

[a]  (Sap.  1894) 
There  is  no  laches  in  a  delay  for  52 
days  to  sue  to  avoid,  for  fraud  in  statements 
by  the  buyer's  agent,  a  conveyance  of  land 
1,(KX)  miles  distant  from  the  grantor's  resi- 
dence.—Robinson  v.  Reinhart,  137  Ind.  674,  36 
N.  E.  519. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §  238. 
See,  also,  16  Cyc.  p.  169. 

§  83.  —  Recognition    of   riffltt   by   ad- 
verse party. 

[a]  (Sap.  1882) 

By  mutual  mistake,  a  deed  failed  to  reserve 
a  right  of  way,  which,  however,  was  used  for 
many  years  with  consent  of  defendant,  till  he 
forbade  the  use,  when  plaintiffs  discovered  the 
mistake  in  the  deed  and  immediately  brought 
suit  to  have  it  reformed.  Held,  that  the  delay 
in  bringing  suit  was  excused.— Schautz  v. 
Keener,  87  Ind.  258. 

[b]  (Sap.  1891) 

In  a  suit  by  the  wife  to  reform  a  deed  in 
which  she  joined  with  her  husband,  in  which 
a  provision  reserving  the  rents  to  her  for  life 
was  fraudulently  omitted,  the  husband's  fraud 
was  admitted  by  demurrer  and  answer,  and  the 
answer  alleged  that  complainant  had  discover- 
ed the  fraud  nine  years  before  bringing  the  suit ; 
that  she  vacated  the  land  to  allow  the  children's 
guardian  to  rent  it ;  that  part  of  the  rents  had 
been  paid  her  for  the  children's  support,  and 
part  had  been  expended  in  valuable  improve- 
ments; and  that  for  such  improvements  the 
guardian  had  anticipated  the  rents  for  some 
years  to  come.  Held,  that  complainant  was  not 
equitably  estopped  on  the  ground  of  laches.— 
Koons  V.  Blanton,  129  Ind.  383,  27  N.  E.  334. 

Fob  Cases  fbom  Otheb  States, 

See  19  C^ent.  Dig.  Equity,  {  231. 
See,  also,  16  Cyc.  p.  174. 

{  87.  Followinii:  statute  of  limitations* 

[a]  Where  the  court  of  equity  has  exclusive 
jurisdiction,  the  statute  of  limitation  does  not 
apply.— (Sup.  1835)  Raymond  v.  Simonson,  4 
Blackf.  77;  (1844)  Smith  v.  Calloway,  7  Blackf. 
86. 

[b]     (Sap.  1841) 

To  a  suit  in  chancery  on  an  unwritten  con- 
tract, the  statute  of  limitations  may  be  plead- 
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ed  in  all  cases.— Judah  y.  Brandon,  5  Blackf. 
500. 

[c]  (Sap.  1844) 

Statutes  of  limitation  apply  in  equity,  as 
in  law,  in  all  cases  where  courts  of  law  and 
courts  of  equity  have  concurrent  jurisdiction. — 
Smith  V.  Calloway,  7  Blackf.  8a 

[d]  (Sup.  1851) 

Rev.  Code  1838,  relating  to  the  period  of 
limitation  in  actions  on  simple  contracts,  and 
requiring  them  to  be  commenced  within  five 
years,  applies  to  suits  in  chancery  as  well  as 
actions  at  law.— McKinney  v.  Springer,  3  Ind. 
59,  54  Am.  Dec.  470. 

[e]  (Sup.  1859) 

Equity  will  not  refuse  relief  because  of 
lapse  of  time,  unless  a  period  equal  to  that  pre- 
scribed by  the  statute  of  limitations  has  expir- 
ed.—Murphy  V.  Blair,  12  Ind.  184. 

In  cases  of  equitable  title  to  land,  relief 
must  be  sought  within  the  i)eriod  in  which  eject- 
ment would  lie.— Id. 

A  claim  to  real  estate  will  not  be  barred 
by  a  lapse  of  time  shorter  than  that  which 
would  bar  an  action  of  ejectment.— Id. 

[f]  (Sup.  1866) 

Equity  will  not  afford  relief  where  the 
corresponding  legal  right  has  been  barred  by 
the  statute  of  limitations.— Dumont  v.  Dufore, 
27  Ind.  2(>3. 

[g]  (Sop.  1887) 

There  may  be  cases  of  statutory  proceed- 
ings or  cases  of  purely  equitable  cognizance 
where  the  laches  of  a  party  may  be  of  such  a 
character,  and  under  such  circumstances  as  will 
bar  his  right  to  prosecute  his  action  in  less 
time  than  that  fixed  by  the  statute  of  limita- 
tions, but  that  is  only  in  cases  where  the  laches 
are  of  such  a  character  and  under  such  cir- 
cumstances as  to  work  an  equitable  estoppel. — 
Scherer  v.  Ingerman,  11  N.  E.  8,  12  N.  E.  304, 
110  Ind.  428. 

[h]    (App.  1891) 

A  demand  that  is  barred  by  the  statute  of 
limitations  in  a  suit  at  law  cannot  ordinarily  be 
enforced  in  equity.— McNagney  v.  Frazer,  27 
N.  E.  431,  1  Ind.  App.  98. 

[i]  (Sap.  1S92) 
The  purchaser  at  sheriff's  sale  under  whom 
defendants  claimed  was  also  assignee  of  a  judg- 
ment of  foreclosure  against  the  former  owner 
and  his  wife,  at  the  time  of  the  death  of  the 
former,  and  neither  the  wife  nor  plaintiff  at- 
tempted to  'assert  the  right  to  one-third  of  the 
premises  until  the  decree  of  foreclosure  was 
barred.  Held,  that  there  was,  in  equity,  as 
strong  reason  for  applying  the  statute  of  limi- 
tations to  plaintiff's  claim  as  for  applying  it  to 
the  foreclosure  decree.— Barnes  v.  Bom,  30  N. 
E.  509,  32  N.  E.  833,  133  Ind.  1(U). 


For  Cases  from  Other  States, 

See   19   Cent.    Dig.    Equity,   §§   242-244, 

395;  33  Cent.  Dig.  Lim.  of  Act  i§  1G9, 

170. 
See,  also,  10  Cyc  pp.  177-181;    note,  12 

Am.  Dec.  368. 

m.  PARTIES  AND  PROCESS. 

Bill  of  review,  see  post,  §  457. 
Misjoinder  of  parties,  see  post,  {|  149,  150. 

In  particular  proceedlnv*. 

Cancellation  of  Instruments,  §  35. 

CREDfroRs'  Suit,  §§  24-28. 

Dissolution  an4  accounting  by  partnership. 
Partnership,  §  322. 

Divorce,  f§  70-85. 

Dower,  §  76. 

£]nforcement  of  mechanic*s  lien.     Mechanics* 
Liens,  §§  261-2G3. 
Vendor's  lien.     Vendor  and  Purchaser, 
§  279. 

Establishment  and  enforcement  of  trust 
Trusts,  §  36a 

Foreclosure  of  mortgage — 

Chattel  Mortgages,  §  275. 
Mortgages,  §§  426-441. 

Injunction,  §§  114,  115. 

Interpleader,  §§  19,  20. 

Partition,  §§  45-51. 

Quieting  Title,  §§  30,  31. 

Redemption  from  mortgage  sale.  Mortgages, 
§  615. 

Reformation  or  Instruments,  f  33. 

Relief  against  judgment.    Judgment,  §  457. 

Setting  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers.  Fraudulent  Con- 
veyances, §§  250-255. 

Specific  Performance,  §f  106,  107. 

§  89.  Parties  in  general. 

Dismissal  for   nonjoinder,  see  post,  |  362. 

For  Cases  from  Other  States, 

See   19  Cent.    Dig.    Equity,   §§   246-251, 

265. 
See,  also,  16  Cyc.  pp.  181-183. 

§  90.  — —  Necoffity  and  effect  of  inter- 
est. 
[a]    (Sap.  1842) 

All  interested  in  the  result  should  be  made 
parties  to  a  suit  in  equity.— Park  v.  Ballentine, 
6  Blackf.  223. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  246,  247. 
See,  also,  16  Cyc.  p.  181. 

$91.  —  Natvre  and  extent  of  interest. 

[a]     (Sup.  1830) 

To  a  bill  by  the  assignee  of  a  debt  to  obtain 
certain  securities  given  by  the  debtor  to  the 
attorney  of  the  assignor,  where  the  attorney 
had  assigned  the  same  against  the  attorney  and 
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his  assignee,  the  assignor  of  the  complainant  is 
a  necessary  party.— Elderkin  v.  Shultz,  2  Blackf. 
345. 

[b]  (Super.  1872) 
In  equity  suit  can  be  maintained  by  the 
obligees,  against  the  other  obligees,  in  which  all 
the  equities  arising  on  the  contract  can  be  fully 
adjusted  between  the  parties.— Merchants'  Nat. 
Bank  v.  Randall,  Wils.  1C6. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  {§  248-251. 
See,  also,  16  Cyc.  pp.  182,  183. 

fl  114.  Interrention. 

In  creditors*  suits,  see  Cbeditobs*  Suit,  {  28. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  S§  275-279. 
See,  also,  16  Cyc.  pp.  201-203. 

§  115.  Brinsins  in  new  parties. 

[a]  (Sap.  1881) 
If  one  not  named  in  the  original  proceed- 
ings for  partition  becomes  a  party,  and  files  a 
cross  complaint,  the  original  defendants  are 
entitled  to  notice  and  to  a  hearing.— Smith  v. 
King,  81  Ind.  217. 

t\}R  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  {§  280-283. 
See,  also,  16  Cyc.  p.  200. 

§  117.  Defects  and  objeotlons  as  to  par- 
ties. 

[a]  (Sup.  1849) 

After  a  decree  against  one  as  defendant 
who  has  appeared  and  answered  to  the  bill,  it 
is  too  late  for  him  to  object  that  he  was  not 
made  a  party  to  the  bill.— Moyer  v.  McCul- 
lougb,  1  Ind.  339,  Smith,  211. 

[b]  (Sap.iS54) 

A  defendant  in  chancery  cannot  object 
that  other  parties  have  been  joined  as  defend- 
ants in  the  bill,  who  are  not  shown  to  have 
any  interest.— English  v.   Roche,  6  Ind.  62. 

FOB  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  246,  285- 

292;    14  Cent.  Dig.  Cred.  Suit,  {  122. 
See,  also,  16  Cyc.  pp.  204-208. 

i  180.   Subpoena. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  293-304. 
See,  also,  16  Cyc.  p.  209. 

1 121.  —  Nature  and  neoessity. 
la]     (Sap.  1887) 

Where  the  complaint  does  not  disclose 
knowledge,  on  the  part  of  the  original  complain- 
ants, of  subject-matter  of  the  claim  made  by 
the  cross  complaint,  it  is  necessary  to  issue  and 
serve  process ;  but,  where  the  original  complaint 
discloses  the  character  of  the  claim  of  the  cross 
complainant,   it  is  not  necessary  that  process 


should  issue  upon  the  cross  complaint,  as 
against  the  parties  In  court  upon  the  original 
complaint.— Bevier  v.  Kahn,  111  Ind.  200,  12 
N.  B.  169. 

[b]  (Sup.  1894) 

Where  the  original  complaint  in  an  action 
for  partition  alleges  that  plaintiff  and  certain 
of  the  defendants  are  owners  in  fee  of  an  un- 
divided portion  of  the  land,  and  that  one  of 
the  other  defendants  is  owner  in  fee  of  the  re- 
mainder, and  a  cross  complaint  filed  by  one  of 
the  original  defendants  alleges  that  she  is  own- 
er in  fee  of  all  the  land,  and  asks  that  the 
title  be  quieted  in  her  as  against  others  of  the 
original  parties,  process  must  issue  on  the  de- 
fendants named  in  the  cross  complaint,  in  or- 
der to  bind  them  by  a  decree  rendered  there- 
on.—Shaul  V.  Rinker,  139  Ind.  163,  38  N.  E. 
593. 

Fob  Cases  fbom  Otheb  States, 
See  19  Cent.  Dig.  Equity,  §  294. 
See,  also,  16  Cyc.  pp.  209-211. 

f  123.  Serriee. 

[a]  (Sup.  1844) 

Notice  in  a  newspaper  to  a  nonresident 
defendant  in  a  bill  in  chancery  to  appear  before 
the  circuit  court  of  the  proper  county  on  the 
first  day  of  its  next  term  is  sufficiently  certain 
as  to  the  time  and  place  of  appearance.— Thom- 
as V.  Bailey,  7  Blackf.  149. 

[b]  (Sup.  1845) 

When  a  bill  in  equity  was  filed  in  vacation 
against  a  nonresident  defendant,  it  was  neces* 
sary  under  the  act  of  1838  to  give  notice  of 
the  pendency  of  the  suit  in  a  public  newspaper 
for  3  full  weeks  and  60  days  before  the  next 
terra  of  the  court.— Shipley  v.  Mitchell,  7 
Blackf.  472. 

[c]  (Sop.  1881) 

In  a  proceeding  in  chancery,  where  defend- 
ant seeks  relief  against  a  codefendant  as  to 
matters  not  apparent  on  the  face  of  the  original 
bill,  he  must  file  his  cross-complaint,  making 
parties  thereto  such  of  his  codefendants  and 
such  others  as  are  necessary  to  the  relief  de- 
manded, and  process  is  required  to  bring  such 
codefendants  into  court.— Swift  v.  Brumfield, 
76  Ind.  472. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §f  296-302. 
See,  also,  16  Cyc.  pp.  212-214. 

§  127.  Appearance. 

Waiver  of  objections,  see  Appeabance,  §§  21- 
25. 

Fob  Cases  fbom  Otheb  States, 
See  19  Cent.  Dig.  Equity,  {  306. 
See,  also,  16  Cyc.  p.  216. 


IV.  PLEADING. 

Pleadings  as  evidence,  see  post,  §{  337-345. 


TUs  Diffest  is  oompiled  on  tlie  Key-Nnmber  System.    For  explanation,  see  page 

Diaitized  bv  V 


iii. 


EQUITY,  IV  (A). 


[4  Ind.  Dig.— Page  388] 


§  141 


In  particular  proceedlnv*. 

Cancellation  of  Instruments,   §§  36-39. 

Creditors'   Suit,  §§  37-42. 

Discovery,  §§  19,  22. 

Dissolution  and  accounting  by  partnership. 
Partnership,  §  327. 

Divorce,  §§  89-108. 

Dower,  §  78. 

Enforcement  of  mechanic's  lien.     Mechanics* 
Liens,  §§  209-277. 
Of  vendor's  lien.     Vendor  and  Purchas- 
er,  §  280. 

Establishment  and  enforcement  of  trust. 
Trusts,  §  371. 

Foreclosure  of  mortgage— 

Chattel  Mortgages,   f  277. 
Mortgages,    §§   444-459. 

Infringement  of  trade-mark  or  trade-name. 
Trade-Marks   and    Trade-Names,    §   92. 

Injunction,  §§  116-123. 

Interpleader,  §§  23,  26. 

Partition,   §§  54-62. 

Quieting  Title,  §§  33-43. 

Redemption  from  mortgage  sale.  Mortgages, 
§  616. 

Reformation  op  Instruments,  §§  35-41. 

Setting  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers.  Fraudulent  Con- 
veyances,  §§  258-269. 

Specific  Performance,  {§  112-117. 

(A)    ORIGINAL    BILL. 

Amendment  of  bill,  see  post,  §§  268,  271 
Bill  to  enforce  decree,  see  post,  $  441. 
Cross-bill,  see  post,  §§  195-202. 
Demurrer  for  objections  to  substance  of  bill, 

see  post,  §  223. 
Supplemental  bill,  see  post,  |  296. 

In  particular  proceedlnv*. 

Cancellation  of  Instruments,  §  37. 

Creditors'  Suit,  {  39. 

Discovert,  |  19. 

Dissolution    and    accounting    of    partnership. 

Partnership,  {  327. 
Divorce,  |§  89-93. 
Dower,  |  7a 

Enforcement  of  mechanics*  liens.    Mechanics' 
Liens,  §§  271,  280. 
Of  vendors'  Jiens.    Vendor  and  Purchas* 
EB,  {  280. 
E)quitable    relief    against    judgments.      Judg- 
ment, §  460. 
Establishment     and     enforcement     of     trusts 

Trusts,  §  371. 
Foreclosure  of  mortgages— 
Chattel  Mortgages,  §  277. 
Mortgages,  i§  444  453. 
Injunction,  |  118. 
Interpleader,  |  23. 
Partition,   §  65. 
Quieting  Title,  |f  34-36. 
Redemption  from  mortgage  sales.    Mortgages. 
§  616. 


Reformation   of   Instruments,   |   36. 
Setting   a.side   transfers   in   fraud  of   creditors 

or      subsequent      purchasers.      f^AUDULENT 

Conveyances,  §§  258-265. 
Specific  Performance,  {  114. 

1 128.  Natvre  and  oi&oe. 
[A]      (Sop.  1877) 

In  an  action  on  a  note  against  the  makers, 
one  of  defendants  filed  a  complaint  against  his 
codefendant  to  establish  the  fact  that  the  for- 
mer was  only  a  surety,  and  demanded  judgment 
declaring  him  a  surety  and  giving  him  proper 
relief  as  such.  Held,  that  such  complaint  was 
not  a  cross  complaint,  but  a  new  and  original 
proceeding,  which  could  not  be  tried  on  the 
summons  issued  by  the  plaintiff.— Joyce  v.  Whit- 
ney, 57  Ind.  550. 

E\)R  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  |§  307,  30a 
See,  also,  16  Cyc.  pp.  216,  217. 

§  138.  Prayer  for  relief. 

In  action  to  foreclose  mortgage,  see  Mortgag- 
es, §  453. 

In  suit  to  set  aside  fraudulent  conveyance,  see 
Fraudulent  Conveyances,  §  265. 

[a]  (Sop.  1845) 

The  obligee  of  a  title  bond  mortgaged  it  to 
A.,  and  the  latter  afterwards  obtained  the  legal 
title  to  the  premises  from  the  obligor  and  gave 
up  the  bond  to  him.  Held,  that  a  prayer  in  a 
bill  filed  by  the  mortgagor  against  the  mort- 
gagee and  obligor  to  set  aside  that  transaction 
between  the  defendants  that  the  mortgagee  be 
decreed  to  file  a  bill  of  foreclosure  against  the 
complainant  is  mere  surplusage. — ^Newhouse  v. 
Hill,  7  Blackf.  584. 

[b]  (Sap.  1852) 

A  court  of  equity  will  not  render  a  decree 
setting  aside  a  conveyance  of  real  property, 
made  to  hinder  and  delay  creditors,  where  the 
bill  does  not  pray  for  such  a  decree.— Eastman 
V.  Ramsey,  3  Ind.  419. 

[c]  (Sup.  1859) 

One  complaint  may  ask  a  rescission  of  a 
sale  for  false  representations,  or,  if  the  court 
will  not  grant  that,  damages  for  breach  of  war- 
ranty or  noncompliance  with  the  contract.-^ 
Gatling  v.  Newell,  12  Ind.  118. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §{  31^-321. 
See,  also,  16  Cyc.  p.  224. 

§141.  Form    and    svi&oienoy   of   allesa^ 
tions  in  seneral. 

[a]  (Sup.  1845) 
A  second  mortgagee,  before  forfeiture,  filed 
a  bill  in  chancery  against  the  first  mortgagee  to 
compel  him  to  surrender  his  mortgage,  alleging 
that  it  had  been  paid.  The  bill  did  not  show 
that  complainant  was  injured,  or  was  likely  to 
be  injured,  by  the  alleged  incumbrance.     Held, 
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on  demurrer,  that  the  bill  could  not  be  sustain- 
ed.— Jones  v.  Myers,  7  Blackf.  340. 

[b]  (Sap.  1866) 
In  a  suit  to  enforce  an  equitable  title  to 
lands,  it  is  not  necessary  that  the  complaint 
should  charge  defendant  with  notice  of  plain- 
tiff*s  equity.  If  defendant  claims  as  a  purchas- 
er without  notice,  he  should  set  up,  by  way  of 
answer,  the  facts  which  entitle  him  to  protec- 
tion as  such.—Makepeace  v.  Davis,  27  Ind.  352. 

Fob  Oases  fboh  Other  Stated, 

See   19   Cent.    Dig.    Equity,  |{  323-330, 

333. 
See,   also,  10  Cyc.  p.  219. 

1 145.  Double  aspect. 

[a]      (Sup.  1865) 

Duplicity  in  pleading  is  as  fatal  in  equity 
as  at  law.— Driver  v.  Driver,  6  Ind.  286. 

Fob  Oases  fbom  Otheb  States, 
See  19  Cent.  Dig.  Equity,  {  339. 
See,  also,  16  Cyc.  p.  238. 

1 146.  Mvltifarioiisness. 

Of  pleading  in  general,  see  Pleading,  |  341. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,   |f  340-379; 

24  Cent.  Dig.  Fraud.  Conv.  §  758. 
See,  also,  16  Cyc.  pp.  239-255. 

1 147.  — —  Im  seneral. 

[a]  (Sap.  1847) 
No  general  jule  can  be  laid  down  as  to 
what  constitutes  multifariousness  in  a  bill  in 
equity.  The  court  must  exercise  a  sound  dis- 
cretion in  determining,  from  the  circumstances 
of  each'  case,  whether  a  bill  is  liable  to  that 
objection.— Carter  v.  Kerr,  8  Blackf.  373. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  f  340. 
See,  also,  16  Cyc.  pp.  239-241. 

S  148.  —  Misjoinder   of  causes   of  ac- 
tion. 

[a]  (Sup.  1847) 

A  bill  in  chancery  for  a  partition  of  lands 
will  not  be  considered  multifarious  on  account 
of  any  pertinent  statements  it  may  make  in 
setting  forth  the  title  of  the  complainant  con- 
formably to  the  requisitions  of  the  statute.— 
Carter  v.  Kerr,  8  Blackf.  373. 

[b]  (Sap.  I860) 

A  mortgage  may  be  corrected  and  foreclos- 
ed, or  a  deed  may  be  corrected  and  the  title 
quieted  in  the  same  suit,  if  the  complaint  states 
facts  sufficient  to  justify  such  relief.— Hunter  v. 
McCoy,  14  Ind.  528. 

[c]  (Sop.  1888) 

A  complaint  charging  that  a  firm  was  in- 
debted to  plaintiff,  and,  to  prevent  the  collec- 
tion of  the  debt,  transferred  its  property  to  a 


third  party,  who  participated  in  the  intent  to 
defraud  plaintiffs;  that  this  third  party  dis- 
posed of  the  property,  and  has  not  accounted; 
and  that  the  firm  is  insolvent ;  and  praying  for 
judgment  against  the  firm  for  the  amount  of  the 
debt,  and  that  the  third  party  be  compelled  to 
account,— states  a  cause  of  action  in  equity, 
and  is  not  demurrable  as  improperly  uniting 
several  causes  of  action.— Chamberlin  v.  Jones, 
114  Ind.  458,  16  N.  E.  178. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §1  341-367. 
See,  also,  16  Cyc.  pp.  241-24a 

§  149.  — -  Bfis Joinder  of  oomplainants. 
[a]  (Sap.  1837) 
Two  persons  joined  in  a  bill,  each  having 
a  separate  claim  against  defendant.  One  com- 
plainant, on  account  of  his  infancy,  had  a  right 
to  sue  in  equity,  but  the  other  had  no  such 
right.  Held,  that  the  bill  was  insufficient- 
Grimes  V.  Wilson,  4  Blackf.  331. 

£\)R  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  {{  342,  368- 
370;   24  Cent.  Dig.  Fraud.  Conv.  |  75a 
See,  also,  16  Cyc.  pp.  248-250. 

§  150.  — —  Misjoinder  of  defendants. 

[a]  (Sap.  1836) 

A  bill  uniting  claims  against  defendant  as 
heir,  and  in  his  individual  capacity,  is  multi- 
farious.—Bryan  V.  Blythe,  4  Blackf.  249. 

[b]  (Sap.  1906) 

The  existence  of  similar  questions  of  fact 
in  causes  of  action  against  several  defendants, 
or  the  fact  that  each  demand  is  asserted  as  a 
right  growing  out  of  the  administration  of  an 
estate,  so  that  each  case  involves  some  common 
elements  of  fact,  will  not  warrant  the  joining 
of  the  separate  claims  growing  out  of  different 
transactions  and  involving  material  inquiries 
essentially  foreign  to  each  other  in  a  bill  in 
equity.— Boonville  Nat.  Bank  v.  Blakey,  76  N. 
E.  529,  166  Ind.  427. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §f  342,  371- 
379;   24  Cent.  Dig.  Fraud.  Conv.  I  75& 
See,  also,  16  Cyc.  pp.  250-255. 

§  153.   Constmotion  and  operation* 

Admissions  in  answer,  see  post,  {  186. 

[a]    (Sap.  1860) 
A  positive  charge  in  the  bill  is  an  admis- 
sion binding  on  plaintiff.— Townsend  v.  Mcin- 
tosh, 14  Ind.  57. 

The  complainant  in  chancery  cannot  intro- 
duce evidence  tending  to  contradict  a  positive 
averment  or  charge  in  his  bill.— Id. 

For  Cases  from  Otheb  States, 

See  19  Cent.  Dig.   Equity,  i|  386-389. 
See,  also,  16  Cyc.  p.  237. 
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(B)  TLEA,  ANSWER.  AND  DISCLAIMER. 

Amendment   of   plea   or  answer,   see   post,   §§ 

278-283. 
Further  or  additional  answer,  see  post.  §  302. 
Plea  or  answer  to  bill  of  review,  see  post,  §§ 

308,  461. 

la  particular  proceedlngr*. 

Cancellation  of  Instruments,  §  39. 

Discovery,  §  22. 

Dissolution  and  accounting  of  partnership. 
Partnership,  §  327. 

Divorce,  §§  90-99. 

Dower,  §  78. 

Enforcement  of  mechanics*  liens.  Mechanics* 
Liens,  $  272. 

Establishment  and  enforcement  of  trusts. 
Trusts,   §  371. 

Foreclosure  of  mortgages.     Mortgages,  §  454. 

Infringement  of  trade-marks  or  trade-names. 
Trade-Marks  and  Trade-Names,  §  92. 

Injunction,   §  119. 

Interpleader,  §  20. 

Partition,  §  56. 

Quieting  Title,   §  37. 

Reformation  of  Instruments,  §  38. 

Setting  aside  transfers  in  fraud  of  creditors  or 
subsequent  purchasers.  Fraudulent  Con- 
veyances, §  266. 

Specific  Performance,  §  116. 

§156.  Pleas. 

For  Oases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  393-412. 
See,  also,  16  Cyc.  pp.  286-297. 
f 

§  163.   In  bar  of  relief. 

[a]     (Sup.  1S55) 

Two  distinct  pleas  in  bar  are  not  allowed 
in  equity.— Driver  v.  Driver,  6  Ind.  286. 

For  Cases  from  Other  States, 

See  19  Cent.   Dig.    Equity,  §  401. 


§  160.  —  Answer  in  svpport  of  plea. 
[a]     (Sap.  1S56) 

The  plea  in  bar  to  a  bill  in  equity,  which 
specifically  charged  fraud,  not  being  accom- 
panied by  an  answer,  was  adjudged  bad. — 
Spivey  v.  Frazee,  7  Ind.  661. 

For  (\\ses  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §  406. 
See,  also,  16  Cyc.  p.  292. 

§  177.  Answer. 

Answer  after  demurrer  overruled,   see  post,   § 

244. 
Answer  after  exceptions  sustained,  see  post,  § 

259. 
Answer  as  evidence,  see  post,  §§  338-345. 
Answer  in  support  of  plea,  see  ante,  §  169. 
To  bill  for  discovery,  see  Discovery,  §  22. 


Fob  Cases  from  Otheb  States. 

See  19  Cent.  Dig.  Equity,  §|  413-435. 
See,  also,  16  Cyc.  pp.  297-320. 

§  186.  «—  Denials  and  admissions. 

Admissions  as  evidence  in  other  suit,  see  Evi- 
dence, §  208. 
Failure  to  answer,  see  post,  §  194. 

[a]    (Sup.  1846) 

A  charge  in  a  bill  that  defendant  had  as- 
sented to  a  certain  agreement  is  sufficiently 
denied  by  an  allegation  in  the  answer  that  he 
never  bad  any  knowledge  of  the  agreement. — 
Coquillard  v.  Suydam,  8  Blackf.  24. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  426,  427. 
See,   also,  16  Cyc.   pp.  305,  311-313. 


of     discovery    In 


§  189.  Svffleieney 

ceneraL 

[a]  (Sup.  1840) 

An  answer  that  defendant  cannot  say 
whether  the  agreement  set  out  in  the  bill  is  a 
copy  of  one  executed  by  him  or  not  is  insuffi- 
cient, and  he  will  be  compelled  to  answer  di- 
rectly whether  it  is  or  not. — Barbee  v.  Inman, 
5   Blackf.  439. 

[b]  (Sop.  1857) 

A  defendant  may  answer  an  interrogatory 
demanding  whether  he  has  a  receipt  for  money 
paid  without  making  the  receipt  an  exhibit. — 
Eamhart  v.  Robertson,  10  Ind.  8. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §  432. 

§191.  ...  Impertinenoe  and  scandal. 

[a]  (Sap.  1840) 

Where  an  answer  to  a  bill  for  the  specific 
performance  of  a  contract  states  conversations 
and  parol  agreements  prior  to  and  after  the 
execution  of  the  contract,  and  varying  its 
terms,  they  will  be  stricken  out,  on  exceptions, 
as  imi)ertinent.— Barbee  v.  Inman,  5  Blackf. 
439. 

[b]  (Sup.  1S46) 

Irrelevant  matter  contained  in  an  answer 
in  chancery  should  be  struck  out. — Conwell  v. 
Claypool,  8  Blackf.  124. 

For  Cases  from  Other  States, 

See  19  Cent.   Dig.   Equity,  |  434. 
See,  also,  16  Cyc.  p.  309. 

§  193.  Attaohment  to  compel  answer. 
[a]     (Sop.  1829) 
Where  a  particular  claim  in  a  bill  is  not 
explicitly  answered,  complainant  may  except  to 
the  answer  and  insist  on  a  full  answer. — Pegg 
v.  Davis,  2  Blackf.  281. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  F>iuity,  §§  439-442. 
See,  also,  16  Cyc.  p.  314. 
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i  194.  Failure  to  answer. 

Waiver  of  objection,  see  post,  |  330. 

[a]    (Sup.  1846) 
A  fact  alleged  in  a  bill  in  chancery,  and 
not  denied  in  the  answer,  must  be  taken  to  be 
true.— Conwell  v.  Claypool,  8  Blackf.   124. 

Fob  Oases  fbom  Other  States, 

See  19  Cent.   Dig.  Equity,  §§  443-445. 
See,  also,  16  Cyc.  p.  313. 

(C)  CROSS-BILL  AND   PLEA  AND  AN- 
SWER THERETO. 

In  particular  proceedings. 

See— 

Cancellation  of  Instruments,  §  38. 
Dissolution    and    accounting    of    partnership. 

Partnership,  §  327. 
Divorce,  §  101. 
Foreclosure  of  mortgage — 

Chattel  Mortgages,  }  277. 

Mortgages,  {  455. 
Partition,  {  57. 
Quieting  Title,  §  39. 
Reformation  of  Instruments,  |  37. 
Specific  Performance,  {  115. 

ft  195.  Nature  and  oi&oe  of  cross-bill. 

[a]  (Sap.  1887) 
Plaintiff  was  induced  to  make  a  warranty 
deed  to  land  which  he  neither  owned,  nor  claim- 
ed to  own ;  on  the  faith  of  an  agreement  by 
S.  to  pay  a  mortgage  from  plaintiff  to  M.,  the 
owner,  and  the  balance  of  the  purchase  price; 
M.  agreeing  to  convey  to  plaintiff.  S.  refused 
to  carry  out  his  agreement,  and  M.,  in  conse- 
quence, refused  to  convey  to  plaintiff.  Heldj 
that  plaintiff,  having  offered  to  place  the  par- 
ties as  they  were  before,  was  himself  entitled 
to  a  rescission  and  cancellation  of  his  deed  to 
8..  and  to  be  placed  in  statu  quo,  unless  on  a 
cross  bill  M.  chose  to  compel  the  performance 
of  his  contract  with  S.,  and  that  the  court,  sit- 
ting as  a  court  of  equity,  should  have  ordered 
the  filing  of  such  a  cross  bill,  and  determined 
the  rights  of  all  the  parties.— Sims  v.  Burk, 
1U9  Ind.  214,  9  N.  E.  902. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  440-449. 
See,  also,   10  Cyc.  pp.  324-327;    note,  83 
Am.  Dec.  251. 

1 196.   Necessity  for  croii-bilL 
[a]      (Sap.  1865) 

Under  the  chancery  practice,  when  a  de- 
fendant sought  relief  against  a  codefendant  as 
to  matters  not  apparent  upon  the  face  of  the 
original  bill,  he  must  file  his  cross  bill,  making 
parties  thereto  such  of  his  codefendants  and 
others  as  were  necessary  to  the  relief  sought ; 
and  process  was  necessary  to  bring  them  in.— 
Fletcher  v.  Holmes,  25  Ind.  458. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  450-454. 
See,  also,  16  Cyc.  pp.  324r-327. 


§  200.   Time  for  filins  eross-bilL 

[a]  (Sap.  1881) 
In  a  proceeding  in  chancery,  where  de- 
fendant seeks  relief  against  a  codefendant  as 
to  matters  not  apparent  on  the  face  of  the 
original  bill,  he  must  file  his  cross-complaint, 
making  parties  thereto  such  of  his  codefend- 
ants and  such  others  as  are  necessary  to  the 
relief  demanded,  and  process  is  required  to 
bring  such  codefendants  into  court— Swift  T. 
Brumfield,  76  Ind.  472. 

For  Oases  from  Other  States, 
See  19  Cent.  Dig.  Equity,  §  465. 
See,  also,  16  Qjrc.  p.  328. 

S  208.  SnAcienoy  ef  oross-bilL 

[a]  (Sap.  1882) 

A  cross  complaint  must  be  good  within  it- 
self, and  not  refer  to  and  rely  on  the  original 
complaint  for  a  part  of  the  facts  necessary  to 
be  stated.— Masters  v.  Beckett,  83  Ind.  595. 

[b]  (Sap.  1882) 

A  description  of  real  estate  in  a  cross 
complaint  to  quiet  title  which  omitted  county 
and  state,  but  referred  to  it  as  "the  real  estate 
in  complaint  mentioned,"  is  suflicient.— Cooker- 
ly  V.  Duncan,  87  Ind.  332. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  E3quity,  §i  469,  470. 
See,  also,  16  Cyc.  pp.  331-^333. 

(D)  REPLICATION. 
In  particalar  proceedlnsrs* 

Divorce,  §  102. 

Enforcement  of  mechanics*  liens.    Mechanics* 

Liens,  §  274. 
Foreclosure  of  mortgages.    Mortgages,  §  456. 
Injunction,  §  119. 
Interpleader,   §  26. 
Partition,   §   58. 
Reformation  of  Instruments,  §  38. 

§212.  Sufficiency. 

[a]  (Sap.  1846) 

The  effect  of  a  replication  is  to  admit  the 
plea  to  be  good,  and  to  confine  the  inquiry  to 
the  truth  of  the  matter  in  issue. — Sampson  v. 
Hendricks,  8  Blackf.  288. 

[b]  (Sap.  1860) 

On  an  issue  to  the  jury  from  the  probate 
court,  under  Rev.  St.  1843,  p.  666,  a  reply  to 
the  answer  admits  it  to  be  good  in  law,  and 
generally  the  pleadings  with  reference  to  the 
issue  are  to  be  construed  like  chancery  plead- 
ings.—Clem  V.  Durham,  14  Ind.  zo^. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §  485. 
See,  also,  16  Cyc.  p.  323. 

§213.   Failure  to  reply. 

Waiver  of  objections,  see  post,  §  330. 


le 


Tliis  Digest  is  compiled  on  the  Key-Nnmber  System.    For  explanation,  see  page  iiii 


213 


EQUITY,  IV  (D),  (E). 


[4  Ind.  Dig.-Pii«e  392] 


§  244 


[a]      (Sup.  1S65) 
If  tbe  affirmative  matter  in  the  answer  is 
not  denied,  either  by  replication  or  an  answer 
to  it  in  a  cross  bill,  it  will  be  taken  as  true. — 
Hale  T.  Plummer,  6  Ind.  121. 


Fob  Cases  fbom  Other  States, 
See  19  Cent.  Dig.  Equity,  | 
See,  also,  16  Cyc.  p.  322. 


486. 


(E)  DEMURRER,  EXCEPTIONS,  AND  MO- 
TIONS. 

Demurrer  to  bill  of  review,  see  post,  {  462. 
Demurrer  to  plea,  see  ante,  {  214. 

In  particular  proceedlnv*. 

Enforcement  of  mechanics*  liens.    Mechanics* 

Liens,  |  275. 
Foreclosure  of  mortgages.    Mobtoaqes,  |  457. 
Injunction,  §  120. 
Partition,   §  59. 
Quieting  Title,  §  41. 
Specific  Performance,  }  116. 

§  814.  Mode    of    making    objections    to 
pleadii&s. 
[a]     (Sap.  1835) 

A  demurrer  to  a  plea  in  chancery  is  un- 
known, but,  to  take  advantage  of  a  defect  in 
such  plea,  the  party  must  have  it  set  down  for 
hearing. — Raymond  y.  Simonson,  4  Blackf.  77. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  i  487. 
See,  also,  16  Cyc.  p.  315. 

§  218.  Grounds  for  demurrer  to  bill. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §{  496-503. 
See,  also,  16  Cyc.  pp.  265-270. 

§  823.  — —  Objeotlona    to    svbstanee    of 
bill. 
[a]     (Sap.  1906) 
Multifariousness  is  a  proper  ground  of  de- 
murrer   to    a    bill    in    equity.— Boonville    Nat. 
Bank  v.  Blakey,  76  N.  E.  529,  166  Ind.  427. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Equity,  {  502. 
See,  also,  16  Cyc.  p.  266. 

f  228.  Form  and  requisites  of  demurrer. 
[a]  (Sup.  1S81) 
In  suit  to  foreclose  a  mortgage,  plaintiff 
demurred  to  a  cross  complaint  on  the  ground 
that  it  "does  not  state  facts  sufficient  to  pre- 
vent said  plaintiff  from  foreclosing  said  mort- 
gage for  the  full  amount  of  the  debt  due  there- 
in.'* Hcldj  that  no  such  cause  for  demurrer  is 
known  to  the  statute,  or  should  be  recognized 
in  practice. — Martin  v.  Martin,  74  Ind.  207. 


For  Oases  from  Other  States, 
See  19  Cent.  Dig.  Equity,  §  504. 
See,  also,  16  Cyc.  pp.  271-275. 

§231.  Scope  and  extent  of  demurrer  In 
seneral. 

[a]  (Sup.  1878) 

Unless  a  cross  complaint  is  an  answer  to 
the  original  complaint,  a  demurrer  to  a  cross- 
complaint  does  not  reach  back  to  the  original 
complaint.— Harlen  v.  Watson,  63  Ind.  143. 

[b]  (Sap.  1878) 

S.,  a  vendor,  agreed  that  on  payment  of 
a  certain  sum  on  a  certain  future  day,  and  ex- 
ecution by  H.,  the  purchaser,  of  a  mortgage  for 
the  balance  of  the  purchase  money,  S.,  by  a 
*'good  and  sufficient  deed,''  would  convey  to  H. 
certain  land,  the  title  to  which  was  in  litiga- 
tion between  them,  and  after  the  day  so  fixed 
H.  died.  In  an  action  against  his  widow  and 
heirs  for  specific  performance,  the  complaint 
alleged  that  on  such  day  S.  tendered  to  H.  a 
*'good  and  sufficient  deed"  for  the  land,  and 
demanded  performance  by  H.,  which  was  re- 
fused;  that  after  H.'s  death  S.  tendered  the 
same  deed  to  defendants  and  demanded  per- 
formance of  H.'s  stipulations,  which  they  re- 
fused; that  the  same  deed  was  brought  into 
court  for  defendants;  and  that  the  land  bad 
remained  in  the  possession  of  H.  and  defend- 
ants ever  since  the  contract,  etc.  Held,  that  a 
demurrer  to  the  complaint  that  the  tender  to 
defendants  of  a  deed  to  H.  was  insufficient 
should  be  carried  back  and  sustained.— Sowle  Y. 
Holdridge,  63  Ind.  213. 

For  Cases  from  Otiier  States, 

See  19  Cent.  Dig.  Equity,  I  507. 
See,  also,  16  Cyc.  pp.  275-280. 

i  238.  Demvrrer  to  bill  sood  in  part* 

[a]    (Sup.  1842) 
A  demurrer  to  a  whole  bill  must  be  over- 
ruled if  the  bill  taken  altogether  entitles  com- 
plainant to  some  kind  of  reliel— Fancher  r.  In- 
graham,  6  Blackf.  139. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  E)quity,  |  508. 
See,  also,  16  Cjrc.  p.  274. 

§242.  Operation  and  effect  of  deeiiion 
on  demvrrer. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §|  516-520. 
See,  also,  16  Cyc.  pp.  282-285. 

§  244.  — -  Answer  after  demurrer  over- 
mled. 

[a]  Where  a  demurrer  to  a  bill  is  overruled,  a 
final  decree,  without  giving  defendant  an  op- 
portunity to  deny  the  allegations  in  the  bill,  is 
erroneous.— (Sup,  1823)  Bottorf  v.  Conner,  1 
Blackf.  287;  (1830)  Kipper  v.  Glancey,  2 
Blackf.    356;     (1840>   Lefavour    v.    Justice,   5 
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Blackf.  366;   (1S48)  Henderson  v.  Dennison,  1 
Ind.  152,  Smith,  70. 

For  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  {  519.   . 
See,  also,  16  Cyc  p.  284. 


S847. 


after    demurrer 


«»  Amendment 
■natalned. 

[a]  (Sap.  1837) 
On  sustaining  a  demurrer  to  a  bill  for  mis- 
joinder of  one  having  no  right  to  sue  in  equity 
with  an  infant  having  such  right,  the  bill 
should  not  be  dismissed  as  to  such  infant,  but 
should  stand  over,  in  order  that  he  might  strike 
the  name  of  the  other  complainant  from  the 
bill.— Grimes  v.  Wilson,  4  Blackf.  331. 

Fob  Cases  fboh  Otheb  States, 
See  19  Cent.  Dig.  Equity,  {  520. 
See,  also,  16  Cyc.  p.  282. 

S  850.  Neeessity  of  exeeptione. 
[a]     (Sap.  1831) 
Objections  to  an  answer  should  be  made 
by  exceptions  thereto,  and  not  by  demurrer.— 
Arnold  v.   Styles,  2  Blackf.  391. 

For  Cases  fboic  Otheb  States, 

See  19  Cent.  Dig.  Equity,  {  522. 

{255^.  WlthdrawAl  or  waiver  of  ex- 
eeptions. 
[a]  (Sap.  1829) 
Though  where  exceptions  be  taken  to  parts 
of  an  answer  only,  defendant  cannot  be  requir- 
ed to  answer  over  generally,  but  only  so  far  as 
the  exceptions  extend,  yet  if,  in  such  case,  the 
order  be  for  defendant  to  answer  over  general- 
ly, and  no  notice  be  afterwards  taken  of  the  or- 
der by  either  party  in  the  subsequent  proceed- 
ings, complainant  will  be  considered  as  having 
abandoned  the  order,  together  with  the  excep- 
tions which  it  was  intended  to  sustain,  and  the 
order  will  not  be  error  of  which  the  defendant 
can  complain.— Pegg  v.  Davis,  2  Blackf.  281. 

§859.  Further  answer  after  exceptions 
sustained 
[a]    (Sap.  1829) 
Where  exceptions  are   taken   to   parts  of 
an  answer,  and  the  court  considers  them  valid, 
defendant  may  be  ordered  to  answer  over  so 
far  as  the  exceptions  extend,  but  not  to  the 
whole  bill.— Pegg  v.  Davis,  2  Blackf.  281. 

Fob  Cases  fbom  Otheb  States, 
See  19  Cent.  Dig.  Equity,  {  532. 
See,  also,  16  Cyc  p.  320. 

S  861.  Motions  relatins  to  pleadinffs* 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  534-540. 
See,  also,  16  Cyc.  p.  315. 


§  263.  — -  Strikinc  out  pleadinn:. 
[a]     (Sap.  1856) 
An  answer  to  a  bill  in  equity,  which  is 
clearly  evasive,   may   be  ordered   to  be  taken 
from  the  files.— Spivey  v.  Frazee,  7  Ind.  (561. 

Fob  Cases  fbom  Otiieb  States, 

See  19  Cent.  Dig.  Equity,  §§  535-540. 
See,  also,  16  Cyc.  p.  315. 


{264.  —  Strikins   out   part  of  pleads 
inc. 

[a]    (Sap.  1846) 

If  money,  alleged  in  an  answer  in  chan- 
cery to  have  been  tendered  to  complainant,  be 
not  brought  into  court,  the  allegation  of  tender 
should  be  struck  out  of  the  answer. — Conwell 
V.   Claypool,  8  Blackf.  124. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  536-540. 
See,  also,  16  Cyc.  p.  315. 

(F)  AMENDED  AND  SUPPLEMENTAL 
PLEADINGS  AND  REVIVOR. 

la  partlcalar  proceedluv*. 

Divobce,  I  104. 

Doweb,  i  7a 

Enforcement  of  mechanics*  liens.     Mechanics*^ 

Liens,  {  276. 
Foreclosure  of  mortgages.    Mobtgages,  |  458. 
Injunction,  S  121. 
Pabtition,  §  60. 
Quieting  Title,  }  42. 

{  266.  Amendment  as  of  coarse. 
[a]     (Sap.  1869) 

Complainant  may,  as  of  right,  amend  his 
bill  before  answer.— Cheek  v.  Til  ley,  31  Ind. 
121. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §  544. 


I  268.  Amendment  of  bill. 

Amendment  after  demurrer  sustained,  see  ante, 
I  247. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.   Dig.  Equity,  i§  413,  552- 

5G9.    . 
See,  also,  16  Cyc.  pp.  335-351. 

§271.  —  Condition  of  oanse* 
[a]    (Sap.  1841) 
Leave  to  amend  a  bill  after  the  dismissal 
thereof  is  error.— Elston  v.  Drake,   5  Blackf. 
540. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.   Equity,  {§  558-5C0. 
See,  also,  }fi  Cyc.  pp.  342-346. 
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§  278.  AmeBdment  of  plea  or  answer. 

Fob  Cases  fbom  Other  States, 

See  19  Cent.  Dig.   Equity,  §§  570-578. 
See,  also,  16  Cyc.  pp.  352-356. 

§  281.  —  Oondition  of  oanse. 
[a]     (Sup.  1867) 

After  a  supplemental  complaint  had  been 
filed,  and  defendant,  who  had  been  summoned 
to  answer  the  original  complaint,  appeared  and 
filed  a  disclaimer  of  any  interest  in  the  prop- 
erty in  controversy  at  the  time  he  was  made  a 
party,  or  at  the  time  of  filing  his  answer,  the 
cause  was  dismissed  as  to  him.  Subsequently 
on  the  call  of  the  cause  for  trial,  he  asked 
leave  to  amend  his  disclaimer  by  striking  out 
so  much  thereof  as  disclaimed  any  interest  at 
the  time  he  was  made  a  party,  on  the  ground 
that  when  the  disclaimer  was  prepared  his 
counsel  did  not  know  that  defendant  was  a 
party  to  the  original  complaint.  HeJd,  that 
the  application  was  properly  refused,  as  being 
made  too  late.— Martin  v.  Noble,  29  Ind.  216. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §  572. 
See,  also,  16  Cyc  p.  354. 

§  283.  —  Matter  makins  new  defense. 
[a]  (Sup.  1S54) 
An  answer,  not  on  oath,  after  depositions 
had  been  taken,  was  found  to  contain  a  ma- 
terial admission  against  defendant,  and  there- 
upon defendant  asked  leave  to  amend  his  an- 
swer, alleging  that  it  had  been  hastily  pre- 
pared, and  that  the  admission  was  a  mistake, 
and  contrary  to  the  fact,  ffe/d,  that  leave  to 
amend  was  properly  granted.— Taylor  v.  Dodd, 
5  Ind.  246. 

For  Oases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  574,  575. 
See,  also,  16  Cyc.  p.  353. 

$293.   Fomi  and  svi&cienoy  of  amended 
pleading* 
[a]     (Sap.  1869) 
An    amendment    called     a    "supplemental 
complaint,"    but    containing    no    supplemental 
matter,  was  filed  by  plaintiff,  over  defendant's 
objection,  before  answer,  in  a  suit  for  an  in- 
junction in  which  a  restraining  order  had  been 
granted.    Held,  that  the  paper  should  be  treat- 
ed  as   an   amended   bill.— Cheek   v.   Tilley,  31 
Ind.  121. 

For  Cases  from  Other  States, 

See   19  Cent.   Dig.   Equity,  §{  551,  565, 
576. 

§  204.   Supplemental  bill  or  oroii-bill. 

For  Cases  from  Other  States, 

See   19  Cent.   Dig.   Equity,   §§   581-593, 

599. 
See,  also,  16  Cyc.  pp.  357-362. 


§296.  — -  Grounds. 
[a]  (Sap.  1865) 
When  a  complaint  in  an  equitable  action 
is  wholly  defective,  and  without  equity,  so 
that  no  valid  decree  can  be  rendered  on  it, 
plaintiff  cannot,  by  filing  a  supplemental  com- 
plaint founded  on  matters  which  have  taken 
place  subsequently  to  the  commencement  of 
the  suit,  sustain  the  proceedings  originally 
commenced.— Patten  v.  Stewart,  24  Ind.  332. 

For  Cases  from  Other  States, 

See    19  Cent.    Dig.    Equity,  {{  584-586, 

599. 
See,  also,  16  Cyc.  pp.  357,  358. 

§  302.   Fvrtlier  or  additional  answer. 

[a]    (Sup.  1846) 

A  mistake  having  been  made  in  an  answer 
in  chancery,  as  shown  by  affidavit  of  defend- 
ant and  the  writer  of  the  answer,  a  supple- 
mental answer  was  permitted  to  be  filed. — CJo- 
quillard  v.   Suydam,  8  Blackf.  24. 

For  Cases  from  Other  States, 

See   19  Cent.   Dig.   Equity,   {§   594-598, 
600,  601. 

§  303.  Bill  of  revivor. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  602-611. 
See,  also,  16  Cyc.  pp.  363,  364. 


§  305.  -^  Grounds. 

[a]  (Sup.  1844) 

If  defendant  in  chancery  die  before  he  has 
answered,  the  suit  can  only  be  revived  by  a 
bill  of  revivor;  but  if  he  die  after  answer  filed, 
the  suit  may  be  revived  by  virtue  of  the  stat- 
ute, on  motion  of  complainant,  without  such 
bill.— Aid  ridge  v.  Dunn,  7  Blackf.  249,  41  Am. 
Dec.  224. 

[b]  (Sap.  1848) 

On  a  bill  in  equity  to  foreclose  a  mortgage 
executed  by  A.  to  secure  payment  of  a  judg- 
ment against  B.  and  C,  B.  appeared,  and, 
pending  ,the  cause,  died,  whereupon  the  bill 
was  abated  as  to  him,  and  a  decree  entered 
against  A.  and  C,  who  had  made  default,  and 
for  a  sale  of  the  premises.  Held^  that  a  bill  of 
revivor  must  be  filed,  and  the  representatives 
of  B.  made  parties,  before  decree  for  sale  of  the 
premises  could  be  entered.— Milroy  v.  Stock- 
well,  1  Ind.  35,  Smith,  19. 

[c]  (Sup.  1848) 

On  a  bill  of  revivor,  there  must  be  an  or- 
der that  the  bill  be  revived  before  final  de- 
cree.—Pickering  V.  Walcott,  1  Ind.  262,  Smith, 
128. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §  603. 
See,  also,  16  Cyc.  p.  363. 
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§306.  — -  Form  and  svffloleAOj. 
[a]  (Sop.  1848) 
A  bill  o£  revivor  filed  under  the  provi- 
sions of  Rev.  St.  1838,  p.  443,  against  an  ad- 
ministrator and  minor  heirs,  must  state  the 
name  of  at  least  one  of  the  heirs. — Pickering 
v.  Walcott,  1  Ind.  2G2,  Smith,  128. 

Fob  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §  608;  1  Cent. 

Dig.  Abate.  &  R.  |  475. 
See,  also,  16  Cyc.  p.  364. 

S  308.  — —  Plea  and  answer. 

[a]    (Sap.  1831) 
The   answer  to  a  bill  of  revivor  cannot 
dispute   the    merits   of   the   decree.— Arnold   v. 
Styles,  2  Blackf.  391. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Equity,  §  609. 
See,  also,  16  Cyc.  p.  364. 

(G)  SIGNATURE,   VERIFICATION,   FIL- 
ING, AND  SERVICE. 

In  partlcalar  prooeedlnv*. 

Divorce,  f  105. 
Injunction,  §  122. 

§  321.   Fllins  and  notice  thereof. 

[a]  (Sap.  1881) 
In  suit  for  an  injunction,  notice  must  be 
given  to  a  co-defendant  of  the  filing  of  a  cross- 
complaint  by  a  defendant,  and  a  judgment  reu' 
dered  against  such  co-defendant  on  a  cross 
complaint  so  filed,  without  service  of  process 
and  appearance,  is  erroneous. — Swift  v.  Brum- 
field,  76  Ind.  472. 

For  Cases  from  Other  States, 

See  19  Cent.   Dig.   Equity,  §§  413,  620- 
632;   27  Cent.  Dig.  Inj.  §  209. 

(H)  ISSUES,  PROOF.  AND  VARIANCE. 

Conformity  of  decree  to  pleadings  and  proofs, 

see  post,  §  427. 
Denials  and   admissions  in   answer,  see  ante, 

i  186. 

In  partlcalar  proceedlnsrs. 

See-- 

Creditors'  Suit,  {  42. 

Dissolution     and     accounting    of    partnership. 

Partnership,  §  327. 
Divorce,  {  108. 
Dower,  S  78. 

Enforcement  of  mechanics*  liens.     Mechanics* 
Liens,  {  277. 
Of  vendors'  liens.    Vendor  and  Purchas- 
er, f  280. 
Equitable    relief    against    judgments.      Judg- 
ment, I  460. 
Foreclosure  of  mortgages.     Mortgages,   §  459. 
INJUNCTION,   {   123. 

PARnnoN,  S  62. 


QuiBTiNO  Title,  I  43. 
Reformation  of  Instruments,  |  41. 
Setting  aside  transfers  in   fraud   of  creditors 

or     subsequent      purchasers.     Fraudulent 

Conveyances,  {  269. 
Specifio  Performance,  f  117. 

i  325.  Matters  to  be  proved. 

[a]  (Sap.  1835) 

Exhibits,  which  are  the  foundation  of  a 
chancery  suit,  must  be  proved  by  depositions, 
or  viva  voce,  at  the  hearing,  if  not  admitted.— 
Sandford  v.  Shelby,  4  Blackf.  134. 

[b]  (Sup.  1844) 

If  a  distinct  •  fact  in  avoidance  be  set  up 
by  an  answer  in  chancery,  such  fact  must  be 
proved.—Pierce  v.  Gates,  7  Blackf.  162. 

[c]  (Sap.  1846) 

If  a  bill  in  chancery  be  founded  on  an 
agreement  required  by  the  statute  of  frauds 
to  be  in  writing,  and  the  agreement  be  denied 
by  the  answer,  the  agreement,  though  the  stat- 
ute be  not  pleaded,  must  be  proved  to  be  in 
writing.—Coquillard  v.  Suydam,  8  Blackf.  24. 

[dl     (Sap.  1847) 

Where  a  material  allegation  in  a  bill  in 
chancery  is  denied  by  the  answer,  it  must  be 
proved.— Campbell  v.  Brackenridge,  8  Blackf. 
471. 

[el      (Sap.  1860) 
,  The  admissions  in  the  answer  of  a  guard- 
ian ad  litem  do  not  dispense  with  proof.— Town- 
send  V.   Mcintosh,   14   Ind.  57. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  641-647. 
See,  also,  16  Cyc.  pp.  371,  372. 

§  326.   ETldenee  admissible  under  plead- 
inga. 

[a]  (Sap.  1863) 

Evidence  of  matter  not  alleged  in  the  bill 
or  answer  will  not  be  considered.— Peelman  v. 
Peelman,  4  Ind.  612. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  648-650. 
See,  also,  16  Cyc.  pp.  372-375. 

§  327.  Variance  between  allegation*  and 
proof. 
[al    (Sap.  1835) 
A    variance    between    the    proof    and    im- 
material allegations  in  the  bill  constitutes  no 
objection   to   the  decree.— Johnston  v.  Glancy, 
4  Blackf.  94,  28  Am.  Dec.  45. 

[b]  (Sap.  1844) 

A  bill  alleging  a  certain  contract,  which  is 
denied  by  the  answer,  is  not  supported  by 
proof  of  a  different  contract.— Kinsey  v.  Grimes, 
7  Blackf.  290. 

[cl     (Sap.  1846) 

A  defendant  in  chancery,  not  charged  in 
the  bill  as  an  agent,  and  with  neglect  of  duty 
as  such,  cannot  be  made  liable  for  negligence 
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as  an  agent— Coquillard  t.  Suydam,  8  Blackf. 
24. 

[d]     (Sup.  1853) 

The  allegations  and  proofs  in  suits  in  equi- 
ty must  set  forth  and  support  the  same  cause 
of  action.  A  party  cannot  state  one  case  in 
his  pleading,  and  malce  a  different  one  by  his 
proofs.— Peelman  v.  Peelman,  4  Ind.  012. 

[•]     (Sup.  1881) 

Complainant  cannot  base  his  complaint  on 
one  definite  theory  and  then  claim  the  right 
to  recover  on  another.— Judy  v.  Gilbert,  77 
Ind.  90,  40  Am.  Rep.  289. 

Fob  Cases  from  Otiieb  States, 

See  19  Cent.  Dig.  Equity,  §i  051,  652. 
See,  also,  10  Cyc.  pp.  403-400. 


(D  DEFECTS  AND  OBJECTIONS,  AND 
WAIVER  THEREOF. 

§  330.  WaiTer  of  objections  to  pleadins* 
in  s^neraL 

[a]  The  want  of  a  replication  is  waived  by 
submission  of  the  cause  on  pleadings  and 
proofs.— (Sup.  1832)  Demaree  v.  Driskill,  3 
Blackf.  115;  (1844)  Bunts  v.  Cole,  7  Blackf. 
205.  41  Am.  Dec.  220. 

[b]  (Sup.  1835) 

Where  a  plea  is  set  down  for  hearing  on  a 
demurrer  to  it,  instead  of  a  motion  to  hVtve 
such  plea  set  down  for  argument,  the  circum- 
stance cannot  be  assigned  for  error.— Raymond 
v.  Simonson,  4  Blackf.  77. 

[c]  (Sup.  1836) 

An  objection  to  a  bill  because  of  multifari- 
ousness, if  apparent  on  the  face  thereof,  must 
be  taken  advantage  of  by  demurrer;  otherwise, 
it  will  be  deemed  to  be  waived. — Bryan  v. 
Blythe,  4  Blackf.  249. 

[d]  (Sup.  1843) 

Where  a  demurrer  to  a  bill  for  multifar- 
iousness is  overruled,  if  defendants  afterwards 
answer,  they  thereby  waive  the  objection.— 
Watson  V.  Clendenin,  0  Blackf.  477. 

[•]     (Sup.  I860) 

After  a  replication  under  the  old  practice, 
taking  issue  on  the  answer  of  heirs  brought  in 
by  a  revivor,  it  is  too  late  to  object  that  they, 
in  pleading,  departed  from  the  ancestor's  an- 
swer.—Townsend  V.  Mcintosh,  14  Ind.  57. 

[f]  (Sup.  1862) 
Where  a  cause  by  agreement  is  referred  to 
a  commissioner  to  take  accounts,  without  an 
answer  having  been  filed  to  the  complaint,  the 
consent  cures  the  error.— State  ex  rel.  Upperd 
V.  Carrington,  19  Ind.  258. 

Fob  Cases  from  Otiieb  States, 

See   19   Cent.   Dig.   Equity,   |{   000-008, 

071 ;   27  Cent.  Dig.  Inj.  §  271. 
See,  also,  10  Cyc.  p.  320. 


V.  EVIDENCE. 

Admission   of  incompetent  evidence  as  ground 

for  new  trial,  see  post,  §  392. 
Taking  and   filing  proofs,   see  post,   §  349. 
Verified  answer  as  documentary  evidence,   see- 

Evidence,  |  370. 

In  particular  proceedlnars. 

Accounting  by  partnership.  Partnebship,  %■ 
338. 

Cancellation  of  Instruments,  f|  44-47. 

Dissolution  of  partnership.  Partnership,  { 
328. 

Divorce,   {§    109-137. 

Dower,  |  79.  *" 

Enforcement  of  mechanics'  liens.    Mechanics*^ 
Liens,  i§  278-281. 
Of  vendors'  liens.    Vendor  and  Purchas- 
er, f  281. 

ETstablishment  and  enforcement  of  trosU 
Trusts,  {  372. 

Forecl()sure  of  mortgage — 

Chattel  Mortgages,  {  278. 
Mortgages,  |§  400-404. 

Injunction,   |§   124-127. 

Partition,  {  03. 

Quieting  Title,  (  44. 

Redemption  from  mortgage  sales.  Mortgag-^ 
es,  §  017. 

Reformation  of  Instruments,  {(  42-45. 

Relief  from  judgment.     Judgment,    {  401. 

Setting  aside  transfers  in  fraud  of  creditors  or 
subsequent  purchasers.  Fraudulent  Con- 
veyances, §{  270-300. 

Specific  Performance,  |{  118-121. 

§  337.  Pleading*  a«  evidenoe  in  ceneraL. 
[a]  (Sup.  1857) 
A  bill  was  brought  setting  up  a  trust  in 
certain  land,  and  a  cross  bill  alleged  a  purchase 
of  an  interest  in  the  land  without  notice  of  the 
trust.  The  complainants  answered  that  at  thef^ 
time  of  purchase  the  other  party  had  full  notict» 
of  the  trust,  and  no  evidence  upon  the  issue 
was  put  in.  Held^  that  the  answer  to  the  cross 
bill  was  a  direct  response  to  a  material  charge, 
and  was  itself  evidence,  and,  unless  disproved,, 
must  be  taken  as  true,  and  the  dismissal  of 
the  cross  bill  was  not  erroneous.— Pugh  v.  Pugh^ 
9  Ind.  132. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.   Equity,  §{  079-084. 
See,  also,  10  Cyc.  pp.  382,  401;    20  Cyc. 
p.  772. 

S  338*  Answer  ai  eTidenoe. 

For  Casics  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §{  085-724. 
See,  also,  10  Cyc.  pp.  383-401. 

{  339.  —  In  genevml. 
[a]     (Sup.  1844) 
If  an  answer  in  chancery  be  put  in  issue 
by  the  replication,  no  part  of  the  answer  can 
be   read   by  the  defendant  as  evidence  in  his 
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CaTor,  except  so  much  as  may  qualify  or  ex- 
plain the  meaning  of  some  passage  in  the  an- 
swer read  in  evidence  by  the  complainant.— 
Clark  V.  Spears,  7  Blackf.  96. 

[b]  (Sup.  1865) 

Where  a  bill  in  chancery  waives  answer 
under  oath^  the  fact  that  the  answer  is  sworn 
to  gives  it  no  force  as  evidence.— Peter  v. 
Wright,  6  Ind.  183. 

Job  Cases  from  Othsb  States, 

See  19  Cent.  Dig.   Equity,  §f  685,  686, 
688-696,  703-705,  710,  714. 

{340.  — »  ResponaiTeiiess. 

[a]  The  rule  that  an  answer  in  chancery  must 
be  received  as  true  does  not  extend  to  matters 
of  affirmative  defense.— (Sup.  1830)  Green  v. 
Vardiman,  2  Blackf.  324;  (1844)  Pierce  v. 
Gates,  7  Blackf.  162;  (1854)  Brown  v.  Wood- 
bury, 5  Ind.  254 ;  (1855)  Peck  v.  Hunter,  7  Ind. 
295. 

[b]  Only  such  facts  set  forth  in  an  answer  as 
are  clearly  responsive  to  the  allegations  of  the 
bill  will  be  considered  as  evidence  in  the  cause.— 
(Sup.  1830)  Green  v.  Vardiman,  2  Blackf.  324 ; 
(1860)  Townsend  v.  Mcintosh,  14  Ind.  57. 

[c]  (Sup.  1832) 

Where  an  answer  acknowledges  an  assign- 
ment set  up  in  the  bill,  but  alleges  that  it  had 
been  canceled,  the  answer  is  not  evidence  of  the 
cancellation,  but  it  must  be  proved.— Wasson  v. 
Oould,  3  Blackf.  18. 

[d]  (Sup.  1844) 

A  bill  of  foreclosure  and  for  a  sale  of  mort- 
gaged premises  averred  that  the  mortgage  was 
given  to  secure  the  payment  of  a  certain  prom- 
issory note.  The  answer  admitted  the  execution 
of  the  note  and  mortgage,  but  alleged  that  judg- 
ment had  been  obtained  on  the  note,  and  that 
the  defendant  had  paid  tiie  judgment.  A  gen- 
eral replication  was  filed.  Held^  that  the  ad- 
mission in  the  answer  of  the  execution  of  the 
note  and  mortgage  was  evidence  against  the  de- 
fendant, but  that  the  subsequent  allegation  of 
payment,  being  a  new  and  distinct  fact,  was  not 
evidence  in  his  favor.— Clark  v.  Spears,  7 
Blackf.  96. 

Fob  Cases  fbom  Gtheb  States, 

See  19  Cent.  Dig.  Equity,  |{  697-701. 
See,  also,  16  Cyc.  p.  390. 


f  348.  — »  Answer  not  under  oath. 

[a]     (S«p.  1865) 
An  answer  in  chancery  not  under  oath  is 
not  evidence  of  the  matters  alleged  in  it.— Peck 
V.  Hunter,  7  Ind.  295. 

Fob  Cases  fbou  Otheb  States, 
See  19  Cent.  Dig.  Equity,  |  706. 
See,  also,  16  Cyc.  pp.  386-388. 


f  343.  — —  WaiTer  of  answer  nnder  oath. 

[a]  (Sap.  1851) 

An  answer  is  not  evidence  for  defendant, 
wiiere  the  bill  requires  one  without  oath.— Larsh 
V.  Brown,  3  Ind.  234. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  |  702. 
See,  also,  16  Cyc.  p.  387. 

§  344.  — —  For  or  against  oodef  endant. 

[a]  The  answer  of  one  defendant  is  not  evi- 
dence against  a  co-defendant.— (Sup.  1828) 
Thomasson  v.  Tucker's  Adm*rs,  2  Blackf.  172 ; 
(1839)  McClure  v.  McCormick,  5  Blackf.  129. 

[b]  (Sup.  1846) 

In  a  suit  against  a  father  and  minor  chil- 
dren, the  latter  answering  by  guardian  ad  litem 
in  the  usual  form,  a  decree  cannot  be  based  on 
the  father's  answer,  confessing  the  bill,  without 
other  evidence.— Sliirley  v.  Shields,  8  Blackf. 
273. 

[c]  (Svp.  1848) 

The  answer  of  a  complainant  to  the  cross 
bill  of  adult  defendants  is  not  evidence  against 
infant  defendants  who  appear  by  guardian  ad 
litem.— Campbell  v.  Campbell,  1  Ind.  220,  Smith, 
137. 

An  answer  by  adult  defendants,  stating 
the  consideration  of  the  contract  on  which  the 
bill  is  founded,  is  not  evidence  against  the  in- 
fant co-defendants.— Id. 

[d]  (Sup.  1860) 

The  answer  of  one  defendant  is  evidence 
against  a  co-defendant,  who  is  his  privy  in  es- 
tate, or  who  claims  through  him.— Townsend  v. 
Mcintosh,  14  Ind.  57. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  {§  707-709. 
See,   also,   16  Cyc.  pp.  397,  398. 


§  345.  — ^  Evidence  to  oTeroome  answer. 

[a]  The  answer  of  defendant,  so  far  as  re- 
sponsive to  the  bill,  must  be  taken  as  true  un- 
less it  be  overturned  by  two  witnesses,  or  one 
with  strong  corroborative  circumstances.— (Sup. 
1830)  Green  v.  Vardiman,  2  Blackf.  324 ;  (1840) 
Coles  v.  Raymond,  5  Blackf.  435 ;  (1844)  Pierce 
V.  Gates,  7  Blackf.  162;  (1857)  Achey  v.  Steph- 
ens, 8  Ind.  411. 

[b}  (Sap.  1831) 
A  bill  in  chancery,  when  denied  by  the  an- 
swer, must  be  proved  by  at  least  two  witnesses, 
or  by  one  witness  and  corroborating  circum- 
stances, or  the  complainant  cannot  succeed.— 
Jenison  v.  Graves,  2  Blackf.  440. 

[c]     (Sup.  1841) 

Testimony  of  one  witness  in  chancery  sup- 
ported by  strong  corroborating  circumstances  is 
sufficient  to  counteract  a  positive  denial  in  the 
answer.— McCormick  v.  Malin,  5  Blackf.  509. 
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[d]  (Sup.  1844) 

Ad  issue  of  fact  having  been  formed  on  a 
bill  and  answer  in  equity,  a  jury  was  called  to 
try  it,  and  the  answer  was  read  in  evidence. 
Held,  that  the  jury  might  find  for  the  complain- 
ant on  the  testimony  of  a  single  disinterested 
witness,  if,  in  their  opinion,  such  testimony  was 
entitled  to  greater  weight  and  credibility  than 
the  answer.— Kinsey  v.  Grimes,  7  Blackf.  290. 

[e]  (Snp.  1846) 

If  a  defendant  in  chancery  do  not  profess  to 
answer  from  any  knowledge  he  has  of  the  mat- 
ter in  controversy,  evidence  equivalent  to  that 
of  two  witnesses  is  not  necessary  to  overcome 
his  denial.— State  v.  Holloway,  8  Blackf.  45; 
Holloway  v.  State,  5  Ind.  212. 

[f]  (Sup.  1854) 

The  answer  of  the  defendant  in  chancery, 
under  oath,  can  be  overcome  only  by  at  least 
one  witness  and  strong  corroborating  circum- 
stances.—Calkins  V.  Evans,  5  Ind.  441. 

[g]  (Sop.  1855) 

Where  the  answer  was  required  to  be  with- 
out oath,  a  preponderance  of  the  testimony  in 
support  of  the  bill  was  sufficient. — Peter  v. 
Wright,  6  Ind.  183. 

[h]      (Sup.  1865) 

In  chancery,  if  the  complainant  waive  the 
defendant's  oath  to  his  answer,  pursuant  to 
statute,  ttie  effect  of  the  denial  in  the  answer  is 
to  require  the  allegations  in  the  bill  to  be  sus- 
tained by  a  preponderance  of  evidence. — Moore 
V.  McClintock,  6  Ind.  209. 

[I]  (Sup.  1855) 
Where  an  answer  in  proceedings  in  equity 
is  required  to  be  without  oath,  two  witnesses 
are  not  required  to  prove  the  matter  put  in 
issue  by  the  denial  in  the  answer,  but  the  evi- 
dence of  one  witness  is  entitled  to  the  same 
weight  it  would  have  in  establishing  the  affirm- 
ative of  an  issue  in  law.— Peck  v.  Hunter,  7 
Ind.  295. 

[J]  (Sup.  1857) 
In  chancery,  an  averment  in  the  answer  re- 
sponsive to  the  bill  that  the  party  was  sane 
at  the  time  the  act  was  performed  is  evidence 
of  that  fact,  against  which  proof  of  general  de- 
rangement will  not  avail. — Achey  v,  Stephens,  8 
Ind.  411. 

[k]     (Sup.  1860) 

An  answer  meeting  the  allegations  of  the 
bill  upon  information  and  belief  does  not  fall 
within  the  rule  requiring  two  witnesses  to  pre- 
vail against  it. — Townsend  v.  Mcintosh,  14  Ind. 
57. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.   Equity,  §{  715-724. 

§  346.   Presumptions      and      burden      of 
proof. 
[a]    (Sup.  1845) 

Where  an  answer  on  a  bill  to  enjoin  a 
judgment   alleges   that   complainant   knew    the 


facts  pending  the  suit  at  law,  and  pleaded  the 
same  in  bar,  the  burden  of  establishing  it  is  on 
defendant.— Fitch  v.  Polke,  7  Blackf.  5(R 

[b]  (Sup.  1853) 
Where  the  material  facts  alleged  in  a  bill 
are  admitted  by  the  answer,  but  distinct  facts 
are  set  up  in  avoidance,  the  burden  of  proof 
is  upon  the  defendant.— Baker  y.  Leathers,  3 
Ind.  558. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  ff  725,  728. 

VI.   TAKING  AND  FILING  PROOFS. 

f  349.  Taklns  in  s«n«ral* 

[a]     (Sap.  1860) 
In  a  chancery  suit,  it  is  error  to  fall  to 
have   placed    upon    the    records   oral    evidence 
against  infant  parties.— Bennett  v.  Welch,   15 
Ind.  332. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  731,  732. 
See,  also,  16  Cyc.  pp.  375-377. 

VII.   DISMISSAL    BEFORE    HEARING. 

In  parttcnlar  proceedlnara* 

See— 

Divorce,  §§  137-139%. 

Injunction,  §  129. 

Partition,  |  64. 

Relief  against  judgment    Judgment,  |  462. 

§  359.   Voluntary  dismissal. 

[a]  (Sup.  1829) 

A  failure  to  comply  with  an  interlocutory 
decree  does  not  place  complainant  in  contempt, 
so  as  to  prevent  him  from  dismissing  his  bill.-- 
Smith  V.  Smith,  2  Blackf.  232. 

A  complainant  may  at  any  time  dismis.<< 
his  bill,  on  payment  of  costs,  if  he  is  not  in 
contempt. — Id. 

[b]  (Sup.  1850) 

A  plaintiff  in  chancery  has  a  right  to  dis- 
miss his  bill  at  any  time  before  final  hearing 
upon  payment  of  costs,  if  he  be  not  in  con- 
tempt.—Elderkin  V.  Fitch,  2  Ind.  90. 

[c]  (Sup.  1874)     * 

The  dismissal  of  the  original  petition  in  a 
proceeding  for  partition  carries  with  it  a  cross 
petition  filed  by  the  defendant,  and  puts  an 
end  to  the  action.— Holzner  v.  Holzner,  48  Ind. 
l.'il. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity.  §§  749-775. 
See,  also,  16  Cyc.  pp.  4<j0-4(39. 

§  360.   InTolnntary  dismissal. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.   Equity.  §§  757-774. 
See,  also,  16  Cyc.  pp.  4G2-467. 
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§  362.  — *  Grounds. 
[a]     (Sup.  1865) 
A  bill  in  chancery  should  not  be  dismissed, 
for  nonjoinder  of  necessary  parties,  without  op- 
portunity first  given  to  the  plaintiif  to  amend. 
-Dart  V.  McQuilty,  6  Ind.  391. 

Fob  Cases  fbou  Otheb  States, 

See  19  Cent.  Dig.  Equity,  S§  758-7G1. 
See.  also,  16  Cyc.  pp.  462^05. 

Vm.  HEARING,  SUBMISSION  OF  IS- 
SUES TO  JUBT,  AND  REHEARING. 

On  bill  of  review,  see  post,  §  404. 
Trial  of  equitable  action  as  law   action,  pro- 
cedure governing,  see  Tbial,  {  18. 

In  parttenlar  proceedtn^a. 

See-' 

Cancellation  of  Instbuments,   ||  48-51. 
Cbeditobs'   Suit,  §  48. 
DIVOBCE,  §§  14(>-142,  144,  146,  149,  150. 
DOWEB,    §  80. 

Enforcement  of  mechanics*  liens.    Mechanics* 
Liens,  §i  286-290. 
Of    vendors*    liens.      Vendob    and    Pub- 
chaseb,  §  284. 
Establishment     and     enforcement     of     trusts. 

Tbustb,  I  373. 
Foreclosure    of    mortgages.     Mobtqages,     §§ 

476-482. 
Injunction,  S  130. 
Pabtition,  §§  67,  71.  72. 
Quieting  Title,  $  47. 
Redemption   from   mortgage   sales.     Mobtoaq- 

Es,  f  618. 
Refobmation  of  Instbuments,  §  46. 
Relief  against  judgment.    Judgment,  §  463. 
Setting   aude    transfers    in   fraud   of   creditors 

or     subsequent     purchasers.      Fbaudulent 

Conveyances,   ||  308-310. 

S  360.   Condition  of  cause. 

[a]    (Sup.  1846) 

A  suit  in  chancery  was  ready  for  final 
hearing,  under  Act  1838.  as  soon  as  the  issue 
was  completed,  unless  depositions  were  to  be 
taken.— Ryhn  v.  Cochran,  7  Blackf.  417. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.   Dig.  Equity,  §S  776-780. 

{371.   Separate  hearins*  in  same  oavse. 
[a]     (Sup.  1906) 

Where  complainant  wrongfully  joined  in 
the  same  bill  six  essentially  different  causes 
against  distinct  defendants,  it  was  an  abuse  of 
the  trial  court*s  discretion  to  deny  defendant's 
motion  for  a  separate  trial  which  was  timely 
made— Boonville  Nat.  Bank  v.  Blakey,  76  N.  E. 
529,  166  Ind.  427. 

Where  a  bill  in  equity  is  filed  against  sev- 
eral defendants,  a  motion  for  a  separate  trial 
may  be  granted  for  good  cause.— Id. 

Fob  Cases  fbom  Otheb  States, 
See  19  Cent.  Dig.  Equity,  §  782. 


§375.  Continvanoe* 

[a]  Upon  an  objection  to  a  bill  of  the  want  of 
proper  parties  who  might  properly  have  been 
made  coplaintiff^,  where  by  an  amendment  mak- 
ing them  coplaintiffs  the  record  would  have  been 
rendered  confused  by  the  necessary  variations 
and  additions,  the  cause  was  allowed  to  stand 
over,  with  liberty  to  amend  by  making  them 
defendants;  nothing  being  requisite  but  to  in- 
sert their  names  in  the  bill  and  prayer  of  pro- 
cess, and  the  former  defendants  being  allowed 
time  to  file  a  new  answer.— (Sup.  1831)  Lind- 
ley  V.  Cravens,  2  Blackf.  426;  (1842)  Park  v. 
Ballentine,  6  Blackf.  223. 

[b]  (Sup.  1834) 

Under  Rev.  Code  1831,  providing  that, 
when  depositions  are  to  be  taken,  the  cause 
shall  stand  for  hearing  at  the  next  term  after 
the  issue  is  completed,  a  continuance  until  such 
next  term  is  not  authorized,  unless  depositions 
are  to  be  taken.— Andrews  v.  Jones,  3  Blackf. 
440. 

[c]  (Sup.  1841) 

The  continuance  of  a  cause  after  the  dis- 
missal of  the  bill  is  a  void  proceeding.— Elston 
V.  Drake,  5  Blackf.  540. 

Fob  Cases  fbom  Otheb  States. 

See  19  Cent.  Dig.  Equity,  §§  785,  786. 
See,  also,  16  Cyc.  p.  409. 

§  376.   Submission  of  issues  to  Jury. 

Constitutional  right  to  trial  by  jury,  see  Juby, 

§  13. 
In  suits  for  divorce,  see  Divobce,  §  144. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  US  788-820. 
See,  also,  16  Cyc.  pp.  413-428. 

§  377.  —  In  s«n«rAl* 

[a]  The  awarding  of  an  issue  to  try  a  ques- 
tion of  fact  is  within  the  discretion  of  a  court 
of  equity.— (Sup.  1835)  Ray  v.  Doughty.  4 
Blackf.  115;  (1856)  Lapreese  v.  Falls,  7  Ind. 
692. 

[b]  (Sup.  1856) 

Rev.  St.  1843,  did  not  alter  the  rule  of 
practice  in  courts  of  chancery  that  the  court 
may  in  its  discretion  take  the  opinion  of  a 
jury  as  to  any  question  of  fact  in  controversy. 
—Lapreese  v.  Falls,  7  Ind.  692. 

[c]  (Sup.  18S3) 

Though  Rev.  St.  1881,  §  409,  requires  that 
issues  of  law  and  fact  which  were  of  exclusive 
equitable  jurisdiction  prior  to  June  18,  1852, 
shall  be  tried  by  the  court,  yet  a  court  of  eq- 
uity may  submit  issues  to  a  jury. — L/ake  Erie 
&  W.  R.  Co.  V.  Griffin,  92  Ind.  487. 

[d]  (Sup.  1884) 

In  a  chancery  suit  the  court  has  the  right 
to  submit  a  question  of  fact  to  a  jury  to  de- 
cide for  the  information  of  the  court,  and  it  is 
entirely  within  the  discretion  of  the  court  as  to 
whether   it    will    seek   such   information    by    a 
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jury.—Miller  r.  Bvansville  Nat.  Bank,  99  Ind. 
272. 

[e]      (Sup.  1885) 

There  was  no  error  in  submitting  to  a 
jury  questions  of  fact,  where  it  was  done  only 
for  information,  and  the  court  afterwards  made 
a  finding  for  itself.— Farmers*  Bank  of  Moores- 
ville  V.  Butterfield,  100  Ind.  229. 

[f]     (Sap.  1885) 

Where  an  issue  is  properly  in  equity,  a 
party  is  not  entitled  as  of  right  to  have  an  is- 
sue of  fact  tried  by  a  jury.— McBride  v.  Strad- 
ley,  103  Ind.  4(55,  2  N.  E.  358. 

Fob  Cases  from  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  788-793. 
See,  also,  16  Cyc.  p.  413. 

I  378.  — —  Issues  proper  for  Jury. 

[a]  (Sup.  1888) 

Under  the  rule  that,  if  any  essential  part 
of  a  cause  is  exclusively  of  equitable  cogni- 
zance, the  whole  is  drawn  into  equity,  a  suit 
on  a  promissory  note,  and  to  set  aside  a  con- 
veyance as  fraudulent,  need  not  be  submitted 
to  a  jury  generally  as  an  action  at  law.— Towns 
V.  Smith,  115  Ind.  480,  16  N.  E.  811. 

[b]  (App.  1892) 

Where  the  facts  stated  in  a  complaint  pre- 
sent no  ground  for  a  specific  decree,  and  it  is 
sought  to  recover  compensation  by  way  of  dam- 
ages only,  it  is  proper  to  submit  the  cause  to  a 
jury;  the  rule  being  that  if  the  remedy  sought 
be  equitable  the  court  cannot  be  required  to  call 
a  jury,  but  if  it  be  legal  the  trial  is  by  jury, 
unless  the  jury  is  waived.— Robertson  v.  Mc- 
Pherson,  4  Ind.  App.  595,  31  N.  E.  478. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.   Equity,  §{  794-799. 
See,  also,  16  Cyc.  p.  418. 

f  370.  ^—  Prooeedinc*    'or    award    and 
framins  of  issues. 

[a}  (Sup.  1883) 
Where  a  court  of  equity  submits  issues  to 
a  jury,  it  cannot  submit  the  whole  case,  but 
must  frame  such  questions  as  it  desires  to  be 
tried  by  a  jury.— Lake  Erie  &  W.  R.  Co.  v. 
Griffin,  92  Ind.  487. 

[b]  (Sup.  1884) 
A  suit  by  a  widow  to  set  aside  an  ante- 
nuptial contract  for  fraud  and  asking  for  par- 
tition is  exclusively  equitable,  and,  even  after 
impaneling  a  jury,  the  court  may  discharge 
them  and  itself  find  on  the  evidence.— Israel  v. 
Jackson,  93  Ind.  543. 

FOB  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §{  800-808. 
See,  also,  16  Cyc.  pp.  416-420. 

1380.  ^—  Prooeedincs  at  triaL 
[a]    (Sup.  1885) 
Instructions  to  the  jury  should  not  be  gen- 
eral, as  in  a  suit  at  law,  but  should  only  re- 


late to  the  determination  of  the  questions  of 
fact  submitted.— Farmers*  Bank  of  MooresviUe 
V.  Butterfield,  100  Ind.  229. 

Fob  Cases  fbou  Otheb  States, 

See  19  Cent.    Dig.   Equity,   |{  809-812, 

820. 
See,  also,  16  Cyc.  pp.  420-422. 

§381.  —  Verdict  and  flndinss. 

[a]  The  verdict  of  a  jury  on  an  issue  directed 
by  a  court  of  chancery  is  merely  advisory.— ^ 
(Sup.  1882)  Evans  v.  Nealis,  87  Ind.  262; 
(1883)  Lake  Erie  &  W.  R.  Co.  v.  Griflin,  92 
Ind.  487;  (1884)  Jennings  v.  Durham,  101  Ind. 
391. 

[b]  (8np.  1884) 
Where  the  case  is  submitted  to  a  jury,  the 
finding  is  only  for  the  court's  information,  and 
a  motion  for  judgment  on  answers  to  inter- 
rogatories notwithstanding  a  general  verdict  is 
improper.— Farmers*  Bank  of  Mooresville  v. 
Butterfield,  100  Ind.  229. 

[c]  (Sup.  1891) 

The  trial  court  in  a  case  of  exclusive  equi- 
ty cognizance  is  not  bound  by  the  finding  of  the 
jury,  as  it  may  adopt  the  finding,  but  is  not  un- 
der obligation  to  do  so. — Whitlock  v.  Consum- 
ers' Gas  Trust  Co.,  26  N.  E.  570,  127  Ind.  C2. 

[d]  (Sap.  1892) 

The  right  of  a  court  of  chancery  to  sub- 
mit questions  of  fact  to  a  jury  is  not  dependent 
on  the  legislative  sanction  given  by  Rev.  St. 
1881,  S  409,  and  the  right  to  disregard  a  ver- 
dict in  making  decree  is  justified  by  time-honor- 
ed precedent.— Brundage  y.  Deschler,  131  Ind. 
174,  29  N.  E.  921. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §$  813-817. 
See,  also,  16  Cyc.   pp.  422-426. 

§  388.  New  triaL 

[a]     (Sap.  1885) 

In  chancery  cases  the  verdict  of  the  jury 
is  merely  advisory,  and  a  motion  for  a  venire 
de  novo  is  not  proper.— Platter  v.  Elkhart 
County  Com'rs,  103  Ind.  360,  2  N.  B.  544. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  818,  819. 
See,  also,  16  Cyc.  pp.  426-428. 

§  385.  Reception  of  eTidenea* 

On  reference,  see  post,  |  404. 

[a]  (Sup.  1813) 

On  a  hearing  upon  bill,  answer,  and  ex- 
hibits, the  exhibits  must  be  proved.— Ward  v. 
Kelly,  1  Ind.  101,  Smith,  74. 

[b]  (Sap.  1854) 

In  chancery,  exhibits  may  be  proved  at 
the  hearing.- Morton  v.  White,  5  Ind.  338. 

[c]  (Sup.  1854) 

In  chancery,  exhibits  may  be  proved  by 
parol.— Oafney  v.  Reeves,  6  Ind.  71. 
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[d]      (Sap.  1856) 
An  exhibit  may  be  proved  in  chancery  at 
the  hearing,  and  hence  the  proof  does  not  neces- 
sarily become  part  of  the  record.— Foote  v.  Le- 
favour,  6  Ind.  473. 

[e]      (Sap.  18$0) 

The  execution  of  a  promissory  note  men- 
tioned in  the  bill,  but  not  made  an  exhibit, 
cannot  be  proved  orally.— Bennett  v.  Welch,  15 
Ind.  332. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.   Dig.   Equity,  {(  822-824, 

833. 
See,  also,  16  Cyc.  p.  411. 


f  300.   Objeotioms  and  ezoeptions. 

Necessity  of  motion  for  new  trial  for  purpose 
of  review,  see  Appeal  and  Ebbob,  f  283. 

Fob  Cases  fboic  Otheb  States, 
See  19  Cent.  Dig.  Equity,  §  831. 
See,  also,  16  Cyc  p.  419. 

f  391.    WaiTer  and  oorrectton  of  irresn- 
laxities  and  errors. 

[a]  (Sap.  1847) 

Immediately  before  a  cause  in  chancery 
was  set  down  for  hearing,  the  defendant  filed 
the  exhibits  referred  to  in  his  answer,  and  gave 
verbal  notice  that  he  would  prove  their  execu- 
tion viva  voce  at  the  hearing.  He  examined 
several  witnesses  at  the  hearing,  without  objec- 
tion, as  to  the  execution  of  the  exhibits.  Held, 
that  it  was  too  late  for  the  complainant,  aftei^ 
such  examination,  to  object  to  said  testimony.— 
Cheesbro  v.  Campbell,  8  Blackf.  401. 

Fob  Cases  fbom  Otheb  States, 
See  19  Cent.  Dig.  Equity,  §  832. 
See,  also,  16  Cyc  p.  420. 

1392.   Behearlns. 

In  suits  for  divorce,  see  Divobce,  f  151. 
In  suits  for  partition,  see  Pabtition,  §  72. 
In  suits  to  foreclose  mortgages,  see  Mobtgag- 
ES,  f  482. 

[a}     (Sap.  1878) 
That  the  judgment  in  a  case  in  which  an 
answer  was  filed  is  broader  than  the  prayer  of 
the  complaint  is  not  ground  for  a  rehearing.— 
Humphrey  v.  Thorn,  63  Ind.  296. 

[b]  (Sap.  1884) 

Though  in  a  suit  for  an  injunction  the 
court  may  submit  questions  to  a  jury,  the  ulti^ 
mate  finding  must  be  by  the  court,  and,  untf) 
made,  a  motion  for  a  new  trial  is  premature. — 
Pence  v.  Garrison,  93  Ind.  345. 

[c]  (Sap.  1891) 

The  admission  of  improper  evidence  by  a 
master  is  not  ground  for  a  new  trial.— Lewis 
V.  Godman,  129  Ind.  359,  27  N.  E.  563. 


Fob  Cases  fbom  Otueb  States, 
See  19  Cent.  Dig.  Equity,  §§ 
See,  also,  16  Cyc.  pp.  508-512. 


833-851. 


ix.  hasters  and  cobimissioners, 
aud  proceedings  be- 
fore THEM. 

Authority  to  take  acknowledgments,  see  Ac- 
knowledgment, {  16. 

In  suits  to  foreclose  mortgages,  see  Mobt- 
gages,  {  479. 

Reference  in  action  at  law,  see  Refebence. 

Reference  to  take  and  state  account,  see  Ac- 
count, S  20. 

Review  of  questions  of  fact,  see  Appeal  and 
Ebbob,  {§  1016,  1017. 

Taking  and  filing  proofs,  see  ante,  {  349. 

f  303.  Appointmttiit,     qaalifloation,    and 
tenure. 
[a]    (Sap.  1910) 
A  federal  Circuit  Court,  having  appointed  a 
receiver  for  a  railroad,  is  warranted  in  making 
the  appointment  of  a  commissioner  for  the  pur- 
pose  of  hearing  garnishment  and  attachment 
proceedings  against  employes  of  a  railroad,  since 
such  commissioner  is  viewed  as  an  officer  of  the 
court  and  under  its  control,  and  is  generally 
required  to  report  his  actions  to  the  court,  and 
relief  from  his  acts  is  obtained  by  application 
to  the  court— Harmon  v.  Best,  91  N.  E.  19. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §{  852,  8o3. 
See,  also,  16  Cyc.  pp.  430,  431. 

§  404.  Evidence  on  reference. 

[a]     (Sap.  1864) 

The  intention  of  Rev.  St.  1843,  p.  844,  | 
76,  requiring  a  master  to  take  down  the  evi- 
dence on  an  examination  before  him  only  when 
required  by  one  of  the  parties,  is  to  permit  the 
parties  to  put  the  evidence  on  the  record  for 
the  purpose  of  impeaching,  and  not  of  support- 
ing, the  report.— McKinney  v.  Pierce,  5  Ind. 
422. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  {{  886-892. 
See,  also,  16  Cyc.  p.  442. 

I  406.  Report. 

Presentation  of  exceptions  in  bill  of  exceptions 
for  purpose  of  review,  see  Appeal  and  Eb- 
bob, {  549. 

Fob  Cases  fbom  Otheb  States, 

See   19   Cent.    Dig.    Equity,   {§  893-904, 

920-923. 
See,  also,   16  Cyc.  pp.  444-447. 

§  408.  — »  Retnm  of  evidence. 
[a]     (Sap.  1854) 

A  master,  in  his  report,  under  Rev.  St. 
1843,  is  not  obliged  to  report  the  evidence,  un- 
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less  he  be  required  so  to  do  by  one  of  the  par- 
ties.—McKinney  V.  Pierce,  5  Ind.  422. 

Fob  Cases  from  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  901,  902. 
See,  also,  16  Cyc.  p.  446. 

§  409.  — »  Operation  and  effect. 

[a]  (Sup.  1854) 

A  master's  report  will  not  be  presumed  to 
be  correct,  but  must  be  supported  by  evidence, 
unless  such  evidence  is  dispensed  with  by  stat- 
ute.—McKinney  V.  Pierce,  5  Ind.  422. 

A  master's  report,  under  Rev.  St.  1843,  p. 
844,  §  76,  requiring  a  master  to  take  down  the 
evidence  only  when  required  to  do  so  by  one  of 
the  parties,  like  the  verdict  of  a  jury,  until  the 
contrary  is  shown,  will  be  presumed  to  be  right ; 
and  a  balance  reported  will  be  regarded  by  the 
chancellor  as  a  fact  established  by  proof. — Id. 

[b]  (Sop.  1877) 

The  question  of  allowing  interest  on  a  bal- 
ance found  to  be  due  on  an  accounting  before 
a  commissioner  is  one  of  the  questions  for  a 
finding  by  the  commissioner.  If  his  report  does 
not  allow  interest,  it  is  error  for  the  court  to 
render  judgment  for  the  sum  reported  due,  and 
an  additional  sum  as  interest  from  the  date 
of  the  balance.  Interest  from  the  date  of  the 
commissioner's  report  may  be  awarded  by  the 
court,  but  not  interest  previous  to  it.— Reid  v. 
State  ex  rel.  Frybarger,  58  Ind.  406. 

[c]  (Sup.  188ii) 

The  court  is  not  concluded  by  the  master 
commissioner's  findings,  but  may  disregard  them 
and  act  upon  the  evidence  reported. — Bremmer- 
man  v.  Jennings,  101  Ind.  253. 

[d]  (Sup.  1891) 

The  court  is  at  liberty  to  reject  the  conclu- 
sions reached  by  the  master  commissioner  and 
from  the  legitimate  evidence  of  the  cause  state 
conclusions  of  its  own.— Lewis  v.  Godman,  27 
N.  E.  563,  129  Ind.  359. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.    Equity,  §§  904,  920- 
923. 

§  410.  Objections  and  ezoeptions  to  re- 
port and  hearinc  thereof. 

Presentation    in   appeal    record   of   grounds   of 
review,  see  Appeal  and  Error,  §  501. 

[a]  (Sup.  1883) 

A  master  was  ordered  to  report  the  evi- 
dence, but,  instead,  found  the  facts.  On  mo- 
tion of  plaintiff,  the  judge  stated  conclusions 
of  law  applicable  to  such  facts,  and  rendered 
judgment  accordingly.  Held,  that  plaintiff  waiv- 
ed his  right  to  move  for  a  new  trial  at  the  next 
term,  or  to  question  the  correctness  of  the  find- 
ing of  facts.— Borchus  v.  Sayler,  90  Ind.  439. 

[b]  (Sup.  1885) 

Additional  exceptions  to  a  master  commis- 
sioner's report  may  be  allowed  to  be  filed  after 


it  has  been  returned  into  court. — Bremmerman 
V.  Jennings,  101  Ind.  253. 

For  Cases  froic  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  905-919. 
See,  also,  16  Cyc.  pp.  447-455. 

X.   DECREE  AND  ENFORCEBIENT 
THEREOF. 

Decision  on  demurrer,  see  ante,  §f  242-247. 

Requisites  and  sufficiency  to  authorize  judi* 
cial  sales  in  general,  see  Judicial  Sales, 
I  3. 

Reversal  of  decree  on  bill  of  review,  see  post, 
§  4GC. 

Validity  of  decree  against  persons  not  par- 
ties, see  Judgment,  |  243. 

lu  particular  proceedlnara. 

Cancellation  of  Instruments,  f  60. 

Creditors'  Suit,  §  51. 

Custody  of  children  on  divorce  of  parents. 
Divorce,  §§  302,  303,  305. 

Disposition  of  property  on  divorce.  Divorce^ 
§  254. 

Dissolution  and  accounting  by  partnership. 
Partnership,  {  344. 

Divorce,    §§   159-174. 

Enforcement  of  mechanic's  lien.     Mechanics* 
Liens,  §  291. 
Of  vendor's  lien.     Vendor  and  Purchas- 
er, §  285. 

E3stablishment  and  enforcement  of  trust. 
Trusts,  |  375. 

Foreclosure  of  mortgage — 

Chattel  Mortgages,  f  283. 
Mortgages,   |§  485-499. 

Injunction,  |§  207-211. 

Interpleader,  {  33. 

Partition,  §§  73,  95. 

Permanent  alimony  on  divorce.  Divorce,  S§ 
243,  245,  2C0-276. 

Quieting  Title,  {  52. 

Redemption  from  mortgage  sale.  Mortgages, 
§  621. 

Reformation  of  Instruments,  f  48. 

Restraining  enforcement  of  taxes.  Taxation, 
I  611. 

Setting  aside  transfers  in  fraud  of  creditors  or 
subsequent  purchasers.  Fraudulent  Con- 
veyances, §§  311-316. 

Specific  Performance,  §  131. 

Support  of  children  on  divorce  of  parents.  Di- 
vorce, |§  308,  309,  311. 

§415.  Nature  and  essentials  in  general. 
[a]  (Sup.  1S6&) 
The  record  stated  that  the  cause  was  set 
down  for  hearing  on  bill,  answers,  and  deposi- 
tions. A  waiting  under  seal,  on  which  the  bill 
was  founded,  was  copied  in  the  bill,  and  also 
made  an  exhibit.  The  record  also  showed  that 
it  had  been  proved.  Heldt  that  the  omission  to 
state  that  the  cause  was  set  down  on  the  exhibit 
as  well  as  the  bill,  etc.,  was  a  mere  omission  in 
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a  matter  of  form.— Foote  v.  Lefavour,  G  Ind. 
473. 

[b]      (Sup.  1890) 

A  decree  in  an  action  to  correct  an  er- 
roneous description  in  a  deed  is  not  void  be- 
cause it  misdescribes  the  premises,  where  ref- 
erence is  made  therein  to  a  conveyance  contain- 
ing a  good  description.— Thain  v.  Rudisillf  126 
Ind.  272,  26  N.  E.  46. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  ff  032-944. 

946,  950,  951. 
See,  also,  16  Cyc.  pp.  471-474. 


f417.  Decree  pro  oonfesso. 

As  subject  of  bill  of  review,  see  post,  i  443. 
In  suits  for  divorce,  see  Divorce,  §{  159-161. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Equity,  §§  952-985. 
See,  also,  16  Cyc.  pp.  474,  490-497. 

§418.  Requisites  and  TaUdity. 

[a]  (Sup.  1829) 

The  return  on  a  subpoena:  "Executed  on 
A.  M.  25  March,  1826,  J.  P.  not  found.  20 
March,  1826.  R.  J.,  Sheriff,"— is  not  sufficient 
to  authorize  a  decree  on  a  pro  confesso. — Pegg 
V.  Capp,  2  Blackf.  257. 

[b]  (Snp.  1829) 

Where  a  particular  claim  in  a  bill  is  not 
explicitly  answered,  and  complainant  excepts  to 
the  answer,  and  insists  on  a  full  answer,  which 
is  refused,  he  will  be  entitled  to  a  decree  by  con- 
fession to  the  extent  of  such  claim.— Pegg  v. 
Davis,  2  Blackf.  281. 

[c]  Where  a  bill  is  taken  pro  confesso,  cer- 
tain and  definite  allegations  are  to  be  taken  as 
true.  Uncertain  ones  are  to  be  proved  before 
a  decree.— (Sup.  1829)  Pegg  v.  Davis,  2  Blackf. 
281;  (1833)  Piatt  v.  Judson,  3  Blackf.  235; 
(1838)  Fellows  v.  Shelmire,  5  Blackf.  48 ;  (1846) 
Close  V.  Hunt,  8  Blackf.  254 ;  (1852)  Colerick 
V.  Hooper,  3  Ind.  316,  56  Am.  Dec.  505;  (1853) 
Laney  v.  Laney,  4  Ind.  149. 

[d]  (Snp.  1832) 
On  a  bill  against  an  administrator  to  ac- 
count, the  matter  was  referred  to  a  master,  and 
the  defendant  was  to  give  notice  to  the. com- 
plainant of  the  time  and  place  of  the  hearing 
before  the  master.  The  defendant  took  no  steps 
in  the  case  during  the  succeeding  vacation,  and 
at  the  next  term  the  court  rendered  a  final  de- 
cree for  the  complainant.  Held^  that  there  was 
no  error  in  the  proceeding.— Murdock  v.  Hol- 
land's Heirs,  3  Blackf.  114. 

[e]      (Snp.  1833) 

It  is  no  objection  to  a  final  decree  on  a  pro 
confesso  against  a  nonresident  that  it  was  en- 
tered on  the  first  day  of  the  term  after  publica- 
tion made;  proof  of  publication  being  had. — 
Piatt  V.  Judson,  3  Blackf.  235. 


[f]  (Snp.  1841) 

A  bill  may  be  taken  as  confessed  if  the  de- 
fendant, after  service  of  process,  does  not  de- 
mur, plead,  or  answer  in  time.— Elston  v.  Drake, 
5  Blackf.  540. 

[g]  (Snp.  1843) 

A  decree  pro  confesso  cannot  be  rendered 
against  a  defendant  who  has  not  been  served 
with  process.— Reed  v.  Glover,  6  Blackf.  345. 

[h]     (Snp.  1846) 

If  a  bill  in  equity  be  taken  as  confessed  on 
account  of  the  nonappearance  of  the  defendant, 
and  a  final  decree  be  rendered  against  him,  the 
record  should  show  that  the  court  had  jurisdic- 
tion of  the  person  of  the  defendant— Shipley  v. 
Mitchell,  7  Blackf.  472. 

[1]  (Snp.  1846) 
On  a  bill  in  chancery  against  husband  and 
wife,  the  husband  answered  alone,  and  confessed 
the  bill.  Heldt  that  a  decree  against  both,  with- 
out other  evidence,  was  erroneous. — Comley  v. 
Hendricks,  8  Blackf.  189. 

[3]  (Snp.  1846) 
If  an  issue  be  formed  in  equity,  by  a  plea 
to  the  bill  and  a  replication  to  the  plea,  a  de- 
fault cannot  be  entered  against  the  defendant, 
and  the  bill  be  taken  as  confessed,  while  the 
issue  is  undisposed  of.— Sampson  v.  Hendricks, 
8  Blackf.  288. 

[k]     (Sap.  1850) 

In  a  bill  in  chancery  against  an  executrix 
to  obtain  payment  of  certain  accounts  against 
a  decedent,  where  the  defendant  was  nonresident 
and  publication  of  the  pending  of  the  suit  was 
made  and  afterwards  proved,  the  bill  was  taken 
as  confessed,  and  final  decree,  without  proof, 
rendered  for  the  complainants.  Held,  that  the 
decree  was  erroneous.- Trimble  v.  White,  2  Ind. 
205. 

[1]     (Snp.  1860) 

St.  1843  (Rev.  St.  p.  836),  which  permits 
the  court,  where  a  bill  is  taken  as  confessed, 
to  proceed  to  a  decree  at  the  same  term,  and 
that  such  decree  shall  be  deemed  absolute,  etc., 
does  not  prescribe  the  manner  of  proceeding, 
and  does  not  preclude  the  court  in  all  cases 
from  requiring  proof  of  the  facts  alleged  in  the 
bill  before  the  rendition  of  a  final  decree  for  the 
complainants.— Bowman  v.  Hall,  2  Ind.  206. 

For  Cases  fbom  Other  States, 

See  19  C^ent.  Dig.  Equity,  §§  952-971. 
See,   also,  16  Cyc.  pp.  490,  497. 

f  410.  — »  Openlns  or  settins;  aside. 
[a}     (Snp.  1841) 

The  statute  authorizing  decrees  against 
nonresident  defendants  to  be  opened  within  a 
year  after  their  rendition  applies  to  decrees  by 
the  probate  court.— Heistand  v.  Kuns,  6  Blackf. 
95. 

[b]     (Snp.  1890) 

A  decree  pro  confesso  should  not  be  set 
aside  to  permit  a  defendant  to  file  an  answer 
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which  fails   to  show   a  meritorious  defense. — 
West  V.  Miller,  125  Ind.  70,  25  N.  E.  143. 

Fob  Cases  fboic  Otheb  States, 

See  19  Cent.  Dig.  E)quity.  §§  9T2-985. 
See,  also,   16  Cyc.  pp.  513-51G 

i  483.  Nature    and   eztent    of   relief   in 
seneral. 

[a]     (App.1907) 

Where,  in  a  suit  in  equity,  the  court  had 
jurisdiction  of  the  parties  and  subject-matter,  it 
had  power  to  determine  the  rights  of  the  par- 
ties on  the  facts  and  grant  any  relief  that 
might  be  proper  within  the  issues.— Roberts  v. 
Leutzke,  39  Ind.  App.  577,  78  N.  E.  63o. 

Fob  Cases  fboic  Otheb  States, 

See  19  Cent.    Dig.    Equity,   §S   98G-990, 

992-998,  1009-1014. 
See,  also,  16  Cyc.  pp.  478-487. 

$  424.  Inoidental  or  alternatiTe  relief. 

In  suits  for  cancellation  of  instruments^  see 
Cancellation  of  Instruments,  f  57. 

In  suits  for  specific  performance,  see  Specific 
Pebfobmance,  S§  127,  128. 

Itetention  of  jurisdiction,  once  acquired,  to 
give  relief,  see  ante,  f$  37-41. 

[a]     (Snp.  1866) 

Since  the  adoption  of  the  Code  of  1852,  in 
a  suit  for  a  breach  of  a  written  contract,  a  mis- 
take in  the  instrument  may  be  corrected.--Rhode 
V.  Green,  26  Ind.  83. 

Fob  Cases  fboic  Otheb  States, 
See  19  Cent.  Dig.  E)quity,  f  991. 

S  425.  Denial  of  reUef . 

[a]     (Sap.  1860) 

Where  the  charges  made  in  the  bill  and  de- 
nied by  the  answers  were  not  sustained  by  the 
proof,  the  bill  was  rightly  dismissed,  without 
reference  to  the  question  whether  the  facts 
charged  would,  if  fully  proved,  have  constituted 
sufficient  grounds  for  the  relief  prayed  for.— 
Young  V.  Loree,  2  Ind.  27. 

I  426.  ReUef  to  defendant. 

In  suits  for  cancellation  of  instruments,  see 
Cancellation  or  Instbuments,  f  59. 

In  suits  to  foreclose  mortgages,  see  Mobtgao- 
S8,  I  491. 

In  suits  to  quiet  title,  see  Quibtinq  Titlb,  | 
51. 

Fob  Cases  fbou  Otheb  States, 

See  19  Cent.  Dig.  S?quity,  ff  999,  1000. 
See,  also,  16  Cyc.  pp.  481,  482. 

1 427.   Conformity  to  pleadinss,  proofs, 
and  Undinge. 

Ground  for  new  trial,  see  ante,  {  392. 

[a]     (Sup.  1824) 

It  is  no  objection  to  a  decree  for  relief  that 
it  is  inconsistent  with  the  specific  prayer  for 
relief,  where  it  is  consistent  with  the  case  made 


by  the  bill,  and  the  bill  contains  a  general 
prayer  for  relief.— Crumbaugh  v.  Smock,  1 
Blackf.  305. 

[b]  (Sup.  1856) 

If  the  prayer  of  a  bill  in  equity  is  for  gen- 
eral, as  well  as  special,  relief,  the  court  has 
power  to  mold  the  decree  to  meet  the  case  made 
on  the  record.~Spivey  v.  Frazee,  7  Ind.  661. 

[c]  (Sup.  I860) 

The  court  will  grant  any  relief  called  for 
by  the  case  and  the  issue  made,  without  regard 
to  the  prayer.— Hunter  y.  McCoy,  14  Ind.  528. 

[d]  (Sup.  1878) 

The  court  in  granting  relief  is  confined  to 
the  prayer  in  the  complaint  only  in  cases  where 
there  is  no  answer,  and  in  all  other  cases  re- 
lief may  be  granted  consistent  with  the  com- 
plaint.—Humphrey  V.  Thorn,  63  Ind.  296. 

[e]  (Sup.  1881) 

A  prayer  for  general  relief  is  sufficient  to 
support  any  decree  warranted  by  the  allegations 
of  the  bill.— Shotts  v.  Boyd,  77  Ind.  223. 

[f]  (Sap.  1882) 

A  suit  for  an  injunction  against  apprehend- 
ed injuries  to  real  estate  may  be  treated  as  a 
suit  to  quiet  title  if  the  averments  are  proper 
and  sufficient,  and  relief  decreed  accordingly 
although  not  specially  demanded.— Stockton  r. 
Lockwood,  82  Ind.  158. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  ff  1001-1014; 

24  Cent.  Dig.  Fraud.  Conv.  f  966. 
See,  also,  16  Cyc.  pp.  483-487. 

f  480.   Amendment  or  modilloation. 

In  suits  to  foreclose  mortgages,  see  Mo bto ag- 
es, §  495. 

[a]     (Sup.  1868) 

An  application  to  correct  a  clerical  error 
in  a  decree  will  be  denied  when  the  correction 
sought  would  not,  to  any  extent,  or  for  any 
purpose,  change  the  effect  of  the  decree. — Good< 
wine  V.  Hedrick,  29  Ind.  383. 

Fob  Cases  fboic  Otheb  States, 

See  19  Cent.  Dig.  EJquity,  §f  1020-1033. 
See,  also,  16  Cyc.  pp.  501-512. 

1 430.  Openins  or  Taeatinc* 

Bill  bf  review,  see  post,  ff  443-466. 
Opening  decree  pro  confesso,  see  ante,  f  419. 
In  suits  for  divorce,  see  DiYOBCE,  f  165. 
In  suits  to  foreclose  mortgages,  see  Mobtgag- 
Es,  f  496. 

[a]      (Snp.  1838) 

A  decree  cannot  be  set  aside,  after  the  term 
at  which  it  is  rendered,  except  in  the  case  of 
nonresidents,  or  as  provided  by  statute. — Gullett 
V.  Housh,  5  Blackf.  33. 

[b]  A  decree  in  equity,  pronounced  after  Code 
1852,  in  a  cause  commenced  before,  is  to  be 
governed,  as  to  the  mode  of  setting  it  aside. 
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by  that  Code.— (Sup.  1858)  McGregor  v.  Axe, 
10  Ind.  362;  (1859)  Maxwell  v.  Mullis,  12  Ind. 
09. 

[c]      (Sap.  1860) 

On  the  return  of  the  verdict  in  a  proceed- 
ing in  chancery  in  the  probate  court,  a  motion 
was  made  to  set  it  aside  and  grant  a  new  trial. 
The  evidence  adduced  on  the  trial  was  not  be- 
fore the  judge.  Held,  that  the  motion  was 
properly  overruled. — Clem  v.  Durham,  14  Ind. 
263. 

Fob  Cases  from  Otheb  States, 

See  19  Cent.  Dig.  Equity,  H  1034-1047. 
See,  also,  16  Cyc.  pp.  501-312. 

§431.   Constraotioa  and  operation. 

[a]     (Sap.  1834) 

In  an  action  by  an  administrator  in  equity 
for  embezzling  the  goods  of  the  intestate,  the  de- 
cree was  against  two  defendants  for  a  certain 
sum,  and  stated  that  they  should  be  jointly  and 
severally  liable  for  the  same.  Held,  that  the 
words  "jointly  and  severally"  are  merely  sur^ 
plusage,  as  a  decree  in  chancery  renders  de- 
fendants jointly  and  severally  liable.— Thorn  v. 
Tyler,  3  Blaokf.  504. 

For  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §S  1048-1051. 
See,  also,  16  Cyc.  p.  498;    note,  36  Am. 
Dec.  37. 


{  437.  Enf  oroemont  in  xoneral. 

Action   of   debt   on  decree,   see  Judgment,   § 
902. 

Fob  Cases  fbom  Otheb  States, 

Sbb  19  Cent.  Dig.  Equity,  ff  1053,  1054. 
See,  also,  16  Cyc.  pp.  499,  500;    note,  93 
Am.  St  Rep.  154. 

1441.  Bill  to  enforce  deoree. 
[a]  (Sup.  1831) 
A  bill  of  revivor  by  heirs  to  revive  a  de- 
cree in  favor  of  their  ancestor  must  be  filed  in 
the  court  in  which  the  decree  was  rendered,  al- 
though the  land  to  which  the  decree  relates  lias, 
since  the  decree  was  obtained,  been  set  off  to 
another  county.— Arnold  v.  Styles,  2  Blackf. 
391. 

[bl  (Sap.  1840) 
A  bill  in  equity  will  lie  to  carry  a  former 
decree  into  execution,  when,  from  the  neglect  of 
the  parties  or  other  cause,  subsequent  events 
have  intervened,  making  the  further  aid  of  the 
court  necessary;  and  a  person  not  a  party  to 
the  decree,  when  his  rights  are  affected  by  it, 
may  resort  to  this  remedy.— Linton  v.  Potts,  5 
Blackf.  396. 

Fob  Cases  fbom  Ctheb  States, 

See  19  Cent.  Dig.  Equity,  |{  1058-1004. 
See,  also,  16  Cyc.  p.  500. 


XI.  BUX  OF  REVIEW. 

§443.  Decrees  reTiewable. 

[a]  (Sup.  1843) 

A  defendant  to  a  bill  in  equity,  having  neg- 
ligently suffered  a  decree  to  go  against  him  by 
default,  cannot  allege  his  own  negligence  in  sup- 
port of  a  bill  of  review.— Gullett  v.  Housh,  7 
Blackt  52. 

[b]  (Sup.  1892) 

A  decree  entered  by  consent  is  not  the  sub- 
ject of  a  bill  of  review.— Indianapolis,  D.  & 
W.  B.  Co.  V.  Sands,  133  Ind.  433,  32  N.  E. 
722. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  H  1071-1^4 1; 

13  Cent.  Dig.  Courts,  |  494. 
See,  also,  16  Q^c.  p.  518. 

§444.  Grounds. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §S  1078-1094. 

See,  also,  16  Cyc.  pp.  526-532. 

§  446.  — »  Errors  and  irreKularities. 

[a]  A  bill  of  review  will  lie  for  errors  appear- 
ing on  the  face  of  the  decree.— (Sup.  1843)  Gul- 
lett V.  Housh,  7  Blackf.  52;  (1867)  Kemp  v. 
Mitchell,  29  Ind.  163. 

[b]  (Sup.  1874) 

A  bill  of  review  for  error  of  law  appearing 
in  the  proceedings  and  judgment  cannot  be  sus- 
tained, unless  the  errors  are  such  that  the  Su- 
preme Court  would  reverse  the  judgment  on  ap- 
peal.—Richardson  V.  Howk,  45  Ind.  451. 

[c]  (Sup.  1883) 

A  bill  of  review  will  not  He  where  the 
only  error,  if  any,  is  in  the  provisions  of  a  de- 
cree, and  the  complaint  is  sufficient,  process 
was  duly  served,  and  all  the  proceedings  were 
strictly  regular.— Hardy  v.  Miller,  89  Ind.  440. 

Fob  Cases  fbom  Ctheb  States, 

See  19  Cent.  Dig.  Equity,  |(  1079-1090. 
See,  also,  16  Cyc.  p.  526. 

§  447.  New  matter. 

Grounds  for  nonsuit,  see  Dismissal  and  Non- 
suit, f  53. 

[a]  (Sup.  1838) 

A.,  tiie  obligee  in  a  title  bond,  filed  his  bill 
to  obtain  the  legal  title  against  B.,  the  obligor, 
and  C,  the  subsequent  grantee  of  B.,  and  his 
wife,  and  obtained  a  decree.  B.  applied  for  a 
bill  of  review  on  the  ground  of  newly-discovered 
evidence,  which  was  that  B.  had  at  most  only 
a  life  estate  in  the  land,  the  fee  being  in  his 
wife,  to  'which  life  estate  only  A.'s  bond  en- 
titled him.  Held,  that  the  evidence  was  ma- 
terial.—Jenkins  V.  Prewitt,  5  Blackf.  7. 

[b]  (Sup.  1843) 

If  a  defendant  in  equity  know  of  certain 
facts  necessary  to  his  defense,  before  the  ren-* 
dition  of  a  decree  against  him,  he  cannot  sup- 


Tklfl  IHc^st  i«  compiled  on.  the  Key-Number  System.    For  ezplanatiom,  see  pac«  lii*  iC 


§  447 


EQUITY,  XL 


[4  Ind.  Dig.— Page  406] 


§  464 


port  a  bill  of  review  by  alleging  that  he  has, 
since  the  decree,  discovered  certain  evidence  of 
those  facts,  without  showing  that  he  could  not 
have  proved  them  by  other  testimony. — Gullett 
V.  Housh,  7  Blackf.  sa 

[c]  A  bill  of  review  lies  for  newly-discovered 
evidence,  not  known,  and  which  by  the  use  of 
due  diligence  could  not  have  been  known  to  the 
party  in  time  for  trial.— (Sup.  1843)  Gullett  v. 
Housh,  7  Blackf.  52 ;  (1867)  Kemp  v.  Mitchell, 
29  Ind.  163. 

[d]     (Sup.  1846) 

In  order  to  maintain  a  bill  of  review  on  the 
discovery  of  new  matter,  the  matter  must  not 
only  be  new,  but  such  as  the  party,  by  reason- 
able diligence,  could  not  have  known.— Jenkins 
V.  Prewitt,  7  Blackf.  329. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  1091-1094. 
See,   also,   16  Cyc.   pp.   530-532;    note,   4 
L.  R.  A.  (N.  S.)  865. 


§452.  LimitAtioBs  and  laches. 

[a]  (Sup.  1838) 

In  this  state,  the  statute  of  limitations  of 
writs  of  error  applies  to  bills  of  review.— Jen- 
kins V.  Prewitt,  5  Blackf.  7. 

Where  a  bill  of  review  is  founded  on  newly- 
discovered  evidence,  the  statute  of  limitations  of 
writs  of  error,  which  applies  to  bills  of  review, 
does  not  begin  to  run,  except  from  the  time  of 
the  discovery  of  the  new  evidence. — Id. 

The  question  of  diligence  is  examined  on 
an  application  for  a  bill  of  review  for  newly- 
discovered  evidence,  but  this  does  not  preclude 
inquiry  respecting  it  on  the  hearing.— Id. 

[b]  (Sup.  1842) 

A  bill  of  review  founded  on  newly-discov- 
ered evidence  was  filed  October  2,  1832,  and 
the  discovery  of  the  new  matter  was  averred  to 
have  been  made  in  the  summer  of  1828.  Heldj 
that  the  bill  appeared  to  be  filed  in  time,  as  be- 
ing within  five  years  from  the  discovery  of  new 
matter.— Jenkins  v.   Prewitt,   6   Blackf.   237. 

[c]  (Sup.  1843) 

The  statute  of  limitations  may  be  relied  on 
in  bar  of  a  bill  of  review.— Gullett  v.  Uoush, 
7  Blackf.   52. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  §§  1101-1109. 
See,  also,  16  Cyc.  p.  521. 

§457.  Parties. 
[a]      (Sup.  1855) 

As  a  general  rule,  a  bill  of  review  ought  t9 
have  the  same  parties  that  were  to  the  proceed- 
ing sought  to  be  reversed;  but  they  may  be 
made  complainants  or  defendants  in  accordance 
with  their  respective  interests  in  the  matter  to 
be  reviewed.— Sloan  v.  Whiteman,  6  Ind.  434. 


[b]     (Sup.  1884) 
AH  parties  to  the  original  action  must  be 
joined  in  a  bill  to  review. — Concannon  v.  Noble, 
96  Ind.  326. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  |  1099. 
See,  also,  16  Cyc.  pp.  520,  521. 

§  460.  Form  and  snAoienoy. 
[a]     (Sup.  1838) 

A  bill  of  review  for  newly  discovered  evi- 
dence must  show  where  the  new  evidence  was 
discovered,  and,  if  it  does  not,  it  will  be  bad  on 
demurrer.— Jenkins  v.   Prewitt,   5  Blackf.   7. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Ekiuity,  |§  1117-1123. 
See,   also,   16  Cyc.  p.   525. 

§461.  Plea  and  answer. 
[a]     (Sup.  183S) 

Where  to  a  bill  of  review  on  newly  dis- 
covered matter  it  is  pleaded  that  such  matter 
was  known  to  the  complainant  in  time  to  have 
been  used  in  the  original  cause,  or  that  the 
newly  discovered  matter  might,  by  the  use  of 
reasonable  diligence,  have  been  known  to  the 
complainant  in  time  to  have  been  used  in  the 
first  cause,  it  is  no  objection  to  the  plea  in  ei- 
ther case  that  the  facts  pleaded  had  been  pre- 
viously examined  on  the  motion  for  leave  to  file 
the  bill  of  review.— Jenkins  v.  Prewitt,  5 
Blackf.  7. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  |  1124. 
See,  also,  16  Cyc.  p.  533. 

§  468.  Demurrer  to  bill. 

[a]     (Sap.  1874) 

If  a  demurrer  be  filed  to  a  bill  to  review 
a  judgment  on  the  ground  of  new  facts,  or  facts 
newly  discovered,  and  the  demurrer  is  overruled, 
it  does  not  dispose  of  the  case,  and  the  defend- 
ant must  answer.— Richardson  v.  Howk,  45  Ind. 
451. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  H  1125,  112a 
See,  also,  16  Cyc.  p.  533. 

§  464.  Hearing  And  determination. 

[a]  (Sup.  1843) 

A  bill  of  review  containing  no  equity  on  its 
face  must  on  final  hearing  be  dismissed. — Gul- 
lett V.  Hough,  7  Blackf.  521 

[b]  (Sup.  1874) 

An  exception  to  a  ruling  of  law  must  have 
been  taken  at  the  trial,  and  cannot  first  be 
raised  by  means  of  a  bill  of  review.— Richardson 
V.  Howk,  45  Ind.  451. 

[c]  (Sup.  1874) 

Objection  may  first  be  raised  on  a  bill  of 
review  that  the  complaint  is  insufficient,  though 


This  Dis^st  is  compiled  on  the  Key-Nnmber  System.    For  explanation,  see  pace  iii. 


3  406         14  Ind.  Dig—Page  407]  EQUITY.  XI-ERROR,  WRIT  OP. 


no  exception  thereto  was  taken  at  the  trial. — 
Berkshire  v.  Young,  45  Ind.  461. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  EXjuity,  §{  1129-1140. 
See,  also,  16  Cyc.  p.  533. 

1 466.   Operation,  and  elfeot  of  roTerMd 
of  former  deoree. 

[a]    (Sap.  1881) 

An  action  for  reyiew,  when  successful, 
merely  reverses  the  original  judgment  and  leaves 
the  cause  to  proceed  again.— Leech  v.  Perry,  77 
Ind.  422. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Equity,  (  1144. 

EQUITY  OF  REDEMPTION. 

Chattel  Mobtgaoes,  ||  293-296. 
Judicial  sale  of.    Judicial.  Sales,  (  50. 
Mobtgaoes,  {{  591-624. 


ERASURE. 

Altebation  of  Instbuments. 
Wills,  §§  172,  173,  176. 

ERROR. 

In  transmission  of  telegraph  or  telephone  mes- 
sage, see  Teleobaphs  and  Telephones,  § 
39. 

ERROR  OF  JUDGMENT. 

Liability  of  city  for  error  of  judgment  in  de- 
vising plan  for  sewer,  see  Municipal  Cob- 
pobations,  I  831. 

ERROR,  WRIT  OF. 

Appeal  and  Ebbob. 
Coram  nobis.     Cbiminal  Law,  |  997. 
Cbiminal  Law,  §§  1004-1199. 
Justices  of  the  Peace,  §§  139-191. 
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ESCAPE. 

Scope-Note. 

[INCLUDES  voluntary  departure  and  attempts  of  prisoners  to  depart  from  lawful  cus- 
tody  of  officers  or  other  persons,  or  from  any  place  where  they  are  lawfully  confined,  with 
or  without  force  or  fraud,  and  voluntary  or  negligent  allowance  by  officers  of  such  depar- 
ture, aiding  such  escape,  and  concealing  or  harboring  escaped  prisoners,  as  offenses  against 
public  justice  and  authority;  nature  and  elements  of  the  crimes  of  escape.  Jail  breaking, 
prison  breach,  etc. ;  nature  and  extent  of  criminal  responsibility  therefor,  and  grounds  of 
defense;   and  prosecution  and  punishment  of  such  acts  as  public  olOTenses. 

[EXCLUDES  civil  liabilities  of  officers  for  permitting  escape  (see  Officers;  Sheriffs  and 
Constables;  and  other  specific  heads) ;  resisting  or  obstructing  arrest  (see  Obstructing  Jus- 
tice) ;  and  delivery  of  prisoners  from  custody  by  others  (see  Rescue).  For  complete  list  of 
matters  excluded,  see  cross-references,  post.] 

Analysis. 

§  1.  Nature  and  elements  of  offenses  in  general. 

§  5.  Aiding  escape. 

§  6.  Defenses. 

§  7.  Persons  liable. 

§  9.  Indictment  or  information. 


Cross-References. 


Accused,  or  attempts  to  escape,  as  evidence  of 

guilt.    Criminal  Law,  §  351. 
Animal  from   inclosure  as  contributory   negli- 
gence of  owner.    Railroads,  |  423. 
Fire  from  right  of  way  to  adjoining  lands,  lia- 
bility of  railroad  company  for  permitting. 
Railroads,  |  457. 
To  adjoining  land.     Negligence,  {  21. 
Obstructing  Justice. 


Prisoners  arrested  in  civil  proceedings,  civit 
liability  of  prison  officers  for  permitting. 
Prisons,  |  16. 

Civil  liability  of  sherifTs  and  constables  for 
permitting.     Sheriffs  and  Constables, 
§§  104,  139,  170. 
Rescue. 

Resentence  after  escape  and  capture.     Crim- 
inal Law,  f  977. 


I   1.    Nature  and  elements  of  offenses  in 
CeneraL 

[a]  (Sup.  1908) 
An  escape  is  where  one  who  is  under  ar-' 
rest  gains  his  liberty  before  he  is  delivered  by 
due  course  of  law,  and  where  an  escape  from 
confinement  is  effected  by  the  prisoner  with 
force,  it  is  called  a  "prison  breaking,"  and 
where  it  is  effected  by  others  with  force,  it  is 
known  as  a  **re8Cue."--State  v.  Sutton,  84  N. 
B.  824,  170  Ind.  473. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Escape,  f  1. 
See,  also,  16  Cyc  pp.  538-542;    note,  44 
C.  C.  A.  4. 


f   5.    Aiding  escape. 

[a]    (Sap.  1842) 

The  refusal,  without  a  sufficient  excuse, 
to  assist  a  constable  in  preventing  the  escape 
of  a  person  in  his  custody,  is  an  indictable  of- 
fense.—Stote  V.  Deniston,  6  Blackf.  277. 


[b]     (Sup.  1867) 

When  the  accused  is  on  bail,  the  return 
of  a  verdict  of  guilty  does  not,  of  itself,  ter- 
minate his  right  to  his  liberty,  or  place  him 
in  the  custody  of  the  sheriff,  nor  does  it  give 
to  the  sheriff  any  right  to  arrest  or  imprison 
him;  hence  a  prosecution  cannot  be  maintain- 
ed, under  such  circumstances,  against  one  who 
aids  in  the  escape  of  the  accused.— Redman  v^ 
State,  28  Ind.  205. 

For  Cases  from  Other  States, 
See  19  Cent.  Diq.  Escape,  |  6. 
See,  also,  16  Cyc.  p.  542. 

§   6.    Defenses. 
[a]     (Sup.  1875) 
It  is  no  defense  to  an  action  for  a  negli- 
gent escape  that  the  sheriff  used  care  in  keep- 
ing the  prisoner.— State  ex  rei.  Shirk  v.  Mul- 
len, 50  Ind.  598. 

For  Cases  feou  Other  States, 
See  19  Cent.  Dig.  Esca^,  (  7. 
See,  also,  note,  15  L.  R.  A.  190. 
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{  7.    Persons  liable. 

[a]  (Sup.  1867) 
Under  2  Gav.  &  H.  St.  if  55.  5C,  pro- 
viding that,  where  a  convict  escapes,  he  shall, 
on  conviction,  be  imprisoned,  not  exceeding 
double  the  length  of  the  time  of  his  original 
sentence,  to  commence  from  the  expiration  of 
the  original  term  of  his  imprisonment,  and 
that,  if  any  prisoner  escapes,  he  may  be  re- 
taken, notwithstanding  that  the  term  of  his 
sentence  has  expired,  and  he  shall  remain  so 
imprisoned  until  tried  for  the  escape.— Ex  parte 
ClifTord,  29  Ind.  106. 

Fob  Cases  fboic  Otheb  States, 
See  19  Cent.  Dio.  Escape,  |  8. 

f  O.    Indietiiieat  or  inf  onnation* 
M     (Sup.  1842) 

Where  one  is  indicted  for  refusing,  with- 
out sufficient  excuse,  to  assist  a  constable  in 
preventing  the  escape  of  a  person  in  his  cus- 
tody, the  indictment  must  aver  that  the  de- 
fendant was  informed  of  the  official  character 
of  the  constable.— State  v.  Deniston,  6  Blackf. 
277. 

[b]  (Sap.  1879) 
An  indictment  for  aiding  in  the  escape  of 

a  prisoner  in  custody  on  a  charge  of  felony  set 
forth  the  indictment  against  the  prisoner,  and 
also  the  substance  of  the  charge  against  him. 
Held  that,  as  it  was  not  necessary  to  set  forth 
said  indictment,  the  question  whether  it  was 
good  or  bad  was  immaterial.— Gunyon  v.  State, 
68  Ind.  79. 


§^ 


[c]  (Sup.  1881) 
It  is  no  ground  for  quashing  an  indictment 

charging  a  constable  with  permitting  a  pris- 
oner charged  with  riot  to  escape  that  the  in- 
dictment failed  to  allege  that  the  prisoner  was 
in  defendant's  custody  by  virtue  of  a  warrant, 
or  that  the  warrant  was  not  set  out  in  the  in- 
dictment—State V.  Sparks,  78  Ind.  166. 

[d]  (Sup.  1887) 
An    indictment    charging    the    defendants 

with  unlawfully  and  feloniously  aiding  and  as- 
sisting the  escape  of  a  prisoner  in  the  custody 
of  the  sheriff  in  the  Indiana  reformatory  for 
women,  and  describing  the  mode  of  effecting 
the  escape  **from  the  custody  of  said  sheriff^ 
and  from  said  jail,*'  charges  the  felony  of  aid- 
ing a  prisoner  to  escape,  defined  in  Rev.  St. 
1881,  {  2029,  and  is  not  bad  for  duplicity  be- 
cause it  also  charges  the  misdemeanor  defined 
in  section  2031,  of  "aiding  prisoner  to  escape 
from  jail."— Stewart  v.  State,  111  Ind.  554,  Vi 
N.  E.  59. 

[e]  (Sap.  1895) 
An  information  and  affidavit  on  a  prose- 
cution under  Rev.  St.  1881,  f  2029  (Rev.  St. 
1894,  I  2116),  making  it  a  felony  to  assist  a 
prisoner  in  escaping,  is  sufficient  as  against  a 
motion  in  arrest  of  judgment,  although  the 
manner  in  which  defendant  aided  the  escape  is 
not  averred.— Campton  v.  State,  39  N.  E.  916, 
140  Ind.  442. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Escape,  §§  9,  11-16. 
See,  also,  16  Cyc.  pp.  543-546. 
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ESCHEAT. 

Scope-Note, 

[INCLUDES  reversion  of  property,  real  or  personal,  to  the  state,  for  want  of  persons 
legally  competent  to  hold  or  take  It;  and  conveyance,  release,  and  enforcement  of  the 
rights  of  the  state. 

[EXCLUDES  disabilities  to  inherit,  etc.,  of  particular  classes  of  persons  (see  Aliens; 
Bastards),    For  complete  list  of  matters  excluded,  see  cross-references,  post] 

Analysis, 
§  6.  Enforcement. 
§7.  Operation  and  effect. 
§  8.  Disposition  of  property  escheated. 

Cross-References. 


Disabilities  of  aliens.    Aliens,  |§  5-14. 

Laws  giving  right  to  hold  property  as  violation 

of  vested  right  to  escheat.    Constitutional. 

Law,  {  93. 
Payment  of  proceeds  of  estate  to  public  officers 

on  failure  to  prove  heirship.     Descent  and 

DiSTBIBUTION,    {  7L 


Property  of  bastard.    Bastabds,  |  104. 

Quo  warranto   to  recover  escheated  property. 

Quo  Wabbanto,  |§  1,  30. 
Taxation  of  escheated  land.    Taxation,  {  176. 
Sale  of.    Taxation,  ff  631,  821. 


§   6.    Enforcement. 

Py  action  on  bond  of  administrator,  see  Ex- 
ECUTOBS  AND   Administbators,    §   537(G). 

I  )utie8  of  attorney  general,  see  Attorney  Gen- 
eral, §  7. 

[a]     (Sup.  1876) 

2  Rev.  St.  p.  545,  §§  143,  145,  provide 
that  where,  from  the  final  settlement  report  of 
the  administrator  of  a  decedent's  estate,  it 
appears  that  there  is  a  surplus  in  his  hands 
for  distribution,  upon  the  expiration  of  two 
years  from  the  filing  and  approval  of  such  re- 
port, without  the  appearance  of  any  heirs  to 
claim  such  surplus,  it  escheats  to  the  state; 
and  it  is  the  duty  of  the  court  having  jurisdic- 
tion of  such  estate  to  order  such  administra- 
tor to  pay  such  surplus  to  the  proper  county 
treasurer,  for  the  use  of  the  state,  and,  on  his 
failure  to  obey  the  order,  the  court  shall  re- 
move him  and  appoint  his  successor,  who  shall 
sue  him  on  his  bond.  Held^  that  the  failure  of 
the  court  to  make  such  order,  or  direct  such 
removal,  warrants  a  suit  by  the  attorney  gen- 
eral on  behalf  of  the  state,  under  1  Rev.  St. 
1876,  p.  152,  §  9,  providing  that  in  cases  where 
officers  whose  duty  it  is  to  collect  money  un- 
claimed in  estates,  or  that  escheats  to  the  state 
for  want  of  heirs,  fail  or  refuse  to  do  so,  the 
attorney  general  shall  bring  proceedings  to 
compel  the  payment  of  the  money. — Fuhrer  v. 
State  ex  rel.  Attorney  General,  i>5  Ind.  150. 


[b]  (Sup.  1878) 

In  an  action  in  the  name  of  the  state,  on 
the  relation  of  the  attorney  general,  to  recover 
possession  of  real  estate  alleged  to  have  es- 
cheated to  the  state,  all  defenses  are  admis- 
sible in  evidence  under  the  general  denial.— 
State  ex  rel.  Attorney  General  v.  Meyer,  63 
Ind.  33. 

On  information  by  the  attorney  general 
to  recover  lands  alleged  to  be  escheated  for 
want  of  heirs,  it  is  a  sufficient  answer  to  aver 
title  through  one  adopted  under  the  laws  of 
another  state  and  filing  record  of  such  adop- 
tion.—Id. 

[c]  (Snp.  1881) 

Where,  in  action  to  recover  land,  the  prose- 
cuting attorney  intervenes  and  files  an  infor- 
mation to  recover  the  land  in  question  in  be- 
half of  the  state,  on  the  ground  that  it  has 
escheated,  under  Code,  {  761,  providing  for 
the  recovery  of  escheated  lands,  in  the  event 
of  the  original  plaintiff  dismissing  his  cause 
of  action,  the  issues  between  tne  defendant 
and  the  state  may  still  be  determined  in  the 
same  action.— Reid  v.  State  ex  rel.  Thompson, 
74  Ind.  252. 

Where  an  alien  dies  owning  real  estate, 
and  leaving  known  devisees  claiming  the  same, 
the  state  must  first  establish  her  title  thereto 
by  information  found,  before  she  is  entitled  to 
possession. — Id. 
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§8 


Where  a  counterclaim  for  escheated  lands 
vfAs  filed  by  the  state  within  two  years  after 
Act  Dec.  21,  1872,  was  passed,  it  was  not  barr- 
ed by  section  250  of  that  act,  since  said  law  was 
not  in  force  when  the  lands  became  liable  to 
forfeiture,  and  two  years  was  a  reasonable  time 
within  which  to  bring  the  action  for  forfeiture. 
-Id. 

In  an  action  to  recover  lands,  an  informa- 
tion may  be  filed  as  a  counterclaim  by  the  prose- 
cuting attorney,  under  Code,  i  761,  providing 
that,  when  any  property  shall  escheat,  an  infor- 
mation may  be  filed  by  the  prosecuting  attorney 
in  the  circuit  court  for  the  recovery  of  such 
property  in  behalf  of  the  state.— -Id. 

[d]      (Sup.  1882) 

In  an  action  to  recover  land  as  escheated, 
alleging  that  there  were  no  resident  heirs,  the 
complaint  must  further  allege  that  the  nonresi- 
dent alien  heirs  did  not  convey  the  land  during 
eight  years  immediately  preceding  Act  March  9, 
1861,  as  by  that  act  they  might,  and  give  good 
title.— State  ex  rel.  Attorney  General  v.  Witz, 
87  Ind.  190. 


Fob  Cases  fboic  Otheb  States, 

See  19  Cent.  Dig.   Escheat,  {{  7-17,  24. 
See,  also,  16  Cyc.  pp.  552-556;   note,  2  L. 
R.  A.  (N.  S.)  643. 

$  7.    Operation  and  effect* 

Merger  of  lien  for  taxes,  see  Taxation,  |  513. 

Fob  Cases  fbom  Otheb  States, 

•Sb^b  19  Cent.  Dio.  Elscheat,  §§  18,  19,  23. 
See,  also,  16  Cyc.  pp.  550-558. 

{   8.    Disposition,  of  property  esol&eated. 

[a]    (Sup.  1849) 

To  entitle  the  heirs  of  an  alien  to  land  of 
his  ancestor,  and  which  has  escheated  to  the 
state,  under  the  act  of  1839,  it  must  appear 
that  the  ancestor  died  in  possession  of  the  land. 
—Doe  ex  dem.  Huddleston  v.  Lazenby,  1  Ind. 
234,  Smith,  203. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Escheat,  §|  20-22. 
See,  also,  16  Cyc.  pp.  558,  559. 
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ESCROWS. 

Scope-Note. 

[INCLUDES  deeds,  bonds,  aud  other  obligatory  writings  deliTered  to  a  person  not  a 
party  thereto,  to  be  held  by  him  until  the  performance  of  a  specified  condition  or  the  hap- 
pening of  a  certain  contingency,  and  then  to  be  delivered  to  the  grantee  or  obligee;  and 
rights,  duties,  and  liabilities  of  parties  to  such  instruments  and  of  the  depositaries,  as  af- 
fected by  the  delivery  thereof  as  escrows  and  the  final  delivery. 

[EXCLUDES  delivery  as  escrow  as  a  compliance  with  the  statute  of  frauds  (see- 
Frauds,  Statute  of).    For  complete  list  of  matters  excluded,  see  cross-references,  post] 


Analysis. 


1.  Nature  and  requisites  in  general. 

2.  Instruments  deliverable  in  escrow. 

3.  Depositaries. 
6.  Conditions  or  contingencies. 


§ 
§ 

§   8.  Operation  and  effect  of  delivery  in  escrow. 

§  14.  Unauthorized  or  wrongful  delivery  by  depositary. 


Cross-References. 
See-^ 
Piling  to  be  delivered  in  escrow  with  pleading 

in  action  to  enforce  contract  for  sale  of  land. 

Pleading,  {  308. 
Sufficiency  of  delivery  of  deed  to  third  person 

in  general.     Deeds,  $  5S. 


I    1.    Katiire  and  reqniaites  in  general. 

[a]    (Sup.  1844) 

Whether  a  bond  was  delivered  as  an  es- 
crow, is  a  question  for  the  jury.— State  ex  rel. 
Lowry  t.  Bodly,  7  Blackf.  355. 

Fob  Cases  from  Other  States, 

See  19  Cent.  Dig.  Escrows,  {§  1-3,  5. 
See,  also,  16  Cyc.  pp.  561-5G7. 

I   2.    Instramentfl  dellTerable  in  eforow« 
[a]     (Sup.  1877) 
A  note  cannot  be  delivered  to  the    payee  or 
ills  agent  as  an  escrow.— Stewart  v.  Anderson, 
59  Ind.  375. 

Fob  Cases  from  Other  States, 
See  19  Cent.  Dig.  Escrows,  |  4. 
See,  also,  16  Cyc.  p.  563. 

i  3.    Depoaitarlea. 

[a]     (Sap.  1838) 
A  deed  can  never  be  delivered  as  an  escrow 
to   the  grantee   himself.— Foley   t.   Cowgill,   5 
Blackf.  18,  32  Am.  Dec.  49. 

Delivery  of  a  deed  to  the  grantee,  though 
purporting  to  be  in  escrow,  is  an  absolute  de- 
livery thereof,  and  the  condition  is  void.— Id. 


[b]  (Sup.  1850) 

A  bond  cannot  be  delivered  as  an  escrow  to* 
the  obligee.— State  ex  rel.  Barrell  v.  Chrisman,^ 
2  Ind.  126. 

[c]  (Sap.  1867) 

One  co-obligor  may,  it  seems,  deliver  a  bond 
to  another  co-obligor  as  an  escrow,  but  delivery 
of  an  instrument  to  an  obligee  or  payee,  or  the 
agent  of  either,  is  absolute  in  law.— Madison  & 
I.  Plank-Road  Co.  t.  Stevens,  10  Ind.  1. 

£d]     (Sap.  1865) 

A  surety  cannot  sign  and  deliver  as  an  es- 
crow to  his  principal  a  bond  or  note  perfect  on 
its  face.— Deardorff  v.  Foresman,  24  Ind.  481. 

[e]      (Sap.  1866) 

Where  one  executes  a  bond  as  security  for 
another,  and  delivers  it  to  the  latter  on  his 
promise  to  procure  the  signature  of  other  per- 
sons named,  and  the  bond  is  delivered  to  the  ob- 
ligee without  such  signatures,  it  is  valid,  if  there- 
be  nothing  on  the  face  of  the  bond  to  indicate 
that  others  were  to  sign  it.— Webb  v.  Baird,  27 
Ind.  368^  89  Am.  Dec.  507. 

m     (Sap.  1877) 

A  note  cannot  be  held  by  a  payee  as  a& 
escrow.- Roche  v.  Roanoke  Classical  Seminary^ 
56  Ind.  198 ;  Stump  t.  Same,  56  Ind.  598. 
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ESCROWS-ESTABLISHMENT. 


[g]     (Sup.  1877) 
A  note  cannot  be  deliyered  to  the  payee  or 
bis  agent  as  an  escrow. — Stewart  y.  Anderson, 
60  Ind.  375. 

[h]     (Sap.  1889) 

A  note  may  be  delivered  as  an  escrow  to  a 

third  person,  but  it  cannot  be  so  delivered  to 

the  payee.— Clanin  v.  Easterly  Harvesting  Mach. 

Co.,  21  N.  E.  35,  118  Ind.  372,  3  L.  R.  A.  863. 

[I]  (App.1894) 
A  note  cannot  be  delivered  in  escrow  to 
one  acting  at  the  time  as  attorney  for  the  payee, 
and  such  delivery  is  delivered  to  the  payee.— 
Murray  v.  W.  W.  Kimball  Co.,  10  Ind.  App. 
141,  37  N.  E.  736. 

For  Cases  fbom  Otheb  States, 
See  10  Cent.  Dig.  Escrows,  {  6. 
See,  also,  16  Cyc.  pp.  571-575. 


i  6.    Conditions  or  oontinceneies. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  |  00. 

For  Cases  froic  Other  States, 
See  10  C^ENT.  Dio.  ESscrows,  {  8. 
See,  also,  16  Cyc.  pp.  564-567. 

i  8.    Operation  and  effect  of  dellTery  in 
eserow. 

[a]  (Sap.  1884) 

A  deed  held  as  an  escrow  conveys  no  title. 
—Burkham  v.  Burk,  06  Ind.  270. 

[b]  (App.  1906) 

A  deed  in  escrow  conveys  no  title  before 
delivery.— Corr  v.  Martin,  37  Ind.  App.  (555, 
77  N.  E.  870. 

For  Cases  from  Other  States, 

See  10  Cent.  Dig.  Escrows,  {§  0,  10. 
See,  also,  16  Cyc.  p.  568. 

1 14.  Unantliorised  or  wron^f  nl  deliTory 
by  depositary. 

Estoppel  to  take  advantage  of,  see  Estoppel, 
I  00. 

U]    (Sap.  1855) 

Where  a  deed  is  deposited  as  an  escrow 
to  be  delivered  on  grantee*s  performance  of  a 
particular  act,  and  is  passed  to  him  before 
performance,  his  possession  does  not  import  a 
delivery.— Peter  v.  Wright,  6  Ind.  183. 

Where  a  deed  from  M.  to  W^.  was  de- 
livered by  M.  to  O.  as  an  escrow,  to  be  de- 
livered to  W.  on  his  paying  a  certain  sum  in 
cash,  and  O.  afterwards  delivered  the  deed  to 
W.  on  receiving  the  promissory  note  of  one 
B.,  it  was  held  that,  without  M.'s  consent,  the 
delivery  by  O.  was  ineffectual,  and  the  estate 
remained  in  M.— Id. 

[b]  An  escrow  delivered  by  the  depositary  be- 
fore compliance  with  the  conditions  on  which 


it  waa  to  be  delivered  is  inoperative.— (Sup. 
1864)  Berry  v.  Anderson,  22  Ind.  36;  (1881) 
Robbins  v.  Magee,  76  Ind.  381 ;  (1884)  Stringer 
y.  Adams,  08  Ind.  530. 

[c]  (Sap.  1881) 

Where  the  depositary  of  an  escrow  deliv- 
ers it  before  compliance  with  the  condition 
upon  which  he  received  it,  the  grantor,  by  act- 
ing on  the  belief  that  the  condition  had  been 
complied  with  before  such  delivery,  does  not 
estop  himself  from  setting  up  its  invalidity.— 
Robbins  v.  Magee,  76  Ind.  381. 

[d]  (Sap.  1884) 

C.  contracted  to  sell  land  to  M.,  a  deed 
to  be  delivered  on  payment  of  an  installment 
of  the  price.  The  deed  was  left  with  C.*s  at- 
torney to  be  delivered  on  payment.  No  pay- 
ment was  ever  made  and  the  deed  was  not  de- 
livered, M.  abandoning  the  purchase.  The  deed 
was  improperly  obtained  and  recorded,  and 
there  was  then  a  regular  chain  of  conveyances 
to  defendant.  C.  was  absent  and  knew  nothing 
of  the  transaction.  Held,  on  demurrer,  that  the 
complaint  by  C.  against  defendant  to  quiet  ti- 
tle, averring  these  facts,  was  good.— Henry  v. 
Carson,  06  Ind.  412. 

[e]  (Sap.  1886) 

Where  a  deed  is  placed  in  the  hands  of  a 
third  person,  to  be  delivered  to  the  grantee 
upon  the  performance  of  a  stated  condition, 
and  the  grantee  is  put  in  possession  of  the 
land,  and  the  deed  delivered  to  him  in  violation 
of  the  condition,  and  the  deed  recorded,  a  pur- 
chaser who  buys  in  good  faith,  pays  full  value, 
and  has  no  notice,  will  hold  the  land,  for  the 
reason  that  the  grantor  is  estopped  to  claim 
title  as  against  such  a  purchaser. — Quick  v. 
Milligan,  108  Ind.  410,  0  N.  E.  302,  58  Am. 
Rep.  40. 

[f]  (Sap.  1889) 
One  in  whose  hands  a  promissory  note  is 
placed  in  escrow,  and  who,  by  delivering  it  con- 
trary to  the  terms  of  the  escrow,  compels  the 
maker  to  pay  the  note  to  an  innocent  indorsee, 
is  liable  therefor  in  damage  to  the  maker.— 
Riggs  V.  Trees,  120  Ind.  402,  22  N.  E.  254,  5 
li.  R.  A.  606. 

Fob  Cases  from  Other  States, 

See  10  Cent.  Dio.  Escrows,  |{  17-20. 
See,  also,  16  Cyc.  pp.  570-582;    note,  17 
L.  R.  A.  511. 


ESTABLISHMENT. 

Boards  of  health.     Health,  |  3. 
Boundaries,  $$  27-56. 
Bridges,  §|  2-26. 
Canals,  §§  3-24. 
Cemeteries,  §  4. 
Counties,  §§  1-16. 
Courts,  |§  42-58. 
Customs  and  Usages,  |  4. 
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Drains— 

Drains,  {{  1-64. 

Municipal  Cobpobations,  |  708. 

Ferries,  {§  5-20. 

Heirship  or  right  to  share  in  distribution  of 
intestate's  estate.  Descent  and  Distribu- 
tion, S  71. 

Highways,  §{  1-68. 

Hospitals,  S  3. 

Levees. 

Lost  Instruments,  §|  2-8. 

Polling  places.    Elections,  |  201. 

Poor  farm.    Paupers,  §  9. 

Pounds.    Animals,  |  104. 

Prisons,  {  1. 

Private  Roads,  §  2. 


Reformatories,  {  2. 
Right  of  exemption— 

Exemptions,  $$  107-150. 
Homestead,  §§  197-213. 
Schools.    Schools  and  School  Districts,  §§ 

9-20. 
Street  Railroads,  {{  2-61. 
Streets.     Municipal  Corporations,  |{  64G, 

648,  649,  654. 
Telegraphs  and  Telephones,  §§  1-20. 
Title  before  partition.    Partition,  {  17. 
Towns,  §§  1-11. 
Trusts,  §§  336-375. 
Turnpikes  and  Toll  Roads,  H  ^-32. 
Waterworks   by    public   authorities.      Waters 

AND  Water  Courses,  {  183. 
Wills,  §§  204-433. 
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ESTATES. 


Scope-Note. 

[INCLUDES  nature  and  Incidents  of  interests  in  real  or  personal  property  In  general^ 
and  of  estates  in  fee  or  al)SoIute  ownership;   and  union  or  merger  of  estates. 

[EXCLUDES  creation  and  transfer  of  estates  (see  Deeds;  Wills;  Descent  amd  Distri- 
hution;  and  other  specific  heads) ;  particular  estates  or  estates  less  than  the  fee  (see  Es- 
tatcs  Tail;  lAfe  Estates;  Dower;  Curtesy;  Landlord  and  Tenant;  Reversions;  Remain- 
dors) ;  estates  held  Jointly  or  in  common  (see  Joint  Tenancy;  Tenancy  in  Common) ;  and 
estates  of  decedents  (see  Executors  and  Administrators),  insolvents  (see  Insolvency),  and 
banlLrupts  (see  Bankruptcy).  For  complete  list  of  matters  excluded,  see  cross-references,, 
post] 

Analysis. 
§.4.  Estates  of  freehold. 
§    6.  Base  or  qualified  fee. 
§    9.  Rent  charges. 
§  10.  Merger. 

Cross-References. 


8ee-^ 

Bankrupts*  estates.     Bankruptcy. 

Canal  lands.    CaNals,  {  13. 

Conveyances  to  husband  and  wife.     Husband 

AND  Wife,  |  14. 
Created  by  deed.     Deeds,  {§  120-130. 

By  exercise  of  eminent  domain.     Eminent 
Domain,  §  317. 

By   marriage  settlement.     Husband   and 
Wife,  |  31. 

By  will.    Wills,  {|  590-627. 
Decedents'  estates— 

Descent  and  Distbibution. 

Executors  and  Administratobs. 

Wills. 
Insolvents*  estates.     Insolvency. 
Parties  in  property  mortgaged— 

Chattel  Mobtoaoes,  §§  128,  129. 

MOBTOAGES,    §§    136-139. 
Pleading  estate  claimed  in  ejectment.     Eject- 
ment, {  65. 


Remaining  in  owner  of  land  taken  for  public 
use.     EiMiNENT  Domain,  §  319. 

Restrictions    on    creation    of    future    estates. 
Perpetuities,  §  4. 

Subject  of  curtesy.     Curtesy,  §  9. 
To  dower.     Dower,  {§  11-17. 

Transfer   of    future   or   contingent     Assign- 
ments, {§  6-8. 

Particular  estates. 

See—' 

Curtesy. 

Dower. 

Estates  for  years.    Landlord  and  Tenant. 

Estates  Tail. 

Homestead. 

Joint  Tenancy. 

Life  Estates. 

Remaindebs. 

Revebsions. 

Tenancy  in  Common. 

Trusts,  {§  130-151. 


i  4.    Estates  of  freehold. 

[a]  (Sup.  1872) 

1  Gav,  &  II.  Rev.  St.  p.  266,  |  37,  allows 
a  freehold  to  be  created  to  commence,  at  a 
future  date.—Rush  v.  Rush,  40  Ind.  83. 

[b]  (Sup.  1887) 

A  written  agreement  by  the  owner  of  real 
estate,  providing  that  the  other  party  to  the 
agreement  may  hold  and  use  such  real  estate 
80  long  as  the  latter  shall  keep  and  maintain 
a  mill  thereon  in  running  order,  and  recogniz- 
ing the  right  of  the  latter  to  remove  such  mill, 
but  containing  no  words  of  grant  or  convey- 
ance, creates  no  freehold  interest;  and  one  to 
whom  such  agreement  is  assigned  by  memoran- 
dum on  the  back  is  chargeable  with  construc- 
tive notice  of  a  chattel  mortgage  executed  on 


the  mill  by  the  assignor,  and  duly  recorded  in 
the  chattel  mortgage  records. — Malott  v.  Price, 
109  Ind.  22,  9  N.  E.  7ia 

[c]     (Sup.  1910) 
At  common  law  a  freehold  estate  could  not 
be  in  abeyance.— Beatson  v.  Bowers,  91  N.  E. 
922. 

For  Cases  from  Other  States, 
See  19  Cent.  Dio.  Estates,  |  4. 
See,  also,  16  Cyc.  pp.  601-605. 


§  6.    Baso  or  qualified  fee. 
[a]     (App.  1909) 

The  laws  of  descent  in  Indiana  do  not  rec- 
ognize such  an  estate  as  a  base  fee.— Rozell  v. 
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Oanfill,  43  Ind.  App.  298,  85  N.  E.  792,  86 
X.  E.  864. 

Fob  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estates,  {  6. 
See,  also,  16  Cyc.  p.  602. 

-$   9.    Rent  cliarses. 

[a]  (Sup.  1886) 

At  common  law,  the  right  to  receive  rents 
not  yet  due  at  the  death  of  the  life  tenant,  who 
took  his  estate  subject  to  a  prior  lease,  passes 
to  the  owner  of  the  reversion ;  and  Rev.  St. 
1881,  §  5223,  which  provides  that,  when  a  life 
tenant  who  has  demised  any  lands  dies  before 
the  rent  becomes  due,  his  executor  may  recover 
the  proportion  of  rent  which  accrued  before 
his  death,  applies  only  where  the  rent  is  pay- 
able under  a  lease  made  by  the  life  tenant,  and 
not  under  a  pre-existing  lease,  subject  to  which 
the  life  estate  was  taken. — Watson  v.  Penn,  108 
Ind.  21,  8  N.  E.  636,  58  Am.  Rep.  20. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Ebtates,  {  8. 

{10.  Merger. 

liy  assignment  of  mortgage  oV  debt  to  mort- 
gagor or  owner  of  property,  see  Mortgages, 
§  268. 

By  conveyance  of  mortgaged  property  by  mort- 
gagor to  mortgagee,  see  Mortgages,  §  295. 

■Of  lease  in  fee,  on  conveyance  by  landlord  to 
tenant,  as  termination  of  tenancy,  see  Land- 
lord AND  Tenant,  |  96. 

Of  life  estate  and  remainder,  see  Remainders, 
«  0. 

[a]  (Sap.  1843) 
A  vendor  claiming  a  lien  on  land  for  a 
part  of  the  purchase  money  due,  and  purchas- 
ing the  same  land  sold  on  execution  subject 
to  such  lien,  thereby  extinguishes  the  debt  so 
claimed  as  a  lien,  to  the  extent  of  the  value  of 
the  land  purchased,  after  deducting  the  sum 
paid  on  such  sale.— Murphy  y.  Elliott,  6  Blackf. 
482. 

[b]  (Sop.  1873) 

The  life  estate  of  one  in  lands  of  which 
he  receives  a  conveyance  in  fee  is  merged  in 
the  fee.— Allen  v.  Anderson,  44  Ind.  395. 

[c]  (Sup.  1885) 

Where  one  purchases  land  subject  to  a 
mortgage,  and  the  land  is  bought  in  by  him  at 


sheriffs  sale  to  satisfy  a  judgment  constituting 
a  lien  thereon  prior  to  the  mortgage,  but  of 
which  he  had  no  knowledge  when  he  bought 
the  land  in  the  first  instance,  he  does  not  thus 
gain  a  title  paramount  to  the  mortgage. — Han- 
cock V.  Fleming,  103  Ind.  533,  3  N.  E.  254. 

[d]  (Sap.  1896) 

A  person  may  have  several  equitable  claims 
on  a  piece  of  land,  in  fact  as  many  as  he  can 
obtain,  and  they  will  all  subsist  without  mer- 
ger, but  when  the  holder  of  any  one  or  all  of 
these  claims  is  invested  with  the  legal  title, 
there  being  no  reason  for  keeping  them  alive, 
they  are  deemed  merged  in  the  greater  title.— 
Chase  v.  Van  Meter,  39  N.  E.  455,  140  Ind. 
321. 

The  true  test  as  to  whether  there  has  been 
a  merger  of  estates  is  the  intention* of  the  par- 
ties, either  express  or  implied.  If  the  intention 
has  not  been  expressed,  it  will  be  sought  for 
and  ascertained  in  all  the  circumstances  of  the 
transaction.  If  it  appears  from  all  the  circum- 
stances to  be  for  the  benefit  of  the  party  who 
acquires  both  legal  and  equitable  title  that  mer- 
ger shall  not  take  place,  but  that  the  equitable 
or  lesser  estate  shall  remain  alive,  then  his  in- 
tention that  such  a  result  will  follow  will  be 
presumed,  and  equity  will  carry  it  into  execu- 
tion by  preventing  a  merger.  If  from  all  the 
circumstances  a  merger  would  be  disadvan- 
tageous to  the  party,  then  his  intention  that  it 
should  not  result  will  be  presumed. — Id. 

[e]  (Sap.  1895) 

A  merger  of  legal  and  equitable  estates 
will  not  take  place  where  it  would  work  an  in- 
jury or  wrong,  or  aid  in  effecting  a  fraud,  and 
any  extraordinary  circumstances  which  would 
indicate  that  the  prevention  of  the  merger 
would  have  such  an  evil  effect  can  be  estab- 
lished as  a  defense  against  the  interference  of 
equity.— Swatts  v.  Bowen,  40  N.  E.  1057,  141 
Ind.  322. 

[0    (Sap.  1910) 

Merger  of  one  estate  into  a  larger  one  aris- 
es through  the  intervention  of  some  other  es- 
tate, which,  through  being  different  or  a  great- 
er estate,  swallows  the  lesser.— Beatson  v.  Bow- 
ers, 91  N.  E.  922. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estates,  $$  9-13. 
See,  also,  16  Cyc.  pp.  665-669;    note,  99 
Am.  St.  Rep.  153,  156,  160. 
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ESTATES    TAIL. 

Scope-Note, 

[INCLUDES  nature  and  incidents  of  estates  of  inheritance  limited  to  issue,  general  or 
special ;  abolition  of  such  estates,  and  its  effect ;  rights,  powers,  and  liabilities  of  tenants 
in  tail ;   and  barring  entails. 

[EXCLUDES  construction  of  grants  and  devises  in  tall  (see  Deeds;  WilU).  For  com- 
plete list  of  matters  excluded,  see  cross-references,  post.] 

Cross-References. 
Bee— 

Construction  of  deeds.     Deeixs,  {  127. 
Of  wills.     Wills,  §f  604-607. 


%  2.    Statutory    modifloatioa.    or    aboli- 
tion. 

Effect  on  remainders,  see  Remainders,  $  4. 

[a]  Estates  tail  are  abolished  by  statute,  and 
what  would  have  been  an  estate  tail  at  com- 
mon law  is  an  estate  in  fee  simple  under  Rev. 
St.  1881,  I  2958.^(1887)  Allen  v.  Craft,  104) 
Ind.  476.  9  N.  E.  919,  58  Am.  Rep.  425; 
(1895)  Waters  v.  Lyon,  40  N.  E.  662,  141  Ind. 
170. 


Fob  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estates  Tail,  |  2. 
See,  also,  16  Cyc.  p.  610. 

ESTIMATES. 

8ee-^ 

Amount  of  assessments  for  public  improve- 
ments.   Municipal  Corporations,  {  461. 

Cost  of  public  improvement.  Municipal  Cor- 
porations, ${  296,  315. 
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ESTOPPEL. 

Scope-Note. 

[INCLUDES  preclusion  of  persons  from  asserting  or  denying  matters  of  fact,  rights, 
or  claims  contrary  to  or  inconsistent  with  previous  allegations,  admissions,  denials,  acts, 
or  conduct  of  the  same  persons  or  those  under  whom  they  claim ;  nature  and  grounds  of 
such  preclusion ;  operation  and  effect  of  estoppel  as  to  rights  and  titles  subsequently  ac- 
quired as  well  as  those  previously  existing;  pleading  estoppel;  and  evidence  relatiug 
thereto. 

[EXCLUDES  liability  of  particular  classes  of  persons  to  be  estopped  (see  Infants,  and 
other  specific  heads) ;  estoppel  of  tenant  to  dispute  landlord's  title  (see  Landlord  and  Tetu 
ant) ;  and  conclusiveness  and  effect  of  Judgments  (see  Judgment),  For  complete  list  of 
matters  excluded,  see  cross-references,  post.] 

Analysis. 
I.  By  Record. 

§    2.  Judicial  records  in  general. 

§    3.  Pleadings. 

§    4.  Petitions  and  affidavits. 

§    5.  Stipulations  and  admissions. 
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§  11.  Pleading  estoppel. 

II.  By  Deed. 

(A)  Creation  and  Operation  in  General. 

§  13.  Instruments  operating  as  estoppel. 

§  15.  Deeds. 

§  18.  Bonds  and  other  obligations. 

§  19.  Defective,    inoperative,    or    invalid    instruments    and 

transactions. 
§  20.  Grounds  of  estoppel. 

§  21.  In  general. 

§  22.  Recitals. 

§  23.  Covenants. 

§  25.  Persons  to  whom  estoppel  is  available. 

§  27.  Grantors  or  mortgagors  and  privies. 

§  28.  Effect,  as  against  heir,  of  covenant  of  ancestor. 

§  29.  Grantees  or  mortgagees. 

§  30.  Remote  grantees. 

§  31.  Persons  acting  in  particular  character  or  capacity. 

§  32.  Matters  precluded. 

(B)  Estates  and  Rights  Subsequently  Acquired. 

§  35.  Estoppel  as  to  title  subsequently  acquired  in  general. 
§  36.  Instruments  operating  on  title  subsequently  acquired. 

§  38.  Conveyances  with  covenants. 

§  39.  Conveyances  without  covenants. 

§  40.  Grounds  of  estoppel. 

§  42.  Liability  on  covenants. 

§46.  Estates  or  rights  aflFected. 

§  48.  Title  acquired  from  or  adversely  to  grantee. 

III.  Equitable  Estoppel. 

(A)  Nature  and  Essentials  in  General. 

§  52.  Nature  and  elements  of  estoppel  in  pais. 

§53.  Intent. 

§  54.  Knowledge  of  facts. 

§  55.  Reliance  on  adverse  party. 

§  56.  Acts  done  or  omitted,  and  change  of  position. 

This  Digest  is  compiled  on  the  Key-Number  Syitem.    For  ezplanatioa^^o  pac^  ill. 

£4  Ind.  Dig.— Page  418] 


cplanatloB^^o  pac^  tii 

Digitized  by  VriOOQlC 


1^  In.  Dlg.-Page  419]  ESTOPPEL. 

IIL  Equitable  Estoppel — Continued. 

(A)  Nature  and  Essentials  in  General — Continued. 

§  58.  Prejudice  to  person  setting  up  estoppel. 

§  60.  Certainty  as  to  grounds. 
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§  71.  Disclaimer. 
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§  74.  Real  property. 
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§  88.  Admissions  and  receipts. 
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§  90.  Assent  to  or  ratification  of  acts  of  others  in  general. 
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§  93.  Permitting  improvements  or  expenditures. 
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Cross-Refer  en  ces. 
See  Election  of  Remedies. 


I.  BT  RECORD. 

By  judgment,  see  Judgment,  §|  540-749. 
Married  womea  in  general,  see  Husband  and 
Wife,  {  e2. 

S   2.    Jndioial  records  in  ceneraL 
[a]     (Sup.  1896) 

The  act  of  a  sheriff  in  setting  oflf  exemp- 
tions is  a  ministerial  act,  and  the  record  thereof 
not  a  judicial  record.  Uence  there  arises  no 
estoppel  by  record  to  deny  the  right  to  such  ex- 
emption.—Ross  v.  Banta,  34  N.  E.  805,  39  N. 
E.  732,  140  Xnd.  120. 

Fob  Cases  from  Otiieb  States, 
See  19  Cent.  Dig.  Estop.  §  1. 
See,  also,  16  Cyc.  pp.  684,  685. 

I  3.    Pleadings. 

As  judicial  admissions,  see  Evidence,  {  208. 

[a]  (Sap.  1860) 

A  defendant  who  pleads  an  award  against 
himself  as  a  defense  to  an  action  is  estopped, 
in  a  subsequent  suit  upon,  the  award,  from 
denying  its  validity.— Ogden  v.  Rowley,  15 
Ind.  56. 

[b]  (Sup.  1882) 

An  admission  in  pleadings,  that  a  certain 
claim  had  been  sold  and  assigned  does  not  pre- 
clude proof  in  a  subsequent  suit  that  the  assign- 
ment in  fact  was  never  delivered.— Fowler  y. 
Hobbs,  86  Ind.  131. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  E^top.  ${  2-5,  7. 

§   4.    Petitions  and  aAdarits. 

As  judicial  admissions,  see  Evidence,  {  210. 

Fob  Cases  from  Otheb  States, 
See  19  Cent.  Dig.  Estop.  §  6. 

i  5.    Stipulations  and  admissions. 

Stipulations  as  estoppel  in  pais,  see  post,  |  79. 
Stipulations  as   judicial    admissions,   see    Evi- 
dence, {  209. 

Fob  Cases  fbom  Otheb  States, 
See  19  Cent.  Dig.  Estop.  |  8. 

%  9.    Persons  estopped* 

[a]     (Sap.  1858) 

Under  2  Rev.  St  p.  167,  {  600,  allowing 
plaintiffs  in  real  actions  to  have  separate  judg- 
ments, matter  of  estoppel  to  some  does  not  af- 
fect others.- Lagow  v.  Neilson,  10  Ind.  183. 

Fob  Cases  fbom  Otheb  States, 
See  19  Cent.  Dig.  Estop.  {  15. 


ill.  Pleadini;  estoppeL 
[a]     (Sap.  1868) 

Qusere,  whether  an  answer,  averring  facts 
which  the  party,  by  reason  of  something  in  the 
record,  is  estopped  to  plead,  may  not  contaio 
facts  sufficient  to  bar  the  action,  if  the  plaintiff 
joins  issue  thereon,  without  taking  advantage  of 
the  estoppel.— City  of  Aurora  v.  Cobb,  21  Ind. 
492. 

Fob  Cases  fbom  Otheb  States, 
See  19  Cent.  Dig.  Estop.  {  17. 

n.  BTDEED. 

Estoppel  of  sureties  on  bond  of  deputy  officer 

to  deny  that  deputy  subscribed  the  oath  of 

office,  see  Officebs,  {  36. 
Estoppel  of  tenant  to  dispute  title  of  landlord, 

see  Landlobd  and  Tenant,  §§  61-66. 
Married  women  in  general,  see  Husband  and 

Wife,  {  62. 

<A)  CREATION  AND  OPERATION  IN 
GENERAL. 

§13.  Instmments  operating  as  estoppeL 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Estop.  |§  18-25. 
See,  also,  16  Cyc.  pp.  688,  689. 

i  15.  — -  Deeds* 

[a]  (Sap.  1868) 

Where  partners  having  property  in  which  a 
third  person  was  interested  by  their  joint  deed 
conveyed  the  entire  property  with  the  assent  of 
such  third  person,  in  a  suit  by  the  latter  against 
the  surviving  partner  to  recover  the  value  of 
such  interest,  such  survivor  was  estopped  from 
asserting  that  he  did  not  acquiesce  in  the  sale.— 
Pence  v.  McPherson,  30  Ind,  66. 

[b]  (Sap.  1907) 

Warranty,  as  applied  to  deeds,  is  regarded 
with  favor,  and  estoppel  with  disfavor.— Mc- 
Adams  v.  Bailey,  169  Ind.  518,  82  N.  E.  1057, 
13  L.  R.  A.  (N.  S.)  1003,  124  Am.  St.  Rep. 
240. 

[c]  (App.  1910) 

Where  a  daughter  executed  a  deed  to  the 
property  inherited  by  her  from  her  father,  and 
also  that  inherited  by  his  second  'wife,  to  which 
she  would  be  heir  on  the  death  of  the  wife,  if 
she  survived  her,  conveying  the  lands  to  H., 
which  recited  that  the  grantor,  being  unable  to 
care  for  her  land,  desired  to  place  it  in  the 
hands  of  a  trustee  to  care  for  during  her  life  for- 
her  benefit,  with  remainder  to  her  children,  and 
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named  as  the  consideration  therefor  *'$1.00  and 
other  sufficient  consideration/*  the  deed  did  not 
come  within  the  provision  of  Act  Feb.  24,  1899 
(Laws  1899,  p.  132)  |  3,  providing  that  where, 
during  the  life  of  the  second  wife,  the  children 
by  a  first  wife  execute  a  conveyance  in  fee  to 
the  lands  inherited  by  the  second  wife,  and  re- 
ceive payment  therefor,  this  conveys  their  in- 
terest therein,  and  they  or  their  heirs  are  es- 
topped from  thereafter  claiming  it,  since  it  docs 
not  appear  that  the  lands  were  conveyed  for  a 
valuable  consideration,  nor  that  the  grantor  re- 
ceived pajrment  therefor.— Dodd  v.  Shanton,  90 
N.  E.  1041. 

For  Cases  fbom  Other  States, 

See  19  Cent.  Dig.  Estop.  §$  19-21. 
See,  also,  16  Cyc.  pp.  688,  689,  706-710. 

{18.  Bonds  and  other  oblications. 

[a]     (Sap.  1881) 

The  obligors  on  a  bond  which  has  accom- 
plished the  purpose  for  which  it  was  given  are 
estopped  to  claim  that  the  same  is  void  for  the 
reason  that  the  penalty  thereof  was  less  in 
amount  than  was  required  by  statute.— Carver 
v.  Carver,  77  Ind.  498. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  |  24. 

S  19.  -^  DefeotiTO,  inoperatiTO,  or  In- 
Talid  instTOBients  and  transao- 
tions. 

[a]  (Sup.  1854) 

A  person  who  has  executed  a  mortgage 
which  is  void  as  being  contrary  to  a  public  stat- 
ute may  set  up  its  nullity  against  a  purchaser 
under  it.— State  v.  State  Bank,  5  Ind.  353. 

[b]  (Sup.  1872) 

If  a  bond  is  void  in  its  inception,  and  pos- 
sess no  force  nor  validity,  it  cannot  work  an  es- 
toppel.—Caflfrey  V.  Dudgeon,  38  Ind.  512,  10 
Am.  Rep.  126. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Dstop.  {  25. 

$  20.  Grounds  of  estoppeL 

For  Cases  itrom  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  2G-G0. 
See,  also,  16  Cyc.  pp.  699-705. 

I  21.  «—  In  general. 

Venire  de  novo,  see  Trial,  $  363. 

[a]  Where  a  party  makes  admissions  in  the 
condition  of  a  writing  obligator}',  he  is  estopped 
to  deny,  in  a  suit  on  the  obligation,  the  facts 
thus  admitted.— (Sup.  1837)  Trimble  v.  State, 
4  Blackf.  435 ;  (1838)  Love  v.  Kidwell,  Id.  553. 


For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  20. 
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122.  Recitals. 

[a]  (Sup.  1849) 

Defendant  in  an  action  on  a  bond  executed 
by  him  cannot  plead  matter  contradictory  to 
the  bond.— Miller  v.  Elliott,  1  Ind.  484,  Smith, 
267,  50  Am.  Dec.  475. 

[b]  (Sup.  1852) 

A  party  who  has  executed  to  a  constable  a 
delivery  bond,  for  property  levied  upon  under 
an  execution,  will  be  estopped,  in  trespass 
against  the  officer,  for  the  seizure  of  the  prop- 
erty, from  controverting  the  existence  of  the 
judgment,  and  execution  against  himself,  if 
there  was  no  fraud  in  the  procurement  of  the 
delivery  bond.— May  v.  Johnson,  3  Ind.  449. 

[c1     (Sup.  1855) 

Obligors  in  an  appeal  bond,  on  an  appeal 
from  justice  court  reciting  that  the  appeal  was 
taken,  are  estopped  to  deny  that  fact  in  an  ac- 
tion on  the  bond.— Reeves  v.  Andrews,  7  Ind. 
207. 

[d]     (Sup.  1856) 

The  obligor,  in  an  instrument  under  seal, 
which  specifies  a  consideration,  is  estopped  to 
deny  the  existence  of  a  consideration.— Guard  v. 
Bradley,  7  Ind.  600. 

[e]      (Sup.  1856) 

Recitals  in  a  mortgage,  made  under  the 
direction  of  the  owner  of  the  mortgaged  prem- 
ises, operate  as  an  estoppel  on  him,  unless  this 
fact  be  modified  by  other  circumstances.— Mal- 
lett  V.  Page,  8  Ind.  364. 

[f]  (Sop.  1859) 

An  acknowledgment  in  an  agreement  for 
the  conveyance  of  land  of  a  receipt  for  the  pur- 
chase money  does  not  estop  him  from  showing 
that  the  money  has  not  been  paid. — Thompson 
V.  Allen,  12  Ind.  539. 

[g]  (Sop.  1863) 

Where  an  instrument  is  executed  as  a  con- 
tract between  private  parties,  no  recitals  in 
such  instrument  will  estop  the  party  interested 
to  plead  the  want  or  failure  of  consideration. — 
City  of  Aurora  v.  Cobb,  21  Ind.  492. 

[h]  (Sap.  1869) 
An  owner  of  land,  intending  to  convey  it  to 
his  daughter  as  a  gift,  by  a  mistake  of  the 
draftsman  improperly  described  the  premises, 
and  conveyed  the  same  to  her  husband  by  a 
deed  purporting  on  its  face  to  be  made  for 
value,  and  thereupon  he  put  her  in  possession 
of  the  premises,  and  placed  Jhe  deed  on  record. 
Afterwards  her  husband  executed  a  mortgage 
thereon  with  the  same  erroneous  description  to  a 
bona  fide  mortgagee  for  value,  who,  without  no- 
tice of  the  mistakes,  foreclosed  and  purchased 
the  land  at  the  sherififs  sale,  and  received  a 
deed  also  containing  the  same  improper  descrip- 
tion. Held,  in  a  suit  by  the  mortgagee  to  cor- 
rect the  description  in  the  deeds  and  mortgage, 
that  the  original  grantor  was  estopped  to  deny 
that  the  original  deed  was  made  for  a  valuable 
consideration  as  appeared  on  its  face.— German 
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Mut  Ins.  Co.  of  Indianapolis  r.  Grim,  32  Ind. 
249,  2  Am.  Rep.  341. 

An  owner  of  land,  intending  to  convey  it 
to  his  daughter  as  a  gift,  by  a  mistake  of  the 
draftsman  improperly  described  the  premises, 
and  conveyed  the  same  to  her  husband  by  a 
deed  purporting  on  its  face  to  be  made  for  valuo» 
and  thereupon  he  put  her  in  possession  of  the 
premises  and  placed  the  deed  on  record.  After- 
wards her  husband  executed  a  mortgage  there- 
on with  the  same  erroneous  description  to  a 
bona  fide  mortgagee  for  value,  who,  without 
notice  of  the  mistakes,  foreclosed  and  purchased 
the  land  at  the  sheriff's  sale,  and  received  a  deed 
also  containing  the  same  improper  description. 
Heldf  that  the  original  grantor's  estoppel  as 
against  the  mortgagee  to  deny  that  his  deed  was 
made  for  a  valuable  consideration  as  appeared 
on  its  face,  or  that  the  proper  grantee  was 
named  therein,  was  not  avoided  by  the  fact 
that  the  mortgagee  was  compelled  to  appeal  to 
equity  to  correct  the  mistake  in  the  description 
of  the  land.— Id. 

[I]     (Sup.  1872) 
The  recital  in  a  replevin  bond  of  the  value 
of  the   property  lestops   the  principal   and   his 
sureties  from  denying  such  value.— Wiseman  v. 
Lynn,  :?9  Ind.  2o0. 

[j]  (Sop.  1881) 
The  obligors  in  a  replevin  bond  are  estop- 
ped from  asserting  that  the  property  which  was 
the  subject  of  the  replevin  action  w^as  of  great- 
er value  than  as  stated  in  the  bond.— Carver  v. 
Carver,  77  Ind.  498. 

[k]      (Sup.  1882) 

The  surety  in  a  suit  on  a  guardian^s  bond 
is  estopped  to  deny  the  appointment  of  the 
guardian  as  recited  in  the  bond.— State  ex  rel. 
Metsker  v.  Mills,  82  lud.  120. 

[1]  (Sap.  1895) 
A  recital  in  a  mortgage  executed  by  a 
husband  and  wife  that  they  conveyed  the  prop- 
erty that  *'we"  have  purchased  from  the  mort- 
gagee and  "we''  acknowledge  that  we  own  the 
real  estate  in  equal  shares  did  not  estop  the 
wife  from  denying  that  she  signed  the  notes 
and  mortgage  as  surety  for  her  husband.— Cole 
V.  Temple,  41  N.  E.  942,  142  Ind.  498. 

[m]     (App.  1JH)3) 

The  sureties  on  the  bond  of  an  administra- 
tor of  an  absentee  were  estopped  to  assert, 
acainst  the  recitals  of  the  bond,  that  the  ab- 
sentee was  not  (jleceased,  that  their  principal 
was  not  the  administrator,  that  his  appointment 
was  invalid,  or  that  he  was  not  subject  to  all 
the  liabilities  of  an  administrator  of  a  dece- 
dent's estate  in  relation  to  the  property  which 
came  into  his  possession.— Romy  v.  State  ex  rel. 
Brannan,  67  N.  B.  998,  32  Ind.  App.  146. 

For  Cases  from  Other  States, 

See  19  Cent.   Dig.   Estop.  §§  27-51;    25 

Cent.  Dig.  Guard.  &  W.  §  628. 
See,  also,  16  Cyc.  pp.  699-705. 


8  23.  -^  CoTenjuiis. 

[a]  (Sap.  1S48) 

Conveyances  of  land  held  under  Act  Cong. 
May  29,  1830,  granting  pre-emption  rights,  are 
utterly  void;  and  the  covenants  therein  do  not 
act  by  way  of  estoppel.— Doe  ex  dem.  Stevens  v. 
Hays,  1  Ind.  247,  Smith,  177,  48  Am.  Dec.  359. 

[b]  (Sup.  1881) 

One  making  a  mortgage  with  covenants  of 
title  is  estopped  to  plead,  in  a  suit  to  foreclose 
the  mortgage,  that  he  had  no  title  at  the  time 
of  making  it— Pancoast  v.  Travelers'  Ins.  Co., 
79  Ind.  172. 

[c]  (Sap.  1882) 

Covenants  of  warranty  in  a  mortgage  estop 
the  mortgagor  from  denying  the  title  the  mort- 
gage purports  to  incumber.— Boone  v.  Arm- 
strong, 87  Ind.  168. 

[d]  (Sap.  1884) 

A  defendant  can  neither  plead  nor  take 
advantage  in  the  evidence  of  anything  contra- 
dictory to  or  in  conflict  with  his  own  warranty. 
—Hannah  v.  Collins,  94  Ind.  201. 

[e]  (Sap.  1885) 

A.,  the  owmer  of  a  lot,  built  a  house  on 
the  south  half  thereof,  but  suflPered  it  to  "lap 
over"  20  inches  on  the  north  half,  and  after- 
wards conveyed  the  entire  lot  to  one  who  there- 
after, having  sold  the  south  half,  conveyed  the 
"north  half,  or  21  feet  off  the  north  side,"  of 
said  lot,  back  to  A.  Held,  that  A.  could  not 
maintain  an  action  against  his  vendor  for 
breach  of  covenant,  the  purchaser  of  the  south 
half  having  recovered  the  20-inch  strip  from 
A.— Allen  v.  Kersey,  104  Ind.  1,  3  N.  E.  557. 

[f]  (Sap.  1890) 

A  mortgagor  who  executed  a  mortgage  with 
covenants  of  warranty  is  estopped  from  alleging 
that  the  mortgaged  premises  were,  at  the  time 
of  the  execution  of  the  mortgage,  the  separate 
property  of  his  wife.— Stanford  v.  Broadway 
Savings  &  Loan  Ass'n,  122  Ind.  422,  24  N.  E. 
154. 

[g]  (Sap.  1893) 

Where  a  mortgagor  of  land  conveys  it  to 
the  mortgagee,  and  the  latter  at  the  same  time 
and  as  part  of  the  transaction  conveys  it  by 
full  warranty  deed  to  the  mortgagor's  wife,  and 
such  conveyances  are  without  consideration  and 
for  the  sole  purpose  of  transferring  the  title  to 
the  wife,  the  mortgagee  is  not  estopped  from 
asserting  his  rights  under  the  mortgage.— Mc- 
Crory  v.  Little,  35  N.  E.  836,  136  Ind.  86. 

[h]  (App.  1898) 
A  grantor  is  estopped  by  her  warranty  deed, 
which  asserts  title  and  covenants  to  defend  it, 
to  show  that  she  did  not  have  title,  and  that 
she  agreed  with  the  grantee,  before  executing 
the  deed,  that,  in  the  event  of  adverse  title  be- 
ing asserted,  he  would  pay  the  grantor  such 
sum  as  would  be  necessary  to  purchase  the  out- 


Tliis  Digest  if  oompiled  on  the  Key-Nnmber  Syatem.    For  explanation,  aee  page  ill. 


§  25 


£4Iiid.  Dig.— Page  423] 


ESTOPPEL,  II  (A), 


§  27 


standing  title.—Beasley  t.  Phillips,   50  N.   E. 
488,  20  Ind.  App.  182. 

Fob  Cases  from  Otheb  States, 

See  19  Cent.  Dig.  Estop.  Sf  52-60. 

I  25.  Perions  to  wl&om  estoppel  is  aTail- 
able. 

[a]  (Sap.  18S1) 

An  auditor's  deed  to  land  sold  for  taxes 
does  not  preclude  the  state  from  asserting  any 
claim  of  right  to  the  land  sold.— Reid  v.  State  ex 
rel.  Thompson,  74  Ind.  252. 

[b]  (App.  1910) 

A  daughter  executed  a  deed  to  property 
inherited  by  her  from  her  father,  and  also  that 
inherited  by  his  second  wife,  to  which  she 
would  be  heir  on  the  death  of  the  wife,  if  she 
survived  her,  conveying  the  lands  to  H.,  the 
deed  reciting  that  the  grantor,  being  unable  to 
care  for  her  land,  desired  to  place  it  in  the 
hands  of  a  trustee  to  care  for  during  her  life 
for  her  benefit  with  remainder  to  her  children, 
and  named  as  the  consideration  therefor  *'$1.CK) 
and  other  sufficient  consideration."  Heldf  that 
the  husband  as  heir  of  a  daughter  living  at 
the  time  of  the  execution  of  the  trust  deed,  but, 
who  together  with  her  child,  subsequently  died 
prior  to  the  death  of  the  second  wife,  cannot 
claim  that  the  other  children  of  the  grantor  in 
the  deed  are  estopped  thereby  under  the  statute 
to  deny  his  title  to  a  share  in  the  land  as  heir 
of  his  wife,  since  neither  he  nor  his  wife  is 
shown  to  have  parted  with  any  value  as  a  part 
of  the  transaction ;  and  one  who  seeks  the  ben- 
<»fit  of  statutory  estoppel  must  bring  himself 
within  its  provisions.— Dodd  v.  Shanton,  90  N. 
E.  1041. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  |§  61,  62. 
See,  also,  16  Cyc.  pp.  710-718. 

§  26.   Persons  estopped  In  ceneral. 

fa]  Estoppels  by  deed  bind  only  parties  and 
privies.— (Sup.  1848)  Goodwin  v.  Doe  ex  dem. 
Kensett,  1  Ind.  302,  Smith,  126;  (1858)  La- 
glow  V.  Neilson,  10  Ind.  183;  (1860)  Simpson 
V.  Pearson,  31  Ind.  1,  99  Am.  Dec.  577. 

For  Cases  from  Other  States, 

See  19  C?ent.  Dig.  Estop.  §§  61,  62. 
See,  also,  10  Cyc.  pp.  710-718. 

§  27.   Grantors  or  niortgaeors  and  priT- 
ies. 
[a]    (Sup.  1S61) 

In  suit  to  foreclose  a  mortgage,  the  mort- 
gagor answered  that  the  notes  and  mortgage, 
though  running  to  plaintiff,  were,  in  fact,  the 
property  of  a  mercantile  firm,  of  which  plaintiff 
was  a  partner,  they  having  been  given  for  goods 
purchased  of  the  firm;  and  that  the  copartners 
had  made  no  assignment  to  plaintiff  of  their  in- 
terests. Heldf  that  the  mortgage  operated  as 
an  estoppel  to  this  plea  by  the  mortgagor.- 
French  v.  Blanchard,  16  Ind.  143. 


[b]  (Sap.  1866) 

A.,  guardian  of  B.,  sued  C,  a  former 
guardian,  to  foreclose  a  mortgage  given  by  the 
latter  to  secure  the  amount  of  the  trust  funds 
in  his  hands,  and  unaccounted  for  at  the  time 
of  his  removal.  The  mortgage  recited  that  cer- 
tain notes  had  been  transferred  bj  C.  to  A., 
and  contained  an  express  covenant  by  C.  to 
pay  the  money  within  two  years  if  the  same 
should  not  sooner  be  made  out  of  the  notes  re- 
ferred to.  C.  answered  that  the  notes  described 
in  the  mortgage  were  taken  by  him  for  money 
belonging  to  said  trust,  and  loaned  by  him  as 
guardian,  etc.,  and  that,  at  the  time  of  the  giv* 
ing  of  said  notes,  the  parties  were  solvent,  etc. 
Held,  that  as  C.  had,  by  the  mortgage,  acknowl- 
edged his  liability  and  promised  to  pay  the 
money,  he  could  not  go  behind  the  mortgage 
for  the  purpose  of  testing  his  liability.— O' Hav- 
er V.  Shidler,  26  Ind.  278. 

[c]  (Sup.  1S69) 

An  owner  of  land,  intending  to  convey  it 
to  his  daughter  as  a  gift,  by  a  mistake  of  the 
draftsman,  improperly  described  the  premises, 
and  conveyed  the  same  to  her  husband  by  a 
deed  purporting  on  its  face  to  be  made  for 
value,  and  thereupon  he  put  her  in  possession 
of  the  premises,  and  placed  the  deed  on  record. 
Afterwards  her  husband  executed  a  mortgage, 
with  the  same  erroneous  description,  to  a  bona 
fide  mortgagee  for  value,  who,  without  notice 
of  the  mistakes,  foreclosed  and  purchased  the 
land  at  the  sheriff's  sale,  and  received  a  deed 
also  containing  the  same  improper  description. 
Held,  that  a  subsequent  deed  by  the  original 
grantor  to  his  daughter,  correctly  describing 
the  land,  could  not,  by  relation  back  to  the 
date  of  the  original  deed,  vest  hefr  with  the 
legal  title  as  of  that  date,  to  the  prejudice  of 
the  title  acquired  by  the  mortgagee  by  es- 
toppel against  the  original  grantor.— German 
Mut.  Ins.  Co.  of  Indianapolis  v.  Grim,  32  Ind. 
249,  2  Am.  Rep.  341. 

[d]  (Sap.  1885) 

A  purchaser  at  a  sheriff's  sale  on  a  judg- 
ment against  the  husband  occupies  substantial- 
ly the  position  of  a  tenant  in  common  with  the 
wife,  and  cannot,  as  against  the  wife,  assail 
the  common  source  of  title.— Wright  v.  Tichen- 
or,  104  Ind.  185,  3  N.  E.  853. 

[e]  (Sap.  1886) 

A  married  woman,  who  by  will  was  given 
an  inchoate  interest  in  certain  real  estate  de- 
pendent upon  her  survivorship  of  her  husband, 
before  his  death  joined  him  in  a  warranty 
deed  thereto  **for  the  purpose  only"  of  convey- 
ing his  interest  therein.  Held,  that,  the  deed 
being  absolute  on  its  face,  no  mistake  being 
shown,  and  no  reformation  being  asked,  she  was 
estopped  from  claiming  such  interest  as  against 
the  grantee.— Littell  v.  Hoagland,  106  Ind.  320, 
6  N.  E.  645. 

[f]  (Sap.  1891) 

A  will  devised  property  to  the  testator's 
widow  **for  and  during  the  term  of  her  natural 
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life."  It  further  provided  that  at  the  widow's 
death  all  his  estate  should  be  divided  between 
their  children,  share  and  share  alike.  Some  of 
the  children,  after  coming  of  age,  conveyed 
their  interest  to  the  widow  by  warranty  deed, 
and  she  in  the  same  way  conveyed  it  to  another 
child.  The  latter  mortgaged  the  premises  to  a 
stranger  for  value,  and  then  reconveyed  them 
to  the  widow,  who,  as  part  of  the  consideration, 
assumed  the  mortgage.  The  mortgagee  was 
unaware  of  any  fraud  or  invalidity  in  the 
deeds.  Held,  that  the  grantors  were  estopped 
from  setting  up  any  title  against  him.— Neely 
v.  Boyce,  128  Ind.  1,  27  N.  E.  109. 

[g]     (Sup.  1891) 

A  privy  in  blood,  such  as  an  heir  of  the 
grantor,  is  estopped  by  the  deed. — Cashman  v. 
Brownlee,  128  Ind.  266,  27  N.  E.  560. 

[h]     (Sap.  1907) 

Rev.  St.  1881,  §  2487,  provides  that  if  a 
man  marry  a  second  or  subsequent  wife,  and 
has  by  her  no  children,  but  has  children  alive 
by  a  previous  wife,  the  land  which  at  his  death 
descends  to  such  wife  shall  at  her  death  de- 
scend to  his  children.  Bums'  Ann.  St.  1901,  f 
3349,  provides  that  any  mortgage  of  lands  dat- 
ed, signed,  and  acknowledged  by  the  grantor, 
worded,  *'A.  B.  mortgages  and  warrants  to  C. 
D.,"  etc.,  shall  be  deemed  a  good  and  sufficient 
mortgage  to  the  grantee  with  warranty  from 
the  grantor  and  his  legal  representatives  of  per- 
fect title  in  the  grantor.  Held,  that  where  a 
childless  widow  deeded  to  her  stepsons  all  her 
interest  in  the  land  inherited  from  her  deceased 
husband,  and  the  stepsons  executed  a  mortgage 
thereon  in  statutory  form,  they  were  estopped 
from  thereafter  claiming  as  against  the  mort- 
gagee and  those  having  a  just  claim  founded  on 
the  mortgage  that  their  title  was  imperfect.— 
Griffis  V.  First  Nat.  Bank  of  Connersville,  168 
Ind.  546,  81  N.  E.  490. 

Fob  Cases  fbou  Other  States, 

See  19  Cent.  Dig.  Estop.  ||  63-67. 
See,  also,  16  Cyc.  pp.  686,  715,  716. 


I  28.   Effect,  as  AC<^in*t  l&eir,  of  coTenant 
of  anoeitor. 
[a]      (Sup.  1857) 

On  June  13,  1829,  A.  gave  a  deed  to  B., 
and  covenanted  that  the  premises  now  are,  and 
forever  hereafter  shall  be  and  remain,  clear  of 
all  right  of  dower  and  all  other  incumbrances, 
and  that  A.  and  his  heirs  shall  warrant  the  said 
parcel  against  every  person  lawfully  claiming 
the  same.  B.  took  possession,  and  afterwards 
conveyed  all  his  title  to  C.  in  fee,  who  also 
took  possession,  and  afterwards,  and  before  the 
commencement  of  this  suit,  died  intestate,  and 
the  lessors  of  plaintiff  were  his  heirs.  On  Sep- 
tember 3,  1832,  A.  died  intestate,  leaving  D. 
his  only  child  and  heir.  He  died  insolvent,  and 
D.  took  nothing  from  him  by  descent  or  distri- 
bution, and  he  was  not  at  any  time  during  his 
life  seised  of  any  estate  in  said  land.  Before 
the  date  of  said  deed   from  A.   to   B.,    R  was 


seised  of  said  lands  in  fee  simple,  and  continued 
so  seised  until  he  died  intestate,  September  1, 
1835.  Said  E.  left  F.  and  three  other  children, 
and  said  D.,  his  granddaughter,  his  heirs,  each 
inheriting  one  undivided  fifth  part  of  the  land, 
the  granddaughter  representing  her  father.  A., 
son  of  said  E.  Held,  that  D.  inherited  directly 
from  her  grandfather,  and  hence  was  not  affect- 
ed by  the  covenants  of  her  father.— Dean  v.  Doe 
ex  dem.  Sease's  Heirs,  8  Ind.  475. 

[b]  (Sup.  1868) 

Where  a  tenant  by  curtesy  conveys  with 
warranty  realty  in  which  he  has  such  estate, 
his  heirs,  to  whom  such  realty  desjcended  in  fee 
from  the  wife,  are  entitled  to  the  possession, 
though  they  are  heirs  of  the  husband,  and  re- 
ceived from  him  by  descent  an  estate  of  greater 
value  than  the  land  so  conveyed,  since  the  stat- 
ute (1  Gav.  &  H.  St.  p.  259)  concerning  realty 
and  alienation  thereof  abolishes  iineal  and  col- 
lateral warranties  with  all  their  incidents.— 
Hartman  v.  Lee,  30  Ind.  281. 

[c]  (Sop.  1890) 

The  warranty  deed  of  an  heir  apparent  to 
the  land  of  his  ancestor,  who  outlives  him,  does 
not  bind  the  heirs  of  such  heir,  who  receive  no 
assets  from  his  estate,  since  they  take  the  land, 
not  as  his  heirs,  but  directly,  as  the  heirs  of  his 
ancestor.— Habig  v.  Dodge,  127  Ind.  31,  25  N. 
E.  182;  Jerauld  v.  Same,  127  Ind.  600,  25  N. 
E.  180 

For  Cases  fbom  Other  States, 
See  19  Cent.  Dig.  Estop.  {  68. 
See,  also,  16  Cyc.  p.  718. 

S  29.   Orasitees  or  mortcaceefl* 

[a]  (Sap.  1881) 

The  doctrine  that  grantees  are  estopped 
to  deny  the  title  of  their  grantors  does  not 
apply  where  the  only  title  derived  by  the  gran- 
tee from  the  grantor  is  a  real  or  pretended 
claim  to  the  premises  set  up  by  the  grantor  and 
bought  in  by  the  grantee  to  quiet  his  title. 
The  purchase  of  the  grantor's  adversary  title^ 
if  it  does  not  strengthen  the  grantee's  title, 
does  not  impair  it.— Brandenbui^  t.  Seigfried, 
75  Ind.  568. 

[b]  (Sap.  1885) 

A  purchaser  of  real  estate  by  accepting  the 
deed  and  taking  possession  is  estopped  from 
denying  the  title  under  which  he  holds.— Marsh 
V.  Thompson,  1  N.  B.  630,  102  Ind.  272. 

[c]  (Sap.  1887) 

A  mortgagee  by  taking  the  mortgage  im- 
pliedly concedes  the  title  of  the  mortgagor,  and 
is  estopped  to  himself  claim  the  title.— Voss  v. 
Eller,  10  N.  E.  74,  109  Ind.  260. 

[d]  (Sap.  1899) 

A  grantee,  in  possession  of  the  property 
bought,  claiming  to  own  it,  making  improve- 
ments tbereon,  and  in  all  respects  treating  it  as 
his  own,  without  objection  from  the  grantor,  a 
party  to  the  action,  or  any  one  else,  cannot  es- 
cape the  payment  of  the  debts  of  the  grantor. 
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a  corporation,  which  was  a  part  of  the  consid- 
eration for  the  deed,  on  the  ground  that  the 
deed  passed  no  title,  because  not  authorized  by 
the  directors  or  stockholders.— Allen  v.  Stude- 
baker  Bros.  Mfg.  Co.,  53  N.  E.  422,  152  Ind. 
406. 

[e]      (App.1907) 

Where  a  deed  contained  two  conflicting 
descriptions  intended  to  apply  to  property  con- 
veyed, a  deed  by  the  grantor  to  a  third  person 
of  the  tract  included  in  the  valid  description, 
and  not  in  the  invalid  description,  did  not  es- 
top such  third  person  from  asserting  the  validi- 
ty of  the  correct  description,  and  the  invalidity 
of  the  other  where  he  did  not  claim  title  under 
the  second  deed.— Hornet  v.  Dumbeck,  39  Ind. 
App.  482,  78  N.  E.  GOl. 

Fob  Cases  from  Otheb  States, 
See  19  Cent.  Dig.   Estop.  §§ 
Cent.  Dig.  Tresp.  to  T.  T.  S 
See,  also,  16  Cyc.  pp.  686,  716. 
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(30.  Remote  s^i^nteei. 

[a]  (Sup.  1880) 

One  who  asserts  title  through  proceedings 
in  bankruptcy  cannot  be  heard  to  say,  for  the 
purpose  of  defeating  another's  title,  that  the 
bankrupt  was  without  title  when  the  adjudica- 
tion against  him  was  made.— Ketchum  v. 
Schicketanz,  73  Ind.  137. 

[b]  (Sup.  1901) 

A  railway  company  had  possession  of  cer- 
tain realty  under  legislative  grant,  and  operat- 
ed its  road  thereon,  claiming  title,  but  had  no 
record  title.  Plaintiffs  executed  their  quitclaim 
deed  of  such  realty  to  W.,  taking  a  mortgage 
to  secure  the  purchase  money,  and  W.  conveyed 
to  the  company.  Pursuant  to  agreement  be- 
tween W.  and  plaintiffs,  the  former  represented 
to  the  company  that  there  was  no  incumbrance 
on  the  realty,  and  by  such  representations  in- 
duced acceptance  of  the  deed;  and,  to  aid  such 
conspiracy,  plaintiffs  withheld  their  mortgage 
from  record  until  after  the  acceptance.  Plain- 
tiffs had  purchased  the  land  with  knowledge 
that  their  grantors  had  been  defeated  in  a  suit 
against  the  railway  company  for  its  possession. 
Hcldy  that  the  company  was  not  estopped,  in 
an  action  to  foreclose  such  mortgage,  to  dispute 
the  plaintiffs'  claim  of  title  to  the  land  describ- 
ed therein.-Shedd  v.  Webb,  61  N.  E.  233,  157 
Ind.  585. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  74. 
See,  also,  16  Cyc.  pp.  716,  717. 

1 31.  Persona  aotlnc  in  particular  ol&ar- 
acter  or  oapaoity. 
[a]    (Sup.  1887) 
Where  testator's  will  authorized  his  widow 
to  appoint  an  assistant  to  aid  her  in  the  dis- 
charge of  the  duties  of  the  trust  of  executing 
the  will,  and  she  appointed  such  an  assistant, 
who  applied  for  an  order  to  sell  land  for  the 
payment  of  debts,  and  she  joined  him  both  in 


the  deed  and  in  reporting  the  same  for  con- 
firmation, she  was  estopped  from  asserting  as 
against  her  grantees  that  all  the  land  was  not 
sold.— Sims  v.  Gay,  9  N.  B.  120,  109  Ind.  50U 

Fob  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §|  75-80. 
See,  also,  16  Cyc.  p.  712. 

i32.  Matters  precluded. 

[a]  (Sup.  1887) 

Where  a  widow  conveys  land,  describing 
and  warranting  her  interest  as  a  life  estate,  she 
is  not  estopped  from  claiming  a  different  inter- 
est in  the  land  vested  in  her  as  the  heir  of 
one  of  her  children.— Holman  v.  Dukes,  110 
Ind.  195,  10  N.  E.  629. 

[b]  (Sup.  18d8) 

A  mortgage  was  executed  upon  land  by  the 
husband  alone,  under  which  it  was  sold.  Held, 
that  the  purchaser  could  not  claim  title  under 
the  husband,  and,  as  to  the  wife,  deny  that  he 
had  title  at  the  time  of  the  execution  of  the 
mortgage.— Frain  v.  Burgett,  50  N.  E.  873,  52 
N.  E.  395,  152  Ind.  55. 

[c]  (Sop.  1898) 

From  a  judgment  sustaining  an  attachment 
in  part  only,  and  discharging  it  as  to  the  re- 
mainder of  the  property,  plaintiff  appealed. 
The  appeal  did  not  stay  the  discharge  of  that 
part  of  the  property  as  to  which  the  attach- 
ment was  vacated,  but  such  part  was  not  in 
fact  actually  released  by  plaintiff,  pending  the 
appeal.  Held,  in  an  action  on  the  attachment 
bond  for  an  oppressive  appeal,  plaintiff  in  the 
appeal  was  not  estopped  to  contend  that  the  ap- 
peal bond  was  insufiScient  to  hold  the  property 
discharged.— Waring  v.  Fletcher,  52  N.  E.  203, 
152  Ind.  620. 

[d]  (Sup.  1907) 

Extent  of  estoppel  created  by  warranty  in 
a  deed  is  measured  by  the  language  of  the  war- 
ranty, not  by  the  description  or  recitals  in  the 
deed;  whether  such  description  or  recitals  are 
true  or  not  being  immaterial.— McAdams  v. 
Bailey,  169  Ind.  518,  82  N.  E.  1057.  13  L.  R. 
A.  (N.  S.)  1003,  124  Am.  St.  Rep.  240. 

[e]  (App.  1907) 

Where  defendant  in  replevin  gave  a  deliv- 
ery bond  and  retained  possession  until  before 
trial,  it  was  estopped  to  deny  that  it  had  pos- 
session of  the  property  when  it  was  seized  un- 
der the  writ— Indiana  Union  Traction  Co.  v^ 
Bick,  40  Ind.  App.  451,  81  N.  E.  617. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  S  81. 
See,  also,  16  Cyc.  pp.  695-697. 


(B)  ESTATES  AND  RIGHTS  SUBSE- 
QUENTLY ACQUIRED. 


By  sale  under  order  of  court  in  administration 
of  decedent's  estate,  see  ExECU*roRS  and  Ad- 
ministrators, §  386. 

Tliis  Bicest  is  oompiled  on  the  Key-Nnmber  System.    For  explanation,  lee  pace  iii.>  iC 
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§35.  Eitoppel   ai   to   title   snbiequently 
acquired  in  s^a^'aL 

Married  women  in  general,  see  Husband  and 
Wife,  §  62. 

[a]  (Sop.  1904) 

At  sale  on  foreclosure  of  a  mortgage  on 
lands,  oil  wells,  and  other  oil-producing  struc- 
tures thereon,  plaintiff  became  the  purchaser, 
and  received  a  certificate  of  purchase.  Before 
receiving  a  deed  of  the  property,  plaintiff,  who 
was  in  full  and  absolute  possession,  sold  to  de- 
fendant, with  the  participation  and  approval  of 
the  mortgagor,  all  the  right,  title,  and  interest 
of  plaintiff  in  and  to  the  oil  under  the  land, 
together  with  the  wells  and  other  oil-producing 
structures,  and  put  defendant  in  unqualified 
possession.  Held  that,  if  plaintiff's  title  was 
not  complete  at  the  time  of  the  sale,  it  was 
nevertheless  suflScient  to  estop  him,  having  re- 
ceived and  retained  the  purchase  price,  to  re- 
claim« the  property  after  obtaining  a  sheriff's 
deed.— Glendenning  v.  Superior  Oil  Co.,  70  N. 
K.  976,  162  Ind.  642. 

[b]  (Sup.  1907) 

Irrespective  of  the  jurisdiction  of  courts  of 
equity,  it  has  always  been  possible  to  convey 
subsequently  acquired  interests  by  the  opera- 
tion of  the  principle  of  estoppel.— McAdams  v. 
Bailey,  16D  Ind.  518,  82  N.  E.  1057,  13  L.  R. 
A.  (X.  S.)  1003,  124  Am.  St.  Rep.  240. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  84. 
See,   also,  16  Cyc.   pp.  680-(J92;    note,  23 
L.  R.  A.  561. 

$  36.  Initnunenti  operating  on  title  inb- 
•eqnently  acquired. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  91-109. 
See,  also,  16  Cyc.  pp.  692-694. 

{  38.  — —  Conveyance!  irith  covenants. 

[a]  (Sup.  1881) 

Where  the  mortgagor  in  a  mortgage  con- 
taining full  covenants  of  warranty  afterwards 
acquires  another  and  different  title  to  the  prop- 
erty, such  new  title  is  considered  as  vested  in 
the  mortgagor  in  the  same  manner  as  if  he 
had  held  it  when  the  mortgage  was  executed.— 
Haggerty  v.  Byrne,  75  Ind.  499. 

[b]  (Sop.  1883) 

The  effect,  as  an  estoppel  against  the  ven- 
dor to  set  up  an  after-acquired  title,  of  a  deed 
containing  a  general  covenant  of  warranty,  and 
the  granting  clause  of  which  purports  to  con- 
vey the  tract  itself,  is  not  limited  to  a  convey- 
ance of  the  grantor's  present  interest  by  a  sub- 
sequent clause,  stating  that  it  is  the  express 
intention  hereby  "to  convey  the  entire  interest" 
of  the  grantor  in  the  tract  embraced  in  the 
deed.— I>ocke  v.  White,  89  Ind.  492 

[c]  (Snp.  1884) 

A.  and  "B.,  representing  that  they  were 
the  sole  owners  of  land  and  that  it  was  unin- 


cumbered, conveyed  by  warranty  deed  to  C, 
who  believed  the  representation ;  B.  all  the  time 
knowing  that  there  was  an  outstanding  title 
in  his  sister,  which  he  afterwards  acquired. 
Held,  that  B.  was  estopped  from  asserting  this 
after-acquired  title  against  C— Karnes  v.  Win- 
gate,  94  Ind.  594. 

[d]  (Sop.  1884) 

Covenants  in  a  purchase-money  mortgage 
operate  only  on  the  estate  acquired  from  the 
mortgagee,  and  do  not  operate  on  an  after-ac- 
quired title.— Randall  v.  Lower,  98  Ind.  255. 

[e]  (Sop.  1890) 

Where  land  owned  by  a  husband  is  con- 
veyed by  him  and  his  wife  by  a  warranty  deed, 
he  is  liable  on  the  covenants  of  warranty,  and, 
if  he  afterwards  acquires  a  title  to  such  real 
estate,  it  will  inure  to  the  benefit  of  his  gran- 
tee.— De  Haven  v.  Musselman,  24  N.  E.  171, 
123  Ind.  62. 

[f]  (Snp.  1894) 

A  mortgage  containing  covenants  of  gen- 
eral warranty  will,  as  between  the  mortgagor 
and  mortgagee,  pass  an  after-acquired  title.— 
Thalls  v.  Smith,  139  Ind.  496,  39  N.  E.  154. 

[g]  (Sop.  1895) 

Where  a  conveyance,  although  made  with 
warranty,  does  not  purport  to  carry  an  indefea- 
sible estate,  but  only  the  present  interest  of 
the  grantor,  the  doctrine  of  estoppel  does  not 
apply  and  pass  an  after-acquired  title. — Miller 
V.  Miller,  39  N.  E.  547,  140  Ind.  174. 

[h]     (App.  1896) 

A  conveyance  to  the  grantor  of  land  sub- 
sequent to  his  deed  to  another  with  warranty 
inures  to  the  benefit  of  his  grantee.— Johnson  v. 
Bedwell,  15  Ind.  App.  236,  43  N.  E.  246;  Same 
V.  Williams,  14  Ind.  App.  698,  43  N.  E.  253; 
Id.  699,  43  N.  E.  275. 

[i]  (Snp.  1898) 
A  grantor  conveyed  land,  giving  only  a  cer- 
tificate of  purchase.  The  land  was  conveyed  by 
successive  warranty  deeds.  The  last  grantee, 
without  his  wife  joining,  mortgaged  the  land, 
which  was  foreclosed  and  the  land  sold.  After 
the  sale  the  first  grantor  executed  a  deed  in  fee 
simple  to  the  grantor  of  the  last  grantee.  Held, 
that  the  last  grantor's  after-acquired  title  inured 
to  the  benefit  of  his  grantee,  giving  him  a  fee- 
simple  title,  as  of  the  date  of  his  original  deed. 
-Frain  v.  Burgett,  50  N.  E.  873,  52  N.  E.  395, 
152  Ind.  55. 

[J]     (App.  1906) 
The   execution   of  a  valid  warranty   deed 
estops  grantor  from  asserting  an  after-acquired 
title.— Pence  v.  Long,  38  Ind.  App.  63,  77  N. 
E.  961. 

[k]     (Sop.  1907) 

Although  an  ordinary  quitclaim  deed  will 
not  estop  the  grantor  from  asserting  an  after- 
acquired  interest,  yet  a  distinct  recital  in  such 
a  deed,  showing  that  the  parties  proceeded  on 
the  theory  that  a  particular  interest  was  there- 
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by  conveyed,  may  be  as  efitectual  to  create  an 
estoppel  as  a  warranty. — McAdams  v.  Bailey, 
169  Ind.  518,  82  N.  B.  1057,  13  L.  R-  A.  (N. 
S.)  1003,  124  Am.  St.  Rep.  240. 

The  general  rule  as  to  ordinary  recitals, 
that  there  can  be  no  estoppel  where  the  truth 
appears  in  the  instrument,  does  not  apply  to  a 
distinct  undertaking  for  the  transfer  of  after- 
acquired  property,  since,  in  such  an  undertak- 
ing, an  estoppel  exists  because  of  the  covenant 
of  warranty.— Id. 

Where  the  grantor,  his  mother  and  step- 
father, join  in  the  execution  of  a  deed,  purport- 
ing to  convey,  not  alone  all  of  the  interest  by 
right  of  inheritance,  which  the  grantor  and  his 
mother  acquired  from  his  father,  but  specifical- 
ly stating  that  the  interest  conveyed  by  the 
grantor  is,  in  addition  to  the  inherited  interest, 
the  particular  interest  which  might  accrue  to 
him  after  the  death  of  his  mother  in  conse- 
quence of  her  second  marriage,  the  grantor  is 
estopped  from  saying  that  the  title  to  such  par- 
ticular interest  did  not  pass,  since  the  rule  that 
there  is  no  estoppel  where  an  interest  passes 
has  no  application  to  conveyances  intended  to 
pass  the  whole  title,  although  the  grantor  has  a 
limited  interest  which  is  carried  by  the  convey- 
ance.— Id. 

A  warranty  in  a  deed  concludes  the  gran- 
tor from  asserting  an  after-acquired  title  to  the 
land  conveyed.— Id. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  99-107. 
See,  also,  16  Cyc.  pp.  692-695. 

1 30.  —  CoiiTeyaiicei      without      oove- 
nanti. 

[a]  (Sup.  1857) 

That  any  conveyance  operating  as  to  a 
part  or  the  whole  under  the  statute  of  uses  is 
within  the  scope  of  the  doctrine  that  a  warran- 
ty is  necessary  to  convey  an  estate  by  estoppel; 
for  in  such  cases  there  is  no  seisin  to  give  ef- 
fect to  the  statute.— Matlock  v.  Lee,  9  Ind.  298. 

[b]  (Sup.  1871) 

A  deed  purporting  to  convey  nothing  but 
the  interest  of  the  grantor  in  the  premises, 
whatever  that  interest  may  be,  without  defining 
the  character  of  the  interest,  or  affirming  that 
he  has  an  interest  in  the  premises,  will  not  es- 
top him  from  setting  up  an  after-acquired  title 
to  the  premises.— Shumaker  v.  Johnson,  35  Ind. 
33. 

[c]  (Sup.  1874) 

A  deed  of  bargain  and  sale,  or  by  way  of 
release  or  quitclaim,  conveys  all  the  present  es- 
tate of  the  grantor,  but  binds  no  after-acquired* 
estate.  There  being  no  covenants  of  title,  there 
is  no  estoppel.— Nicholson  v.  Caress,  45  Ind. 
479. 

[d]  A  quitclaim  deed  does  not  estop  the  person 
executing  it  from  asserting  an  after-acquired 
interest  in  the  land  therein  described.— (Sup. 
1S76)  Graham  v.  Graham,  55  Ind.  23;  (1881) 


Avery  r.  Akins,  74  Ind.  283;  (1885)  Bryan  v. 
Uland,  101  Ind.  477,  1  N.  E.  52;  (1886)  Thorp 
V.  Hanes,  107  Ind.  324,  6  N.  E.  920;  (1893) 
Haskett  v.  Maxey,  33  N.  E.  358,  134  Ind.  182, 
19  L.  R.  A.  379;  (App.  1906)  Pence  v.  Long, 
77  N.  E.  961,  38  Ind.  App.  63. 

[e]  A  quitclaim  deed  of  the  grantor's  expect- 
ant interest  in  the  estate  of  his  ancestor,  who 
was  then  in  i>o8session,  does  not  pass  such 
grantor's  after-acquired  estate  of  inheritance, 
though  the  deed  was  made  in  good  faith,  and 
in  consideration  of  the  full  value  of  the  proper- 
ty conveyed,  where  it  does  not  appear  that  the 
ancestor  knew  of  the  sale,  and  acquiesced  in 
it.— (Sup.  1890)  McClure  v.  Raben,  125  Ind. 
139,  25  N.  E.  179,  9  L.  R.  A.  477;  (1893)  Id., 
133  Ind.  507,  33  N.  E.  275,  30  Am.  St  Rep. 
558. 

[f]  (Sop.  1894) 

A  deed  without  covenants  or  one  with 
covenants,  but  purporting  to  convey  only  the 
right,  title,  and  interest  of  the  grantor  in  the 
premises  described  in  it,  does  not  operate  as  a 
conveyance  by  estoppel  of  an  &fter-acquired 
title.— Stephenson  v.  Boody,  139  Ind.  60,  38  N. 
B.  331. 

[g]  (Sup.  18^ 

One  is  not  estopped  by  a  quitclaim  deed 
from  asserting  an  after-acquired  title  to  land, 
where  he  has  obtained  a  subsequent  decree  of 
court  quieting  his  title  to  said  land. — Graham 
V.  Lunsford,  48  N.  E.  627,  149  Ind.  83. 

[h]     (Sup.  1900) 

Acts  1889,  p.  430,  $  2,  providing  that  where 
children  by  a  former  wife,  or  their  guardians, 
have  executed  a  conveyance  in  fee,  for  full 
consideration,  of  the  lands  descending  from  the 
husband  and  father,  in  which  they  have  an 
expectancy  of  inheritance  from  the  widow,  dur- 
ing the  widow's  life,  such  conveyance  shall  bind 
their  interest  when  acquired  by  inheritance  from 
the  widow,  operates  on  a  quitclaim  deed  made 
prior  to  its  passage,  so  as  to  estop  the  grantors 
from  setting  up  their  after-inherited  title  against 
their  grantee.— Burget  v.  Merritt,  57  X.  E.  714, 
155  Ind.  143. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Iktop.  §§  108,  109. 
See,  also,  16  Cyc.  p.  692. 

§  40.   Oroundi  of  estoppel. 

For  Cases  from  Other  States, 

See  19  Cent.  Dia.  Estop.  §§  85-88. 

§  42.  •»—  Liability  on  eovenante. 
[a]     (Sop.  1881) 

One  who  bought  land  and  received  a  war 
ranty  deed  was  afterwards  dispossessed  by  the 
foreclosure  of  a  prior  mortgage  in  connection 
with  bankruptcy  proceedings  of  his  grantor,  and 
the  title  came  by  a  mesne  conveyance  to  his 
grantor  again,  there  being,  as  he  claimed,  n 
fraudulent  scheme  to  defraud  him  of  the  land, 
but  he  nevertheless  proved  his  claim  for  dispoM* 

ber  Syetem.    For  explanation,  see  page  iii.lC 
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session  against  his  grantor*s  estate  in  bankrupt- 
cy.  Held,  tliat  the  new  title  obtained  by  his 
grantor  would  not  inure  to  his  benefit. — Brad"- 
ford  V.  Russell,  70  Ind.  64. 

[b]     (Sup.  1884) 

Where  a  former  owner  of  land  sold  It  sub- 
ject to  taxes  of  1S76  and  1877,  and  made  a 
warranty  deed  therefor  he  was  estopped  from 
claiming  the  land  by  purchase  at  a  sale  for 
the  taxes  of  187G  and  1877  which  he  was  bound 
by  his  covenant  to  pay,  and  he  was  equally  es- 
topped where  the  land  was  sold  for  any  taxes 
of  which  the  taxes  against  which  he  covenanted 
were  a  part.— Hannah  v.  Collins,  94  Ind.  201. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  8G-88. 
See,  also,  16  Cyc.  pp.  692-095. 

§46.  Eitates  or  rlgliti  affected. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  {§  114-119. 
See,  also,  10  Cyc.  pp.  695-097. 

§  48.  — —  Title    acquired    from    or    ad- 
veriely  to  srantee. 
[a]     (Sup.  18S4) 

A  grantor  of  lands  with  general  warranty 
is  estopped  from  claiming  title  under  a  tax 
sale,  if  any  part  of  the  taxes  for  which  it  was 
sold  were  on  it  at  the  time  of  his  conveyance. 
—Hannah  v.  Collins,  94  Ind.  201. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop,  ff  116-118. 
See,  also,  16  Cyc.  p.  697. 

III.  EQUITABLE   ESTOPPEL. 

Admissions  by  demurrer  of  allegations  in  com- 
plaint of  facts  which  plaintiff  is  estopped  to 
aver,  see  Pleading,   §  214. 

As  defense  in  ejectment,  see  Ejectment,  §  27. 

Attempt  to  prove  cause  of  injury  as  estoppel 
to  rely  on  presumption  of  negligence,  see 
Negligence,  §  121. 

By  acceptance  of  devise  or  legacy,  see  Wills, 
§  718. 

Implied  ratification  by  principal  of  acts  of 
agent,  see  Principal  and  Agent,  H  168- 
171. 

To  introduce  particular  evidence  at  trial,  see 
Trial,  §  37. 

Of  partlcalar  claaaea  of  persona,  or  per- 
sona In  pa-rtlcnlnr  relntlona. 

Bank    to    resist    liability    to    payee    of   check. 

Banks  and  Banking,  §  140. 
Corporations,  §§  104,  388,  659. 
Co-tenant.     Tenancy  in  Common,  |§  34,  54. 
Devisee  or  legatee.     Wills,  §  718. 
Executors  and  Administrators,  §  114. 
Foreign  corporation.     Corporations,  §  6o9. 
Guardian  and  Ward,  f  61. 


Heir  to   attack   administrator's  sale.     ExECU» 

tors  and  Administrators,  §  377. 
Infants,   §§  29,  55. 

Maker  of  note.    Bills  and  Notes,  §  51. 
Married  women.    Husband  and  Wife,  $f  62, 

129,  198. 
Mortgagee  of  property.  Chattel  Mortgages, 

§  219. 
Mortgagor,  to  redeem  from  sale  on  foreclosure^ 

Mortgages,   §  597. 
Partnership,  f  156. 
Principal  and  Agent,  §{  76,  137. 
Purchaser,  to  deny    title  of  vendor.     Vendor 

AND   PURCHAiSER,    §  189. 

Sureties   on  bond   given   by  contractor   to   in- 
demnify   against   mechanics'   liens.     Me- 
chanics* Liens,  §  314. 
Of  officer  to  deny  appointment.    Officers^ 
§  16. 
Tenant  as  to  defects  in  or  objections  to  lease. 
'  Landlord  and  Tenant,  |  31. 
To  dispute  title   of  landlord.     Landlord 
AND  Tenant,  §§  61-66. 
United  States  Marshals,  §  3. 
Vendor,    to    claim    lien    of    purchase    money. 
Vendor  and  Purchaser,  §  266. 

To  aaaert  or  denr  particolar  facta,  rlffhta^ 
clatma,  or  llabtlttlea. 

Sec-- 

Acquisition  of  title  to  land  by  railroad  com» 

pany.     Railroads,   §  62. 
Agency.     Principal  and  Agent,  §  25. 

Of    husband    for    wife.      Husband    and- 
WiFE,  §  138. 
Appointment  of  officer.    Officers,  §  16. 
Authority    of   city   agent    to    negotiate   bonds. 
Municipal  Corporations,  f  217. 
Of  officers  and  agents  of  banks.     Banks 
-    AND  Banking,  §  113. 
Of  officers  and  agents   of  corporations    ia 

general.     Corporations,  §  425. 
Of  United   States  marshal  to  deny  to  ap- 
point deputy.  United  States,  $  3. 
Claims   against    bank    directors   on    behalf    of 
creditors.     Banks  and  Banking,  §  82. 
For  compensation   for  property   taken   for 
public  use.    Eminent  Domain,  $$  79,  8(>. 
To  attached  property.    Attachment,  §  302. 
Under  assignment  for  benefit  of  creditors. 
Assignments  for   Benefit  of  Credi- 
tors, §  297. 
Competency  or  rights  of  payee  of  note.    Bills 

AND  Notes,  §  51. 
Conclusiveness    of   account    stated.      Account 

Stated,  §  8. 
Consolidation    of   railroad    companies.      Bail- 

ROADS,  $  142. 
Constitutionality  of  statute.    Constitutional 

Law,  §  43. 
Corporate  existence.    Corporations,  |  34. 

Powers.     Corporations,  $  388. 
Custody  of  child.     Parent  and  Child,  |  2. 
Damages  from  public  improvements.     Munici- 
pal Corporations,  §  399. 
Dedication,  $§  16,  39. 

Defects   in    adjustment   or  arbitration   of    loss 
under  insurance  policy.     Insurance,  |  576, 
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Defects  in  or  objections  to  assessment  for  ex- 
penses  of  public  improvement— 
Drains,  §  74. 

^  HlQUWAYS,    $   137. 

To  assignments.    Assignments,  $  68. 

To  contracts  of  guaranty.     Guaranty,   § 

21. 
To    contracts    of    suretyship.      Principal 

AND  Surety,  §  46. 
To  leases.    Landlord  and  Tenant,  |  31. 
To  notice  and  proof  of  loss  under  insur- 
ance   policy.      Insurance,    §§    554-561, 
780. 
Discharge  of  surety.    Principal  and  Surety, 

$  129. 
Dower,  §§  30,  62. 

Exemptions  from  taxation.    Taxation,  S  24a 
Failure    to    file    objections    to    will    in    time. 

Wills,  §  336. 
Forfeiture  of  insurance.    Insurance,  §  641. 
Fraud  as  to   creditors  or  subsequent  purchas- 
ers.   Fraudulent  Conveyances,  §  225. 
Orounds  for  avoidance  or  forfeiture  of  insur- 
ance policy.     Insurance,   §§  371-400,   724, 
755. 
<;uardianship.    Guardian  and  \\  ard,  f  7. 
Inheritance  by  surviving  husband  or  wife.    De- 
scent AND  Distribution,  $  62. 
Insurable  interest.     Insurance,  §  117. 
Liability  as  surety.    Principal  and  Surety, 
§  83. 
Of  bank  to  payee  of  check.     Banks  and 

Banking,  §  140. 
To  municipal  taxation.     Municipal  Cor- 
porations, §  967. 
lx)cation  of  boundaries.    Boundaries,  §  47. 
Marriage,  §  36, 

Married    woman's    separate    property.      Hus- 
band AND  Wife,  §  120. 
Partnership,  §$  33-37. 
Payment,  in  action  on  judgment.     Judgment, 

§  906. 
Priorities  of  mortgages.     Mortgages,  §$  182, 

183. 
Revocation  of  license.    Licenses,  §  50. 
Right  to  adjustment  or  arbitration  of  loss  un- 
der insurance  policy.    Insurance,  §  576. 
To  require  notice  and  proof  of  loss  under 
insurance   policy.     Insurance,    |§   554- 
561,  '/so. 
Sufficiency  of  notice  of  drainage  proceedings. 

Drains,  |  30. 
Taking  of  invoice  of  goods  sold  on  condition. 

Sales,  {  480. 
Title  of  landlord.*  Landlord  and  Tenant,  §| 
61-^. 
Of  vendor.     Vendor  and  Purchaser,   § 
189. 
Validity  of  assessment  for  public  improvements. 
Municipal  Corporations,  §|  488,  489. 
Of  award.     Arbitration  and  Award,  i 

85.' 
Of  bai  or  note.    Bills  and  Notes,  i  113. 
Of  bond  of  city  officers.    Municipal  Cor- 
porations, §  173. 
Of  contract.     Contracts,  §§  9^  138. 


VaUdity,  etc.-(ContM). 

Of  contract  of  county.    Counties,  {  124. 
Of  contract  of  infant.    Infants,  §  55. 
Of  contract  of  sale— 
Sales,  {  50. 

Vendor  and  Purchaser,  §§  41-43. 
Of  contract  of  suretyship.    Principal  and 

Surety,  i  46. 
Of  contracts   and  conveyances   relating   to 
married      woman's      separate      property. 
Husband  and  Wite,  §  198. 
Of  conveyance  of  land  inherited  from  hus- 
band by  widow  under  subsequent  cover- 
ture.   Descent  and  Distribution,  §  85. 
Of  election  under  will.     Wills,  §§  796, 797. 
Of  execution  sale.    Execution,  §  245. 
Of  guaranty.    Guaranty,  {  21. 
Of  insurance  policy.     Insurance,   §§  141, 

371-400,  724. 
Of  issue  of  corporate  stock.  Corporations, 

I  104. 
Of  lease.    Landlord  and  Tenant,  §  31. 
Of  mortgage.  *  Chattel  Mortgages,  |  75. 
Of  preliminary  proceedings  for  public  im- 
provements.   Municipal  Corporations, 
I  319. 
Of  proceedings  for  annexation  of  territory 
to   city.     Municipal   Corporations,    § 
33. 
Of  trust.    Trusts,  §  53. 
Vendor's   lien.     Vendor   and   Purchaser,    | 

266. 
Want  of  consent  to  sale  of  mortgaged  property. 
Chattel  Mortgages,  §  219. 
Of  consideration   in   bill   or  note.      Bills 
AND  Notes,  §  98. 


To  malntatn  or  oppose  partlcnlar  rem- 
edlea  or  defenses. 

See-' 

Administrator's  sale.    Executors  and  Admin- 
istrators, §  377. 
A.  DDea  1*~' 

APPEAL  AND  Error,  §§  154-168,  881-884. 
Criminal  Law,  $  1137. 
By  election  of  remedy.     Election  of  Reme- 
dies, i§  13-15. 
Cancellation  of  Instruments,  §  18. 
Contest  of  will  or  probate.    Wills,  $  230. 
Dismissal  and  Nonsuit,  $S  13,  50. 
Mechanics'  Liens,  M  76,  216,  314. 
Motion  to  quash  attachment.    Attachment,  | 

277. 
New  Trial,  |  10. 

Objections   to  arbitration  proceedings.     Arbi- 
tration AND  Award,  i  46. 
To  change  of  venue.    Venue,  §  84. 
To  evidence— 

Criminal  Law,  §  692. 
Trial,  S  75. 
To  instructions.     Trial,  |  272. 
To  jurisdiction  of  courts.    Courts,  $  37. 
To  venue.    Venue,  H  17,  32. 
Probate  of  will.    Wills,  §  427. 
Itescission  of  assignment  of  patent  rights.    Pat- 
ents, §  211. 
Of  contract.    Contracts,  §  262. 
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Rescission,  etc.--(Cont'd). 
Of  contract  of  sale— 
Sales,  §  101. 

Vendor  and  Pubchaseb,  §  114. 
Redemption  from  mortgage  sale.     Mortgages, 

§  597. 
Reformation  of  Instruments,  $  23. 
Review,  correction,  or  setting  aside  of  assess- 
ment for  taxation.    Taxation,  $  4G3. 
Set-Off  and  Counterclaim,  §  21. 
Specific  Performance,  §  101. 
Statute   of   limitations.     Limitation   of  Ac- 
tions, §  13. 


(A)  NATURE  AND  ESSENTIALS  IN  GEN- 
ERAL. 

i  52.  Nature  and  elements  of  estoppel  in 
pais. 

[a]  (Sop.  1862) 

Estoppels  arise  upon  matters  of  fact,  and 
not  upon  matter  of  law. — Snyder  v.  Studebaker, 
19  Ind.  462,  81  Am.  Dec.  415. 

[b]  (Sup.  1869) 

A  person  will  be  concluded  from  denying 
the  truth  of  his  own  admissions,  which  were 
intended  to  influence  the  conduct  of  another, 
and  did  so  influence  it,  when  such  denial  would 
operate  to  the  injury  of  such  other  person. — 
McCabe  v.  Raney,  32  Ind.  309. 

[c]  (Sup.  1871) 

The  doctrine  ot  estoppel  in  pais  rests  on 
principles  of  equity  and  justice,  in  the  preven- 
tion of  fraud.  A  party  is  concluded  from  de- 
nying the  truth  of  his  own  acts  or  admissions 
which  are  intended  to  influence  the  conduct  of 
another,  and  do  so  influence  it,  when  such  de- 
nial will  operate  to  the  injury  of,  or  as  a 
fraud  upon,  the  latter,  for,  in  such  case,  good 
conscience  and  honest  dealing  require  that  he 
should  be  estopped  from  making  the  denial ; 
but  the  doctrine  can  have  no  application  where 
all  the  facts  are  equally  known  to  both  parties, 
or  where  the  party  setting  up  the  estoppel  was 
not  influenced  or  deceived  by  the  acts  or  ad- 
missions set  up.— Schipper  v.  St.  Palais,  37 
Ind.  505. 

[d]  The  necessary  elements  of  an  estoppel  by 
conduct  are:  (1)  There  must  have  been  a 
misrepresentation  or  concealment  of  material 
facts.  (2)  The  misrepresentation  must  have 
been  made  with  knowledge  of  the  facts.  (3) 
The  party  to  whom  it  was  made  must  have 
been  ignorant  of  the  truth  of  the  matter.  (4) 
It  must  have  been  made  with  the  intention  that 
the  other  party  should  act  on  it.  (5)  The 
other  party  must  have  been  induced  to  act  on 
it.— (Sup.  1881)  Ilosford  v.  Johnson,  74  Ind. 
479;  (App.  1905)  Pierce  v.  Vansell,  74  N.  E. 
554,  35  Ind.  App.  525. 

[e]      (Sup.  1881) 

An  answer  setting  up  an  estoppel  by  con- 
duct must  show  that  defendant  relied  on  plain- 
tiflfs  representations   or  conduct,   and  was  in- 


fluenced   thereby,    and    was    ignorant    of    the 
truth.— Robbins  v.  Magee,  76  Ind.  381. 

m      (App.  1894) 

The  principles  of  equitable  estoppel  will 
not  permit  a  party  to  throw  another  off  his 
guard  and  thus  obtain  an  unfair  advantage. 
The  controlling  principle  of  equitable  estoppel 
is  to  prevent  fraud  and  promote  justice.  A 
waiver  works  by  way  of  estoppel  rather  than 
by  way  of  contract,  and  an  estoppel  requires 
no  consideration  to  support  it.— Jaqua  v.  She- 
waiter,  10  Ind.  App.  234,  36  N.  E.  173,  37  N. 
E.  1072. 

[g]     (App.  1898) 

The  doctrine  of  estoppel  has  no  application 
where  no  fraud,  concealment,  or  attempt  to 
mislead  is  charged. — Tinsley  v.  Fruits,  51  N. 
E.  Ill,  20  Ind.  App.  534. 

[h]     (App.  1910) 

Estoppels  are  raised  to  prevent  fraud.— 
Klitzke  v.  Smith,  91  N.  E.  748. 

Fob  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  $§  121-125,  127. 
See,  also,  16  Cyc.  pp.  719-726. 

§53.  Intent. 

[a]  (Sop.  1881) 

It  is  essential  to  an  estoppel  based  on  a 
representation  as  to  a  particular  fact  that  it 
should  have  been  made  with  the  intention  tnat 
the  party  to  whom  it  was  made  should  act 
thereon.— Patterson  v.  Nixon,  79  Ind.  251. 

[b]  (Sop.  1884) 

Acts  and  declarations,  or  silence,  to  cre- 
ate an  estoppel  in  pais,  need  not  be  willfully 
intended  to  lead  the  party  setting  up  the  es- 
toppel to  act  upon  them. — Anderson  v.  Hubble, 
93  Ind.  570,  47  Am.  Rep.  394. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  S$  126,  127. 
See,  also,  16  Cyc.  pp.  726-728. 

§  54.  Knowledge  of  facts. 

[a]  (Sop.  1878) 

A  party  is  not  estopped  by  reason  of 
statements  in  regard  to  the  title  to  property, 
where  he  was  not  fully  apprised  of  his  legal 
rights  to  such  property.— Long  v.  Anderson, 
62  Ind.  537. 

[b]  (Sop.  1878) 

One  is  not  estopped  to  Assert  a  claim  to 
land  which  he  has  conveyed  by  absolute  deed, 
intended  as  a  mortgage,  against  a  purchaser 
who,  before  purchasing  from  the  grantee,  in- 
quired of  the  grantor  as  to  his  interest  in  the 
land,  and  was  told  he  had  none,  where  he  did 
not  inform  the  grantor  that  he  intended  to 
purchase.— Cravens  v.  Kitts,  64  Ind.  581. 

[c]  (Sop.  1881) 

One  who,  claiming  an  interest  In  lands  as 
a  devisee,  has  joined  in  a  suit  for  partition 
thereof,  and  has  been  defeated,  is  not  thereby 
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estopped  from  afterwards  contesting  the  valid- 
ity of  the  will  on  the  ground  that  the  testator 
was  of  unsoand  mind,  if,  at  the  time  the  parti- 
tion suit  was  brought,  he  had  no  notice  of 
such  mental  unsoundness  of  the  testator. — Lee 
V.   Templeton,   73  Ind.  315. 

[d]  (Sap.  1881) 

In  the  absence  of  misrepresentation  or 
fraud,  it  is  of  the  essence  of  an  estoppel  in  pais 
that  the  party  claiming  the  benefit  of  the  es- 
toppel shall  have  acted  in  ignorance  of  ma- 
terial and  relevant  facts  within  the  knowledge 
of  the  other  party,  or  which  the  other  party 
ought,  under  the  circumstances,  to  have  known 
and  communicated.— Reid  v.  State  ex  rel. 
Thompson,  74  Ind.  252. 

[e]  (Sup.  1881) 

A  party  acting  in  excusable  ignorance  of 
a  material  fact  is  not  thereby  estopped.— Rob- 
bins  V.  Magee,  76  Ind.  381. 

[f]  When  the  facts  are  known  or  accessible  to 
both  parties,  there  can  be  no  estoppel  in  pais. 
—(Sup.  1878)  Long  v.  Anderson,  62  Ind.  537; 
(1880)  Lash  v.  Rendell,  72  Ind.  475;  (1881) 
Stoddard  v.  Johnson,  75  Ind.  20;  (Sup.  1881) 
Budd  V.  Kraus,  79  Ind.  137;  (App.  1892)  Glass 
V.  Murphy,  30  N.  E.  1097,  31  N.  E.  545,  4  Ind. 
App.  530;  (Sup.  1893)  Wolfe  v.  Town  of  Sul- 
livan, 32  N.  E.  1017,  133  Ind.  331 ;  (App.  1904) 
Silver,  Burdett  &  Co.  v.  Indiana  State  Board 
of  Education,  72  N.  E.  829,  35  Ind.  App.  438; 
(1907)  Breinig  v.  Sparrow,  39  Ind.  App.  455, 
80  N.  E.  37;  (Sup.  1909)  Russell  v.  State  ex 
rel.  Crowder,  87  N.  E.  13,  171  Ind.. 623;  (App. 
1909)  Fuelling  v.  Fuesse,  43  Ind.  App.  441,  87 
N.  E.  700. 

[g]  In  order  to  create  an  estoppel  In  pais 
through  a  false  representation  or  concealment, 
the  party  pleading  the  estoppel  must  have  been 
ignorant  of  the  facts.— (Sup.  1881)  Patterson 
V.  Nixon,  79  Ind.  251 ;  (App.  1904)  Underwood 
V.  Deckard,  70  N.  E.  383,  34  Ind.  App.  198. 

[h]    (Sap.  1881) 

The  statement  on  which  an  estoppel  is 
based  must  have  been  made  with  knowledge  of 
the  facts.— Patterson  v.  Nixon,  79  Ind.  251. 

[{]  (Sup.  1883) 
In  order  to  constitute  an  equitable  estop- 
pel by  silence  or  acquiescence,  it  mus^  appear 
that  the  facts  we^e  known  to  the  party  against 
whom  the  estoppel  is  urged.— Buck  v.  Milford, 
90  Ind.  291. 

tJI  (Sap.  1895) 
The  doctrine  of  estoppel  by  conduct  has 
no  application  where  everything  is  equally 
known  to  both  parties,  or  where  the  party 
sought  to  be  estopped  was  ignorant  of  the 
fact  out  of  which  his  rights  sprung,  or  where 
the  other  party  was  not  influenced  by  the 
facts  pleaded  as  an  estoppel.- Ross  v.  Banta, 
34  N.  E.  865,  39  N.  E.  732,  140  Ind.  120. 


[k]     (App.  1895) 

Where  a  married  woman  executed  an  in- 
strument with  her  husband,  and  all  the  par- 
ties were  fully  conversant  with  all  the  facts  re- 
lating to  her  rights,  there  was  no  ground  for 
estoppel.- Goflf  v.  Hankins,  39  N.  E.  294,  11 
Ind.  App.  456. 

[1]  (App.  1895) 
The  doctrine  of  estoppel  in  pais  has  no 
application  where  everything  is  equally  known 
to  all  the  parties,  or  where  the  party  sought 
to  be  estopped  was  ignorant  of  the  facts  out  of 
which  his  rights  sprung,  or  where  the  other 
party  was  not  influenced  by  the  acts  asserted 
in  estoppel.— Cleveland,  C,  C.  &  St.  L.  R.  Co. 
V.  Moline  Plow  Co.,  41  N.  E.  480,  13  Ind. 
App.  225. 

[m]     (Sap.  1898) 

In  order  to  constitute  a  valid  estoppel  by 
conduct,  there  must  be  knowledge  on  the  part 
of  the  person  to  be  estopped,  and  a  want  of 
knowledge  on  the  part  of  the  party  relying  on 
the  estoppel.— Franklin  Nat.  Bank  v.  White- 
head, 49  N.  E.  592,  149  Ind.  560,  39  L.  R.  A. 
725,  63  Am.  St.  Rep.  302. 

[n]  (App.  1904) 
In  order  to  constitute  an  estoppel  by  con- 
duct, there  must  be  knowledge  on  the  part  of 
the  one  sought  to  be  estopped,  and  want  of 
knowledge  on  the  part  of  the  other,  or  some 
concealment  or  misrepresentation  on  the  part 
of  the  former.  Judgment,  71  N.  E.  667,  af- 
firmed on  rehearing.— Silver,  Burdett  &  Co.  v. 
Indiana  State  Board  of  Education,  72  N.  E. 
829,  35  Ind.  App.  43a 

[o]      (Sap.  1907) 

A  member  of  a  building  and  loan  associa- 
tion is  not  estopped  to  question  its  act  in  de- 
positing securities,  including  his  bond  and-mort- 
gage,  for  the  benefit  of  members  residing  in  a 
certain  state,  thereby  giving  them  preference 
over  all  other  members;  he  not  having  known 
or  had  notice  thereof  till  after  the  insolvency 
of  the  association. — Clarke  v.  Darr,  168  Ind. 
101,  80  N.  E.  19,  9  L.  R.  A.  (N.  S.)  460. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  128-135. 
See,   also,   16  Cyc.   pp.  730-734;    note,  38 
Am.  Rep.  315. 

§  55.  Relianoe  on  adverse  party. 

Relying  on  representations,  see  post,  §  87. 

[a]  (Sop.  1858) 

A  corporation  mortgaged  to  A.  in  trust. 
A.  became  director,  and  as  director,  the  mort- 
gage being  on  record,  made  a  lease  of  the  mort- 
gaged property.  Held,  that  this  did  not  estop 
him,  as  against  the  lessees,  from  foreclosing, 
where  the  lessees  had  notice  of  the  mortgage. 
—Wright  V.  Bundy,  11  Ind.  398,  409. 

[b]  (Snp.  1865) 

In  a  suit  to  enforce  a  judgment,  lien,  the 
answer  alli?ged    that   the    defendant   purchaHed 
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the  land  in  controversy  by  the  advice  of  the 
plaintiff,  who  gave  him  no  notice  that  he  had 
any  claim  thereon,  and  that  the  plaintiff  stood 
by  and  permitted  the  defendant  to  make  val- 
uable improvements  upon  the  said  land  with- 
out notifying  him  of  his  lien.  Held,  that  the 
answer  did  not  establish  an  estoppel  in  pais, 
because  it  failed  to  aver  that  the  defendant 
was  influenced  by  the  plaintiffs  conduct,  or 
that  the  defendant  had  no  knowledge  of  the 
facts  as  they  really  existed.— Fletcher  v. 
Holmes,  25  Ind.  458. 

[c]  (Sap.  1871) 

A  church  building  was  erected  upon  a  lot 
•conveyed  to  one  for  the  use  of  a  congregation, 
and  after  the  use  of  the  building  for  years  for 
worship  the  building  was  removed,  and  the  use 
of  the  lot  for  church  purposes  was  abandoned. 
While  a  suit  by  the  grantor  was  pending  to 
have  the  deed  of  conveyance  corrected  on  the 
ground  of  mistake  in  drafting,  so  as  to  limit 
its  exclusive  use  to  church  purposes,  and  de- 
manding a  forfeiture  of  the  lot  to  the  grantor 
on  account  of  such  abandonment,  the  grantor 
took  a  contract  to  grade  the  street  in  front 
of  said  lot,  under  an  ordinance  of  the  city, 
and  made  an  affidavit  to  secure  the  issuing  of 
a  precept  for  the  collection  of  an  assessment 
against  the  owner  of  the  lot,  and  in  said  affi- 
davit alleged  that  the  original  grantee  was  the 
owner  thereof,  whereupon  he  paid  the  assess- 
ment. Held,  that  the  grantor  was  not  estopped 
by  such  affidavit  from  prosecuting  his  suit  for 
the  recovery  of  the  lot  from  the  grantee,  since 
the  facts  were  equally  well  known  to  both  par- 
ties.—Schipper  V.  St.  Palais,  37  Ind.  505. 

[d]  (Sap.  1873) 

The  widow  and  administrator  of  A.  sold 
to  B.  certain  real  estate,  of  which  A.  was  seis- 
ed in  fee  at  his  death,  over  which  ran  a  pub- 
lic street  of  a  town.  C,  who  owned  and  had 
erected  buildings  upon  certain  other  real  es- 
tate adjoining  said  street,  was  present  and 
bid  at  the  sale,  and  gave  no  notice  of  the  ex- 
istence of  the  street.  B.,  claiming  to  own  the 
land  over  which  the  street  ran,  obstructed  the 
street,  to  the  damage  of  C.  and  the  public. 
Held,  that  C.  was  not  estopped  by  these  facts 
to  sue  for  the  damage  so  sustained  by  him. 
The  existence  of  the  public  highway  was  or 
might  have  been  as  open  to  the  knowledge  of 
B.  as  to  that  of  C— Foster  v.  Albert,  42  Ind. 
40. 

le,  fl  (Sap.  1879) 

The  lule  that  one  who  stands  by  and 
makes  no  claim  to  land  conveyed  by  the  ap- 
parent owner  is  estopped  to  set  up  a  claim 
thereto,  and  that  such  estoppel  will  also  af- 
fect a  purchaser  from  her  with  notice  of  the 
facts,  does  not  apply  where  all  the  facts  con- 
cerning her  claim  were  equally  well  known  to 
the  grantee  in  such  conveyance. — Suman  v. 
Springate,  67  Ind.  115. 

[g]  In  order  for  one  to  be  estopped  by  his  con- 
duct, the  other  party  must  have  relied  thereon. 


—(Sup.  1881)  Budd  y.  Kraus,  79  Ind.  137; 
(1890)  Chaplin  t.  Baker,  24  N.  E.  233,  124 
Ind.  385. 

[h]    (Sap.  1881) 

Plaintiff,  without  objection  from  the  city 
occupied  and  improved  for  20  years  a  lot,  sup- 
posing it  to  be  his  own,  which  was  in  fact 
part  of  a  public  street.  Held,  that  the  city 
was  not  estopped  to  set  up  its  claim  thereto, 
there  being  equal  opportunities  for  knowledge 
for  both  parties.— Sims  v.  City  of  Frankfort, 
79  Ind.  446. 

[i]  (Sap.  1883) 
Where  a  county  officer  sells  property  at 
public  auction  on  a  notice  of  sale  insufficient 
under  the  statute,  the  purchaser  cannot  set  up 
an  estoppel  against  the  county,  where  he  had 
full  knowledge  of  the  facts,  and  was  warned 
at  the  time  of  the  sale  that  its  validity  would 
be  attacked.— Platter  v.  Elkhart  County  Com'rs, 
103  Ind.  360,  2  N.  E.  544. 

[j]  (Sap.  1893) 
In  an  action  to  quiet  title  the  issue  was 
whether  a  married  man,  through  whom  plaintiff 
claimed,  took  a  tract  of  land,  of  which  tiie  land 
in  issue  was  a  part,  by  survivorship,  or  whether 
it  went  to  his  wife's  heirs.  It  appeared  that  the 
husband  permitted  his  wife's  heirs  to  occupy  a 
part  of  the  tract;  that  lie  bought  out  the  al- 
leged interest  of  one  of  the  heirs,  and  partitioned 
a  portion  of  the  tract  among  others;  that  one 
of  defendants,  relying  on  the  construction  placed 
on  the  deed  by  plaintifiTs  grantor,  bought  a  por- 
tion of  the  tract,  but  not  the  land  in  issue. 
Held,  that  an  equitable  estoppel  did  not  arise, 
since  there  was  no  fraud  or  misrepresentation, 
and  defendants  knew  the  facts  as  well  as 
plaintiffs  grantor.— Barden  v.  Overmeyer,  134 
Ind.  660,  34  N.  E.  439. 

[k]     (Sap.  1894) 

Where  the  payee  of  a  note  executed  by  a 
married  woman  knew  that  the  money  was  bor- 
rowed for  the  benefit  of  her  husband,  she  is  not 
estopped  by  a  recital  therein  that  it  was  for  her 
sole  use  and  benefit— Bowles  v.  Trapp,  139  Ind. 
55,  38  N.  E.  406. 

[13  (Sap.  1894) 
One  not  a  party  to  a  conveyance  cannot 
insist  that  the  grantee  therein  is  estopped  to 
deny  the  operation  of  a  stipulation  in  the  in- 
strument, when  such  third  party  has  not  him- 
self been  misled  or  deceived  by  the  stipulation. 
— McKinney  v.  Lanning,  139  Ind.  170,  38  N.  E. 
601. 

[m]     (Sap.  1901) 

Facts  pleaded  in  a  return  to  effect  an  es- 
toppel against  the  state  in  mandamus  to  com- 
pel a  building  association  to  permit  the  connty 
assessor  to  examine  its  books  to  determine 
whether  any  of  its  stock  has  been  omitted  from 
taxation  must  have  been  relied  on  by  all  its 
shareholders.— Co-Opera tive  Building  &  Loan 
Ass'n  V.  State  ex  rel.  Daniels,  60  N.  E.  146, 
156  Ind.  463. 
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[n]     (Sup.  1901) 

Where  a  person  with  a  full  knowledge  of 
liis  rights  and  the  facts  willfully  by  words  or 
conduct  caoses  another  to  believe  in  the  exist- 
ence of  a  certain  state  of  things,  and  thereby 
induces  the  other  to  act  on  that  belief  and  si>end 
money  or  assume  obligations  which  he  wonld 
not  otherwise  have  done,  the  former  will  not  be 
permitted  against  the  latter  to  show  that  a 
different  state  of  facts  existed  at  that  time.— 
Shedd  V.  Webb,  61  N.  B.  233,  157  Ind.  585. 

For  Cases  fboh  Other  States, 

See  19  Cent.  Dig.  Ehtop.  U  136-141. 
See,  also,  16  Cyc.  pp.  734-741. 

$56.  Aots  done  or  omitted,  and  oKance 
of  position. 

Acting  on  representations,  see  post,  §  87. 

[a]  (S«p.  1882) 

There  must  be  some  act  done  or  omitted, 
or  a  change  of  position  made  by  the  person 
claiming  the  estoppel.— Stringer  v.  North west^^ 
em  Mut.  Life  Ins.  Co.,  82  Ind.  100. 

[b]  (Sup.  1885) 

In  an  action  by  an  assignee  of  a  mortgage 
to  foreclose  it,  and  cut  off  the  rights  of  certain 
purchasers  of  water-power  rights  in  the  prem- 
ises, subsequent  to  the  mortgage,  a  counter- 
claim setting  up  a  contract  interpreting  such 
rights  does  not  sustain  a  claim  of  estoppel 
against  the  plaintiffs,  although  the  assignors  of 
the  mortgage  were  principal  stockholders  of  the 
company  which  contracted  for  the  water  power, 
unless  it  be  shown  that  such  assignors  in  some 
way  induced  the  defendants  to  enter  into  such 
contract.— Maxon  v.  Lane,  102  Ind.  364,  1  N.  E. 
796. 

[c]  rSap.  1885) 

Where  the  holder  of  a  note  gratuitously 
permits  it  to  run  some  time  after  maturity, 
without  attempting  to  collect  it,  and  then 
agrees  with  the  maker  "to  wait*'  until  the  mak- 
er can  collect  money  to  satisfy  it,  but  does  not 
receive  any  consideration  therefor,  and  does 
not  change  his  position  in  any  way,  the  maker 
is  not  thereby  estopped  from  setting  up  any  de- 
fense then  existing  or  thereafter  arising.— Hen- 
ry y.  Gilliland,  103  Ind.  177,  2  N.  E.  360. 

fd]      (Sap.  1886) 

The  fact  that  the  sheriff,  after  levying  on 
a  Judgment  debtor's  property,  on  demand  set  off 
a  portion  to  the  debtor  as  exempt,  does  not  es- 
top the  sheriff  and  purchaser  to  deny  his  right 
to  the  exemption,  it  not  appearing  that  the  debt- 
or was  in  any  way  influenced  by  such  act.— Ross 
V.  Banta,  140  Ind.  120,  34  N.  R  865,  39  N.  E. 
732. 

Fob  Cases  fboh  Other  States, 
See  19  Cent.  Dig.  Estop.  |  142. 
See,  also,  16  Cyc.  p.  742. 


$  58.  Prejndioe  to  person  setting  np  es- 
toppeL 

[a]  (Sap.  1857) 

An  estoppel  in  pais  is  rendered  conclusive 
because  others,  ignorant  of  the  facts,  have  act- 
ed upon  the  admissions  of  a  party,  expressed  or 
implied  from  his  conduct,  in  derogation  of  his 
own  rights.— Thompson  y.  lliompson,  9  Ind. 
323,  68  Am.  Dec.  638. 

[b]  (Sup.  1865) 

Statements  made  by  a  garnishee  to  plaintiff 
before  suit  brought,  to  the  effect  that  he  owed 
defendant  a  certain  sum,  which  he  would  pay  to 
plaintiff  on  the  latter's  gamisheeing  him,  do 
not  estop  him  from  denying  that  he  owed  de- 
fendant said  sum ;  the  only  injury  being  the 
liability  for  costs  for  which  the  garnishee  offered 
to  confess  judgment.— Lewis  v.  Prenatt,  24  Ind. 
98,  87  Am.  Dec.  321. 

[c]  (Sap.  18G9) 

Where  an  act  is  done  or  a  statement  made 
by  person  which  cannot  be  contradicted  or  con- 
travened without  fraud  on  his  part  and  injury 
to  others  whose  conduct  'has  been  influenced  by 
the  act  or  admission,  the  character  of  an  estop- 
pel will  attach  to  what  would  otherwise  be  mere 
evidence;  the  estoppel  being  limited  within 
such  bounds  as  are  sufficient  to  put  those  who 
hare  dealt  on  the  faith  of  appearances  that  turn 
out  to  be  incorrect  in  the  same  position  with  ref- 
erence to  the  author  of  such  appearances  as  if 
they  were  true.— State  ex  rel.  McCarty  v.  Fep- 
per,  31  Ind.  76. 

[d]  (Sap.  1870) 

To  constitute  estoppel,  it  must  appear  that 
the  party  insisting  on  it  parted  with  some  right 
or  invested  money  on  the  faith  of  the  acts  of 
the  other  party.— Cox  v.  Vickers,  35  Ind.  27. 

[e]  (Sap.  1890) 

What  one  induces  another  to  regard  as 
true  is  to  be  treated  as  the  truth  between  them 
if  the  party  who  acts  has  been  misled  to  his 
damage  by  the  statements  of  the  other.— Chap- 
lin V.  Baker,  24  N.  E.  233,  124  Ind.  385. 

[f]  (Sap.  1897) 

In  order  to  create  an  estoppel  In  pais,  the 
party  pleading  it  must  have  been  misled  to  his 
injury  in  some  substantial  particular. — Dudley 
V.  Pigg,  48  N.  E.  642,  149  Ind.  363. 

For  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Estop.  §{  144,  145. 
See,  also,  16  Cyc.  p.  744. 

$  60.   Certainty  mm  to  sronnds. 

[a]    (Sap.  1887) 

Estoppels  must  be  certain;  and  the  mere 
fact  that  the  execution  defendant  demanded 
and  received  shares  of  stock  in  a  corporation 
withheld  by  it  as  security  for  a  debt  which 
was  satisfied  by  sale  of  his  property,  after  such 
sale,  will  not,  where  it  does  not  appear  that 
such  stock  may  not  have  been  wrongfully  with- 
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held,  operate  as  an  affirmance  of  the  sale,  so 
as  to  estop  him  from  having  it  set  aside.— 
Fletcher  v.  McGill,  110  Ind.  395,  10  N.  E.  651, 
11  N.  E.  779. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  14a 
See,  also,  1(5  Cyc.  p.  748. 

§  62.  Eitoppel    asainst    public,    soTen- 
ment,  or  public  officers. 

Estoppel  to  claim  land  as  street,  see  Munici- 
pal Corporations,  §  657. 

To  procure  dismissal  of  appeal  from  special 
assessment,  see  Municipal  Corporations, 
I  532. 

[a]  (Snp.  1876) 

Where  special  agents  of  the  state,  with 
power  to  sell  and  convey  particular  property, 
in  the  exercise  of  their  power  to  point  out  to 
the  purchasers  and  let  them  know  precisely 
and  specifically  what  was  to  he  sold,  pointed 
out  and  designated  property  as  included  in  or 
being  a  part  of  the  property  to  be  sold,  which 
was  really  not  to  be  sold,  and  not  included  in 
the  statutory  designation  of  what  was  to  be 
sold,  the  state  is  not  estopped  to  show  the  facts 
by  proof  that  the  property  pointed  out  or  desig- 
nated was  not  part  of  what  was  to  be  sold,  as 
such  acts  were  entirely  beyond  the  scope  of 
their  authority,  and  the  state  would  not  be 
bound  thereby. — Indiana  Cent.  Canal  Co.  v. 
State,  53  Ind.  575. 

[b]  (Sop.  1877) 

The  action  of  a  city  council,  on  a  petition 
by  resident  freeholders,  in  adopting  a  resolu- 
tion declaring  that  a  donation  to  aid  the  con- 
struction of  a  railroad  should  be  made,  does  not 
estop  the  city,  in  an  action  against  it  for  a 
mandate  compelling  the  issue  of  bonds  to  the 
railroad  company  for  the  donation,  from  deny- 
ing that  the  petition  has  been  signed  by  a  ma- 
jority of  the  resident  freeholders.— City  of  Ko- 
komo  V.  State  ex  rel.  Adams,  57  Ind.  152. 

[c]  (Sup.  1878) 

The  report  of  a  city  treasurer  to  the  com- 
mon council,  as  to  the  condition  of  the  fund  re- 
sulting from  the  sale  of  city  bonds  for  a  speci- 
fied purpose,  in  which  report  he  had  charged 
himself  with  funds  remaining  in  the  hands  of 
the  purchaser,  does  not  estop  him  to  deny  his 
liability  for  such  funds.— State  ex  rel.  City  of 
Columbus  V.  Hauser,  63  Ind.  155. 

[d]  (Sup.  1880) 

The  county  is  not  estopped  to  set  up  a  de- 
fense to  the  payment  of  county  warrants  by  the 
fact  that  the  county  treasurer  indorsed  on 
the  warrant  that  it  was  not  paid  for  want  of 
funds.— State  ex  rel.  Zable  v.  Benson,  70  Ind. 
481. 

[e]  (Sop.  1883) 

Where  a  trustee  of  a  school  township  issues 
a  certificate  of  indebtedness  in  the  name  of  the 
township,  without  any  consideration,  such  cer- 


tificate being  invalid,  the  township  is  not  estop- 
ped from  pleading  the  want  of  consideration  as 
a  defense  to  any  suit  against  it  on  the  certif- 
icate.—Axt  v.  Jackson  School  Tp.,  00  Ind.  lUl. 

[f]  (!»iip.  1885) 

A  governmental  corporation  is  not  estop- 
ped by  the  act  of  an  officer,  where  such  act  U 
beyond  the  scope  of  his  authority. — Union 
School  Tp.  V.  First  Nat.  Bank,  102  Ind.  404, 
2  N.  E.  194. 

[g]  (App.  1892) 

Where  a  county  treasurer  accepts  in  pay- 
ment for  lands  sold  for  taxes  a  ditch  certificate, 
and  is  afterwards  sued  under  Rev.  St.  f  646.\ 
which  makes  him  liable  to  the  holder  of  the  cer- 
tificate of  sale  when  he  sells  lands  for  taxes 
which  were  previously  paid,  he  is  not  estopped 
to  show  that  he  had  no  authority  to  receive  the 
ditch  certificate,  and  that  it  was  not  a  cash 
payment ;  the  adversary  being  bound  to  know 
the  statutory  limitations  on  the  treasurer's  au- 
thority.—Baldwin  V.  Shill,  3  Ind.  App.  291,  2t> 
N.  E.  619. 

[h]    (App.  1892) 

A  public  corporation  cannot  be  estopped 
by  the  conduct  of  an  officer  whose  duties  are 
defined  by  law,  except  to  the  extent  that  sucn 
officer  is  authorized  to  act  for  the  corporation. 
— Abell  V.  Prairie  Civil  Tp.  of  Henry  County, 
31  N.  E.  477,  4  Ind.  App.  599. 

[1]  (Sop.  1894) 
Persons  dealing  with  public  officers  having 
statutory  powers  must,  at  their  peril,  ascertain 
the  scope  of  their  authority,  and  cannot  claim 
an  estoppel  against  a  city  by  reason  of  un- 
authorized acts  or  statements  of  its  treasurer. 
—Kissing  v.  City  of  Fort  Wayne,  137  Ind.  427, 
37  N.  E.  328. 

[J]      (App.  1906) 

The  act  of  county  commissioners  in  accept- 
ing a  sum  of  money  in  settlement  of  an  action 
against  an  auditor  for  money  illegally  detained 
by  him,  and  in  dismissing  the  action,  does  not 
estop  the  county  from  maintaining  a  subsequent 
action  against  the  auditor  to  recover  the  money 
with  which  he  was  wrongfully  credited  in  such 
settlement,  in  the  absence  of  any  fraud  prac- 
ticed upon  the  auditor,  or  of  any  payment  by 
him  of  anything  which  he  was  not  bound  to  pay, 
or  of  any  ignorance  on  his  part  of  all  the  facts 
involved  in  the  transaction. — Zuelly  v.  Casper. 
76  N.  E.  646,  37  Ind.  App.  186. 

[k]      (App.  1908) 

A  county  is  not  estopped  to  recover  of  the 
county  assessor  for  money  allowed  and  paid 
him  in  excess  of  his  legal  compensation,  $3  per 
day  for  180  days,  though  before  he  had  been 
engaged  in  his  duties  for  180  days  the  commis- 
sioners, through  the  county  attorney,  for  the 
purpose  of  inducing  him  to  act,  represented  that 
the  law  limiting  180  days  as  the  time  for  which 
he  could  be  compensated  had  been  repealed,  lhi» 
county  attorney  in  advising  the  assessor  beinz 
his  attorney  and  not  the  county's.— Caldwell  v. 
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Board  of  Com*rs  of  Boone  County,  41  Ind.  App. 
40,  83  N.  E.  355 ;  Campbell  v.  Same,  41  Ind. 
App.  710,  83  N.  E.  357. 

[1]      (Snp.  1909) 

Since  no  estoppel  can  grow  out  of  dealings 
of  public  officers  of  limited  authority,  a  county 
is  not  estopped  to  deny  relator's  claim  to  com,- 
pensation  under  an  invalid  tax  ferret  contract 
executed  in  advance  of  an  appropriation  by 
fact  that  the  county  had  received  and  retained 
funds  by  virtue  of  relator's  services  performed 
thereunder.— State  ex  rel.  Workman  v.  Gold- 
thait,  172  Ind.  210,  87  N.  E.  133. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §|  151-153;    12 

Cent.  Dig.  Corp.  §  82;    36  Cent.  Dig. 

Mun.    Corp.    §§   379,   433,    525-529,   682, 

918. 
See,  also,   16  Cyc.  pp.  780,  781;    note.  16 

C.  C.  A.  353 ;    note,  16  L.  R,  A.  178. 

(B)  GROUNDS  OF  ESTOPPEL. 

§64.  Assumption  of  oapaoity  or  author- 
ity. 

[a]  (App.  1902) 
A  guardian  of  an  insane  ward  will  not  be 
heard  to  urge,  in  an  action  against  him  as 
guardian,  tiiat  the  ward  is  not  insane,  and 
therefore  not  rendered  incompetent  as  a  witness 
by  Bums*  Rev.  St.  1901,  $  505,  providitfg  that 
insane  persons  shall  not  be  competent  as  wit- 
nesses, as  the  only  right  of  the  guardian  to 
act  at  all  is  based  on  the  insanity  of  the  ward. 
-Hart  V.  Miller,  64  N.  E.  239,  29  Ind.  App. 
222. 

For  Cases  fbom  Other  States, 
See  19  Cent.  Dig.  Estop.  §  154. 

$65.  Assertion  of  title  or  right  in  gen- 
eral. 

[a]  (Sop.  1891) 

The  fact  that  an  heir,  after  learning  that 
her  ancestor  has  disinherited  her,  sues  him  for 
services  rendered  to  him,  and  for  property  con- 
verted by  him,  and,  after  his  death,  prosecutes 
such  suit  to  judgment  and  satisfaction  thereof 
against  his  administrator  with  the  will  annexed, 
does  not  estop  her  from  contesting  the  validity 
of  the  will ;  no  person  having  changed  his  posi- 
tion in  consequence.— Roberts  v.  Abbott,  127 
Ind.  83,  26  N.  E.  565. 

[b]  (Sop.  1896) 

Collection  of  taxes  and  assessments  for 
public  improvements  against  property  dedicated 
to  a  city  for  a  park,  by  the  recording  of  a  plat 
on  which  the  land  was  designated  as  a  park, 
and  sale  of  lots  with  reference  thereto,  does 
not  estop  the  city  from  claiming  the  land  as  a 
park.— Rhodes  v.  Town  of  Brightwood,  145  Ind. 
21,  43  N.  E.  942. 

[c]  (App.  1898) 

A  provision,  in  notes  given  for  the  price  of 
a  chattel  sold,  that  the  title  to  such  property 


should  remain  in  the  payees  until  such  notes 
were  fully  paid,  does  not  estop  payees  to  deny 
their  ownership  of  the  property  sold,  in  an  ac- 
tion on  such  notes,  as  there  can  be  no  estoppel 
by  mere  inference.— Tinsley  v.  Fruits,  51  X.  E. 
Ill,  20  Ind.  App.  534. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  titop.  §§  155-158. 

§  66.   Possession  or  acts  of  ownership  un- 
der title  or  claim.  * 

[a]  (App.  1894) 

One  who  has  taken  the  deed  of  a  farm 
from  his  brother,  who  afterwards  makes  im- 
provements on  it,  cannot  convey  the  farm  with- 
out his  brother's  consent,  and  then  assert, 
against  assignees  of  his  brother's  claim  for  said 
improvements,  that  the  latter's  deed  was  only 
a  mortgage,  and  that  he  made  the  improvements 
for  his  own  benefit.— Tyler  v.  Johnson,  8  Ind. 
App.  536,  36  N.  E.  293. 

[b]  (App.  1900) 

Where  defendant's  mother,  being  indebted 
to  plaintiffs,  placed  her  son  in  charge  of  her 
store  on  agreement  that  on  her  death  it  should 
be  his,  on  express  condition  that  he  should  pay 
plaintiffs  a  certain  debt  due  them,  defendant, 
being  in  possession  of  the  store  and  exercising 
ownership  by  virtue  of  the  agreement,  was  es- 
topped from  asserting  that  such  agreement  was 
an  attempt  on  the  part  of  his  mother  to  make  a 
testamentary  devise,  contrary  to  Bums'  Rev. 
St.  1894,  §§  2741-2759,  declaring  a  will  invalid 
unless  in  writing,  duly  witnessed,  etc.— Olden- 
burg V.  Baird,  58  N.  E.  1073,  26  Ind.  App.  379. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  159-162. 

§  67.   Claim    nnder    written    inatrnment. 

[a]  (Sup.  1865) 

A  guardian  who  had  sold,  under  order  of 
court,  real  estate  of  his  wards,  waived  his  ven- 
dor's lien  by  giving  up  the  original  notes  for 
the  purchase  money  and  taking  new  notes  se- 
cured by  a  mortgage  of  a  portion  of  the  prem- 
ises. Heldf  in  a  suit  by  the  wards  to  enforce 
the  mortgage,  that  they  could  not  deny  the 
guardian*s  authority  to  waive  the  lien  while 
they  claimed  under  the  mortgage.— Iladley  v. 
Pickett,  25  Ind.  450. 

[b]  (App.  1904) 

All  persons  claiming  title  through  or  un- 
der a  deed  imposing  a  burden  on  the  land  are 
bound  thereby.— Chicago  &  S.  E.  R.  Co.  v.  Mc- 
Ewen,  71  N.  E.  926,  35  Ind.  App.  251. 

[c]  (App.  1910) 

A  railroad  asserting  rights  under  a  release 
by  an  employ^  of  his  claim  for  a  personal  in- 
jury cannot  refuse  to  pay  the  price  for  which 
the  release  was  given.— Illinois  Cent.  R.  Co.  v. 
Fairchild,  91  N.  E.  a36. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  163,  164. 
See,  also,  16  Cyc.  pp.  719-721. 
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§  68.   Claim  or  posttion  in  Judicial  pro- 
ooodinss* 

Assent  to  or  participation  in  judicial  proceed- 
ings, see  post,  §  91. 

Stipulations  and  consents  in  judicial  proceed- 
ings, see  post,  {  79. 

[a]  (Sup.  1873) 

A  party  cannot  appeal  and  have  all  tlie 
benefit  to  be  derived  from  the  appeal,  and  then 
be  heard  to  say  that  because  of  some  informali- 
ty in  fiis  proceedings  to  obtain  an  appeal  he  did 
not,  in  fact,  appeal.— Wachstetter  v.  State,  42 
Ind.  166. 

[b]  (Sop.  1875) 

Where  the  payee  of  a  promissory  note 
brought  suit  upon  it  in'  his  own  name,  and 
the  note  on  its  face  showed  that  it  was  for  the 
use  and  benefit  of  another,  and  it  was  objected 
that  the  plaintiff  was  not  the  real  party  in 
interest,  and  he  failed  to  amend  his  complaint 
by  showing  that  he  was  the  real  owner  of  the 
note,  and  on  appeal  to  the  Supreme  Court  it 
was  held  that  he  was  the  trustee  of  an  express 
trust,  and  in  that  capacity  had  a  right  to  main- 
tain the  action,  he  could  not  afterward,  in  a 
proceeding  to  set  off  against  the  judgment  on 
the  note  a  judgment  held  by  the  maker  of  the 
note  against  the  person  for  whose  use  and  bene- 
fit the  note  was  given  to  said  payee,  be  allowed 
to  plead  that  the  note  was  really  his  own  and 
free  from  any  trust— Heaven  ridge  v.  Mondy, 
49  Ind.  434. 

[c]  (Sop.  1880) 

Where  plaintiff  is  sued  upon  an  instru- 
ment as  a  mortgage,  he  is  precluded  from  after- 
wards asserting  that  it  was  a  contract  of  con- 
ditional sale.— Love  v.  Blair,  72  Ind.  281. 

[d]  (Sop.  1881) 

Where,  in  partition  by  a  purchaser  of 
land  under  a  foreclosure  decree  against  the 
mortgagor,  the  latter  claimed  that  the  property 
mortgaged  was  personalty,  and  that  he,  at  the 
time  the  mortgage  was  given,  had  no  title  there- 
to, a  transcript  of  the  record  of  proceedings  in 
another  action  by  plaintiff  against  such  mort- 
gagor, in  which  he  relied  on  the  foreclosure  sale 
as  a  defense  to  that  action,  and  made  the  same 
available  to  such  an  extent  as  to  reduce  plain- 
tiflTs  claim  by  a  considerable  amount,  was  ad- 
missible to  estop  defendant  from  contesting  the 
validity  of  the  sale  in  the  partition  suit- 
Marshall  V.  Stewart,  80  Ind.  189. 

[e]     (Sop.  1883) 

Where  plaintiff  pleads,  in  bar  of  an  appeal 
from  an  order  allowing  it  to  dismiss  its  condem- 
nation proceedings,  that  defendant  had  in  an- 
other action  recovered  judgment  for  the  value 
of  the  condemned  land,  it  is  not  thereby  es- 
topped to  appeal  from  the  judgment  which  was 
pleaded  as  a  bar.— Pittsburg,  Ft  W.  &  C.  R. 
Co.  V.  Swinney,  91  Ind.  399. 

One  who   has  recovered  judgment  in  one 
character  or  capacity  cannot  afterwards  assert 
that  the  character  or  capacity  in  which  he  sue-  j 
ceeded  was  not  the  true  one. — Id.  | 


[f]  (Sop.  1885) 

The  bringing  of  an  action  for  the  posses- 
sion of  real  estate  upon  a  claim  of  title  in  fee 
simple  is  not  an  election  that  will  estop  one 
from  afterwards  claiming  a  leasehold  interest 
therein.— Campbell  v.  Hunt,  104  Ind.  210,  2  N. 
E.  363,  3  N.  E.  879. 

[g]  (Snp.  1889) 

That  persons  have  acquired  land  through 
an  execution  sale  on  a  judgment  will  not  estop 
them  from  denying  that  the  judgment  debtor 
had  title  to  the  land  at  the  time  of  the  levy  and 
sale,  and  tracing  title  through  a  former  owner, 
in  the  absence  of  any  showing  that  possession 
had  been  taken  under  and  by  virtue  of  the  exe- 
cution sale.— Shockley  v.  Starr,  119  Ind.  172, 
21  N.  E.  473. 

[h]      (Sop.  1903) 

Where  plaintiffs  in  an  action  to  quiet  title 
offered  to  account  for  the  amount  due  defend- 
ants, claiming  under  tax  deeds  btised  on  ditch 
certificates,  they  are  not  in  a  position  to  claim 
that  the  ditch  proceedings  were  so  irregular  as 
wholly  to  defeat  all  claims  for  liens  on  account 
of  such  certificates.— Skelton  v.  Sharp,  67  N.  E. 
535,  161  Ind.  383. 

[i]  (Sop.  1906) 
Where  a  party  submits  to  a  judgment,  he 
elects  to  consider  it  binding  and  cannot  after- 
wards object  to  it,  especially  where  he  has  been 
instrumental  in  securing  its  rendition.— State  ex 
rel.  Western  Const.  Co.  T.  Board  of  Com'rs 
of  Clinton  County,  166  Ind.  162,  76  N.  E.  986. 

Parties  are  bound  by  the  record  under 
which  they  claim,  and  whatever  is  apparent  or 
arises  by  necessary  implication  therefrom  need 
not  be  alleged.— Id. 

Ul  (Sop.  1907) 
Where  a  co-tenant  instituted  a  suit  to  ob- 
tain a  sale  of  the  land  held  in  common,  and 
after  the  sale  judgment  creditors  sought  to 
have  the  proceeds  applied  to  the  payment  of 
their  judgment,  and  the  wife  of  the  co-tenant 
filed  cross-complaints  asking  that  her  right  to 
the  proceeds  be  decreed  superior  to  that  of  the 
creditors,  she  could  not  assert  that  her  title 
to  the  real  estate  did  not  pass.- Staser  v.  Gaar, 
Scott  &  Co.,  168  Ind.  131,  79  N.  E.  404. 

[k]     (Sop.  1907) 

Defendant  in  an  action  on  a  fire  policy  hav- 
ing pleaded  the  provision  thereof  for  arbitra- 
tion, and  that  it  had  not  waived  the  same,  in 
abatement  of  the  action,  and  having  procured  a 
trial  thereon,  cannot  thereafter  change  its  posi- 
tion, and  have  a  trial  of  the  same  matter  in 
bar  of  the  action.— Providence  Washington  Ins. 
Co.  V.  Wolf,  168  Ind.  690,  80  N.  E.  26,  120  Am. 
St  Rep.  395. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  105-169. 
See,  also,  16  Cyc.  pp.  796-801;    note.  130 
Am.  St.  Rep.  758. 
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^1 70.  Failitre  to  assert  title  or  richt. 

Permitting  sale  or  mortgage  of  property  by  an- 
other, see  post,  I  94. 

[a]  (Sap.  1853) 

As  a  general  proposition,  a  party  who  has 
expressly  or  by  his  acts  waived  his  title  to 
property  will  be  estopped  from  assertfVig  it 
against  a  party  who  has  invested  money  on  the 
faith  of  such  waiver.— Laney  v.  Laney,  4  Ind. 
149. 

[b]  (Sup.  1865) 

A  mere  failure  to  give  notice  of  a  right 
where  another,  without  knowledge  of  the  fact, 
is  investing  his  money,  and  where  it  might  be 
fairly  concluded  that  he  would  not  do  so  if  in- 
formed of  the  fact,  will  generally  preclude  a 
subsequent  setting  up  of  the  right  thus  con- 
cealed.—Fletcher  V.  Holmes,  25  Ind.  458. 

Cc]     (Sap.  1871) 

A.  procured  his  father  to  become  his  surety 
on  a  debt  to  B.,  and  after  the  death  of  his 
father,  and  the  allowance  of  the  debt  against 
his  estate,  executed  to  the  administrator  of  his 
father's  estate  an  assignment  of  his  entire  in- 
terest, real  and  personal,  in  the  estate,  to  secure 
the  amount  of  the  debt  to  the  estate.  Proceed- 
ings were  afterwards  instituted  to  obtain  a  par- 
tition of  the  real  property  among  the  heirs  of 
the  estate,  to  which  proceedings  the  administra- 
tor, as  an  heir,  was  a  party ;  and  the  land,  not 
being  divisible,  was  sold,  and  twp  notes  given 
by  the  purchaser  payable  to  A.,  for  his  interest. 
Judgment  was  obtained  by  C.  as  a  creditor 
against  A.  and  a  proceeding  supplementary  to 
execution  was  prosecuted  by  C.  to  reach  the  pro- 
ceeds of  these  notes,  and  this  suit  was  brought 
by  the  administrator  to  secure  the  proceeds  of 
the  notes  to  indemnify  the  estate.  Held^  that 
the  administrator  was  estopped  from  asserting 
his  claim  in  favor  of  the  estate  against  either 
the  purchaser  or  the  judgment  creditor  of  A., 
who  had  taken  the  proceedings  supplementary  to 
execution  to  reach  the  proceeds  of  the  note.— 
Routh  V.  Spencer,  38  Ind.  393. 

[d]     (Sap.  1879) 

One  having  an  interest  in  land,  and  stand- 
ing by  without  objection  when  the  land  is  con- 
veyed by  another  to  a  third  person,  is  not  there- 
after estopped  from  claiming  the  land  as  against 
such  third  person  who  at  the  time  of  the  con- 
veyance had  knowledge  of  all  the  facts.— Suman 
V.  Springate,  67  Ind.  115. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Estop.  §§  183-187. 
See,  also,  IG  Cyc.  pp.  761-770. 

171.  Disolaimer. 
[a]  (Sap.  1880) 
Where  parents  made  an  express  agreement 
with  their  son  that  he  should  be  paid  for  pro- 
viding and  taking  care  of  them,  hcldj  that  he 
was  not  estopped  from  enforcing  his  claim 
against  their  estate  by  the  fact  that  he  had  said, 


after  their  death,  that  he  would  make  no  charge 
for  his  services.— Botts  v.  Fultz,  70  Ind.  396. 

[b]  (Sap.  1884) 

Where  a  widow  renounced  all  claims  to  real 
estate  of  her  husband  sold  to  pay  his  debts,  and 
urged  and  induced  the  purchaser  to  buy  and  pay 
for  the  whole  estate,  she  was  estopped  to  there- 
after assert  as  against  him  her  one-third  inter- 
est.—Wire  V.  Wyman,  93  Ind.  392. 

[c]  (Sap.  189?) 

An  heir  for  whose  benefit  a  contract  is 
made  by  a  coheir  with  the  testator  is  not  es- 
topped by  a  refusal  to  accept  the  amount  due 
thereunder,  when  tendered  by  such  coheir,  from 
Afterwards  suing  upon  such  contract;  and  this 
notwithstanding  the  fact  that  the  realty  devised 
in  consideration  of  the  contract  may  be  liable 
for  debts.— Copeland  v.  Summers,  138  Ind.  219, 
85  N.  E.  514,  37  N.  B.  971. 

[d]  (App.  1900) 

Where  defendant's  decedent  bound  himself 
and  his  heirs  to  convey  land  to  plaintiff,  and,  on 
his  death  without  conveying,  his  heirs  sued  to 
quiet  title  to  the  land,  in  which  plaintiff  appear- 
ed and  disclaimed  interest,  she  is  not  prevented 
thereby  from  maintaining  an  action  for  breach 
of  the  contract;  such  disclaimer  being  a  mere 
election  not  to  ask  for  a  specific  performance, 
and  not  an  abandonment  of  her  claim  for  dam- 
ages.—Doddridge  V.  Doddridge,  56  N.  E.  112, 
24  Ind.  App.  60. 

[e]  (App.  1902) 

Where  one  claiming  to  have  been  the  equi- 
table owner  of  a  judgment  at  the  time  it  was 
settled  between  the  original  parties  stated  that 
the  judgment  debtors  owed  him  nothing,  to  a 
partner  of  one  of  them,  before  such  settlement, 
such  assignee  is  estopped  from  claiming  under 
such  judgment.— Little  v.  Koerner,  63  N.  E.  766, 
28  Ind.  App.  625. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  E)Btop.  |$  173-182. 
,  See,  also,  16  Cyc.  p.  757. 

S  72.  Aets  making  injury  possible  mm  be- 
tween actor  and  another  equally 
blameless. 

[a]    (Sop.  1888) 

Where  one  of  two  innocent  persons  must 
suffer  through  the  act  of  a  third,  the  loss  must 
fall  on  him  who  puts  it  in  the  power  of  the 
third  person  to  commit  the  act  causing  the  loss. 
—Lucas  V.  Owens,  16  N.  E.  196,  113  Ind.  621. 

Fob  Cases  fbom  Otheb  States, 
See  19  Cent.  Dig.  Estop.  §  188. 
•See,  also,  16  Cyc.  p.  773. 

S  73.  Clotbins  another  with  apparent 
title  or  authority. 

By  married  women,  see  Husband  and  Wife, 
§  129. 

Fob  Cases  fboh  Otheb  States, 

See  19  Cent.  Dig.  atop.  $|  189-197. 
See,  also,  16  Cyc.  pp.  773-777. 
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§  74.  — —  Real  property. 
La]     (Sop.  1864) 

Where  a  deed  of  land  was  delivered  to  a 
company  for  examination,  and  the  company 
conveyed  the  land  to  a  third  person,  but  the 
original  owner  remained  in  possession,  and 
afterwards  brought  suit  to  have  the  deeds  set 
aside,  it  was  held  that  there  was  no  estoppel. — 
Berry  v.  Anderson,  22  Ind.  36. 

A  man  may  be  estopped  by  his  acts  from 
asserting  title  to  land  which  he  has  not  con- 
veyed as  against  bona  fide  purchaser  of  such 
land.— Id. 

[b]  (Sop.  1865) 

Where  a  deed  is  executed  on  Sunday,  but 
by  the  procurement  of  the  grantor  is  dated  as 
of  the  preceding  day,  he  cannot  assert  the  in- 
validity of  the  deed  against  a  subsequent  bona 
fide  purchaser.— Love  v.  Wells,  25  Ind.  503,  87 
Am.  Dec.  375.  ' 

[c]  (Sup.  1885) 

The  fact  that  goods  were  sold  to  the  buyer 
on  the  faith  of  his  naked  legal  title  to  certain 
land  in  the  possession  of  another  did  not  estop 
the  person  beneficially  interested  in  such  land 
to  say  that  it  in  equity  belonged  to  her,  and  not 
to  the  person  holding  the  title.— Hays  v.  Reger, 
1  N.  E.  386,  102  Ind.  524. 

[d]  (Sop.  1889) 

Rev.  St.  1881,  §  5119,  declares  that  a  mar- 
ried woman  shall  not  enter  into  any  contract 
of  suretyship,  and  that  all  such  contracts  shall, 
as  to  her,  be  void.  A  married  woman,  to  en- 
able her  husband  to  obtain  a  loan  for  his  own 
benefit,  conveyed  her  land  to  him  through  a 
third  person,  who  knew  of  the  intent.  After 
six  months  plaintiff  made  the  loan  on  a  mort- 
gage on  the  land  executed  by  husband  and  wife, 
but  one-half  the  amount  was  furnished  to  plain- 
tiff by  the  third  person,  who  took  plaintiff's 
note  therefor.  There  was  evidence  that  plain- 
tiff had  no  knowledge  of  the  purpose  of  the 
conveyances.  Title  Remained  in  the  husband 
for  seven  years,  and,  so  far  as  appeared,  with 
the  wife's  approbation,  and  it  did  not  appear 
that  she  was  in  any  way  misled.  Held,  that 
the  wife  was  estopped  to  allege  that  the  convey- 
ances and  mortgage  were  \'oid,  as  an  evasion 
of  the  statute.— I^ng  v.  Crosson,  119  Ind.  3,  21 
X.  E.  450,  4  L.  R.  A.  783. 

[e]  (Sop.  1895) 

A  married  woman  holding  an  equitable 
title  to  real  estate,  the  legal  title  to  which  is  in 
her  husband,  who  knowingly  allows  the  latter 
to  contract  for  improvements  with  a  third  party, 
who  in  good  faith  relies  upon  the  husband's 
ownership  as  shown  of  record,  is  estopped  to 
set  up  her  equitable  interest  as  against  the  cred- 
itor.— Le  Coil  V.  Armstrong-Landon-Hunt  Co., 
140  Ind.  256,  39  N.  E.  922. 

[f]      (Sop.  1906) 

Where  complainant  after  the  execution  of 
a  deed  conveying  certain  property  to  her  caused 
it  to  be  altered  so  as  to  convey  the  property  to 


defendant,  a  minor,  for  the  purpose  of  giving 
her  a  life  estate  in  the  property  only,  the  fact  * 
that  complainant  voluntarily  caused  such  alter- 
ation did  not  estop  her  from  subseiiuently  giv- 
ing parol  evidence  of  the  contents  of  the  deed 
before  it  was  altered,  in  a  suit  to  reform  the 
deed  by  replacing  complainant's  name  therein 
as  grantee.— Gibbs  v.  Potter,  77  N.  E.  W2,  166 
Ind.  471. 

[g]     (App.  1906) 

Where  a  mortgagee,  who  loaned  money  on 
the  security  of  a  mortgage  of  real  property,  the 
deed  to  which  the  mortgagor  had  forged,  was, 
through  her  attorney,  aware  the  day  before  the 
loan  was  made  that  the  owner  had  not  convey- 
ed his  land  to  the  mortgagor,  she  and  her  at' 
torney  could  not  have  relied  on  a  previous  state- 
ment of  the  owner  that  he  had  sold  his  land  to 
the  mortgagor,  and  the  owner  was  not  estopped 
by  his  statement  from  asserting  his  right  to 
have  the  mortgage  declared  void  as  a  cloud  on 
his  title.— Williams  v.  Ketcham,  77  N.  E.  285, 
37  Ind.  App.   506. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  190,  191. 
See,  also,  16  Cyc.  pp.  774,  775;    note,  22 
L.  R.  A.  256. 

§  75.  ^^  Perional  property. 

[a]  (Sop.  1877) 

In  an  action  against  an  officer  for  an  al- 
leged conversion  of  barrels  of  whisky,  defend- 
ant answered  that  he  had  seized  them  under  an 
execution  under  a  valid  judgment  against  M., 
a  retailer,  who  had  contracted  the  judgment 
debt  on  the  faith  that  the  whisky  was  his  own; 
that  when  seized  they  were  at  the  place  of  busi- 
ness of  M. ;  that  plaintiff  had  procured  M.  to 
obtain  a  license  in  his  own  name,  and  had  fur- 
nished him  means  to  purchase  the  stock  of  liq- 
uors, under  a  secret  agreement  that  they  should 
remain  the  property  of  plaintiff  until  sold  by 
M..  who  was  to  have  the  retail  profits.  Held, 
that  there  was  no  estoppel ;  otherwise,  if  plain- 
tiff had  authorized  M.  to  sell  the  whisky  at 
wholesale.— McGirr  v.  Sell,  60  Ind.  249. 

[b]  (Sop.  1887) 

W^here  owners  and  dealers  in  wheat  place 
it  wnth  an  elevator  company,  and  knowingly 
permit  such  company  to  mingle  it  with  other 
wheat  purchased  by  the  company,  and  to  sell 
from  the  common  mass,  thus  clothing  it  with 
apparent  ownership  and  authority  to  sell  the 
wheat,  they  are  estopped  to  assert  title  thereto, 
as  against  an  innocent  purchaser  for  value, 
who  bought  in  good  faith,  in  the  usual  course 
of  business,  believing  such  company  to  be  the 
owner  of  the  wheat;  and  a  private  understand- 
ing between  the  dealers  and  the  company  can- 
not affect  the  rights  of  such  innocent  purchaser. 
—Preston  v.  Witherspoon,  109  Ind.  457,  9  X.  E. 
585,  58  Am.   Rep.  417. 

[c]  (Sop.  1888) 

One  who  has  made  an  actual  transfer  of 
stock,  thus  enabling  the  assignee  to  secure  cred- 
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it  on  the  faith  of  his  ownership,  cannot  avail 
himself,  as  against  the  assignee's  creditors,  of  a 
secret  agreement,  whereby  the  assignor  was  to 
remain  the  owner  and  receive  the  dividends; 
Rev.  St.  1881,  §  4924,  making  ail  transfers  of 
goods  or  things  in  action,  made  in  trust  for  th^ 
use  of  the  person  making  the  same,  void  against 
creditors,  antecedent  or  subsequent. — Ilirsch  v. 
Norton,  115  Ind.  341,  17  N.  B.  612. 

[d]  (Sop.  1889) 

Plaintiffs,  believing  that  they  were  selling 
certain  property  to  defendant,  and  that  M.  was 
its  agent,  as  he  had  falsely  represented,  were 
not  estopped  from  recovering  the  property  from 
defendant,  when  sold  to  it  by  M.,  because  they 
had  allowed  the  bills  of  lading  to  be  made  out 
in  the  name  of  M.— Peters  Box  &  Lumber  Co. 
V.  Lesh,  119  Ind.  98,  20  N.  E.  291,  12  Am.  St. 
Rep.  367. 

[e]  (Sup.  1895) 

Where  a  wife  purchases  a  retail  drug 
store  with  her  separate  property,  and  permits 
her  husband  to  carry  on  the  business  in  his  own 
name,  she  is  not  estopped,  there  being  no  alle- 
iration  of  her  insolvency,  as  against  a  person 
selling  goods  tc  the  husband  on  the  faith  of  his 
ownership  of  the  store,  to  deny  the  authority 
of  the  husband  to  subsequently  mortgage  the 
floods  to  secure  the  price,  though,  after  the 
goods  were  bought,  she  may  have  stated  to  the 
sellers  that  they  belonged  to  her  husband.  Mc- 
Girr  v.  Sell  (1877)  60  Ind.  249,  approved.— Kie- 
fer  V.  Klinsick,  42  N.  E.  447,  144  Ind.  46. 

PoR  Cases  from  Other  States, 

See  19  Cent.  Dig.  :^top.  §§  192-195. 
See,  also,  16  Cyc.  pp.  775-777. 

I  76.  — —  Relyine  and  acting  on  appar- 
ent title  or  authority. 
[aj     (Sap.  1896) 
Where  land  is  purchased  by  a  wife  with 
her  own  money,  the  deed  being  taken  in  the 
husband's  name,  and  so  remaining,  in  the  rec- 
ords, for  nearly  18  years,  the  wife  meanwhile 
joining  her  husband  in  mortgages  on  the  land 
as  his  property,  she  will  be  estopped  from  as- 
serting her  title  as  against  innocent  persons, 
who  have  become  creditors  of  the  husband  on 
the  faith  of  his  ownership. — Pierce  v.  Hower, 
42  N.  E.  223,  142  Ind.  626. 

Fob.  Cases  from  Other  States, 

See  19  Cent.  Diq.  Estop.  §§  196,  197. 
See,  also,  16  Cyc.  pp.  773,  775,  777;    note, 
3  L.  R.  A.  (N.  S.)  879. 

i  77.   Dealing  with  perion  asserting  title 

or  exercising  authority. 

[a]     (Sup.  1856) 

A  purchaser  at  sheriflTs  sale  did  not  pay 

or  tender  the  purchase  money,  nor  was  a  deed 

executed   to   him.     He  afterwards  lent   money 

to  the  execution  debtor,  and  took  a  mortgage  on 

the  land  bid  off  at  sheriff's  sale.    Held  that,  by 


taking  such  mortgage,  he  was  estopped  from 
setting  up  any  title  anterior  thereto.— Conklin 
V.  Smith,  7  Ind.  107,  63  Am.  Dec.  416. 

[b]  (Sap.  1868) 

Suit  for  breach  of  duty  by  defendants  as 
trustees  in  surrendering  and  allowing  to  be  can- 
celed certain  bonds  executed  by  a  railroad  com- 
pany and  held  by  defendants  in  trust  to  secure 
the  repayment  of  certain  sums  advanced  to  the 
company  by  a  town,  the  plaintiff's  assignor. 
Held  that,  the  contract  by  the  town  with  the 
company  not  being  prohibited  by  any  statute, 
the  mere  lack  of  power  in  the  town  to  loan 
money  could  not  be  taken  advantage  of  by  the 
borrower  or  by  the  defendants. — Ridenour  v. 
Wherritt,  30  Ind.  485. 

[c]  (Sap.  1869) 

A  signer  of  the  petition  to  the  county  com- 
missioners for  the  organization  of  a  turnpike 
corporation  which  has  attempted  to  organize 
to  construct  a  lesser  amount  of  road  than  is 
permitted  by  statute,  who  has  not  become  a 
member  of  it,  is  not  estopped  from  denying  the 
legality  of  the  organization  in  a  suit  to  enjoin 
the  collection  of  taxes  therefor. — Green  v.  Bee- 
son,  31  Ind.  7. 

[d]  (Sap.  1879) 

In  an  action  by  the  state  for  the  use  of 
a  city  against  the  treasurer  of  the  city's  school 
trustees,  to  recover  for  interest  received  by 
him  on  the  funds  in  his  hands,  the  court  found 
that  the  interest  received  by  him  was  interest 
accrued  upon  warrants  issued  in  his  favor  by 
the  county  auditor  on  the  county  treasurer  for 
the  funds  themselves,  and  paid  by  the  latter  out 
of  those  funds.  Held,  that  defendant  was  lia- 
ble, being  estopped  to  deny  the  authority  of 
the  county  treasurer  to  pay  him  such  interest. 
— Hadley  v.  State  ex  rel.  City  of  Richmond, 
66  Ind.  271. 

[e]  (Sap.  1881) 

Where  a  tenant  in  common,  while  indebt- 
ed to  his  cotenant,  transfers  his  undivided  in- 
terest to  a  third  person  without  consideration 
and  for  the  purpose  of  defrauding  his  creditors, 
the  cotenant  does  not,  by  afterwaids  conveying 
a  portion  of  the  land  to  such  fraudulent  grantee 
in  pursuance  of  an  agreement  of  partition,  es- 
top himself  from  maintaining  an  action  to  sub- 
ject the  interest  of  his  debtor  in  the  hands  of 
the  fraudulent  grantee  to  the  payment  of  the 
debt,  since  the  parties  to  the  fraudulent  traii&- 
fer  were  not  misled  into  changing  their  situa- 
tions by  the  execution  of  the  partition  deed— 
Stout  V.  Stout,  77  Ind.  537. 

[f]  (Sap.  1883) 
One  who  has  borrowed  from  the  county 
clerk,  auditor,  and  recorder,  as  trustees  of  the 
county  library,  the  surplus  fund  of  such  libra- 
ry, and  has  executed  his  note  and  mortgage 
therefor,  cannot  deny  the  corporate  existence  of 
the  library,  or  that  the  oflScers  with  whom  he 
had  dealt  were  trustees  of  an  express  trust.— 
Traylor  v.  Dykins,  91  Ind.  229. 
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[g]     (Sap.  1885) 

Where,  in  a  suit  to  set  aside  a  note  and 
mortgage  executed  by  a  married  woman,  the 
mortgagee  had  recognized  her  title  to  the  prop- 
erty by  accepting  the  mortgage,  he  was  estopped 
to  impeach  the  same  for  fraud  for  a  purpose.— 
Warey  v.  Porst,  20  N.  E.  87,  102  Ind.  205. 

Fob  Cases  from  Other  States, 

Seb  19  Cent.  Dig.  Estop.  t§  198-203. 

§  78.  Contraoti. 

[a]  (Sop.  1874) 

One  of  several  heirs  of  A.  owning  an  es- 
tate in  common,  in  which  the  widow  of  A.  held 
a  dower  interest  only,  represented  to  the  other 
heirs  that,  if  they  and  the  widow  would  unite 
with  himself  in  the  sale  and  conveyance  of  said 
estate,  he  would  invest  the  proceeds  of  the  sale 
in  certain  real  estate  in  the  name  of  the  widow. 
The  sale  and  conveyance  were  made  according- 
ly, and  the  proceeds  were  invested  by  said  heir 
in  said  real  estate,  the  deed  of  which  was  taken 
by  him  generally  "to  the  heirs  of  A."  Held, 
in  an  action  by  a  grantee  of  the  widow  against 
said  heir,  that  the  latter  was  not  estopped  by 
said  promise  to  other  heirs,  not  made  to  the 
widow,  to  claim  partition  of  said  real  estate  as 
one  of  the  heirs  of  A.— Adkins  v.  Adkins,  48 
Ind.  12. 

[b]  (Sop.  1878) 

Although  county  commissioners  are  requir- 
ed to  advertise  for  bids  for  county  contracts, 
yet  they  are  estopped  from  setting  up  their 
failure  to  do  so  in  an  action  by  the  contractor 
to  recover  on  the  contract.— Board  of  Com'rs  of 
Jennings  County  v.  Verbarg,  (53  Ind.  107. 

[c]  (Sop.  1882) 

Where  a  purchaser  at  foreclosure  sale 
agrees  to  give  the  mortgagor  time  to  pay  the 
lien  created  by  the  sale,  he  is  estopped,  after 
having  received  full  consideration,  to  repudiate 
the  agreement  and  take  out  a  sheriflTs  deed.— 
Felton  V.  Smith,  84  Ind.  485. 

[d]  (Sop.  1883) 

A  party,  cannot  contradict  his  own  note; 
and  a  stipulation  that  he  signs  it  as  a  principal 
precludes  him  from  afterwards  asserting  that 
he  was  a  surety,  and  from  claiming  a  right  of 
set-off  under  the  statute  applicable  to  sureties. 
— Menaugh  v.  Chandler,  89  Ind.  94. 

[e]  (Sop.  1892) 

One  who  was  vouched  to  defend  an  ac- 
tion in  ejectment  employed  an  attorney  to  con- 
duct the  defense,  and  told  him  to  do  the  best 
he  could,  and  to  have  the  defendant  pay  what 
was  necessary,  and  that  she  would  repay  it. 
Held,  in  an  action  against  the  vouchee  to  re- 
cover money  paid  by  the  attorney  on  settlement 
of  the  suit,  she  is  estopped  to  maintain  that 
the  agreement  to  repay  the  same  is  without 
consideration  because  of  the  invalidity  of  the 
outstanding  title.— Freeman  v.  Brehm  (App.)  31 
N.  R  545. 


[n  (App.  1895) 
Where  a  railroad  company  in  consideration 
of  a  grant  of  land  for  a  right  of  way  agreed 
that  the  landowner  should  have  the  undercross- 
ing  at  a  point  where  the  railroad  crossed  a 
highway  on  the  landowner's  lands,  the  railroad 
was  not  in  a  position  to  say  as  against  the 
landowner  that  it  could  close  up  such  way  un- 
der the  railroad  to  the  landowner's  damage 
without  incurring  liability  to  him  on  account 
of  such  act.— Lake  Erie  &  W.  R.  Co.  v.  Lee, 
41  N.  E.  1058,  14  Ind.  App.  328. 

[g]    (Sop.  1906) 

Where  a  town  purchased  a  water  plant  in- 
cumbered by  a  mortgage,  the  contract  of  pur- 
chase containing  a  provision  that  it  is  bought 
subject  to  the  mortgage,  the  town  is  estopped 
to  deny  the  validity  of  the  mortgage. — Eddy 
Valve  Co.  v.  Town  of  Crown  Point,  166  Ind. 
613,  76  N.  E.  536.  3  L.  R.  A.  (N.  S.)  684. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  204-210. 
See,  also,  16  Cyc.  pp.  719-721. 

§  70.   fttlpulationa  and  consents  in  Jndi* 
cial  prooeedingi. 

[a]  (Sop.  1867) 

An  action  for  the  recovery  of  real  estate 
was  tried  on  July  29,  1865,  and  the  judge  to 
whom  the  cause  was  submitted  was  then  ready 
to  pronounce  judgment  for  plaintiff;  but  at  the 
request  of  defendant,  and  for  his  sole  accom- 
modation, it  was  agreed  that  the  judge  should 
hold  the  case  under  advisement,  and  that  the 
judgment,  when  entered,  should  be  entered  as 
of  the  date  of  July  29th.  In  pursuance  of  thii» 
agreement  the  record  was  signed  by  the  judge, 
leaving  a  sufficient  space  to  insert  the  judg- 
ment; and  on  January  17,  18(56,  without  ob- 
jection on  the  part  of  defendant,  the  judgment 
was  entered  up  as  of  July  29,  1865.  Held,  that 
the  defendant  was  estopped  to  deny  that  the 
judgment  was  rendered  on  July  29th.— Ridgway 
V.  Morrison,  28  Ind.  201. 

[b]  (App.  1896) 

An  employ^,  after  consenting  that  his  em- 
ployer shall  pay  into  court  the  amount  of  a 
claim  and  costs  for  which  his  wages  in  the 
empIoyer*s  hands  have  been  garnished,  and 
agreeing  to  accept  the  balance  due  him,  can- 
not recover  from  the  employer  the  full  amount 
of  his  wages,  on  the  ground  that  the  garnish- 
ment proceedings  were  irregular,  and  that  the 
employer  was  not  bound  to  pay  the  money  into 
court.— Baltimore  &  O.  S.  W.  R.  Co.  v.  Man- 
ning, 16  Ind.  App.  408,  45  N.  E.  526. 

[c]  (Sop.  1897) 

A  creditor  who,  after  appointment  of  a  re- 
ceiver in  a  suit  brought  by  him  for  foreclosure 
of  a  mortgage  and  winding  up  of  the  affairs  of 
the  mortgagor  corporation,  agrees  with  another 
creditor,  attacking  the  mortgage  as  fraudulent, 
to  release  it,  and  allow  the  other  creditor,  on 
extending  its  claim,  to  have  a  mortgage  stipu- 
lating for  release  of  the  property  from  the  re- 
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ceivership,  all  of  which  was  done,  cannot  claim 
that  at  the  time  the  mortgage  was  given  the 
property  of  the  corporation  was  held  for  his 
benefit  by  the  receiver,  and  that,  therefore,  the 
mortgage  was  ineffectual.— Smith  v.  Wells  Mfg. 
Co.,  148  Ind.  383,  40  N.  E.  1000. 

For  Cases  fbou  Otheb  States, 

See  19  Cent.  Dig.  Estop,  if  211-213. 
See,  also,  10  Cyc.  p.  798. 

§  80.   OAoial  oertillomtei  or  acts. 

Ea]     (Svp.  1867) 

In  a  suit  to  enjoin  the  collection  of  cer- 
tain taxes  assessed  upon  a  return  made  upon 
oath  in  these  words:  "Money  on  hand  or  on 
deposit  within  the  state,  $2,500,*'— the  allega- 
tions were  that  this  sum  was  4n  United  States 
treasury  notes,  which  are  not  liable  to  taxation 
by  authority  of  a  state;  that  the  return  was 
made  "by  reason  of  a  mistake  of  facts,  of 
which  plaintiff  was  not  cognizant  at  the  time*' ; 
and  that  he  filed  an  affidavit  with  the  auditor 
of  the  county  for  an  order  on  the  treasurer  re- 
leasing the  tax.  The  affidavit  was  made  an  px- 
htbit,  and  disclosed  the  fact  that  the  appellant 
was  **informed  and"  believed  that  United  States 
treasury  note<»  were  "not  taxable."  Held,  that 
the  complainant,  having  made  the  return,  was 
estopped  from  denying  its  correctness.— Telle  v. 
Green.  28  Ind.  184. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Estop.  S§  214,  215. 

f  81.  Requests. 
fa]  (Sap.  1882) 
Where  a  contract  provides  that  a  certifi- 
cate of  sale  of  mortgaged  premises  shall  be  as- 
signed to  defendant,  and  the  complaint  alleges 
that  at  his  request  it  was  assigned  to  him  and 
another  person  jointly,  a  contention  that  no 
performance  was  shown  was  without  merit,  as 
a  party  who  procures  performance  in  a  given 
manner  cannot  complain  of  the  other  for  hav- 
ing complied  with  his  request.— Scearce  v.  Qall, 
82  Ind.  255. 

Fob  Cases  fboh  Otheb  States, 

See  19  Cent.  Dig.  Dstop.  fS  210,  217. 

1 82.  Represeatatioms. 

Fob  Cases  fbom  Otheb  States, 

See  19  Cent.  Dig.  Estop.  S$  218-234. 
See,  also,  16  Cyc.  pp.  749-757;   note,  38 
Am.  Dec.  631. 

1 83.  —  In  s^aermL 

M  (Svp.  1874) 
An  estoppel  does  not  arise  on  a  false  rep- 
resentation as  to  facts  which  are  matters  of 
official  record,  so  that  their  truth  could  be  test- 
ed by  inquiry  at  the  proper  office.— Adkins  v. 
Adkins,  48  Ind.  12. 

[b]    (Svp.  1881) 

In  a  suit  to  foreclose  a  mortgage  alleged 
to  have  been  executed  by  a  husband  and  wife. 


a  cross-complaint  by  a  codefendant  setting,  up 
that  the  wife  and  the  plaintiff  by  their  author- 
ized agent  for  the  purpose  fully  informed  de- 
fendant of  the  nature  of  the  mortgage  and  of 
the  purpose  for  which  it  was  given  and  held  by 
plaintiff,  and  represented  to  defendant  that  the- 
mortgage  was  not  a  lien  on  the  premises,  and 
especially  on  the  inchoate  interest  of  the  wife 
therein,  and  trusting  in  such  representations 
the  defendant  was  induced  to  and  did  purchase 
the  premises,  alleged  such  facts  as  estopped 
the  plaintiff  from  enforcing  the  foreclosure  of 
the  mortgage.— Mark  v.  Murphy,  76  Ind.  534. 

[c]  (Svp.  1883) 

The  holder  of  mortgage  notes  who  induced 
a  purchaser  to  take  them  by  representing  that 
the  mortgage  was  a  paramount  lien  was  there- 
by estopped  to  assert  that  there  was  a  prior 
mortgage.— Dodge  v.  Pope,  93  Ind.  480. 

[d]  (Svp.  1894) 

A  trustee  who  retains  money  from  which 
it  is  his  duty  to  pay  his  beneficiary  the  amount 
of  taxes  which  he  represents  is  due  upon  the 
trust  fund  puts  himself  in  such  a  position  that 
equity  will  charge  him  primarily  with  the  tax- 
es, and  will  hold  him  estopped  to  deny  that 
such  taxes  were  not  regularly  levied.— Thiebaud 
V.  Tait,  36  X.  E.  525,  138  Ind.  238. 

[e]  (App.  1898) 

The  owner  of  land  mortgaged  it,  and  with 
the  money  thereby  obtained  erected  a  house,  er- 
roneously supposing  it  to  be  on  her  land.  Aft- 
erwards, having  learned  that  the  house  was  on 
the  land  of  an  adjoining  owner,  she  sold  her 
land,  representing  that  the  house  was  on.  and 
a  part  of,  the  realty  conveyed.  Thereafter  the 
mortgage  was  foreclosed,  and  the  foreclosure 
purchaser  removed  the  house  onto  the  land  pur- 
chased, for  which  act  the  original  owner  sued 
him  as  for  a  conversion.  Heldt  that  plaintiff 
was  estopped  from  asserting  title  to  the  house 
on  account  of  her  representations  to  her  gran- 
tee.—Dutton  v.  Ensley,  51  N.  E.  380,  21  Ind. 
App.  46,  69  Am.  St.  Rep.  340. 

[f]  (App.  1902) 

Plaintiff  held  a  recorded  chattel  mortgage 
on  certain  com,  and  represented  to  defendants, 
who  had  no  actual  knowledge  of  the  mortgage, 
that  he  was  the  agent  of  the  mortgagor  for  the 
sale  of  the  com,  and  that  it  was  free  from  all 
liens,  except  that  plaintiff  was  entitled  to  a 
small  amount  out  of  the  proceeds.  Defendants 
purchased  the  com,  paying  plaintiff  the  amount 
he  claimed  to  be  due  him.  Defendants  had  part 
of  the  corn  delivered  to  them,  and  paid  the 
mortgagor  the  remainder  due  thereon  after  de- 
ducting the  amount  paid  to  plaintiff.  HeM,  that 
plaintiff  was  precluded  from  setting  up  any 
claim  to  the  com  as  against  defendants. — Moore 
V.  Smith,  64  N.  E.  623,  29  Ind.  App.  503. 

[g]  (Svp.  1906) 

A  wrongdoer  will  not  be  allowed  to  tako 
advantage  of  his  own  fraud,  or  cormpt  or  crim- 
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inal  conduct.— State  ex  rel.  Ketcham  v.  Terre 
Haute  &  I.  R.  Co.,  166  Ind.  580,  77  N.  E.  1077. 

[h]     (Sap.  1907) 

A  party  to  a  contract  reciting  a  considera- 
tion of  $1  was  estopi^ed  to  deny  its  considera- 
tion as  against  an  assignee  of  a  contract  for  a 
valuable  consideration  who  had  no  knowledge 
that  the  original  consideration  of  $1  was  not 
paid.— Dill  V.  Fraze,  169  Ind.  53,  79  N.  B. 
071. 

[i]  (App.  1910) 
A  mortgagee  suing  to  enforce  notes  and  a 
mortgage,  on  being  informed  of  a  sale  of  the 
property  by  mortgagors  conditional  on  the 
buyer  arranging  for  dismissal  of  the  suit,  tak- 
ing up  the  notes  and  satisfying  the  mortgage, 
Agreed,  in  consideration  of  receiving  a  certain 
sum,  to  cancel  the  suit,  and  to  accept  an  ad- 
ditional amount  in  consideration  and  full  sat- 
isfaction for  the  larger  amount  due  from  mort- 
gagors, the  additional  amount  to  be  paid  in  10 
days,  providing  suit  was  canceled  and  cancel- 
ed notes  turned  over  to  the  buyer.  Heldy  the 
mortgagors  having  parted  with  their  property 
in  reliance  on  the  contract  which  the  buyer 
performed,  except  as  prevented  by  mortgagee, 
the  mortgagee  could  not  disregard  his  repre- 
sentation by  the  written  agreement  that  the 
pending  case  would  be  canceled  made  in  effect 
to  mortgagors,  and  was  estopped  to  proceed 
to  judgment  on  the  notes. — Klitzke  v.  Smith, 
J)l  N.   E.   748, 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  &top.  §§  218,  227-229. 
See,  also,  16  Cyc.  p.  749. 

§  85.  —  Future  eventi. 

[a]  (Sap.  1864) 

In  an  action  brought  against  a  steamer,  un- 
der the  statute  regulating  liens  upon  water 
craft,  to  enforce  the  collection  of  a  demand 
originating  in  this  state,  the  master  of  the 
steamer,  who  was  substituted  as  defendant 
upon  giving  bond,  answered  that  the  steamer 
was  sold  under  proceedings  in  Kentucky  to 
•  enforce  a  claim ;  that  one  B.  became  the  pur- 
chaser, relying  on  and  induced  by  the  state- 
ments of  the  plaintiff  that  he  had  a  claim 
against  the  steamer  and  would  file  it  iu  said 
proceedings ;  that  the  purchaser  would  get  a 
title  freed  from  all  liens  upon  the  boat ;  and 
that  B.  subsequently  transferred  the  title  to 
the  defendant.  Held,  that  the  answer  did  not 
show  an  estoppel. — Roose  v.  McDonald,  2.3  Ind. 
157;    (1864)  Brown  v.   Same,  Id.  162,   163. 

[b]  (Sup.  1874) 

One  of  several  heirs  of  A.  owning  an  es- 
tate in  common,  in  which  the  widow  of  A.  held 
a  dower  interest  only,  represented  to  the  other 
heirs  that,  if  they  and  the  widow  would  unite 
with  himself  in  the  sale  and  conveyance  of 
said  estate,  he  would  invest  the  proceeds  of 
the  sale  in  certain  real  estate  in  the  name  of 
the    widow.      The    sale    and    conveyance    were 


made  accordingly,  and  the  proceeds  were  in- 
vested by  said  heir  in  said  real  estate,  the  deed 
of  which  was  taken  by  him  generally  "to 
the  heirs  of  A."  Held^  that  the  alleged  rep- 
resentation by  said  heir  was  a  promise  only  as 
to  how  he  would  invest  the  proceeds  of  the 
sale,  and  was  not  a  statement  of  a  fact  of 
which  a  false  representation  could  be  alleged. 
— Adkins  v.  Adkins,  48  Ind.  12. 

[c]      (Snp.  1884) 

In  a  suit  for  partition  by  a  widow  against 
a  grantee  of  her  husband's  administrator,  an 
answer  that  defendant  was  induced  to  pur- 
chase by  her  representations  that  he  would  get 
a  good  title  to  the  entire  land,  and  that  she, 
as  widow,  would  claim  no  interest,  but  would 
take  her  interest  in  other  lands,  was  suffi- 
cient to  show  an  estoppel  in  pais. — \V  ire  v.  Wy- 
man,  93  Ind.  392. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  220,  221. 
See,  also,  16  Cyc.  p.  752. 

§  86.   Validity  of  bills  or  motoi. 

[a]  ThQ  maker  of  a  note,  who  tells  a  pros- 
pective assignee  or  purchaser  thereof  that 
there  is  no  defense  to  it,  is  estopped  to  set  one 
up  in  a  suit  by  such  person.— (Sup.  1857)  Paul 
v.  Baugher,  8  Ind.  501 ;  (1858)  Powers  v.  Tal- 
bott,  11  Ind.  1;  (1858)  Rose  v.  Wallace,  Id. 
112;  (1861)  Rose  y.  Teeple,  16  Ind.  ;;7,  79 
Am.  Dec.  403;  (1861)  Wright  v.  Alien.  16  Ind. 
284:  (1861)  Morrison  v.  Weaver.  Id.  344: 
(1872)  Rose  v.  Hurley,  39  Ind.  77;  (18S:i) 
Plummer  v.  Farmers'  Bank  of  Mooresville,  90 
Ind.  3»6:  (1894)  Krathwohl  v.  Dawson,  140 
Ind.  1,  38  N.  E.  467,  39  N.  E.  496. 

[b]  (Sap.  1858) 

A  maker  is  estopped  to  set  up  want  of 
consideration  against  one  who  purchased  the 
note,  upon  the  promise  or  representation  of 
the  maker  that  the  note  was  valid  and  would 
be  paid.— Powers  v.  Talbott,  11  Ind.  1;  Rose 
V.  Wallace,  Id.  112. 

[c]  (Sup.  1860) 

In  an  action  on  a  note  by  an  assignee,  de- 
fendant pleaded  a  want  of  consideration  and 
fraud.  Plaintiff  replied,  alleging  an  estoppel 
in  that  he  took  the  assignment  for  a  consid- 
eration paid  on  the  representation  of  defend- 
ant, during  the  negotiation,  that  the  note  was 
valid.  Held,  that  the  note  having  been  given 
on  an  executory  consideration  of  services  to  be 
rendered,  which  were  not  performed  when  the 
assignment  was  made,  and  such  fact  being 
known  to  plaintiff,  as  well  as  the  fact  that  it 
was  obtained  by  fraud,  the  estoppel  was  not 
available  to  defeat  defendant's  defense. — Black 
V.  Mitchell,  14  Ind.  397. 

[d]    (Sup.  1861) 

Where  certain  persons  represented  them- 
selves to  be  assignees  of  a  note,  and  thereupon 
the  makers  represented  that  they  should  pay  it 
within  a  certain  time,  it  was  held  that  the  mak- 
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ere  were  not  estopped  from  contesting  its  valid- 
ity, even  although  the  purchase  had  not  been 
in  fact  completed  at  the  time  of  their  repre- 
sentation; for  they,  not  knowing  this,  could 
not  be  presumed  to  have  intended  to  induce  the 
purchase.— Morrison  v.  Weaver,  16  Ind.  344. 

[e]  (Svp.  1S61) 

^Vhere  the  maker  of  a  note  informs  a  per- 
son, who  has  already  purchased  it,  that  it  is 
all  right  and  will  be  paid,  he  is  not  estopped 
by  such  promise  to  afterwards  contest  the 
validity  of  the  note,  since  such  purchaser  did 
not  take  it  on  the  faith  of  such  representations. 
—Carter  v.  Harris,  IG  Ind.  387. 

[f]  Representations^  by  the  payor  of  a  note, 
that  it  is  valid,  and  he  has  no  defense  against 
it.  made  to  a  purchaser  of  such  note  after  he 
has  become  the  owner  thereof,  do  not  operate 
as  an  estoppel  against  the  payor,  nor  can  such 
representations,  repeated  by  the  purchaser 
thereof  to  any  person  to  whom  he  may  sell 
the  same,  have  such  effect  in  favor  of  such 
second  purchaser.- (Sup.  1862)  Jones  v.  Dorr, 
19  Ind.  384,  81  Am.  Dec.  4116 ;  (1863)  Wiudle 
v.  Canaday,  21  Ind.  248,  83  Am.  Dec.  348. 

[g]     (Sup.  18G3) 

A.,  having  purchased  from  a  third  party 
a  note  made  by  B.,  was  thereafter  informed  by 
B.  that  the  note  was  good,  that  he  would  pay 
it,  that  it  was  secured  by  mortgage,  and  that, 
if  A.  would  give  him  time  on  it,  he  would  pay 
him  10  per  cent,  interest ;  A.  accordingly  gave 
him  time  indefinitely  during  which  A.'s  as- 
signor became  insolvent.  1/eW,  that  B.  was 
not  estopped  to  deny  the  validity  of  the  note, 
or  to  set  up  a  failure  of  consideration.— Ray  v. 
M<!Murtry,  20  Ind.  307,  83  Am.  Dec.  322. 

[h]     (Snp.  1867) 

If  the  maker  of  a  note,  by  himself  or  an 
agent,  represents  to  a  person  about  to  take 
an  assignment  of  the  note  that  the  note  is  a 
valid  obligation,  and  that  he  has  no  defense  to 
it,  he  will  be  estopped  to  plead  a  failure  of  con- 
sideration to  a  suit  by  the  assignee. — Vander- 
pool  V.  Brake,  28  Ind.  130. 

[1]  (Sup.  1877) 
Where  the  maker  induced  one  to  take  an 
assignment  of  a  note  by  assuring  him  that  he 
had  no  defense  thereto,  and  would  pay  him  at 
maturity,  he  is  estopped  to  assert  a  defense 
against  such  assignee.— Reagan  v.  Hadley,  57 
Ind.  500. 

[J]  (Sap.  1882) 
A  representation,  made  by  the  maker  of  a 
note  after  assignment,  that  he  has  no  defense 
to  the  note,  does  not  estop  him  from  after- 
wards setting  up  a  defense,  but  where  the  rep- 
resentation is  made  before  assignment,  and 
relied  upon  in  the  purchase  of  the  note,  the 
rule  is  otherwise. — Hoover  v.  Kilander,  83  Ind. 
420. 


[k]     (Sup.  1882) 

In  a  suit  by  the  assignee  of  a  promissory 
note,  to  which  defendant,  one  of  the  makers 
pleaded  a  material  alteration,  plaintiff  re- 
plied that  at  the  time  of  purchasing  the  note 
he  told  defendant  he  was  going  to  do  so,  gave 
him  a  general  description  of  the  note,  and  was 
told  by  defendant  that  he  had  no  defense. 
Held,  that  the  reply  was  bad,  as  it  did  not 
show  that  defendant  knew  of  the  alteration, 
nor  that  it  had  been  made  before  assignment. 
— Koons  V.  Davis,  84  Ind.  387. 

[1]     (Sup.  1890) 

In  an  action  on  a  note,  which  it  was  ad- 
mitted was  given  for  a  gambling  debt,  and  void 
under  the  statute  (Rev.  St.  1881,  §  4050),  un- 
less defendant  was  estopped  from  setting  up 
such  defense  against  plaintiff,  as  assignee, 
there  was  evidence  that,  at  one  time  before 
the  purchase  of  the  note,  defendant  told  plain- 
tiff that  it  was  all  right,  and  that  he  would 
pay  it;  but  undisputed  evidence  showed  that 
plaintiff  knew  what  the  note  was  given  foi  be- 
fore he  purchased  it,  and  there  was  no  claim 
that  he  relied  upon  or  was  induced  by  defend- 
ant's statement  when  he  purchased  the  note. 
Held,  that  there  was  no  estoppel,  and  that  a 
judgment  in  plaintiff's  favor  could  not  be  sus- 
tained.—Spray  v.  Burk,  123  Ind.  565,  24  N. 
E.  588. 

[m]     (App.  1892) 

Where  a  note  given  on  a  Bohemian  oats 
contract  is  delivered,  not  to  the  seller  of  the 
oats,  but  to  a  third  person,  who,  afterwards 
becoming  indebted  to  the  seller,  delivers  him 
the  note  with  the  approval  of  the  maker  and 
the  maker  then,  in  an  action  on  the  note, 
shows  that  the  entire  transaction,  including 
the  giving  of  the  note,  was  between  the  orig- 
inal parties  to  the  note,  and  that  the  person  to 
whom  it  was  first  delivered  was  the  agent  only 
of  the  seller,  a  representation  afterwards  made 
by  the  maker  to  the  seller  that  the  note  was 
perfectly  good  does  not  amount  to  an  estoppel 
in  pais,  as  there  was  no  new  consideration 
moving  to  the  maker,  and  the  facts  were  known 
to  both  parties.— Glass  v.  Murphy,  4  Ind.  App. 
530,  30  N.  E.  1097,  31  N.  E.  545. 

[n]     (Sup.  1896) 

Where  the  maker  of  a  promissory  note, 
after  looking  it  over,  told  one  who  was  aoout 
to  purchase  it  that  it  would  be  all  right,  and 
would  be  paid  as  it  fell  due,  and  the  note  was 
purchased  on  the  faith  of  such  statement,  the 
maker  was  estopped  from  defending  an  action 
on  the  note  on  the  ground  that  it  had  been 
altered  since  the  date  of  its  execution.— Krath- 
wohl  V.  Dawson,  38  N.  E.  467,  30  N.  E.  49(J, 
140  Ind.  1. 

[o]     (App.  1895) 

Under  Rev.  St.  1894,  §  6962,  providing 
that  a  married  woman  shall  be  bound  the  same 
as  any  other  person  by  an  estoppel  in  pais,  a 
statement  by  a  married  woman  that  her  note 
is  all  right,  and  that  she  has  no  defenses  there- 
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to,  and  that  she  will  pay  it,  will  estop  her  from 
claiming,  as  defenses  to  an  action  on  it  by  one 
who  purchased  it  relying  on  'her  statement,  that 
it  was  given  for  the  debt  of  a  third  person,  and 
was  without  consideration. — Stephenson  v.  Clay- 
ton, 14  Ind.  App.  76,  42  N.  E.  491. 

[p]     (App.  1898) 

The  fact  that  the  payee  of  a  note  told  the 
surety,  after  it  was  past  due,  that  he  had  giv- 
en the  maker  an  extension,  and  relying  there- 
on, the  surety  failed  to  indemnify  himself  from 
the  maker,  who  became  insolvent  after  the  ex- 
tension, does  not  raise  an  equitable  estoppel  in 
favor  of  the  surety,  where  he  did  nothing  to 
enforce  the  collection,  and  it  does  not  appear 
that  the  extension  was  without  nis  consent.— 
Olson  v.  Chism,  51  N.  E.  373,  21  Ind.  App.  40. 

[q]     (App.  1899) 

Defendant  is  estopped  from  claiming  that 
his  signature  as  surety  on  a  note  given  plain- 
tiff was  a  forgery,  where,  before  the  note  was 
due,  and  while  the  maker  was  solvent,  plaintiff, 
not  knowing  of  the  forgery,  took  it  to  defend- 
ant, to  see  if  he  would  buy  it,  and  he,  after  ex- 
amining it,  though  knowing  his  signature  was 
not  genuine,  made  no  claim  of  forgery,  but  ar- 
ranged for  a  subsequent  meeting  to  negotiate 
for  taking  up  or  purchasing  it,  and  plaintiff  by 
■eason  thereof  delayed  action  on  the  note  till 
after  the  death  and  insolvency  of  the  maker.— 
Kuriger  v.  Joest.  o2  N.  E.  7(i4,  54  N.  E.  414, 
22  Ind.  App.  G33. 

[r]  (App.  1901) 
Where  the  indorse r  of  a  note  before  pur- 
chasing it  took  it  to  the  maker  and  asked  if  it 
was  all  right,  and  he  did  not  intimate  that  he 
had  any  defense  to  the  note,  he  was  estopped 
from  showing  it  void,  as  given  for  money  won 
on  a  wager.— Pritchett  v.  Ahrens,  59  N.  E.  42, 
20  Ind.  App.  56,  84  Am.  St.  Rep.  274. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  222-226. 
See,  also,  16  Cyc.  pp.  752-754. 


$  87.  —  Relyins  *nd  meting  on  repre* 
•entatioms. 
[a]  (Sap.  1855) 
An  intestate  died  seised  of  several  tracts 
of  land.  His  widow  owned  by  inheritance  an 
adjoining  lot.  A.  wished  to  purchase  the  in- 
terest of  several  of  the  heirs,  and  the  widow 
assured  him  that  the  tract  she  owned  was  part 
of  the  intestate's  land,  and  he  received  a  deed 
from  the  heirs,  describing  the  premises  con- 
veyed as  their  interest  in  the  land  owned  by  the 
intestate  at  the  time  of  his  death.  Held,  that 
the  widow  was  estopped,  though  ignorant  of 
her  legal  right  in  the  land  she  inherited,  to 
claim  any  interest  in  so  much  of  it  as  would 
have  passed  by  the  conveyance  had  her  repre- 
sentations been  true;  and  this,  although  her 
declarations  was  not  in  writing. — Barnes  v. 
McKay,  7  Ind.  301. 


[b]     (Sap.  1878) 
To   estop  the   owner  of   real  estate   from- 
claiming    a    sawmill    erected    thereon    by    her 
statements,  the  person  relying  on  such  estoppel 
must  not  have  known  of  the  owner's  rights. — 
Long  V.  Anderson,  62  Ind.  537. 

[c]  No  declarations  or  acts  give  rise  to  an  es- 
toppel, unless  they  have  been  relied  and  acted 
upon  by  the  person  in  whose  favor  the  alleged 
estoppel  is  set  iup.--(Sup.  1879)  Colter  v.  Cal- 
loway, 68  Ind.  219;  (App.  1902)  Evans  v. 
Odem,   65  N.  E.  755,  30  Ind.  App.  207. 

[d]  (Sap.  1884) 

Title  to  land  may  be  acquired  by  estoppel, 
as  where  parties  have  been  induced  to  pur- 
chase by  false  representations  as  to  the  location, 
of  the  boundary  line.— Pitcher  v.  Dove,  J)9  Ind. 
175. 

Where  a  deed  described  the  first  line  as 
running  from  the  initial  point  south  100  rods, 
but  the  comer  was  a  stone  still  further  south, 
and  the  grantee,  in  ignorance  thereof,  was 
induced  to  purchase  by  a  device  of  the  grantor 
who  had  knowledge,  relying  on  his  representa- 
tions that  the  first  line  extended  south  to  the 
stone,  the  grantor  is  estopped  to  dispute  the 
fact.— Id. 

[e]  (Sap.  1887) 

Where  a  mortgagee  hears  the  owner  of  the 
equity  of  redemption  represent  to  a  person 
from  whom  he  is  seeking  to  obtain  a  loan  that 
his  mortgage  is  satisfied,  and  on  the  faith  of 
such  a  representation  a  loan  is  obtained,  such 
mortgagee  cannot  afterwards  enforce  his  mort- 
gage as  against  one  executed  to  secure  the 
loan  obtained  by  the  mortgagor.— Kelley  v.  Fisk, 
110  Ind.  552,  11  N.  E.  45?. 

[f]  (Sap.  1889) 

It  is  a  general  rule  that  one  who  makes 
representations  cannot  withdraw  or  deny  them 
to  the  prejudice  of  a  third  person  who  has  act- 
ed upon  them  in  good  faith,  even  though  there 
is  no  preconceived  design  to  defraud.- Bab- 
cock  V.  I>eople's  Sav.  Bank,  20  N.  E.  732,  118 
Ind.  212. 

[g]  (Sap.  1889) 

Where  one  who  has  agreed  to  convey 
land  represents  to  another,  who  is  about  to 
make  a  mortgage  loan  to  the  vendee,  that  the 
vendee  has  a  sufficient  interest  in  the  land  to 
make  the  mortgage  good,  he  is  estopped  to 
afterwards  assert  that  the  vendee  did  not  have 
a  mortgageable  interest.— Wisehart  v.  Hedrick, 
118  Ind.  341,  21  N.  E.  30. 

An  estoppel  may  arise  where  there  is  na 
previously  formed  design  to  defraud,  for  the 
fra-ud  which  the  law  condemns  consists  in  deny- 
ing a  representation  upon  which  another  has 
acted  and  the  repudiation  of  which  will  entail 
a  loss  upon  him.— Id. 

[h]     (App.  1906) 

Misrepresentations,  to  be  sufficient  to  create 
an  estoppel,  must  be  believed  and  acted  on  to 


Thia  Disett  if  compiled  on  the  Key-Number  System.    For  ozplanmtiony  ■••  pmso  ii|^ 


§83 


[4  Ind.  Dig.— Page  445] 


ESTOPPEL,  HI  (B). 


§90 


the  plaintiff's   injury.— Stevens  ▼.    Wooderson, 
38  Ind.  App.  617,  78  N.  E.  681. 

For  Cases  fboh  Otheb  States, 

Seb  19  Cent.  Dio.  Estop.  $$  230-234. 
See,  also,  16  Cyc  pp.  734-741. 

§88.  Admisiions  and  reoelpii. 

Admissions  on  Sunday,  see  Sunday,  §  1. 

[a]  (Sup.  1867) 

The  admissions  of  a  party  operate  against 
him  in  the  nature  of  an  estoppel,  where,  in  good 
conscience  and  honest  dealing,  iie  ought  not  to 
be  permitted  to  gainsay  them.— Ridgway  v. 
Morrison,  28  Ind.  201. 

[b]  (Svp.  1881) 

Where  after  a  county  treasurer's  defalca- 
tion was  discovered  defendants,  as  his  sureties, 
consummated  a  settlement  with  the  county  and 
signed  notes  for  the  amount  thereof,  one  of  the 
makers  of  such  notes  who  was  a  surety  for  the 
county  treasurer  for  only  one  of  the  years  in 
question  was  estopped  to  claim  that  he  was  only 
liable  for  the  defalcation  proved  to  have  oc- 
curred during  the  continuance  of  the  first  bond. 
—Caldwell  v.  Board  of  Com'rs  of  Fayette  Coun- 
.  ty,  bO  Ind.  99. 

[c]  (Svp.  1892) 

Admissions  that  have  been  acted  upon  by 
others  are  conclusive  against  the  party  making 
them  in  all  cases  between  him  and  the  person 
whose  conduct  they  iiave  influenced,  though  the 
admission  or  declaration  is  made  in  express 
language  to  the  person  himself,  or  is  made  in 
general  terms,  or  may  be  implied  from  the  open 
and  general  conduct  of  the  party.— Brickley  v. 
Edwards,  30  N.  E.  708,  131  Ind.  3. 

For  Cases  fboh  Otheb  States, 

See  19  Cent.  Dig.  Bstop.  §§  235-241;  10 

Cent.  Dig.  Compromise,  §  14. 
See,  also,  16  Cyc.  pp.   755-757;  note,  38 

Am.  Dec.  631. 

f89.  Aoqnieioemoe. 

Acquiescence  in  assertion  of  title  by  another, 
see  ante,  §  70. 

Fob  Cases  from  Otheb  States, 

See  19  Cent.  Dig.  Estop.  §§  242-284. 
See,  also,  16  Cyc.  pp.  765-769,  791-795. 

f  00.  — ^  Aisemt    ta    or    rmtlllcmtiom    of 
moil  of  other!  In  seneral. 

[a]     (Sap.  1864) 

Plaintiff  executed  a  bond  and  mortgage  and 
deposited  it  in  escrow  with  instructions  that  it 
should  not  be  delivered  until  the  mortgagor  had 
been  furnished  an  indemnity  bond  of  P.  by  T. 
The  person  with  whom  it  was  deposited,  with- 
out the  indemnity  bond  having  been  furnished, 
and  without  plaintiff's  knowledge,  delivered  the 
mortgage  to  the  mortgagee  who  was  ignorant  of 
the  conditions  of  the  deposit  and  took  in  good 
faith.  After  plaintiff  becarae  aware  of  the  de- 
livery, he  agreed  with  T.  to  take  a  bond  of  B. 


instead  of  that  of  P.,  and  neglected  for  two 
months  to  notify  the  mortgagee  that  the  de- 
livery was  improper.  HcW,  that  plaintiff  was 
not  estQpped  to  claim  that  the  mortgage  was  in- 
valid.—Berry  V.  Anderson,  22  Ind.  36. 

[b]  (Sup.  1864) 

A  lessee  agreed  in  his  lease  to  erect  cer- 
tain buildings,  which  he  should  own  and  be 
entitled  to  remove  at  the  end  of  the  term,  and 
to  secure  the  payment  of  the  rent  such  buildings 
were  declared  to  be  mortgaged  to  the  lessors. 
At  the  time  the  lease  was  signed  and  acknowl- 
edged, the  buildings  had  been  erected.  D.  was 
a  subscribing  witness  to  the  execution  of  the 
lease,  and  by  an  arrangement  subsequently 
made  between  him  and  the  lessee  he  became 
the  prospective  owner  of  the  improvements  to 
be  erected  by  the  lessee  on  the  land.  HeW,  that 
D.  was  estopped  by  his  own  acts  to  deny  the 
ownership  of  said  lease  and  improvements  by 
the  lessee,  or  his  right  to  incumber  them  by 
liens.— Blakemore  v.  Taber's  Ex'r,  22  Ind.  460. 

[c]  (Sap.  1868) 

The  owner  of  realty  refused  to  pay  the  tax- 
es and  permitted  it  to  be  returned  as  delinquent. 
He  procured  a  third  person  to  bid  it  in  at  the 
sale,  and  to  assign  the  certificate  to  his  daugh- 
ter, and  had  the  county  auditor  convey  the  land 
to  his  daughter  under  the  certificate.  Held 
that,  in  an  action  after  such  owner's  death 
against  his  daugiiter  by  the  other  heirs  for 
partition  of  the  realty,  plaintiffs  were  not  es- 
topped from  denying  the  validity  of  the  sale 
for  the  taxes  or  the  title  of  defendant  under 
it.— Voorhees  v.  Ilushaw,  30  Ind.  488. 

[d]  (Sap.  1879) 

A.  was  the  owner  of  a  distillery  which  was 
burned,  and  certain  personal  property  previous- 
ly attached  as  fixtures  was  left  in  the  ruins. 
The  United  States  government  seized  on  this 
property  for  violation  of  the  internal  revenue 
laws,  and  sold  it  to  B.,  who  received  a  deed  to 
it.  B.  invited  A.  to  come  and  remove  all  the 
property  which  he  claimed,  and  A.  accepted 
said  invitation,  but  left  behind  certain  property 
which  B.  sold.  Held,  that  A.  was  not  estop- 
ped from  claiming  the  property  so  sold  or  its 
proceeds.— Colter  v.   Calloway,   68  Ind.   219. 

[e]  (Sup.  1879) 

Where  a  guardian,  knowing  that  his  ward 
and  her  mother  have  agreed  with  a  third  party 
that  the  ward  should  serve  him  as  a  house 
servant  for  a  certain  sum  per  week,  payable  to 
the  ward,  allows  the  agreement  to  be  executed, 
he  is  estopped  from  suing  the  employer  for  the 
wages  of  his  ward.— Boul ton  v.  Black,  68  Ind. 
269. 

[f]  (Sap.  1882) 
Mere  silence  of  guarantors  of  a  lessee, 
when  notified  that  they  would  be  held  for  a 
default  which  had  occurred,  and  the  fact  that 
thereafter  other  defaults  occurred  and  liabilities 
accrued  on  the  belief  of  the  lessor  that  the  guar- 
antors were  bound,  would  not  estop  them  from 
setting  up,  as  a  valid  defense  to  their  liability 
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on  such  lease,  that  they  signed  and  delivered 
the  lease  to  the  lessee  with  instructions  not  to 
deliver  it  until  one  who  was  named  in  the  lease 
with  themselves  as  a  party,  under  the  name  and 
style  of  a  certain  firm  name,  had  also  signed, 
and  that  he  had  refused  to  sign  or  become  a 
member  of  such  firm.— Markland  Min.  &  Mfg. 
Co.  V.  Kimmel,  87  Ind.  500. 

Fob  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  242-256. 
See,  also,  IG  Cyc.  p.  791. 

§  91.  —  Aaient  to   or  pmrtlcipmtion  in 
Judicial  proceedings. 

[a]  (Sup.  1863) 

The  holder  of  a  judgment  against  C.  and  S., 
jointly,  assigned  it.  C.  sold  part  of  his  land, 
which  by  mesne  conveyances  became  the  prop- 
erty of  D.  The  remainder  of  it  was  levied 
on,  but  failed  to  satisfy  the  judgment.  S.  had 
property  sufficient  to  satisfy  it.  Held,  that  S. 
was  estopped  to  avail  himself  of  the  claim  that 
he  was  surety  only  for  C,  in  contravention  of 
the  equitable  rights  of  D.,  and  to  seek  to  hold 
the  land  in  D.'s  hands  liable  to  the  judgment. 
—Dougherty  v.  Richardson,  20  Ind.  412. 

[b]  (Sup.  1881) 

Parties  cannot  avail  themselves  of  the 
benefit  of  an  order  or  judgment  and  at  the  same 
time  disregard  the  conditions  on  which  it  was 
granted. — Leary  v.  Sbaffer,  79  Ind.  5G7. 

[c]  (Sup.  1881) 

An  appraisement  of  goods  levied  on  under 
execution  fixes  a  sum  below  which  the  goods 
cannot  be  legally  sold,  but  such  appraisement 
does  not  conclude  either  party  on  the  question 
of  the  value  of  such  goods  in  a  subsequent  ac- 
tion.—Burr  V.  Mendenhall,  80  Ind.  49. 

[d]  (App.  1891) 

A  guardian  and  the  sureties  on  his  bond 
are  estopped  from  disputing  the  authority  of  the 
court  to  make  the  appointment,  and  from  deny- 
ing that  he  was  the  legal  guardian  of  the  ward, 
as  recited  in  the  bond,  for  the  purpose  of  ex- 
cusing a  retention  of  the  ward's  money. — State 
ex  rel.  Haines  v.  Parrish,  27  N.  E.  (552,  1  Ind. 
App.  441. 

[e]  (App.  1899) 

The  fact  that  a  judgment  creditor  did  not 
disavow  a  settlement  made  by  his  attorney,  by 
reason  of  which  the  judgment  debtor  failed  to 
take  an  appeal,  will  not  estop  him  from  deny- 
ing the  settlement,  where  he  did  not  know  all 
the  facts  about  the  settlement,  or  that  an  ap- 
peal was  intended.— City  of  Hammond  v.  Evans, 
55  N.  E.  784,  23  Ind.  App.  501. 

[f]       (App.  1908) 

Parties  to  an  action,  who  made  no  objec- 
tion to  the  court  trying  the  action  as  an  equi- 
table action  to  redeem  from  a  mortgage  fore- 
closure sale,  are  bound  in  a  subsequent  action 
to  such  theory,  though  the  complaint  contained 
a  paragraph  in  the  usual  form  to  quiet  title  on 


which  no  issue  was  joined. — Hanley  v.  Mason, 
42  Ind.  App.  313,  85  N.  E.  381,  732. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §f  257-259. 
See,  also,  16  Cyc.  p.  795. 

§  92.  —  Acceptance  of  benefits. 

Acceptance  by  estate  of  benefits  of  transaction 
between  legatee  and  executor,  see  Executors 
AND  Administrators,  §  124. 

[a]  (Sup.  1874) 

The  receipt  of  damages  assessed  in  pro- 
ceedings before  county  commissioners  for  the 
opening  of  a  private  way  will  not  estop  the  per- 
son receiving  the  same  from  resisting  the  open- 
ing of  the  way  over  his  lands,  where  the  money 
is  accepted  under  a  mistake  as  to  the  amount 
of  work  that  will  be  done  in  opening  the  way 
by  the  person  for  whose  benefit  it  is  proposed 
to  be  opened.— Stewart  v.  Hartman,  46  Ind. 
331. 

[b]  (Sup.  1876) 

In  an  action  by  the  assignee  on  a  nonnego- 
tiable  note,  where  one  of  the  two  makers  an- 
swered fraud  and  want  and  failure  of  consider- 
ation, and  there  was  a  reply  of  general  denial ' 
only,  the  defendant  pleading  such  answer  could 
not  be  debarred  from  such  defenses  because, 
after  execution  of  the  note,  he  being  surety 
thereon,  he  used  and  appropriated  another  note 
received  by  him  or  his  principal  in  consideration 
of  the  note  sued  on,  by  indorsing  and  deliver 
ing  the  other  note  to  a  bank  in  payment  of  an- 
other note  of  his  principal,  held  by  the  bank, 
on  which  he  was  indorser,  and  thus  carried 
out  the  original  intention  of  the  parties  to  the 
note  sued  on,  and  availed  himself  of  all  its  ad- 
vantages as  to  himself. — Woodward  v.  Begue, 
53  Ind.  170. 

[c]  (Sup.  1881) 

Where  a  conveyance  of  land,  allotted  to  a 
widow  in  partition  against  her  children,  of 
which  the  former  husband  died  seised,  was 
made  by  the  widow,  who  had  remarried,  hav- 
ing a  daughter  by  the  former  marriage,  who, 
after  arriving  at  full  age  and  before  her  moth- 
ers death,  executed  a  quitclaim  deed  to  the 
purchaser  with  full  knowledge  of  her  rights, 
such  child  was  not  estopped  from  setting  up 
title  to  the  land  by  descent  from  her  mother, 
even  though  she  had  received,  after  her  moth- 
er's death,  from  her  stepfather,  the  amount  of 
the  purchase  money  which  her  mother  had  not 
expended,  knowing  the  source  from  which  the 
same  was  derived.— Avery  v.  Akins,  74  Ind.  28:^. 

[d]  (Sup.  1881) 

Where  one  who  desires  to  erect  in  a  water 
course  a  dam  which  abuts  on  the  land  of  an- 
other, etc.,  under  2  Rev.  St.  1876,  p.  281,  has 
caused  the  proper  proceedings  to  be  instituted, 
and  has,  within  one  year  from  the  date  of  judg- 
ment, paid  to  the  injured  party  the  amount 
found  due  as  damages,  and  such  party  has  vol- 
untarily accepted  the  same,  he  is  estopped  from 
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afterwards  controverting  plaintiff's  rights  as 
established  by  the  judgment,  though  such  judg- 
ment may  have  been  erroneous.— Test  v.  Larsh, 
76  Ind.  452. 

[e]       (Svp.  1884) 

The  widow  of  an  intestate  desired  that  the 
administrator  should  sell  her  interest  in  the 
land  of  the  estate,  and  executed  an  instrument 
requesting  him  to  do  so.  The  administrator 
offered  for  sale  and  sold  the  entire  estate  in 
the  land,  that  of  the  widow  as  well  as  that  of 
the  children,  pursuant  to  an  order  of  the  court 
directing  a  sale  for  the  payment  of  debts.  He 
advertised  to  sell  the  land  as  guardian,  admin* 
istrator,  and  agent.  The  widow  received  all 
or  nearly  all  the  money  realized  from  the  sale. 
The  purchaser  entered  into  possession  under 
the  deed  executed  by  the  administrator,  and  re- 
mained in  possession  undisturbed  for  more  than 
eight  years.  No  part  of  the  money  paid  by  the 
purchaser  or  any  part  of  that  received  by  the 
widow  was  repaid,  nor  was  there  any  offer  to 
repay  it.  Held,  that  the  title  of  the  purchaser 
at  the  sale  was  good  as  against  the  widow, 
though  the  court  could  not  order  her  interest 
to  be  sold  to  pay  the  debts  of  the  estate ;  the 
facts  showing  an  estoppel. — Pepper  y.  Zahnsing^ 
er,  94  Ind.  88. 

[f]     (Svp.  1885) 

Where  an  owner  of  realty  dies  leaving  a 
widow  and  children  of  a  previous  marriage,  a 
quitclaim  deed  of  such  children  during  the  wid- 
ow's life,  and  the  receipt  by  them  of  the  pur- 
chase money,  will  not  estop  them  from  assert- 
ing title  to  the  widow's  portion  after  her  death, 
where  the  purchaser  had  notice  of  their  inter- 
est.—Bryan  V.  Uland,  101  Ind.  477,  1  N.  E.  52. 

Cg]    (Sup.  1887) 

If  a  contract,  not  originally  binding  for 
want  of  mutuality,  be  so  far  executed  that  the 
party  asserting  its  invalidity  has  actually  re- 
ceived the  benefit  contracted  for,  he  will  be  es- 
topped from  refusing  performance  on  his  part, 
on  the  ground  that  it  was  not  originally  bind- 
ing on  the  other,  who  has  performed  its  condi- 
tions on  his  part. — Louisville,  N.  A.  &  C.  R.  Co. 
V.  Flanagan,  113  Ind.  488,  14  N.  E.  370,  3  Am. 
St.  Rep.  674. 

[h]     (Svp.  1888) 

In  an  action  to  foreclose  a  mortgage,  given 
by  a  married  w^oman  as  surety  for  her  husband, 
against  him  after  her  death,  a  demurrer  to  his 
answer,  in  which  he  claims  the  land  by  descent 
from  her,  and  prays  that  his  title  be  quieted 
as  against  the  mortgage,  is  properly  sustained, 
since,  having  procured  the  mortgagee's  monoy 
by  the  mortgage,  he  is  estopped  from  disputing 
its  validity.— Ellis  v.  Baker,  116  Ind.  408,  19 
N.  E.  193. 

[1]    (Sup.  1894) 
Where  the  grantees  of  an  escrow  receive 
the  same   before  the  condition  has  been  per- 
formed, and  reconvey  the  property  therein  grant- 
ed, they  will  be  estopped  from  saying  no  title 


passed  to  them  thereby.— Balue  ▼!  Taylor,  136 
Ind.  368,  36  N.  B.  269. 

[j]  (Sup.  1894) 
The  fact  that  a  party  to  a  contract  which 
is  void  as  against  public  policy  has  received  the 
benefits  therefrom  does  not  estop  him,  when  sued 
thereon,  from  setting  up  such  defense. — Brown 
V.  First  Nat.  Bank  of  Columbus,  137  Ind.  (ioo, 
37  N.  E.  158,  24  L.  R.  A.  206. 

[k]      (Sup.  1896) 

A  landowner,  who  has  accepted  and  re- 
tained a  sum  awarded  in  condemnation  proceed- 
ings, is  estopped  from  questioning  the  validity  of 
the  proceedings.— Holland  v.  Spell,  144  Ind- 
561,  42  N.  E.  1014. 

[1]  (Sup.  1896) 
A  sheriff  received  a  check  in  payment  for  a 
deed  issued  under  sale  in  execution,  and  deliver- 
ed it  to  plaintiff  in  execution,  who  knew  the 
agreement  under  which  the  check  was  taken. 
Held,  that  plaintiff  in  execution  was  estoppeJ 
to  urge  that  the  sheriff  had  no  authority  to  take 
the  check  as  payment.— Sutton  v.  Baldwin,  146^ 
Ind.  361,  45  N.  E.  518. 

[m]     (Sup.  1906) 

Those  claiming  under  decedent  are  estopped 
from  asserting  that  plaintiff  never  acccptc<l 
decedent's  offer  to  contract,  where  plaintiff  fully 
performed  the  terms  of  the  contract  with  de- 
cedent's knowledge  and  consent.— Warner  v^ 
MarshaU,  166  Ind.  88,  75  N.  E.  582. 

Fob  Cases  from  Otheb  States, 

See  19  Cent.  Dig.  Estop.  §§  260-263. 
See,  also,  16  Cyc.  pp.  787-791. 


§  93.  ....  Permlttlns    improTementi    or 
ezpendlturei. 

Estoppel  to  deny  dedication,  see  Dedication, 
§§  16,  39. 

[a]  (Sup.  1860) 

The  inhabitants  of  a  township  received 
part  of  the  price  of  school  lands  and  interest 
on  the  balance,  and  expended  it  according  to 
law  for  several  years.  The  purchaser  made 
valuable  improvements  thereon.  Held,  that  they 
were  estopped  from  objecting  to  the  sale.— State 
ex  rel.  Parish  Grove  Tp.  v.  Stanley,  14  Ind. 
409. 

[b]  (Sup.  1868)     ' 

A  property  holder  cannot  quietly  permit 
money  to  be  expended  in  work  which  benefits 
his  land,  under  a  contract  with  a  city,  and 
then  deny  the  power  of  the  city  to  mak-;  the 
contract. — Hellenkamp  v.  City  of  Lafayette,  30 
Ind.  192. 

[c]  (Sup.  1877) 

A  property  owner  who  is  injured  by  the 
maintenance  of  a  stairway,  built  in  an  «Iley 
by  an  adjoining  property  owner  under  a  pri- 
vate contract  with  the  city  authorities,  is  not 
estopped  to  maintain  an  action  for  its  aba  to- 
ment  as  a  nuisance  by  the  fact  that  his  ngrmt 
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knew  that  the*  person  building  it  had  expended 
a  large  sum  of  money  in  its  construction,  and 
made  no  objections.— Pettis  v.  Johnson,  56  Ind. 
139. 

[d]  (Svp.  1879) 

The  fact  that,  at  the  time  A.  was  engaged 
in  erecting  a  gristmill  75  feet  from  B.*s  house, 
B.  stood  by  and  encouraged  the  erection,  will 
not  estop  him  from  bringing  an  action  for  in- 
juries to  his  property  resulting  from 'said  erec- 
tion, unless  he  knew  or  could  have  foreseen 
what  harm  would  necessarily  result  from  f>:ich 
■erection.— Hudson  v.  Densmore,  68  Ind.  HGl. 

[e]  (Sap.  1881) 

Where  the  owner  of  land  through  which  a 
Avay  runs  sees  another  making  costly  impn»ve- 
ments  thereon  without  objection,  he  is  estopped 
to  deny  that  the  way  is  public— Ross  v.  Thomp- 
son, 78  Ind.  90. 

[f]  (Svp.  1888) 

Where  the  owner  of  land  permits  a  rail- 
road, under  a  parol  license,  to  expend  its  money 
and  build  its  road  over  his  land,  neither  he  uor 
his  grantee,  after  the  lapse  of  20  years,  during 
which  the  possession  of  the  company  has  been 
open  and  continuous,  can  maintain  ejectment 
therefor,  even  though  the  owner  may  have  re- 
ceived no  compensation.— Evansville  &  T.  II.  IX, 
Co.  V.  Nye,  113  Ind.  223,  15  N.  E.  261. 

[g]  (Svp.  18.%) 

Where  an  owner  of  land  stands  by  and 
permits  a  railroad  company  to  enter  and  con- 
struct its  road  or* complete  its  grade,  or  expend 
a  considerable  amount  of  money  in  the  con- 
t^truction  of  its  roadbed,  he  waives  his  right  to 
maintain  either  an  action  of  ejectment  or  for 
an  injunction  to  prevent  further  prosecution  of 
the  work,  and  in  such  event  he  is  left  to  his 
action  for  damages.— St rickler  v.  Midland  B. 
Co.,  25  N.  B.  455,  125  Ind.  412. 

[h]     (Svp.  1891) 

A  landowner  conveyed  part  of  his  tract  to  a 
stone  company,  together  with  a  right  to  con- 
struct a  line  of  railway  over  the  remaining  part 
to  connect  the  land  granted  with  a  public  rail- 
road. Held,  that  no  estoppel  arose  against  the 
grantor  in  favor  of  third  persons  whom  the 
stone  company  wrongfully  permitted  to  use  the 
easement,  but  who  had  knowledge  of  the  deed 
creating  it,  by  the  fact  that  the  grantor  did  not 
object  to  the  action  of  such  third  persons  in  con- 
structing, at  considerable  expense,  a  continua- 
tion of  the  switch  from  the  lands  of  the  stone 
company  to  their  own  lands.- Hoosier  Stone  Co- 
v.  Malott,  130  Ind.  21,  29  N.  E.  412. 

[1]  (App.  1891) 
Where  an  incoming  tenant  enters  to  sow 
wheat,  a  jury  may  infer  from  the  silence  of  the 
outgoing  tenant  consent  to  such  entry,  and, 
that  being  so,  the  outgoing  tenant  is  estopped 
to  deny  the  lawfulness  of  the  incoming  ten- 
ant's possession.— Stephenson  v.  Elliott,  28  X. 
!•:.  326,  2  Ind.  App.  233. 


[J]  (App.  1896) 
That  a  property  owner  permitted  a  nat- 
ural gas  company,  without  objection,  to  lay  gas 
pipes  across  other  lands  and  highways  on  each 
side  of  where  his  land  abuts  on  a  highway, 
does  not  estop  him  to  deny  the  right  of  the  com- 
pany to  lay  the  pipes  in  front  of  his  land, 
though  it  is  necessary  to  so  lay  the  pipes  in  or- 
der to  connect  the  company*!  pipe  line  with  its 
wells.— Consumers*  Gas  Trust  Co.  v.  Huntsinger, 
14  Ind.  App.  156,  39  N.  £.  423,  42  N.  E.  640. 

[k]      (App.  1899) 

Where  an  owner  of  land  did  not  know  of 
the  construction  of  a  gas  pipe  line  on  a  high- 
way adjacent  thereto,  he  is  not  estopped  from 
asserting  his  right  to  notify  a  person  removing 
it  to  leave,  because  he  had  not  objected  to  its 
maintenance  after  its  completion.— Huffman  v. 
State,  52  N.  E.  713,  21  Ind.  App.  449,  69  Am. 
St.  Rep.  368. 

11]  (Svp.  1900) 
Where  owners  of  real  estate  abutting  a 
way  while  using  the  way  and  on  the  faith 
thereof  erected  buildings  and  made  improve- 
ments on  their  abutting  real  estate  with  refer- 
ence thereto  and  with  knowledge  of  each  other, 
they  could  not  be  deprived  of  the  use  of  the 
way  without  a  consent  of  such  others,  though 
the  deeds  under  which  they  held  were  mere  li- 
censes to  use  the  way,  or  they  held  under  parol 
licenses  to  use  the  same.— Roush  v.  Roush,  55 
N.  E.  1017,  154  Ind.  562. 

[m]     (Svp.  1900) 

Riparian  owners,  by  giving  straw  to  a 
strawboard  company  to  induce  its  location  near 
them,  and  standing  by  while  the  company 
spends  large  sums  in  the  erection  of  its  plant, 
without  knowledge  or  notice  of  the  subsequent 
unlawful  corruption  of  the  stream,  and  the  cre- 
ation of  a  public  nuisance,  by  the  discharge  of 
the  waste  from  the  factory  into  the  stream,  are 
not  estopped  from  claiming  damages  and  an  in- 
junction.—Weston  Paper  Co.  v.  Pope,  57  N. 
E.  719,  155  Ind.  394,  56  L.  R.  A.  899. 

[n]  (Svp.  1904) 
Where  the  owner  of  land,  with  full  knowl- 
edge of  his  rights,  stood  by  while  an  electric 
railroad  made  a  considerable  excavation  and 
embankment,  and  constructed  its  road  on  his 
farm,  and  made  no  protest  except  to  the  exca- 
vation of  gravel,  the  railroad  was  justified  in 
assuming  that  he  assented  to  the  construction 
of  the  road,  and  the  owner  was  estopped  to  re- 
cover possession  of  the  land,  after  the  road  had 
been  completed,  large  sums  of  money  expended, 
and  the  interest  of  the  public  in  the  road  as  a 
line  of  common  carriage  had  become  fixed.— In- 
diana It,  Co.  V.  Morgan,  70  N.  E.  368,  162  Ind. 
331. 

The  fact  that  the  road  had  not  the  power 
of  eminent  domain  was  immaterial.— Id. 

[o]      (Svp.  1907) 

Complainant,  after  the  death  of  her  hus- 
band, was  fraudulently  induced  by  K.  to  repu- 
diate the  husband's  will  and  take  under  the  law. 
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Immediately  thereafter  two-thirds  of  the  hus- 
band^s  real  estate  was  sold  to  pay  debts  and 
purchased  by  £.,  who  thereafter  induced  com- 
plainant to  convey  the  other  third  to  her  in 
consideration  of  a  contract  for  support,  after 
which  £.,  relying  on  such  conveyances,  expend- 
ed $2,000  for  repairs  and  betterments  on  the 
property.  Held  that,  as  between  complainant 
and  E.,  the  latter,  by  reason  of  such  expend- 
iture, etc.,  was  not  entitled  to  claim  that  com- 
plainant was  estopped  to  set  aside  her  election 
for  fraud.— Whitesell  v.  Strickler,  107  Ind.  ($02, 
78  N.  E.  845,  119  Am.  St  Rep.  524. 

For  Cases  fbom  Other  States, 

See  19  Cent.  Dig.  Estop.  |f  264-275. 
See,  also,  16  Cyc.  pp.  765-769. 


f  94.  -^  Permlttiitc  sale  or  martsmse  of 
property. 

Sale  of  decedent's  property  under  order  of  court, 
see  Executors  and  Administrators,  f  377. 

[a]  (Sap.  1865) 
If  one  having  the  title  to  an  estate,  and 
knowing  it,  stand  by  and  see  another,  who  is 
ignorant  of  it,  purchase  the  estate,  and  suffer 
him  to  improve  it  under  the  belief  that  his  ti- 
tle is  valid,  such  a  one  is  bound  by  the  sale,  and 
cannot  invoke  the  aid  of  a  court  of  justice  to 
dispute  it.—Gatling  v.  Rodman,  6  Ind.  289. 

'^Standing  by"  does  not  import  actual  pres* 
ence,  but  implies  "knowledge  under  such  cir- 
cumstances as  to  render  it  the  duty  of  the  pos- 
sessor to  communicate  it."— Id. 

lb]     (Svp.  lSo7) 

Where  land  is  devised  to  A.,  subject  to  the 
maintenance  of  his  mother,  and  he  allows  her 
to  sell,  joining  her  in  the  deed,  and  requests 
the  purchaser  to  make  the  notes  for  the  unpaid 
part  of  the  price  to  her,  he  is  estopped  from 
setting  up  a  claim  for  the  purchase  money,  and, 
though  he  caused  the  notes  to  be  so  executed 
to  defraud  creditors,  he  cannot  question  her  ti« 
tie  to  them.— Hunt  v.  Coon,  9  Ind.  537. 

[c]  (Sap.  1862) 

To  constitute  an  equitable  estoppel  by 
standing  by  without  objection  and  witnessing  a 
sale  of  land,  it  is  indispensable  that  the  party 
to  be  concluded  should  have  been  fully  apprised 
of  his  title,  and  that  the  other  party,  at  the 
tame  time  being  ignorant  of  such  adverse  ti- 
tle, shoold  have  been  misled  by  such  acquies- 
cence, and  induced  thereby  to  change  his  posi- 
tion.—Junction  R.  Co.  V.  Harpold,  19  Ind.  347. 

[d]  (Sup.  1866) 

One  who  defends  his  title  to  property  pur- 
chased by  him  at  a  sheriffs  sale,  against  the 
claims  of  a  prior  owner  or  lien-holder,  upon  the 
groQod  that  the  claimant  is  estopped  from  as- 
serting his  title  by  the  fact  that  he  was  present 
at  the  sale,  and  gave  no  notice  of  his  claim, 
most  show  that  he  himself  purchased  in  good 


faith,   and  in   ignorance  of  the  claim.— Wood- 
ward V.  Wilcox,  27  Ind.  207. 

[e]  (Sap.  1889) 

The  mortgagee  is  not  estopped  from  main- 
taining an  action  against  a  constable  for  sale 
of  the  mortgaged  property  by  the  facts  that  she 
knew  that  the  constable  had  levied  on  the  prop- 
erty aa  that  of  the  mortgagor,  and  that  her  at- 
torney was  at  the  trial  when  the  property  was 
ordered  sold,  and  that  she  was  not  present  at 
the  sale,  though  she  had  notice  of  it,  and  did 
not  take  steps  to  assert  title.— McDaniel  v. 
State  ex  rel.  McHugh,  118  Ind.  239,  20  N. 
E.  739. 

[f]  (Sap.  18»1) 

In  a  suit  to  restrain,  by  injunction,  the 
sale,  under  execution,  against  a  third  person, 
of  certain  real  estate,  which  the  complainant 
alleges  to  be  his  own  property,  where  it  appears  I 
that  before  the  judgment  was  rendered  or  the 
execution  issued  the  property  was  conveyed  by 
the  judgment  debtor  to  the  complainant,  and 
the  deed  was  recorded  on  the  same  day,  an  an- 
swer which  alleges  that  at  the  sale  (which  took 
place  after  the  complaint  was  filed)  the  com- 
plainant stood  by  and  saw  the  property  sold 
aa  the  property  of  the  judgment  debtor,  and 
purchased  by  the  judgment  creditor,  the  defend- 
ant, and  made  no  claim  thereto,  fails  to  state 
facts  creating  an  estoppel,  and  is  bad  on  de- 
murrer.—-Blue  Ridge  Marble  Co.  v.  Duffy,  128 
Ind.  79,  27  N.  E.  430. 

[g]  (App.  1899) 

Where,  in  an  action  on  gravel-road  certifi- 
cates assigned  to  plaintiff  by  the  county  super- 
intendent, defendant  answered  that  such  certifi- 
cates and  the  assessments  on  which  they  were 
based  had  been  paid  under  an  agreement  with 
the  contractor  performing  the  work,  with  the 
knowledge  of  the  superintendent,  who  had 
agreed  to  cancel  the  certificates,  a  reply  that 
the  defendant,  with  the  knowledge  of  the  assign- 
ment of  the  certificates  to  plaintiff,  had  refrain- 
ed from  informing  defendant  of  such  payment 
until  plaintiff's  rights  against  the  superintend- 
ent for  the  wrongful  assignment  were  lost,  al- 
leged facts  sufficient  to  constitute  an  estoppel 
in  pais.— Farmers'  Bank  of  Frankfort  v,  Orr, 
55  N.  E.  35,  25  Ind.  App.  71. 

[h]     (App.  1901) 

Where  a  wife  induces  the  vendor  of  her 
husband  to  convey  the  land  to  her  without  the 
husband's  knowledge  or  consent,  and  then  claims 
to  own  the  same,  and  afterwards  obtains  a 
divorce  from  the  husband,  who  has  known  of 
her  claim  to  the  land  for  many  years,  the  fail- 
ure of  the  husband  to  demand  the  land  in  the 
divorce  suit  will  prevent  his  subsequent  recov- 
ery of  the  land.— Stanbrough  t.  Stanbrough,  60 
N.  E.  714,  27  Ind.  App.  25. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop,  if  245-247, 270- 
284. 
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§  05.  Silence. 

By  married  women,  see  Husband  and  Wife, 
i  129. 

[a]  (Sap.  1884) 
Defendant,  with  a  view  to  purchasing  a 
mill  privilege,  inquired  of  adjoining  landown- 
ers and  was  told  that  the  dam  was  at  its  law- 
ful height,  and  had  been  so  for  more  than  20 
years ;  and  plaintiff  knew  of  such  inquiries,  but 
did  not  inform  defendant  that  the  dam  was  too 
high  and  injured  plaintiflTs  land.  Held  that, 
had  there  been  an  allegation  of  payment  of 
purchase  money,  these  facts  would  have  es- 
topped plaintiff  to  claim  damages  for  injuries 
to  his  land,  caused  by  the  dam,  subsequent  to 
defendant's  purchase. — Anderson  v.  Hubble,  93 
Ind.  570,  47  Am.  Rep.  394. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  285-287. 
See,  also,  16  Cyc.  pp.  CSJ,  759. 

(C)  PERSONS  AFFECTED. 

Breach  of  contract  of  assignment  of  patent 
rights,  see  Patents,  |  211. 

Estoppel  by  deed,  see  ante,  {§  25,  27-31. 

Elstoppel  by  record,  see  ante,  §  9. 

Existence  of  alley  by  prescription,  see  Munici- 
pal Corporations,  §  671. 

§  97.   Perioni  to  wl&om  eitoppel  it  mTmll- 
mble. 
[a]     rSup.  1857) 
A   devisee   takes   as  a   purchaser,   but  not 
as  a  purchaser  for  valuable  consideration,  who 
alone  can  claim   the  beneHt  of  an  estoppel  in 
pais.— Thompson  v.  Thompson,  9  Ind.  323,  68 
Am.  Dec.  638. 


*    [b]    (Sup. 

Representations,  made  by  the  maker  of  a 
note,  that  it  is  all  right,  and  will  be  paid,  to 
a  purchaser  after  he  has  become  the  owner, 
and  which  are  repeated  by  him  to  his  assignee, 
are  not  sufficient  as  an  estoppel  against  the 
maker  in  favor  of  such  assignee.— Jones  v. 
Dorr,  19  Ind.  384,  81  Am.  Dec.  406. 

[c]  (Sup.  1869) 

It  follows  from  the  very  principle  on 
which  the  whole  doctrine  of  estoppel  rests  that 
they  operate  neither  in  favor  of  nor  against 
strangers,  but  affect  only  the  parties  and  their 
privies  in  blood,  in  estate,  or  in  law.  A  stran- 
ger can  neither  take  advantage  of  nor  be  bound 
by  an  estoppel.  This  rule  applies  equally 
whether  the  estoppel  arises  by  deed,  by  record, 
or  from  matter  in  pais.— Simpson  v.  Pearson, 
31  Ind.  1,  po  Am.  Dec.  577. 

[d]  (Sup.  1S88) 

One  who  admits  that  an  instrument  which 
a  court  of  equity  is  asked  to  reform  does  not 
set  forth  the  agreement  as  it  was  actually 
made,  and  as  the  other  party  believed  it  did, 
will  not  be  heard  to jsay  that  he  intentionally 
brought  about  or  silently  acquiesced  in  the  dis- 


crepancy between  the  instrument  and  the  agree- 
ment as  made.— Keister  v.  Myers,  115  Ind.  312, 
17  N.  E.  161. 

[e]  (Sap.  1892) 

In  an  action  on  a  note  and  mortgage  by 
the  assignee,  it  appeared  that  before  the  assign- 
ment was  made,  in  answer  to  inquiries,  de- 
fendant wrote  one  S.  that  the  note  and  mort- 
gage are  ''all  right,  and  will  be  paid  when  due*' ; 
that  S.  gave  defendant's  letter  to  the  payee, 
who  used  the  same  in  selling  the  securities  to 
plaintiff;  that  defendant  did  not  know  the 
purpose  of  the  payee  to  sell  the  note  to  any 
one  but  S.  Held,  that  defendant  was  not  es- 
topped, by  his  letter  to  S.,  to  plead  non  est 
factum  as  against  plaintiff.— Brickley  v,  Ed- 
wards, 131  Ind.  3,  30  N.  E.  708. 

[f]  (Sup.  1896) 

Where  the  maker  of  a  note  is  estopped,  in 
favor  of  the  holder  thereof,  to  set  up  a  defense 
thereto,  the  holder's  assignee  is  entitled  to  the 
benefit  of  that  estoppel. — Krathwohl  v.  Daw- 
son, 140  Ind.  1,  38  N.  E.  407,  39  N.  E.  496. 

For  Cases  froh  Other  States, 

See  19  Cent.   Dig.  Estop.  {  289. 
See,  also,  16  Cyc.  p.  777. 

§  98.  Periomi  estopped. 

Judgment  debtor  by  acts  of  purchaser  at  execu- 
tion sale,  see  Execution,  §  302. 

[a]  (Sup.  1864) 

A  lessee  agreed  in  his  lease  to  erect  cer- 
tain buildings,  which  he  should  own  and  be 
entitled  to  remove  at  the  end  of  the  term ;  and, 
to  secure  the  payment  of  the  rent,  such  build- 
ings were  declared  to  be  mortgaged  to  the  Xes- 
sors.  At  the  time  the  lease  was  signed  and 
acknowledged,  the  buildings  had  been  erected. 
D.  was  a  subscribing  witness  to  the  execution 
of  the  lease,  and,  by  an  arrangement  subse- 
quently made  between  him  and  the  lessee,  he 
became  the  prospective  owner  of  the  improve- 
ments, to  be  credited  by  the  lessee  on  the  land. 
Held,  that  as  D.  was  estopped  by  his  own  acts 
to  deny  the  ownership  of  the  lease  and  improve- 
ments by  the  lessee,  or  his  right  to  incumber 
them  by  liens,  all  persons  claiming  under  or 
through  D.  were  bound  by  that  estoppel,  unless 
they  could  show  fraud  or  want  of  considera- 
tion.—Blakemore  V.  Taber's  Ex'r,  22  Ind.  466. 

[b]  (Sup.  1879) 

A  grantee,  who  was  present  when  his  gran- 
tor assented  to  the  location  of  a  boundary,  is 
estopped  to  deny  such  location  by  the  acts  of 
the  grantor.— Mull  v.  Orme,  67  Ind.  95. 

[c]      (Sup.  1890) 

Defendants  agreed  with  a  corporation, 
owner  in  common  with  themselves  of  certain 
water  rights  appurtenant  to  the  land  of  each, 
to  repair  the  dam  and  improve  the  water  pow- 
er, the  corporation  to  pay  its  proportion  of  the 
exi)ense  of  the  first  repairs,  and  of  keeping  it 
in  perpetual  good  order.  This  contract  was 
executed  on   behalf  of   the  corporation   by   its 
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president  and  treasurer,  who  at  that  time  held 
a  mortgage  previously  executed  by  the  corpora- 
tion on  all  its  realty,  but  they  gave  defend- 
ants no  notice  of  it,  and  represented  that  they 
had  full  power  to  manage  the  corporate  affairs. 
Defendants  repaired  the  dam  at  large  expense. 
Then  the  corporation  sold  its  land  to  plaintiffs, 
who  procured  an  assignment  to  themselves  of 
the  mortgage,  and  foreclosed  to  perfect  their 
title.  Held,  that  there  could  be  no  decree 
against  defendants,  for  plaintiffs  were  in  no 
better  position  than  their  assignors,  who  had 
estopped  themselves  from  setting  up  the  mort- 
gage against  defendants,  thereby  cutting  off 
their  right,  secured  by  the  contract  executed 
subsequently  to  the  mortgage,  to  contribution 
from  the  mortgaged  land  for  the  expenses  ot 
keeping  up  the  water  power.— Maxon  v.  Lane, 
124  Ind.  592,  24  N.  E.  683. 

[d]  (App.  1906) 

A  defendant,  claiming  land  as  against  the 
heirs  of  a  decedent,  proved  that  decedent  con- 
tracted with  defendant  whereby  he  was  to  take 
possession  thereof  and  take  care  of  decedent 
during  his  life,  in  consideration  of  which  he 
should  convey  the  land  to  defendant,  and  that 
defendant  performed  his  part  of  the  contract; 
that  decedent  made  a  deed  to  defendant  and  de- 
posited it  with  a  third  person,  and  stated  that 
defendant  could  have  it,  if  he  desired;  and  that 
decedent  stated  to  defendant  that  the  property 
was  his.  Defendant,  after  the  making  of  the 
deed,  continued  to  perform  his  part  of  the  con- 
tract. Held,  that  decedent's  heirs  were  estop- 
ped from  claiming  the  land  by  denying  the  de- 
livery of  the  deed.— Fifer  v.  Rachels,  7(>  N.  E. 
186,  37  Ind.  App.  275. 

[e]  (Sap.  1906) 

Where  the  owner  of  land  conveyed  it  by 
deed  absolute  to  a  banker,  but,  by  a  separate 
instrument,  executed  on  the  same  day,  the  bank- 
er held  the  land  in  trust  for  the  grantor's  chil- 
dren, and  the  separate  instrument  was  not  re- 
corded and  the  fact  that  the  land  stood  in  the 
banker's  name  induced  persons  to  make  depos- 
its with  him,  in  a  subsequent  suit  by  his  trus- 
tee in  bankruptcy  to  quiet  title  to  the  land,  the 
beneficiaries  in  the  trust  were  not  estopped  to 
assert  their  rights  as  against  the  plaintiff.— El- 
lison V.  Ganiard,  167  Ind.  471,  79  N.  E.  450. 

Fob  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  290. 
See,  also,  16  Cyc.  pp.  778-781. 


(D)  MATTERS  PRECLUDED. 
Estoppel  by  deed,  see  ante,  {  32. 

f  99.  Extent  of  estoppel  in  genermL 

[a]  (Sup.  1887) 
One  who  purchases  land  from  the  grantees 
of  devisees  thereof,  agreeing  to  pay,  as  part  of 
the  price,  costs  adjudged  against  the  adminis-< 
trator  of  the  estate  personally,  is  estopped  to 
dispute   a  claim  of  the  administrator  against 


the  estate  for  such  costs,  although  the  claim,  if 
allowed,  would  be  a  charge  on  the  real  estate.— 
Mackey  v.  Ballou,  112  Ind.  198,  13  N.  Eu  71o. 

[b]  (Sup.  1907) 
The  doctrine  of  equitable  estoppel  is  based 
upon  promoting  the  equity  of  an  individual 
case,  and  may  not  be  carried  further  than  the 
end  for  which  the  estoppel  is  created.— Cleve- 
land, C,  C.  &  St.  L.  R.  Co.  V.  Moore,  170 
Ind.  328,  82  N.  E.  52,  84  N.  E.  540. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  B>jtop.  {  291.^ 
See,  also,  16  Cyc.  p.  782. 

§  101.  Title  or  claim  to  property. 
[a]     (Sup.  1884) 
Title  to  land  may  be  affected  by  an  estop- 
pel in  pais.— Pitcher  v.  Dove,  99  Ind,  175. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  {  293.. 
See,  also,  16  Cyc.  p.  783, 

§106.  AvaUmbiUty  mt  law. 

La]    (Sap.  1855) 
An  equitable  estoppel  is  available  at  law 
as  well  as  in  equity. — Dickersbn  v.  Board  of 
Com'rs.  of  Ripley  County,  6  Ind.  128,  63  Am. 
Dec.  373. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  {{  291,  299. 


(E)  PLEADING.  EVIDENCE,  TRIAL,  AND 
REVIEW. 

Pleading  in  action  to  enforce  assessment  for 
public  improvement,  see  Municipal  Corpo- 
rations, i  567. 

§  107.   Pleadims  a«  element  of  oauae  of 
action. 

[a]  (Sap.  1903) 
In  an  action  to  enforce  tbe  collection  of 
an  assessment  for  a  street  improvement,  plain- 
tiff cannot  rely  on  an  estoppel  because  of  de- 
fendant's failure  to  object  to  the  performance 
of  tbe  work,  where  such  estoppel  is  not  set  up 
in  the  complaint.— Taylor  v.  Patton,  66  N.  E. 
91,  160  Ind.  4. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  297. 
See,  also,  16  Cyc.  pp.  806-80a 

§  108.  Demurrer  railing  defense. 
[a]  (Sap.  1875) 
Where  an  estoppel  by  record  plainly  ap- 
peals on  the  face  of  a  complaint  or  answer,  it 
is  not  necessary  to  set  it  up  in  answer  or  re- 
ply, but  the  question  may  be  raised  by  demur- 
rer.—Greenup  V.  Crooks,  50  Ind.  410. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  298. 
See,  also,  16  Cyc.  p.  809. 
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§  109.  Pleadims  a«  defemi«. 

Fob  Cases  fbom  Otheb  States, 

Seb  19  Cent.  Dig.  Estop.  §$  299-303. 
See,  also,  16  Cyc.  pp.  S09,  810. 

S  110.  — ^  Keceislty. 
[a]     (Sup.  ise?) 

Under  the  provisions  of  2  Gav.  &  II.  St. 
p.  87,  an  estopi>eI  in  pais  cannot  be  shown  un- 
der a  general  denial,  but  must  be  specially 
pleaded.--Wood  v.  Ostram,  29  Ind.  177. 

[b]  An  equitable  estoppel  must  be  pleaded. — 
(Sup.  1881)  Robbins  v.  Magee,  76  Ind.  381; 
(1884)  Clauser  v.  Jones,  100  Ind.  123;  (1885) 
City  of  Delphi  v.  Startzman,  104  Ind.  343,  3 
N.  B.  937 ;  (Sup.  1887)  Fleener  v.  Claman,  14 
N.  E.  76,  112  Ind.  288;  (1893)  Board  of  Com'rs 
of  Carroll  County  v.  O'Connor,  137  Ind.  622, 
35  N.  E.  1006,  37  N.  E.  16;  (1894)  Bowles  v. 
Trapp,  139  Ind.  55,  38  N.  E.  406;  (1895)  Kief- 
er  V.  Klinsick,  42  N.  E.  447,  144  Ind.  46; 
(1898)  Center  School  Tp.  v.  State  ex  rel.  Board 
of  School  Corners  of  Indianapolis,  49  N.  E.  961, 
150  Ind.  168;  (1898)  Frain  v.  Burgett,  50  N. 
E.  873,  52  N.  E.  395,  152  Ind.  55;  (1902)  In- 
ternational Building  &  Loan  Ass*n  v.  Watson, 
64  N.  B.  23,  158  Ind.  508;  (1903)  Adams  v. 
Adams,  66  N.  E.  153,  160  Ind.  61. 

[c]  (Sap.  1902) 

In  a  firuit  to  foreclose  a  mortgage  executed 
by  a  husband  and  wife  on  the  wife's  separate 
property,  where  she  pleads  suretyship,  if  she 
has  in  any  manner  legitimately  estopped  her- 
aelt  from  asserting  the  alleged  invalidity  of  the 
contract  on  the  ground  that  she,  as  a  married 
woman,  had  entered  into  it  as  a  surety,  such 
matter  of  estoppel  waa  required  to  be  set  up 
as  a  defense,  as  facts  creating  an  estoppel  to 
be  available  must  be  specially  pleaded.— Inter- 
national Building  &  Loan  Ass'n  v.  Watson,  64 
N.  E.  23,  158  Ind.  508. 

[d]  (Sup.  1904) 

A  defense  by  way  of  estoppel  is  not  avail- 
able under  a  general  denial.— Webb  v.  John 
Hancock  Mut.  Life  Ins.  O).,  69  N.  E.  1006, 
162  Ind.  616,  66  L.  R.  A.  632. 

[e]  (Sup.  1907) 

WTiere,  in  an  action  for  extra  work  done 
under  a  contract,  plaintiff  alleges  that  it  did 
the  work  in  its  endeavor  to  carry  out  the  con- 
tract, and  that  it  h^d  no  knowledge  that  the 
work  was  not  included  in  the  contract,  defend- 
ant cannot  plead  as  estoppel  that  plaintiff  did 
have  such  knowledge,  since  it  would  be  neither 
a  denial  nor  the  allegation  of  new  matter,  as 
required  by  Bums'  Ann.  St.  1901,  |  350;  and 
defendant  is  therefore  within  the  rule  that  an 
p8toppel  in  pais,  though  not  specially  pleaded, 
is  not  waived  where  there  is  no  opportunity  to 
plead  it.— Cleveland,  C,  O.  &  St.  L.  R.  Co.  v. 
Moore,  170  Ind.  328,  82  N.  E.  52,  84  N.  E.  540. 

Fob  Cases  fbom  Otheb  States, 
See  19  CErrr.  Dig.  Estop.  §  300. 
See,  also,  16  Cyc.  p.  809. 


§112.  —  Snfflolemoy  of  Allecmtions, 

[a]  (Sup.  1864) 

In  a  suit  against  a  railroad  company  to  re- 
cover for  land  belonging  to  complainant,  taken 
for  the  use  of  the  road,  the  answer  alleged  that 
a  certain  one,  being  in  possession  of  the  land 
and  claiming  the  ownership  with  full  knowledge 
of  complainant,  died,  leaving  a  widow  and  mi- 
nor heirs;  that  the  guardian  of  such  heirs  sold 
the  land  to  defendant  company  under  an  order 
of  sale,  and  that  the  sale  was  confirmed  by  the 
court;  and  that  afterwards  complainant,  the 
grandfather  of  such  minors,  on  becoming  their 
guardian,  brought  suit  against  the  former  guard- 
ian on  his  bond,  setting  out  the  sale  and  re- 
ceipt of  the  purchase  money,  alleging  the  failure 
to  pay  over  the  full  amount  so  received,  and 
asking  judgment  for  $1,500,  which  defendant 
insisted  was  an  affirmation  of  the  judicial  sale 
and  estopped  complainant  from  maintaining  his 
suit.  Heldf  that  the  answer  was  not  good  as 
a  plea  in  estoppel,  since  it  did  not  show  that 
defendant  purchased  the  lot  or  paid  the  consid- 
eration on  faith  of  some  act  or  statement  of 
complainant,  or  of  his  silence  under  circum- 
stances which  required  him  to  speak  and  dis- 
close his  title,  nor  any  act  of  complainant  sub- 
sequent to  such  purchase  which  amounted  to  a 
ratification  of  the  sale  made  by  the  former 
guardian.— Terre  Haute,  A.  &  St.  L.  R,  Co.  v. 
Norman,  22  Ind.  63. 

[b]  (Sup.  1873) 

Where  a  complaint  praying  for  an  injunc- 
tion to  restrain  the  collection  of  a  tax  assessed 
for  the  construction  of  a  gravel  road,  under  the 
act  of  1865,  alleges  for  cause  the  illegality  of 
the  assessment,  an  answer  of  estoppel,  on  the 
ground  that  plaintiffs  stood  by  while  the  work 
progressed,  etc.,  is  defective,  which  does  not  al- 
lege that  the  tax  was  collectible,  or  that  the 
treasurer  was  about  to  collect  or  was  threaten- 
ing to  collect  the  tax,  or  show  that  the  plaintiffs 
had  a  right  of  action  for  which  they  might  have 
instituted  proceedings  earlier  to  enjoin  the  col- 
lection of  the  tax.— Sim  v.  Hurst,  44  Ind.  579. 

[c]  (Sup.  1881) 

In  an  action  for  a  partition  wherein  plain- 
tiff claimed  an  interest  in  the  land  by  a  devise 
from  one  to  whom  the  same  had  been  conveyed, 
defendant's  answer  attempted  to  set  up  a  mat- 
ter of  estoppel  by  alleging  that  before  defendant 
became  a  purchaser  of  the  land,  and  before  the 
deed  on  which  plaintiff  relied  was  executed,  the 
grantor  to  whom  an  interest  in  the  lands  had 
descended  informed  him  that  he  had  no  interest 
in  the  lands.  Held,  that  the  answer  was  defec- 
tive, in  that  for  aught  that  appeared  therein  the 
statement  on  which  defendant  relied  may  have 
been  before  any  portion  of  the  land  had  descend- 
ed to  the  grantor.— Patterson  v.  Nixon,  79  Ind. 
251. 

[d]  Where  an  estoppel  is  relied  on,  it  must  be 
pleaded  with  particularity  and  precision. — (Sup. 
1881)  Sims  V.  City  of  Frankfort.  79  Ind.  446; 
(1882)  Cole  V.  Lafontaine,  84  Ind.  446;    (1884> 
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Anderson  y.  Hubble,  93  Ind.  570,  47  Am.  Rep. 
394;  (1897)  Dudley  v.  Pigg,  48  N.  B.  642,  149 
Ind.  363. 

[e]      (Svp.  1882) 

An  answer  to  a  petition  of  an  administra- 
tor to  sell  lands  to  pay  a  debt  to  parties  named, 
which  had  been  allowed  by  the  court  against 
the  estate,  that  defendant  was  a  purchaser 
from  an  heir  to  whom  the  land  was  awarded  by 
judgment  in  partition,  with  the  knowledge  and 
oouFent  of  the  administrator,  or  that  defendant 
purchased  the  land  from  the  heirs  for  full  value, 
with  and  on  the  faith  of  the  administrator's 
consent  to  such  purchase,  shows  no  estoppel, 
and  is  bad,  as  it  does  not  plead  with  particu- 
larity and  certainty  the  facts  constituting  the 
alleged  estoppel.— Oole  y.  Lafontaine,  84  Ind. 
446. 

[f]  (Sup.  1888) 

Where  an  estoppel  is  pleaded,  the  facts  es- 
sential to  its  existence  must  be  clearly  averred. 
—Stewart  y.  Beck,  90  Ind.  458. 

[g]  (Svp.  1883) 

In  an  action  by  a  widow  to  disaffirm  a  con- 
veyance by  her  husband  of  his  lands,  on  the 
ground  that  she  was  a  minor  at  the  time  of 
joining  in  such  conveyance,  an  answer  alleging 
that  defendants  have,  with  the  knowledge  of 
plaintiff,  made  valuable  and  lasting  improve- 
ments on  the  land,  but  not  showing  the  nature 
of  such  improvements  nor  when  they  were 
made,  is  insufficient  as  a  plea  of  estoppel.— 
Richardson  v.  Pate,  93  Ind.  423,  47  Am.  Rep. 
374. 

[h]     (Sap.  1885) 

No  intendments  are  made  in  favor  of  a 
plea  of  estoppel,  but  it  is  incumbent  on  the 
pleader  to  fully  plead  all  the  facts  essential  to 
the  existence  of  the  estoppel.— Troyer  v.  Dyar, 
102  Ind.  396,  1  N.  E.  728. 

[1]  (S«p.l887) 
A  plea  of  estoppel  which  does  not  show 
that  the  party  sought  to  be  estopped  misrepre- 
sented  or  concealed  any  facts  from  the  party 
claiming  an  estoppel,  or  that  the  latter  was  in- 
duced to  act  in  the  premises  by  anything  said 
or  done  by  the  former,  is  demurrable.— Baals  v. 
Stewart,  109  Ind.  371,  9  N.  B.  403. 

m  (App.1895) 
In  an  action  to  foreclose  a  mechanic's 
lien,  and  for  judgment  of  foreclosure  against  a 
junior  mortgagee,  an  answer  which  alleges  that 
plaintiff  informed  the  mortgagee  that  he  released 
his  lien,  and  thereby  induced  the  mortgagee  to 
advance  money,  and  accept  a  mortgage  on  the 
property  as  security  therefor,  and  that  plaintiff, 
with  full  knowledge  of  all  the  facts,  accepted, 
and  still  retains,  a  part  of  the  money  so  ad- 
vanced, is  not  demurrable.— Acker  v.  Massman 
12  Ind.  App.  696,  41  N.  B.  77. 

[k]    (App.1895) 

Where  a  married  woman,  in  an  action  on 
her  note,  relies  on  defenses  that  she  was  mar- 


ried when  she  made  it,  and  that  it  was  given  for 
the  debt  of  a  third  person,  and  was  without 
consideration,  a  reply  setting  up  estoppel  in 
pais  by  her  statements  need  not  allege  that  she 
had  knowledge  of  the  defenses  when  she  made 
the  statement  and  promise  to  pay.— Stephenson 
V.  Clayton,  14  Ind.  App.  76,  42  N.  B.  491. 

m  (App.  1896) 
A  reply  stating  that  defendant,  whose 
name  was  forged  to  the  note  in  suit,  after  the 
maturity  of  the  note,  on  being  asked  about  its 
payment,  admitted  his  liability  thereon,  and 
that  he  would  stand  good  for  it;  that  plain- 
tiff refrained  from  suing  the  other  maker,  who 
had  forged  defendant's  name,  and  who  at 
the  time  was  worth  sufficient  property  out  of 
which  plaintiff  could  have  secured  payment  of 
the  note;  that  plaintiff  had  extended  the  time 
of  payment,  and  that  the  other  grantor  was 
insolvent,— does  not  sufficiently  plead  an  estop- 
pel, where  it  is  not  alleged  that  the  note  was 
shown  to  defendant,  or  that  he  admitted  he  ex- 
ecuted it.— Lewis  v.  Hodapp,  14  Ind.  App.  Ill, 
42  N.  E.  649,  66  Am.  St.  Rep.  295. 

[m]     (App.  1896) 

Rev.  St.  1894,  {  7051  (Rev.  St  1881,  § 
5206),  provides  that  when  the  property  of  any 
person  engaged  in  business  shall  be  seized,  or 
where  his  business  shall  be  suspended  by  the 
action  of  creditors,  or  put  into  the  hands  of  any 
assignee,  receiver,  or  trustee,  then  the  debts  ow- 
ing to  laborers  (not  exceeding  $50  to  each  em- 
ploy^) which  have  accrued  within  six  months 
preceding  the  seizure  shall  be  preferred  debts, 
and  shall  be  first  paid  in  full,  and,  if  there  be 
not  sufficient  to  pay  them  in  full,  then  the  same 
shall  be  paid  to  them  pro  rata  after  paying  costs. 
Held,  that  an  answer  of  estoppel  in  an  action 
thereunder,  counting  upon  plaintiffs  failure  tc 
make  known  his  claim,  is  bad,  when  defendant's 
want  of  knowledge  of  its  existence  is  no- 
where alleged.— Bell  v.  Iliner,  16  Ind.  App.  184, 
44  N.  E.  576. 

[n]    (App.  1902) 

In  an  action  for  rent  of  certain  personalty, 
an  answer  alleging  that  plaintiff  had  represent- 
ed to  defendant  that  he  bad  sold  the  property 
a  year  before  to  a  third  person,  who  was  in 
possession  and  from  whom  defendant  purchas- 
ed, sets  up  an  equitable  estoppel;  it  not  being 
necessary  to  allege  plaintiff's  actual  knowledge 
of  the  facts,  nor  that  the  representations  were 
made  with  intention  that  defendant  should  act 
on  them— Hufford  v.  Lewis,  64  N.  B.  99,  29 
Ind.  App.  202. 

[o]      (Svp.  1906) 

When  an  estoppel  is  relied  on,  it  must  be 
set  forth  with  particularity  and  precision,  and 
nothing  can  be  supplied  by  inference  or  intend- 
ment; and  where  a  reply  alleged  facts  estopping 
defendant  to  set  np  his  defense,  but  failed  to 
allege  ignorance  of  the  truth  of  matters  alleged 
in  estoppel,  the  reply  was  insufficient. — Bar- 
tholomee  v.  Tovm  of  Lowell,  72  N.  B.  1030,  165 
Ind.  224. 
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fp]      (App.  1905) 

A  cross-complaint  by  defendant,  in  an  ac- 
tion by  the  heirs  of  a  decedent,  which  alleges 
the  making  of  a  contract  by  decedent  by  the 
terms  of  which  defendant  was  to  take  posses- 
sion of  the  real  estate  in  controversy  and  take 
care  of  decedent  during  his  life,  in  considera- 
tion of  which  he  would  convey  the  land  to  de- 
fendant; that  he  entered  into  possession  of  the 
land  and  performed  his  part  of  the  contract; 
and  that  subsequently  decedent  executed  a  deed 
to  him,  depositing  it  with  a  third  person,  but  in- 
forming him  that  he  could  have  possession  of 
the  deed  at  once,  if  he  wished— is  sufficient  to 
authorize  the  court  to  find  that  decedent  had  by 
his  declaration  and  the  procurement  of  services 
estopped  himself  and  his  heirs  from  denying  the 
delivery  of  the  deed.— Fifer  v.  Rachels,  76  N.  E. 
18G,  37  Ind.  App.  275. 

For  Cases  fbom  Other  States, 
See  19  Cent.  Dig.  Estop.  §  302. 
See,  also,  16  Cyc.  p.  810. 

§  113.  —  Reply  or  demurrer  to  plem  or 
mmiwer. 

[a]  (Svp.  1887) 

If  the  declaration  show  that  the  defendant 
is  estopped  to  deny  the  facts  contained  in  his 
plea,  the  plaintiff  need  not  reply  the  estoppel, 
but  demur.— Trimble  v.  State,  4  Blackf.  435. 

[b]  (Sap.  1861) 

Where  an  estoppel  by  the  execution  of  a 
mortgage  was  apparent  on  the  face  of  the  plead- 
ings, but  no  demurrer  to  the  answer  was  filed, 
and  issue  was  taken  on  the  objectionable  parts 
of  the  answer,  plaintiff  waived  the  conclusive- 
ness of  the  estoppel,  and  formed  an  issue  of  fact 
on  which  defendants  were  entitled  to  offer  evi- 
dence.—French  V.  Blanchard,  16  Ind.  143. 

[c]  (Sap.  1872) 

Where  defendant  pleads  facts  intended  to 
constitute  an  estoppel,  the  failure  to  demur 
waives  the  question  as  to  the  sufficiency  of 
such  facts.— Atkinson  v.  Ivindsey,  39  Ind.  296. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  303. 
See,  also,   16  Cyc.  p.  810. 

§  114.  Pleading  in  avoidance  of  defense. 
[a]  (Sap.  1906) 
While,  in  an  action  on  a  note,  no  reply  is 
necessary  to  answer  of  non  est  factum,  it  is 
proper  to  plead  by  way  of  reply  facts  showing 
that  defendant  is  estopped  from  setting  up  the 
defense  contained  in  the  answer.— Bowen  v. 
Laird,  77  N.  E.  852,  166  Ind.  421. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  304. 
See,  also,  16  Cyc.  p.  810. 

§  116.  Preinmptioni      and      bnrden      of 
proof. 
[a]     (Sap.  1884) 
Where  a  noncommercial  note  is  shown  to 
have  been  given  without  consideration,  and  the 


assignee  claims  a  right  to  enforce  it  on  the 
ground  of  estoppel,  the  burden  of  showing  the 
facts  constituting  the  estoppel  rests  on  the  as- 
signee.—Second  Nat.  Bank  of  Lafayette  v.  Bra- 
dy, 96  Ind.  498. 

[b]     (Sap.  1908) 

The  burden  is  on  parties  who  would  rely 
on  the  fruits  of  an  election  to  treat  a  mortgage 
as  invalid  to  show  a  course  of  conduct  inconsis- 
tent with  a  right  asserted  under  it.— First  Nat. 
Bank  of  Peoria  v.  Farmers'  &  Merchants*  Nat. 
Bank  of  Wabash,  171  Ind.  323,  86  N.  E.  417. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  306. 
See,  also,  16  Cyc.  p.  811. 

§117.  Admiisibility  of  OTidenoe.  . 
[a]      (Sap.  1884) 

An  estoppel  to  claim  title  to  land,  as  by 
falsely  representing  the  location  of  a  boundary 
line,  may  be  established  by  parol  evidence.— 
Pitcher  v.  Dove,  99  Ind.  175. 

For  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  307. 
See,  also,  16  Cyc.  p.  812. 

§  118.   "Weislit    and    snAcienoy    of    OTi- 
denoe. 
[a]     (App.  1905) 
An  estoppel  to  be  available  must  be  estab- 
lished  by   evidence.— Heck   v.    Greenwood   Tel. 
Co.,  73  N.  E.  960,  35  Ind.  App.  244. 

For  Cases  from  Other  States, 

See  19  Cent.  Dig.  Estop.  §§  306,  308. 
■See,  also,  16  Cyc.  p.  812. 

$  120.   Initrnotioni. 

Repetition  of  instructions,  see  Trial,  $  229. 

[a]  (Sap.  1861) 

In  a  suit  brought  to  recover  lands  from 
the  vendees  of  parties  holding  title  under  a 
judgment  void  for  want  of  jurisdiction,  it  was 
held  that  an  instruction  "that,  to  constitute 
an  equitable  estoppel,  it  must  be  shown  that 
the  plaintiffs  were  apprised  of  each  sale  to  in- 
nocent vendees  before  it  was  made,  so  that  they 
might  have  had  opportunity  to  inform  the  pur- 
chaser of  their  interest  in  the  property,**  was 
well  enough;  its  evident  meaning  being  that  it 
must  be  shown  that  the  rlaintiffs  were  apprised 
of  each  intended  sale,  etc.,  before  it  was  made, 
and  it  could  not  have  been  understood  other- 
wise.—Cox  V.  Matthews,  17  Ind.  367. 

[b]  (Sap.  1901) 

A  charge  that  if  a  fair  preponderance  of 
the  evidence  showed  that  the  wife  was  tlie  own- 
er of  property  mortgaged  by  the  husband,  and 
that  the  property  was  mortgaged  without  her 
knowledge  or  consent,  or  if  it  was  executed  with 
her  consent,  and  the  mortgagee  knew  that  it 
was  hers  and  that  it  was  mortgaged  to  secure 
her  husband'b  debts,  he  could  not  recover  it,  is 
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not  misleading,  as  throwing  the  burden  on  the 
wife  of  disproving  the  mortgagee's  plea  of  es- 
toppel; other  instructions  having  been  given 
which  explicitly  told  the  jury  that  the  plea  of 
estoppel  must  be  established  by  a  fair  prepon- 
derance of  the  evidence. — Morgan  v.  Iloadley,  59 
N.  E.  935,  loG  Ind.  320. 

Fob  Cases  from  Other  States, 
See  19  Cent.  Dig.  Estop.  §  310, 
See,  also,  16  Cyc.  p.  813. 

ESTRAYS. 

See-' 

Animals,  §§  58-65. 

Money  arising  from  sale  of  as  part  of  common 
school  fund.  Schools  and  School  Dis- 
tricts, f  17. 


EVANSVILLL 

iSfce— 

Means  of  defraying  expenses  of  public  improve- 
ments.   Municipal  Corporations,  §  288. 

Town  plat  of.  Municipal  Corporations,  § 
43. 

EVASION. 

Exemption  laws,  see  Exemptions,  {  134. 


EVICTION. 

See — 

Purchaser,  as  breach  of  covenant  of  warranty. 
Covenants,  |  102. 
As  defense   to  action   for  price.     Vendor 
AND  Purchaser,  §§  308,  310. 
Tenant.    Landlord  and  Tenant,  §§  173-180. 
As  affecting  liability  for  rent.     Landlord 
AND  Tenant,  §  190. 
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EVIDENCE. 

Scope-Note. 

[INCLUDES  meanf  of  ascertaining  the  truth  respecting  matters  of  fact  in  issue  in  civil 
actions  and  proceedings  in  general ;  admissibility  for  that  purpose  of  relevant  facts,  state- 
ments, oral  or  written,  opinions,  character,  reputation,  etc. ;  modes  of  proof  and  production 
of  evidence  other  than  testimony  of  witnesses,  particularly  documentary  evidence,  and  ex- 
clusion of  oral  by  documentary  evidence;  burden  of  making  proof,  and  operation  of  pre- 
sumptions;  and  sufficiency  and  effect  of  evidence  in  civil  cases  in  general. 

[EXCLUDES  competency  of  witnesses,  attendance,  and  production  of  documents,  etc., 
by  witnesses,  and  examination  and  credibility  of  witnesses  (see  Witnesses);  taking  and 
use  of  written  testimony  (see  Depositions;  Affidavits) ;  acknowledgment  and  record  of 
written  instruments  (see  Acknowledgment;  Records) ;  estoppel  to  assert  or  deny  matters  of 
fact  (see  Estoppel) ;  discovery  of  evidence  (see  Discovery) ;  evidence  to  sustain  particular 
causes  of  action  or  defenses  thereto  (see  Contracts;  Torts;  and  specific  heads);  evidence 
in  particular  forms  of  civil  actions  (see  titles  of  various  forms  of  action) ;  evidence  to  sus- 
tain or  defeat  particular  remedies  In  actions  (see  Arrest;  Attachment;  and  other  specific 
heads) ;  evidence  In  actions  for  particular  forms  of  relief  <see  Divorce;  Ejectment;  Re* 
plevin;  Specific  Perform^ince ;  and  other  specific  heads) ;  evidence  in  civil  proceedings 
other  than  actions  (see  Habeas  Corpus;  Mandaimis;  and  titles  of  other  special  proceed- 
ings) ;  rules  of  evidence  peculiar  to  procedure  in  equity  (see  Equity),  In  admiralty  (see  Ad- 
miralty; Shipping;  Collision),  or  under  insolvent  acts  (see  Insolvency)  or  bankrupt  acts 
(see  Bankruptcy) ;  evidence  In  criminal  prosecutions  (see  Crimdnal  Law;  and  titles  of  par- 
ticular crimes) ;  admissibility  of  evidence  as  dependent  on  pleadings,  and  what  constitutes 
variance  and  Its  effect  (see  Pleading) ;  practice  in  reception  of  evidence  (see  Trial;  Ref- 
erence) ;  province  of  court  and  Jury  as  to  questions  of  fact,  and  instructions  to  juries  on 
weight,  etc.,  of  evidence  (see  Trial) ;  correction  of  errors  and  review  of  decisions  in  regard 
to  admission  or  rejection  of  evidence  or  involving  sufficiency  or  weight  of  evidence  (see 
Exceptions,  Bill  of;  Neto  Trial;  Appeal  and  Error),  For  complete  list  of  matters  ex- 
cluded, see  cross-references,  post.] 

'Analysis. 
I.  Judicial  Notice. 

§    5.  Matters  of  common  knowledge  in  general. 

§    6.  Course  and  laws  of  nature. 

§    7.  Qualities  and  properties  of  matter. 

§    8.  Operation  and  effect  of  natural  forces. 

§    9.  Scientific  facts  and  principles. 

§  10.  Geographical  facts. 

§  11.  Historical  facts. 

§  12.  Statistical  facts. 

§  13.  Phenomena  of  animal  and  vegetable  life. 

§  16.  Language,  words  and  phrases,  and  abbreviations. 

§  17.  Time,  days,  and  dates. 

§  18.  Weights,  measures,  and  values. 

§  19.  Matters  of  art  and  skill. 

§  20.  Management  and  conduct  of  occupations. 

§  21.  Customs  and  usages. 

§  22.  Corporations  and  associations  and  members  thereof. 

§  23.  Matters  relating  to  government  and  its  administration  in 

general. 
§  24.  Nature  and  constitution  of  government. 
§  25.  Political  divisions  and  bodies. 
§  27.  Laws  of  the  state. 

§  28.  In  general. 

§  29.  Public  statutes. 

§  30.  Private  statutes. 
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I.  Judicial  Notice — Continued. 

§  31. Charters  of  public  and  private  corporations. 

§  32.  Municipal  ordinances. 

§  34.  Laws  of  United  States. 

§  35.  Laws  of  other  states. 

§  37.  Laws  of  foreign  countries. 

§  41.  Existence,  organization,  and  terms  of  courts. 

§  42.  Rules  and  procedure  of  courts. 

§  43.  Judicial  proceedings  and  records. 

§  44.  Offices  and  official  position  and  authority. 

§  45.  Elections  and  appointments  to  office. 

§46.  Official  proclamations  and  orders. 

§  47.  Administrative  rules  and  regulations. 

§  48.  Official  proceedings  and  acts. 

§  49.  Official  signatures  and  seals. 

II.  Presumptions. 

§  53.  Nature  and  scope  in  general. 

§  54.  Grounds. 

§  66.  Identity  of  persons  and  things. 

§  66.  Personal  status  and  condition  in  general. 

§  67.  Nature  and  condition  of  property  or  other  subject-matter. 

§  59.  Love  of  life  and  avoidance  of  danger. 

§63.  Sanity. 

§64.  Intent. 

§  66.  Knowledge  of  law. 

§  67.  Continuance  of  fact  or  condition. 

§  70.  Making,  validity,  and  genuineness  of  writings. 

§  71.  Mailing,  and  delivery  of  mail  matter. 

§  73.  Corporate  acts  and  records. 

§  74.  Evidence  withheld  or  falsified. 

§  75.  In  general. 

§  77.  Failure  to  call  witness. 

§  78.  Suppression  or  spoliation  of  evidence. 

§  80.  Laws  of  other  states. 

§  82.  Judicial  proceedings. 

§  83.  Official  proceedings  and  acts. 

§  84.  Particular  facts. 

§  85.  Operation  and  effect. 

§  87.  Presumptions  of  fact. 

§  89.  Rebuttal  of  presumptions  of  fact. 

III.  Burden  of  Proof. 

§  90.  Nature  and  scope  in  general. 

§  91.  Party  asserting  or  denying  existence  of  facts. 

§  92.  Proof  of  negative. 

§  93.  Facts  within  knowledge  of  adverse  party. 

§  94.  Extent  of  burden  in  general. 

§  95.  Elements  of  cause  of  action  or  claim. 

§  96.  Matters  of  defense  and  rebuttal. 

§  98.  Failure  to  sustain  burden. 

IV.  Relevancy,  Materiality,  and  Competency  in  General. 

(A)  Facts  in  Issue  and  Relevant  to  Issues. 
§  99.  Relevancy  in  general. 
§  100.  Circumstantial  evidence  of  facts  in  issue. 
§  103.  Personal  status  and  condition. 

§  105.  Nature  and  condition  of  property  or  other  subject-mat- 
ter. 
§  106.  Character  or  reputation. 
§  107.  Pecuniary  condition. 
§  108.  Motive  and  intent. 
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IV.  Relevancy,  Materiality,  and  Competency  in  General — Continued. 

(A)  Facts  in  Issue  and  Relevant  to  Issues — Continued. 

§  109.  Knowledge. 

§  110.  Statements  and  conduct  of  parties. 

§  111.  Customs  and  course  of  business. 

§  112.  Value  of  services. 

§  113.  Value  or  market  price  of  property. 

§  114.  Facts  relevant  to  particular  issues. 

§  115.  Matters  showing  relevancy  of  other  facts. 

§  116.  Matters  explanatory  of  facts  in  evidence  or  of  inferences 

therefrom. 
§  117.  Evidence  irrelevant  unless  preceded  or  followed  by  other 

evidence. 

(B)  Res  Gest^. 

§  118.  Nature  of  doctrine  in  general. 

§  119.  Facts  forming  part  of  same  transaction. 

§  120.  Acts  and   statements  accompanying  or  connected  with 

transaction  or  event. 

§  121.  In  general. 

§  122.  Before  transaction  or  event. 

§  123.  After  transaction  or  event. 

§  124.  Acts  and  statements  of  person  sick  or  injured. 

§  125.  In  general. 

§  120.  Statements  as  to  cause  of  injury. 

§  127.  Statements  as  to  and  expressions  of  personal  injury 

or  suffering. 
§  128.  Statements  to  physicians. 

(C)  Similar  Facts  and  Transactions. 

§  129.  Relation  to  issues  in  general. 

§  130.  Exclusion  as  res  inter  alios  acta. 

§  131.  Similarity  of  conditions. 

§  133.  Showing  intent  or  malice  or  motive. 

§  135.  Fraud. 

§  137.  Showing  knowledge. 

§  139.  Showing  custom  or  course  of  business. 

§  140.  Showing  methods  of  preventing  injury. 

§  141.  Other  injuries  or  accidents  from  same  or  similar  causes. 

§  142.  Showing  value. 

(D)  Materiality. 

§  143.  Importance  in  general. 

§  144.  Certainty. 

§  145.  Remoteness. 

§  146.  Tendency  to  mislead  or  confuse. 

§  147.  Negative  evidence. 

(E)  Competency. 

§  148.  Nature  and  source  of  evidence  in  general. 
§  150.  Results  of  experiments. 

§  151.  Testimony  as  to  intent,  motive,  or  condition  of  mind. 
§  152.  Testimony  as  to  character  or  reputation. 
§  153.  Excuse  for  failure  to  testify  or  to  call  witness. 
§  155.  Evidence  admissible  by  reason  of  admission  of   similar  evi- 
dence of  adverse  party. 

V.  Best  and  Secondary  Evidence. 

§  157.  Necessity  and  admissibility  of  best  evidence. 
§  158.  Facts  or  transactions  described  in  or  evidenced  by  writ- 
ing. 
§  159.  Fact  of  making  or  existence  of  writing. 
§  160.  Contents  of  writings. 
§  161.  In  general. 
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V.  Best  and  Secondary  Evidence — Continued. 

§  162.  Judicial  acts,  proceedings,  and  records. 

§  164.  Corporate  acts,  proceedings,  and  records. 

§  165.  Conveyances,  contracts,  and  other  instruments. 

§  166.  Books  of  account. 

§  168.  Letters,  telegrams,  and  other  correspondence. 

§  171.  Writings  collateral  to  issues. 

§  172.  Admissions  as  to  contents  of  writings. 

§  173.  Original  writing  as  best  evidence. 

§  174.  In  general. 

§  175.  Public  records  or  documents. 

§  176.  Grounds  for  admission  of  secondary  evidence. 

§  177.  In  general. 

§  178.  Destruction  or  loss  of  primary  evidence. 

§  179.  Possession  or  control  of  primary  evidence. 

§  180.  Preliminaries  to  admission  of  secondary  evidence. 

§  181.  In  general. 

§  182.  Proof  as  to  existence  of  primal  y  evidence. 

§  183.  Proof  as  to  destruction  or  loss  of  and  search  for 

primary  evidente. 

§  185.  Notice  to  produce  primary  evidence. 

§  186.  Character  and  degrees  of  secondary  evidence. 
§  187.  Determination  of  question  of  admissibility. 

VI.  Demonstrative  Evidence. 

§  188.  Exhibition  of  person  or  object  in  general. 

§  192.  Wounds  and  other  injuries. 

§  196.  Writings  submitted  for  comparison. 

§  197.  In  general. 

§  198.  Reproduction  and  enlargement. 

VII.  Admissions. 

(A)  Nature^  Form,  and  Incidents  in  General 

§  200.  Nature  and  grounds  for  admission  in  general. 

§201.  Subject-matter. 

§  202.  Interest  of  party  and  relation  of  admission  thereto. 

§  203.  Capacity   of  person    making   admission,   and   voluntary 

character  thereof. 
§  205.  Mode  of  making  and  form  in  general. 
§  206.  Judicial  admissions. 

§  207.  In  general. 

§  208.  Pleadings. 

§  209.  Stipulations  and  agreed  statements. 

§  210.  Petitions,  affidavits,  and  depositions. 

§  211.  Testimony. 

§  212.  Offers  of  compromise  or  settlement. 

§  213.  In  general. 

§  215.  Statements  in  writing. 
§  216.  Oral  statements. 

§  217.  In  general. 

§  218.  Relating  to  matters  of  record  or  in  writing. 

§  219.    Acts  or  conduct. 

§  220.  Acquiescence  or  silence. 

(B)  By  Parties  or  Others  Interested  in  Event. 

§  221.  Parties  of  record. 

§  222.  In  general. 

§  224.  Real  party  in  interest. 
§  226.  Joint  interest. 

§  227.  Persons  suing  or  defending  in  different  character  or  ca- 
pacity. 
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VII.  Admissions — Continued. 

(C)  By  Grantors^  Former  Owners,  or  Privies. 

§  229.  Privies  and  former  owners  in  general. 

§  230.  Grantors,  vendors,  or  mortgagors  of  real  property. 

§  231.  Sellers  or  mortgagors  of  chattels. 

§  232.  Bankrupts  and  assignors  for  benefit  of  creditors. 

§  235.  Former  holders  of  bills  or  notes. 

§  236.  Testators  and  intestates. 

(D)  By  Agents  or  Other  Representatives. 

§  238.  Authority  at  time  of  admission. 
§  240.  Agents  or  employes. 

§  241.  In  general. 

§  242.  Scope  and  extent  of  agency  or  employment. 

§  243.  Admissions  before  or  after  transaction  or  event, 

§  244.  Corporate  officers  or  agents. 

§  245.  Public  officers  or  agents. 

§  246.  Attorneys. 

§  247.  Persons  referred  to  for  information. 

§  248.  Husband  or  wife. 

§  249.  Partners  and  joint  contractors. 

§  250.  Principal  or  surety. 

§  251.  Trustee  or  beneficiary. 

§  252.  Insured  or  beneficiary. 

§  253.  Conspirators  and  persons  acting  together. 

(E)  Proof  and  Effect. 

§  254.  Laying  foundation  for  impeachment  of  testimony  of  party. 
§  255.  Preliminary  evidence. 

§  256.  In  general. 

§  257.  Identity  of  title  or  interest. 

§  258.  Existence  and  extent  of  agency  or  authority. 

§  260.  Existence  of  conspiracy  or  common  purpose. 

§  262.  Mode  and  requisites  of  proof  of  admissions. 

§  263.  Explanation  or  limitation. 

§264.  Construction. 

§  265.  Conclusiveness  and  effect. 

VIII.  Declarations. 

(A)  Nature,  Form,  and  Incidents  in  General. 

§  266.  Nature  and  grounds  for  admission  in  general. 

§  268.  Statements  showing  physical  or  mental  condition. 

§  269.  Statements  showing  intent,  motive,  or  nature  of  act. 

§  271.  Self-serving  declarations  in  general. 

§  272.  Declarations  against  interest  in  general. 

§  273.  Declarations  of  person  in  possession  or  control  as  to  title 

or  possession. 
§  274.  Declarations  as  to  boundaries. 

(B)  By  Decedents  Against  Interest. 

§  276.  Declarations  against  interest  in  general. 

§  277.  Disparagement  of  title. 

§  278.  Statements  as  to  fact  or  nature  of  transfer  or  gift. 

(C)  As  to  Pedigree,  Birth,  and  Relationship. 

§  285.  Nature  of  questions   of  pedigree  and   matters   relating 

thereto. 
§  287.  Family  records. 
§  289.  Declarations  by  members  of  family. 
§  290.  In  general. 

(D)  As  TO  Matters  of  Public  or  General  Right  or  Interest. 

§  300.  Matters  of  private  interest  involved  with  public  right  or 
interest. 
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VIII.  Declarations — Continued. 
(E)  Proof  and  Effect. 

§  311.  Mode  and  requisites  of  proof  of  declarations. 
§  313.  Conclusiveness  and  effect. 

IX.  Hearsay. 

§  314.  In  general. 

§  315.  Statements  by  persons  other  than  parties  or  witnesses. 

§  317.  Oral  statements. 

§  318.  Writings. 

§  319.  Evidence  founded  on  hearsay. 

§  322.  Reputation  as  to  persons. 

§  323.  Market  value  shown  by  sales,  offers  to  purchase  or 

sell,  or  market  quotations. 
§  324.  Repute  as  to  facts. 

X.  Documentary  Evidence. 

(A)  Public  or  Official  Acts,  Proceedings,  Records,  and  Certif- 

icates. 
§  325.  Public  records,  documents,  and  publications  in  general. 
§  327.  Laws. 

§  330.  Ordinances. 

§  331.  Foreign  laws. 

§  332.  Judicial  acts  and  records. 

§  333.  Official  records  and  reports. 

§  334.  Official  certificates. 

§  336.  Records  of  conveyances  and  other  private  writings. 

(B)  Exemplifications,  Transcripts,  and  Certified  Copies. 

§  338.  Necessity  and  admissibility  in  general. 

§  339.  Statutory  provisions. 

§  340.  Judicial  records  and  proceedings. 

§  341.  Official  documents,  records,  and  proceedings  in  general. 

§  342.  Records  and  proceedings  in  land  office. 

§  343.  Records  of  conveyances  and  other  private  writings. 

§  345.  Requisites  of  exemplification  or  certificate. 

§  346.  Acts,  records,  and  judicial  proceedings  of  other  states. 

§  347.  In  general. 

§  348.  Requisites  of  exemplification  or  certificate. 

(C)  Private  Writings  and  Publications. 

§  352.  Corporate  records  and  proceedings. 

§  353.  Conveyances,  contracts,  and  other  instruments. 

§  354.  Books  of  account. 

§  355.  Private  memoranda  and  statements  in  general. 

§  357.  Letters,  telegrams,  and  other  correspondence. 

§  358.  Maps,  plats,  and  diagrams. 

§  359.  Photographs  and  other  pictures. 

§  360.  Books  and  other  printed  publications. 

§  362.  Statutes,  law  reports,  and  legal  text-books. 

§  364.  Mortality  tables  and  tables  of  expectancy  of  life. 

(D)  Production,  Authentication,  and  Effect. 

§  366.  Public  documents,  records,  exemplifications,  or  official  copies. 
§  368.  Compelling  production  by  adverse  party. 
§  369.  Preliminary  evidence  for  authentication. 

§  370.  Necessity  in  general. 

§  371.  Writings  collateral  to  issues. 

§  372.  Ancient  documents. 

§  373.  Form  and  sufficiency  in  general. 

§  374.  Attesting  witnesses. 

§  375.  Handwriting. 

§  376.  Books  of  account. 
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X.  Documentary  Evidence — Continued. 

(D)  Production,  Authentication,  and  Effect — Continued. 

§  378.  Letters,  telegrams,  and  other  correspondence. 

§  383.  Conclusiveness  and  effect. 

XI.  Parol  or  Extrinsic  Evidence  Affecting  Writings. 

(A)  Contradicting,  Varying,  or  Adding  to  Terms  of  Written  In- 

strument. 

§  384.  Grounds  for  exclusion  of  extrinsic  evidence. 

§  385.  Writings  excluding  extrinsic  evidence  in  general. 

§  386.  Judicial  records  and  proceedings. 

§  387.  Official  records  and  documents. 

§390.  Deeds. 

§  391.  Bills  of  sale. 

§393.  Leases. 

§395.  Mortgages. 

§  397.  Contracts  in  general. 

§  400.  Contracts  of  sale  or  exchange. 

§401.  Bonds. 

§  402.  Bills  and  notes. 

§  403.  Indorsements  and  transfers  of  bills  or  notes. 

§  405.  Contracts  of  insurance. 

§  407.  Contracts  of  carriage. 

§408.  Receipts. 

§  410.  Memoranda  not  constituting  contract  or  disposition  of 
property. 

§  412.  Writing  showing  alteration. 

§  413.  Evidence  extrinsic  to  writing  in  general. 

§  414.  Date  of  instrument. 

§  415.  Sustaining  validity  of  instrument. 

§  416.  Connection  of  contemporaneous  writings. 

§  417.  Matters  not  included  in  writing  or  for  which  it  does  not 
provide. 

§418.  Parties  to  instrument  or  obligation. 

§419.  Nature  of  consideration. 

§  420.  Existence  of  condition  or  contingency. 

§  422.  Existence  or  accrual  of  liability. 

§  423.  Nature  and  extent  of  liability. 

§  424.  Effect  of  writing  as  to  persons  not  parties  thereto  or 
privies. 

§  425.  Writings  collateral  to  issues  in  general. 

§  427.  Evidence  for  purpose  other  than  varying  rights  or  liabili- 
ties dependent  upon  terms  of  writing. 

(B)  Invalidating  Written   Instrument. 

§  428.  Grounds  for  admission  of  extrinsic  evidence. 

§  429.  Matters  affecting  validity  in  general. 

§  431.  Insufficiency  or  irregularity  of  execution  or  delivery. 

§  432.  Want  or  failure  of  consideration. 

§433.  Mistake. 

§434.  Fraud. 

§435.  Duress. 

§  436.  Undue  influence. 

§437.  Illegality. 

(C)  Separate  or  Subsequent  Oral  Agreement. 

§  439.  Grounds  for  admission  of  oral  evidence. 

§  440.  Prior  and  contemporaneous  collateral  agreements. 

§  441.  In  general. 

§  442.  Completeness  of  writing. 

§  443.  Relation  of  oral  agreement  to  writing. 

§  444.  Condition  precedent  to  obligation  under  writing. 

§  445..  Subsequent  agreements. 
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XI.  Parol  or  Extrinsic  Evidence  Affecting  Writings — Continued. 

(D)  Construction  or  Application  of  Language  of  Written   In- 

strument. 
§  448.  Grounds  for  admission  of  extrinsic  evidence. 
§  449.  Nature  of  ambiguity  or  uncertainty  in  instrument. 

§  450.  In  general. 

§  451.  Patent  ambiguity. 

§  452.  Latent  ambiguity. 

§  454.  Meaning  of  words,  phrases,  signs,  or  abbreviations. 

§  455.  In  general. 

§  456.  Peculiar  sense  of  terms  in  common  use. 

§  457.  Technical,  trade,  or  local  terms. 

§  458.  Relation  and  application  of  language  to  facts  in  general. 

§  459.  Identification  of  parties. 

§  460.  Identification  of  subject-matter. 

§  461.  Showing  intent  of  parties  as  to  subject-matter. 

§  462.  Showing  purpose  of  writing. 

(E)  Showing  Discharge  or  Performance  of  Obligation. 

§  465.  Agreement  as  to  performance  or  enforcement. 
§466.  Release  or  other  discharge  without  performance. 
§  467.  Estoppel  or  waiver. 
§  468.  Performance. 
§469.  Payment. 

XII.  Opinion  Evidence. 

(A)  Conclusions  and  Opinions  of  Witnesses  in  General. 

I  470.  Grounds  for  admission. 

§471.  Conclusions  and  matters  of  opinion  or  facts. 

§  472.  Matters  directly  in  issue. 

§  473.  Inferences  or  impressions  from  collective  facts. 

§  474.  Special  knowledge  as  to  subject-matter. 

§  47414.  Subjects  of  opinion  evidence  in  general. 

§  475.  Personal  identity  and  characteristics. 

§  476.  Age. 

§  477.  Bodily  appearance  or  condition. 

§  478.  Mental  condition  or  capacity. 

§  481.  Due  care  and  proper  conduct. 

§  483.  Nature,  condition,  and  relation  of  objects. 

§485.  Value. 

§  486.  In  general. 

§  487.  Services. 

§  488.  Real  property. 

§  489.  Personal  property. 

§491.  Time. 
§  492.  Rate  of  speed. 
§  493.  Cause  and  effect. 
§  494.  Damages. 

§  495.  In  general. 

§  496.  Injuries  to  the  per«on. 

§  497.  Injuries  to  property. 

§  498.  Breach  of  contract. 

§  498^/^.  Determination  of  question  of  competency. 
§  499.  Examination  of  witnesses. 

§  500.  Testimony  in  general. 

§  501.  Facts  forming  basis  of  opinion. 

§  502.  Cross-examination  and  re-examination. 

(B)  Subjects  of  Expert  Testimony. 

§  505.  Matters  of  opinion  or  facts. 

§  506.  Matters  directly  in  issue. 

§  507.  Matters  of  common  knowledge  or  observation. 
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XII.  Opinion  Evidence — Continued. 

(B)  Subjects  of  Expert  Testimony — Continued. 

§  508.  Matters  involving  scientific  or  other  special  knowledge 
in  general. 

§  509.  Bodily  condition. 

§  510.  Mental  condition  or  capacity. 

§  611.  Handwriting. 

§  512.  Due  care  and  proper  conduct  in  general. 

§  513.  Construction  and  repair  of  structures,  machinery,  and  ap- 
pliances. 

§  514.  Management  and  operation  of  vehicles,  machinery,  and 
appliances. 

§  518.  Construction  of  written  instruments. 

§  519.  Nature,  condition,  and  relation  of  objects. 

§  521.  Value. 

§  523.  Services. 

§  525.  Personal  property. 

§  526.  Cause  and  effect. 

§  527.  In  general. 

§  528. Injuries  to  the  person. 

§  530.  Damages. 

§  534.  Breach  of  contract. 

(C)  Competency  of  Experts. 

§  536.  Knowledge,  experience,  and  skill  in  general. 

§  537.  Bodily  and  mental  condition. 

§  539.  Machinery  and  mechanical  devices  and  appliances. 

§  539^2-  Construction  and  operation  of  railroads. 

§  542.  Physical  facts. 

§  543.  Value. 

§  5431^.  Damages. 

§  544.  Cause  and  effect. 

§  545.  Preliminary  evidence  as  to  competency. 

§  546.  Determination  of  question  of  competency. 

(D)  Examination  of  Experts. 

§  547.  Mode  of  examination  in  general. 

§  548.  Questions  and  answers  based  on  personal  knowledge  of 

expert. 
§  550.  Questions  and  answers  based  on  testimony  of  others. 
§  551.  Hypothetical  questions  and  answers. 

§  552.  In  general. 

§  553.  Form  and  sufficiency  of  questions. 

§  555.  Facts  forming  basis  of  opinion. 

§  558.  Cross-examination  and  re-examination. 

§  560.  Contradiction. 

(E)  Comparison  of  Handwriting. 

§  561.  Grounds  for  allowing  comparison. 
§  563.  Competency  of  expert. 
§  564.  Standard  of  comparison. 
§  566.  Examination  of  expert. 

(F)  Effect  of  Opinion  Evidence. 

§  568.  Opinions  of  witnesses  in  general. 
§  569.  Testimony  of  experts. 

§  570.  In  general. 

§  571.  Nature  of  subject. 

XIII.  Evidence  at  Former  Trial  or  in  Other  Proceeding 

§  575.  Grounds  for  admission  in  general. 
§  576.  Death  or  disability  of  witness. 
§  577.  Absence  of  witness. 
§  57714.  Nature  of  former  proceeding. 
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XIII.  Evidence  at  Former  Trial  or  in  Other  Proceeding — Continued. 

§  679.  Identity  of  issues. 

§  580.  Identity  of  parties. 

§  581.  Preliminary  evidence. 

§  582.  Mode  of  proof. 
.  XIV.  Weight  and  SufiBciency. 

§  584.  Weight  and  conclusiveness  in  general. 

§  585.  Statutory  provisions. 

§  586.  Positive  and  negative  evidence. 

§  587.  Circumstantial  evidence. 

§  588.  Credibility  of  witnesses  in  general. 

§  589.  Testimony  of  party. 

§  591.  Conclusiveness  of  evidence  on  party  introducing  it. 

§  592.  Evidence  introduced  by  adverse  party. 

§  593.  Evidence  improperly  admitted. 

§  595.  Inferences  from  evidence. 

§  596.  Degree  of  proof  in  general. 

§  597.  Sufficiency  to  support  verdict  or  finding. 

§  598.  Preponderance  of  evidence. 

§  599.  Elements  of  cause  of  action  or  claim. 

§  600.  Matters  of  defense  and  rebuttal. 

§  601.  Particular  facts  or  issues. 


Cross-References. 


Absence  of  evidence,  ground  for  continuance— 
Continuance,  |§  21-26. 
Cbiminal  Law,  §|  594-598. 
Ground  for  new  trial.     New  Tbial,  §  88. 
Admissibility    under    pleadings.      Equity,    §§ 

326,  37^-385. 
Affidavits. 

Applicability  of  instructions  to— 
Cbiminal  Law,  f  814. 
Tbial,  {  252. 
Comments  of  counsel  on— 

Cbiminal  Law,  |  720. 
Tbial,  |  12L 
Matters  not  sustained  by  evidence— 
Cbiminal  Law,  |  719. 
Tbial,  §  120. 
Comments  of  judge  on— 
Cbiminal  Law,  §  656. 
Tbial,  |  29. 
Competency   of,   to  contradict  witness.     Wit- 
nesses, i  406. 
To  corroborate  witness.    Witnesses,  §  414. 
Conformity    of    judgment    to    proofs.      Judg- 
ment, %  255. 
Depositions. 
Disco  VEBT. 
Documentary  evidence,  manner  of  introducing. 

Tbial,  §  39. 
Exceptions  to— 

Criminal  Law,  i  697. 
Tbial,  Si  99-103,  105. 
Incorporating  in   bill   of   exceptions.     Excep- 
tions, Bill  of,  %%  11-17. 
Instructions  as  to  rules  of— 

Criminal  Law,  §i  777-779,  781-789. 
Trial,  f§  204-208,  210,  211,  234-237. 
Instractions  excluding  or  ignoring.     Trial,   § 
253. 


Instructions    on,    as    invasion    of   province    of 
jury— 
Cbiminal  Law,  SI  756-759,  761-704. 
Tbial,  §S  185-195. 
Laws  affecting  rules  of  as  depriving  of  property 
without  due  process  of  law.     Constitu- 
tional Law,  I  266. 
As    impairing    vested    rights.      Constitu- 
tional Law,  §  109. 
Loss  of,  result  of  laches.     Equity,  {  73. 
Motion  to  strike  out— 
Criminal  Law,  i  696. 
Trial,  §f  8^-97. 
Newly    discovered    evidence,    ground    for   new 
trial— 
Criminal  Law,  §§  937-945. 
New  Tbial,  ||  99-108. 
Ground    for   review   of   judgment.     Judg- 
ment, §  335. 
Objections  to— 

Cbiminal  Law,  %%  690-098,  1036. 
Trial,  §§  73-78,  80-87. 
As  not  within  issues.    Pleading,  |  427. 
On  ground  of  insufficiency  of  bill  of  par- 
ticulars   or    variance    between    bill    and 
pleading.     Pleading,  §  429. 
On    ground    of    insufficiency    of    pleadings. 

Pleading,  §  428. 
On  ground  of  variance.     Pleading,  {  430. 
Offer  of  proof— 

Criminal  Law,  |  670. 
Trial,  %%  44-40. 
Perjury. 
Pleading  matters  of  evidence — 

Indictment  and  Information,  {  65. 
Pleading,  §  11. 
Pleading  matters  of  presumption — 

Indictment  and  Information,  %  62. 
Pleading,  §  7. 
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Practice  in  equity.     Equity,  S|  337-346,  404. 
On  trial  de  novo  on  appeal  from  justices' 
courts.     Justices  of  tue  Peace,  §  175. 
Presentation    by    counsel   in   criminal    prosecu- 
tion.    Criminal  Law,  §§  705,  700. 
Questions  of  fact  for  jury — 
Criminal  Law,  §§  733-749. 
Trial,  §§  134-148. 
Kebuttal     of    evidence    contradicting    witness. 
Witnesses,  §  407. 
Impeaching    character    of    witness.      Wit- 
nesses, §  300. 
Of     inconsistent     statements     by     witness. 
Witnesses,  §  304. 
Reception   at   hearing   before   referee.     Refer- 
ence, §§  02-66. 
At    new    trial.      Appeal    and    Error,    § 

1214. 
At  trial— 

Criminal  I^w,  §§  661-687, 
Equity,  §  385. 
Homicide,  §§  263-267. 
Rape,  §  56. 

Trial,   §§  32-105,  376-379. 
In   arbitration  proceedings.     Arbitration 
AND  Award,  §  34. 
Report  of,  with  decision  or  findings  of  referee. 

Reference,  §  94. 
Rulings  on,  ground  for  new  trial— 
Criminal  Law,   §  921. 
New  Trial,  §  35. 
Setting  out,  in  findings  by  court.    Trial,  §  393. 
Statement  and  review  of,  by  trial  court— 
Criminal  Law,  §  756. 
Trial,  §  185. 
Statutes  as.     Statutes,   S  234. 
Stipulations  as  to,  construction  and  operation. 
Stipulations,  §  14. 
Matters  concluded.     Stipulations,  §  18. 
Striking  from  pleading.     Pleading,  §  364. 
Surprise  at,  ground  for  continuance.    Continu- 
ance, §  31. 
Ground  for  new   trial — 
Criminal  Law,  §  936. 
New  Trial,  §§  89,  90. 
Verdict  or  findings  contrary  to,  ground  for  new 
trial— 
Criminal  Law,   §  935. 
New  Trial,  §§  67-72. 
Waiver  and  correction  of  errors  in  rulings  as 

to  admissibility  of.    Trial,  |§  410-414. 
Witnesses. 

A«  to  particular  facts  or  laaoea. 

♦See — 

Abandonment  of  highway.     IIiguways,   |  79. 

Of  office.    Taxation,  §  314. 
Acceptance  of  deed.     Deeds,  §§  194,  208. 

Of  gift.     Gifts,  |§  46-49. 
Accord  and  Satisfaction,  §  26. 
Acknowledgment.      Acknowledgment,    §§   59, 
60,  62. 
To  toll  statute  of  limitation.     Limitation 
OF  Actions,  §  196. 
Ademption  of  legacy.     Wills,  |  770. 
Adultery,  ground  for  divorce.    Divorce,  §§  115, 
129. 


Advancements^ 

Descent  and  Distribution,  §§  99,  114- 

116. 
Wills,  $  761. 
Adverse  Possession,  §§  27,  85,  95,  112-114. 
Agency.     Principal  and  Agent,  §§  18-23. 
Husband  for  wife  as  to  separate  property. 
Husband  and  W^ife,  §  138. 
Agreement    as   to   partition    of   land.      Parti- 
tion, §  4. 
Alienation  of  affections.    Husband  and  Wife, 

§  333. 
Alteration  op  Instruments,  §§  26-29. 
Amount  of  loss  under  insurance   policy.     In- 
surance, §  661. 
Annexation   of  territory   to  city.     Municipal 

Corporations,  |  35. 
Appointment    of    guardian.      Guardian    and 
Ward,  $  107. 
Of  officer.     Officers,  §  17. 
Of  receiver.     Banks  and  Banking,  |  82. 
Appropriation  of  waters.     Waters   and   Wa- 
ter Courses,   §  152. 
Arbitration  and  appraisal  of  loss  under  insur- 
ance policy.     Insurance,  S  665. 
Arrest.    False  Imprisonment,  |§  21-31. 
Assault  and  Battery,  §|  25-35. 
Assumption  of  debt  by  purchaser  of  mortgaged 
property.     Mortgages,  §  280. 
Of  risk  by  servant  injured.     Master  and 
Servant,  §§  265,  273,  280. 
Authority  of  agent— 

Insurance,  §  92. 

Principal  and  Agent,  §§  118-123. 
Of  attorney.    Attorney  and  Client,  S  72. 
Of  bank  officers  and  agents.     Banks  and 

Banking,  §  118. 
Of  corporate   officer  or   agent.     Corpora- 
tions, §  432. 
Of   special  or  substitute  judge.     Judges, 
«17. 
Awards    of    arbitrators.      Arbitration    and 

Award,  §§  86-89. 
Bar  of  statute  of  limitations.     Limitation  of 

Actions,  §§  194-197. 
Benefits    from    appropriation    of   property    for 

public  use.    Eminent  Domain,  §  299. 
Boundaries,  §§  33-37,  54. 
Breach  of  contract.     Contracts,  {  322. 

Of  contract  of  sale.     Vendor  and  Pur- 
chaser, §  350. 
Of  covenant.     Covenants,  §|  117-122. 
Of  warranty  of  goods  sold.    Sales,  §§  438- 
441. 
Cancellation  of  insurance  policy.     Insurance, 

§  235. 
Cause  of  action,  on  application   for  judgment 
by  default.    Judgment,  §  126. 
Of  death.     Death,  §  76. 
Of  injury  to  hired   animals.     Animals,   § 
27. 
Character  and  conduct  of  defendant  in  bastardy 
proceedings.    Bastards,  §  61. 
Of    prosecutrix    in    bastardy    proceedings. 

Bastards,  §  59. 
Of  witnesses  for  purpose  of  impeachment. 
Witnesses,  §§  352,  359-361. 


Thii  Diseit  is  compiled  on  the  Key-Number  System.    For  explanation,  see  page  iii. 


[4  Ind.  Dig.— Page  487] 


EVIDENCE. 


Character  and  habits  of  decedent     Death,  §    Corporate  existence— 


68. 
Of  person  injured.     Damages,  §  100. 
Character   of  defendant  as   affecting  damages. 
Damages,  §  180. 
Of  female  as  to  chastity,  in  criminal  prose- 
cutions.   Abduction,  §  11. 
Of  parties  to  action  for  false  imprisonment. 

False  Impbisonment,  §  25. 
Of  transaction  as  mortgage  or  other  con- 
tract— 
Cuattel  Mortgages,  §§  35-38. 
Mortgages,  §§  35-38. 
Citizenship.    Citizens,  §  10. 
Claims  against  decedent's  estate.     Executors 

AND  Administrators,  S  221. 
Collusion  as  defense  to  action  for  divorce.    Di- 
vorce, §  137. 
Common  Law,  §  17. 

Compensation  for  property  taken  for  public  use. 
Eminent  Domain,  §§  199-205. 
Of  broiler.    Brokers,  §§  83-8G. 
Competency  of  juror.     Jury,   §  132. 

Of  witness.    Witnesses,  §§  78,  123. 
Compliance  with  condition   in   stock   subscrip- 
tion.    Corporations,   §  81. 
Compromise  and  Settlement,  §  23. 
Concealment  of  cause  of  action.     Limitation 

OP  Actions,  |  195. 
Consideration— 

Bills  and  Notes,  §§  403,  503,  51& 

Contracts,  §|  87,  88. 

Deeds,  §§  202,  210. 

Fraudulent  Conveyances,  §{  277,  291, 

300. 
Release,  §  56. 
Conspiracy,  {  19. 
Construction— 

Contbtacts,   I  175. 
Deeds,  |§  109,  118. 
Insurance,  S  155. 
Sales,  |  87. 
Statutes,  §  221. 
Wills,  §§  485-490. 
Charitable   gifts  or  trusts. 
32. 

Contempt,  §  60. 

Contributory  negligence.    Negligence,  §|  122, 
132,  135. 
Owner  of  animals  injured  on  or  near  rail- 
road tracks.    Railroads,  §  441. 
Owner  of  property,  injured  by  fire 
railroad  company.     Railroads, 
482. 
Passenger.     Carriers,  §§  344-346. 
Person  injured  at  railroad  crossing. 

ROADS,   §§  346-348. 
Person  injured  on  or  near  railroad  tracks. 

Railroads,  ||  306-398. 
Person   injured  on   or  near  street   railroad 
tracks.     Street  Railroads,  §§  112-114. 
Servant.     Master  and  Servant,   §§  265, 

274,  281. 
Traveler    injured    on    street.      Municipal 
Corporations,  S§  817,  819. 
Conversion.      Trover    and    Conversion,    §§ 
3i>^0. 


Charities,   § 


set  by 

§§  480, 


Rail- 


Corporations,  SS  32,  633. 
Municipal  Corporations,  |  20. 
Membership.     Corporations,  §  171. 
Powers.     Corporations,  {  389. 
Creation,  existence,  and  validity  of  constructive 
trusts.    Trusts,  S§  106-109. 
Of  express  trust.    Trusts,  §§  40-44. 
Of  resulting  trusts.    Trusts,  |§  85-89. 
Criminal  conversation.    Husband  and  Wife, 

§  348. 
Cruelty,  ground  for  divorce.     Divorce,  §  116. 
Customs  and  Usages,  §§  19,  20. 
Damages— 

Damages,  S|  163-191. 
Fraud,  §  57. 
From  appropriation  of  land  for  public  use. 
Eminent  Domain,  |  203. 
Death.     Death,  §§  2-4. 

Of  or  injury  to  person  insured,  and  cause 
thereof.     Insurance,   |§  646,  659,  665, 
817-819. 
Dedication,  §|  40-44. 
Deeds,  §§  191-203,  205-211. 
Delivery— 

Bills  and  Notes,  S§  492,  502,  517. 
Contracts,  |  45. 
Deeds,  §§  194,  200,  208. 
Gifts.  §{  4^9. 
Mortgages,  §  74. 
And  acceptance  of  goods  sold.     Sales,    | 

181. 
Of  possession  of  leased   premises.     Land- 
lord AND  Tenant,  §  129. 
Demand  for  payment  of  bill  or  note.     Bills 

AND  Notes,  §§  510,  526. 
Description  of  real  property.     Ejectment,   S 

89. 
Desertion,  as  ground  for  divorce.    Divorce,  §§ 

119,  133. 
Discharge  in  bankruptcy.    Bankruptcy,  §  436. 
Of  servant.    Master  and  Servant,  §  40. 
Discrimination  by  carrier.    Carriers,  §  201. 
Dissolution   of  partnership.     Partnership,    $ 

296. 
Diversion    of   waters.     Waters   and    Water 

Courses,  |  87. 
Divorce,  §  174. 
Domicile,  §§  7-10. 

Drainage  or  discharge  of  surface  waters.    Wa- 
ters AND  Water  Courses,  $  126. 
Duress  in  procuring  execution  of  bill  or  note. 
Bills  and  Notes,  §  50G. 
Of  contracts.    Contracts,  §  99. 
Easements,   §§  36,  61. 
Ejjection  of  passenger  or  intruder  from   train. 

Carriers,  §  381. 
Election  between  dower  and   right  of  inherit- 
ance.   Descent  and  Distribution,  §  65. 
Under  will.    Wills,  §  792. 
Emancipation  of  child.    Parent  and  Child,  § 

16. 
Employment.    Master  and  Servant,  §  6. 
Entries  and  sales  of  and  possessory   rights  in 

public  lands.     Public  Lands,  §  41. 
Estoppel.     Estoppel,  §§  116-118. 


le 
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Estoppel— (Cont'd). 

Or  waiver  as  to  warranties  or  conditions 
in  insurance  policy.    Insurance,  §§  64G, 
664,  665. 
Ehriction  of  tenant.     Landlobd  and  Tenant, 

§  180. 
Bxecution  of  instruments— 

Bills  and  Notes,  {§  492,  502,  317. 

CONTBACTS,    §   45. 
Deeds,  §{  193,  199,  207. 
mobtoaoes,  i  74. 
Wills,  {§  287-303. 
Exemption.     Exemptions,  §  148. 

From  liability  for  loss  of  or  injury  to  pas- 

senger*s  baggage.     Caebiebs,  {  408. 
From  taxation.    Taxation,  §  251. 
Bzistence  of  pledge.     Pledges,  §  16. 
Of  street  or  highway— 

Highways,  §§  15,  17,  68. 
Municipal  Cobpobations,  {  654. 
Of  will.     Wills,  §§  287-303. 
Expectancy  of  life— 
Damages,   f  167. 
Death,  §  71. 
Expenses    incurred,    as    element    of    damages. 

Damages,  §§  177,  191. 
Failure  of  consideration  for  land  sold.     Yen- 

DOB  and  Pubciiaseb,  §  318. 
False  Impbisonment,  §S  21-31. 
Fault  as  cause  of  collision.    Collision,  §  104. 
Fiduciary  relations  between  parties  to  fraudu- 
lent   conveyance.      Fbaudulent     Convey- 
ances, §  278. 
Filing  or  recording  mortgages.      Chattel  Mobt- 
gages,  §  93. 
Petition  for  sale  of  ward's  lands.    Guabd- 
IAN  AND  Wabd,   i   107. 
Flowage.     Watebs  and  Wateb  Coubses,   { 

179. 
Former  adjudication.    Judgment,  {§  951,  953- 

957. 
Fraud.    Fbaud,  H  50-58. 

Ground  for  ne  exeat    Ne  Exeat,  i  6. 
In  assignment  for  benefit  of  creditors.    As- 
signments fob  Benefit  of  Cbbditobs, 
i  161. 
In  obtaining  contract  for  construction   of 
public  improvements.     Municipal  Cob- 
pobations, S  374. 
In  procuring  contract  of  sale — 
Sales,  §  52. 

Yen  DOB  and  Pubchaseb,  §  44. 
In    procuring   execution    of    bill    or    note. 

Bills  and  Notes,  {§  505,  520. 
In  procuring  execution  of  contracts.     CoN- 

TBACTS,   i  99. 
In  procuring  execution  of  deed.    Deeds,  §1 

203,  211. 
In  procuring  execution  of  mortgage.    MOBT- 

GAGES,   I  86. 
In  procuring  execution  of  wilL    Wills,  Si 

16^166. 
In   procuring   marriage    settlement.     Hus- 
band AND  Wife,  {  34. 
In  procuring  subscription  to  corporate  stock. 

Cobpobations,  |  80. 
Or  misrepresentation  by  insured.     Insub- 
ANCE,  S§  646.  655,  665,  817. 


Fbaudulent  Convktanceb,  H  270-300. 
Genuineness  of  will.  Wills,  {{  287-303. 
Gifts.    Gifts,  fi  46-49. 

By  wife  to  or  for  husband.    Husband  and 
Wife,  {  49%. 
Giving  of  notice  of  intention  to  construct  right 

of  way  fences.     Railboads,  {  104. 
Good  faith  of  purchaser  of  bill  or  note  and 
payment  of  value.     Bills  and  Notes, 
§§  497,  509,  525. 
Of  judgment.    Judgment,  §  847. 
Of   land.     Vendob   and   Pubchaseb,    S§ 
241-244. 
Grounds  for  attachment.    Attachment,  §  47. 
GUABANTT,  if  88-91. 

Health   and   physical   condition   of   person   in- 
jured.    Damages,   S  168. 
Heirship.    Descent  and  Distbibution,  §  71. 
Identity  of  bill  or  note  sued  on.    Bills  and 
Notes,  §  492. 
Of  names.    Names,  i  18. 
Of  real  property.    Ejectment,  {  89. 
Illegitimacy.     Bastabds,  §{  2-6. 
Impairment  of  earning  capacity.     Damages,  S 

173. 
Impeachment  or  contradiction  of  record.     Ap- 
peal AND  Ebbob,  I  668. 
Implied    contracts   for   services.     Wobk    and 

Labob,  II  25-28. 
Improvements.    Ejectment,  §  147. 
Incompetency  of  fellow  servant.    Masteb  and 

Sebvant,  si  265,  271,  279. 
Inconsistent  statements  by  witnesses,  for  pur- 
pose of  impeachment    Witnesses,  |S  390- 
396. 
Incorpo^tion  of  street  railroad.    Stbeet  Rail- 
boads, I  14. 
Indorsement  of  recognizance  on  capias  ad  resp., 

evidence  of  service  of  writ    Abbest,  {  36. 
Infancy,  in  actions  by  or  against  infants.    In- 
fants, I  99. 
Injuries  from  escape  or  explosion  of  gas.     Gas, 
S  20. 
To  decedent.    Death,  |  63. 
Insanity.     Insane  Pebsons,  |  2. 
Insolvency — 

Bankbuptct,  I  303. 
Banks  and  Banking,  §  85. 
iNSdLVENCT,  I  24. 
Of     grantor     in     fraudulent     conveyance. 
Fbaudulent  Conveyances,  {|  272,  288, 
297. 
Intent  as  element  of  libel  or  slander.     Libel 
AND  Slandeb,  11  104,  112. 
Malice,    or    motive    as    affecting    damages. 

Damages,  |  179. 
To  defraud.     B^audulent  Conveyances. 
II  273,  289,  292,  298. 
Interest  and  bias  of  witnesses,  for  purpose  of 

impeachment.     Witnesses,  |  374. 
Interest  or  title  of  insured.    Insubance,  {  653. 
Intestacy.    Descent  and  Distbibution,  {  19. 
Intimacy  and  illicit  intercourse  of  prosecutrix 
and  defendant  in  bastardy  proceedings.    Bas- 
tabds, II  62,  65. 
Judgment  as  estoppel  or  defense.    Judgment,, 
H  951,  953-957. 
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Judgment,  etc.— (Cont'd). 

As  evidence  of  its  own  existence  in  actions 
by  or  against  persons  not  parties  or  priv- 
ies.   Judgment,  {  709. 
As  evidence  of  title  or  link  in  chain  of  title 
in  actions  by  or  against  persons  not  par- 
ties or  privies.    Judgment,  {  712. 
Justification   for   false    imprisonment      False 
Imprisonment,  §  20. 
For  libel   or  slander.     Libel  and  Slan- 
der, §1  101,  110,  112. 
Knowledge  and  intent  of  grantee  in  fraudulent 
conveyance.    Fraudulent  Convetance», 
§  292. 
Of  custom  or  usage.    Customs  and  Usag- 
es, §  20. 
Legality  of  bill  or  note.    Bills  and  Notes,  | 
521. 
Of  deed.    Deeds,  §  203. 
Of    object    or    consideration    of    contracts. 
Contracts,  §  141. 
Levy  of  taxes.     Taxation,  |  301. 
Loss  of  earnings  or  services.    Damages,  {  172. 
Of  profits.     Damages,  {  176. 
Of    written    instrument.      Lost    Instru- 
ments, II  8,  23. 
Loss  of  or  injury  to  goods— 
Carriers,  ||  132-134. 
Warehousemen,  |  34. 
To  passengers'  baggage.     Carriers,  |  408. 
To  property  in  general.     Damages,  |  174. 
To    property    insured,    and    cause    thereof. 
Insurance,  |  658. 
Loss  or  injury  resulting  from  death.     Death, 

164. 
Malice  as  element  of  libel  or  slander.     Libel 
AND  Slander,  ||  104,  112. 
Of     malicious     prosecution.       Malicious 
Prosecution,  ||  56,  60. 
Marriage.    Marriage,  ||  40-46,  50. 

In  actions  by  or  against  husband  or  wife. 
Husband  and  Wife,  |  233. 
Married    woman's    separate    property.      Hus- 
band AND  Wife,  ||  130-133. 
Matters  not  apparent  of  record.    Appeal  and 

Error,  |  715. 
Mental  incapacity.     Insane  Persons,  |  2. 
Misrepresentation    in    procuring    execution    of 

deed.     Deeds,  ||  203,  211. 
Mistake  in  execution  of  bill  or  note.     Bills 
AND  Notes,  ||  505,  520. 
In  execution  of  deed.    Deeds,  |  211. 
In  execution  of  will.    Wills,  ||  162-166. 
Mitigation  of  damages  for  false  imprisonment. 
False  Imprisonment,  |  30. 
For  libel  or  slander.     Libel  and  Slan- 
der, II  111,  112. 
Modification  of  contracts.     Contracts,  |  247. 
Monet  Paid,  |  9. 
Monet  Received,  |  18. 
Municipal  ordinances  or  by-laws.     Municipal 

Corporations,  |  122. 
Names,  |  18. 

Nature  and  cause  of  injury  to  servant.     Mas- 
ter AND  Servant,  |  269. 
Navigability.    Navigable  Waters,  |  1. 
Necessity  and  utility  of  road.     Highways,  |  42. 


Negligence.    Negligence,  ||  120-135. 

Causing  injuries  from  fires  set  by  railroad 
company.    Railroads,  ||  480-482. 

In  use  of  highway.    Highwats,  |  184. 

In  use  of  street.  Municipal  Corpora- 
tions, I  706. 

Of  fellow  servant.  Master  and  Servant, 
II  265,  272,  279. 

Of  master  causing  injury  to  servant.  Mas- 
ter AND  Servant,  ||  265,  270,  27a 

Of  servant  causing  injury  to  third  person. 
Master  and  Servant,  |  330. 

Or  default  in  transmission  or  delivery  of 
telegraph  or  telephone  message.  Tele- 
graphs AND  Telephones,  |  66. 

Or   malpractice  by    physician   or   surgeon. 

PHTSICIANS   AND    SURGEONS,    |   18. 

Or    misconduct    of    sheriff    or    constable. 

Sheriffs  and  Constables,  |  138. 
To    animals   on    or   near    railroad    tracks. 

Railroads,  ||  441-443. 
To  passengers.    Carriers,  ||  316-^18. 
To  persons   at   railroad   crossings.     Rail- 
roads, II  346-348. 
To    persons    on    or    near    railroad    tracks. 

Railroads,  ||  397,  398. 
To  persons  on  or  near  street  railroad  tracks. 

Street  Railroads,  ||  112-114. 
To   travelers  on  highway.     Highwats,    § 

211. 
To  travelers  on  street.    Municipal  Corpo- 
RATIONfi,  II  817-819. 
New    promise    to    toll    statute    of    limitation. 

Limitation  of  Actions,  |  196. 
Notice.    Notice,  |  14. 

And  proof  of  loss  under  insurance  policy. 

Insurance,  ||  662,  665. 
Of  nonpayment  or  of  protest  of  bill  or  note. 

Bills  and  Notes,  ||  510,  526. 
Of    unrecorded    assignment    of    mortgage. 
Mortgages,  |  270. 
Novation,  |  12. 
Nuisance,  ||  33,  49. 

Obstruction  of  highway.     Highwats,   ||  163, 
164. 
Or    repulsion    of    flow    of   surface    waters. 
Waters  and  Water  Courses,  |  126. 
Offer  and  acceptance  of  contracts.    Contracts, 

128. 
Omission    of    property    from    assessment    for 

gravel  road.    Highwats,  |  136. 
Organization  of  school  district.    Schools  and 

School  Districts,  |  24. 
Ouster  from  real  property.     Ejectment,  |  96. 
Ownership  and  operation  of  railroads.     Rail- 
roads, II  269-272. 
Ownership  of  bill  or  note.    Bills  and  Notes, 
II  496,  497,  508,  609,  523-525. 
Of  lost  goods.    Finding  Lost  Goods,  |  3. 
Of  patent.    Patents,  |  191. 
Of  vessel.    Shipping,  |  19. 
Ownership  of  property.    Propertt,  |  9. 

Claimed    as    assets    of    decedent's    estate. 

Executors  and  Administrators,  |  59. 

Claimed  in  ejectment.     Ejectment,  |{  86, 

90,  95. 
Claimed  in  replevin.     Replevin,  H  70-72. 
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Ownership,  etc.— (Cont'd). 

Levied  on.     Execution,  §  104. 
Sold  at  tax  sale.    Taxation,  §  789. 
Subject  of  suit  to  quiet  title.     Quieting 

Title,  §  44. 
Subject  of  trespass.     Trespass,  §§  44,  46. 
Parties  to  contracts.     Contracts,  $  1*8. 
I'ABTNERSIIIP,  §§  45-55. 
Part    payment    to    toll    statute    of   limitations. 

Limitation  of  Actions,  §§  195,  190. 
Patentable  novelty.     Patents,   S  45. 
I'ayment— 

Bills  and  Notes,  §§  499,  511,  527. 
Judgment,  §  877. 
Mortgages,  §  319. 
Payment,   §§  64-74. 
Compensation  to  attorney.    Attorney  and 

Client,  §  160. 
Insurance  premiums.     Insurance,  §§  054^, 

605. 
Price  of   land   sold.     Vendor   and   Pub- 
chaser,  §  341. 
Taxes— 

Ejectment,  §  147. 
Taxation,  §  529. 
Pecuniary   condition  of  defendant  as  affecting 
damages.     Damages,  §  181. 
Person  injured.    Damages,  §  171. 
Plaintiff  or  beneficiary  in  action  for  death 
by  wrongful  act.     Death,  §  72. 
L*erformance — 

Contracts,  §  322. 
Sales,  §  181. 
Condition  in  deed.     Deeds,  §  107. 
Contract  by  plaintiff  asking  specific  perform- 
ance.    Specific  Performance,  §  119. 
Services  by  attorney. .  Attorney  and  Cli- 
ent, §  100. 
Performance  or  breach  of  warranty  or  condi- 
tion in  insurance  policy.    Insurance,  §§  054, 
005,  817-819. 
Personal      injuries     and     physical     Buffering. 

Damages,  §§  106,  185. 
Pollution    of    waters.     Waters    and    Water 

Courses,  §§  77,  120. 
Possession   or  right   of  possession   of  personal 
property— 
Replevin,  §§  70-72. 
TR9VER  AND  Conversion,  {  37. 
Real  property— 

Ejectment,  §§  80,  90,  95,  96. 
Quieting  Title,  §  44. 
Trespass,  §  44. 
Preference  by  bankrupt.    Bankruptcy,  |  106. 
Prescriptive   rights   in   waters.     Waters  and 

Water  Courses,  §  152. 
Presentment    of    bill    or    note    for    payment. 

Bills  and  Notes,  §§  510,  526. 
Privileged  communications.     Libel  and  Slan- 
der, §  109. 
Pi-obable    cause    for  prosecution.      Malicious 

I'ROSECUTION,  §§  59,  64. 
Proceedings  of  city  council.     Municipal  Cor- 
porations, §  100. 
I'romise  to  marry  and  breach  thereof.    Breach 

OF  Marriage  Promise,  §§  19-23. 
Protest  of  bill  or  note.    Bills  and  Notes,  {§ 
510,  526. 


Proximate  cause  of  injury — 

Master  and  Servant,  §§  205,  276. 
Municipal  Corporations,  §  819. 
Publication   of   libel   or  slander.     Libel  and 

Slander,  §§  101,  100. 
Public   improvements.     Municipal   Corpora- 
tions,  §  508. 
Qualifications    of   applicants   for   admission   to 
practice   medicine   or  surgery.     Physicians 
AND  Surgeons,  §  4. 
Racing  on  public  highway.    Highways,  §  180. 
Rate  of  speed,  in  actions  for  injuries  to  pas- 
sengers.    Carriers,  §  317. 
Ratification  of  act  of  agent.     Principal  and 
Agent,  i  173. 
Of  corporate  oflBcer  or   agent.     Corpora- 
tions, §  432. 
Recognition  of  illegitimate  child.     Bastards,  S 

13. 
Redemption     from    judicial     sale.      Judicial 

Sales,  §  59. 
Relation  of  carrier  and  passenger.     Carriers, 

i  240. 
Landlord    and    tenant.      Landlord    and 

TExNant,  §  18. 
Master  and  servant.     Master  and  Serv- 
ant,  §  277. 
Release.    Release,  §§  54-50. 

Or  satisfaction  of  mortgage.     Mortgages, 
I  319. 
Reliance  on  fraudulent  representations.     FIiaud, 

§  50. 
Removal    or    transfer   of    mortgaged    property. 

Chattel  Mortgages,  |  229. 
Rents.     Ejectment,  §  135. 
Resemblance  of  child  to  defendant  in  bastardy 

proceedings.     Bastards,  §  03. 
Res  judicata.     Judgment,  §§  951,  953-957. 
Retention  of  possession  by  grantor.     Fraudu- 
lent Conveyances,  §  281. 
Revocation  of  agency.      Principal  and  Agent, 
§  40. 
Will.     Wills,  S  297. 
Riparian  rights.    Waters  and  Water  Cours- 
es, §  49. 
Road  as  public  highway.     Highways,   §  180. 
Seduction,  §  17. 
Selection    of    land    given    to    state.      Public 

Lands,  §  03. 
Separate  maintenance.    Husband  and  Wife, 

§  297. 
Service  of  notice  on  railroad  company  of  in- 
tention  of  adjoining   owner  to  construct 
right  of  way  fence.     Railroads,  §   104. 
To  take  depositions.    Depositions,  §  56. 
Service  of  process.     Process,  §§  144-149. 
Services  rendered.     Work  and  Labor,  §S  25- 
28. 
By  physician  or  surgeon.     Physicians  and 

Surgeons,  {  24. 
To  decedent.     Executors  and   Adminis- 
trators, {  221. 
To  pauper.    Paupers,  §  52. 
Statute  of  frauds.     Frauds,    Statute  of,   { 

158. 
Statutes,  $|  282-286.  288-290. 
Subscriptions,   $  21. 


This  Dieest  ii  compiled  on  the  Key-Nninber  System.    For  explanation,  see  pae^e  ill. 


14  Ind.  Dlg.-Page  471] 


EVIDENCE. 


Suretyship.     Pbincipal  and  Surety,   §§  45, 

158-1(51. 
Tax  titles.     Taxation,  §  810. 
Tendeb,  i  28. 

Termination  of  prosecution.     Malicious  Pros- 
ecution, §i  50,  61. 
Testamentary  capacity.     Wills,   §§  51-55. 
Title  to  bill  or  note,  see  Bills  and  Notes,  §§ 
490,.  497,  508,  509,  523-525. 
Goods  shipped.     Carriers,  §  76. 
Lost  goods.    Finding  Lost  Goods,  §  3. 
Railroad   property.      RaiLroads,    §§    269- 

272. 
Swamp  lands.     Public  Lands,  §  01. 
Vessel.     Shipping,  i  19. 
Title  to  property.     Property,  §  9. 

Claimed    as    assets    of    decedent's    estate. 

Executors  and  Administrators,  §"59. 

Claimed  in  ejectment.     Ejectment,  §§  86, 

90,  95. 
Claimed  in  replevin.     Replevin,  §§  70-72. 
Levied  on.     Execution,  §  194. 
Sold  at  judicial  sale.     Sales,  §  51. 
Sold  at  tax  sale.    Taxation,  §  789. 
Subject  of  suit  to  quiet   title.     Quieting 

Title,  i  44. 
Subject  of  trespass.     Trespass,  §  46. 
Transfer  and  ownership  of  bill  or  note.     Bills 

AND  Notes,  §§  496,  508,  523,  524. 
Undue  influence  in  procuring  execution  of  con- 
tracts— 
Contracts,   §  99. 
Vendor  and  Purchaser,  §  44. 
Of  deed.     Deeds,  §  196. 
Of  will.     Wills,  §§  162-166. 
Usury,  §§  112-117. 

Validity  of  bill  or  note.    Bills  and  Notes,  §§ 
494,   505,   520,  521. 
Contract— 

Contracts,  §§  99,  141. 
Sales,  §  52. 

Vendor  and  Purchaser,  §  44. 
Deed.     Deeds,  §§  203,  211. 
Gift.    Gifts,  §§  40-49. 
Marriage  settlement.     Husband  and  Wife, 

I  34. 
Release.     Release,  §§  54-56. 
Valuation  of  property  insured.     Insurance,  § 

660. 
Talue  of  attorney's  services.     Attorney  and 
Client,  §  166. 
Inchoate  dower  interest.     Dower,  §  32. 
Property   taken   for  public  use.     Eminent 
Domain,  §  202. 
Vendor's   Uen.     Vendor   and    Purchaser,    § 

281. 
Violation  of  Sunday  laws.     Sunday,  §  23. 
Trust.     Trusts,   §  372. 

W^ant  of  probable  cause  for  prosecution.     Ma- 
licious Prosecution,  §§  56,  59,  64. 

In  actions  by  or  aflralnat  particular  class- 
em  of  per«on«. 

See — 

Assignees.    Assignments,  §§  133-136. 

For    benefit    of    creditors.      Assignments 
fob  bl^nefit  of  creditors,  §  351. 
Attorney  and  Client,  §§  128,  166. 


Bailee  of  animals.     Animals,   |  27. 

Banks.    Banks  and  Banking,  §§  154,  227. 

Brokers,  §§  83-86. 

Carriers,  §§  94,  104,  132-134,  163,  185,  201, 
228,  276,  316-318,  344-346,  381,  408. 

Claimants  under  tax  titles.    Taxation,  §  810. 

Corporations,   §§  519,  673. 

Corporations  and  members  thereof.  Corpora- 
tions, i  189. 

Co-tenants.     Tenancy  in  Common,  §  28. 

Counties,  §§  129,  223. 

County  officers.     Counties,  §  101. 

Druggists,  §  10. 

EJxecutors  and  Administrators,  §§  450, 
537  (9). 

Foreign  corporations.    Corporations,  §  673. 

Guarantors.     Guaranty,    §§  88-91. 

Guardian  and  Ward,  §  131. 

Heirs,  distributees,  or  purchasers,  on  debts  of 
intestate.  Descent  and  Distribution,  §§ 
83,  92,  147. 

Husband  and  Wife,  §§  231-233. 

Infants,  §§  97-100. 

Initial  and  connecting  carriers.  Carriers,  S 
185. 

Insane  Persons,  §  98. 

Insurance  companies.  Insurance,  §§  646, 
665,  816-819. 

Landlord  and  Tenant,  §§  129,  231,  331. 

Master  and  Servant,  §§  40,  265-281,  330. 

Mortgagors— 

Chattel   Mortgages,    §§   229,   278. 
Mortgages,  §§  460-464. 

Municipal  Corporations,  §§  706,  742,  817- 
819,  845. 

Mutual  benefit  insurance  associations.  Insur- 
ance, §  801. 

Officers,  §  142. 

Officers  and  agents  of  corporations.  Corpora- 
tions, §  361. 

Partners  after  dissolution  of  partnership. 
Partnership,  §  296. 

Partnership,  §§  121,  217,  242.  328,  333. 

Physicians  and  Surgeons,  §§  18,  24. 

Pilots,  §  16. 

Pledgor  and  pledgee.     Pledges,  §  33. 

Principal  and  Agent,  §  190. 

Railroads,  §§  ISO,  282,  297,  346-348,  396- 
398,  441-443,  480-482. 

Religious  Societies,  §  25. 

Remaindermen.     Remainders,  §  17. 

Schools  and  School  Districts,  §§  121,  145. 

School  teachers.  Schools  and  School  Dis- 
tricts, §  145. 

Sheriffs  and  constables  and  their  indemnitors. 
Sheriffs  and  Constables,  §§  74,  138. 

Shipowners.     Shipping,  §  166. 

States,  §  209. 

Stockholders  suing  or  defending  on  behalf  of 
corporation.     Corporations,  §  212. 

Street  Railroads,  §§  112-114. 

Sureties.    Principal  and  Surety,  §§  158-161. 
On   bonds  of  guardians.     Guardian  and 

Ward,  §  182. 
On  bonds  of  justices  of  the  peace.     Jus- 
tices OF  THE  Peace,  §  29. 
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Surviving   partners    or   representatives   of   de- 
ceased partners.     Pabtnebship,  §  258. 
Telegraph    or     telephone     companies.      Tele- 

OEAPHS  AND  TELEPHONES,  §§  20,  66,  78. 

Towns,  |  79. 

Trustees.     Trusts,  §  372. 

In  bankruptcy.     Bankbuptct,   |  303. 
Warehousemen,  |  34. 


In    particular    cItU    actions    or    proceed- 
ings* 

See— 

Abatement  or  restraining  nuisance.     Nuisance, 

i§  33.  75,  84. 
Account,  Action  on,  |  7. 
Accounting  between  co-tenants.     Tenancy  in 
Common,  {  28. 
Between  partners.    Partnership,  |  338. 
By  county  officers.    Counties,  §  94. 
By  executor  or  administrator.     Executors 

AND  Administrators,  §  500. 
By  guardian.     Guardian   and    Ward,   | 
157. 
Account  Stated,  |  19. 
Against  guarantors.     Guaranty,  |§  88-91. 
Sureties.    Principal  and  Surety,  §§  158- 
161. 
Alienation  of  affections.     Husband  and  Wife, 

{333. 
Alteration     of     boundaries    of    municipalities. 

Municipal  Corporations,  |  33. 
Amendment  or  correction  of  judgment.     Judg- 
ment, §  324. 
Appeal    from    assessment   for   public    improve- 
ments— 
Drains,  {  82. 

Municipal  Corporations,  S  532. 
Application  for  liquor  license.     Intoxicating 
Liquors. 
To  modify  divorce  decree  as  to  custody  of 
child.    Divorce,  {  303. 
Ascertainment  and  entry  of  record  of  unrecord- 
ed highway.    Highways,  $  15. 
Assault  and  Battery,  ||  25-35. 
Assigned  claims.     Assignments,  §§  133-136. 
Assumpsit,  Action  Of,  §  25. 
Award.     Arbitration  and  Award,  |  85. 
Bail  Bonds.    Bail,  i  90. 
Bastardy  proceedings.    Bastards,  |§  53-65. 
Between  parties  to  bailment.    Bailment,  {  31. 
Bills  and  Notes,  S§  490-527. 
Bonds.    Bonds,  H  129-131. 

Of  commissioners  in  partition.     Partition, 

I  91. 
Of  drainage  commissioners.    Drains,  S  17. 
Of  executors   and    administrators.     Exec- 
utors AND  Administrators,   §   537(9). 
Of  guardians.     Guardian   and   Ward,  { 

182. 
Of  pilots.    Pilots,  §  16. 
Of  public  officers— 
Counties,  $  101. 
Justices  of  the  Peace,  §  29. 
Officers,  {  142. 

Schools  and  School  Districts,  |  48. 
Sheriffs  and  Constables,  f  169. 
Towns,  §  33. 


Bonds— (Cont'd). 

Or  undertakings   in   judicial    proceedings— 
Appeal  and  Brror,  {  1240. 
Attachment,  §  350. 
Injunction,  i  251. 
Replevin,  $  134. 
Bounties.  S  1. 

Breach  of  contract.     Contracts,  S§  347-350. 
Of  contract  for  carriage  of  passenger.    Car- 
riers, i  276. 
Of  contract  of  sale— 
Sales,  §§  414-417. 

Vendor  and  Purchaser,  |§  329,  350. 
Of  contract  to  furnish  means  of  transporta- 
tion for  live  stock.     Carriers,  $  228. 
Of  covenant.    Covenants.  §§  117-122. 
Of    warranty    of   goods    sold.      Sales,    i| 
438-441. 
Breach  of  Marriage  Promise,  $i  19-23. 
By   o^-ner   of   property   taken   for   public   use. 

Eminent  Domain,  i§  294-300. 
Cancellation  of  Instruments,  §|  44r-47. 
Certiorari,  §  44. 
CHiange  of  venue.     Venue,  |  (58. 
Civil  damages  for  rape.     Rape,  {  4. 
Claims  against  county.     Counties,  §  204. 
Against    estate    of    decedent.      Executors 
AND  Administrators,  §  252. 
Compensation    of    arbitrators.      Arbitration 
AND  Award,  §  41. 
Of  attorney.     Attorney   and   (Client,   { 

166. 
Of  broker.    Brokers,  {§  83-86. 
Of  court  stenographer.     Courts,  §  57. 
Of  physician  or  surgeon.    Physicians  and. 

Surgeons,  i  24. 
Of  teacher.     Schools  and  School  Dis- 
tricts, {  145. 
Condemnation     proceedings.       Eminent     Do* 

MAIN,  §i  199-205. 
Confirmation  or  trial  of  title — 
Execution,  §  283. 
Taxation,  §  810. 
Conspiracy,  §  19. 
Contempt,  {  60. 
Continuance,  §  47. 

Contract  of  suretyship.    Principal  and  Sure-^ 
TY,  §§  158-161. 
Or    transaction    entered    into    on    Sunday. 
Sunday,  §  23. 
Conversion  of  or  injury  to  goods  sold.     Sales,. 
{  481. 
To  mortgaged   property.     Chattel  Mort- 
gages, f  177. 
Criminal  conversation.     Husband  and  Wife, 

{  348. 
Damages   for  eviction   of  tenant     Landlord 
AND  Tenant,  §  180. 
From   public   nuisance.     Nuisance,   i   7(L 
Death,  §§  58-72,  74-76. 
Delay  in   transportation  or  delivery   of  goods. 

Carriers,  {  104. 
Determination;    establishment,    and    protection 
of   water  rights.     Waters  and   Water. 
Courses,  §  107. 
Of    heirship.      Descent    and    DisTRinr- 
tion,  §  71. 


This  Dicest  is  oompiled  on  the  Key-Mninber  System.    For  expUmatioiiy^ioe-pace  iil» 


[4  Ind.  Die.— Page  47S] 


EVIDENCE. 


Determination,  etc.— (Cont'd). 

Of  property  rights  of  church.     Reugioub 

Societies,  §  25. 
Of  right   to   custody  and  control  of  child. 
Pabent  and  Child,  §  2. 
Disbarment  proceedings.    Attorney  and  Cli- 
ent, §  53. 
Discrimination  by  carrier.     Carriers,   |   201. 
Dissolution   of  partnership.     rARTNERSiiiP,   | 

328. 
Diversion   of  waters.     Waters   And   Water 

Courses,  §  S7. 
Divorce,  §|  109-137. 
Dower,  §  79. 

Drainage  or  discharge  of  surface  waters.    Wa- 
ters and  Water  Courses,  |  120. 
Drainage  proceedings.     Drains,  |  34. 
Ejection  of  passenger  or  intruder  from   train. 

Carriers,  §  381. 
Ejectment,  {§  86-90. 
Election  contests.    Elections,  §{  290-295. 
Enforcement  of  assessment  for  public  improve- 
ments— 
Drains,  §§  89,  90. 
Municipal  Corporations,  S  508. 
Of  forfeiture  for  violation  of  liquor  laws. 

Intoxicating  Liquors,   {  250. 
Of  legacy  charged  on  land.     Wills,  {  826. 
Of  liability   of  oflScers  and  agents   of  cor- 
porations  for  corporate   debts   and   acts. 
Corporations,  i  361. 
Of  lien  for  cost  of  partition  fence.    Fences, 

§  15. 
Of   lien    for  taxes   or  money   paid    for  in- 
valid tax  title.    Taxation,  §  827. 
Of  mechanic*8  lien.    Mechanics*  Liens,  f$ 

278-281. 
Of   right   of   exemption.     Exemptions,    § 

148. 
Of  vendor's  lien.    Vendor  and  Purchas- 
er, I  281. 
Equitable  relief  against  judgment.    Judgment, 

§  461. 
Establishment     and      enforcement     of     trust. 
Trusts,  §  372. 
And  protection  of  easements.     Easements, 

I  61. 
Of  boundaries.     Boundaries,  §§  33-37. 
Of  claim   to  attached  property.     Attach- 
ment, §  308. 
Of  claim   to   property   taken  on  execution. 

Execution,  §  194. 
Of  highway.    Highways,  f  33. 
Of  lost  instruments.     Lost  Instruments, 
§  8. 
Failure  to  deliver  or  misdelivery  of  goods  ship- 
ped.    Carriers,   {  94. 
Possession  of  leased  premises.     Landlord 
AND  Tenant,  {  129. 
False  Imprisonment,  §{  21-31. 
Foreclosure   of   lien   or   mortgage   on    railroad 
property.     Railroads,   §  189. 
Of  mortgage — 

Chattel  Mortgages,  |  278. 
Mortgages,  §§  460-464. 
Forfeited  recognizance.    Recognizances,  §  12. 
Fraud.     Fraud,  if  50-58. 


Fraud— (Cont'd). 

In   inducing   release   of  mutual  benefit   in- 
surance   association   from   liability.     In- 
surance, S  801. 
Garnishment,  f§  159-104. 
Guaranty.     Guaranty,  §§  88-91. 
Habeas  Corpus,  §  85. 

Improvement  of  highways  and  to  construct  free 
gravel  roads  or  turnpikes.    Highways,  f  107. 
Injunction,  |S  124-127. 
Injuries  at  railroad  crossings.     Railroads,  if 
346-348. 

By  animals.     Animals,  i  74. 

By  or  to  artificial  ponds,  reservoirs,  chan- 
nels, and  dams.  Waters  and  Water 
Courses,  §  179. 

By  sen'ants.  Master  and  Servant,  | 
330. 

By  trespassing  animals.    Animals',  {  100. 

From  accidents  to  trains.  Railroads,  ^ 
297. 

From  construction  or  maintenance  of  tele- 
graphs or  telephone  lines.  Telegraphs 
AND  Telephones,  §  20. 

From  defects  or  obstructions  in  bridge. 
Bridges,  §  46. 

From  defects  or  obstructions  in  highways. 
Highways,  {  211. 

From  defects  or  obstructions  in  sewers  or 
drains.  Municipal  Corporations,  | 
845. 

From  defects  or  obstructions  in  streots. 
Municipal  Corporations,   f§   817-819. 

From  escape  or  explosion  of  gas.  Gas, 
§20. 

From  fires  caused  by  operation  of  railroads. 
Railroads,  §§  480-482. 

From  flowage.  Waters  •  and  Water 
Courses,  §  179. 

From  negligence.    Negligence,  |§  120-i;ir». 

From  negligence  of  druggist.  Druggists, 
§  10. 

From  negligence  or  default  in  transmission 
or  delivery  of  telegraph  or  telephone  mes- 
sage. Telegraphs  and  Telephones, 
§  66. 

From  negligence  or  misconduct  of  sheriff 
or  constable.  Sheriffs  and  Consta- 
bles, §  138. 

From  negligent  or  wrongful  use  of  highway. 
Highways,  §  184. 

From  negligent  or  wrongful  use  of  street. 
Municipal  Corporations,  |  706. 

From  nuisances.     Nuisance,  §  49. 

From  operation  of  ferry.    Ferries,  §  33. 

From  sale  of  liquor.  Intoxicating  Liq- 
uors, §§  307-310. 

To  animals  on  or  near  railroad  tracks. 
Railroads,  §§  441-443. 

To  child.    Parent  and  Child,  |  7. 

To  hired  animals.    Animals,  i  27. 

To  licensees  and  trespassers  on  railroad 
property.    Railroads,  §  282. 

To  passengers — 

Carriers,  §§  316-318,  344-^46. 
Shipping,  §  166. 

To  persons  on  or  near  railroad  tracks. 
Railroads,  §§  306-.398. 
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Injuries,  etc.— (Cont'd). 

To  persons  on  or  near  street  railroad  tracks. 

Street  Railroads,  §§  112-114. 
To  servants.     Master  And   Servant,   §§ 
2G5-281. 
Insurance   policies.      Insurance,    §§    G4(M>G5, 
81«-810. 
Premiums.     Insurance,    §   188. 
Judgment.     Judgment,    §§   917-920,   911-944. 

By  default.     Judgment,  §  120. 
L<abor  in   working  mines.     Mines  and  Min- 
erals, §  110. 
Libel    or   slander.     Libel  and    Slander,    §§ 

101-112. 
Ijoss  of  or  injury  to  goods  In  course  of  trans- 
portation.     Carriers,    §§    132-134,    163, 
185. 
To  goods  stored.     Warehousemen,  §  .34. 
To  live  stock  in  course  of  transportation. 

Carriers,  §  228. 
To  passenger's  baggage.     Carriers,  §  408. 
Lost  Instruments,  §  23. 
Malicious    burning     of     property     other    than 

buildings  and  their  contents.     Fires,  §  7. 
Malicious  Prosecution,  §§  50-62,  64. 
Mandamus,  §  168. 
Money  Paid,  §  9. 
Money  Received,  §  18. 
Motion    to    strike    out    pleading    or    defense. 

Pleading,  §  360. 
New  Trial,  §§  140-147,  149-151. 
Obstruction  of  highway.    Highways,  §  160. 
Of    navigable    waters.      Navigable    Wa- 
ters, §  20. 
Or    repulsion    of   flow   of   surface    waters. 
Waters  and  Water  Courses,  §  126. 
Opening  or  vacating  judgment.     Judgment,  §§ 

102,  392. 
I  Partition,  §  63. 
Penalties.     Penalties,  §  33. 

For  delay   in    transmission   or  delivery   of 
telegraph   or   telephone   message.     Tele- 
graphs AND  Telephones,  §  78. 
For  misconduct  of  corporate  oflScer.     Cor- 
porations, §  320. 
For  negligence   or  default  in   transmission 
or  delivery  of  telegraph  or  telephone  mes- 
sage.     Telegraphs     and     Telehones, 
§  78. 
For  violation  of  liquor  laws.     Intoxicat- 
ing Liquors,  §  188. 
For    violations   of    regulations    relating    to 
telegraph  or  telephone  companies.    Tele- 
graphs and  Telephones,  §  78. 
Pollution    of    waters.      Waters    and    Water 

Courses,  §§  77,  126. 
Price  of  land  sold.     Vendor  and  Purchaser, 
§  315. 
Of  logs  sold.    Logs  and  Logging,  §  34. 
Of  timber  sold.    Logos  and  Logging,  §  3. 
Or  value  of  goods  sold.    Sales,  §§  356-359. 
Probate    proceedings    and    actions    relating    to 

wills  or  probate.     Wills,  §§  287-303. 
Quieting  Title,  §  44. 
'^uo  Warranto,  §  55. 

Recovery    of  custody   of   child   from  guardian. 
Guardian  and  Ward,  §  29. 


Recovery,  etc.— (Cont'd). 

Of  deposits.    Banks  and  Banking,  $  l.*>4. 
Of  moneys  collected  by  attorney.     Attor- 
ney AND  Client,  §  128. 
Of  payments.    Payment,  §  89. 
Of   possession   of   mortgaged   property — 
Chattel    Mortgages,    §  173. 
Mortgages,    §    213. 
Of  possession  of  pledged  property.    Pledg- 
es, §  33. 
Of  possession  of  property  seized  for  taxes. 

Taxation,  §  612. 
Of   possession    of   property   sold   at   execu- 
tion sale.     Execution,  §  280. 
Of  property  sold  on  condition.     Sales,   § 

480. 
Of    price    paid    for    land.      Vendor    and 

Purchaser,  §  341. 
Of  public  office.     Officers,  §  83. 
Of  taxes  paid.    Taxation,  §  543. 
Redemption  from  mortgage  sale.     Mortgages, 

§  617. 
Reformation  of  Instruments,  §§  42-45. 
Refundment  of  taxes.    Taxation,  §  535. 
Removal   of   executor   or   administrator.      Ex- 
ecutors AND  Administrators,  §  35. 
Of  fixtures.     Fixtures,  §  35. 
Of  transfer  of  mortgaged  property.     Chat- 
tel Mortgages,  §  229. 
Rent.    Landlord  and  Tenant,  §  231. 

Or  royalties  under  oil  or  gas  leases.    Mines 
AND  Minerals,  §  79. 
Replevin,  §§  70-72. 

Restraining    enforcement    of    assessments    for 
roads.     Highways,  §  148. 
Enforcement  of  taxes — 
Taxation,  §  611. 
Towns,  §  61. 
Execution.     Execution,  §  172. 
Making  of  public  improvements.     Munici- 
pal Corporations,  §  323. 
Of   drainage   assessments.      I>rains.    §  91. 
Sale    of    allotment    of    work    on     drains. 

Drains,  §  48. 
Sale  of  property   to  pay  license  fee.     Li- 
censes, §  35. 
Review  of  judgment.    Judgment,  §  335. 

Of  tax  assessments.     Taxation,  §  485. 
Revivor  of  judgment.     Judgment,  §  871. 
Royalties  on  patented  inventions.     Patents,  § 

219. 
Satisfaction   of  judgment.     Judgment,  |  894. 
Seduction,  §  17. 
Separate  maintenance.     Husband  and  Wife, 

§  297. 
Services  of  secretary  of  board  of  health.     Mu- 
nicipal Corporations,  §  254. 
Or  wages  of  child.     Parent  and  Child. 

§6. 
Supplies,  and   other  expenditures  for  pau- 
pers.    Paupers,  §  52. 
Setting    aside    allowance    or    disallowance    of 
claims  against  decedents'  estates.    Execu- 
tors AND  Administrators,  §  238. 
Assignment   for  benefit   of  creditors.     As- 
signments For  Benefit  Of  Creditors, 
§  351. 
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Setting  aside,  etc.— (Cont'd). 

Conveyance  in  fraud  of  alimony.    Divorce, 

f  27G. 
Execution  sale.    Execution,  §  256. 
Transfer  in  fraud  of  creditors  or  subsequent 
purchasers.      Fraudulent    Conveyanc- 
es, SI  270-300. 
Slander    of    property    or    title.      Libel    and 

Slander,  §  139. 
Specific  Performance,  §§  118-121. 
Subscriptions.     Subscriptions,  §  21. 

To  corporate  stock.     Corporations,  §  90. 
Supplementary  proceedings.    Execution,  §  398. 
Torte  of  child.     Parent  and  Cuild,  §  13. 
Of     municipal     corporations     in     general. 
Municipal  Corporations,   §  742. 
Trespass,  §§  44-46. 
Trespass  on   mines   or  mining   lands.     Mines 

and  Minerals,  §  51. 
Trial  de  novo  on  appeal.    Appeal  and  Error, 

§  898. 
Trover  and  Conversion,  §§  35-40. 
T'sE  and  Occupation,  §  9. 
Usury,  §|  112-117. 

Vacation  of  attachment.     Attacument,  |  249. 
Work  and  Labor,  §§  25-28. 
Wrongful  discharge  of  servant.     Master  and 
Servant,  §  40. 

In  criminal   proaecutiona. 

Abandonment  of  wife.     Husband  and  Wife, 

§  313. 
Abduction,  §§  7-11. 
Abortion,  §§  7-11. 
Admission  to  bail.     Bail,  §  49. 
Affray,  §  5. 
Arson,  §§  21^-37. 

Assault  and  Ratter y,  §§  81-91. 
Hastardy  proceedings.     Bastards,  §§  53-65. 
Bigamy,  §S  6-10. 
Breach  Of  The  Peace,  §§  6-a 
Bribery,  §  8. 

Burglary,  §§  30-38,  40-42. 
Change  of  venue.    Criminal  Law,  §  134. 
Conspiracy,  §§  44-47. 
Contempt,  §  60. 

Continuance.     Criminal  Law,  §  608. 
(Counterfeiting,  §  18. 
Criminal  Law,   §§  301-572. 
Disorderly  House,  §§  14-17. 
Disturbance    Of    Public    Assemblage,    §§ 

8,  11. 

EilBEZZLEMENT,   §  44. 

False  Pretenses,  §§  39-43,  49. 

Forgery,  §  35. 

(Naming.  §§  95-98. 

Homicide,  §§  14.^^  257. 

Incest,  §§  12,  13. 

Larceny.  §§  41-66. 

Lewdness,  §§  7-10. 

Libel  and  Slander,  §§  153-150. 

Maintaining  lotteries.    Lotteries,  $  29. 

Public  nuisance.    Nuisance,  §  92. 
^Ialicious  Mischief,  §§  6-8. 
New  Trial.     Criminal  Law,  §§  950-958. 
Obstructing  Justice,  §§  1.3,  14. 
Obstruction  of  highway.     Highways,   §§   163, 
164. 


Offenses  incident  to  travel.    Highways,  {  186. 
Perjury,  §§  30-34. 

Practice  of  medicine  or  surgery  without  author- 
ity.    Physicians  and   Surgeons,  §  6. 
Rape,  §§  37-54. 

Receiving  Stolen  Goods,  §  8. 
Robbery,  §§  21-24. 
Seduction,  §§  38-46. 
Threats,  §  7. 
Trespass,  §  88. 
Trial  de  novo  on  appeal.     Criminal  Law,   $ 

1139. 
Unlawful  creation  of  debt  by  township  trustee. 

Towns,  $  34. 
Violations  of  drainage  laws.    Drains,  §  04. 
Election  laws.    Elections,  §§  315,  329. 
Liquor  laws.     Intoxicating  Liquors,  §§ 

224,  234,  236. 
Postal  laws.    Post  Office,  §  49. 
Regulations  relating  to  articles  of  food  or 
drink.     Food,  §  21. 

RevleiT  and  procedure  thereon  in  appel- 
late courts. 

See— 

Incorporation   of  evidence   into  case  or  state- 
ment on  appeal.     Appeal  and   Error, 
560. 
Into  record.     Appeal  and  Error,  §§  499, 
500,  501,  515,  671. 
Matters    considered    in   determining    questions. 

Appeal  and   Error,   §  837. 

Presentation  of  evidence  by  bill  of  exceptions, 

case,  or  statement.     Appeal  and  Error,  § 

548. 

Presumptions  as  to  admissibility  on  appeal  or 

writ  of  error.     Appeal  and  Error,  §  926. 

Record  for  purpose  of  review.     Appeal  and 

Error,   §§  521-524. 
Review  of  rulings  as  dependent  on  motion  for 
new  trial  in  lower  court.     Appeal  and 
Error,   §   289. 
As  dependent  on  prejudicial   nature  of  er- 
ror— 
Appeal   and   Error,    §§    1047-1058. 
Criminal  Law,  §§  1168-1170 1^. 
As  dependent  on   presentation   of  .evidence 
in  record — 
Appeal  and  Error,  §§  689-692. 
Criminal  Law,  §§  1120,  1121. 
As  dependent  on  presentation  of  objection 
in  lower  court— 
Appeal  and  Error,  §§  202-206. 
Criminal  Law,  §  1036. 
As  dependent  on  specification  in  assignment 
of  errors.     Appeal  and  Error,  §§  728. 
738. 
As    dependent    on    taking    of    exception    in 
lower   court — 
Appeal  and  Error,  §  260. 
Criminal  Law,  §  1054. 
Involving    discretion     of    court.     Appeal 
AND  Error,  §  970. 
Review  of  suflSciency  of  evidence — 

Appeal  and  Error,  §§  208-210,  268,  294, 
693-697,   987-1024,   1093,   1094. 
Criminal  Law,  §§  1121,  1157-1160. 
Statement    in    briefs    for    purpose    of    review. 
Appeal  and  Error,  §  757. 

e 
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I.  JUDICIAL  NOTICE. 

In  criminal  prosecutions,  see  Cbihinal  Law, 
§  304. 

Pleading  matters  judicially  noticed,  see  Plead- 
ing, f  0. 


I   5.    Matters  of  conunon  knowledc^  in 
CeneraL 

[a]  (Sup.  1882) 

Courts  will  take  judicial  notice  that  ordi- 
nary vehicles  cannot  pass  each  other  without 
hindrance  or  delay  on  a  road  less  than  8^  feet 
in  width.— Wayne,  Union  &  State  Line  Turn- 
pike Co.  V.  Moore,  82  Ind.  208. 

[b]  (App.1892) 

The  court  cannot  take  judicial  notice  as 
to  whether  a  partition  fence  sufficient  to  re* 
strain  and  inclose  **8heep"  will  also  restrain 
and  inclose  "hogs/'—E^ders  v.  McDonald,  5 
Ind.  App.  297,  31  N.  E.  105G. 

[c]  (Sap.  1894) 

The  court  judicially  knows  that  the  appro- 
priation of  an  alley  only  20  feet  wide  to  the 
use  of  a  double-track  railroad  will  greatly  in- 
terfere with,  prevent,  and  obstruct  the  safe  and 
unobstructed  passage  of  vehicles  upon  such  al- 
ley.—Haus  V.  Jeffersonville,  M.  &  I.  R*  Co.,  37 
N.  E.  805,  138  Ind.  307. 

[d]  (App.  1895) 

That  the  parents  of  a  boy  derive  no  finan- 
cial profit  from  his  bringing  up  is  not  a  matter 
of  judicial  cognizance.— Citizens*  St.  R.  Co.  v. 
Lowe,  39  N.  E.  I(i5,  12  Ind.  App.  47. 

[e]  (App.  189G) 

It  is  a  matter  of  universal  knowledge  that 
the  ingenuity  of  man  has  failed  to  construct  a 
locomotive  engine  which  can  be  operated  suc- 
cessfully, and  not  permit  the  escape  of  fire  at 
times.— Lake  Erie  &  W.  R.  Co.  v.  Gossard,  42 
X.  E.  818,  14  Ind.  App.  244. 

[f]  (Sup.  1904) 
In  construing  a  contract  giving  a  license 
to  drill  wells  in  lan^l  for  oil  and  gas,  the  court 
has  judicial  knowledge,  as  a  matter  of  common 
knowledge,  that  gas  or  oil  does  not  exist  in  pay- 
ing quantities  under  all  the  lands  within  a  rec- 
ognized district,  and  that  there  is  no  other  gen- 
erally acknowledged  way  to  determine  whether 
or  not  it  does  exist  than  putting  down  a  well.— 
Consumers'  Gas  Trust  Co.  v.  Littler,  70  N.  E. 
3(53,  162  Ind.  320. 

[gl  (.Sop.  1904) 
The  Supreme  Court  on  mandamus  to  com- 
pel a  gas  company  to  sink  wells  in  territory 
controlled  by  the  company  to  obtain  gas  for 
heating  purposes  will  take  judicial  notice  of  the 
matter  of  common  knowledge  that  gas  no  long- 
er exists  in  such  territory  in  sufficient  quanti- 
ties for  heating  purposes.— State  ex  rel.  City 
of  Indianapolis  v.  Indianapolis  (^as  Co.,  71  N. 
E.  139,  1G3  Ind.  48. 


[h]  (Sap.  1906) 
Courts  cannot  take  judicial  notice  of  the 
character  of  light  supplied  and  maintained  at 
any  given  time  by  an  incorporated  town  of  the 
state.— Chicago,  I.  &  L.  R.  Co.  v.  Town  of  Sal- 
em, 76  N.  E.  631,  166  Ind.  71;  Id.,  166  Ind. 
703,  76  N.  E.  634. 

[i]    (Svp.  1906) 
Judicial  notice  will  be  taken  that  the  berm 
of  a  canal  serves  to  prevent  backlying  material 
from  falling  into  the  canal.— Null  v.  William- 
son, 166  Ind.  537,  78  N.  E.  76. 

[J]  (Sup.  1909) 
The  court  to  aid  the  petition  will  not  ju- 
dicially notice  that  the  Windfall  Herald  is  a 
newspaper  having  circulation,  etc.— Town  of 
Windfall  City  v.  State  ex  rel.  Wood,  172  Ind. 
302.  88  N.  E.  505. 

[k]     (App.  1909) 

Courts  know,  as  a  matter  of  common 
knowledge,  that  certain  pavements  are  not  laid 
in  the  winter  months.— Barber  Asphalt  Pav.  Co. 
V.  City  of  Wabash,  43  Ind.  App.  107.  86  N.  B. 
1034. 

[1]      (App.  1910) 
Courts  take  notice  of  matters  of  common 
knowledge.— Princeton  Coal  Mining  Co.  v.  How- 
ell, 92  N.  E.  122. 

For  Cases  fboh  Other  States, 

See  20  Cent.  Dig.  Evid.  §4;    38  Cent. 

Dio.  Pat.  I  543. 
See,  also,  16  Cyc.  p.  852;    28  Cyc.  p.  47. 

$   6.    Course  and  laws  of  nature* 

[a]  (Sup.  1866) 

Where  a  promise  was  made  in  November, 
1861,  to  pay  a  sum  of  money  "after  har\'est/* 
and  suit  was  commenced  in  1864,  it  was  held 
that  the  complaint  was  good,  though  it  did  not 
aver  that  the  time  of  payment  had  passed,  as 
the  court  would  take  notice  of  seedtime  and 
harvest.—Abshire  v.   Mather,  27  Ind.  381. 

[b]  (Sup.  1877) 

Courts  will  take  judicial  notice  of  the 
course  of  the  seasons  and  of  husbandry,  and 
that  the  use  of  a  farm  for  six  months  during  the 
cropping  season  is  worth  much  more  per  acre 
than  during  six  months  including  winter.— Koss^ 
V.  Boswell,  60  Ind;  235. 

[c]  (App.  1909) 

Courts  take  judicial  knowledge  of  the  sea- 
sons  of  the  year.— Barber  Asphalt  Pav.  Co.  v. 
(Mty  of  Wabash,  43  Ind.  App.  167,  86  N.  E. 
1034. 

For  Cases  from  Other  States, 
See  20  Cent.  Dio.  Evid.  §  5. 
See,  also,  16  Cyc.  p.  854. 

§   7.    Qnalities  and  properties  of  matter. 

[ft]     (Sup.  1862) 

The  court  does  not  judicially  know  that 
wine  is  not  intoxicating.— Jackson  v.  State,  V> 
Ind.  312, 
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[b]  A  court  will  not  take  judicial  notice  of 
the  fact  that  beer  is  an  intoxicating  liquor.— 
(Sup.  1S73)  Klare  v.  State,  43  Ind.  483 ;  (1883) 
Myers  v.  Same,  03  Ind.  251. 

[cl     (Sup.  1885) 
The  courts  will  take  judicial  notice  that 
brandy    is    an    intoxicating   liquor.— Fenton   v. 
State.  100  Ind.  508. 

[d]  (Sup.  1891) 

The  court  will  take  judicial  notice  of  the 
fact  that  natural  gas  is  an  inflammable  and 
explosive  substance,  intrinsically  dangerous.— 
Jamieson  v.  Indiana  Natural  Gas  &  Oil  Co., 
128  Ind.  555,  28  N.  E.  76,  12  L.  R.  A.  652. 

[e]  (Sop.  1890 

It  is  a  matter  of  common  observation  that 
glass  is  a  fragile  substance,  and  that  its  broken 
edges  are  sharp  and  dangerous.  It  is  necessar- 
ily one  of  the  natural  incidents  of  the  handling 
of  glass  in  the  process  of  its  manufact^ire  that 
it  will  be  broken  without  violence  from  or  fault 
of  those  who  handle  it.— Myers  v.  W.  C.  De 
Pauw  Co.,  38  N.  B.  37,  138  Ind.  500. 

[f]  (Svp.  1896) 

The  court  may  take  notice  as  a  matter  of 
common  knowledge  of  the  fact  that  natural  gas 
will  not  explode  spontaneously. — McGahan  v. 
Indianapolis  Natural  Gas  Co.,  37  N.  E.  601, 
140  Ind.  335,  20  L.  R.  A.  355,  40  Am.  St.  Rep. 
100. 

[g]  (App.  1896) 

Courts  know  judicially  that  natural  gas  is 
highly  explosive  and  combustible,  and  that  it 
will  explode  when  ignited  by  fire.— Alexandria 
Mining  &  Exploring  Co.  v.  Irish,  44  N.  E.  680, 
16  Ind.  App.  534. 

Ch]  (App.  1900) 
The  court  cannot  take  judicial  knowledge 
that  coal  or  wood,  free  in  their  constituent 
parts  from  poison,  would  not  have  a  tendency 
to  produce  death  if  taken  into  the  stomach  of 
an  animal.— Sprankle  v.  Bart,  58  N.  E.  8G2,  25 
Ind.  App.  681. 

Fob  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  |  6. 
See,  also,  16  Cyc.  p.  855. 


I   8.    Operation    and    effect    of    natural 
forces. 

[a]  (Sup.  1892) 

A  court  will  not  take  judicial  notice  that 
an  engine,  holier,  and  wagon  constitute  a  load 
of  such  unusual  weight  that  it  is  negligence 
per  se  to  attempt  to  cross  a  bridge  with  them. 
— Board  of  Com'rs  of  Allen  County  v.  Crevis- 
ton,  32  N.  E.  735,  133  Ind.  39. 

[b]  (Sup.  1892) 

Where  the  evidence  is  in  conflict  as  to 
whether  or  not  a  car,  while  being  pushed,  at 
about  four  miles  an  hour,  with  the  brakes  set, 
down  a  slight  grade,  to  be  coupled  to  another 
car,  would  jump  forward,  at  the  release  of  the 


brakes,  when  within  six  or  eight  inches  of  the 
car  with  which  it  was  to  be  coupled,  a  verdict 
of  a  jury  will  not  be  disturbed  on  appeal  on 
the  ground  that  the  court  should  hare  taken 
judicial  knowledge  that  a  car,  under  such  cir- 
cumstances, could  not  jump  forward.— Chicago, 
St.  I/.  &  P.  R.  Co.  V.  Champion,  32  N.  E.  874. 
23  L.  R.  A.  861. 

[c]  (App.  1906) 

The  courts  judicially  know  that  a  moving 
train  makes  a  noise.— New  York,  C.  &  St.  L. 
R.  Co.  V.  Robbins,  38  Ind.  App.  172,  76  N.  E. 
804. 

[d]  (App.  1910) 

Judicial  notice  will  be  taken  of  the  fact 
that  a  detached  stone  7%  feet  long,  3  feet  wide, 
and  18  inches  thick,  situated  in  the  roof  of  an 
entry  to  a  coal  mine,  can  be  carefully  secured 
or  taken  down,  pursuant  to  the  law  of  gravi- 
tation.—Princeton  Coal  Mining  Co.  v.  Howell, 
92  N.  E.  122. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Bvid.  {  7. 

§   9.    Seientillo  facts  and  principles. 

[a]  (Sup.  1891) 

As  the  court  cannot  know  that  natural  gas 
will  not  pass  under  the  soil  from  a  leak  in  a 
street  main  to  a  house  in  sufficient  quantities 
to  cause  an  explosion,  it  cannot  take  notice  on 
demurrer  that  a  complaint  alleging  such  ex- 
plosion charges  an  impossibility.— Misslssinewa 
Min.  Co.  V.  Patton,  129  Ind.  472,  28  N.  E. 
1113,  28  Am.  St.  Rep.  203. 

[b]  (Sap.  1891) 

The  courts  take  judicial  notice  of  that 
which  is  known  as  electricity  and  of  its  prop- 
erties; not  of  the  various  methods  of  generat- 
ing and  transmitting  or  using  it,  but  of  the 
thing  itself  and  of  its  nature.— City  of  Craw- 
fordsville  v.  Braden,  28  N.  E.  849,  130  Ind. 
149,  14  L.  R.  A.  268,  30  Am.  St.  Rep.  214. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  i  8;    38  Cent. 

Dig.   Pat.  §  543. 
See,  also,  16  Cyc.  p.  856. 

§10.   Geocraphioal  facts. 

[a]  (Sap.  ISob) 

The  fact  of  the  geographical  position  of 
the  falls  of  the  Ohio  river,  and  that  there  are 
no  pilots  appointed  for  other  falls  in  this  state, 
will  be  judicially  taken  notice  of  by  this  court. 
—Cash  V.  Auditor  of  Clark  County,  7  Ind.  227. 

[b]  (Sup.  1S59) 

The  Supreme  Court  will  take  judicial  no- 
tice of  the  area  of  an  established  county.— 
Board  of  Com*rs  of  Jasper  County  v.  Spitler, 
13  Ind.  235. 

[c]  (Sup.  1860) 

In  an  action  against  a  railroad  for  injury 
to  cattle,  the  court  took  judicial  notice  that  a 
part    of   the    road,    between    two   geographical 
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points,  was  within  the  county.— Indianapolis  & 
C.  R.  Co.  V.  Case,  15  Ind.  42. 

[d]  (Sup.  1861) 

Where,  in  a  suit  against  a  railroad  com- 
pany for  damages,  it  was  proved  that  the  acci- 
dent happened  at  a  certain  locality,  without 
distinct  proof  that  it  was  in  a  certain  county, 
the  court  took  judicial  notice  of  the  limits  of 
the  county,  and  of  the  fact  that  the  place  prov- 
ed was  within  such  limits,  and  the  proof  was 
held  sufficient. — Indianapolis  &  C.  R.  Co.  v. 
Moore,  IG  Ind.  43,  56. 

[e]  The  courts*will  take  judicial  notice  of  the 
prominent  geographical  features  of  the  coun- 
try.—(Sup.  18GG)  Mossman  v.  Forrest,  27  Ind. 
233;  (1878)  Williams  v.  State,  €4  Ind.  553,  31 
Am.  Rep.  135. 

[f  ]     (Sup.  1867) 

The  courts  will  take  notice  of  the  naviga- 
bility of  streams. — Neaderhouser  v.  State,  28 
Ind.  257. 

[g]     (Sup.  1867) 

The  courts  will  take  notice  judicially  of 
the  geographical  position  of  towns  in  a  county. 
—Indianapolis  &  C.  R.  Co.  v.  Stephens,  28  Ind. 
420;    Same  v.  Kirby,  Id.  479. 

[h]     (Sop.  1868) 

The  court  is  bound  to  know  that  a  few 
hours  will  take  a  messenger  from  Terre  Haute 
to  Evansville.— Ward  v.  Colyhan,  30  Ind.  305. 

[i]  The  Supreme  Court  will  take  judicial  no- 
tice that  a  certain  distance  from  a  place  named 
in  a  county  is  within  that  county. — (Sup.  1.S74) 
Indianapolis,  B.  &  W.  R.  Co.  v.  Lyon,  48  Ind. 
110;  (1884)  Terre  Haute  &  I.  R.  Co.  v.  Pierce, 
05  Ind.  400. 

[j]      (Sop.  1876) 
The  supreme  court  may   take  judicial  no- 
tice that  White  river,  in  Marion  county,  is  not 
a    navigable   stream.— Ross    v.    Faust,   54    Ind. 
471,  23  Am.  Rep.  655. 

[k]      (Sup.  1877) 

Where  articles  of  association  of  a  turnpike 
company  state  the  termini  of  the  road  to  be 
within  a  certain  county,  the  courts  of  the  state 
will  take  notice  that  a  road  running  from  one 
of  such  termini  to  the  other  is  located  wholly 
in  such  county.— Steinmetz  v.  Versailles  &  O. 
Turnpike  Co.,  57  Ind.  457. 

[11     (Sup.  1881) 
The  Supreme  Court  will  take  judicial  no- 
tice that  a  certain  city  is  located  in  and  is  the 
county  seat  of  a  particular  county.— Louthain 
V.  May,  77  Ind.  100. 

[m]     (Sup.  1882) 

Courts  take  judicial  notice  of  the  national 
surveys  and  of  the  territorial  boundaries  of 
counties,  and,  where  a  full  and  accurate  de- 
scription of  the  land  is  given  in  a  suit  to  re- 
cover it,  it  can  be  located  in  the  proper  county 


without  difficulty.— Wilcox  v.   Moudy,  82   Ind. 
210. 

[n]     (Sup.  1885) 

In  an  action  for  killing  a  horse  in  Laporte 
county,  the  court  will  take  judicial  notice  that 
the  neighborhood  three  miles  south  of  West- 
ville  is  in  Laporte  county. — Louisville,  N.  A. 
&  C.  R.  Co.  V.  Hixon,  101  Ind.  337. 

[0]      (Sup.  1896) 

Courts  will  take  judicial  notice  of  the  loca- 
tion of  a  county  seat  where  the  circuit  court 
of  a  county  was  held  at  the  time  a  case  reached 
that  court  on  appeal  from  a  board  of  commis- 
sioners.—Mode  V.  Beasley,  42  N.  B.  727,  143 
Ind.  306. 

[p]      (App.  1896) 

A  court  will  take  judicial  notice  that  a 
certain  city  or  town  is  in  a  certain  county. — 
Louisville,  N.  A.  &  C.  R.  Co.  v.  McAfee,  15 
Ind.  App.  442,  43  N.  E.  36. 

[q]     (Sop.  1897) 

Courts  take  judicial  notice  of  the  area  of 
an  established  county,  and  of  its  limits  and 
boundaries.— Board  of  Comers  of  Jackson  Coun- 
ty V.  State  ex  rel.  Brown,  46  N.  E.  008,  147 
Ind.  476. 

[rl     (App.  1905) 
Courts  take  judicial  notice  of  the  location 
of  the  different  sections  of  a  township. — West- 
ern Union  Telegraph  Co.  v.  Krueger,  36  Ind. 
App.  348,  74  N.  E.  25. 

[8]    (App.  1907) 
The  court  takes  judicial  notice  of  the  loca- 
tion of  towns  in  a  certain  county. — Cleveland. 
(\,  C.  &  St.  L.  R.  Co.  V.  Miller,  40  Ind.  App. 
1G5,  81  N.  E.  517. 

[t]  (App.  1910) 
Judicial  notice  is  taken  of  the  geological 
strata  of  coal  in  each  county  and  of  many  oth- 
er facts  connected  with  coal  mines  and  their 
operation.— Princeton  Coal  Mining  Co.  v.  How- 
ell, 02  X.  E.  122. 

For  Cases  from  Other  States, 

See   20   Cent.    Dig.    Evid.   §§   0-14;    37 

Cent.   Dig.    Nav.   Wat.   §  12. 
See,   also,   16  Cyc.   pp.   85S-863;    note,  82 

Am.  St.  Rep.  430. 

§11.  Historical  facts. 
[a]     (Snp.  1822) 

The  claims  of  Virginia,  before  the  year 
1783,  to  the  territory  northwest  of  the  Ohio; 
her  cession  of  it  in  that  year  to  the  United 
States,  reserving  a  tract  granted  by  her  to  the 
Illinois  regiment,  to  be  divided  among  the  sol- 
diers and  officers  thereof,  according  to  the  laws 
of  Virginia;  and  her  statutes  respecting  the 
primary  disposal  of  the  soil  within  this  reserva- 
tion^ now  known  by  the  name  of  the  "Illinois 
Grant,"— constitute  a  part  of  the  history  and 
laws  of  Indiana,  which  are  to  be  noticed  by  its 
courts  without  any  special  proof. — Henthom  v. 
Doe  ex  dem.  Shepherd,  1  Blackf.  157. 
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[b]  (Sup.  1862) 

The  court  takes  judicial  notice  of  a  county 
created  by  a  public  statute,  but  not  of  the  time 
of  the  division  of  counties  and  the  erection  of 
new  ones  by  county  commissioners  under  the 
general  law.  In  the  latter  case,  such  time,  if 
material,  must  be  proved.— Buckinghouse  v. 
Gregg,  19  Ind.  401. 

[c]  (Svp.  1871) 

The  courts  will  take  judicial  notice  of  the 
existence  of  war  or  the  restoration  of  peace, 
when  proclaimed  by  the  President.— Perkins  v. 
Rogers,  35  Ind.  124,  9  Am.  Rep.  639. 

The  court  will  take  judicial  notice  that  all 
the  inhabitants  of  the  state  of  Louisiana  were 
in  insurrection;  but  they  will  not  take  judi- 
cial notice  that  any  of  such  inhabitants  main- 
tained a  loyal  adherence  to  the  United  States, 
or  that  any  part  of  said  state  was  occupied  by 
the  military  forces  of  the  United  States,  or 
that  any  person  had  a  license  or  permit  from 
the  President.— Id. 

[d]  (Sup.  1871) 

Courts  will  take  judicial  notice  that  dur- 
ing the  Rebellion  the  seceded  states  were  at 
war  with  the  loyal  states.— Brooke  v.  Filer,  35 
Ind.  402. 

[e]  (Sup.  1878) 

The  court  takes  judicial  notice,  as  a  part 
of  the  history  of  the  state,  that  the  grant  by 
the  state  of  Virginia  commonly  called  **Clarke*s 
Grant"  (2  Rev.  St.  1876,  p.  711),  was  surveyed 
and  located  adjacent  to  the  falls  of  the  Ohio 
river,  in  the  counties  of  Clarke,  Floyd,  and 
Scott,  in  this  state,  and  that  the  town  of 
Clarkesville  was  located  and  laid  out  abutting 
on  the  Ohio  river,  within  such  grant,  in  said 
counties  of  Clarke  and  Floyd.— Car r  v.  Mc- 
Campbell,  61  Ind.  97. 

[f]  (Sup.  1878) 

Courts  take  judicial  notice  of  matters  of 
public  history.— Williams  v.  State,  64  Ind.  553, 
31  Am.  Rep.  135. 

[g]  (Sup.  1896) 

The  courts  take  notice  of  historical  facts. 
-Smith  V.  Pedigo,  33  N.  E.  777,  44  N.  E.  363, 
145  Ind.  361,  19  L.  R.  A.  433,  32  L.  R.  A.  838. 

[h]      (A  pp.  1897) 

The  courts  will  take  judicial  notice  of  the 
history  of  the  Wabash  and  Erie  Canal,  and  the 
legislation  relating  to  the  same.—Board  of 
Com'rs  of  Allen  County  v.  Ft.  Wayne  Water 
Power  Co.,  46  N.  E.  30,  17  Ind.  App.  36. 

[i]  (App.  1908) 
The  court  knows  as  a  matter  of  public 
history  that  in  1897  the  right  of  crossing  on 
highways  had  been  exercised  in  a  great  many 
cities  in  the  state  where  electric  street  rail- 
ways and  steam  railroads  were  both  maintain- 
ed, and  that  interlocking  systems  consist  in 
part  of  appliances  that  occupy  space  and  would 
be  obstructions  if  constructed  in  the  streets 
and    highways    that   would    seriously    interfere 


with  the  rights  of  the  public  therein.— Michigan 
Cent.  R.  Co.  v.  Hammond,  W.  &  E.  C.  Electric 
R.  Co.,  42  Ind.  App.  66,  83  N.  E.  650. 

Fob  Cases  fboic  Other  States, 

See  20  Cent.  Dig.  Bvid.  §§  15,  16. 
See,  also,  16  Cyc.  pp.  864-870. 

i  12.  statistical  facts. 

[a]  The  courts  will  take  judicial  notice  of  the 
results  of  the  United  States  census,  as  shown 
by  the  returns.— (Sup.  1879)  Stultz  v.  State  ex 
rel.  Steele,  65  Ind.  492;  (1891)  Hawkins  v. 
Thomas,  3  Ind.  App.  399,  29  N.  E.  157. 

[b}     (Svp.  1886) 

Courts  will  take  judicial  notice  of  the  fact 
that  national  bank  stock  constitutes  a  material 
portion  of  the  moneyed  capital  of  the  state. — 
Wasson  v.  First  Nat.  Bank,  107  Ind.  206,  8  N. 
E.  97. 

[c1     (App.  1892) 
The  court  may  take  judicial  knowledge  of 
the  United  States  Mortality  Tables,  and,  per- 
haps, other  standard  tables.— Shover  v.  Myrick, 
30  N.  E.  207,  4  Ind.  App.  7. 

td]     (Sup.  1898) 

The  courts  of  Indiana  take  judicial  notice 
of  a  census  or  other  enumeration  made  under 
the  authority  of  the  state  or  of  the  United 
States.— City  of  Huntington  v.  Cast,  48  N.  E. 
1025,  149  Ind.  255. 

[e]  (App.  1900) 

The  court  will  take  judicial  notice  that 
the  city  of  Evansville,  Ind.,  is  a  city  incorpo 
rated  under  the  statutes  relating  to  citios  hav- 
ing more  than  50,000  and  less  than  100,000  in- 
habitants.—City  of  Evansville  v.  Frazer,  56  N. 
E.  729,  24  Ind.  App.  628. 

[f]  (Sup.  1903) 

The  Supreme  Court  will  take  judicial  no- 
tice of  the  population  of  a  county  as  ascertain- 
ed by  the  United  States  census.- Board  of 
Com'rs  of  Whitley  County  v.  Garty,  08  X.  E, 
1012,  161  Ind.  464. 

[g]  (Sup.  1909) 

The  statistics  prepared  by  the  board  of 
statistics  established  by  the  state  including  tab- 
ulated information  as  to  the  number  and  thick- 
ness of  veins  of  coal,  their  depths,  kind  of  coal, 
how  mined,  number  of  mines  in  each  county, 
the  owners,  number  of  miners,  etc.,  required  to 
be  collected  by  Bums*  Ann.  St.  1908,  §  8o0'), 
are  official  public  documents  of  which  the  court 
will  take  notice.— State  v.  Barrett,  172  Ind. 
169,  87  N.  E.  7. 

[h]     (Snp.  1910) 

The  court  takes  judicial  notice,  to  deter- 
mine the  probable  expectancy  of  life,  of  the 
Carlisle  Tables  of  Mortality.— Pittsburg,  C,  C. 
&  St.  L.  R.  Co.  V.  Sudhoff,  90  N.  B.  467. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  17. 
See,  also,  16  Cyc.  pp.  870,  871. 
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§  13.  Phenomeiui  of  animal  miLd  Teseta- 
ble  life. 

[ft]  (Sup.  1906) 
Courts  judicially  know  that  horses  some- 
times become  frightened  at  unusual  objects.— 
Baltimore  &  O.  S.  R.  Co.  v.  Slaughter,  167  Ind. 
.330,  79  N.  E.  186,  7  L.  R.  A.  (N.  S.)  597,  119 
Am.  St.  Rep.  503. 

Fob  Cases  from  Otheb  States, 
See  20  Cent.  Dig.  Evid.  {  18. 
See,  also,  16  Cyc.  p.  874. 

1 16.  LanguaKe,  words  and  phrases,  and 
abbroTiations. 

[a]  (Sup.  1877) 

The  letters  "C.  O.  D."  are  not  cabalistic, 
but  have  acquired  a  fixed  and  determinate 
meaning,  which  courts  and  juries  will  recognize 
from  their  general  information.—United  States 
Exp.  Co,  V.  Keefer,  59  Ind.  263. 

[b]  (Sup.  1877) 

Courts  and  juries  will  recognize  that  a 
note  payable  at  ^'Citizens'  Bank,  Noblesville, 
Ind."  is  payable  in  Indiana.— Burroughs  v.  Wil- 
son, 59  Ind.  536. 

[c]  (App.  1905) 

The  Appellate  Court  knows  that  "f.  o.  b.," 
used  in  connection  with  a  shipment  of  goods, 
means  "free  on  board."— Kilmer  v.  Moneyweight 
Scale  Co.,  76  N.  E.  271,  36  Ind.  App.  568. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  20, 
See,  also,  16  Cyc.  p.  875. 

$  17.  Time,  days,  and  dates. 

[a]  (Sap.  1863) 

A  husband  in  1838  sold  and  conveyed  land 
owned  by  him  by  deed  in  which  his  wife  did  not 
join.  She  was  at  the  time  a  minor,  and  at- 
tained her  majority  on  April  23,  1842.  Held, 
in  a  proceeding  by  her  for  the  assignment  of 
dower,  commenced  January  30,  1862,  that  the 
<J0urt  would  take  notice,  without  any  averment 
to  that  effect,  that  20  years  had  not  elapsed 
from  April  23,  1842,  up  to  the  time  the  pro- 
ceedings were  commenced.— Harding  v.  Third 
Presbyterian  Church,  20  Ind.  71. 

[b]  (Sap.  1877) 

The  Supreme  Court  will  recognize  that 
the  date  of  a  written  notice  from  a  surety  to 
a  payee  was  on  Sunday,  that  the  notice  was 
given  on  that  day,  and  was  void.— Chrisman  v. 
Tuttle,  59  Ind.  155. 

[c]  (Sup.  1885) 

Courts  take  judicial  notice  of  matters  of 
general  knowledge,  and  thus,  in  reckoning  time, 
follow  the  hours  as  they  move  consecutively 
forward.- Hedderich  v.  State,  101  Ind.  564,  1 
N.  E.  47,  51  Am.  Rep.  768. 

[d]  The  court  will  take  judicial  notice  of  the 
computation  of  time,  and  upon  what  day  of  the 
week  a  certain  day  of  the  month  falls.— (Sup. 
1890)    Swales    v.    Grubbs,    126    Ind.    106,    25 


N.  E.  877;    (1893)  Williamson  ▼.  Brandenberg, 
6  Ind.  App.  97,  32  N.  E.  1022. 

[e]      (Sap.  1894) 

The  Supreme  Court  judicially  knows  that 
the  12th  day  of  July,  1891,  was  Sunday.— Rob- 
erts v.  Farmers*  &  Merchants'  Bank  of  Attica, 
36  N.  E.  128,  136  Ind.  154. 

m     (App.  1902) 

The  court  will  Uke  judicial  notice  that 
about  3:20  a.  m.  on  October  12th  it  is  not 
daylight— Cincinnati,  H.  &  I.  R.  Co.  v.  Worth- 
ington,  30  Ind.  App.  663,  65  N.  E.  557,  66  N. 
E.  478,  96  Am.  St.  Rep.  355. 

Cg]  (App.  1905) 
A  court  will  take  judicial  notice  that  a 
time  between  4  and  6  o'clock  in  the  afternoon 
of  September  16th  was  before  sunset.— Dayton 
&  W.  Traction  Co.  v.  Marshall,  75  N.  E.  824, 
36  Ind.  App.  491. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  |  21. 
See,  also,  16  Cyc.  p.  856. 

§  18.   Weights,  measures,  and  Talnes. 
[a]     (App.  1908) 
Courts    take    judicial    notice    that    wheat, 
com,    and   tobacco    have    fluctuating    values. — 
Lindsey  v.  Hewitt,  42  Ind.  App.  573,  86  N.  E. 
446. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  |  22. 
See,  also,  16  Cyc.  p.  857. 

§  19.  Matters  of  art  and  skill. 
[a]  (App.  1900) 
Judicial  notice  will  be  taken  that  litho- 
graphing is  an  art  which  requires  a  high  de- 
gree of  skill,  and  is  expensive.— Beck  &  Pauli 
Lithographing  Co.  v.  Evansville  Brewing  Co., 
58  N.  E.  859,  25  Ind.  App.  662. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  |  23;   38  Cent. 
Dig.  Pat.  {  543. 

§20.  Management  and  oondnet  of  oeev- 
patlons. 

[a]  (Sap.  1878) 

Courts  will  judicially  know  that,  as  a  gen- 
eral rule,  trains  running  upon  a  railroad  are 
run,  directed,  and  controlled  by  the  owners  of 
the  road.— Evansville  &  C.  R.  Co.  v.  Smith,  65 
Ind.  92. 

[b]  (Sap.  1885) 

The  court  will  take  judicial  notice  that  em- 
ploy^ of  a  bank  other  than  the  cashier  must 
have  access  to  the  funds.— lia  Rose  v.  Logans- 
port  Nat.  Bank,  102  Ind.  332,  1  N.  E.  805. 

[c]  (Sap.  1892) 

A  court  judicially  knows  that  telegraph 
lines  are  maintained,  operated,  and  used  in  con- 
nection with  railroads,  and  that  it  is  necessary 
to  do  so  to  properly  operate  a  railroad,  to  give 
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advice  as  to  the  time  of  runniDg  trains,  and 
their  arnval  at  certain  points,  to  direct  the 
running  of  trains,  and  transact  the  business  of 
the  road;  that  the  telegraph  is  generally  nsed 
and  is  necessary  in  connection  with  a  proper 
system  in  running  a  railroad.— State  v.  Indiana 
&  I.  S.  R.  Co.,  32  N.  E.  817,  133  Ind.  69,  18 
L.  R.  A.  502. 

[d]  (App.  1894) 

The  court  will  take  judicial  notice  of  the 
fact  that  ordinarily  a  stop  of  a  passenger  train 
for  three  minutes  at  a  station  for  the  purpose 
of  allowing  passengers  to  get  on  or  off  the  train 
is  reasonable  and  adequate.— Louisville,  N.  A. 
&  C.  R.  Co.  V.  Costello,  36  N.  E.  299,  9  Ind. 
App.  462. 

[e]  (Svp.  1896) 

The  Supreme  Court  knows  judicially  that 
there  is  a  sj'stem  of  banking  in  the  state  into 
which  individuals  and  partnerships  enter  not 
governed  by  any  articles  of  incorporation,  and 
that  in  such  arrangement,  if  the  business  is 
large,  agents  must  be  appointed  to  perform  the 
functions  and  assume  the  duties  of  the  bank 
officers.— State  v.  Arnold,  38  N.  E.  820,  140 
Ind.  628. 

[t]     (App.  1895) 
The   court   knows  judicially  that  coupling 
cars  is  a  dangerous  undertaking.— Evansville  & 
R.  R.  Co.  V.  Malott.  41  N.  E.  549,  13  Ind.  App. 
289. 

[g]     (App.  1896) 

The  Appellate  Court  knows  judicially  that 
the  right  of  way  of  railway  companies  is  fre- 
quently used  for  other  purposes  than  that  of 
simply  operating  their  trains  thereon.— Pitts- 
burgh, C,  C.  &  St.  L.  R.  Co.  V.  Hays,  17 
Ind.  App.  261,  44  N.  E.  375,  45  N.  E.  675, 
46    N.   E.  597. 

rh]    (App.  1905) 

Courts  take  judicial  notice  that  certain 
conduct  is  within  the  scope  of  the  employment 
of  the  conductor  of  a  train.— Indianapolis  & 
B.  R.  Co.  V.  Barnes,  74  N.  E.  583,  35  Ind.  App. 
485. 

[I]  (App.  1907) 
It  is  a  matter  of  common  knowledge  that 
switching  Is  done  by  a  railroad  company  only 
as  necessity  arises  in  the  course  of  trans- 
acting the  railroad's  business.— Grand  Trunk 
Western  R.  Co.  v.  State,  40  Ind.  App.  695, 
S2  N.   E.  1017. 

D]  (App.  1910) 
Courts  take  judicial  notice  of  the  manner 
In  which  railroads  are  ordinarily  operated,  and 
judicially  know  that  a  freight  brakeman  has 
to  do  with  cars  and  brakes  thereon.— Cleveland, 
C,  C.  &  St.  L.  R.  Co.  V.  Heineman,  90  N.  E. 


Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  {  24. 
See,  also,  16  Oyc.  pp.  854,  876. 

§  21.  Customs  and  vsas^** 

[a]  The  court  cannot  take  judicial  noticu  of  lo- 
cal customs  or  usages.— (Sup.  1828)  Rapp  v. 
Grayson,  2  Blackf.  130;  (1874)  Hitesman  v. 
State,  48  Ind.  473. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  {  25. 
See,  also,  16  Cyc.  p.  878. 

{22.  Corporations  and  assooiatlons  and 
members  thereof. 

Corporate  charters,  see  post,  |  31. 

[a]  (Sup.  1861)         « 

In  a  suit  on  a  ditching  contract  purport- 
ing to  have  been  made  by  defendants  as  direct- 
ors of  a  draining  association,  the  question 
whether  there  was  such  a  corporation  was  for 
the  judicial  knowledge  of  the  court.— Herod  v. 
Rodman,   16  Ind.  241. 

[b]  (Sup.  1861) 

Although  the  court  knows,  judicially,  all 
the  statutes  under  which  plankroad  companies 
are  organized,  yet  it  cannot  know  judicially 
under  which  one  any  particular  company  was 
organized,  or  whether  it  has  not  adopted  the 
provisions  of  some  other  act— Danville  &  W. 
L.    Plank-Road  Co.   v.   State,   16  Ind.  456. 

[c]  (Sap.  1862) 

The  court  toola  judicial  notice  that  the 
Ohio  Insurance  Company  was  by  public  law 
a  bank  of  discount  and  deposit— Gordon  v. 
Montgomery,  19  Ind.  110. 

[d]  (Sup.  1866) 

Under  the  act  authorizing  the  organization 
of  associations  for  the  purpose  of  constructing 
levees  and  drains,  the  existence  of  such  asso- 
ciations must  be  judically  taken  notice  of  by 
the  courts  of  the  county  or  counties  in  which 
the  articles  of  association  are  recorded.— 
Delawter  v.  Sand  Creek  Ditching  Co.,  26  Ind. 
407. 

[e]  (Sup.  1867) 

An  act  which  requires  the  courts  of  the 
county  in  which  the  articles  of  association 
are  recorded  to  take  judicial  notice  of  the  ex- 
istence of  corporations  formed  for  such  pur- 
poses does  not  require  the  supreme  court  to 
take  such  judicial  notice.— Cicero  Hygiene 
Draining  Co.  y.  Craighead,  28  Ind.  274. 

[f]  (Sup.  1867) 

The  courts  will  not  take  judicial  notice 
whether  a  railroad  company  owns  and  operates 
a  road  through  a  particular  county  when  there 
is  no  law  prohibiting  it  from  doing  so.— Indian- 
apolis &  C.  R.  Co.  y.  Stephens,  28  Ind.  429; 
Same  v.  Kibby,  Id.  479. 
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[g]  (Sup.  1879) 
The  courts  will  not  take  judicial  notice 
that  a  particular  telegraph  company  is  one  "en- 
gaged in  telegraphing  for  the  public*'  within  the 
meaning  of  1  Rev.  St.  1876,  p.  8(58,  §  1,  im- 
posing a  penalty  on  companies  thus  engaged 
from  neglect  in  respect  to  the  delivery  of  mes- 
sages.—Western  Union  Tel.  Co.  v.  Axtell,  69 
Ind.  199. 

[h]     (Sup.  1892) 

The  courts  will  take  judicial  knowledge  of 
the  counties  in  the  state  into  and  through 
which  railroads  pass.— Baltimore  &  O.  R.  Co. 
V.  Brant,  31  N.  E.  464,  132  Ind.  37. 

[1]  (Sup.  1906) 
The  courts  will  take  judicial  notice  that  a 
company  organized  and  operating  a  street  rail- 
way under  the  laws  of  the  state  is  a  carrier 
of  passengers. — Indianapolis  St.  R.  Co.  v.  Ray, 
78  N.  E.  978,  167  Ind.  236. 

[J]  (Sup.  1907) 
Courts  take  judicial  notice  that  an  in- 
corporated railroad  company  cannot  commit 
negligence  in  the  operation  of  its  engines,  cars, 
or  trains  except  through  the  acts  of  its  serv- 
ants.—Southern  R.  Co.  V.  Elliott,  170  Ind.  273, 
82  N.  B.  1051. 

[k]     (Sap.  1908) 

Courts  cannot  know  judicially  the  sub- 
stance of  by-laws,  or  the  customs  of  private  cor- 
porations.—Elkhart  Hydraulic  Co.  v.  Turner, 
170  Ind.  455,  84  N.  E.  812. 

For  Cases  from  Other  States, 

See  20  Cent.   Dig.    Evid.  $S  26-28. 
See,  also,  16  Cyc.  pp.   880-883. 

$  23.  Matters  relating:  to  soTernment 
and  Its  administration  in  cen- 
eral. 

[a]  The  courts  will  take  judicial  notice  of  the 
government  surveys  and  the  legal  subdivisions 
of  the  public  lands.— (Sup.  1866)  Mossman 
V.  Forrest,  27  Ind.  233;  (1877)  Murphy  v.  Hen- 
dricks, 57  Ind.  593;  (1880)  Burton  ▼.  Fer- 
guson,  69  Ind.  486. 


[b]     (Sap. 

The  viewers  appointed  to  lay  out  a  high- 
way reported  in  favor  of  its  utility,  and  that 
they  had  laid  out  the  same,  "commencing  at 
the  quarter  post  between  sections  9  and  10, 
township  31,  range  10,  on  the  land  owned  by 
A.,  and  running  through  the  lands  of  A.  and  B. 
to  the  quarter  post  between  sections  15  and  16, 
there  to  terminate,  at  the  intersection  of  the 
road  to  C."  Held,  that  the  court  will  take  ju- 
dicial notice  that  section  15  is  immediately 
south  of  section  9,  in  the  same  township,  and 
that  the  course  from  the  quarter  post  between 
sections  9  and  10  to  the  quarter  post  between 
sections  15  and  16  is  south. — MH>ssman  v. 
Forrest.  27   Ind.  233. 


[c]  (Sup.  1871) 

The  supreme  court  of  Indiana  will  take 
judicial  notice  that  the  lands  in  Ripley  county 
were  surveyed  and  laid  out  by  act  of  congress, 
and  that  their  sides  are  east,  west,  north,  and 
south,  and  that  there  can  be  no  such  descrip- 
tion of,  or  in  relation  to,  a  congressional  sur- 
vey of  them  as  the  "southeast  side"  of  a 
quarter  section.— Buchanan  v.  Whitam,  36  Ind. 
257. 

[d]  (Sap.  1875) 

Where,  in  the  description  of  land  in  an 
assessment  made  thereon  to  aid  in  the  construc- 
tion of  a  ditch  by  a  drainage  association,  it 
does  not  appear  in  what  county  the  land  is 
situated,  the  court  may  know  judicially  from 
the  congressional  survey  that  it  is  in  a  certain 
county.— Bannister  v.  Grassy  Fork  Ditching 
Ass*n,  52  Ind.  178;    Rich  v.  Same,  Id.  187. 

[e]  (Sup.  1878) 

The  courts  take  judicial  notice  of  the 
location  of  the  counties  of  the  state,  and  that 
the  description  "town  22'*  in  a  conveyance 
is  equivalent  to  "town  22  north.'' — Dawson 
V.  James,  (;4  Ind.  162. 

[f]  (Sup.  1881) 

Since  courts  take  judicial  notice  of  the 
public  surveys  in  the  state,  they  will  take 
judicial  knowledge  of  the  fact  that  the  survey 
of  fractional  section  15,  town  8  south,  range  11 
west,  in  the  county  of  Vanderburgh,  contains 
more  than  27  acres. — Craven  v.  Butterfield,  80 
Ind.  503. 

[g]  (Sup.  1881) 

Courts  take  judicial  notice  of  public  sur- 
veys and  of  the  existence  and  location  of  the 
several  base  lines  from  which  the  surveys  are 
made.— Dutch  v.  Boyd,  81  Ind.  146. 

[h]    (Sap.  1882) 

Where  lands  are  described  in  a  mort- 
gage by  a  section,  township,  and  range,  without 
giving  the  county  or  state  where  situated,  the 
fact  that  the  lands  are  in  this  state  being  pre- 
sumed, the  court,  from  the  description,  may 
take  judicial  notice  of  the  county  in  which  the 
lands  are  located.— Brown  v.  Ogg,  85  Ind.  234. 

[i]  (Sop.  1S84) 
A  complaint  to  collect  a  ditch  assessment 
which  definitely  states  the  termini  of  the  ditch, 
and  the  section,  township,  and  range  of  the 
lands  to  be  affected  thereby,  is  not  bad  be- 
cause it  does  not  expressly  state  in  what 
county  or  state  the  proposed  ditch  or  lands  to 
be  affected  by  its  construction  are  situated ; 
those  being  matters  of  which  the  court  may 
take  judicial  notice.— Smith  v.  Clifford,  99  Ind. 
113. 

[j]  (f»up.  1887) 
Courts  take  judicial  notice  of  the  county 
in  which  a  public  highway  is  located,  when 
the  lands  to  be  affected  by  it  are  described 
by  sections,  townships,  and  ranges.— Adams  v. 
Harrington,  114  Ind.  66.  14  N.  E.  603. 
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[k]      (Sup.  1889) 

The  courts  of  a  state  will  take  judicial 
notice  of  the  fact  that  a  particular  legal  sub- 
division of  a  section  of  land  in  that  state  is 
not  fractional.— Peck  v.  Sims,  120  Ind.  345, 
22  N.  E.  313. 

[1]     (Sap.  1898) 
The  court  knows  judicially  in  which  coun- 
ty land  is  situated,  where  the  section,  township, 
and   range  are   given.— Richardson   v.    Hedges, 
49  N.  E.  822,  150  Ind.  53. 

[m]    (Sup.  1900) 

Courts  take  judicial  notice  that  there  is 
but  one  republican  party  in  the  state.— State 
ex  rel.  Gam  v.  Board  of  Election  Com'rs  of 
Marshall  County,  167  Ind.  270,  78  N.  E.  lOlG. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  29,  30. 
See,  also,  16  Cyc.  pp.  899-919. 


§  24.   Mature  and  oonstitutlon  of  Kovem- 
ment. 

[a]  (Sup.  1856) 

The  existence  of  ferries,  they  being  es- 
tablished by  county  commissioners,  and  not 
by  enactment  of  the  legislature  directly,  will 
not  be  noticed  by  the  court,  but,  in  any  par- 
ticular instance,  must  be  proved.— State  v. 
Wise,  7  Ind.  645. 

[b]  (Sop.  1861) 

The  court  has  no  judicial  knowledge 
whether  or  not  there  are  proper  and  legiti- 
mate modes  of  expending  money  in  procuring 
the  passage  of  an  act  of  the  legislature,  and 
therefore  it  cannot  say  that  an  averment  in 
an  answer  of  such  expenditure,  with  such  pur- 
pose and  result  is  either  immaterial  or  vicious. 
— Judah  V.  Trustees  of  Vincennes  University, 
16  Ind.  56. 

[c]  (Sap.  1862) 

The  court  will  take  judicial  notice  of  the 
power  of  the  city  to  improve  streets. — Macey  v. 
Titcombe,  19  Ind.  135. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  29. 


I  25.  PoUtioal  dlTislons  miLd  bodiea« 

Pleading,  see  Pleading,  §  6. 

[a]    (Sup.  1853) 

School  districts  being  public  corporations 
organized  under  a  public  statute,  the  courts  will 
judicially  take  notice  of  their  organization. — 
Swails  V.  State,  4  Ind.  516. 

[bj     (Sop.  1861) 

The  court  cannot  judicially  know  the  cor- 
porate name  of  a  city  incorporated  under  the 
general  law  of  1852,  since  such  act  does  not 
prescribe  by  what  name  existing  corporations 
adopting  its  provisions  shall  be  known. — John- 
son V.  Common  Council  of  City  of  Indianapolis, 
16  Ind.  227. 


[e]  (Sup.  1870) 

The  Supreme  Court  cannot  take  judicial 
notice  of  the  names  of  the  townships  composing 
a  county,  as  the  townships  are  formed  by  the 
board  of  commissioners,  and  are  not  created, 
bounded,  and  named  by  the  Legislature,  as 
counties  are.— Bragg  v.  Board  of  Com'rs  of 
Rush  County,  34  Ind.  405. 

[d]  (Sup.  1871) 

Judicial  notice  will  not  be  taken  of  the 
number  of  wards  into  which  a  city  is  divided.— 
Moberry  v.  City  of  Jeffersonville,  38  Ind.  198. 

[e]  (Svp.  1872) 

A  court  cannot  take  judicial  knowledge  of 
the  number  of  wards,  or  the  number  of  council- 
men  in  a  city. — Baker  v.  Tobin,  40  Ind.  310. 

[f]  (Sap.  1878) 

Where  the  complaint  on  an  injunction 
bond  for  damages  resulting  from  the  delay 
caused  by  the  injunction  restraining  plaintiff 
from  completing  a  contract  with  county  com- 
missioners for  the  improvement  of  the  streets 
surrounding  the  public  square  of  the  county 
seat  does  not  aver  that  the  county  seat  was 
an  incorporated  town,  the  court  cannot  take 
judicial  notice  of  that  fact,  and  no  question 
arises  as  to  the  power  of  the  trustees  of  the 
town  to  make  the  improvements. — Sipe  v.  Hol- 
liday,  62  Ind.  4. 

[g]  (Sap.  1879) 

A  court  will  take  judicial  notice  that  a 
town  was  incorporated  under  a  certain  special 
charter,  and  that  it  subsequently  incorporated 
under  the  general  laws  of  the  state. — Stultz 
v.  State  ex  rel.  Steele,  65  Ind.  492. 

[h]     (Sap.  1881) 

Courts  take  judicial  notice  of  the  existeace 
and  names  of  cities  and  towns,  but  not  of  their 
exact  limits  or  boundaries.— Grusenmeyer  v. 
City  of  Logansport,   76  Ind.  549. 

[i]  The  courts  will  take  judicial  notice  of  the 
incorporation  of  a  city.— (Sup.  1883)  Town  of 
Albion  v.  Hetrick,  90  Ind.  545,  46  Am.  Rep. 
230;  (1892)  Pennsylvania  Co.  v.  Horton,  132 
Ind.  189,  31  N.  E.  45. 

[j]     (Sap.  1896) 

Act  March  9,  1899,  provides  for  the  re- 
location of  the  county  seat  of  Crawford  county 
on  petition  of  55  per  cent,  of  the  electors  of  the 
county,  and  prescribes  as  conditions  precedent 
an  appraisement  and  election  under  a  prior 
act.  IlrhL,  that  on  petition  for  removal  judicial 
notice  will  be  taken  that  the  appraisement  and 
election  have  been  had  as  prescribed.— Mode  v. 
Beasley,  42  N.  E.  727,  143  Ind.  306. 

All  the  courts  of  the  state  take  judicial 
notice,  not  only  of  the  location  of  a  county 
seat,  but  of  public  acts  of  the  intermediate 
agencies  exercised  in  relocating  the  same. — Id. 

[k]     (Sap.  1910) 

The  Supreme  Court  does  not  judicially 
know  that  the  boundaries  of  a  particular  tract 
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form  any  part  of  the  boundaries  of  the  town 
within  which  it  lies.— Town  of  Windfall  City 
V.  State,  92  N.  B.  57. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §K  31-33. 
See,  also,  16  Cyc.  pp.  907-910. 

§  27.  Laws  of  the  state. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  E)vid.  §§  35-48. 
See,  also,  16  Cyc.  pp.  883-898;    note,  11 
Am.  Dec.  780. 

§  28.  —^  In  KenerAl- 

[a]    (Sup.  1883) 
Judicial   notice  is  talcen  by  courts  of  the 
statutes    of    the    state.—Board    of    Comers    of 
Afadison  County  v.  Burford,  93  Ind.  383. 

Fob  Cases  from  Otueb  States, 

See  20  Cent.  Dig.  Evid.  §|  35,  36,  43. 
See,  also,  16  Cyc.  pp.  883,  889;    note,  11 
Am.  Dec.  780. 

§  29.  PubUc  statutes. 

[a]  (Svp.  183S) 

A  statute  providing  for  the  laying  out 
and  offering  for  sale  of  lands  belonging  to  the 
state  is  a  public  act,  of  which  the  courts  are 
bound  to  take  notice.— West  v.  Blake,  4  Blackf. 
234. 

[b]  (Sup.  1853) 

The  act  prohibiting  the  sale  of  spirituous 
liquors  (Loc.  Laws  1848,  p.  586)  is  a  public 
statute,  which  courts  are  bound  to  notice  with- 
out its  being  pleaded.— Levy  v.  State,  6  Ind. 
281. 

re]     (Sup.  1861) 

Courts  are  bound  to  know  judicially  when 
laws  take  effect.— State  ex  rel.  Brown  v.  Bailey, 
16  Ind.  46,  79  Am.  Dec.  405;  Matlock  v.  In- 
diana &  I.  Cent.  R.  Co.,  16  Ind.  176 ;  Heaston 
V.  Cincinnati  &  Ft  W.  R.  Co.,  16  Ind.  275, 
79  Am.  Dec,  430. 

[d]     (Sap.  1863) 

A  suit  was  brought  for  damages  for  breach 
of  ^warranty,  on  the  ground  of  a  prior  incum- 
brance in  the  shape  of  a  mortgage  of  the  prem- 
ises to  the  sinking  fund.  The  defendant  set 
up  the  statute  of  limitations,  and  alleged  that 
the  mortgage  was  executed  and  had  become 
forfeited  at  least  20  years  before  the  inception 
of  this  suit  (February  24,  1861).  The  dates 
of  the  execution  and  forfeiture  did  not  appear 
by  the  record.  Held^  that  the  court  would 
judicially  notice  the  passage  of  the  act  of  Jan- 
uary, 19,  1846,  by  which  the  time  for  the  pay- 
ment of  mortgages  to  the  sinking  fund  was  ex- 
tended for  5  years  from  and  after  January  1, 
1847.— Parent  v.  Walmsly's  Adm*r,  20  Ind.  82 

[el  The  courts  of  a  state  should  take  judicial 
notice  of  what  is  and  what  is  not  the  public 
statutory  law  of  the  state.- (Sup.  1869)  Evans 
V.    Browne,   30  Ind.   514,   95  Am.   Dec.   710; 


(1909)    State  ex  rel.  Colbert  v.  Wheeler,   172 
Ind.  578,  89  N.  E.  1. 

[f]  (Sap.  1891) 

The  court  takes  judicial  notice  of  the  law 
regulating  an  officer's  fees.— Benson  v.  Chris- 
tian, 120.  Ind.  535,  29  N.  E.  26. 

[g]  ^Sap.  1898) 

In  determining  whether  a  decree  for  sale 
of  land  conveyed  by  a  debtor,  through  a  trus- 
tee, to  himself  and  wife,  as  tenants  by  entire- 
ties, to  defraud  his  creditors,  would  benefit 
them,  the  court  must  take  judicial  notice  that 
the  wife  would  be  entitled  to  a  third  of  it  as 
against  any  one  purchasing  it  at  sheriflfs  sale 
to  pay  a  judgment  against  said  debtor.— Mar- 
mon  V.  White,  51  N.  E.  930,  151  Ind.  445. 

[h]  (Sap.  1903) 
Township  Reform  Law  (Acts  1899,  p.  157<, 
c.  105)  §  12,  provides  that  the  circuit  court  of 
each  county  should,  at  the  next  term  after  the 
taking  effect  of  the  law,  appoint  the  members 
of  the  advisory  board  in  each  township.  Heldt 
that  the  court  will  take  judicial  notice  that  the 
law  went  into,  effect,  and  the  next  term  of  the 
circuit  court  convened  and  must  have  closed, 
prior  to  the  execution  of  the  contract  in  suit, 
and  that  the  law  therefore  applied  to  it.— Moss 
V.  Sugar  Ridge  Tp.,  68  N.  E.  896,  161  Ind. 
417. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  36,  37,  39,  43- 

46,  48. 
See,  also,  16  Cyc.  p.  889;    note,  11  Am. 

Dec  780. 

§30.  Private  statvtef. 

[a]  (Sap.  1839) 

If  a  statute  of  a  private  nature  contain 
a  clause  declaring  it  a  public  act,  it  will  be 
noticed  by  the  courts  as  a  public  act.— Brook- 
ville  Ins.  Co.  v.  Records,  5  Blackf.  170. 

[b]  (Sap.  1866) 

Courts  do  not  take  judicial  cognizance  of 
special  acts  of  the  legislature.— Toledo,  L.  & 
B.   R.   Co.  V.   Nordyke,   27   Ind.  95. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  {  38. 
See,  also,   16  Cyc.  p.  896;    note,  11  Am. 
Dec.   780. 

5  31.  —  Charter!  of  public  and  priTata 

oorporations. 

[a]  (Sap.   1820) 

Judicial  notice  will  be  taken  of  the  char- 
ters of  private  corporations  recognized  by  the 
constitution  at  its  adoption  as  corporations 
existing  under  charters  granted  by  the  terri- 
torial legislature,  the  charter  becoming  by  such 
recognition   a   public   act. — Vance   v.   Farmers' 

6  Mechanics'  Bank  of  Indiana,  1  Blackf.  80. 

[b]  (Sap.  1846) 

The  charter  of  the  Whitewater  Valley 
Company  is  a  public  act,  and  the  court  and 
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jury  are  bound  to  take  notice  of  it  without  its 
being  proved.— Russell  v.  Branbam,  8  Blackf. 
277. 

[c]     (Sup.  1854) 

A  private  corporation  may  have  charge 
of  an  interest  of  so  public  a  concern  as  to  ren- 
der its  charter  a  public  act,  and  such  an  act  is 
the  act  of  1838  relating  to  the  Vincennes 
University,  which  recognizes  the  existence  of 
the  corporation,  etc. ;  and  hence  the  court  will 
take  judicial  notice  of  said  act,  and  it  is  not 
necessary  to  set  it  out  in  the  pleadings.— State 
T.  Trustees  of  Vincennes  University,  5  Ind.  77. 

For  Cases  fbom  Otheb  States, 

Seb  20  Cent.  Dig.  Bvid.  §§  40,  41. 


I  32.  *-*  Mmiioipal  ordiiutnces. 

[a]  (S«p.l883) 
Courts  do  not  take  judicial  notice  of  ordi- 
nances of  incorporated  towns,  and,  where  suit 
is  predicated  upon  such  ordinance,  so  much  of 
it  as  relates  to  the  action  must  be  set  out  or 
filed  with  the  complaint.— Clevenger  v.  Town  of 
Bushville,  90  Ind.  258. 

Fob  Cases  fboic  Otheb  States, 

See  20  Cent.  Dig.  Evid.  {  42;   3  Cent. 

Dig.  App.  &  E.  |  2959. 
See,  also,  16  Cyc.  p.  898;    28  Cyc.  p.  47; 
note,  11  Am.  Dec.  780. 

§34.  Laws  of  United  States. 

[a]  (Sup.  1884) 

Judicial  notice  will  be  taken  by  the  courts 
of  Indiana  of  the  swamp  land  act  of  Congress, 
passed  September  28,  1850,  under  which  land 
in  controversy  was  patented  to  another  state. — 
Hamilton  v.  Shoaff,  99  Ind.  63. 

[b]  (Sup.  1889) 

Judicial  notice  is  taken  of  acts  of  congress 
granting  swamp  lands  to  the  state.— Nitche  v. 
Earle,  117  Ind.  270,  19  N.  E.  749. 

[c]  (Svp.  1891) 

The  courts  will  take  judicial  knowledge  of 
Act  Cong.  Feb.  23,  1854  (10  Stat.  267),  author- 
izing the  Governor  of  the  state  to  select  out  of 
the  lands  of  the  United  States  within  the  state 
subject  to  private  entry  19,040  acres  of  land  in 
legal  subdivisions,  etc.,  and  the  public  acts  of 
the  Governor  in  exercising  the  authority  con- 
ferred on  him  by  such  act  in  making  the  selec- 
tion  of  the  land  and  the  patent  issued  to  the 
state  by  the  Secretary  of  the  Interior  for  the 
land  so  selected,  and  hence  will  take  judicial 
notice  that  a  part  of  a  certain  section  was  so 
selected  and  patented.— State  ex  rel.  Schumach- 
er V.  Gramelspacher,  26  N.  E.  81,  126  Ind.  398. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  i§  49,  30. 
See,  also,  16  Cyc.  p.  889;    note,  11  Am. 
Dec.  780. 


§  35.  Laws  of  otlier  itates* 

M     (Sup.  1826) 

The  statutes  of  a  foreign  state  cannot  be 
judicially  noticed.— Elliott  v.  Ray,  2  Blackf.  31. 

[b]     (Sap.  1836) 

The  courts  of  this  state  do  not  take  notice 
of  the  statutes  of  another  state,  unless  they  be 
specially  pleaded.— Irving  v,  McLean,  4  Blackf. 
52. 

[c]  The  courts  will  not  take  judicial  notice  of 
the  laws  of  the  other  states,  but  they  must  be 
proved  in  the  same  manner  as  other  facts.— 
(Sup.  1848)  Doe,  ex.  dem.  Holman  v.  Collins, 
1  Ind.  24 ;  Smith,  68.  (1859)  Johnson  v.  Cham- 
bers, 12  Ind.  102;  (1876)  Tyler  v.  Kent,  52 
Ind.  583;  (1877)  Patterson  v.  Carrell,  60  Ind. 
128;  (1881)  Robards  v.  Marley.  80  Ind.  185; 
(1883)  Bethell  v.  Bethell,  92  Ind.  318. 

[d]  (Sup.  1865) 

The  court  cannot  take  judicial  notice  of 
the  rate  of  interest  allowed  in  another  state.— 
Kenyon  v.  Smith,  24  Ind.  11. 

[e]  (Sap.  1889) 

The  Supreme  Court  for  some  purposes  may 
take  judicial  notice  of  the  judicial  decisions  of 
other  states,  but  as  matters  of  law  or  fact  ap- 
plicable to  a  particular  case  the  law  of  a  for- 
eign state,  whether  declared  by  judicial  decisions 
or  otherwise,  must  be  pleaded  and  proved.— Cin- 
cinnati, H.  &  D.  R.  Co.  V.  McMullen,  20  N.  E. 
287,  117  Ind.  439,  10  Am.  St.  Rep.  67. 

[f]  (App.  1898) 

The  courts  of  Indiana  will  not  take  judicial 
notice  of  whether  a  notary  public  in  Ohio  has 
power  to  take  affidavits,  such  power  being  cou- 
f erred  by  statute  only.— Teutonia  Loan  &  Build- 
ing Co.  V.  Turrell,  49  N.  E.  852,  19  Ind.  App. 
469,  65  Am.  St.  Rep.  419. 

[g]  (Sap.  1903) 

The  courts  will  not  take  judicial  notice 
of  the  laws  of  other  states,  but  they  must  be 
proved  in  the  same  manner  as  other  facts.— Old 
Wayne  Mut.  Life  Ass'n  v.  Flynn,  68  N.  E.  327, 
31  Ind.  App.  473. 

[h]  (App.  1903) 
In  an  action  in  Indiana  against  a  railroad 
company  for  death  by  wrongful  act  in  the  state 
of  Illinois,  statutes  of  Illinois  relative  to  the 
warnings  required  to  be  given  by  railroads,  in 
the  way  of  bells,  whistles,  etc.,  which  are  re- 
lied on,  must  be  pleaded  and  proved.— Balti- 
more &  O.  R.  Co.  V.  Ryan,  68  N.  E.  923,  31 
Ind.  App.  597. 

For  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §  51;   3  Cent. 

Dig.  App.  &  E.  |  2959. 
See,  also,  16  (>c.  pp.  884-886,  893;    note, 

11  Am.  Dec.  780. 
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I  37.  I«awi  of  foreign  eoiiAtrles. 
[a]     (Sap.  1860) 

The  courts  do  not  take  judicial  notice  of 
laws  of  foreign  countries.— Coplinger  r.  The 
David  Gibson,  14  Ind.  480. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §  52;   3  Cent. 

Dig.  App.  &  B.  §  2959. 
See,  also,  16  Cyc.  pp.  884-886,  895;  note, 

11  Am.  Dec.  780. 


fi  41.  Ezistenee,  orsanlsation,  and  terms 
of  courts. 

[a]  Appellate  courts  take  judicial  notice  of 
the  terms  of  the  circuit  or  district  courts. — 
(Sup.  1859)  Morgan  v.  State,  12  Ind.  448; 
(1862)  Buckinghouse  v.  Gregg,  19  Ind.  401; 
(1877)  Spencer  v.  Curtis,  57  Ind.  221 ;  (1883) 
Wallace  v.  Ransdell,  90  Ind.  173;  (1895)  An- 
derson V.  Anderson,  141  Ind.  567,  40  N.  E.  131, 
1082. 

[b]  (Snp.  1872) 

The  Supreme  Court  will  take  judicial  no- 
tice of  the  commencement  of  terms  of  coucts  of 
this  state.— Roberts  v.  Masters,  40  Ind.  461. 

[c]  (Sop.  1879) 

All  persons  must  take  notice,  and  the  courts 
must  know,  when  the  circuit  courts  of  this  state 
may  hold  their  regular  sessions.  It  is  matter 
of  public  law,  and  need  not  be  averred.  When 
it  is  alleged  in  the  complaint  that  the  judge  of 
the  court  of  common  pleas  in  Porter  county 
granted  an  injunction  on  the  7th  day  of  Octo- 
ber, 1871,  in  a  case  pending  in  the  Porter  cir- 
cuit court,  all  the  world  must  know  by  the  law 
fixing  the  times  of  holding  the  Porter  circuit 
court  that  it  was  not  in  session  at  that  time. — 
Merrifield  v.  Weston,  68  Ind.  70. 

[d]  (Sup.  1881) 

The  court  will  take  judicial  notice  of  what 
is  *'the  twentieth  judicial  day''  of  the  term  of 
the  court  below  next  succeeding  a  certain  other 
day.— Lewis  v.  Wintrode,  76  Ind.  13. 

[e]  (Sup.  1S82) 

The  Supreme  Court  knows  judicially  who 
are  the  regular  judges  of  the  circuit  courts. — 
Zonker  v.  Cowan,  84  Ind.  395. 

[f]  (Sop.  1882) 

The  Supreme  Court  will  take  judicial  no- 
tice of  the  provisions  of  1  Rev.  St.  1876,  p. 
;{80,  §  83,  relating  to  the  terms  of  the  common 
pleas  court,  and  that  such  court  was  not  there- 
fore governed  by  the  general  law  relating  to 
the  rendition  of  judgments  and  the  completion 
of  the  record  thereof  at  the  next  term  after  the 
trial  of  causes  in  the  circuit  courts.— Reed  v. 
Iliggins,  86  Ind.  143. 

[g]  (Snp.  1883) 

Courts  take  notice  of  the  names  and  oflS- 
cial  signatures  of  their  officer.— Beller  v.  State, 
90  Ind.  448. 


[h]     (Snp.  1884) 

The  absence  of  a  showing  that  the  person 
before  whom  an  application  for  new  trial  as  a 
matter  of  right  was  verified  was  the  clerk  of 
the  court  is  immaterial,  since  the  court  judicial- 
ly knows  its  own  officers.— Ilammann  v.  Mink, 
99  Ind.  279. 

[i]     (Snp.  1883) 
The  Supreme  Court  will  take  judicial  no- 
tice that  no  term  of  the  circuit  court  intervened 
between  certain  dates.— McCrory  v.  Anderson, 
2  N.  E.  211,  103  Ind.  12. 

[J]     (Sop.  1886) 
The  Supreme  Court  will  take  judicial  no- 
tice of  the  fact   that  the  term  of  the  circuit 
court  of  a  county  began  on  a  certain  day.— Car- 
mody  V.  State,  5  N.  E.  679,  105  Ind.  546. 

[k]     (App.  1893) 

An  omission  to  fill  the  blank  showing  the 
day  of  the  month  on  which  a  judgment  by 
default  was  rendered  does  not  make  a  com- 
plaint to  vacate  a  judgment  bad,  since,  when 
the  month  is  given,  the  court  will  take  judicial 
notice  of  the  term  when  the  judgment  was  ren- 
dered.—Durre  V.  Brown,  7  Ind.  App.  127,  34  N. 
E.  577. 

[1]  (App.  1893) 
The  appellate  court  takes  judicial  notice 
of  who  the  judges  of  the  courts  of  general 
jurisdiction  of  the  state  are,  and  when  their 
terms  of  office  expire.— Cincinnati,  I.,  St.  L.  & 
C.  Ry.  Co.  V.  Grames,  8  Ind.  App.  112,  34  N. 
E.  613. 

[m]     (App.  1897) 

The  appellate  court  takes  judicial  notice  of 
the  terms  of  the  circuit  courts.- Sanders  v. 
Hartge,  46  N.  E.  604,  17  Ind.  App.  243;  In- 
diana Mut.  Building  &  Loan  Ass'n  v.  Paxton, 
47  N.  R  1082,  18  Ind.  App.  304. 

[n]     (Sop.  1900) 

Judicial  notice  will  be  taken  that  the  19th 
day  of  October,  1897,  on  which  exceptions  were 
filed,  was  a  day  of  the  September,  and  not  of 
the  March,  term  of  court.— Taylor  v.  Canaday, 
57  N.  E.  524,  59  N.  E.  20,  155  Ind.  671. 

[o]       (App.  1903) 

The  court  will  take  judicial  notice  that  a 
certain  person  was  one  of  the  judges  of  the  su- 
perior court  of  a  certain  county  at  the  date  of 
the  signing  of  a  bill  of  exceptions.— Indianapolis 
St.  R.  Co.  V.  Lawn,  66  N.  E.  508,  30  Ind.  App. 
515. 

For  Cases  froh  Other  States, 

See  20   Cent.   Dig.    Bvid.   §§  56-60. 
See,  also,   16    Cyc.  pp.  911,   919;    note,  4 
L.  R.  A.  34. 


§  42.   Rules  and  procedure  of  courts. 
[a]     (Snp.  1873) 

I'nless  a  rule  of  court  limiting  the  time 
for  making  application  for  a  change  of  venue 
to  be  made  a  part  of  the  record,  this  court  can- 
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iM>t  on  appeal  notice  the  existence  of  such  a 
rule.— Knarr  r.  Conaway,  42  Ind.  260. 

[b]  (Sup.  1883) 

Courts  are  required  to  take  judicial  knowl- 
edge of  their  own  rules. — Morgan  v.  Hays,  91 
Ind.  132. 

[c]  (Sup.  1889) 

Appellate  courts  do  not  take  judicial  no- 
tice of  the  rules  of  the  court  below. — Rout  v. 
Ninde,  118  Ind.  123,  20  N.  E.  704. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  61. 
See,  also,   16  Cyc.  pp.  015,  919;    note,  4 
li.  R.  A.  34. 


I  43.  Jndloial  prooeedias*  And  reeords. 

[a]  (Sup.  1856) 

It  is  the  duty  of  the  court  to  judicially  no- 
tice that  a  demurrer  is  not  based  on  some 
irround  authorized  by  the  statute.— Lane  v.  State, 
7  Ind.  426. 

[b]  (Sup.  1881) 

The  court  will  not  take  judicial  notice  of 
the  contents  of  a  particular  writ  of  restitution 
read  in  evidence,  though  the  record  shows  that 
it  was  issued  by  a  justice  of  the  peace,  and 
shows  the  subject-matter  of  the  suit  and  the 
parties  to  it.— Endsley  v.  State,  76  Ind.  467. 

[c]  (Sup.  1882) 

A  court  in  which  an  order  authorizing  an 
administrator  to  sell  real  estate  was  made  can- 
not take  judicial  knowledge  of  the  proceedings 
in  which  the  order  was  made  in  a  suit  by  the 
grantee  for  partition  in  which  he  sought  to 
establish  his  title  by  the  administrator's  deed. 
— I^  Plante  v.  I>ee,  83  Ind.  155. 

[d]  (Sup.  1883) 

Judicial  notice  will  be  taken  that  a  notice 
at  Ft.  Wayne,  served  December  20th,  to  take 
depositions  at  Topeka,  Kan.,  on  the  26th  of  the 
same  month,  gives  sufficient  time. — Fitzpatrick 
V.  Papa-  89  Ind.  17. 

[e]  (App.  1896) 

The  Appellate  Court  takes  judicial  knowl- 
edge of  its  own  records,  and  it  may,  in  the  con- 
sideration of  a  case  before  it,  either  on  its  own 
motion  or  at  the  suggestion  of  counsel,  inspect 
its  records.— Cluggish  v.  Koons,  43  N.  E.  158, 
15  Ind.  App.  599. 

[f]  An  appellate  tribunal  takes  judicial  notice 
of  its  own  records,  and  may,  in  considering  a 
cause  before  it,  inspect  its  records  on  its  own 
motion  or  at  the  suggestion  of  counsel.— (1905) 
Hancock  v.  Diamond  Plate  Glass  Co.,  75  N.  E. 
a59,  37  Ind.  App.  351 ;  Id.  (1906)  38  Ind.  App. 
699,  77  N.  E.  413. 

[g]     (Sup.  1906) 

Courts  take  judicial  notice  of  the  records 
in  a  pending  case.— State  v.  Simpson,  166  Ind. 
211,   76  N.  E.  544,  1005. 


Fob  Cases  fbom  Other  States, 

See   20   Cent.    Dig.    Evid.   M  62-65;    3 

Cent.  Dig.  App.  &  E.  §S  2959,  2960. 
See,  also,  16  Cyc.  pp.  915-920. 

§  44.   OAees  and  official  poaltioii  and  an- 
tliorlty. 

Judicial  officers,  see  ante,  §  41. 

[a]  (S«p.  1859) 

The  courts  of  a  state  are  presumed  to 
know  who  the  executive  may  be  at  any  time 
when  the  fact  may  be  called  in  question. — 
Hizer  v.  State,  12  Ind.  330. 

[b]  (Sap.  1878) 

The  courts  will  take  judicial  notice  that 
the  trustee  of  the  civil,  is  also  trustee  of  the 
school,  township.— I nglis  v.  State  ex  rel.  Hughes, 
61  Ind.  212. 

[c]  (Sup.  1909) 

Since  the  state  auditor  is  a  constitutional 
officer  required  by  Const,  art.  6,  §  1,  to  perform 
such  duties  as  are  enjoined  on  him  by  law,  the 
Supreme  Court  must  take  notice  of  the  fact 
that  the  auditor  has  no  authority  to  collect 
current  undefaulted  insurance  taxes,  either  in 
his  official  capacity  or  as  an  individual.— Daily 
V.  State  ex  rel.  Bigler,  171  Ind.  646,  87  N.  E. 
4,  transferred  from  the  Appellate  Court  (1908) 
42  Ind.  App.  690,  86  N.  E.  498. 

Fob  Cases  from  Oiheb  States, 
See  20  Cent.   Dig.  Evid.   §  06. 
See,  also,   16   Cyc.  pp.   899-904,  913-915; 
note,   13  Am.  Dec.  192. 

§45.  Eleotiona  and  appointments  to  of- 
fiee. 

[a]  (Sup.  1880) 

Judicial  notice  is  taken  of  the  time  of 
holding  general  elections.— Urmston  v.  State  ex 
rel.  Kuehn,  73  Ind.  175. 

[b]  (Sup.  1888) 

The  courts  take  judicial  notice  that  the 
election  in  1886  was  on  the  2d  day  of  Novem- 
ber, and  could  not  take  place  on  the  4th  day 
of  that  month.  They  also  take  judicial  notice 
that  there  was  an  election  for  Governor  on  the 
4th  day  of  November,  1884.— State  v.  Patter- 
son, 10  N.  E.  289,  18  N.  E.  270,  116  Ind.  45. 

[c]  (Sop.  1890) 

The  Supreme  j?ourt  will  take  judicial  no- 
tice of  the  time  fixed  by  law  for  the  holding  of 
elections.— Copeland  v.  State  ex  rel.  Davis,  25 
N.  E.  866,  126*  Ind.  51. 

[d]  (Sop.  1897) 

Under  Rev.  St.  1894,  §  5900  (Rev.  St.  1881. 
§  4424),  providing  that  the  township  trustees  of 
each  county  shall  meet  at  the  office  of  the  coun- 
ty auditor  **on  the  first  Monday  in  June,  1873, 
and  biennially  thereafter,  and  appoint  a  county 
superintendent,''  whose  official  term  shall  expire 
as  soon  as  his  successor  is  appointed  and  quali- 
fied, and  that,  should  a  vacancy  occur,  the  ap- 
pointee shall  hold  for  the  unexpired  portion  of 
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§  48 


the  termt  the  courts  will  take  Judicial  notice  of 
the  years  in  which  the  trustees  should  meet  on 
the  first  Monday  in  June  to  elect  successors  to 
the  county  superintendents  then  in  office.— 
Wampler  v.  State  ex  rel.  Alexander,  47  N.  B. 
1068,  148  Ind.  557,  38  L.  R.  A.  829. 

[e]      (Sup.  1901) 

The  court  will  take  judicial  notice  of  the 
vote  cast  at  an  election,  as  shown  by  the  re- 
turns made  to  the  secretary  of  state.— In  re 
Denny,  59  N.  E.  359,  156  Ind.  104,  52  L.  R.  A. 
722/ 

Fob  Cases  from  Otheb  States, 
See  20  Cent.  Dig.  Evid.  f  67. 
See,  also,  16  Cyc.  p.  901. 

§  46.  OAoial  proelaa&atioiui  and  ordors* 

[a]  (Sup.  1850) 

Courts  take  judicial  notice  of  the  govern- 
or's proclamations.— Dunning  v.  New  Albany  & 
S.  R.  Co.,  2  Ind.  437. 

[b]  (Sup.  1877) 

The  courts  of  this  state  take  judicial  no- 
tice of  a  proclamation  by  the  Governor,  declar- 
ing in  force  an  act  of  the  Legislature  containing 
an  emergency  clause.— Dowell  v.  State,  58  Ind. 
333. 

[c]  (Sup.  1885) 

In  an  action  for  trespass  by  cattle  al- 
leged to  have  entered  plaintiflTs  land  by  break- 
ing a  partition  fence,  the  court  will  not  take 
judicial  notice  of  an  order  made  by  the  county 
commissioners  under  Rev.  St  Ind.  1881,  { 
4835,  providing  that  if  animals  break  into  an 
inclosure,  or  wander  on  the  land  of  another,  the 
person  injured  may  recover,  provided  that  in 
townships  in  which,  by  order  of  the  county 
commissioners,  domestic  animals  are  permitted 
to  riin  at  large,  it  shall  appear  that  the  fence 
through  which  the  animals  broke  was  lawful. 
—Atkinson  v.  Mott,  102  Ind.  431,  26  N.  E.  217. 

For  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Bvid.  {  68. 
See,  also,  16  Cyc.  pp.  903,  906. 


S  47.  AdministratiTe   mles   and   recnla- 

tiOAS. 
M      (Sop.  1877) 

Courts  should  take  judicial  notice  of  the 
legal  times  for  the  sessions  of  boards  of  county 
commissioners. — Collins  v.  State,  58  Ind.  5. 

[b]  (Sup.  1882) 

The  state  courts  take  judicial  notice  of 
the  regulations  of  the  United  States  army. — 
Board  of  Com'rs  of  Vermillion  County  v.  Ham- 
mond, 83  Ind.  453. 

[c]  (App.  1905) 

The  regulations  of  the  Post-Office  Depart- 
ment are  a  part  of  the  public  records,  of  which 
courts  take  judicial  notice.—Carr  v.  First  Nat 
Bank  of  Jefifersonville,  73  N.  E.  947,  35  Ind. 
App.  216,  111  Am.  St.  Rep.  1.59. 


Fob  Cases  pbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  f  69. 
See,  also,  16  Cyc  p.  903. 

§48.  Ofioial  prooeediiiKs  and  aeti* 

[a]  (Sup.  1879) 

The  courts  will  take  judicial  notice  that 
since  the  War  of  the  Rebellion  the  state  adju- 
tant general  has  made  records  of  the  muster 
rolls  of  the  different  regiments  of  volunteers 
furnished  by  the  state  in  the  military  service 
of  the  United  States.— Board  of  Com'rs  of 
Monroe  County  v.  May,  67  Ind.  562. 

[b]  (Sup.  1889) 

The  court  will  take  judicial  knowledge  that 
the  Secretary  of  State  recorded  a  patent,  and 
that  the  record  book  containing  it  had  been  by 
him  turned  over  to  the  Auditor  of  State. — Nitche 
T.  Earle,  19  N.  E.  749,  117  Ind.  270. 

[c]  (Sup.  1891) 

The  courts  will  take  judicial  notice  of  the 
facts  that  the  governor  selected  a  particular 
tract  of  land  in  pursuance  of  an  act  of  con- 
gress, and  that  a  patent  therefor  was  issued 
to  the  state  for  the  use  of  Indiana  University 
by  the  secretary  of  the  interior,  in  pursuance 
of  such  act. — State  ex  rel.  Schumacher  y.  Gra- 
melspacher,  126  Ind.  398,  26  N.  E.  81. 

[d]  (App.  1893) 

The  courts  know  judicially  that  owners  of 
land  do  not  place  value  on  the  lands  for  assess- 
ment, and  therefore  the  owners  could  not  be 
bound  for  the  acts  of  the  assessor  or  appraising 
officer.— Chicago  &  E.  R.  Co.  v.  Smith,  33  N. 
E.  241,  6  Ind.  App.  262. 

[e]  (App.  1895) 

The  courts  know  judicially  that  the  emer- 
gencies in  connection  with  the  business  of  col- 
lecting money  for  taxes  and  public  improve- 
ments in  a  city  like  Indianapolis  are  such  as  to 
make  it  absolutely  impossible  that  all  or  any 
considerable  portion  thereof  should  be  paid  in 
legal  tender  money.— Indiana  Bond  Co.  v.  Bruce, 
41  N.  E.  958,  13  Ind.  App.  550. 

[f]  (Sup.  1908) 

The  courts  take  judicial  notice  of  the  re- 
ports of  the  State  Board  of  Tax  Commissioners. 
—City  of  Jeffersonville  v.  Louisville  &  J.  Bridge 
Co.,  169  Ind.  645,  83  N.  B.  337. 

[g]  (Sap.  1909) 

County  commissioners  may,  but  are  not 
required  to,  notice  that  a  proposed  highway 
route  is  the  same  as  that  described  in  a  former 
proceeding,  wherein  it  was  found  not  to  be  of 
public  utility.— McKaig  v.  Jordan,  172  Ind. 
84,  87  N.  EI  974. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  E)vid.  §  70. 
See,  also,  16  Cyc.  pp.  904-906. 
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S  49.  Oficial  ■isiuitii'^s  Mid  semU* 
[a]     (Sup.  1880) 

The  jurat  in  an  affidavit  on  wtiicb  an  in- 
fonnation  was  based  was  signed,  "Rufus  P. 
Wells,  C.  P.  C.  C."  (clerk  Porter  circuit  court). 
Held,  that  the  court  in  which  the  information 
was  filed  would  be  presumed  to  know  that  the 
signature  was  that  of  its  clerk.— Buell  v.  State, 
72  Ind.  523. 

Fob  Cases  from  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  71. 
See,  also,  16  Cyc.  pp.  902,  920;    note,  22 
L.  K.  A.  850. 


n.  PRESITMPTIONS. 

From  failure  to  plead  writing  or  other  com- 
pliance with  statute  of  frauds.  Frauds, 
Statute  of,  {  148. 

From  omission  to  make  allegations  in  plead- 
ing.   Pleading,  f  37. 

In  aid  of  pleading.     Pleading,  {  34. 

In  criminal  prosecutions.  Criminal  Law,  ff 
305-323. 

Instructions  as  to  presumptions.  Trial,  H 
205,  234. 

(Pleading  matters  of  presumption.  Pleading, 
«  7. 

Practice  in  equity.    Equity,  §  346. 

To  aid  construction  of  statute.  Statutes,  f 
212. 

As  to  particular  fmetm  or  Issues. 

See-- 

Abandonment  of  highway.     Highways,   §  79. 

Acceptance— 

Deeds,  |  104. 
Gifts,  {  47. 
Subscriptions,  {  21. 
Acknowledgment  of  written   instrument.     Ac- 
knowledgment, I  59. 
Acquisition  of  title  to  land  by  railroad   com- 
pany.    Railroads,  |  62. 
Ademption  of  legacy.     Wills,  {  770. 
Advancements.     Descent  and  Distribution, 

SI  90,  115. 
Adverse  Possession,  §|  85,  112. 
Alienation  of  affections.   Husband  and  Wife, 

I  39(3. 
Alteration  of  Instruments,  {  27. 
Appropriation  of  water.    Waters  and  Water 

Courses,  {  152. 
Arrest     False  Imprisonment,  |  22. 
Assault  and  Battery,  {  26. 
Assumption  of  risk  by  servant  injured.     Mas- 
tee  and  Servant,  |  265. 
Authority  of  attorney  to  appear.     Attorney 
AND  Client,  §  70. 
Of  bank  officers  and  agents.     Banks  and 

Banking,   §  118. 
Of  city  council    to   pass  ordinance.     Mu- 
nicipal   CORPORATIOnS,    §    122. 
Of  city  to  issue  bonds  in  aid  of  public  im- 
provements.   Municipal  Corporations, 
I  955. 


Authority,  etc.— (Cont'd). 

Of  corporate,  officer  or  agent     Corpora- 
tions, {  432. 
Of  husband  as  agent  of  wife  as  to  separate 
property.     Husband  and  Wife,  f  138. 
Of  railroad  conductor.    Railroads,  f  17. 
Of  special  or  substitute  judge.     Judges,  § 
17. 
Award     of     arbitrators.      Arbitration     ani> 

Award,  §{  66,  73. 
Bar  of  statute  of  limitations.    Limitation  or 

Actions,  f  195. 
Boundaries,  g  33. 

Capacity  of  person  over  14  years  old  to  testi- 
fy.    Witnesses,  |  40. 
Character  of  transaction  as  mortgage  or  other 

contract.     Mortgages,  §  36. 
Citizenship.    Citizens,  {  10. 
Claim   of  exemption.     Exemptions,   |   116. 
Compensation    for    property    taken    for   public 
use.    Eminent  Domain,  {  200. 
Of  brokers.    Brokers,  |  84. 
Completeness    of    account     stated.     Account 

Stated,  §  19. 
Compromise  and  Settlement,  |  23. 
Consent    of    stockholders    to    consolidation    of 

railroad   companies.     Railroads,    {  123. 
Consideration    of    bill   or    note.      Bills    and* 
Notes,  |  493. 
Of  contracts.    Contracts,  f  88. 
Of  conveyances  or  other  transfer.     Fraud- 
ulent Conveyances,  {  277. 
Constitutionality  of  statutes.    Constitutionai* 

Law,  §  48. 
Continuance    of    partnership    relation.     Part- 
nership, I  259. 
Contributory  negligence.     Negligence,  |  122. 
Of  owner  of  animals   injured   on   or  near 

railroad  tracks.    Railroads,  §  441. 
Of   owner  of  property  Injured   by  fire   set 
by  railroad  company.     Railroads,  §480. 
Of  passenger.     Carriers,  §  344. 
Of    person    injured    at    railroad    crossing. 

Railroads,  {  346. 
Of    person    injured    on    or    near    railroad 

tracks.     Railroads,  {  306. 
Of  person   injured  on  or  near  street   rail- 
road tracks.     Street  Railroads,  §  112. 
Of  servant    injured.     Master    and   Serv- 
ant, §  265. 
Of   traveler   injured    on    street      Munici- 
pal Corporations,   §  817. 
Corporate  existence— 
Corporations,   §  32. 
Municipal  Corporations,  {  20. 
Correctness  and  regularity  of  survey  to  estab- 
lish boundaries.     Boundaries,  {  54. 
Of  assessment   by   auditor.     Taxation,    § 

485. 
Of  refusal  to  submit  special  interrogatories 
to  jury.    Trial,  §  350. 
Creation,  existence,   and   validity   of  construc- 
tive trusts.     Trusts,  {  107. 
Of  express   trusts.     Trusts,  §  41. 
Of  resulting  trusts:    Trusts,  |  86. 
Damages.     Damages,  §  163. 
Deatu,  §S  2.  58. 
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Death    of   or   injury   to   person    insured,    and 

cause  thereof.     Insubauce,  §f  64G,  817. 
Dedication,  §  41. 
Deeds,  §|  191-197. 

Delivery  and  acceptance  of  goods  sold.  Sales, 
§  181. 
Of  bill  or  note.    Bills  and  Notes,  |  492. 
Of  contract.     Contracts,  §  45. 
Of  deed.     Deeds,   §  194. 
Of  gift.     Gifts,  §  47. 
Dissolution  of  corporation.     Corporations,  § 

590. 
Diversion    of    waters.     Waters   and    Water 

Courses,  §  87. 
Divorce,  §  174. 
Domicile,  §  8. 
Basements,   §  36. 

Election  between   dower  and   right  of  inherit- 
ance.   Descent  and  Distribution,  §65. 
To  take  under  law.     Wills,  §  792. 
Knactment  of  statutes.     Statutes,  §  283. 
Estoppel  or  waiver  as  to  warranties  or  condi- 
tions   in    insurance    policy.      Insurance,    i 
040. 
Exceptions  to  report  of  referee.     Reference, 

§  100. 
Exclusiveness  of  right  to  patent.     Patents,  $ 

185. 
Execution,  existence,   and  genuineness  of  will. 

Wills,  §  289. 
Execution  of  bill  or  note.     Bills  and  Notes, 
'      §  492. 
Of  contract.     Contracts,  §  45. 
Of  deed.    Deeds,  §  193. 
Of  mortgage.    Mortgages,  §  55. 
Existence  of  street  or  highway.     Highways, 

§§  17,  68. 
False  Improvement,  §  22. 
Fault    as   cause   of   collision.      Collision,    § 

104. 
Fiduciary   relations  between  parties    to   fraud- 
ulent   conveyance.      Fraudulent    Convey- 
ances, §  278. 
Flowage.     Waters   and   Water   Courses,    § 

179. 
Former  adjudication.     Judgment,  §  956. 
Fraud.     Fraud,  §  50. 

In  procuring  execution  of  will.     Wills,  § 
163. 
Fraudulent  Conveyances,  §§  270-281. 
OlFTS,  §  47. 
Gifts   by   wife  to  or  for  husband.     Husband 

and    Wife,  §  49%. 
<yood   faith   of  purchaser  of  bill  or   note   and 
payment  of  value.     Bills   and   Notes, 
§  497. 
Of  purchaser  of  land.     Vendor  and  Pur- 
chaser, §  242. 
Orant,     from    adverse     possession.       Adverse 
Possession,  §  104. 
Of  easement.    Easements,  §  36. 
To  railroad  company  of  right  to  construct 
tracks  in  street.     Railroads,  §  75. 
Implied    contracts    for   services.      Work    and 

Labor,   §  26. 
Incompetency  of  fellow  servant.    Master  and 
Servant,  §  265. 


Incorporation     of    street     railroad.       Stbset 

Railroads,  |  14. 
Infancy.    Infants,  §  99. 
Insanity.     Insane  Persons,  {  2. 
Insolvency    of   grantor   in   fraudulent    convey- 
ance.    Fraudulent  Conveyances,  §  272. 
Intent  to  adeem  legacy.     Wills,  {  766. 
To  defraud.     Fraudulent  Conveyances, 
§  273. 
Intestacy.      Descent   and    Distribution,    f 

19. 
Issuance  of  capias  ad  resp.  by  justice  of  the 

peace.     Arrest,  §  44. 
Judgment  as  estoppel  or  defense.     Judgment, 

§  956. 
Jurisdiction  of  courts — 
Courts,  §§  34,  35. 
Judgment,  §§  495,  496,  818. 
Justices  of  the  Peace,  §  59. 
Knowledge  by  railroad  company  as  to  location 
of  trains.     Railroads,  §  297. 
By   testator  as  to   legal   rights  of  widow. 

W^iLLS,  §  486. 
Of  custom  or  usage.    Customs  and  Usag- 
es, §  12. 
Of  making  of  public  improvements.     Mu- 
nicipal Corporations,  §  325. 
Legacy  as  provision   in  addition    to   statutory 

allowance  to  widow.  Wills,  {  782. 
Legitimacy  of  child.  Bastards,  §  3. 
Location    of   street  or   highway.     Municipal 

Corporations,  §  654. 
Loss   of   or   injury    to   goods   stored.     Ware- 
housemen, §  34. 
Marriage,  §  40. 

Married    woman's    separate    property.     Hus- 
band AND  Wife,  {  131. 
Mental  incapacity.     Insane  Persons,   §  2. 
Money  Received,  |  18. 
Municipal  ordinances  or  by-laws.     Municipal 

Corporations,  |  122. 
Names,  §  18. 
Negligence.     Negligence,  §  121. 

Causing    injuries    to    animals    on    or    near 

railroad  tracks.     Railroads,  §  441. 
Causing  injuries  to  passengers.     Carriers, 

§  316. 
Causing    injuries    to    persons    at    railroad 

crossings.     Railroads,  §  346. 
Causing    injuries    to    persons    on    or    near 
street    railroad    tracks.     Street    Rail- 
roads, §  112. 
Causing    injuries    to    travelers    on    street. 

Municipal  Corporations,  §  817. 
Of  fellow  servant.    Master  and  Servant, 

§  265. 
Of    master    causing    injuries    to    servant. 

Master  and  Servant,  §  265. 
Or    misconduct    of    sheriff    or    constable. 
Sheriffs  and  Constables,  §  138. 
Notice  of  hearing  of  proceedings   for  revision 
of    assessment    for    municipal    improve- 
ments.     Municipal    Corporations,    i 
513. 
To   purchaser  of   railroad   of   existence   of 
railroad   crossing.     Railroads,   {   129. 
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Notice,  etc.— (Cont'd). 

To  railroad  company  of  violation  of  rules. 
Rauaoads,  §  282. 
Novation,  f  12. 

Ownership  and  operation  of  railroads.     Bail- 
BOADS,    §  270. 
Of  bill  or  note.     Bills  and  Notes,   §§ 

496,  497. 
Of  property.    Pbopebty,  |  9. 
Of  property  levied.     Execution,  {  194. 
Of  property  subject  of  suit  to  quiet  title. 

Quieting  Title,  {  44. 
Of  property  subject  of  ^trespass.  Trespass, 

S  44. 
Of  vessel.    Shipping,  {  19. 
Part  payment   to   toll    statute   of   limitations. 

Limitation   of  Actions,   §   195. 
Payment.    Payment,  |§  64-C8. 

Of  bill  or  note.    Bills  and  Notes,  {  499. 
Of  judgment.    Judgment,  {  876. 
Performance  of  condition  in  deed.     Deeds,   § 
197.      ' 
Of  contract  of  sale   by  seller.     Sales,   | 
181. 
Petition   and   notices   in   highway   proceedings. 

Highways,  §  54. 
Police  power  of  municipal  corporations.     Mu- 
nicipal COBPOBATIONS,   §  594. 
Pollution    of    waters.      Waters    and    Wateb 

COUBSES,   §  77. 
Possession  or  right  of  possession  of  real  prop- 
erty.   Quieting  Title,  §  44. 
l*ower8  of  policemen.     Municipal  Cobpoba- 

TION8,    I   188. 
Prejudice  from  error  in  trial  court— 
Appeal  and  Ebbob,  §  1031. 
Cbiminal  Law,  {  1163. 
Prescriptive   rights   in  waters.     Watebs   and 

Wateb  Coubses,  §  152. 
Promise  to  marry  and  breach  thereof.   Bbeach 

OF  Mabbiage  Pbomise,  {  20. 
Proximate  cause  of  injury  to  servant.     Mas- 

TEB    AND    SEBVANT,    f    205. 

Principal  and  Subety,  §  159. 

Publication  of  libel   or  slander.     Libel  and 

Slandeb,  I  101. 
Iteasonableness      of     transportation      charges. 

Cabbiebs,  §  12. 
Reduction   to  possession  by  husband  of  wife's 

property.    Husband  and  Wife,  §  11. 
Refunding  of   taxes.     Taxation,    §   535. 
Regularity  of  sale  of  school   lands.     Public 

Lands,  §  54. 
Relation  of  carrier  and  passenger.     Cabbiebs, 
i  246. 
Of  landlord  and   tenant.     Landlobd  and 
Tenant,  {  18. 
Report  of  master  in  chancery.    Equity,  §  409. 
Of  viewers  in  highway  proceedings.    High- 
ways, \  41. 
Res  judicata.     Judgment,  {  956. 
Retention  of  possession  by  grantor.     Fbaudu- 

lent  Conveyances,  {  281. 
Right  of  city  to  maintain  well  in  street    Mu- 
nicipal COBPOBATIONS,  %  659. 


Bight,  etc.— (Cont'd). 

To  go  ou  railroad  tracks.     Railroads,  i 
282. 
Satisfaction  of  judgment.    Judgment,  {  890. 
Scope  of  employment.     Municipal  Cobpoba- 
tions,  f  753. 
Of    person    injured     on     railroad     tracks. 
Railboads,  §  282. 
Seduction,  f  17. 

Service  of  call   for  special  session  of  county 
board.      Counties,  §  52. 
Of  process.     Pbocess,  |  145. 
Of   process   on   railroad   company.     Bail- 
BOADS,   §  24. 
Services   between   persons   in   family    relation. 

WOBK    AND    LABOB,     §    7. 

Services  rendered.     Wobk   and  Labob,  {  26. 
To   decedent.     Executobs  and  Adminis- 
tbatobs,  i  221. 
Statute  of  frauds.     Fbauds,   Statute   of,   § 

158. 

Sufficiency  of  memorandum  to  satisfy  statute 

of  frauds.    Fbauds,  Statute  of,  $  103. 

Of    notice    in    proceedings    for   making    of 

public    improvement.      Municipal    Cob- 

POBATIONS,    \   324. 

Of  plea  in  abatement.     Pleading,  §  107. 
Suretyship.     Pbincipal  and  Subety,  {  45. 
Testamentary  capacity.     Wills,  §  52. 
Title  to  as  ownership  of  goods  shipped.     Cab- 
biebs, \  76. 
To   bill  or   note.     Bills  and   Notes,   §§ 

496,  497. 
To  property.     Pbopebty,  {  9. 
To  property  levied  on.     Execution,  {  194. 
To  property  subject  of  suit  to  quiet  title. 

Quieting  Title,  {  44. 
To  railroad  property.     Railboads,  §  270. 
To  vessel.     Shipping,  §  19. 
Transfer  and  ownership  of  bill  or  note.   Bills 

and   Notes,  {  496. 
Undue  influence  in  procuring  execution  of  will. 

Wills,  {  163. 
USUBY,  §   113. 

Validity    of    assessment    for    public    improve- 
ments.     Municipal    Cobpobations,    § 
484. 
Of  assessment  rolls  or  books.     Taxation, 

\  442. 
Of  contract.     Contbacts,  §§  99,  141. 
Of  deed.    Deeds,  §  196. 
Of  enactment  of  statutes.    Statutes,  §  61. 
Of  execution  sale.     Execution,  §  259. 
Of  exercise  of  power  by  city  in  designating 
fire    limit.      Municipal    Cobpobations, 
§  603. 
Of  gift.    Gifts,  |  47. 
Of     municipal      ordinances.      Municipal 

Cobpobations,  §  120. 
Of  writ  of  execution.    Execution,  {  104. 
Value  of  mortgage,  to  sustain  recovery  of  nom- 
inal     damages     for     wrongful     satisfaction. 
Damages,  f  12. 
Vendor's    lien.     Vendob    and   Pubchaseb,    f 

281. 
Width  of  railroad  right  of  way.     Railboads, 
§  68. 
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In  particular  elTll  actions  or  proceed- 
ings. 

Abatement  of  nuisance.     Nuisance,  {  75. 
Account  Stated,  §  19. 
Against   agent.      Principal    and    Agent,    { 
190. 
Sureties.     Principal  and  Surety,  {  159. 
Alienation  of  affections.   Husband  and  Wife, 

f  333. 
Assault  and  Battery,  §  26. 
Bail  bonds.     Bail,  §  90. 
Bastardy  proceedings.    Bastards,  §  54. 
Bills  and  Notes,  |§  490-499. 
Bonds.    Bonds,  {  130. 

Of  executors  and  administrators.     Execu- 
tors and  Administrators,  f  537  (9). 
Of  guardians.     Guardian  and  Ward,   f 

182. 
Of   public  officers.     Sheriffs   and    Con- 
stables, §  109. 
Or  undertaking  in  attachment  proceedings. 

Attachment,  §  350, 
Or  undertakings  on  appeal.     Appeal  and 
Error,  {  1240. 
Breach  of  contract.     Contracts,    §  348. 

Of  covenant.     Covenants,  §  118. 
Breach  op  Marriage  Promise,  §  20. 
By  or  against  bank.     Banks  And  Banking, 
§227. 
Foreign     corporation.       Corporations,     { 

673. 
Guardian.     Guardian  and  Ward,  {  131. 
Husband  or  wife,  or  both.     Husband  and 
Wife,  §  232. 
By   owner  of   property   taken   for   public   use. 

Eminent  Domain,  §  295. 
Cancellation  of  Instruments,  §  45. 
Compensation    of    attorney.      Attorney    and 
Client,  {  160. 
Of  broker.     Brokers,  |  84. 
Of    physicians.     Physicians    and     Sur- 
geons, §  24. 
Condemnation  proceedings.    Eminent  Domain, 

J200. 
Contract  of  suretyship.    Principal  and  Sur- 
ety, S  159. 
Conversion  by  bailee.     Bailment,  {  16. 
Death,  §  58. 

Determination,  establishment,  and  protection  of 
water  rights.     Waters  and  Water  Cours- 
es, t  152. 
Disbarment  proceedings,  Attorney  and  Cli- 
ent, §  53. 
Divorce,  §  109. 
Dower,  {  79. 

Election  contests.    Elections,  {  291. 
EInforcement  of  drainage  assessments.    Drains, 
S  90. 
Of  lien  for  taxes  or  money  paid  for  invalid 

tax  title.    Taxation,  §  827. 
Of  vendor's  lien.    Vendor  and  Purchas- 
er, §  281. 
Equitable     relief    against    judgment.       Judg- 
ment,  {  461 


EBtablishment  of  boundaries.     Boundaries,  { 
33. 
Of   claim  to  property  taken  on  execution. 
Execution,  |  194. 
False  Imprisonment,  f  22. 
Foreclosure  of  mortgages— 

Chattel  Mortgages,  |  278. 
Mortgages,  {  460. 
Forfeited  recognizance.    Recognizances,  §12» 
Fraud,  f  50. 
Habeas  Corpus,  |  85. 

Injuries  at  railroad  crossings.     Railroads,  | 
346. 
By  or  to  artificial  ponds,  reservoirs,  chan- 
nels,  and   dams.     Waters  and   Water 
Courses,  |  179. 
From   defects    or   obstructions   in    bridges. 

Bridges,  {  46. 
From    defects    or    obstructions    in    streets. 

Municipal  Corporations,   |   817. 
From  fires  caused  by  operation  of  railroads. 

Railroads,  |  480. 
From     flowage.      Waters     and     Water 

Courses,  §  179. 

From  negligence.   Negligence,  K  120-122. 

From   negligence   or  misconduct  of   sheriff 

or  constable.   Sheriffs  and  Constables, 

f  138. 

To    animals    on    or    near    railroad    tracks. 

Railroads,  |  441. 
To  passengers.     Carriers,  H  316,  344. 
To    persons    on    or    near    street    railroad 

tracks.     Street  Railroads,  §  112. 
To   servants.      Master    and    Servant,   f 
265. 
Insurance  policies.     Insurance,   ||  646,  817. 
Judgment,  |  942. 
liiBEL  AND  Slander,  {  101. 
Loss  of  or  injury  to  goods  in  course  of  trans- 
portation.   Carriers,  H  132,  163,  185. 
To  goods  stored.    Warehousemen,  §  34. 
To  property  of  guest  at  hoteL     Innkeep- 
ers, §  11. 
Lost  Instruments,   |  23. 
Money  Received,  |  18. 
Obstruction  of  navigable  waters.     Navioablc 

Waters,  |  26. 
Probate    proceedings    and    actions    relating    to 

wills  or  probate.     Wills,  H  287-289. 
Quieting  Title,  §  44. 
Reformation  of  Instruments,  {  43. 
Removal   of  fixtures.     Fixtures,   {   35. 
Restraining    enforcement    of    drainage    assess- 
ments.    Drains,  §  91. 
Enforcement  of  taxes.     Taxation,  f  611. 
Sale    of    allotment    of     work     on     drain. 
Drains,  §  48. 
Seduction,   §   17. 

Setting  aside  transfer  in  fraud  of  creditors  or 
subsequent   purchasers.     Fraudulent  Con- 
veyances, §§  270-281. 
Subscriptions,  §  21, 
Trespass,  §  44. 
Usury,  §  113. 
Work  and  Labor,  {  26. 
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1 53.  Kature  aad  seope  in  seaeral. 

[a]  (Sup.  1906) 

Presumptions  of  law  are  such  inference  as 
are  warranted  by  the  legal  experience  of  courts 
in  administering  justice,  and  are  usually  found- 
ed on  reasons  of  public  policy,  and  social  con- 
venience and  safety,  and  presumptions  of  fact 
are  inferences  which  enlightened  common  sense 
and  experience  may  draw  from  the  connection, 
relation,  and  coincidence  of  facts  and  circum- 
stances with  each  other,  and  must  always  be 
drawn  from  the  evidence.— City  of  Indianapolis 
V.  Keeley.  167  Ind.  516.  79  N.  E.  499. 

[b]  (App.1909) 

The  presumption  is  against  the  party  hav- 
ing the  burden  of  proof.— Cleveland,  C,  O.  &  St. 
L.  B.  Co.  V.  Moore,  90  N.  B.  93. 

[c]  (Sop.  1910) 

Presumptions  of  law  are  usually  grounded 
upon  public  policy,  social  convenience,  or  safe- 
ty, and  are  either  such  as  the  statutes  expressly 
declare,  or  such  inferences  as  the  courts  gener- 
ally in  their  legal  experience  have  recognized 
and  sanctioned  in  the  administration  of  justice. 
—Modem  Woodmen  of  America  v.  Craiger,  92 
N.  E.  113. 

Fur  Cases  from  Other  States, 
See  20  Cent.  Dig.  Bvid.  §  73. 
See,  also,  16  Cyc.  pp.   1050,  1073. 

154.  CbrouncU. 
[a]     (App.  1910) 

While  evidence  that  the  ditch  of  hot  waWr 
into  which  a  servant  fell  headed  in  the  employ- 
er's power  house  might  justify  an  inference  that 
the  hot  water  came  from  the  power  house,  yet 
it  could  not  justify  any  further  inference  that 
the  ditch  was  customarily  used  as  a  conduit  for 
hot  water,  or  that  the  presence  of  hot  water  on 
the  occasion  in  question  was  known,  or  was 
the  result  of  any  negligence,  since  one  inference 
cannot  be  based  on  another.— United  States  Ce- 
ment Co.  v.  Whitted,  90  N.  E.  481. 

For  Cases  from  Other  States, 
Seb  20  Cent.  Dig.  Evid.  §  74. 
See,  also,  16  Cyc.  pp.  1050,  1073. 

1 55.  Identity  of  peraoAs  and  thins*. 

[a]  (Snp.  1854) 

Evidence  that  a  person  of  the  same  name 
as  defendant  was  served  with  a  subpccna  is 
prima  facie  evidence  that  it  was  served  on 
the  defendant.— Wire  v.  Heaston,  5  Ind.   539. 

[b]  (Sop.  1883) 

Evidence  that  three  persons,  bearing  the 
same  names  as  defendants,  received  distributive 
shares  from  a  decedent's  estate,  was  sufficient 
to  raise  the  presumption  that  they  were  the 
heirs.~Aultman,  Miller  &  Co.  v.  Timm,  93  Ind. 
158. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  £^id.  i  75. 
See,    also,    16   Cyc.   pp.    1055-1057;    note. 
17  U  R.  A.  824. 


156.  Paraonml   atmtns   and   eondition  in 
SeneraL 

[a]  (Sup.  1872) 

The  law  presumes  that  all  parties  to  a  suit 
are  adults  unless  the  contrary  is  made  to  ap- 
pear.—Rowe  V.  Arnold,  39  Ind.  24. 

[b]  (Sup.  1883) 

No  length  of  separation  of  husband  and 
wife  will  create  any  presumption  of  itself  that 
the  parties  are  divorced.— Wiseman  v.  Wise- 
man, 89  Ind.  479. 

[c]  (Sup.  1884) 

An  answer  setting  up  an  agreed  partition 
is  not  subject  to  objection,  though  it  does  not 
show  that  either  of  the  parties  at  the  time  of 
the  alleged  agreed  partition  was  of  full  age,  as 
the  law  presumes  all  parties  to  a  suit  are 
adults,  unless  the  contrary  is  made  to  appear.— 
McSweeney  v.  McMillen.  96  Ind.  298. 

For  Cases  froh  Other  States, 
See  20  Cent.  Dig.  Evid.  §  76. 
See,  also,  note,  89  Am.  St.  Rep.  198. 

§57.  Nature  and  eondition  of  property 
or  other  snbjeet-n&atter. 
[a]     (Sup.  1872) 

The  presumption  is  that  a  party  in  posses- 
sion of  personal  property  is  the  owner.— Wise- 
man V.  Lynn,  39  Ind.  250. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  |§  77,  7a 
See,  also,  note,  36  Am.  St  Rep.  582. 

§  59.  LoTe  of  life  and  aToidanee  of  dan- 
ger. 
[a]     (App.  1904) 
The  presumption  is  that  the  instinct  of  self- 
preservation  is  possessed  and  exercised.— Terre 
Haute  Electric  Co.  v.  Kiely,  72  N.  B.  658,  35 
Ind.  App.  180. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  79. 
See,  also,  16  Cyc.  p.  1057;    note,  116  Am. 
St.  Rep.  108. 

163.   Sanity. 

Presumptions  as   to  continuance  of  condition, 
see  post,  t  67. 

[a]  (Sap.  185.<)) 

Ever}'  person  is  presumed  to  be  sane  until 
the  contrary  appears.— Dearmond  v.  Dearmond, 
12  Ind.  455. 

[b]  (Sup.  1871) 

Every  man  is  presumed  to  be  sane  or  of 
sound  mind,  until  the  contrary  is  shown.— Rui^ 
V.   Megee,  36  Ind.   69. 

For  Cases  from  Other  States, 
See  20  Cent,  Dig.  Evid.  §  83. 
See,  also,  note,  36  L.  R.  A.  721. 
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§64.  Intent. 
[a]  (Sap.  1904) 
It  will  not  be  presumed  that  a  street  rail- 
way company  will  violate  its  contract  with  the 
city,  and  an  allegation  in  a  complaint  that  it 
intends  to  do  so,  in  advance  of  any  act  of  the 
company  constituting  such  violation,  will  not 
prevail  against  the  r  resumption  of  good  faith. — 
Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction  Co., 
71  N.  E.  642,  163  Ind.  268,  66  L.  R.  A.  105, 
106  Am.  St.  Rep.  222. 

Fob  Cases  from  Other  States, 
See  20  Cent,  Dig.  Bvid.  §  84. 
See,  also,  16  Cyc.  p.  1082. 

§  65.   Knowledge  of  law* 

See  WiLM,  §  487. 

[a]  (Snp.  1843) 

It  is  considered  that  every  person  is  ac- 
quainted with  the  law,  both  civil  and  criminal, 
and  no  one  can,  therefore,  complain  of  the  mis- 
representations of  another  respecting  it. — Piatt 
v.  Scott,  6  Blackf.  380,  39  Am.  Dec.  436. 

[b]  (Sop.  1846) 

A  person  is  presumed  to  know  the  legal 
effect  of  his  contract.— Mears  v.  Graham,  8 
Blackf.  144. 

,c]      (Sop.  1849) 

A  party  is  bound,  in  the  absence  of  any 
misrepresentation  of  facts,  by  the  legal  effect  of 
his  contract,  and  he  is  presumed  to  know  what 
will  be  its  legal  effect,  and  to  intend  that  it 
shall  have  that  effect.— State  ex  rel.  Board  of 
Com'rs  of  Laporte  County  v.  Van  Pelt,  1  Ind. 
304,   Smith,  118. 

[d]  (Sop.  1882) 

All  persons  are  required  to  take  notice  of 
existing  provisions  of  a  public  statute,  and  are 
bound  thereby.— Pine  Civil  Tp.  v.  Huber  Mfg. 
Co.,   83  Ind.  121. 

[e]  (App.  1906) 

There  is  no  presumption  that  every  person 
knows  the  law,  since  such  a  presumption  would 
obviously  be  untrue.— American  Mut.  Life  Ins. 
Co.  v.  Mead,  39  Ind.  App.  215,  79  N.  E.  52(J. 

[f]  (Sop.  1910) 

Testator  is  bound  to  know,  when  he  makes 
a  will,  that  the  law  for  the  construction  of 
wills  and  descent  of  property  may  be  changed 
before  he  dies.  Rehearing  (1909)  89  N.  E.  3U3, 
denied.— Hays  v.  Martz,  90  N.  E.  309. 

[g]  (App.  1910) 

The  treasurer  of  a  county  is  presumed  to 
know  the  law,  and  that  he  cannot  charge  a  fee 
or  commission  against  an  incorporated  town  in 
the  county  for  the  collection  of  taxes  levied  by 
the  proper  officer  of  the  town  and  extended  by 
the  county  auditor  on  the  county  tax  duplicate 
and  collected  by  the  county  treasu rer.— Holts- 


claw  y.   State  ex  rel.  Knightstown,  92  N.  E. 
121. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  |  85. 
See,  also,  16  Cyc.  p.  1083. 

§  67.  CoAtinnanoe  of  faot  or  eoAdltios. 

See  Wills,  §  32. 

Continuance    of    ownership    of   property,    see 

PROPERTT,    §  9. 

Continuance  of  partnership  relation,  see  Part- 
nership, §  259. 

Existence  of  vendor's  lien,  see  Vendor  and 
Purchaser,   §  281. 

[a]  (Sap.  1859) 
Where  the  relation  of  husband  and  wife  ex- 
isted at  the  time  the  claim  sued  on  accrued,  it 
will  be  presumed,  the  contrary  not  being  shown « 
that  it  still  exists.— Woolley  v.  Turner,  13  Ind. 
253. 

[b]  (Snp.  1871) 

Where  it  is  shown  by  evidence  that  a  man 
has  been  at  one  time  insane  or  of  unsound 
mind,  the  law  presumes  that  he  remains  so.  un- 
til it  appears  that  he  has  been  either  wholly  or 
temporarily  restored  to  sanity.— Rush  v.  Me- 
gee,  36  Ind.  69. 

[c]  (Sop.  1882) 

In  an  action  to  set  aside  a  fraudulent  con- 
veyance, the  debtor's  insolvency,  conceded  to 
exist  in  November,  1876,  will  be  presumed  to 
have  continued  in  December,  1877.— Adama  v; 
Slate,  87  Ind.  573. 

[d]  (Sup.  1883) 

Presumptions  cannot  be  indulged  again F;t 
the  continuance  of  the  marriage  contract.— Wise- 
man V.  Wiseman,  89  Ind.  479. 

[e]  (App.  1892) 

A  statute  of  another  state,  proven  to  have 
existed,  will  be  presumed,  in  the  absence  of  ev- 
idence show*ing  its  repeal,  to  be  still  in  force. — 
Cochran  v.  Ward,  5  Ind.  App.  89,  29  N.  E.  795, 
31  N.  E.  581,  51  Am.  St.  Rep.  229. 

[f]  (Sop.  1896) 

A  grantor  shown  to  be  mentally  weak  pri- 
or to  the  date  of  a  deed  is  presumed  to  be  in  the 
same  condition  at  its  date.— Stumph  v.  Miller, 
41   N.   E.  812,  142  Ind.  442. 

[g]  (Sop.  1904) 

It  is  only  where  mental  unsoundness  is  of 
a  character  to  appear  permanent,  and  to  forbid 
the  reasonable  expectation  of  recovery,  that  a 
presumption  of  continuance  of  such  unsoundness 
will  be  indulged.  It  does  not  arise  from  intei- 
mittent  temporary  unsoundness,  resulting  from 
sickness,  injury,  intoxication,  or  other  transi- 
tory cause,  so  that  an  instruction  stating  that, 
where  it  has  been  established  that  a  person  is 
of  unsound  mind,  the  presumption  is  that  that 
state  of  unsoundness  continues  until  the  con- 
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trary  is  shown,   is  too  broad. — Branstrator  ▼. 
Crow,  (j9  N.  E.  668,  162  Ind.  362. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  §§  87,  88,  103; 

24  Cent.  Dig.   Fraud.  Conv.  t  804;    27 

Cent.  Dig.  Ins.  Per.  {  6. 
See,  also,    16  Cyc.   pp.   1052,   1053;    note, 

35  L.  R.  A.  117;   note,  50  Am.  Rep.  297. 

§  70.  Making,  Talidity,  and  sennlnenesa 
of  writings* 

[a]  (Sup.  1876) 

Wliere  a  pleading  alleges  a  promise,  with* 
out  setting  out  a  copy  thereof  or  alleging  that 
it  is  in  writing,  it  will  be  presumed  to  have 
been  by  parol.— Knitz  v.  Stewart,  54  Ind.  178. 

[b]  (Sup.  1881) 

A  party  who  shows  that  a  name  is  in  the 
handwriting  of  a  person  whose  signature  is  in 
question  has  a  right  to  have  an  inference  of  its 
genuineness  made  in  his  favor. — Herbert  v.  Ber- 
rier,  81  Ind.  1. 

[c]  (App.  1897) 

An  alteration  made  after  the  execution  of 
an  instrument  is  presumed  to  be  made  by  the 
rarty  claiming  under  it.— Casto  v.  Evinger,  46 
N.  E.  648,  17  Ind.  App.  208. 

[d]  (App.  1908) 

A  letter  received  in  due  course  of  mail  in 
response  to  a  letter  sent  by  the  receiver  is  pre- 
sumed, in  the  absence  of  anything  to  the  contra- 
ry, to  be  from  the  one  whose  name  is  signed  to 
it.  but  the  presumption  that  the  name  signed  to 
a  telegram  is  that  of  the  sender  may  be  over- 
come by  aflSrmative  evidence  to  the  contrary. — 
Western  Union  Tel.  Co.  v.  Troth,  43  Ind.  App. 
7,  8i  X.  E.  727. 

For  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  t  ^1. 

§  71.  Mailing  and  deliTery  of  mail  mat- 
ter. 

Rebuttal  of  presumptions,  see  post,  §  89. 

[a]  (Sup.  1879) 

A  person  having  a  note  for  collection,  who 
gives  notice  of  nonpayment  to  the  owner  by  de- 
positing a  letter  in  the  post  office,  need  not 
prove  that  the  letter  was  received.— Locke  v. 
Merchants'  Nat.  Bank,  66  Ind.  353. 

[b]  (App.  1891) 

The  depositing  of  a  letter  in  a  post  office 
addressed  to  one  is  prima  facie  evidence  that 
it  was  received  in  the  usual  course  of  mail. — 
Home  Ins.  Co.  of  New  York  v.  Marple,  27  N. 
E.   633,    1    Ind.    App.   411. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.   Evid.  §  92. 
See,  also,  16  Cyc.  pp.  1065-1070. 

$  73.   Corporate  aots  and  records. 

Pleading   matters    of  presumption    or   implica- 
tion, see  Pleading,  §  7. 


[a]    (Sup.  1865) 

In  an  action  where  a  city  is  a  party, 
it  will  be  presumed,  nothing  appearing  to  the 
contrary,  that  it  is  incorporated  under  the  gen- 
eral law  for  the  incorporation  of  cities.—City 
of  Logansport  v.  Wright,  25  Ind.  512. 

Fob  Cases  fboh  Otheb  States, 
See  20  Cent.  Dig.  E}vid.  {  94. 
See,  also,  note,  22  L.  R.  A.  276. 

§  74.  ETidenoe  withheld  or  falsified. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  95-100. 
See,    also,    16    Cyc.   pp.   1058-1064;     note, 
14  L.   R.  A.  470. 

§  75.  — —  In  general. 

[a]  (Sup.  1882) 

In  an  action  for  divorce,  alimony  and 
fraud  in  the  seduction,  marriage  and  abandon- 
ment of  plaintiff  and  her  bastard  child,  the  fact 
that  the  child  is  not  brought  into  the  court- 
room cannot  be  taken  as  evidence  for  or  against 
her,  and,  if  brought  in,  the  jury  cannot  take  its 
appearance  for  any  purpose.— Bishop  v.  Red- 
mond, 83  Ind.  157. 

[b]  (Sup.  1886) 

In  an  action  against  a  railroad  company 
for  the  death  of  a  passenger  caused  by  its  neg- 
ligence, and  a  defense  that  the  passenger  was 
riding  on  a  fraudulent  pass,  when  it  appears 
that  it  is  in  the  power  of  the  railroad  company 
to  show  positively  and  clearly  the  material  facts 
concerning  the  pass,  and  thus  prove  its  alle- 
gation, a  failure  to  do  so  furnishes  a  strong 
inference  against  the  defense  raised,  and  will 
not  rebut  the  presumption  that  deceased  was 
a  bona  fide  passenger.— Louisville.  N.  A.  &  C.  R. 
Co.  V.  Thompson,  107  Ind.  442,  8  N.  E.  18,  9  N. 
E.  357,  57  Am.  Rep.  120. 

[c]  (App.  1906) 

If  a  party  to  a  civil  case  has  evidence  pe- 
culiarly within  his  own  knowledge,  and  does 
not  produce  it,  it  is  presumed  that,  if  produced, 
its  effect  would  be  detrimental  to  him. — Western 
X^nion  Tel.  Co.  v.  McClelland,  38  Ind.  App.  578, 
78  N.  E.  072. 

[d]  (App.  1907) 

The  jury  has  the  right  to  consider  the  un- 
explained absence  of  witnesses  and  the  failure 
of  a  party  to  submit  evidence  rrcsuranbly  with- 
in his  knowledge. — Southern  Indiana  R.  Co.  v. 
Osborn.  39  Ind.  App.  333,  78  X.  E.  248.  79  X. 
E.  1067. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  05. 
See,  also,  16  Cyc.  pp.  1058,  1059. 

§  77.  —  Failure  to  eall  witness. 

Comments  by  counsel  on  failure  to  produce 
evidence  or  call  witness,  see  Tbial,  §  122. 

Instructions  as  to  failure  to  call  witness,  see 
Tbial,  §  211. 
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[a]  (Sup.  1882) 

The  failure  of  plaintiff  suing  for  breach  of 
promise  of  marriage,  accompanied  by  seduction, 
after  defendant  has  given  evidence  tending  to 
show  improper  relations  between  plaintiff  and 
another,  to  produce  and  examine  the  latter  on 
the  subject,  creates  no  presumption  against 
plaintiff,  and  is  not  a  proper  matter  for  the 
consideration  of  the  jury.— Hay mond  v.  Saucer, 
84  Ind.  3. 

[b]  (App.  1892) 

An  action  for  the  alienation  of  a  wife's  af- 
fections, though  adultery  is  not  charged,  is  an 
action  for  seduction,  within  the  meaning  of 
Rev.  St.  1881,  §  501,  excluding  the  wife  from 
testifying  in  an  action  by  a  husband  for  seduc- 
tion of  his  wife;  and  it  is  not  error  in  such 
action  to  charge  that  no  unfavorable  inferences 
are  to  be  drawn  from  the  fact  that  the  wife 
does  not  testify.— Adams  v.  Main,  3  Ind.  App. 
232,  29  N.  E.  792,  50  Am.  St.  Rep.  266. 

[c]  (Sup.  1901) 

Where,  in  a  will  contest,  the  administra- 
tor invokes  the  provision  of  Bums*  Rev.  St 
1894,  S  505  (Homer's  Rev.  St.  1897,  {  497; 
Rev.  St.  188i;  t  497),  rendering  a  physician  in- 
competent to  testify  to  confidential  communi- 
cations with  his  patient,  it  was  error  for  the 
court  to  permit  contestant's  attorney  to  argue 
that  the  administrator's  objection  should  be 
taken  as  an  admission  that  the  physician's  evi- 
dence would  be  unfavorable  to  his  case,  and 
for  the  court  to  charge  that,  inasmuch  as  the 
administrator  might  waive  such  objection,  and 
himself  call  the  physician  as  a  witness,  the  jury 
might  consider  the  administrator's  conduct  in 
failing  so  to  do,  and  objecting  to  the  evidence,  in 
determining  the  case,  since  the  presumption 
that  the  witness'  testimony  would  have  been  un- 
favorable does  not  apply  to  a  failure  to  call  a 
privileged  witness.— Brackney  v.  Fogle,  60  N.  E. 
303,  156  Ind.  535. 

[d]  (App.  1903) 

Where,  in  an  action  against  a  street  rail- 
way company  for  personal  injuries  by  collision 
with  plaintiflTs  vehicle,  defendant  gave  no  evi- 
dence, the  jury  might  draw  an  inference  of 
carelessness,  rather  than  of  pure  accident,  from 
the  fact  of  such  silence.— Indianapolis  St.  R. 
Co.  V.  DaraeU,  68  N.  E.  609,  32  Ind.  App.  687. 

[e]      (App.  1908) 

In  an  action  on  a  promissory  note,  where  it 
appears  that  a  certain  witness,  if  produced, 
could  give  satisfactory  evidence  as  to  the  gen- 
uineness or  want  of  genuineness  of  the  defend- 
ant surety's  signature  thereon,  if  plaintiff  has 
it  reculiarly  within  his  power  to  produce  such 
witness,  but  fails  so  to  do,  the  presumption  is 
warranted  that  the  evidence  of  the  witness,  if 
produced,  would  be  unfavorable  to  plaintiff. — 
Closson  v.  Biigh,  41  Ind.  App.  14,  83  N.  E. 
263. 


[f]      (App.  1909) 

In  suit  to  recover  a  deposit  made  for  plain- 
tiff, the  jury  might  infer,  from  the  bank's  fail- 
ure to  call  the  cashier  when  the  deposit  was 
made,  and  who  was  within  reach,  that  his  testi- 
mony would  have  been  unfavorable  to  it. — Sec- 
ond Nat.  Bank  v.  Gibboney,  43  Ind.  App.  492, 
87  N.  E.  1064, 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  |  97. 
See,  also,  10  Cyc.  p.  1062. 

§  78.  — *  Snppreation    or    ■poliatlon    of 
eTidenee. 

[a]  (Sup.  1857) 

The  destruction  of  a  contract  by  a  person 
claiming  under  it,  after  he  knows  that  there  is 
to  be  a  difficulty  about  it,  is  strong  presumptive 
evidence  that  its  terms  were  unfavorable  to  his 
claim.— Thompson  y.  Thompson,  9  Ind.  323,  68 
Am.  Dec.  638. 

A  party  who,  in  an  action  for  realty,  de- 
stroys evidence  by  which  his  title  may  be  im- 
peached, raises  strong,  but  not  a  conclusive, 
presumption  against  its  validity. — Id. 

[b]  (Sup.  1890) 

Although  the  Code  provides  means  for  com- 
pelling an  unwilling  party  to  furnish  evidence 
under  his  control,  this  does  not  affect  the  ques- 
tion of  inferences  to  be  drawn  from  his  refusal 
to  fumish  facilities  for  a  full  investigation  of 
the  case;  and  it  is  not  error  to  admit  evidence 
showing  that,  while  the  facts  were  under  inves- 
tigation, a  party  refused  to  produce  a  certain 
letter  addressed  to  him  by  the  other  party  until 
he  was  compelled  by  order  of  the  court— 
Lockwood  V.  Rose,  125  Ind.  588,  25  N.  E.  710. 

[c]  (App.  1903) 

Where  a  party  suppresses  evidence  in  his 
control,  the  presumption  arises  that  its  produc- 
tion would  be  against  his  interest.— Westervelt 
V.  National  Mfg.  Co.,  69  N.  E.  169,  33  Ind. 
App.  18. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent,  Dig.  Evid.  SS  98,  100. 
See,  also,   16  Cyc.  pp.  1058,   1059;    note, 
34  L.  R.  A.  581. 

§  80.  I«AWB  of  otber  atrntes. 

[a]  In  the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  the  common  law  exists 
in  another  state.— (Sup.  1835)  Titus  v.  Scantling, 
4  Blackf.  89;  (1850)  Trimble  v.  Trimble,  2 
Ind.  76;  (1857)  Blystone  v.  Burgett,  10  Ind.  28, 
68  Am.  Dec.  658;  (1862)  Mendenhall  v.  Gate- 
ly,  18  Ind.  149;  (1862)  Crake  v.  Crake,  Id.  156; 
(1862)  Buckinghouse  v.  Gregg,  19  Ind.  401; 
(1867)  Smith  v.  Muncie  Nat.  Bank,  29  Ind. 
158:  (1808)  Schurman  v.  Marley,  Id.  458;  (1875) 
Llchtenberger  v.  Graham,  50  Ind.  288;  (1877) 
Patterson  v.  Carrell,  60  Ind.  128;  (1878)  Smith 
V.  Peterson,  63  Ind.  243;  (1881)  Robards  v. 
Mariey,  80  Ind.  185;  (1882)  Rogers  v.  Zook. 
86  Ind.  237;   (1885)  Supreme  Council  Order  of 
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Chosen  Friends  y.  Garrigus,  104  Ind.  133,  3 
N.  E.  818,  54  Am.  Rep.  298;  (1889)  Cunning- 
ham v.  Jacobs,  22  N.  E.  335,  120  Ind.  306; 
(Sup.  1903)  Baltimore  &  O.  S.  W.  R.  Co. 
y.  Adams,  66  N.  E.  43,  159  Ind.  688,  60  L. 
R,  A.  396;  (1903)  Baltimore  &  O.  S.  W.  R. 
Co.  V.  Hollenbeck,  69  N.  E.  136,  161  Ind.  452; 
(1904)  Penn  Mut.  Life  Ins.  Co.  v.  Norcross, 
72  N.  E.  132,  163  Ind.  379 ;  (App.  1904)  Mid- 
land Steel  Co.  V.  Citizens'  Nat.  Bank,  72  N.  E. 
290,  34  Ind.  App.  107;  (1897)  Gates  v.  New- 
man, 46  N.  E.  654,  18  Ind.  App.  392. 

[b]    (Sup.  1857) 

In  the  absence  of  proof  it  will  be  presumed 
that  the  laws  of  another  state  are  the  same 
as  the  laws  of  the  forum.— Shaw  y.  Wood,  8 
Ind.  5ia 

[0]  (Sup.  1857) 
In  a  suit  on  a  transcript  of  a  judgment  of 
a  justice  of  the  peace  of  Ohio,  in  the  absence  of 
proof  of  the  law  of  Ohio  at  the  date  of  the 
judgment,  semble,  that  the  court  will  presume 
it  to  be  the  same  as  in  Indiana.— Draggoo  y. 
Graham,  9  Ind.  212. 

[d]  (Sup.  1857) 

In  the  absence  of  evidence  to  the  contrary, 
it  will  not  be  presumed  that  the  common  law  in 
another  state  is  the  same  as  it  is  in  the  state 
of  the  forum.— Blystone  y.  Burgett,  10  Ind.  28, 
68  Am.  Dec.  658. 

A  chattel  mortgage  appearing  on  its  face  to 
haye  been  executed  in  another  state  will  not  be 
npheld  to  defeat  the  title  of  an  innocent  pur- 
chaser here,  though  shown  to  have  been  record- 
ed in  the  county  where  executed,  it  not  being 
yalid  at  common  law,  and  not  shown  to  be  yalid 
by  the  lex  loci  contractus.— Id. 

[e]  (Sup.  1858) 

The  common  law  of  another  state,  in  a  par- 
ticular case,  must  be  proved  as  any  other  fact. 
— Billingsley  y.  Dean,  11  Ind.  331. 

[f]  (Sap.  185») 
A  document  of  another  state  not  admissible 
in  evidence  by  the  common  law  will  be  rejected 
where  the  statute  of  the  foreign  state  is  not 
produced,  thongh  such  a  document  of  this  state 
is  admissible  by  our  statute.— Johnson  y.  Cham- 
bers, 12  Ind.  102. 

M     (S«p.l862) 

Where  a  right  is  sought  to  be  enforced  in 
one  state,  in  relation  to  a  subject-matter  exist- 
ing in  a  foreign  state,  and  no  foreign  law  is 
r  roved,  and  no  common-law  rule  ever  was  pre- 
scribed, and  no  contract  exists,  in  such  case  the 
court  will  apply  the  law  of  the  state  in  which 
it  is 'sitting.— Crake  v.  Crake,  18  Ind.  156. 

[h]    (8«p.  I8d2) 
The  common  law,  establishing  no  rate  of 
interest,  will  be  presumed  to  be  the   rule  in 
foreign  states.- Buckinghouse  v.  Gregg,  19  Ind. 
401. 


[i]  (Sup.  1867) 
Where  a  note  in  suit  is  governed  by  the 
law  of  a  state  other  than  that  of  the  forum,  it 
will  be  presumed  that  the  law  of  such  other 
state  is  the  common  law,  in  the  absence  of  evi- 
dence to  the  contrary.— Smith  v.  Muncie  Nat. 
Bank,  29  Ind.  158. 

U]  (Snp.  1876) 
The  courts  of  Indiana  will  presume,  in  the 
absence  of  proof  to  the  contrary,  that  a  note 
made  payable  in  another  state  is  governed  by 
the  common  law,  and  not  by  the  law  merchant. 
— Alford  y.  Baker,  53  Ind.  279. 

[k]     (Sup.  1889) 

In  the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  the  common  law  in  an- 
other state  as  modified  and  interpreted  is  the 
same  as  it  is  in  the  state  of  the  forum.— Bu- 
chanan v.  Hubbard,  119  Ind.  187,  21  N.  E.  538. 

The  laws  of  a  state  to  whose  courts  a 
party  appeals  for  redress  furnish  in  all  cases 
prima  facie  the  rule  of  decision,  and  if  either 
party  claims  the  benefit  of  a  different  rule, 
since  the  courts  are  presumed  to  be  acquainted 
only  with  their  own  laws,  he  who  asserts  the 
existence  of  a  different  rule,  as  applicable  to 
his  case,  must  aver  and  prove  it,  like  other 
facts  of  which  the  courts  do  not  take  judicial 
notice.— Id. 

As  to  states  in  which  there  was  established 
civil  governments  or  systems  of  domestic  law 
prior  to  their  becoming  territories  or  states  of 
the  Union,  the  presumption  that  the  common 
law  prevails  is  not  indulged,  and  in  such  a 
case,  in  the  absence  of  anything  to  the  con- 
trary being  shown,  the  court  will  presume  that 
the  foreign  law  is  the  same  as  that  which  pre- 
vails here.— Id. 

The  state  of  Kansas,  although  territorial- 
ly a  part  of  the  Louisiana  purchase,  is  not  one 
of  the  states  in  which  the  civil  law  ever  pre- 
vailed, and  therefore,  in  a  suit  involving  the 
laws  of  that  state,  it  will  be  presumed  that  the 
common  law  prevails  there.— Id. 

[I]     (App.  1893) 
The  presumption  is  that  the  statute  law 
Of  the  forum  is  also  the  law  of  another  state.— 
Bierhaus  y.  Western   Union  Tel.   Co.,  8  Ind. 
App.  246,  34  N.  E.  581. 

[m]      (Sup.  1902) 

The  court  will  presume  that  the  rule  pre- 
venting recovery  from  a  master  for  injury  from 
the  negligence  of  a  fellow  servant  obtains  in 
another  state,  and  a  complaint  alleging  such 
an  injury  in  another  state  is  demurrable.— Bal- 
timore &  O.  S.  W.  R.  Co.  y.  Reed,  62  N.  K. 
488,  158  Ind.  25,  52  L.  R.  A.  468,  92  Am.  St. 
Rep.  293;  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Jones,  62  N.  E.  994,  158  Ind.  87. 

[d]     (App.  1904) 
There   is,   strictly   speaking,   no   law   mer- 
chant peculiar  to   any   particular  state;    but 
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it  will  be  presumed  that  the  rules  thereof  are 
the  same  everywhere,  the  custom  of  merchants 
being  similar  over  the  commercial  world. — Mid- 
land Steel  Co.  Y.  Citizens*  Nat.  Bank,  34  Ind. 
App.  107,  72  N.  E.  290. 

Where  a  note  is  governed  by  the  law  mer- 
chant of  a  foreign  state,  the  presumption  is 
that  such  law  merchant  is  the  same  as  in  In- 
diana; but  the  decisions  of  the  highest  court 
of  the  foreign  state  in  such  case  are  binding. 
—Id. 

[o]      (Sup.  1907) 

The  law  of  Illinois  is,  in  the  absence  of  any 
showing  to  the  contrary,  presumed  to  be  the 
same  as  that  of  Indiana.— Baltimore  &  O.  R. 
Co.  V.  Freeze,  169  Ind.  370,  82  N.  E.  701. 

[P]      (Sup.  1907) 

On  a  common-law  question,  it  /nust  be  as- 
sumed that  the  common  law  is  in  force  in  a 
sister  state,  unless  the  contrary  is  shown. — 
Southern  R.  Oo.  v.  Elliott,  170  Ind.  273,  82 
N.  E.  1051. 

[q]     (Sop.  1903) 

The  common  law  is  presumed  to  prevail 
in  another  state  where  no  statute  is  pleaded.— 
Wabash  R.  Co.  v.  Hassett,  170  Ind.  370,  83 
N.  E.  705w 

[r]  (App.  1909) 
In  an  action  for  an  injury  alleged  to  have 
occurred  in  another  state,  where  no  statute  of 
that  state  is  pleaded  making  defendant  liable 
for  the  injury,  the  action  will  be  regarded  as 
a  proceeding  upon  the  theory  of  a  common-law 
liability  controlled  by  the  procedure  of  Indiana. 
— Cobe  V.  Malloy,  88  N.  E.  G20. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  EXid.  §  101 ;   9  Cent. 

Dig.  Chat  Mtg.  §  185;    10  Cent.  Dig. 

Com.  Law,  §§  14-10. 
See,   also,   16  Cyc.   p.   1084;    note,   21   L. 

R.  A.  467,  67  L.  R,  A.  33;    note,  37  Am. 

Rep.  584. 

§  82.  Judicial  prooeedinffi. 

Proceedings  of  courts  rendering  foreign  judg- 
ments, sec  Judgment,  §  819. 

[a]  Everything  is  to  be  presumed  in  favor  of 
the  regularity  of  the  proceedings  of  a  court  of 
justice.- (Sup.  1841)  Wilcox  v.  Ratliflf,  5  Blackf. 
561 ;  (1849)  Doe  ex  dem.  Hain  v.  Smith,  1  Ind. 
451,  Smith,  381 ;  (1856)  Brackenridge  v.  Daw- 
son, 7  Ind.  383;  (1866)  Owen  v.  State  ex  rel. 
Owen,  25  Ind.  371;  (App.  1893)  Worley  v. 
llineman,  6  Ind.  App.  240,  33  N.  E.  260. 

[b]     (Sap.  1865) 

After  a  court  of  inferior  jurisdiction  has 
once  acquired  jurisdiction  of  a  matter,  the  same 
presumptions  will  be  indulged  in  favor  of  the 
regularity  of  all  subsequent  proceedings  as  is 
entertained  in  ordinary  cases  in  courts  of  gen- 
eral jurisdiction.- Crossley  v.  O'Brien,  24  Ind. 
325,  87  Am.  Dec.  329. 


[c]  (Sop.  1877j 

In  the  absence  of  an  affidavit  showing  them 
to  be  different  places,  it  will  be  presumed  that 
the  office  of  the  clerk  of  the  "county  court," 
etc.,  at  which  the  certificate  to  a  deposition 
shows  it  to  have  been  taken,  is  the  same  place 
as  the  office  of  the  clerk  of  the  "county,"  etc.,. 
where  the  notice  specified  it  would  be  taken.— 
Harvey  v.  Osbom,  55  Ind.  535. 

[d]  (Sup.  1881) 

In  the  absence  of  anything  appearing  in 
the  record  to  the  contrary,  it  will  be  presumed 
that  the  court  entered  the  proi)er  decree  in 
foreclosure  suit,  and  that  the  sheriff  properly 
executed  the  same.— Rucker  v.  Steelman,  73 
Ind.  396. 

[e]  (Sup.  1881) 

Where  the  jurisdiction  of  an  inferior  tri- 
bunal has  once  attached,  the  court  will  presume 
in  favor  of  the  validity  of  all  its  subsequent 
proceedings,  and  mere  irregularities  or  defects 
will  not  avail  in  a  collateral  proceeding.— Argo 
V.  Barthand,  80  Ind.  63. 

[f  J  (Sop.  1892) 
A  board  of  county  commissioners*  court  is 
one«of  limited  jurisdiction,  and  the  same  pre- 
sumption of  regularity  does  not  attach  to  the 
proceedings  thereof  as  to  the  proceedings  of 
courts  of  general  jurisdiction.- Rassier  v.  Grim- 
mer, 28  N.  B.  866,  29  N.  E.  918,  130  Ind.  219. 

[g]     (Sop.  1896) 
There  is  no  presumption  that  title  was  in 
issue  in  a  partition  proceeding. — Goss  v.  Wal- 
lace, 39  N.  E.  920,  140  Ind.  541. 

[b]     (Sup.  1898) 

Where  a  court  of  general  jurisdiction  as- 
sumes the  right  to  issue  a  writ  of  attachment, 
the  validity  of  such  action  will  be  presumed  un- 
til the  contrary  is  alleged  and  proved. — Runner 
V.  Scott,  50  N.  E.  479,  150  Ind.  441. 

[i]     (App.  1898) 

Where  an  unverified  motion  to  vacate  and 
correct  a  judgment  impeaches  the  judgment  on 
the  grounds  that  the  verdict  was  returned  on 
the  last  day  of  the  term,  and  that  the  judgment 
was  not  entered,  read,  and  signed  in  open  court, 
and  the  record  of  the  judgment  is  regular,  it 
must  be  presumed,  in  the  absence  of  any  show- 
ing, that  there  was  no  irregularity. — Busching  v. 
Sunman,  49  N.  E.  1091,  19  Ind.  App.  683. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  E3vid.  §  104;  25  Cent. 
Dig.  High.  §  169;  42  Cent.  Dig.  Re- 
ceivers, §  341. 

See,  also,  16  Cyc.  p.  1075;  note,  48  L.  R. 
A.  136. 

§  83.   Offioial  prooeedinss  and  aots* 

See  Municipal  Corporations,  {  323. 

Assessment  made  by  auditor,  see  Taxation,  S 
485. 

As  to  performance  of  duty  by  oflBcer  conduct- 
ing execution  sale,  see  Execution,  §  259. 
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Fixing  tax  on  interstate  telegraph  company,  oee 
Taxation,  §  319. 

Notice  of  constable's  sale  under  execution,  see 
Justices  of  tiie  Peace,   §  135. 

Pleading  matters  of  presumption  or  implica- 
tion, see  Pleading,  |  7. 

Validity  of  assessment  rolls  or  books,  see 
Taxation,  |  442. 

[a]     (Sup.  1848) 

Where  a  judgment  was  rendered  in  the  cir- 
cuit court  February  28,  1843,  and  the  execution 
law  of  1^3  was  published  February  11,  1843, 
the  contrary  not  being  shown,  it  must  be  pre- 
Humed  from  the  lapse  of  time  that  a  copy  of 
the  law  had  been  sent  to  Ripley  county,  and 
was  on  file  there  when  the  judgment  was  ren- 
dered, and  was  consequently  in  force  in  the 
county  when  the  judgment  was  rendered. — Doe 
ex  dem.  Holman  v.  Collins,  1  Ind.  24,  Smith,  58. 

[b]  In  general  it  is  presumed  that  an  officer 
does  his  duty,  and  that  his  proceedings  are  regu- 
lar.—<«Sup.  1854)  Mercer  v.  Doe  ex  dem.  Nut- 
ting, 6  Ind.  80;  (1861)  State  ex  rel.  Brown  v. 
Bailey,  16  Ind.  46,  79  Am.  Dec.  405;  (1861) 
Matlock  V.  Indiana  &  I.  C.  R.  Co.,  16  Ind.  176 ; 

(1864)  Evans  v.  Ashby,  22  Ind.  15;  (1864)  Cul- 
bertson  v.  MilhoUin,  Id.  362,  85  Am.  Dec.  428 ; 

(1865)  Jenkins  v.  Parkhill,  25  Ind.  473 ;  (1880) 
Talbott  V.  Hale,  72  Ind.  1;  (1880)  Mullikin  v. 
City  of  Bloomington,  72  Ind.  161 ;  (1883)  Ueagy 
V.  Black.  90  Ind.  534;  (App.  1897)  Sanders  v. 
Ilartge,  46  N.  E.  '604.  17  Ind.  App.  243. 

[c]  (Sop.  1856) 

It  will  be  presumed,  where  the  contrary  is 
not  shown,  that  the  board  of  commissioners,  in 
the  exercise  of  a  discretionary  power,  did  right. 
—Nichols  V.  Howe,  7  Ind.  506. 

[d]  (Sup.  1857) 

The  emergency  clause  in  the  act  of  June 
14,  1852,  regulating  the  remission  of  fines  and 
forfeitures,  declared  the  act  to  be  in  force  from 
and  after  its  being  filed  with  the  clerks  of  the 
circuit  courts  in  their  respective  counties. 
7/t'W,  that  the  Secretary  of  State  is  to  be  pre- 
sumed to  have  done  his  duty  in  distributing  the 
act  to  the  several  counties,  and  hence  the  act 
was  in  force  on  December  20,  1852. — State  v. 
l>unning,  9  Ind.  20. 

[e]  (Super.  1872) 

The  state  auditor  will  be  presumed  to  have 
done  his  duty  until  the  contrary  is  shown.— 
State  ex  rel.  Attorney  General  v.  McCarty, 
Wils.  205. 

[f]  (Sop.  1880) 
In  a  sale  of  land  under  the  statutory  pro- 
visions applicable  to  and  providing  for  the  col- 
Iction  and  enforcement  of  school  fund  mort- 
gages on  default  in  the  payment  of  principal  or 
interest  on  the  mortgage  debt,  it  will  be  presum- 
ed, in  the  absence  of  any  evidence  to  the  con- 
trary, that  the  county  officers  performed  their 
respective  duties  under  the  statute  in  making 
the  sale. — Bonnell  v.  Ray,  71  Ind.  141. 


[g]    (Sap.l8») 
Until  the  contrary  appears,  public  officers 
are  presumed  to  have  done  their  duty.— State 
V.  Wenzel,  77  Ind.  42a 

[h]     (Sup.  1881) 

It  cannot  be  presumed  for  the  purpose  of 
making  out  a  cause  of  action  in  favor  of  plain- 
tiff in  an  action  against  a  city  that  its  corpo- 
rate officers  will  violate  the  law  and  perpetrate 
a  wrong.  The  presumption  is  the  reverse,  and, 
until  the  contrary  appears,  they  are  presumed 
to  have  done  their  duty.— Cummins  v.  City  of 
Seymour,  79  Ind.  491,  41  Am.  Rep.  618. 

[i]  (Sup.  1883) 
The  courts  will  presume  that  a  report  of 
viewers  appointed  to  locate  a  public  road  was 
made  in  conformity  with  the  statute,  except  as 
the  contrary  is  shown.— Heagy  y.  Black,  90  Ind. 
534. 

[J]     (Sup.  1884) 
The  presumption  is  that  a  sheriff  in  pro- 
ceeding under  an  execution  did  his  duty. — Lou- 
den V.  Ball,  93  Ind.  232. 

[k]     (Sup.  1888) 

Where  a  complaint  against  a  municipal 
corporation  declares  on  a  contract  alleged  to 
have  been  entered  into  by  the  city,  it  will  be  pre- 
sumed that  whatever  was  necessary  to  the  con- 
tract in  respect  to  entries  on  the  record  of  the 
proceedings  of  the  council  was  done.— City  of 
Logansport  v.  Dykeman,  116  Ind.  15,  17  N. 
E.  587. 

[1]  (Sup.  1891) 
The  presumption  is  that  an  appointment 
made  by  an  officer  having  power  to  appoint  is 
rightfully  made  whenever  it  appears  that  the 
appointee  qualified  and  entered  into  the  posses- 
sion of  the  office.— Osborne  v.  State  ex  rel.  Mi- 
chaels, 27  N.  E.  345,  128  Ind.  129. 

[m]     (Sup.  1892) 

A  public  officer  whose  duty  it  is  to  conduct 
and  supervise  a  public  work  is  presumed  to 
rightfully  discharge  his  duty,  and  what  he  does 
within  the  scope  of  his  authority  is  regarded 
as  prima  facie  right,  and  in  accordance  with 
the  law.— Racer  v.  State,  31  N.  E.  81,  131  Ind. 
393 ;  Buckles  v.  Same,  31  N.  E.  86,  131  Ind. 
GOO. 

[n]     (Sop.  1896) 

It  is  to  be  presumed  that  the  appraisers 
discharged  the  duties  enjoined  on  them  by  stat- 
ute in  relation  to  sewer  assessments  and  assess- 
ed benefits  to  each  and  all  lots  or  parts  of  lots 
benefited  by  the  proposed  work.— Kizser  v. 
Town  of  Winchester,  40  N.  E.  265,  141  Ind. 
694. 

[o]      (Sup.  1897) 

Where  a  town  board  assumed  that  a  part 
of  a  street  to  be  improved  was  within  the  town 
limits,  and  proceeded  to  make  the  improvements 
accordingly,  the  Supreme  Court  will  presume, 
until  the  contrary  is  shown,  that  their  action 
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was  lawful.— Town  of  Woodruff  Place  v.  Ras- 
chig,  46  N.  B.  990,  147  Ind.  517. 

[p]      (Sup.  1897) 

All  presumptions  are  in  favor  of  the  cor- 
rectness of  the  proceedings  of  the  auditor,  and, 
if  in  fact  any  of  the  chattels  placed  on  the  dup- 
licate as  omitted  property  were  wrongfully 
placed  there,  such  fact  must  be  shown  by  those 
who  call  in  question  the  regularity  of  the  au- 
ditor's official  acts.— Buck  v.  Miller,  45  N.  E. 
G47,  47  N.  E.  8,  147  Ind.  58C,  37  Ll  R.  A.  SU, 
62  Am.  St.  Rep.  436. 

[q]     (App.  1905) 

Public  officers  are  presumed  to  do  their 
duty.— People's  Gaa,  Electric  &  Ileating  Co.  v. 
IlarreU,  36  Ind.  App.  588,  76  N.  E.  318. 

[r]  (Sup.  1908) 
In  an  action  by  a  railroad  against  a  town- 
ship for  an  excessive  payment  of  taxes,  there 
being  no  allegation  to  the  contrary,  the  Su- 
preme Court  must  presume  that  the  State  Board 
of  Tax  Commissioners  regularly  assessed  the 
railroad,  and  that  the  taxes  paid  were  based  on 
the  assessments  of  that  board. — Baltimore  & 
O.  S.  W.  R.  Co.  V.  Oregon  Tp.  of  Clark  Coun- 
ty, 170  Ind.  300,  84  N.  E.  529. 

[8]  (Sap.  1910) 
It  will  be  presumed  that  the  action  of  a 
city  council  in  passing  an  ordinance  was  rea- 
sonable, unless  the  contrary  appears  on  the  face 
of  the  ordinance,  or  is  disclosed  by  the  com- 
plaint in  a  proceeding  to  restrain  the  city  from 
enforcing  the  ordinance.— O rand  Trunk  West- 
em  R.  Co.  V.  City  of  South  Bend,  91  N.  E. 
809,  denying  rehearing  Grand  Trunk  &  W.  R. 
Co.  V.  City  of  South  Bend  (1909)  89  N.  E.  885. 

Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §  105;  44  Cent. 

Dig.  States,  §  163. 
See,  also,  16  (^c.  pp.  1076-1079, 

§  84.  Partionlar  facts. 

[a]  (Snp.  1849) 

The  contrary  not  being  proved,  it  will  be 
presumed  that  an  agent  selling  lands  for  his 
principal,  and  receiving  the  purchase  money 
therefor,  has  retained  sufficient  thereof  to  com- 
pensate him  for  his  services  and  expenses. — 
Sturdevant  v.  Pike,  1  Ind.  277. 

[b]  (Sup.  185S) 

It  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  will  was  in 
testator^s  possession  at  the  time  he  made  a  dec- 
laration six  or  eight  days  after  the  execution 
of  the  will  with  reference  to  the  will.— Runkle 
V.  Gates,  11  Ind.  95. 

[c]       (Snp.  1874) 

While  it  may  be  presumed,  unless  the  con- 
trary appears,  that  a  contract  sued  on  in  In- 
diana was  made  there,  there  is  no  presumption 
that  a  deceased  person,  a  party  to  the  contract, 
died  in  Indiana,  or  that  his  estate  was  within 
its  jurisdiction. — Whittlesey  v.  Heberer,  48  Ind. 
260. 


[d]  (Sup.  1878) 

It  may  be  presumed,  the  contrary  not  ap- 
pearing, that  a  newspaper  was  published  at  or 
before  the  time  of  its  date.— Board  of  Com'rs 
of  Clarke  County  v.  State  ex  rel.  Lewis,  61 
Ind.  75. 

[e]  (Sop.  1894) 

In  an  action  for  personal  injuries,  it  will 
not  be  presumed  as  a  matter  of  law  that  the 
physician  employed  was  reasonably  skillful,  or 
that  plaintiff  followed  his  directions. — City  of 
Columbus  V.  Strassner,  138  Ind.  301,  34  N. 
E.  5,  37  N.  E.  719. 

[f]  (App.  1908) 

The  law  presumes  that  a  person  possessing 
good  eyesight  must  have  seen  that  which  was 
in  range  of  his  vision,  if  he  gave  attention  and 
looked.— Lowden  v.  Pennsylvania  Co.,  41  Ind. 
App.  614,  82  N.  E.  941. 

[g]  (Sop.  1909) 

Where  a  petition  for  mandamus  to  compel 
a  town  board  to  act  upon  a  petition  for  the  dis- 
annexing  of  land  froni  a  city  is  based  on  Acts 
1907,  pp.  620,  621,  c.  279,  H  7,  9  (Bums*  Ann. 
St.  1908,  §§  8914,  8916),  which  require  the 
publication  in  a  newspaper  of  the  fact  that  a 
petition  is  filed  and  the  time  of  presentation  of 
such  petition  to  the  town  board,  and  alleges 
that  such  notices  were  filed  in  the  Windfall 
Herald,  without  more,  the  court,  to  aid  the  pe- 
tition, will  not  presume  that  the  Windfall  Her- 
ald is  a  newspaper  having  circulation,  etc.— 
Town  of  Windfall  City  v.  State  ex  rel.  Wood, 
172  Ind.  302,  88  N.  E.  505.      - 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  106. 
See,  also,  16  Cyc.  pp.  1080,  1081. 

§  85.   Operation  and  efleot. 

Fob  Cases  fbom  Otueb  States, 

See  20   Cent.   Dig.    Evid.   §§   107-100. 
See,  also,  16  Cyc.  p.  1087. 

§  87.  — -  PresamptioBa  of  f  aot. 

[a]  (Sup.  1854) 

A  presumption,  like  a  fact  proved,  remains 
available  to  the  party  in  whose  favor  it  arises 
until  overcome  by  opposing  evidence. — Bates  v. 
Pricket,  5  Ind.  22,  61  Am.  Dec.  73. 

[b]  (Sup.  1888) 

A  grant  of  right  of  way  to  a  railroad  com- 
pany across  certain  lands  which  fails  to  define 
the  width  of  the  strip  is  not  conclusively  pre- 
sumed to  intend  to  convey  100  feet  in  width, 
because  a  railroad  is  empowered  to  lay  out  its 
road  not  exceeding  6  rods  wide,  and  evidence 
is  admissible  to  show  that  the  road  was  origi- 
nally laid  out  at  a  less  width,  so  as  to  ex- 
plain the  intention  of  the  parties,— Indianapolis 
&  V.  R.  Co.  v.  Reynolds,  116  Ind.  356,  19  N. 
E.  141. 

[c]  (App.  1904) 

A  party  in  whose  favor  a  presumption 
arises  is  entitled  to  its  benefit,  as  a  matter  of 
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evidcDce,  without  regard  to  whether  ihe  facts 
on  which  it  depends  were  elicited  by  himself 
or  his  adversary  at  one  time  or  another.— Ni- 
chols V.  Baltimore  &  O.  S.  W.  R.  Co.,  33  Ind. 
App.  229,  70  N.  E.  183,  71  N.  E.  170. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  109. 
See,  also,  16  Cyc.  p.  1087. 

S  89.   Rebuttal  of  presumptions  of  f  aet. 

Advancement,    see    Descent    and    Distbibu- 

tion,  I  115. 
In  action  to  set  aside  fraudulent  conveyance, 

see  Fbaudulbnt  Conveyances,  |  271. 

[a]  (App.  1891) 
Where  the  receipt  of  a  certain  letter  is 
a  material  issue  in  the  case,  and  the  party  to 
whom  it  was  addressed  denies  having  received 
it,  it  is  reversible  error  to  instruct  the  jury 
that  evidence  of  the  mailing  of  the  letter,  prop- 
erly addressed  and  stamped,  is  prima  facie 
proof  of  its  receipt  by  the  person  to  whom  it 
was  addressed.— Home  Ins.  Co.  of  New  York 
V.  Marple,  1  Ind.  App.  411,  27  N.  B.  633. 

Cb]     (App.  1896) 

The  presumption  that,  at  a  certain  time 
after  a  gas  pipe  was  put  up,  it  was  properly 
supported,  arising  from  the  fact  that  it  was 
so  supported  when  put  up,  is  not  overcome  by 
the  fact  that  after  an  explosion,  occurring 
later,  no  supports  were  found.— Metzger  v. 
Schultz,  43  N.  E.  886,  45  N.  E.  619,  16  Ind. 
App.  454,  59  Am.  St.  Rep.  323. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  IIL 
See,  also,  16  Cyc.  p.  1087. 


m.  BUBDEN   OF  PROOF. 

See- 
As  affecting  right  to  demur  to  evidence.  Tbi- 
AL,   I  152. 

As  affecting  right  to  open  and  close  in  intro- 
ducing evidence  or  arguing  to  jury.  Tbial, 
5  25. 

As  question  of  law  or  fact.    Tbial,  {  139. 

In  criminal  prosecutions.  Cbiminal  Law,  §| 
32&-336. 

Instructions  as  to  burden  of  proof.  Tbial,  | 
234. 

Practice  in' equity.     Equity,  S  346. 

Under  general  denial.    Pleading,  |  378. 

Am  to  partlovlar  fact*  or  I««ae«. 

Bee— 

Acceptance  of  deed.    Deeds,  {  194. 

Of  gift.     Gifts,  {  47. 
Ademption  of  legacy.    Wills,  |  770. 
Advancements.    Descent  and  Distbibution, 

H  99,  115. 
Adyebse  Possession,   |  112. 
Agency.     Pbincipal  and  Agent,  |  19. 
Alienation  of  affections.   IIusband  and  Wife, 

I  333. 


Altebation  of  Instbuhents,  I  27. 
Appropriation  of  water.    Watebs  and  Wateb 

COUBSES,   S  152. 
Arrest.     False  Impbisonment,  |  22. 
Assault  and  Batteby,  S  26. 
Assumption  of  risk  by  servant  injured.     Mas- 

teb  and  Sebvant,  I  265. 
Authority  of  agent.    Pbincipal  and  Agent, 
I  119. 
Of  corporate  officer   or  agent.     Cobpoba- 

TiONS,  I  432. 
Of  partner   to  bind   firm.     Pabtnebship, 
I  217. 
Bar  of  statute  of  limitations.    Limitation  of 

Actions,  S  195. 
boundabies,  i  54. 
Breach  of  contract.    Contbacts,  |  322. 

Of  covenant.    Covenants,  |  118. 
Capacity    of   corporation    to    sue.      Cobpoba- 

TIONS,  I  519. 
Character  of  transaction  as  mortgage  or  other 

contract.    Mobtgaoes,  S  36. 
Compensation  of  broker.     Bbokebs,   {  84. 

COMPBOMISE  AND    SETTLEMENT,    §   23. 

Concealment  of  cause  of  action.     Limitation 

OF  Actions,  |  195. 
Consideration    of   bill    or    note.      Bills    and 
Notes,  |  493. 

Of  contract.     Contbacts,    {   88. 

Of  conveyance  or  other  transfer.    Fbaud- 
ulbnt Conveyances,  S  277. 
Contributory  negligence.     Negligence,  {  122. 

Of  owner  of  animals  injured  on  or  near 
railroad  tracks.    Railboads,  S  441. 

Of  owner  of  property  injured  by  fire  set 
by  railroad  companies.  Railboads,  § 
480. 

Of  passenger.     Cabbiebs,  §  344. 

Of  person  injured  at  railroad  crossing. 
Railboads,  §  346. 

Of  person  injured  on  or  near  railroad 
tracks.     Railboads,  {  396. 

Of  person  injured  on  or  near  street  rail- 
road tracks.     Stbeet  Railboads,  |  112. 

Of  servant  injured.  Masteb  and  Sebv- 
ant, §  265. 

Of  traveler  injured  on  street.    Municipal 

COBPOBATIONS,     §    817. 

Conversion.     Tboveb  and  Convebsion,  {  35. 
Corporate    existence.     Cobpobations,    f|   32, 
519. 
Powers.     Cobpobations,  |  389. 
Creation,   existence,  and  validity  of  construc- 
tive  trusts.     Tbusts,    {   107. 
Of  express  trusts.    Tbusts,  {  41. 
Of   resulting   trusts.     Tbusts,    |    86. 
Damages,  §  163. 
Death,  §  58. 
Death    of   or   injury    to   person    insured,   and 

cause  thereof.     Insubance,   f|  646,  817. 
Deeds,  |§  191-197. 

Delivery  and  acceptance  of  goods  sold.    Sales, 
§  181. 
Of  bill  or  note.    Bills  and  Notes,  {  492. 
Of  deed.    Deeds,  §  194. 
Of  gift.     Gifts,  |  47. 
Diversion    of   waters.     Watebs   and   Water 
Courses,  §  87. 


This  IMsest  is  compiled  on  the  Key-Number  System.    For  explanation,  see  pas^  H^C 


EVIDENCE,  IIL 


[4  Ind.  Dig.— Page  60£J 


Duress  in  procuring  execution  of  contracts  in 

general.     Contracts,  §  90. 
Easements,  S  36. 

Election  under  will.     Wills,  |  803. 
Error  in  trial  court.     Appeal  and  Error,  § 

901. 
Estoppel,  f  IIG. 
Execution,  existence,   and  genuineness  of  will. 

Wills,  §  289. 
Execution  of  bill  or  note.    Bills  and  Notes, 
§  492. 
Of  deed.       Deeds,  {  193. 
Of  note  on  Sunday.     Sunday,  |  23. 
Exemption  from  liability  for  loss  of  or  injury 
to  passengers*  baggage.    Carriers,  §  408 
From  taxation.    Taxation,  §  251. 
Exemptions,  §  148. 
False  Imprisonment,   f  22. 
Fault    as    cause   of   collision.     Collision,    S 

104. 
Fencing  of  railroad  right  of  way  in  action  for 

injuries  to  passenger.    Carriers,  §  31G. 
Fiduciary   relations  between  parties  to   fraud- 
ulent   conveyance.     Fraudulent    Convey- 
ances, S  278. 
Flowage.     Waters  and  Water   Courses,   f 

179. 
Former  adjudication.     Judgment,  §§  951,  950. 
Fraud.     Fraud,  f  50. 

In  procuring  contract  of  sale.    Sales,  §  52. 
In    procuring    execution    of    bill    or    note. 

Bills  and  Notes,  §  494. 
In  procuring  execution  of  contracts.    Con- 
tracts, I  99. 
In  procuring  execution  of  will.     Wills,  § 

163. 
Or  misrepresentation  by   insured.      Insur- 
ance, §§  64G,  817. 
Fraudulent    conveyance.      Fraudulent    Con- 
veyances, §§  270-281. 
(tARnisiiment,  f  162. 
(ilFTS,   §  47. 

Good   faith   of   purchaser  of   bill  or  note   and 
payment  of  value.     Bills  and  Notes,  § 
497. 
Of  purchaser  of  land.     Vendor  and  Pur- 
chaser, §  242. 
Grant  of  easement.     Easements,  §  36. 
Guaranty,  |  89. 
Identity  of  bill  or  note  sued  on.    Bills  and 

Notes,  f  492. 
Implied    contracts    for    services.     Work    and 

Labor,  f  26. 
Incompetency  of  fellow  servant.     Master  and 
Servant,  §  265. 
Of  witness.     Witnesses,  f  123. 
Insanity.     Insane    Persons,   §  2. 
Insolvency    of   grantor   in    fraudulent    convey- 
ance.    Fraudulent  Conveyances,  §  272. 
Intent    to    defraud.     Fraudulent     Convey- 
ances, I  273. 
Irregularity  of  sale  on  foreclosure.     Mortgag- 
es, §  529. 
Judgment  as  estoppel  or  defense.     Judgment, 

§§  951.  956. 
Justification  for  libel  or  slander.     Libel  and 
Slander,   f  101. 


Loss   of  or  injury  to   goods    stored.     Ware- 
housemen, f  34. 
Malice    as    element    of    malicious    prosecution. 

Malicious  Prosecution,  §  56. 
Marriage.     Marriage,  §  40. 

In  actions  by  or  against  husband  or  wife, 
or  both.     Husband  and  Wife,  §  233. 
Married  woman*s  separate  property.    Husband 

AND  Wife,  f  131. 
Mental   incapacity.     Insane  Persons,   |  2. 
Municipal  ordinances  or  by-laws.     Municipal 

Corporations,  f  122.   . 
Negligence.     Negligence,    f  121. 

Causing  injuries  from  fires  set  by  railroad 

company.    Railroads,  §  480. 
Causing    injuries    to    animals    on    or   near 

railroad  tracks.     Railroads,  |  441. 
Causing  injuries  to  passengers.    Carriers, 

§  316. 
Causing    injuries    to    persons    at    railroad 

crossings.    Railroads,  f  346. 
Causing    injuries    to    persons    on    or    near 
street    railroad    tracks.      Street    Rail- 
roads, §  112. 
Causing    injuries    to    travelers    on    street. 

Municipal  Corporations,  S  817. 
In  use   of  street.     Municipal  Corpora- 
tions, f  706. 
Of  fellow  servant.    Master  and  Servant, 

I  265. 
Of    master    causing    injuries    to    servant. 

Master  and  Servant,  §  265. 
Or    malpractice    by   physician    or   surgeon. 

Physicians  and  Surgeons,  |  18. 
Or    misconduct    of    sheriff    or    constable. 
Sheriffs  and  Constables,  $  138. 
Non  residence    of    defendant    in    bastardy    pro- 
ceedings.    Bastards,   §  35. 
Notice  of  unrecorded  assignment  of  mortgage. 

Mortgages,  f  270. 
Ownership  and  operation  of  railroads.     Rail- 
roads,   f   270. 
Of  bill  or  note.    Bills  and  Notes,  §§  496, 

497. 
Of  property  claimed  in  ejectment.     Eject- 
ment, §  86. 
Of  property  claimed  in  replevin.     Replev- 
in, §  70. 
Of  property  levied  on.    Execution,  §  194. 
Of  property  subject  of  suit  to  quiet  title. 

Quieting  Title,  f  44. 
Of  vessel.     Shipping,  |  19. 
Payment.     Payment,  §§  64-68. 

Of  bill  or  note.    Bills  and  Notes,  |  499. 
Performance  of  contract.  *  Contracts,   S  322. 
Of  contract  by  plaintiff  asking  specific  per^ 
formance.      Specific    Performance,    { 
119. 
Of  contract  of  sale  by  seller.   Sales,  S  181. 
Or  breach  of  warranty  or  condition  in  in- 
surance policy.     Insurance,  §  817. 
Pollution    of    waters.     Waters   and    Water 

Courses,  §  77. 
Possession   or  right  of  possession  of  personal 
property— 
Ejectment,  §  86. 
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Possession,  etc.— (Cont'd). 
Quieting  Title,  §  44. 
Replevin,  §  70. 
Prejudice  from  error  in  trial  court.     Appeal 

AND  Ebbob,  S  1032. 
Prescriptive   rights   in   waters.     Watebs  and 

Wateb  Coubses,  S  152.' 
Pbincipal  and  Subety,  S  159. 
Promise  to  marry  and  breach  thereof.   Bbeach 

op  Mabbiaoe  Pbomise,  f  20. 
Proximate  cause  of  injury  to  servant.     Mas- 

teb  and  Sebvant,   §  265. 
Ratification  of  acts  of  agent.    Pbincipal  and 

Agent,  §  173. 
Recognition  of  illegitimate  child.     Bastabds, 

I  13. 
Record  of  mortgage.    Chattel  Mobtoages,  S 

03. 
Relation  of  landlord  and  tenant.      Landlobd 

AND  Tenant,  §  18. 
Res  judicata.    Judgment,  §§  951,  950. 
Bestoration  of  mental  capacity   to  make   will. 

Wills,  f  35. 
Retention  of  possession  by  grantor.     Fraudu- 
lent Conveyances,  §  281. 
Revocation  of  agency.   Pbincipal  and  Agent, 

§  40. 
Right  of  city  to  maintain  well  in  street.     Mu- 
nicipal Cobpobations,   §  659. 
Services  rendered.     Wobk  and   Labob,   |  26. 
To  decedent's  estate.    Executobs  and  Ad- 
mi  nistbatobs,  §  221. 
To  pauper.     Paupebs,  §  52. 
Signature  to  petition  for  highway  by  requisite 

number  of  freeholders.     Highways,  f  101. 
Statute  of  frauds.     Fbauds,    Statute  of,   § 

158. 
Suretyship.     Pbincipal  and  Subety,  f  45. 
Of    wife     for    husband.     Husband    and 
Wife,   §    232. 
Tendeb,  §  28. 
Termination  of  prosecution.   Malicious  Pbos- 

ECUTION,    S   56. 
Testamentary   capacity.     Wills,   §  52. 
Title  to  bill  or  note.     Bills  and  Notes,   §S 
496,  497. 
To  property  claimed  in  ejectment.     Eject- 
ment, §  86. 
To  property  claimed  in  replevin.    Replev- 
in, S  70. 
To  property  levied  on.    Execution,  {  194. 
To  property  subject  of  suit  to  quiet  title. 

Quieting  Title,  §  44. 
To  railroad  property.     Railboads,  f  270. 
To  vessel.     Shipping,  f   19. 
Transfer  and  ownership  of  bill  or  note.    Bills 

and  Notes,  §  496. 
Undue  influence  in  procuring  execution  of  con- 
tracts.    Contbacts,   §  99. 
Of  contract  of  sale.     Vendob  and   Pub- 

CHASEB,   f  44. 

Of  deed.     Deeds,  §  196. 
Of  will.     Wills,  {  163. 
Validity  of  contract.     Contbacts,   $  99. 
Of  contract  of  sale.    Sales,  f  52. 
Of  deed.     Deeds,   §  196. 


Validity,   etc.— (Cont'd)* 
Of  gift.     Gifts,  |  47. 
Of  mortgage.     Mobtgages,  {  92. 
Want   of   consent    to    removal   or    transfer  of 
mortgaged    property.      Chattel    Mobt- 
gages, f  229. 
Of  probable  cause  for  prosecution.     Mali- 
cious Pbosecution,  S  56. 
Withdrawal  of  partner  from  firm.     Pabtneb- 
SHiP,  §  242. 

In  particular  cItII  action*  or  prooecd- 
Inar*. 

Abatement  of  nuisance.     Nuisance,  S  84. 
Accounting    by     guardian.       Guabdian    and 

Wabd,  f  157. 
Against  agent.    Pbincipal  and  Agent,  {  190. 
Guarantors.     Guabantt,  S  89. 
Heirs  or  distributees.     Descent  and  Dis- 

TBIBUTION,  I  92. 
Sureties.     Pbincipal  and  Subety,  {  159. 
Alienation     of     affections.       Husband     and 

Wife,  §  333. 
Application  for  liquor  license.     Intoxicating 

LiQUOBS,  §  70. 
Ascertainment  and  entry  of  record  on  recorded 

highway.    Highways,  {  15. 
Assault  and  Batteby,  §  26. 
Assigned  claims.    Assignments,  §  134. 
Bills  and  Notes,  §§  490-499. 
Bonds.     Bonds,  §  130. 

Of  guardians.     Guabdian   and   Wabd,   § 

182. 
Of  public  officers— 
Officebs,  {  142. 

Shebiffs  and  Constables,  |  169. 
Towns,  §  33. 
Or  undertaking  in  attachment  proceedings. 
Attachment,  S  350. 
Bounties,  f  1. 
Breach  of  contract.     Contbacts,  f  348. 

Of  covenant.    Covenants,  $  118. 
Bbeach  of  Mabbiage  Pbomise,  §  20. 
By  or  against  bank.     BankS  and  Banking, 
§227. 
County.    Counties,  §§  129,  223. 
Firms  or  partners.     Pabtnebship,   §  217. 
Guardian.     Guabdian  and  Wabd,  f  131. 
Husband  or  wife,  or  both.    Husband  and 

Wife,  §§  232,  233. 
Partners     after     change     of     membership. 

Pabtnebship,  {  242. 
Remaindermen.     Remaindebs,  §  17. 
Trustees  in  bankruptcy.     Bankbuptcy,   $ 
303. 
By   owner   of  property  taken   for   public  use. 

Eminent  Domain,  §  295. 
Cancellation  op  Instbuments,  S  45. 

City     warrants.       Municipal     Cobpoba- 
tions, §  905. 
Compensation    of    attorney.      Attobney    and 
Client,  f  1G6. 
Of  broker.     Bbokebs,  §  84. 
Of    physician.       Physicians    and     Sub- 
geons,  §  24. 
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Contract     of     suretyship.      Pbincipal     and 
SUBETT,  I  159. 
Or    transaction    entered    into    on    Sunday. 
Sunday,  §  23. 
Death,  §  58. 

Determination,  establishment,  and  protection  of 
water  rights.     Watebs  and  Wateb  Cours- 
es, S  152. 
Disbarment  proceedings.    Attobney  and  Cli- 
ent, S  53. 
DiVOBCE,  {   109. 
DowEB,  §  79. 

Drainage  proceedings.     Dbains,  SI  34,  36. 
Ejection  of  passenger  or  intruder  from  train. 

Cabbiebs,  S  381. 
Ejecthent,  §  86. 

Enforcement  of  drainage  assessments.    Dbains, 
I  90. 
Of  lien  for  taxes  or  money  paid  for  invalid 
tax  title.    Taxation,  {  827. 
Establishment   and    enforcement   of   exemption 
from  taxation.    Taxation,  f  251. 
Of  claim   to  property  taken  on  execution. 

Execution,  f  194. 
Of  highways.    Highways,  {  33. 
Failure  to  deliver  or  misdelivery  of  goods  ship- 
ped.   Cabbiebs,  §  94, 
False  Impbisonment,  S  22. 
Foreclosure  of  mortgage— 

Chattel  Mobtgaqes,  §  278. 
mobtoaqes,  §  460. 
Fbaud,  §  50. 

GUABANTY,    §   89. 

Habeas  Cobpus,  {  85. 

Injuries  at  railroad  crossings.     Railroads,  { 
346. 

By  or  to  artificial  ponds,  reservoirs,  chan- 
nels, and  dams.  Watebs  and  Wateb 
Courses,  f  179. 

From  defects  or  obstructions  in  streets. 
Municipal  Cobpobations,  S  Sl7. 

From  fires  caused  by  operation  of  railroads. 
Railboads,  {  480. 

From  flowage.  Watebs  and  Wateb 
COUBSES,  §  179. 

BVom  negligence.    Negligence,  fS  120-122. 

From  negligence  of  druggist  Dbuggists, 
110. 

From  negligence  or  default  in  transmission 
or  delivery  of  telegraph  or  telephone  mes- 
sage. Telegbaphs  and  Telephones, 
I  66. 

From  negligence  or  misconduct  of  sheriff 
or  constable.  Shebiffs  and  Consta- 
bles, §  138. 

From  negligent  or  wrongful  use  of  street. 
Municipal  Cobpobations,  {  706. 

From  operation  of  ferry.     Febbies,   §  33. 

From  operation  of  mines.  Mines  and 
MiNEBALS,   §   125. 

To  animals  on  or  near  railroad  tracks. 
Railboads,  |  441. 

To  passenger.     Cabbiebs,  §§  316,  344. 

To  persons  on  or  near  street  railroad  tracks.  I 
Stbeet  Railboads,  §  112.  | 


Injuries,  etc.— (Cont'd). 

To    8er\»ants.     Masteb   and    Sebvant,    { 
265. 
Insurance  policies.    Insubance,  f§  646,  817. 
Libel  and  Slandeb,  S  101. 
Loss  of  or  injury  to  goods  in  course  of  trans- 
portation.   Cabbiebs,  Sf  132,  163. 
To  goods  stored.    Wabehousemen,  §  34. 
To  live  stock  in  course  of  transportation. 

Cabbiebs,  S  228. 
To  passengers*  baggage.     Cabbiebs,  §  408. 
Malicious  Pbosecution,  f  56. 
Mandamus,  {  168. 
Pabtition,  §  63. 

Penalties  for  delay  in  transmission  or  delivery 
of  telegraph  or  telephone  message.    Tele- 
gbaphs AND  Telephones,  §  78. 
For  misconduct  of  cori)orate  officer.     Cob- 
pobations, §  320. 
For  negligence  or  default  in   transmission 
or  delivery  of  telegraph  or  telephone  mes- 
sage.   Telegbaphs  and  Telephones,  { 
78. 
For   violations   of    regulations   relating    to 
telegraph  or  telephone  companies.     Tele- 
gbaphs AND  Telephones,  f  78. 
Price  of  land  sold.    Vendob  and  Pubchaseb^ 

§  315. 
Probate    proceedings    and    actions    relating    to 

wills  or  probate.    Wilds,  §§  287-289. 
Quieting  Title,  §  44. 

Recovery  of  deposits.    Banks  and  Banking, 
§  154. 
Of  possession  of  mortgaged  property — 
Chattel  Mobtgages,  f  173. 

MOBTGAGES,    §    213. 

RefobbIation   of   Instbuments,   I  43. 

Removal  of  county  commissioners.     Counties^ 
S  45. 
Or  transfer  of  mortgaged  property.    Chat- 
tel Mobtgages,  §  229. 

Rent.     Landlobd  and  Tenant,   §  231. 

Replevin,  §  70. 

Restraining  enforcement  of  taxes.    Taxation^ 
f  611. 
Sale  of  property  to  pay  license  fee.     Li- 
censes, I  35. 

Services,   supplies   and   other  expenditures  for 
paupers,     Paupebs,   §  52. 

Setting    aside    allowance    or    disallowance    of 
claims    against    decedents*    estates.      Ex- 

ECUTOBS   AND    ADMINISTBAT0B8,    S    238. 

Election  under  will.     Wills,  f  797. 
ESxecution  sale.     Execution,  |  256. 
Report  of  commissioners  in   partition  pro- 
ceedings.    Pabtition,   |  94. 
Transfers   in   fraud  of  creditors  or  subse- 
quent   purchasers.      Fbaudulent    Con- 
veyances,   f§   270-281. 
Specific  Pebfobmance,  §  119. 
Subscriptions   to   corporate   stock.     Cobpoba- 
tions, f  90. 
Supplementary     proceedings.       E^xecution,     § 

398. 
Tboveb  and  Convebsion,  {  35. 

WOBK  AND   LaBOB,    S  26. 
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§  90.  Nature  and  scope  in  s^neral. 

[a]  (S«p.l864) 

The  party  upon  whom  rests  the  burden  of 
the  issue  is  the  same  party  who,  if  no  proof  is 
offered,  will  be  cast  in  the  suit.— Judah  v.  Trus- 
tees of  Vincennes  University,  23  Ind.  272. 

[b]  (S«p.  1906) 

A  prima  facie  case  must  always  stand  un- 
til it  is  broken  by  the  defendant's  evidence.— 
Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Miller,  165 
Ind.  381,  74  N.  E.  509. 

£c]     (App.  1909) 

Since  plaintiff  fails  if  he  introduces  no  evi- 
dence, the  burden  of  proof  is  upon  him.— Mayer 
V.  C.  P.  Lesh  Paper  Co.,  89  N.  B3.  894. 

For  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  112. 
See,  also,  16  Cyc.  pp.  920-931. 


f91.  Party  asserting  or  denyfns  ezlst- 
enoe  of  facts. 

[a]  (Sap.  1866) 

Hie  burden  of  proof  is  on  the  party  hold- 
ing the  affirmative.— McClure  v.  Pursell,  6  Ind. 
330. 

[b]  (Sap.  1869) 

Where  a  party  pleads  a  fact  affirmatively, 
the  onus  of  proving  it  rests  upon  him. — Han- 
num  V.  Curtis,  13  Ind.  206. 

[c]  (Sap.  1882) 

The  burden  of  proving  insanity  is  on  the 
party  alleging  it.— Fay  v.  Burditt,  81  Ind.  433, 
42  Am.  Rep.  142. 

As  a  general  rule,  the  burden  of  proof  in 
respect  to  different  parts  of  a  cause  may  be  de- 
termined by  the  pleadings,  the  plaintiff  being 
bound  to  prove,  if  denied,  what  he  has  affirmed 
in  his  complaint  or  reply,  and  the  defendant 
what  he  has  affirmed  in  his  answer,  but  beyond 
the  reply  the  question  must  be  determined  by 
the  nature  of  the  evidence  and  its  relation  to  the 
case.— Id. 

[d]  (Sap.  1894) 

A  party  alleging  that  a  power  of  attorney 
has  been  revoked  by  mutual  agreement  has  the 
burden  of  proving  that  fact,  and,  where  there  is 
no  finding  of  such  fact  by  the  court,  the  pre- 
sumption is  that  the  court  found  against  him  on 
that  issue.— Bell  v.  Corbin,  36  N.  E.  23,  136 
Ind.  269. 

[e]  (Sap.  1896) 

The  burden  of  proof  as  to  error  in  a  survey 
by  a  county  surveyor  is  upon  the  party  attack- 
ing such  survey.- McGinnis  v.  Boyd,  42  N.  E. 
678.  144  Ind.  393. 

[n     (App.  1903) 
It  is  incumbent  on  one  who  asserts  the  in- 
validity of  an  instrument  for  failure  to  record 
il,  to  allege  and  prove  such  failure.— Warner  v. 
Warner,  66  N.  E.  760,  30  Ind.  App.  578. 


[g]  (App.  1909) 
Every  one  is  presumed  to  obey  the  law  and 
to  do  his  duty,  so  that  he  who  alleges  against 
another  an  evil  act  or  intefit  has  the  burden  of 
proving  it.— Joseph  Schlitz  Brewing  Co.  v. 
Shiel,  88  N.  E.  957. 

For  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  113. 
See,  also,  28  Cyc.  p.  46. 

§  92.  Proof  of  nesative. 
[a]     (Sap.  1S53) 

Where  the  plaintiff  grounds  his  right  of  ac- 
tion on  a  negative  allegation,  the  establishment 
of  which  is  an  essential  element  in  his  case,  he 
is  bound  to  prove  it,  though  negative  in  its 
terms.- Xash  v.  Hall,  4  Ind.  444. 

[b]  Where  a  negative  is  essential  to  the  exist- 
ence of  a  right,  the  party  claiming  the  right  has 
the  burden  of  proving  such  negative. — (Sup. 
1889)  Boulden  v.  Mclntire,  21  N.  E.  445,  119 
Ind.  574,  12  Am.  St.  Rer-  453;  (1896)  City 
of  New  Albany  v.  Endres,  42  N.  E.  683,  143 
Ind.  192;  (1898)  Carmel  Natural  Gas  &  Im- 
provement Co.  v.  Small,  50  N.  E.  476,  150  Ind. 
427. 

[c]     (Sap.  1907) 

Where  a  negative  allegation  is  pleaded  to 
bring  a  case  within  an  exception,  it  must  be 
substantially  proved.— Cleveland,  C,  C.  &  St.  L. 
R.  Co.  V.  Moore,  170  Ind.  328,  82  N.  E.  52,  84 
N.  R  540. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  |  114. 
See,  also,  16  Cyc.  pp.  927.  936. 

f  03.   Facts  within  knowledge  of  adverse 
party. 

[a]  (App.  1906) 

Where  a  plaintiff  has  the  means  of  proving 
a  certain  fact  and  the  defendant  has  not,  the 
plaintiff  cannot  take  advantage  of  the  failure  of 
his  adversary  to  produce  it.— Indiana  Trust  Co. 
V.  International  Building  &  Loan  Ass^n,  36  Ind. 
App.  685,  74  N.  E.  633. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  f  115. 
See,  also,   16  Cyc.  p.  936. 

§  04.  Extent  of  burden  in  Koneral. 

[a]      (Sup.  1855) 

Where  the  party  holding  the  affirmative 
shows  a  state  of  facts  raising  a  presumption  in 
his  favor,  or  otherwise  makes  out  a  prima  facie 
case,  the  burden  of  proof  is  cast  on  the  opposite 
party.— Unthank  v.  Henry  County  Turnpike 
Co.,  6  Ind.  125. 

[b]  (Sup.  1881) 

One  who  sets  up  a  defense  whereby  h(* 
claims  a  release  from  one  writing  by  reason  of 
the  execution  of  another  does  not  shift  the  bur> 
den  of  proof  on  the  subject  until  he  pn»duces  thp 
new  writing  on  which  he  relies  in  evidence,  or. 
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having  shown  a  good  excuse  for  not  producing 
it,  shall  have  proved  its  contents.— Swift  v.  Rat- 
liff,  74  Ind.  42a 

[c]  (Sap.  1882) 
The  burden  of  an  issue  made  by  a  special 
denial  is  on  the  plaintiff  as  well  as  that  of  an 
issue  formed  by  a  general  denial,  and  it  was 
error  to  charge  that  the  burden  shifted  from  the 
plaintiff  to  defendant  on  her  special  denial. — 
Bishop  V.  State  ex  rel.  Lord,  83  Ind.  67. 

£d]    (App.  1893) 

WJiere  the  complaint  in  an  action  against 
an  estate  on  notes  providing  for  reasonable  at- 
torney's fees  specifically  states  the  amount  of 
the  claim  for  such  fees,  an  admission  by  the 
administrator  of  the  execution  of  the  notes, 
and  that  the  claim  for  fees  is  reasonable,  is  in- 
tiufficient  to  shift  the  burden  of  proof,  since  the 
plaintiff  has  the  right  to  prove  increased  fees 
because  of  the  litigation  of  the  claim.— McClos- 
key  V.  Davis,  8  Ind.  App.  190,  35  N.  E.  187. 

[e]     (App.  1906) 

The  burden  of  proof  rests  on  the  party  who 
states  an  affirmative  and  who  would  not  prevail 
if  no  evidence  were  given;  but  where  such  par- 
ty introduces  evidence  tending  to  sustain  his 
contention  the  burden  is  upon  the  opposite  par- 
ty.—New  Castle  Bridge  Co.  v.  Doty,  37  Ind. 
Arp.  84,  76  N.  E.  557. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §|  110,  117. 
See,  also,  16  Cyc.  pp.  932-934. 


f  95.  Elements    of    cause    of    aotion.    or 
olaim. 

[a]  (Sup.  1904) 

A  party  seeking  the  benefit  of  a  statute 
must  by  averment  and  proof  bring  himself  with- 
in its  provisions.— Indianapolis  &  G.  Rapid 
Transit  Co.  v.  Foreman,  69  N.  E.  669,  162  Ind. 
85,  102  Am.  St.  Rep.  185. 

[b]  (Snp.  1907) 

The  burden  is  on  the  person  claiming  un- 
der a  statute  to  prove  a  case  within  the  terms. 
— Steinkuehler  v.  Wempner,  169  Ind.  154,  81  N. 
E.  482,  15  L.  R.  A.  (N.  S.)  673. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  118. 


§  96.  Matters  of  defense  and  rebnttaL 
[a]     (Sap.  1830) 

If  the  answer  admits  a  fact,  but  relies  on  a 
distinct  fact  in  avoidance,  the  defendant  must 
prove  the  fact  on  which  he  relies.— Green  v. 
Vardiman,   2  Blackf.  324. 

[b]  Pleas  setting  up  aflirmative  defenses  im- 
pose the  burden  of  proof  as  to  such  defenses  on 
defendant.— (Sup.  1845)  Bowser  v.  Bliss,  7 
Blackf.  344,  43  Am.  Dec.  93;  (18.'>4)  Brown 
v.  Woodbury,  5  Ind.  254;  (1855)  Peck  v.  Hunt- 
er, 7  Ind.  205. 


[c]  (S«p.  1863) 

Conceding  that  answers  going  to  an  attach- 
ment were  in  abatement,  not  being  required  by 
statute  to  be  sworn  to,  they  did  not  shift  the 
burden  from  plaintiff  to  prove  the  issues  on  the 
attachment— Bradley  v.  Bank  of  State  of  In- 
diana, 20  Ind.  528,  535;  Bank  of  State  of 
Indiana  v.  Bradley,  20  Ind.  536. 

[d]  (Sup.  1889) 

An  instruction  that  plaintiff  was  entitled  to 
recover  unless  the  defendant  had  proven  at  least 
one  of  its  defenses  by  a  preponderance  of  the 
evidence  was  correct;  defendant  having  with- 
drawn the  general  denial.— Phenix  Ins.  Co.  of 
Brooklyn  v.  Pickel,  21  N.  E.  546, 119  Ind.  155, 
12  Am.  St.  Rep.  393. 

[e]  (App.  1906) 

The  burden  of  proving  a  plea  in  abate- 
ment is  on  the  defendants,  as  such  a  plea  is  re- 
garded unfavorably  by  the  courts.— Ruth  v. 
Ruth,  39  Ind.  App.  290,  79  N.  E.  523. 

[f]     (App.  1907) 
Where  no  general  denial  is  filed,  the  bur- 
den of  establishing  the  affirmative  allegations  of 
the  answer  is  on  the  defendant.— ^Etna'  Life  Ins. 
Co.  V.  Bockting,  39  Ind.  App.  58a 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  f§  119-121. 
See,  also,  16  Cyc.  p.  934. 

§  08.  Failure  to  suatain  burden. 

[a]  (Sup.  1855) 

If  the  party  on  whom  lies  the  burden  of 
the  issue  offers  no  evidence,  the  adverse  party  is 
entitled  to  a  judgment.— Stout  v.  Morgan,  6  Ind. 
369. 

[b]  (Sup.  1904) 

If  the  evidence  on  any  question  is  evenly 
balanced,  the  decision  of  the  jury  on  that  ques- 
tion must  be  against  the  party  having  the  bur- 
den of  proof.— Indianapolis  St.  R.  Co.  v. 
Schmidt,  71  N.  E.  201,  163  Ind.  360. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Bvid.  §  122. 


IV.  RELEVANCY,  MATERIAUTT,Ain> 
COMPETENCY  IN  GENERAL. 

Of  newly  discovered  evidence,  as  affecting  right 
to  new  trial,  see  New  Trial,  S  103. 


(A)  FACTS  IN  ISSUE  AND  RELEVANT  TO 
ISSUES. 

In  criminal  prosecutions,  see  Criminal  Law, 
if  337-368. 

SuflSciency  and  scope  of  objections  to  admis- 
sion of  evidence,  see  Trial,  {$  83,  84.* 

§  00.  Relevanoy  in  gener al. 
[a]     (Sap.  1S40) 
In  an  action  on  a  note,  receipts  dated  be 
fore  the  execution  of  the   note,   showing   pay- 
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ments  on  an  account  or  on  a  different  note,  are 
irrelevant  on  the  question  of  payment.— Adam- 
son  V.  Wood,  5  Blackf.  448. 

[b]    (Sup.  1847) 
The  existence  of  any  fact  relative  to  the 
issue    may   be    proved. — Newell    v.    Downs,    8 
Blackf.  523. 

[0]    (Sup.  1858) 

Evidence  not  pertinent  to  the  issue  is  in- 
admissible.—Evansville,  I.  &  C.  Straight  Line 
R.  Co.  V.  Shearer,  10  Ind.  244. 

[d]     (Sap.  1858) 

Evidence  is  that  which  produces  conviction 
on  the  mind  as  to  the  existence  of  a  fact- 
llvansville,  I.  &,  C.  Straight  Line  R.  Co.  v. 
Cochran,  10  Ind.  560. 

[e]     (Sup.  1859) 

As  a  general  rule,  evidence  should  not  be 
given  either  in  criminal  or  civil  cases  which 
does  not  directly  tend  to  the  proof  or  disproof 
of  the  matter  in  issue.— Lovell  v.  State,  12  Ind. 
18. 

Cn     (Sup.  1864) 

In  an  action  by  a  son  against  his  father 
for  services,  the  question  being  whether  certain 
proi>erty  which  the  son  managed  had  been  man- 
aged as  his  own  or  his  father's,  the  record  of 
an  action  between  the  father  and  a  third  party, 
showing  a  claim  by  the  father  to  such  property, 
is  admissible  as  evidence  to  show  that  the  son 
was  working  for  the  father,  and  not  for  himself; 
it  not  being  offered  as  evidence  of  an  adjudicat- 
ed point— Adams  v.  Adams'  Adm'r,  23  Ind.  50. 

[g]     (Snp.  1874) 

Where  the  tenant  in  possession  of  a  farm 
worked  out  a  gravel-road  assessment  against  the 
f;inn,  and  by  agreement  with  plaintiff  claimed 
credit  for  the  work  on  a  note  given  for  the  rent, 
a  receipt  given  by  the  gravel  company  for  such 
work  is  admissible  in  evidence  on  behalf  of  de- 
fendant in  an  action  on  the  note.— Camp  v. 
Brown,  48  Ind.  575. 

[h]       (Sup.  1877) 

An  employ^,  sued,  together  with  his  em- 
ployer, by  another  employ^,  for  a  personal  in- 
jury, sustained  by  the  latter  while  performing  a 
particular  service,  alleged  to  have  been  caused 
by  defendant's  employe's  negligence  in  perform- 
ing a  different  service  and  in  superintending 
plaintiff*8  employment,  is  entitled  to  introduce 
in  evidence  the  terms  of  his  contract  of  em- 
ployment, for  the  purpose  of  determining  wheth- 
er he  or  his  employer,  if  either,  is  liable  for  the 
injury  sustained  by  plaintiff.— Hinds  v.  Har- 
bou,  58  Ind.  121. 

[1]  (Sup.  1880) 
Where  there  is  evidence  tending  to  estab- 
lish an  hypothesis,  evidence  based  on  such  hypo- 
thesis is  admissible;  the  truth  of  the  hypothesis 
being  ultimately  a  question  for  the  jury.— Nave 
V.  Tucker,  70  Ind.  15. 


[j]  (Sup.  1881) 
In  suit  against  an  executor  on  a  note 
given  by  testator  in  his  lifetime,  evidence  as  to 
the  testator's  sending  a  sum  of  money  to  the 
payee,  and  as  to  the  time  of  sending  it,  is  com- 
petent and  relevant,  and  proper  to  be  consid- 
ered in  determining  whether  the  note  was  given 
to  compensate  payee  for  services  and  acts  of 
kindness  to  deceased.— West  v.  Cavins,  74  Ind. 
205. 

[k]      (Sap.  1884) 

Where  an  action  was  prosecuted  on  the  the- 
ory that  a  partner  had  promised  to  pay  a  note 
for  the  benefit  of  the  firm  of  which  plaintiffs 
were  the  surviving  representatives  as  the  condi- 
tion on  which  the  defendants  had  received  a 
credit  for  that  amount  of  the  purchase  money 
for  such  property,  but  had  failed  to  make  such 
payment  while  living,  and  had  died  without 
having  paid  such  sum  or  any  part  of  it,  by  rea- 
son of  which  the  condition  on  which  the  de- 
fendants had  received  credit  on  the  purchase 
money  had  been  broken,  it  was  proper  to  reject 
evidence  that  plaintiffs  had  paid  the  note,  as 
it  presented  an  inquiry  entirely  collateral  tci 
and  independent  of  the  theory  on  which  the  ac- 
tion was  prosecuted.— Hand  v.  Kidwell,  92  Ind. 
409. 

[1]  (Sup.  1889) 
In  a  suit  for  breach  of  warranty,  a  written 
contract  relating  to  a  different  transaction  from 
the  one  sued  on  is  properly  excluded.— Harris- 
burg  Car  Mfg.  Co.  v.  Sloan,  120  Ind.  15G,  21 
N.  E.  1088. 

[m]     (Snp.  1890) 

It  is  sufficient  to  entitle  testimony  to  ad- 
mission that  there  is  some  evidence  direct  or 
circumstantial  tending  to  make  it  com^tent. 
and  it  is  not  necessary  that  the  connecting  evi- 
dence should  distinctly  establish  the  facts  which 
give  the  character  of  competency  to  the  testi- 
mony offered.- Cleveland.  C,  C.  &  I.  Ry.  Co.  v. 
Closser.  26  N.  E.  159,  126  Ind.  348,  9  L.  R.  A. 
754,  22  Am,  St.  Rep.  593. 

[n]    (App.  1894) 

In  an  action  against  a  decedent's  estate 
on  a  note,  plaintiff  claimed  that  deceased  agreed 
to  pay  the  amount  for  which  the  note  was  given 
in  consideration  of  her  joining  in  a  reconveyance 
of  property  which  deceased  had  conveyed  to 
plaintiff's  husband,  and  that  11  years  thereafter 
the  note  was  executed  in  pursuance  of  that 
agreement  Defendant  claimed  that  deceased 
did  not  sign  the  note,  and  that,  if  she  did,  it  was 
without  consideration.  Heldf  that  testimony  of 
decedent's  attorney,  who  had  charge  of  the 
transaction  between  deceased  and  plaintiff's  hu.H- 
band,  was  admissible,  subject  to  the  limitatiou 
that  plaintiff  was  not  bound  by  anything  said 
or  done  in  her  absence.— Hedge  v.  Talbott,  8 
Ind.  App.  597,  36  N.  E.  437. 

[0]     (App.  1895) 

Papers  in  another  cause,  to  which  neither 
plaintiff  nor  defendant    was   a    party,   and   in 
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which  no  judgment  was  entered,  are  not  com- 
petent evidence.— Corbin  v.  Thompson,  12  Ind. 
App.  511,  40  N.  B.  824. 

'J)]     (Snp.  1907) 

Evidence  of  a  collateral  fact  is  admissible  to 
prove  the  controverted  fact  if  a  logical  and 
reasonable  inference  of  the  existence  of  the 
controverted  fact  can  be  drawn  therefrom. — 
Knapp  V.  State,  168  Ind.  153,  79  N.  E.  1076. 

For  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  |§  123,  137-143. 
See,  also,  16  Cyc.  pp.  1117,  1118. 

§  100.  Ciroumstantial  erldenoe  of  f  aeta 
in  iMue* 
[a]     (App.  1908) 
Circumstantial  evidence  consists  in  reason- 
ing from   known   or  proved  facts  to  establish 
facts  which  are  inferred  to  exist;  but  the  facts 
relied  upon  to  establish  the  inferred  facts  must 
be  proved  by  direct  evidence,  or  admitted,  and 
may   not    themselves    be   inferred    from   other 
facts.— Evansville   Metal  Bed   Co.  v.  Loge,  42 
Ind.  App.  401,  85  N.  E.  979. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  123^. 
See,    also,   10   Cyc.   pp.   1127-1130,   1150- 
1189. 

§  103.  Persoiud  stains  and  condition. 

Judicial  notice,  see  ante,  §  15. 
Presumptions,  see  ante,  §  56. 

[a]  (Sap.  1850) 

In  an  action  charging  negligence  in  piloting 
certain  boats,  evidence  that  the  pilot  possessed 
sufficient  skill  to  pilot  a  boat  Is  inadmissible; 
the  question  being,  not  whether  he  could  pilot 
a  boat  skillfully,  but  whether  he  did  so  in  the 
present  case.— Slade  v.  State  ex  rel.  McClaskey, 
2  Ind.  33. 

[b]  (Sup.  1868) 

Where  the  issue  was  whether  the  plain- 
tiffs or  the  defendants  were  the  trustees  of  a 
certain  church,  a  certified  copy  of  the  record  of 
proceedings  of  a  church  meeting  at  which  the 
alleged  election  of  the  defendants  as  such  trus- 
tees took  place,  and  parol  evidence  of  such  elec- 
tion, were  admissible,  as  being  within  the  is- 
sue.—Ilamrick  V.  Bence,  29  Ind.  500. 

[c]     (Sap.  1886) 

In  an  action  by  a  minor  against  a  rail- 
road company  for  an  injury  received  through  the 
alleged  negligence  of  the  company  while  in  its 
employ,  the  plaintiff  himself  having  testified  be- 
fore the  jury,  it  is  not  error  to  permit  the  boy's 
father  to  testify  as  to  his  relative  appearance 
as  to  age  at  the  time  of  the  injury  and  at  the 
time  of  the  trial,  and  that  he  did  not  appear 
older  at  the  time  he  entered  the  company's  em- 
ployment than  he  really  was.- Louisville,  N.  A. 
&  C.  R.  Co.  V.  Frawley,  110  Ind.  18,  9  N.  E. 
594. 


[d]  (Sap.  1876) 
On  an  issue  as  to  the  alleged  insanity  of 
a  grantor,  evidence  tending  to  prove  his  sanity 
or  insanity  previous  or  subsequent  to  the  ex- 
ecution of  the  deed,  including  the  record  of  a 
subsequent  inquisition  by  which  he  was  found" 
to  be  insane,  is  admissible  as  tending  to  show 
his  mental  condition  at  the  time  of  its  execu- 
tion.—Nichol  V.  Thomas,  53  Ind.  42. 

[e]      (Sap.  1883) 

Where  land  inherited  of  the  husband  is,, 
on  partition,  deeded  to  him  and  his  wife  joint- 
ly, in  an  action  involving  the  adequacy  of  the 
consideration  for  making  the  wife  one  of  the 
grantees  of  the  deed,  it  is  not  error  to  admit 
evidence  showing  the  ages,  health,  and  habits 
of  both  herself  and  husband.— Sedgwick  v.  Tuck- 
er, 90  Ind.  271. 

[f]  (Sap.  1888) 

In  an  action  against  a  railway  company 
for  injuries,  the  defendant  asked  a  medical  wit- 
ness what  was  commonly  understood  by,  and 
known  to,  the  medical  profession,  as  to  plain- 
tiff's physical  condition  being  produced  by  a 
certain  disease.  Held^  that  the  testimony  was 
not  competent,  as  it  opened  up  questions  purely 
collateral  to  the  issue.— Louisville,  N.  A.  &  C. 
R.  Co.  V.  Wood,  113  Ind.  544,  14  N.  E.  572, 
16  N.  B.  197. 

[g]  (App.  1896) 

On  a  claim  against  a  deceased  member  of 
an  electric  light  company  on  a  contract  between 
plaintiff's  assignor  and  decedent,  giving  the  for- 
mer an  interest  in  stock  of  the  company  stand- 
ing in  the  latter's  name,  evidence  that,  at  the 
time  the  contract  was  made,  plaintifTs  assignor 
was  mayor  of  the  city  from  which  the  franchise 
came  was  properly  admitted  to  show  the  rela- 
tion of  the  parties.— Payne  v.  Goldbach.  14 
Ind.  App.  100,  42  N.  EL  642 ;  Warder  t.  Same, 
14  Ind.  App.  703,  42  N.  E.  687. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §f  157-159,  161, 

162,  165-108. 
See,  also,  16  Cyc.  p.  1133;   note,  52  L.  R. 
A.  500. 

§  105.  Nature  and  oonditlon  of  property 
or  other  subjeet-matter. 

Presumptions,  see  ante,  §  57. 

[a]  (Sap.  1882) 

An  affidavit  in  relation  to  the  loss  of  ft 
note,  after  such  note  had  been  found  and  was 
declared  upon,  and  had  been  given  in  evidence, 
was  irrelevant  and  immaterial;  but  the  admis- 
sion of  such  affidavit  in  evidence  was  not  suffi- 
cient error  to  require  the  reversal  of  a  judg- 
ment in  favor  of  the  plaintiff.— Hays  v.  Mor- 
gan, 87  Ind.  231. 

[b]  (Sap.  1894) 

EiVidence  of  the  cost  at  the  quarry  of  stone 
used  in  the  construction  of  a  bridge  is  not  com- 
petent  to  show  their  inferior  quality. — Board 
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of  Com*r8  of  Carroll  County  v.  O'ConDor,  137 
Ind.  622,  35  X.  E.  1006,  37  N.  E.  16. 

[c]     (App.  1896) 

In  an  action  for  personal  injuries  sustain- 
ed by  the  breaking  of  a  eable  and  the  falling  of 
a  cage  in  which  plaintiff  was  descending  into  a 
mine,  it  was  error  to  admit  testimony  of  the 
state  mining  mspector  that,  on  a  prior  occasion, 
he  was  at  defendant's  mine,  and  found  the  safe- 
ty catches  removed  from  the  cages,  and  that  he 
notified  defendant  to  put  them  on  again.— Dia- 
mond Block  Coal  Co.  v.  Edmonson,  14  Ind. 
App.  594,  43  N.  B.  242. 

PoB  Cases  fbom  Other  States, 

See  20  Cent.  Dig.   Evid.  ff  169-176. 

1 106.   Chmracter  or  repmtation. 

<Jharacter  of  defendant  in  bastardy  proceed- 
ings,  see   Bastards,   |  61. 

Character  of  prosecutrix  in  bastardy  proceed- 
ings,  see  Bastards,   I  59. 

Cross-examination  of  witness  as  to  character 
of  party,  see  Witnesses,  |  274. 

In  actions  for  assault  and  battery,  see  As- 
sault AND  Battery,  §  29. 

In  actions  for  malicious  prosecution,  see  Ma- 
licious Prosecution,  {§  58,  59. 

In  disbarment  proceedings,  see  Attorney  and 
Client,   f  53. 

Recklessness  of  person  causing  injury  as  evi- 
dence on  question  of  damages,  see  Damages, 
I   165. 

[a]  (S«p.  1855) 

Evidence  of  the  character  of  a  party  to  a 
civil  proceeding  is  only  admissible  when  the 
character  is  in  issue,  and  it  must  in  those  cases 
be  confined  to  the  party's  reputation,  with  spe- 
cial reference  to  the  nature  of  the  question  in 
issue. — Church  v.  Drummond,  7  Ind.  17. 

[b]  (S«per.  1873) 

In  a  civil  action  to  recover  money  which 
the  plaintiff  claimed  the  defendants  had  un- 
lawfully taken  from  his  person  under  such  cir- 
cumstances as  to  make  them  guilty  of  the  crime 
of  robbery  or  larceny,  evidence  as  to  the  char- 
acter of  the  defendant  for  honesty  and  integri- 
ty at  the  time  of  the  act  complained  of,  and  at 
the  time  of  the  trial,  was  inadmissible.— Uarri- 
flon  V.  Russell,  Wils.  391. 

[c]  (Sup.  1877) 

Evidence  of  the  general  good  character  of 
the  defendant  is  not  admissible  in  a  civil  ac- 
tion to  recover  damages,  although  the  act  charg- 
ed may  be  indictable,  unlcsH  it  is  of  such  a 
nature  as  to  involve  the  character  of  the  de- 
fendant, or  his  character  is  directly  put  in  is- 
sue.—Gebhart  V.  Burkett,  57  Ind.  378,  26  Am. 
Rep.  61. 

[d]  (Sap.  1887) 

In  an  action  on  a  fire  insurance  policy, 
where  defendant  claims  that  plaintiff  purposely 
destroyed  the  property  with  intent  to  defraud, 
evidence  of  the  plaintiff's  good  character  as  to 
morality  or  honesty  is  not  admissible.— Conti- 


nental Ins.  Co.  V.  Jachnichen,  110  Ind.  59,  10 
N.  E.  636,  59  Am.  Rep.  194. 

[e]      (Sap.  1898) 

Evidence  of  a  fraudulent  grantor*s  reputa- 
tion for  honesty  and  fair  dealing  is  not  admis- 
sible.—Vansickle  V.  Shenk,  50  N.  E.  381,  150 
Ind.  413. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  ff  177-187. 
See,  also,  16  Cyc.  pp.  1263-1287 ;   19  Cyc. 

p.   365;    note,  55  C.  C.  A.  7;  note,  53 

Am.  Dec.  133. 


f  107.  Peouniary  condition. 

[a]  (Sap.  1857) 

R..  T.,  and  C.  were  partners,  and  dissolved 
partnership.  T.  and  C.  sued  R.,  with  whom 
was  joined  M.,  alleging  that  R.  got  possession 
of  the  effects  of  the  firm,  and  had  assigned  a 
large  amount  thereof  to  M.,  ostensibly  to  se- 
cure payment^  of  a  pretended  debt  of  the  firm, 
evidenced  by 'notes  executed  by  R.,  but  really 
in  pursuance  of  a  conspiracy  between  him  and 
M.  to  defraud  T.  and  C.  The  amount  of  the 
debt  pretended  to  be  due  to  M.  from  the  firm 
for  money  loaned  was  $6,000.  To  show  that 
M.  had  not  at  the  time  that  amount  of  funds, 
a  list  of  M.*s  taxable  property,  as  sworn  to  by 
himself,  is  admissible,  and  did  not  require  the 
corroboration  of  two  witnesses  or  equivalent 
facts  (2  Rev.  St  p.  44,  {  80).-Reed  v.  Thayer, 
9  Ind.  157. 

[b]  (Sap.  1881) 

Assessment  lists,  being  public  instruments 
made  out  and  arranged  by  public  officers  in 
pursuance  of  a  duty  enjoined  by  law,  are  com- 
petent evidence,  as  tending  to  show  the  amount 
of  property  owned  by  the  person  assessed.— 
Painter  v.  Hall,  75  Ind.  208. 

[c]  (Sap.  1881) 

Evidence  as  to  a  wife*9  want  of  means  at 
her  marriage  and  at  the  time  of  her  husband's 
death  do  not  tend  to  prove  her  pecuniary  con- 
dition several  years  thereafter.— Clifford  v. 
Farmer,  79  Ind.  529. 

A  person's  manner  of  living  does  not  tend 
to  prove  his  pecuniary  condition.— Id. 

Id]     (Sap.  1883) 

Where,  in  an  action  on  a  contract,  the  de- 
fense was  a  release  and  one  of  the  questions 
was  whether  defendant  was  solvent  or  insolvent 
when  the  release  was  made,  a  contract  between 
defendant  and  another  tending  to  throw  light 
on  the  question  of  insolvency  is  properly  ad- 
mitted.—Wells  V.  Morrison,  91  Ind.  51. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  {§  188-201. 

$  108.  Motive  and  intent. 

Competency  of  testimony,  see  post,  |  151. 
Declarations    showing    intent    or    motive,    see 
post,   §   269. 
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Presumptions,  see  ante,  {  64. 
Similar   facts    and    transactions,    see    post,    {| 
133-135. 

[a]  (Sup.  1875) 

On  the  trial  of  an  action  for  slander,  to 
refuse  to  permit  defendant  to  prove  that,  about 
the  time  of  the  commencement  of  said  action, 
the  plaintiff  said  she  intended  to  bring  suits 
against  the  defendant,  and  prosecute  the  same 
until  she  broke  him  up,  is  not  error. — Lipprant 
V.  Lipprant,  52  Ind.  273. 

[b]  (Sup.  1881) 

To  a  suit  on  a  note  the  surety  defended 
on  the  ground  that  an  extension  of  time  had 
been  given  to  the  principal.  The  payee,  upon 
the  trial,  was  asked  why  he  had  not  given  an 
extension,  and  answered  that  he  knew  of  the 
insolvency  of  the  principal.  Held,  that  the 
question  and  answer  were  relevant,  competent, 
and  material.— Thompson  v.  Boden,  81  Ind. 
176. 

[c]  (Sap.  1884) 

In  a  suit  by  a  wife,  alleging  that  she  gave 
a  mortgage  on  her  lands  at  the  instance  of  her 
husband  and  defendant,  to  defendant,  on  his 
agreement  to  apply  a  portion  of  the  sum  secur- 
ed on  an  older  mortgage  on  the  same  lands 
securing  her  husband's  debt,  and  to  pay  the 
residue  to  the  husband,  but  that  defendant,  in- 
stead of  so  applying  it,  converted  it  to  his  own 
use,  it  is  error  to  exclude  evidence  that  the 
husband,  and  not  defendant,  received  and  dis- 
posed of  the  whole  sum  borrowed,  and  also  to 
exclude  the  husband's  testimony  that  the  loan 
was  made  for  other  purposes  than  the  payment 
of  the  prior  mortgage.— Sharpe  v.  Graydon,  99 
Ind.  232. 

[d]  .  (Sap.  1885) 

A  witness  cannot  state  the  reasons  which 
influenced  him  to  write  a  letter,  not  ambiguous 
in  meaning,  in  which  he  gave  explicit  direc- 
tions to  his  agent  to  do  a  designated  act,  as 
such  agent  may  act  on  the  letter,  and  the  rea- 
sons existing  in  the  mind  of  the  writer  cannot, 
unless  known  to  the  agent,  affect  his  rights. — 
Union  Mut.  Life  Ins.  Co.  v.  Buchanan,  100 
Ind.  63. 

[e]  (Sap.  1889) 

In  an  action  to  recover  the  proceeds  of  a 
check  collected  by  defendant  for  plaintiff,  which 
defendant  had  deposited  in  his  own  name  in  a 
bank  which  proved  insolvent,  evidence  was  ad- 
missible to  prove  that  when  defendant  deposit- 
ed the  proceeds  of  plaintiff's  check  he  also  de- 
posited money  of  his  own,  and  that  he  made 
the  deposits  separately.— Cooper  v.  Smith,  119 
Ind.  313,  21  N.  B.  887. 

[f]     (Sap.  1892) 

Evidence  tending  to  show  the  private  in- 
tention of  the  attorney  for  a  railroad  company 
in  instituting  a  condemnation  proceeding  is  In- 
admissible in  an  action  to  recover  damages  for 
the  appropriation.— New  York,  C.  &  St.  L.  R. 
Co.  V.  Hammond,  32  N.  E.  83,  132  Ind.  475. 


is]     (App.  1893) 

It  appeared,  in  an  action  for  damages  in 
assigning  to  plaintiff  a  forged  note,  that,  when 
defendant  assigned  the  note  an  action  on  it  by 
him  was  pending  against  the  makers  in  a  for- 
eign state,  in  which  defendants  therein  pleaded 
the  forgery,  and  that  defendant  afterwards 
dismissed  the  action.  Hdd  that,  though  the 
plea  in  such  case  was  no  evidence  of  forgery, 
the  transcript  of  the  record  of  the  court  there- 
in was  admissible  to  show  defendant's  want  of 
faith  in  the  genuineness  of  the  note. — Baldwin 
V.  Threlkeld,  8  Ind.  App.  312,  34  N.  E.  851, 
35  N.  E.  841. 

[h]     (App.  1909) 

Where  a  widow  claimed  in  partition  a  one- 
third  interest  for  life  in  the  whole  of  the  real 
estate  of  her  deceased  husband,  evidence  that 
the  husband,  before  his  marriage,  stated  that 
he  and  his  intended  wife  were  going  to  make 
a  marriage  contract,  by  which  each  was  to  re- 
tain his  or  her  own  property,  was  inadmissible 
in  the  absence  of  any  showing  of  the  execution 
of  such  a  contract.— Pethel  v.  Pethel,  90  N.  R 
102. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §f  202-21^ 
See,  also,  16  Cyc.  pp.  1184-1188. 

f  109.  Knowledse. 

Presumptions,  see  ante,  {  65. 

Similar  facts  and  transactions,  see  post,  |  137. 

[a]  (Sap.  1878) 

In  a  suit  for  breach  of  warranty  by  a  ven- 
dor of  a  sawmill  and  attachments,  on  the 
ground  that  at  the  time  of  the  sale  they  were 
fixtures  on  the  land  of  one  who  afterwards  con- 
veyed the  land  to  a  third  person,  evidence  is 
admissible  that  title  to  the  sawmill,  engine,  etc., 
was  claimed  by  the  owner  of  the  land,  and  also 
that  the  land  had  been  sold  for  taxes  due  be- 
fore plaintiff's  purchase.— Long  y.  Anderson,  62 
Ind.  537. 

[b]  (Sap.  1884) 

In  replevin  by  a  seller  against  the  mort- 
gagee of  the  buyer,  based  on  the  buyer's  al- 
leged intent  not  to  pay,  defendant's  belief,  when 
he  took  his  mortgage,  that  the  mortgagor  was 
insolvent,  was  incompetent.— Curme,  Dunn  & 
Co.  v.  Rauh.  100  Ind.  247. 

[c]  (Sap.  1890) 

*  Whenever  it  is  material  to  bring  home  to 
a  party  knowledge  of  a  particular  fact,  it  is 
admissible  to  show  that  the  fact  was  generally 
known  and  talked  about  in  the  neighborhood 
where  the  party  sought  to  be  charged  with 
knowledge  resided,  or  that  it  was  a  matter  of 
common  reputation  in  the  business  community 
to  which  the  party  belonged.— Voght  v.  State, 
24  N,  E.  680,  124  Ind.  358. 

[d]  (App.  1895) 

On  an  issue  as  to  whether,  in  signing  the 
transfer  of  a  life  insurance  policy,  plaintiff 
knew  that  it  was  such  transfer,  she  may  testify 
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as  to  how  much  she  understood  the  policy  to  be 
for.— Criswell  v.  Whitney,  13  Ind.  App.  67,  41 
N.  E.  78. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.  Dig.   Evid.  §|  213-229. 
See,  also,  16  Cyc.  pp.  1176,  1177. 

f  no.   Statement*  and  condmct  of  par- 
ties. 

As  part  of  res  gestae,  see  post,  fS  124-128. 

[a]  (Sap.  1876) 
Evidence  of  the  statements  and  conduct  of 

a  party  to  a  suit  in  relation  to  the  matter  in 
issue  is  relevant  and  admissible  on  the  trial 
thereof  on  behalf  of  the  opposite  party.— Lucas 
V.  Smith,  54  Ind.  530. 

[b]  (Sap.  1878) 
In  an  action,  on  the  relation  of  a  county 

auditor,  upon  the  bond  of  a  county  treasurer 
for  money  not  accounted  for,  a  settlement  sheet 
between  them,  jointly  signed  and  certified  by 
both  as  a  true  statement  for  a  certain  period, 
as  reported  by  the  treasurer  to  the  auditor,  was 
relevant.— Hostetler  v.  State  ex  rel.  Dean,  62 
Ind.  183. 

[c3  (Sap.  1880) 
In  an  action  against  an  attorney  to  recov- 
er money  belonging  to  plaintiff,  and  which  he 
retained  as  compensation  for  services,  testimony 
of  another  that  plaintiff  retained  him  to  bring 
the  action,  and  authorized  him  to  employ  an- 
other to  assist  him,  and  that  pursuant  thereto 
he  employed  defendant,  is  admissible,  not  to 
prove  a  declaration  by  plaintiff,  but  the  fact 
of  employment.— Nave  v.  Tucker,  70  Ind.  15. 

[d]    (Svp.  1881) 

Where  a  purchaser  of  hotel  property  has 
made  considerable  additions  to  the  equipment 
thereof,  bis  admissions  as  to  its  receipts,  prof- 
its, and  financial  prosperity  at  that  time  are 
not  competent  to  show  that  representations 
made  to  him  at  the  time  he  purchased  were  not 
false.- Huston  v.  McCloskey,  76  Ind.  38. 

[•]     (App.  1893) 

Testimony  of  the  judge  as  to  statements 
made  by  a  griardian  to  procure  the  allowance 
of  a  claim  against  the  ward,  to  which  ho  was 
not  entitled,  is  admissible  in  a  suit  by  the  ward 
on  a  promise  by  the  guardian,  made  in  consider- 
ation of  the  ward's  foregoing  a  suit  to  set  aside 
his  final  settlement,  as  it  is  part  of  the  ward*s 
ease  to  prove  fraud  or  mistake  in  the  settle- 
ment.—Doan  V.  Do^,  8  Ind.  App.  324,  35  N. 
E.  709. 

[f]     (App.  1894) 

Evidence  that  plaintiff  told  various  persons 
different  stories  as  to  where  deceased  executed 
a  note  to  plaintiff  does  not  tend  to  prove  that 
he  did  not  execute  the  note,  nor  does  it  con- 
tradict the  testimony  of  witnesses  that  deceas- 
ed told  them  that  he  did  execute  such  a  note.— 
Kennedy  v.  Graham,  35  N.  B.  925,  37  N.  E. 
25,  9  Ind.  App.  624. 

TUs  DlKest  la  eompiled  oa  tke  Key-Nunber  System.    For  ezplaiuitiom,  see  pase  lii» 


[g]     (App.  1894) 

In  an  action  to  recover  the  difference  be- 
tween the  market  price  of  staves  plaintiff  had 
transferred  to  defendant  (to  sell  at  not  less 
than  the  market  price)  and  what  he  actually 
received  therefor,  a  statement  by  an  attorney 
for  plaintiff,  who  prosecuted  an  action  in  de- 
fendant's name  against  persons  who  converted 
the  staves,  that  he  would  drop  the  case  for 
$600,  after  an  unfavorable  judgment  in  the  su- 
perior court,  is  not  admissible  to  prove  that  he 
consented  to  defendant's  compromise  for  $1,300 
after  a  favorable  judgment  in  the  supreme 
court.— Fordice  v.  Beeman,  10  Ind.  App.  295,. 
36  N.  E.  937. 

Fob  Oases  fbom  Dtheb  States, 

See  20  Cent.  Dig.  Evid.  {§  230-246. 

§111.   Customs  and  eourse  of  business. 

[a]  (Sup.  1887) 

Where  a  contract  was  oral,  and  the  evi- 
dence was  such  as  to  leave  the  terms  and  mean- 
ing thereof  ambiguous,  evidence  of  the  known 
and  usual  course  of  the  particular  trade  or  busi- 
ness to  which  the  contract  related  was  compe- 
tent with  a  view  of  raising  a  presumption  that 
the  transaction  in  question  was  according  to  the 
ordinary  and  usual  course  of  the  business.— 
Momingstar  v.  Cunningham,  11  N.  E.  593,  110* 
Ind.  328,  59  Am.  Rep.  211. 

[b]  (App.  1910) 

The  manner  of  delivery  of  freight  ship- 
ments may  be  shown  by  proof  of  usage  and 
custom.— Pittsburg,  C,  C.  &  St.  L.  R.  Co.  v. 
Hall,  90  N.  E.  498. 

Fob  Cases  fbom  Otueb  States, 

See  20  Cent.  Dig.  Evid.  §§  247-253. 


{118.  Valne  of  serrlees. 

Opinion  evidence,   see  post. 


487.   523. 


[a]     (Sap.  1882) 

Plaintiff  sued  to  recover  for  services  ren-^ 
dered  in  caring  for  and  waiting  on  defendant's 
intestate.  Plaintiff  was  a  cripple.  Held^  that 
evidence  that  he  had  been  seen  splitting  rails 
was  admissible,  as  tending  to  show  his  physical 
ability  to  render  the  services  for  which  com- 
pensation '  was  claimed.— Hall  v.  Stanley,  86- 
Ind.  219. 

Cb]     (App.  1892) 

In  an  action  by  an  attorney  for  services 
rendered,  a  judgment  rendered  in  an  action 
wherein  the  alleged  services  were  rendered  is 
admissible  to  prove  the  amount  of  recovery  and 
the  result  of  such  suit.— McFadden  t.  Ferris,. 
6  Ind.  App.  454,  32  N.  E.  107. 

Fob  Cases  fbom  Otueb  States, 

See  20  Cent.  Dig.  Evid.  §§  134,  254-258. 
See,  also,  16  Cyc.  p.  1144. 

§113.  Valne  or  n&arket  priee   of  prop-^ 
erty. 

In  actions  for  breach  of  covenants,  see  Cove- 
nants, §  119. 
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In  condemnation  proceedings,  see  Eminent  Do- 
main, §  202. 

Opinion   evidence,   see  post,   f§  488,   489,  525. 

Sales  of  and  price  paid  for  property  similarly 
situated  as  evidence  of  value,  see  post,  §  142. 

[a]  (Sup.  1862) 
The  best  and  only  legitimate  evidence  of 

the  value  of  land  at  the  time  of  a  sale  is  the 
opinion  of  witnesses  whose  personal  knowledge 
makes  them  acquainted  with  its  value.  What 
its  owner  would  have  sold  it  for  several  months 
previous  is  not  proper  evidence.— Grouse  v.  Hol- 
man,  19  Ind.  30. 

[b]  (Svp.  1864) 
In  an  action  for  the  conversion  of  a  steam 

engine  boiler,  and  machinery  of  a  sawmill,  ev- 
idence of  the  value  of  the  property  a  year  after 
the  suit  was  brought  is  inadmissible,  in  the  ab- 
sence of  any  assurance  of  counsel  that  there 
are  no  more  direct  methods  of  reaching  its  val- 
ue, and  that  it  is  proposed  to  introduce  other 
-evidence  to  connect  the  value  of  the  property 
at  said  time  with  its  value  at  the  time  the  suit 
was  brought.— Yater  v.  Mujlen,  23  Ind.  502. 

[c]  (Sup.  1875) 
In  an  action  for  the  possession  of  land  by 

the  purchaser  under  an  execution  sale  against 
a  mortgagee  who  had  possession,  though  not 
entitled  to  it  by  the  terms  of  his  mortgage,  he 
having  refused  to  deliver  possession,  evidence 
of  the  rental  value  of  the  land  was  competent 
with  reference  to  the  damages  which  the  plain- 
tiff should  recover.- Reed  v.  Ward,  51  Ind.  215. 

[d]  (Sap.  1878) 
Plaintiff  and  defendant  agreed  that  de- 
fendant should  for  two  years  furnish  all  the 
buildings,  machinery,  power,  and  capital,  and 
plaintiff  should  perform  all  the  labor  neces- 
sary for  the  manufacture  into  flax  tow  all  the 
flax  straw  that  could  be  bought  at  a  certain 
town  by  plaintiff,  at  a  price  not  exceeding  the 
ruling  market  price  at  a  certain  other  town, 
defendant  to  make  all  the  Sales  and  collect  the 
pay,  and  pay  plaintiff  one- third  of  the  net  prof- 
its for  his  services.  Held,  that  where  the  chief 
ground  of  plaintiff's  complaint  was  that  defend- 
ant had  failed  to  perform  such  contract,  where- 
by plaintiff  was  prevented  from  realizing  prof- 
its that  he  would  have  made  if  defendant  had 
performed  the  contract  on  his  part,  it  was  error 
to  exclude  evidence  offered  by  defendant  to 
«how  the  value  of  the  manufactured  tow  at  the 
place  where  it  was  to  be  manufactured  during 
the  period  covered  by  the  contract.— Boyce  v. 
Brady,  61  Ind.  432. 

[e]  (Sap.  1881) 
In  an  action   on  an   open  account   for  a 

<!ertain  number  of  bushels  of  grain  at  a  cer- 
tain amount  per  bushel,  evidence  as  to  the  val- 
ue of  the  grain  at  the  time  it  was  sold  to  de- 
fendant is  admissible.— Hillenbrand  v.  WMtt- 
keraper.  79  Ind.  180. 


[f]  (Sap.  1883) 

In  an  action  against  a  railroad  company 
for  the  killing  of  a  horse,  evidence  of  a  witness 
as  to  the  value  of  the  horse  in  the  month  pre- 
ceding the  accident  was  competent  when  taken 
in  connection  with  the  testimony  of  other  wit- 
nesses who  were  acquainted  with  the  horse  at  a 
later  period,  and  saw  it  after  it  was  struck  by 
the  locomotive.— Louisville,  N.  A.  &  G.  R.  Go. 
V.  Detrick,  91  Ind.  519. 

[g]  (Sap.  1884) 

In  an  action  to  recover  what  certain  goods 
sold  were  worth,  above  a  named  sum  according 
to  the  purchase  contract,  evidence  of  the  re- 
sult of  an  invoice,  made  some  time  prior  to  the 
sale,  at  which  the  purchaser  was  not  present, 
is  not  admissible.— Sweetser  V.  McGrea,  97  Ind. 
404. 

[h]    (Sap.  1887) 

In  an  action  against  a  railroad  company 
for  killing  a  mare,  evidence  of  her  general  repu- 
tation among  horsemen  and  turfmen  for  being 
•'rattle  headed."  or  disposed  to  break,  is  not  ad- 
missible.—Gincinnati,  H.  &  I.  R.  Go.  v.  Jones, 
111  Ind.  259,  12  N.  E.  113. 

[1]     (A.PP.  1893) 

The  question  of  what  a  tract  of  land  sold 
for  is  not  proper  evidence  of  its  value. — Ghicago 
&  E.  R.  Go.  V.  Smith,  33  N.  E.  241,  6  Ind.  App. 
262. 

In  an  action  for  damages  to  land  by  fire 
on  the  question  of  the  value  of  the  land,  the 
court  properly  excluded  testimony  of  the  county 
auditor,  when  it  was  sought  to  establish  by  him 
the  value  of  the  land  by  showing  appraisement 
thereof  as  it  appeared  in  the  assessor's  return 
of  appraisements  of  land  for  taxation.— Id. 

U]  (App.  1893) 
In  an  action  against  the  owner  and  con- 
tractor to  enforce  a  mechanic's  lien,  where  the 
issue  is  the  market  value  of  certain,  stone  fur- 
nished defendant  by  plaintiff,  evidence  is  in- 
competent as  to  the  cost  of  strippini;  and  quar- 
rying the  stone  out  of  the  quarry  where  it  was 
obtained,  as  such  cost  does  not  affect  its  market 
value;— Moelering  v.  Smith,  7  Ind.  App.  451, 
34  N.  E.  675. 

[k]      (Sap.  1900) 

On  trial  of  the  issues  under  a  counter- 
claim for  the  balance  due  under  a  contract, 
which  plaintiff  had  agreed  to  pay  over  to  de- 
fendant after  satisfying  certain  liens,  evidence 
of  the  value  of  the  property  after  completing 
the  building  defendant  had  erected  was  prop- 
erly rejected.— People's  Loan  &  Savings  Ass'n 
V.  Carey,  58  N.  E.  195,  155  Ind.  324. 

[1]  (App.  1901) 
In  an  action  for  damages  for  the  conver- 
sion of  corporate  shares,  evidence  of  a  sale  of 
a  number  of  shares  of  the  same  stock  a  short 
time  before  the  alleged  conversion  was  evi- 
dence of  value,  which  furnished  a  basis  for  the 
I  computatioh  of  plaintiff's  damages  for  the  con- 
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version.— B.  L.  Blair  Co.  ▼.  Rose,  60  N.  E.  10, 
20  Ind.  App.  487. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.  Dig.  Evid.  |{  259-20G. 
See,  also,  16  Cyc.  pp.  1133-1144. 

1114.  Facts   relevant   to   partioular   is- 

sues. 
[a]     (8vp.  1881) 

On  an  issue  as  to  whether  a  threshing- 
machine  note  sued  on  had  been  altered  after 
its  execution  by  inserting  the  figures  **10"  be- 
tween **with"  and  *'per  cent."  making  it  draw 
10,  instead  of  6,  per  cent,  interest,  evidence  that 
the  agent  who  sold  the  machine  promised  to  pay 
the  maimers  for  time  lost  while  waiting  for  the 
machine  is  immaterial.— Bunting  v.  Heilman, 
74  Ind.  344. 

[b]  (Sap.  1881) 

On  an  issue  as  to  whether  or  not  a  wo- 
man's signature  to  a  deed  was  genuine,  evidence 
that  a  subsequent  purchaser  bought  in  good 
faith  for  value  is  inadmissible  as  not  being 
relevant.— Mays  v.  Hedges,  79  Ind.  288. 

[c]  (Sup.  1881) 

In  an  action  against  a  gratuitous  bailee 
for  money  collected  and  destroyed  in  a  fire,  it 
being  material  to  show  when  the  money  was 
collected  and  when  it  was  lost,  defendant  claim- 
ing that  some  of  it  was  collected  and  paid  over 
to  plaintiff  immediately  after  his  return,  evi- 
dence of  the  time  of  plaintiff's  marriage  and  of 
the  time  intervening  between  his  return  and 
his  marriage  was  material  as  fixing  the  date  of 
bis  return.— Bronnenburg  T.  Charman,  80  Ind. 
475. 

td]     (App.  1899) 

The  capacity  for  speed  of  a  bicycle  is  not 
proved  by  showing  that  it  was  high-geared.— 
F.  W.  Cook  Brewing  Co.  v.  Ball,  52  N.  E.  1002, 
22  Ind.  App.  656. 

[e]      (App.  1901) 

In  an  action  by  an  infant  against  her 
stepmother  for  injuries  by  an  assault,  evidence 
that  plaintiff's  father  informed  her  sisters  of 
the  assault  on  the  day  thereof  was  competent 
to  fix  the  time,  the  details  not  being  given.— 
Treschman  v.  Treschman,  61  N.  E.  961,  28  Ind. 
App.  206. 

For  Cases  from  Other  States, 

See  20  Cent.  Dio.  Evid.  If  125-132. 
See,    also,    16  Cyc.    pp.   1121-1133,    1198- 
1206. 

1 115.  Matters  showinK  relevaney  of  otli- 

er  f  aets. 
la]     (Sup.  1884) 

Where  the  defense  to  foreclosure  proceed- 
ings was  payment,  and  the  owner  of  the  prin- 
cipal interest  in  the  property  was  dead,  a  let- 
ter from  his  father  to  the  plaintiff,  inclosing 
a  receipt  executed   by  the  plaintiflTs  attorney 


to  the  deceased  for  a  sum  in  excess  of  the 
amount  of  the  mortgage,  was  admissible,  where 
it  appeared  that  the  payment  evidenced  i>y  the 
receipt  had  been  at  the  request  of  the  plaintiff, 
and  the  letter  conne<^ted  the  payment  with  the 
mortgage.— Cook  v.   Woodruff,  97  Ind.  134. 

[b]  (S«p.l891) 
It  was  not  error  to  permit  a  witness  to  tes- 
tify that  a  photograph  introduced  in  evidence 
was  a  correct  representation  of  the  place  of  the 
accident.— Miller  v.  Louisville,  N.  A.  &  C.  Ry. 
Co.,  128  Ind.  97,  27  N.  E.  339,  25  Am.  St  Rep. 
416. 

Fob  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  |  133. 
See,  also,  10  Cyc.  pp.  1117,  1118. 

§116.  Matters  explanatory  of  facts  ia 
otI  deuce  or  of  inferences  tkere- 
from. 

[a]     (8«p.  1877) 

In  an  action  on  a  joint  promissory  note 
against  the  makers,  the  latter,  on  the  trial,  in- 
troduced in  evidence  a  receipt  executed  by  the 
plaintiff,  acknowledging  the  receipt,  from  one  of 
the  defendants,  of  a  certain  sum  in  money,  and 
his  promissory  note,  to  be  applied  on  the  prom- 
issory note  of  the  other.  Held  that,  such  re- 
ceipt having  been  so  given  in  evidence  with- 
out objection,  evidence  showing  that  the  note 
mentioned  in  the  suit  had  not  been  paid  was 
proper.— Hill  v.  Sleeper,  58  Ind.  221. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  EJvid.  S§  134,  135. 
See,   also,   16  Cyc.  pp.   1118,   1119;    note, 
82  Am.   Dec.  343. 

S117.  Eridence  irrelevant  nnleu  pre- 
ceded or  followed  by  other  ewi- 
dence. 

[a]  (Stnp.  1858) 

In  the  absence  of  all  evidence  that  one 
plaintiflTs  claim  was  satisfied,  it  is  immaterial, 
and  therefore  inadmissible,  to  show  that  his  co- 
plaintiff  had  conveyed  all  the  title  to  him.— 
McGill  V.  Kennedy,  11  Ind.  20. 

[b]  (Sap.  1873) 

In  an  action  for  damages  for  the  wrong- 
ful ejectment  of  a  passenger  from  a  railway 
train,  it  is  competent  for  a  witness  who  was 
present  to  state  what  he  heard  on  the  occasion 
of  such  expulsion,  leaving  it  to  others  to  iden- 
tify the  persons  who  made  the  statements.— 
Indianapolis,  P.  &  C  R.  Co.  v.  Anthony,  '13 
Ind.  183. 

[c]  (»«p.  1877) 

In  an  action  on  the  bond  of  a  defaulting 
township  trustee,  the  report  of  a  committee  ap- 
pointed by  the  board  of  commissioners  to  in- 
vestigate the  financial  condition  of  the  town- 
ship, showing  a  balance  due  from  the  township 
to  such  trustee,  was  inadmissible,  in  the  ab- 
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Hence  of  any  evidence  that  either  the  township 
or  the  defendant  was  a  party  to  the  investiga- 
tion.—Robinson  v.  State  ex  rel.  Martin,  60  Ind. 
2G. 

[d]  (Sap.  1879) 

In  a  suit  for  the  value  of  a  dwelling  and 
personalty  therein  alleged  to  have  been  burned 
by  defendant,  in  which  plaintiff  testifies  that 
some  of  the  articles  came  to  her  from  her  hus- 
band, whose  estate  had  not  been  administered, 
evidence  offered  by  defendant  that  such  estate 
was  never  set  off  to  plaintiff,  and  was  worth 
less  than  $500,  is  immaterial,  in  the  absence  of 
any  proof  that  any  portion  of  the  property 
burned  belonged  to  the  deceased  husband's  es- 
tate.—Burnett  v.  Overton,  67  Ind.  557. 

[e]  (Sup.  1887) 

In  ejectment,  proTered  evidence  of  one  of 
the  defendants  that  all  matters  concerning  the 
real  estate  in  controversy  had-  been  compro- 
mised, was  properly  excluded,  there  being  no 
statement  of  the  manner  or  nature  of  the  al- 
leged compromise,  and  nothing  to  show  the 
materiality  of  the  evidence.— Hall  v.  Durham, 
109  Ind.  434,  9  N.  E.  92(5,  10  N.  E.  581. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  136. 
See,   also,  10  Cyc.   pp.  1117,  1118. 


(B)  RES  GEST.35. 

In  criminal  prosecutions,  see  Criminal  Law, 
|§  362-368. 

§  118.  Nature  of  dootzine  in  general. 

[a]  (Sap.  1877) 

The  rule  admits  declarations  forming  part 
of  the  res  gestae,  treating  them  as  a  part  of  the 
transaction  io  question,  and  therefore  as  not 
hearsay;  but  it  is  not  to  be  extended  to  a  dec- 
laration which  is  simply  narrative  of  a  past 
event,  depending,  for  its  effect,  upon  the  credit 
of  the  person  making  it,  and  not  so  connected 
with  the  transaction  in  question  as  to  illustrate 
its  character.  Any  such  declaration  is  inad- 
missible.—Binns  V.  State,  57  Ind.  46,  26  Am. 
Rep.  48. 

[b]  (Sup.  1889) 

The  declarations  of  a  party  are  admissi- 
ble in  his  favor  where  they  are  so  connected 
with  some  material  act  as  to  explain  or  qualify 
it,  or  show  the  intent  with  which  it  was  done. — 
Walker  v.  Steele,  121  Ind.  436,  22  N.  E.  142, 
23  N.  E.  271. 

[c]  (App.  1907) 

The  res  gestie  are  the  circumstances,  facts, 
and  declarations  which  are  connected  with  and 
illustrate  a  litigated  fact.— Pittsburgh,  C,  C. 
&  St.  L.  R.  Co.  v.  Haislup,  39  Ind.  App.  394, 
79  N.  E.  1035. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  297-302. 
See,  also,  16  Cyc.  pp.  1148,  1241-1261. 


§119.  Faots  forming  part  of  Muno  trani- 
aotion. 

[a]  (Sap.  1S86) 

Where  a  question  in  issue  is  whether  a 
note  in  suit  was  part  of  the  consideration  paid 
for  certain  land  by  one  of  the  parties,  the  con- 
tract being  in  parol,  and  the  grantor  dead, 
parol  evidence  of  the  conversation  in  which  the 
contract  was  made  is  competent  as  part  of  the 
res  gestae.— Porter  v.  Waltz,  108  Ind.  40,  8 
N.  E.  705. 

[b]  (Sup.  1892) 

Facts,  though  not  in  issue,  which  are  no 
connected  with  the  fact  in  issue  as  to  form  a 
part  of  the  same  transaction  or  subject-matter, 
or  when  they  are  the  effect  of  the  same  cause 
or  show  the  existence  of  a  particular  course  of 
business  or  the  intention  with  which  a  con- 
temporaneous act  was  done,  are  admissible.— 
Schmidt  V.  Packard,  31  N.  E.  944,  132  lad. 
398. 

[c]  (Sup.  1901) 

Where  contracting  parties  orally  agree  on 
the  terms  of  a  lease  to  be  executed  in  writing, 
and  one  of  the  parties  makes  a  memorandum 
thereof,  which  is  agreed  on  by  all  the  parties, 
it  is  admissible  in  an  action  to  enforce  the  ex- 
ecution of  the  lease,  as  a  part  of  the  res  gestip, 
though  it  is  not  signed.— St.  Joseph  Hydraulic 
Co.  v.  Globe  Tissue  Paper  Co.,  59  N.  E.  99.1, 
156  Ind.  665. 

[d]  (Sap.  1902) 

As  a  part  of  the  transaction  of  measur- 
ing certain  logs  purchased  by  plaintiff  of  de- 
fendant, defendant,  who  did  most  of  the  meas- 
uring, wrote  down  the  number  of  feet  of  timber 
therein  on  a  board.  His  assistant  measured 
the  balance  of  the  logs,  and  all  such  measure- 
ments as  made  by  himself  and  assistant  were 
transferred  the  same  day  by  defendant  to  his 
daybook.  The  correctness  of  such  measure- 
ments and  entries  were  testified  to  by  defendant 
and  his  assistant,  and  defendant  further  stated 
that  he  could  not,  from  memory  alone,  recall 
the  number  of  feet  in  each  log.  Held,  that  the 
reading  of  such  entries  by  defendant  as  part 
of  his  evidence  was  proper,  they  being  res 
gesttie,  and  such  evidence  not  being  that  ex- 
hibited by  the  books  wholly  unexplained. — Place 
v.  Baugher,  64  N.  E.  852,  159  Ind.  232. 

[e]  (Sup.  1905) 

Memoranda  made  by  a  detective  while 
watching  a  railroad  depot  for  violation  of 
Burns'  Ann.  St.  1901,  §§  1586,  1587,  requiring 
the  posting  of  trains,  was  neither  a  part  of  the 
res  gestae,  nor  made  in  the  ordinary  course  of 
business,  nor  in  pursuance  of  some  duty  owing 
by  the  person  making  it,  and  was  therefore  in- 
competent.—Southern  R.  Co.  V.  State,  75  N.  E. 
272,  165  Ind.  613. 

[f]      (App.  1908) 
Entries   in   account   books   are    admissible 
in  evidence  if  they  are  a  part  of  the  res  gesta* 
of  the  matter  involved,  if  preliminary  founda- 
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tion  is  made  by  sho\ying  that  they  are  the  books 
of  the  party  offering  them,  tliat  the  entries  are 
original,  when  the  entries  were  made,  and  that 
they  were  made  in  the  handwriting  of  some 
authorized  i)er8on. — Johnson  v.  Zimmerman,  42 
Ind.  App.  165,  84  N.  E.  541. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  303-306. 

§  120.  Acta  and  fltatementfl  aooompany- 
ins  or  oonneoted  "witli  transao- 
tion  or  event. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  Si  303,  307-368, 
1117,   1119. 

S  121.  —  In  Keneral* 

[a]  (Sap.  1S39) 

Evidence  of  declarations,  etc.,  made  at  the 
time  of  a  transaction  that  is  the  subject  of  in- 
quiry, and  which  are  a  part  of  the  res  gestte, 
is  admissible.~Doe  ex  dem.  Sutton  y.  Reagan, 
5  Blackf.  217,  33  Am.  Dec.  466. 

[b]  (Sup.  1S51) 

In  a  suit  commenced  by  writ  of  domestic 
attachment,  the  defendant  pleaded  that  when 
the  suit  was  commenced,  and  for  18  months 
previously,  he  had  been  an  inhabitant  of  the 
territory  of  Wisconsin,  etc.  It  having  been 
first  proved  that  he  had  left  this  state  two 
years  previous  to  the  commencement  of  this  ac- 
tion, evidence  of  his  declarations  when  he  left 
that  he  was  going  to  some  of  the  Western  ter- 
ritories, and  might  or  might  not  return,  is  ad- 
missible.—Burgess  V.  Clark,  3  Ind.  250. 

One's  declarations,  made  at  the  time  of 
changing  his  residence,  are  admissible  as  part  of 
the  res  gestse  on  a  question  of  domicile.— Id. 

[c]  (Sup.  1853) 

When  it  is  material  to  ascertain  the  mo- 
tive of  an  act,  declarations  of  the  party  made 
while  doing  it,  and  explanatory  of  it,  are  ad- 
missible as  part  of  the  res  gestae,  and  may  be 
proved  by  the  same  testimony  as  that  adduced 
of  the  fact  itself.— Strange  v.  Donohue,  4  Ind. 
327. 

[d]  fSnp.  1853) 

"Evidence  of  a  conversation  between  the 
parties  at  the  time  the  note  was  made  may  be 
admitted,  so  far  as  it  conduces  to  prove  the 
consideration  thereof.— Orth  v.  Sharkey,  4  Ind. 
642. 

[e]  (Sup.  1857) 

Where  an  execution  was  levied  during  the 
absence  of  the  owner  of  the  property,  the  dec- 
larations of  the  owner,  at  the  time  he  left 
home,  as  to  his  intention  in  leaving  are  a  part 
of  the  res  gestse,  and  admissible  in  evidence 
upon  the  question  whether  he  is  a  resident 
householder.— Austin  v.  Swank,  9  Ind.  109. 

[f]      (Sup.  1857) 

In  an  action  brought  by  a  partner,  after 
the   dissolution   of   the   firm,   to   set    aside   an 


asBignment  of  the  effects  of  the  firm,  made  by 
his  co-partner,  ostensibly  to  secure  the  pay- 
ment of  a  pretended  debt  of  the  firm  for  money 
loaned,  the  list  of  the  assignee's  taxable  prop- 
erty, sworn  to  by  himself,  was  admitted  in  evi- 
dence to  shoiy  that,  at  the  time  he  claimed  to 
have  loaned  the  money,  he  was  not  possessed 
of  that  amount.  Heldf  that  the  declarations 
made  by  the  assignee,  at  the  time  he  went 
to  pay  his  taxes,  to  the  effect  that  "there 
must  be  some  mistake  about  it,  as  the  taxes 
must  be  more  than  that,"  are  not  admissible 
as  part  of  the  res  gestae.— Reed  v.  Thayer, 
9  Ind.  157. 

[g]     (Sup.  1857) 

The  joint  parol  declarations  of  partners 
to  third  parties  are  admissible  in  evidence  to 
prove  the  dissolution  of  a  partnership  formed 
by  parol ;  such  declarations  and  acts  touch- 
ing the  subject  being  continuous  res  gest«.— 
Cregler  v.  Durham,  9  Ind.  375. 

[h]     (Sap.  1865) 

In  an  action  against  C.  for  money  had 
and  received,  it  appeared  that  the  plaintiff  had 
placed  a  sum  of  money  in  C.'s  hands  for  the 
purpose  of  procuring  a  substitute  for  H.,  who 
bad  been  drafted,  if  he  passed  the  examination 
of  the  surgeon  of  the  enrolling  board.  If  he 
did  not  so  pass,  the  money  was  to  be  returned. 
C,  II.,  and  a  person  who  agreed  to  serve  as 
substitute  went  to  see  the  surgeon,  but  were 
told  that  no  examinations  of  drafted  men  were 
then  taking  place.  A  conversation  occurred 
between  H.  and  the  surgeon  in  relation  to  the 
former's  fitness  for  the  service,  and  the  money 
was  then  paid  to  the  substitute.  Held,  that 
evidence  of  this  conversation  was  admissible 
in  behalf  of  the  defendant  as  part  of  the  res 
gestae,  to  show  his  good  faith  in  paying  over 
the  money.— Knowl ton  v.  Clark,  25  Ind.  395. 

[i]  (Sup.  1866) 
In  a  suit  against  an  administrator  for 
taking  care  of  his  intestate  while  a  minor, 
the  defense  was  that  the  latter  lived  with 
the  plaintiffs  father,  A.,  and  that  the  serv- 
ices sued  for  were  rendered  by  him.  The  pres- 
ence of  the  minor  at  A.*s  house  having  been 
proved,  it  was  held  that  evidence  was  admis- 
sible of  A.'s  declarations,  made  when  the  minor 
was  introduced  into  the  family,  to  show  in 
what  relation  he  stood  to  it.— Maxwell  v. 
RatlifTs  Adm'r,  26  Ind.  157. 

[jl  (Sup.  1881) 
Where  a  witness,  in  an  action  for  damages 
for  an  assault,  was  in  a  i)osition  to  clearly  see 
what  plaintiff,  who  was  the  aggressor,  was  do- 
ing, his  declaration,  spoken  in  the  excitement  of 
the  contest,  and  which  was  of  such  character 
as  to  inform  defendant  that  he  was  in  im- 
minent danger  of  grievous  bodily  harm,  was  ad- 
missible along  with  all  the  other  facts  and  cir- 
cumstances which  occurred  while  the  alterca- 
tion was  still  in  progress.— Baker  v.  Gausin, 
76  Ind.  317. 
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In  a  suit  for  damages  for  asftault  and  bat- 
tery, declarations  of  a  bystander,  made  during 
the  progress  of  the  altercation,  if  necesary  to 
a  full  understanding  of  the  character  of  the 
act  complained  of,  are  admissible. — Id. 

[k]      (Sup.  1882) 

The  heir  of  a  maker  of  a  purchase-money 
note,  in  consideration  of  the  assignment  of  the 
note  to  him,  for  which  he  received  payment 
from  his  ancestor's  administrator,  executed  to 
the  payee  his  own  note,  which  was  specified 
as  a  note  given  for  purchase  money.  Held 
that,  in  an  action  to  enforce  the  vendor's  lien 
by  the  payee  against  the  heir,  the  declarations 
of  the  ancestor,  made  when  he  executed  the 
note,  that  it  was  as  good  as  a  mortgage,  and 
that  plaintiff  required  defendant  to  make  his 
note  in  the  same  form,  so  that  it  would  be  a 
lien  on  the  land,  was  admissible,  as  part  of  the 
res  gestae,  to  show  an  intention  to  preserve 
the  vendor's  lien.— Boyd  v.  Jackson,  82  Ind. 
525. 

[1]  (Sup.  1882) 
Declarations  made  by  plaintiff  while  lying 
upon  the  floor  where  he  had  been  thrown  by 
an  assault  committed  by  defendant,  and  while 
he  was  still  calling  for  assistance  against  their 
continuance  of  the  assault,  were  competent  as 
a  part  of  the  res  gestae ;  no  perceptible  interval 
of  time  having  elapsed  between  the  assault  and 
the  making  of  the  declarations.— Puett  v. 
Beard,  86  Ind.  104. 

[m]     (Sup.  1883) 

What  a  grantor  said  at  the  time  of  making 
a  deed  as  to  the  consideration  on  which  it  was 
founded  was  admissible  in  evidence  as  a  part 
of  the  res  gestae.— Kenney  v.  Phillipy,  91  Ind. 
511. 

Declarations  of  a  deceased  grantor,  made 
as  part  of  the  res  gestae  at  the  time  of  the  ex- 
ecution of  a  deed,  are  admissible  upon  the 
question  of  its  consideration. — Id. 

[Q]  (Sup.  1883) 
In  an  action  by  an  administrator  on  a  note 
which  was  in  possession  of  the  maker,  the 
answer  alleged  that  the  maker  had  obtained 
possession  of  the  note  from  a  third  party  by 
virtue  of  an  order  purporting  to  have  been  ex- 
ecuted by  the  deceased  payee.  Held,  that 
declarations  relative  to  such  order,  made  by  the 
maker  to  a  third  party  at  the  time  he  obtained 
the  note,  were  not  admissible  as  a  part  of  the 
res  gestae.— Keesling  t.  Watson,  91  Ind.  578. 

In  an  action  by  an  administrator  on  a 
note  payable  to  his  decedent,  plaintiff  claimed 
that  the  note  was  in  defendant's  possession, 
and  was  obtained  from  S.,  who  had  possession 
of  it  without  decedent's  consent,  while  defend- 
ant claimed  that  the  decedent  had  agreed  to 
accept  certain  other  notes  for  the  one  in  suit 
and  executed  an  order  on  which  S.  delivered  the 
note  in  suit  to  defendant,  and  plaintiff  pro- 
duced S.,  by  whom  he  proved  that  decedent 
left  the  note  with  him  for  safe-keeping;    that 


defendant  came  to  him,  and  aa  the  result  of  a 
couple  of  interviews  he  prepared  for  and  de- 
livered to  defendant  an  order  to  be  executed  by 
the  decedent;  and  that  afterwards  defendant 
produced  the  order  and  delivered  it  to  him  with 
several  other  notes  payable  to  decedent  at  dif- 
ferent times  long  thereafter  aggregating  the 
amount  of  the  note  then  held  by  S.,  and  on 
cross-examination  he  was  asked  what  he  had 
said  to  the  witness,  and  whether  defendant  did 
not  ask  him  to  go  with  defendant  to  the  de- 
cedent. Held,  that  the  statements  of  defendant 
were  not  admissible  as  a  part  of  the  res  gestae. 
—Id. 

[o]      (Sap.  1884) 

In  an  action  to  recover  property  alleged  to 
belong  to  a  decedent's  estate,  it  was  competent 
to  permit  a  witness  to  state  in  answer  to  a 
question  what  decedent  stated  while  in  posses- 
sion of  the  property  concerning  its  ownership 
that,  when  he  was  selling  com  to  the  decedent, 
he  stated  the  horse  and  buggy  in  controversy 
were  his  and  he  would  mortgage  them  to  make 
witness  safe,  as  it  was  admissible  as  part  of 
the  res  gestae.- McConnell  v.  Hannah,  96  Ind. 
102. 

When  declarations  qualifying  and  giving 
character  to  an  act  proper  to  be  given  in  evi- 
dence accompany  that  act,  they  are  admisstble 
whether  self-serving  or  not,  as  being  part  of 
the  res  gestae.— Id. 

[p]     (Sup.  1884) 

In  a  suit  in  partition  where  plaintiff  in- 
troduced in  evidence  the  fact  that  witness  had 
inquired  of  a  certain  person  in  relation  to  the 
title  to  the  property  generally,  defendant  had 
the  right  to  prove  by  witness  what  was  said 
as  part  of  the  res  gestae,  or  inquiry  proven 
to  have  been  made.— McSweeney  v.  McMillen, 
96  Ind.  29a 

[q]     (Sup.  1884) 

In  an  action  on  a  fraternal  benefit  certifi- 
cate, admissions  of  decedent,  made  at  a  time 
when  he  went  to  see  about  getting  reinstated, 
that  he  had  received  notice  of  an  assessment  in 
contest,  and  that  he  had  not  paid  for  assess- 
ment, and  had  been  suspended  for  its  nonpay- 
ment, were  not  competent  as  part  of  the  res 
gestae  in  connection  with  the  nonpayment  of 
such  assessment,  as  it  was  made  in  connection 
with  his  application  for  reinstatement,  and  in 
connection  with  such  new  transaction. — Su- 
preme Lodge,  Knights  of  Pythias  of  the  World 
y.  Schmidt,  98  Ind.  374. 

[r]     (Sup.  1884) 

In  an  action  by  a  husband  for  enticing 
away  his  wife,  declarations  of  the  wife  to  a 
third  person  on  the  day  she  eloped  with  de- 
fendant, or  within  the  time  when  she  was  pre- 
sumably under  his  infiuence,  as  to  the  causes  of 
her  leaving,  which  are  not  part  of  the  res 
gestae  accompanying  the  act  of  leaving,  and 
which  do  not  impute  to  her  husband  cruel 
treatment,  are  not  admissible  in  mitigation  of 
damages.— Higham  v.  Vanosdol,  101  Ind.  160. 
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Where  a  Question  in  issue  is  whetlier  a 
note  iu  suit  was  part  of  the  consideration  paid 
for  certain  land  by  one  of  the  parties,  the 
contract  being  in  parol,  and  the  grantor  dead, 
parol  evidence  of  the  conversation  in  which  the 
contract  was  made  is  competent  as  part  of  the 
res  gestae.— Porter  v.  Waltz,  108  Ind.  40,  8  N. 
R    705. 

[aa]     (Sup.  1890) 

Declarations  made  contemporaneously  with 
or  immediately  preparatory  to  a  particu- 
lar litigated  act,  which  tend  to  illustrate  and 
give  character  to  the  act,  are  admissible  as 
part  of  the  res  gestw.^HinchcIiffe  v.  Koontz, 
23  N.  E.  271,  121  Ind.  422,  16  Am.  St.  Rep. 
403. 

[t]  (Sap.  1890) 
In  an  action  for  failure  to  support  and 
bury  decedent  according  to  a  contract,  which 
cont<upplated  that  decedent  should  have  a  home 
with  defendant's  family,  the  testimony  of  a 
witness  that  on  one  occasion  he  took  the  de- 
cedent to  the  house  of  defendant,  and  that  the 
wife  of  defendant  refused  to  permit  decedent 
to  enter  the  house,  and  said  that  the  writings 
between  thenv  were  no  good  and  that  they 
would  not  keep  him  any  longer,  was  admissible 
as  a  part  of  the  res  gest©.— Baughan  v.  Brown, 
23  N.  E.  C05,  122  Ind.  115. 

[tt]     (Sup.  1890) 

Declarations  made  by  an  agent  as  a  part 
of  the  agent's  act  in  his  effort  to  transact  the 
business  of  his  principal  are  admissible  as  a 
part  of  the  res  gestce.— Lockwood  v.  Rose,  25 
N.  E.  710,  125  Ind.  588. 

[u]  (Sup.  1891) 
Where  the  question  at  issue  is  whether 
a  woman  or  her  husband  was  a  member  of  a 
certain  firm,  conversations  between  her  and 
the  other  members  of  the  firm  in  regard  to 
the  management  of  the  business  are  admissible 
as  part  of  the  res  gest©.-— Bingham  v.  Walk, 
128  Ind.  164,  27  N.  E.  483. 

[uu]     (App.  1891) 

A  statement  made  by  the  writer  of  a 
letter,  while  writing  it,  is  not  admissible,  as 
part  of  the  res  gestae,  in  proof  of  the  sending 
of  the  letter.— Home  Ins.  Co.  of  New  York 
V.  Marple,  1  Ind.  App.  411,  27  N.  E.  633. 

[v]     (Sup.  1892) 

Where  the  declarations  of  an  agent  are 
made  to  the  person  whose  interests  are  directly 
involved  at  the  place  where  the  transaction  or 
occurrence  happened,  so  near  the  occurrence 
and  transaction  in  point  of  time  as  to  be  justly 
and  reasonably  regarded  as  a  part  of  it,  refer 
directly  to  the  transaction  or  occurrence,  and 
are  not  narratives  of  the  past,  they  are  ordi- 
narily to  be  regarded  as  a  part  of  the  res  gestae. 
-Ohio  &  M.  R.  Co.  v.  Stein,  31  N.  E.  180, 
32  N.  E.  831,  133  Ind.  243,  19  L.  R.  A.  733. 


Where  part  of  a  conversation  is  competent 
as  part  of  the  res  gestte,  the  whole  is  admis- 
sible, unless  some  part  of  it  is  excluded  by 
other  rules  of  law.— Id. 

£w]    fSnp.  U93) 

In  an  action  against  a  railroad  company 
for  personal  injuries  resulting  from  a  collision 
with  one  of  defendant's  trains  while  crossing 
its  track  on  a  city  street  with  a  wagon,  it  is 
proper  for  a  witness  to  allude  to  the  death  of 
another  person,  sitting  in  the  wagon  at  the 
time  of  plaintiffs  injury,  as  his  death  was  the 
principal  circumstance  connected  with  the  col- 
lision.—Chicago,  St.  L.  &  P.  R.  Co.  v.  Spilker, 
134  Ind.  380,  33  N.  E.  280,  34  N.  E.  218. 

[w]     (App.  1893) 

In  an  action  against  a  railroad  company 
for  board  and  lodging  furnished  to  a  trainman 
at  the  request  of  a  conductor,  evidence  of  the 
statement  of  the  conductor  at  the  time  the  con- 
tract was  made  that  he  would  notify  the  ofll- 
cers  of  the  railroad  as  to  the  arrangements  was 
admissible  as  part  of  the  transaction.— Toledo, 
St.  li.  &  K.  C.  R.  Co.  V.  Mylott,  33  N.  E.  135, 
6  Ind.  App.  438. 

[WW]    (Sap.  1895) 

Where  it  is  necessary  in  the  course  of  a 
cause  to  inquire  into  the  nature  of  a  particular 
act  and  the  intention  of  the  person  who  did 
the  act,  proof  of  what  the  person  said  at  the 
time  of  doing  it  is  admissible  in  evidence  for 
the  purpose  of  showing  its  true  character  as 
constituting  a  part  of  the  res  gestae.— Robbins 
V.  Spencer,  38  N.  E.  522,  40  N.  E.  263,  140 
Ind.  483. 

rx]  (App.  1898) 
In  replevin,  in  which  both  parties  claimed 
under  a  sale  from  the  same  person,  a  receipt 
was  In  evidence  to  show  a  sale  to  one  of  the 
parties  prior  to  the  purchase  by  the  other. 
Held^  that  statements  of  the  parties,  made  at 
^the  time  of  the  sale,  concerning  the  transaction 
and  the  price  paid,  were  admissible  in  their 
own  behalf  as  part  of  the  res  gestae.— Fox  v. 
Cox,  50  N.  E.  92,  20  Ind.  App.  61. 

[XX]     (App.  1899) 

In  an  action  for  causing  death  by  frighten- 
ing horses  by  unnecessarily  blowing  a  locomo- 
tive whistle,  the  testimony  of  a  wife  that  she 
heard  the  whistle,  and  said  to  her  husband  that 
**it  was  brutish,  the  way  they  whistled,'*  is  in- 
admissible as  part  of  the  res  gestae,  where  she 
was  in  her  home,  some  distance  away,  and  did 
not  know  about  the  accident  until  some  time 
after  its  occurrence.— Chicago  &  E.  R.  Co.  v. 
Cummings,  53  N.  E.  1026,  24  Ind.  App.  192. 

[y]  (Sup.  1901) 
Where,  in  a  suit  against  a  bank  on  a  note 
indorsed  by  its  cashier,  the  defense  was  that 
the  ofllcers  causing  the  indorsement  had  no  au- 
thority so  to  do,  evidence  as  to  conversations 
between  the  ofllcers  of  the  borrowing  bank 
concerning   the   indorsement  was   not   admissi- 


TUs  Disest  la  oompiled  om  tbe  Key-Nninber  Systein.    For  ejqp]Aniitio]i,^c^ftSeylU» 


§  121 


EVIDENCE,  IV  (B). 


[4  Ind.  Dig.— Pace  518] 


§  1« 


ble   as   res  gestae.— First   Nat.  Bank  of  Hunt- 
ington V.  Arnold,  60  N.  E.  134,  156  Ind.  487. 

[yy]    (Sup.  1905) 

To  render  the  expression  or  declaration  of 
one  not  a  party  to  the  action  admissible  as  a 
part  of  the  res  gestae,  the  person  making  it 
must  have  been  so  related  to  the  occurrence 
as  to  make  his  declaration  a  part  of  it. — 
Indianapolis  St.  R.  Co.  v.  Taylor,  164  Ind. 
155,  72  N.  E.  1045. 

[z]      (App.  1909) 

In  an  action  by  an  administratrix  to  re- 
cover from  decedent's  sister  securities  rep- 
resenting loans  of  decedent,  evidence  that  at 
the  time  decedent  was  making  a  loan  he  stated 
that  the  money  was  his,  and  that  he  loaned  it 
in  his  sister's  name  to  escape  taxation,  was  a(l- 
missible.— Baker  y.  Baker,  43  Ind.  App.  26,  bo 
N.  E.  864. 

[zzl     (App.  1909) 

Where  certain  transactions  between  de- 
fendant and  a  railroad  agent,  as  to  the  ship- 
ment of  wool  sued  for,  were  in  themselves  ad- 
missible, conversations  between  defendant  and 
the  agent  explanatory  of  such  transaction, 
though  in  plaintififs  absence,  were  admissible  as 
res  gestae.— Wei ker  v.  Appleman,  90  N.  E.  35. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  303,  307-338. 
1117,   1119. 


§  122.  Before  transaotion  or  OTent. 

[a]  (Sup.  1880) 

In  an  action  for  damages  for  misrepre- 
sentations by  defendant  as  to  the  value  of 
lands  exchanged  for  lands  of  plaintiff,  evi- 
dence of  a  third  party  that  defendant  had  made 
similar  misrepresentations  to  him  at  a  time 
when  the  several  deeds  had  been  signed,  but  not 
delivered,  held  admissible  as  a  part  of  the  res 
gestae.  It  appearing  that  the  title  to  the  lands 
to  be  conveyed  by  plaintiff  was  then  yet  in  the 
father  of  the  witness,  and  that  plaintiff  then 
owed  witness,  who  then  and  there,  before  the 
misrepresentations  were  made,  told  defendant 
that  he  should  induce  his  father  not  to  perfect 
the  title  unless  payment  of  the  debt  to  himself 
were  secured.— Ghormley  v.  Young,  71  Ind.  62. 

[b]  (Sup.  1881) 

In  a  suit  for  assault  and  battery,  evidence 
of  what  the  parties  said  during  the  altercation 
which  was  followed  by  the  assault  is  admis- 
sible ;  and  all  the  words  and  acts  of  the  parties, 
and  not  detached  words  and  sentences,  should 
go  to  the  jury.— Baker  v.  Gausin,  76  Ind.  317. 

[c]  (Sup.  1881) 

Declarations  of  a  brakeman  of  his  in- 
tention to  commit  a  willful  injury  on  a  pas- 
senger, made  several  hours  before  the  act, 
was  admissible  in  evidence  for  the  plaintiff  in 
an  action  against  the  company  for  the  injury. — 
Terre  Haute  &  I.  R.  Co.  v.  Jackson,  81  Ind. 
19. 


[d]  (Sup.  1888) 

In  replevin  for  a  mare  in  the  possession 
of  a  third  person,  and  sold  to  him  by  an  ad- 
ministrator of  decedent,  where  plaintiff  claims 
the  mare  under  a  gift  from  decedent,  declara- 
tions by  the  decedent,  a  day  or  two  before  he 
purchased  the  mare,  that  he  intended  to  buy 
a  colt  for  plaintiff,  and  declarations  after  the 
purchase,  and  while  the  mare  was  ostensibly  in 
his  possession,  that  he  bought  her  for  plaintiff, 
are  admissible  as  part  of  the  res  gestae.— Dur- 
ham v.  Shannon,  116  Ind.  403,  19  N.  E.  190, 
9  Am.  St.  Rep.  800. 

[e]  (Sap.  1890) 

In  an  action  against  a  railroad  for  in- 
juries in  a  crossing  accident,  where  it  appeared 
that  plaintiflTs  mother  was  present  when  plain- 
tiff and  plaintiff's  father,  who  was  killed  in 
the  accident  in  which  plaintiff  was  injured, 
were  leaving  home  on  the  fatal  evening,  what 
was  said  when  they  were  about  to  depart  as  to 
their  destination  was  not  mere  hearsay,  but  was 
a  part  of  the  res  gestae,  and  the  testimony  of 
the  mother  in  regard  thereto  was  admissible.— 
Cincinnati,  I.,  St.  L.  &  C.  R.  Co.  v.  Howard, 
24  N.  E.  892,  124  Ind.  280,  8  L.  R.  A.  593,  19 
Am.  St.  Rep.  96. 

[f]  (App.  1892) 

Declarations  of  a  party  made  during 
the  year  intervening  between  her  first  conver- 
sation with  a  child's  mother,  relative  to  provid- 
ing for  the  child's  education  if  it  should  be 
named  after  her,  and  the  giving  of  a  note  for 
that  purpose,  such  declarations  being  uncon- 
nected with  any  act  forming  part  of  the  trans- 
action, and  only  tending  to  exhibit  the  dispo- 
sition of  the  declarant's  mind  in  the  abstract 
towards  the  mother,  are  not  part  of  the  res 
gestae,  and  will  not  be  received  to  overthrow 
the  contract.— Diffenderfer  v.  Scott,  5  Ind.  App. 
243,  32  N.  E.  87. 

[g]  (App.  1894) 

In  negotiations  for  the  exchange  of  a 
farm  for  a  mill,  a  representation  made  by  the 
owner  of  the  farm  to  the  owner  of  the  mill, 
who  had  never  seen  the  land,  and  relied  upon 
his  representations,  that  it'  was  near  a  thriving 
town,  in  which  a  large  sugar  manufactory  was 
soon  to  be  erected  that  would  employ  100 
hands,  is  a  part  of  the  res  gestae,  and  admissi- 
ble as  such.— Bolds  v.  Woods,  9  Ind.  App.  (J57, 
36  X.  E.  933. 

[h]     (App.  1906) 

In  an  action  for  death  caused  by  explo- 
sions of  dynamite  in  breaking  iron  machinery, 
where  defendants  contended  that  the  work  was 
done  by  an  independent  contractor,  evidence 
that  one  of  the  defendants  told  a  witness  in  the 
morning  of  the  day  of  the  accident  that  he 
would  be  in  another  city  on  that  day  was  not 
admissible  as  a  part  of  the  res  gestae.- Falen- 
der  V.  Blackwell,  39  Ind.  App.  121,  79  X.  E. 
393. 
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[i]  (Sup.  1908) 
It  is  not  error  to  refuse  to  allow  a  wit- 
ness to  state  what  an  elevator  inspector  said 
while  inspecting  an  elevator  as  to  what  he  in- 
tended to  do  in  that  connection,  where  the  in- 
spector testified  that  he  did  such  act;  since 
a  declaration  respecting  a  future  event  is  not 
ordinarily  admissible  as  part  of  the  res  gestse, 
unless  it  tends  to  reveal  motive,  intention,  or 
mental  condition,  and  so  unfolds  the  nature  of 
a  main  fact.— M.  O'Connor  Co.  v.  Gillaspy,  170 
Ind.  428,  83  N.  E.  73& 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  §§  339-350. 

§  123*  —  After  transaotion  or  eTent* 

[a]  (Sup.  1881) 

In  an  action  for  injuries  caused  by  being 
run  over  at  a  railroad  crossing,  statements  of 
the  plaintifiTs  driver,  as  to  the  reason  he  did 
not  see  the  train,  made  half  an  hour  after  the 
accident  and  at  a  different  place,  are  not  ad- 
missible as  part  of  the  res  gestae.— Pittsburg, 
C.  &  St.  L.  R.  Co.  v.  Wright,  80  Ind.  182. 

[b]  (Sap.  1882) 

Evidence  as  to  declarations  made  by  plain- 
tiff in  the  presence  of  defendants  while  lying 
on  the  floor,  where  he  had  been  thrown  by  de- 
fendants, and  while  he  was  calling  for  assist- 
ance against  them,  is  admissible.- Puett  v. 
Beard,  80  Ind.  104. 

[c]  (Sup.  1885) 

In  an  action  for  breach  of  a  covenant 
against  incumbrances,  where  it  appeared  that 
plaintiff  had  discharged  a  judgment  on  the  land, 
and  that  defendant  brought  an  action  in  the 
plaintiff*s  name  to  set  aside  a  sale  of  the  land 
on  the  judgment,  evidence  that  he  stated  to  his 
attorney  in  such  action  that  it  was  the  agree- 
ment that  plaintiff  was  to  take  the  land  sub- 
ject to  the  judgment  was  not  admissible  as  res 
gestae.— Morehouse  v.  Heath,  99  Ind.  509. 

[d]  (Sup.  1886) 

In  a  suit  by  a  wife  seeking  to  have  a  trust 
declared  in  her  favor  in  land  standing  in  her 
husband*8  name,  on  the  ground  that  it  was 
bought  with  her  money,  evidence  that,  as  soon 
as  she  discovered  the  husband^s  action  she  de- 
clared that  her  money  paid  for  the  land,  and 
demanded  that  it  be  conveyed  to  her,  which 
was  done  on  the  same  day,  is  admissible  as 
part  of  the  res  gestae,  and  to  show  the  con- 
sideration for  the  deed. — Mitchell  v.  Colglazier, 
106  Ind.  464,  7  N.  E.  199. 

[e]  (Sup.  1890) 

A  witness  testified  that  plaintiff  showed 
her  a  letter  from  defendant  breaking  the  con- 
tract, "and  asked  me  what  she  ought  to  do 
about  it.  ♦  ♦  ♦  She  wanted  to  know  what 
she  had  best  do.  I  don*t  think  I  gave  her  any 
advice.  I  don't  remember  what  she  did  say. 
She  appeared  to  be  somewhat  troubled  about  it. 
She  was  not  shedding  tears,  but  she  seemed  like 
her  mind  was  bothered."  Held  incompetent,  as 
plaintiff's  declaration  was  made  in  the  absence 


of  defendant,  two  days  after  Ae  received  the 
letter,  and  regarded  the  contract  broken,  and, 
moreover,  was  coupled  with  no  act  of  plaintiff 
indicating  that  she  contemplated  marrying  de- 
fendant. The  declaration  was  therefore  no  part 
of  the  res  gestae.— Jones  v.  Layman,  123  Ind. 
569,  24  N.  E.  363. 

[f]  (Sup.  1892) 

On  the  trial  of  an  issue  as  to  whether 
some  of  the  heirs  of  a  decedent  had  received 
property  from  him  as  an  advancement,  dec- 
larations of  deceased,  made  several  years  after 
the  transaction  took  place,  that  the  transfer  of 
the  property  was  intended  as  an  absolute  gift, 
are  too  remote  to  be  admitted  as  part  of  the  res 
gestae.— Thistlewaite  v.  Thistlewaite,  31  N.  E. 
946,  132  Ind.  355. 

[g]  (Sup.  1892) 

A  brakeman  on  a  flat  car  received  an  in- 
jury in  a  collision  between  such  car  and  a 
detached  portion  of  his  train  while  making  "a 
running  switch."  About  two  minutes  after 
the  injury,  and  while  the  brakeman  was  still 
on  the  car,  the  engineer  left  his  engine,  and 
walked  about  a  car  length,  to  where  the  brake- 
man  was.  Heldf  that  declarations  by  the  en- 
gineer as  to  the  cause  of  the  accident,  where 
they  did  not  refer  to  acts  done  or  matters  hap- 
pening prior  to  the  collision,  were  part  of  the 
res  gestae,  and  admissible  against  the  com- 
pany.—Ohio  &  M.  n.  Co.  V.  Stein,  133  Ind. 
243,  31  N.  E.  180,  32  N.  E.  831,  19  L.  R.  A. 
733. 

[h]     (Sup.  1892) 

A  Statement  of  the  engineer  at  the  time 
and  place  of  an  accident,  to  the  effect  that,  if 
his  engine  had  been  repaired  the  night  before, 
as  he  had  directed,  the  accident  would  not  have 
occurred,  was  not  admissible,  since  it  was  a 
combination  of  an  opinion  and  a  narrative  of  the 
things  that  had  passed.— Ohio  &  M.  Ry.  Co.  v. 
Stein,  133  Ind.  243,  31  N.  E.  180. 

[i]  (Sup.  1894) 
Where  the  consideration  is  denied,  the 
grantee's  entries  against  the  grantor  on  his 
books  are  competent,  as  res  gestae,  to  corrob- 
orate the  grantee's  assertion  that  the  considera- 
tion was  made  up  from  such  charges. — Fleming 
v.  Yost,  137  Ind.  95,  36  N.  E.  705. 

U]  (Sup.  1903) 
In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  passenger  owing  to  the 
sudden  starting  of  the  car  while  she  was  get- 
ting off,  it  was  error  to  permit  a  witness  who 
had  witnessed  the  accident  to  testify  that  she 
stated  to  the  conductor,  just  after  the  passen- 
ger fell,  that,  if  the  car  had  stopped  and  let 
her  off,  it  would  not  have  occurred ;  such  dec- 
laration not  being  res  gestae.— Indianapolis  St. 
R.  Co.  V.  Whitaker,  66  N.  E.  433,  160  Ind.  125. 

[k]     (App.  1903) 

In  an  action  for  assault  and  false  impris- 
onment, a  statement  as  to  what  had  happened, 
made  by  defendant  to  a  policeman  after  plain- 


This  Dlsest  la  compiled  om  tbe  Key-Number  System.    For  explanation,  seevpage  ill. 

Digitized  by  V:iOOQIC 


123 


EVIDENCE,  IV  (B), 


[4  Ind.  Dlff.— Page  520] 


§120 


tiff  had  been  released  and  gone  home,  was  prop- 
erly excluded.— Golibart  v.  Sullivan,  66  Ni  E. 
188,  30  Ind.  App.  428. 

[1]  (Sup.  1905) 
In  an  action  for  injuries  to  one  who  was 
run  down  by  a  street  car,  the  testimony  of  a 
witness  who  saw  the  accident  as  to  remarks 
made  by  him  to  the  motorman  when  he  stopped 
the  car  was  inadmissible. — Indianapolis  St.  R. 
Co.  V.  Taylor,  72  N.  B.  1(H5,  164  Ind.  155. 

[m]     (App.  1905) 

In  an  action  against  a  street  railway  for 
injuries  caused  by  a  collision,  a  statement,  made 
by  the  motorman  to  the  conductor  immediately 
after  the  collision,  that  on  account  of  a  wet 
rail  the  brakes  failed  him  and  caused  the  ac- 
cident, was  admissible,  where  the  time  occupied 
by  the  collision  was  very  brief,  and  the  state- 
ment was  made  in  the  presence  of  all  concern- 
ed and  under  the  immediate  influence  of  the  ac- 
cident, so  that  it  might  be  deemed  to  have  been 
made  spontaneously. — Cincinnati,  L.  &  A.  Elec- 
tric St.  R.  Co.  V.  Stable,  37  Ind.  App.  539, 
76  N.  E.  551,  77  N.  E.  363. 

[n]  (Sup.  1907) 
Where  a  street  car  superintendent  placed  a 
motorman  on  a  car  about  10  o'clock  a.  m.,  and 
about  4:30  o'clock  p.  m.  the  motorman  caused 
a  collision,  resulting  in  plaintiff's  injury,  and 
the  cars  were  run  four  miles  to  another  point, 
where  the  superintendent  came  up  while  em- 
ployes were  stating  how  the  accident  occurred, 
his  declaration  that  he  should  have  known  bet- 
ter than  to  put  the  motorman  on  the  car  was 
inadmissible  as  part  of  the  res  gestae.— Ft. 
Wayne  &  W.  Valley  Traction  Co.  v.  Crosbie, 
169  Ind.  281,  81  N.  E.  474,  13  L.  R.  A.  (N. 
S.)  1214. 

Fob  Cases  from  Otueb  States, 

See  20  Cent.  Dig.   Evid.  §§  351-368. 

$  124.  Acts    and    stAtements    of    person 
•iok  or  injured. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  369-387. 
See,   also,   13  Cyc.  p.  200;    note,  34  Am. 
Rep.  479. 

§  125.  — —  In  general. 

[a]  (Sup.  1884) 

Statements  of  a  sick  person  as  to  the  na- 
ture and  symptoms  of  the  illness  under  which 
he  is  laboring  are  admissible  as  original  evi- 
dence.—De  Pew  v.  Robinson,  95  Ind.  109. 

[b]  (Sup.  1889) 

In  an  action  by  an  administrator  to  re- 
cover damages  for  the  negligence  of  defendant 
railroad  company  causing  the  death  of  his  in- 
testate, declarations  of  the  decedent,  which  were 
made  immediately  after  he  was  injured,  and 
while  he  was  being  extricati?d  from  under  the 
wheels  of  the  car,  are  admissible  as  part  of  the 
res  gestffi.— Louisville,   N.  A.   &  C.  R.   Co.  v. 


Buck,  116  Ind.  560,  19  N.  E.  453,  2  L.  R.  A. 
520,  9  Am.  St.  Rep.  883. 

[c]  (App.  1891) 

In  an  action  for  the  loss  of  services  of 
plaintifiTs  minor  son,  whose  death  was  alleged 
to  have  been  caused  by  defendant's  negligence, 
statements  of  the  son  as  to  the  cause  of  the  ac- 
cident, and  that  he  alone  was  in  fault,  are 
not  admissible  against  plaintiff  as  admissions, 
as  the  right  of  action  is  personal  to  plaintiff, 
and  deceased  could  not  bind  him  by  admissions 
against  his  interest,  but  are  competent  as  part 
of  the  res  gests.— Louisville,  E.  &  St.  L.  Con- 
sol.  R.  Co.  V.  Berry,  2  Ind.  App.  427,  28  N.  E. 
714. 

[d]  (Sup.  1909) 

Declarations  of  an  injured  person  which 
are  the  natural  outgrowth  of  and  tend  to  illus- 
trate the  occurrence  giving  rise  to  litigation, 
made  so  nearly  contemporaneous  therewith  as 
to  be  in  the  presence  of  the  transaction,  and 
under  such  circumstances  as  necessarily  prevent 
deliberation,  are  admissible  as  a  part  of  the 
res  gestfle.— Ft.  Wayne  &  W.  V.  Traction  Co.  t, 
Roudebush,  88  N.  E.  676. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  369-371;   15 
Cent.  Dig.  Death,  §  81. 

§  126.  —  Statements  as  to  oanse  of  in« 
Jury, 

[a]  (Sup.  1867) 

In  an  action  against  a  railroad  for  in- 
juries to  plaintiff^s  son,  the  latter's  declara- 
tions, made  the  day  following  the  injury,  as  to 
the  cause  of  the  accident,  showing  that  he  was 
acting  in  violation  of  orders,  and  in  a  way  pro- 
hibited by  the  railroad's  regulations,  were  not 
admissible  as  against  plaintiff.— Ohio  &  M.  R. 
Co.  V.  Ilammersley,  28  Ind.  371. 

[b]  (App.  1894) 

In  an  action  for  death  by  wrongful  act, 
statements  by  deceased  as  to  the  cause  of  the 
accident,  made  10  minutes  thereafter,  and  aft- 
er he  was  removed  to  another  place,  are  not 
admissible  as  res  gestae.— Cleveland,  0.,  O.  & 
St.  L.  R.  Co.  V.  Sloan,  11  Ind.  App.  401,  39 
N.  E.  174. 

[c]  (App.  1907) 

In  an  action  for  injuries  to  a  passenger, 
resulting  from  his  forcible  ejection  from  a 
train,  a  witness  testified  that,  after  plaintiff 
fell  off  the  train,  witness  went  back  to  plain- 
tiff, reaching  him  not  over  three  or  four  min- 
utes from  the  time  plaintiff  fell  off,  and  that 
a  couple  of  minutes  later  the  conductor  came 
back  and  stated  that  plaintiff  had  stepped  off 
the  train  backwards,  but  that  plaintiff  denied 
it,  and  said,  "You  pushed  me  off."  Held^  that 
there  was  no  reversible  error  in  admitting  such 
testimony.— Pittsburgh,  C,  C.  &  St  L.  R.  Co. 
V.  Haislup,  39  Ind.  App.  394,  79  N.  E.  1035. 

Declarations  made  immediately  after  an 
injury  by   the   injured   party   or  other  person 
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present,  asserting  the  circumstances  of  the 
event,  are  admissible  as  a  part  of  the  res  ges- 
t«.— Id. 

[d]     (Sup.  1909) 

The  declarations  of  a  motorman  fatally  in- 
jured in  a  collision  between  cars  made  about  a 
minute  after  the  accident  as  he  was  lying  in 
the  wreckage  of  his  car  in  response  to  an  ex- 
clamation inquiring  of  the  cause  of  the  acci- 
dent, to  the  effect  that  he  should  have  had  a 
clear  track  until  a  specified  time  ws  admissible 
as  a  part  of  the  res  gestae.— Ft.  Wayne  &  W. 
V.  Traction  Co.  v.  Roudebush,  88  N.  E.  676. 

Fob  Oases  fboh  Other  States, 

See  20  Cent.  Dig.  Evid.  ff  372-376. 

I  127.  — —  Statements  as  to  and  expres- 
sions of  personal  injnrj  or  snf- 
ferins* 

Statements  to  physicians,  see  post,  f  128. 

la]    (Sup.  1839) 

Evidence  offered  by  plaintiff,  that  he  com- 
plained of  the  injury  recently  after  it  was 
received,  is  admissible.— Yost  v.  Ditch,  5  Blackf. 
184. 

[b]  (Sup.  1879) 

In  an  action  for  personal  injuries  in  which 
it  was  shown  that  plaintiff  had  sprained  a  limb 
and  had  been  injured  internally,  complaint  by 
plaintiff  of  pain  caused  by  the  injury  is  ad- 
missible.—Town  of  Elkhart  y.  Ritter,  66  Ind. 
136. 

[c]  (Sup.  1883) 

The  representations  of  a  sick  or  injured 
person,  as  to  the  nature,  symptoms,  and  effects 
of  the  disease  or  injury  under  which  he  is  suf- 
fering at  the  time,  are  competent  evidence  tend- 
ing to  show  his  actual  condition. — De  Pew  v. 
Kobinson,  D5  Ind.  109. 

[d]  (Sup.  1884) 

In  an  action  for  personal  injuries,  state- 
ments of  plaintiff  as  to  the  character  of  the 
pain,  made  at  the  time  of  the  injury,  is  ad- 
missible.-Board  of  Com'rs  of  Porter  County  v. 
Dombke,  94  Ind.  72. 

£e]      (Sup.  1886) 

In  an  action  for  personal  injuries,  com- 
plaints and  expressions  of  present  pain  on  the 
part  of  the  injured  person  are  admissible  in 
evidence. — CJarthage  Turnpike  Co.  v.  Andrews, 
102  Ind.  138,  1  N.  B.  364,  52  Am.  Rep.  653. 

[f]  (Sup.  1886) 
Where  it  becomes  important  to  illustrate 
the  physical  or  mental  condition  that  an  in- 
dividual either  at  the  time  an  injury  is  re- 
ceived or  from  thence  to  the  time  of  an  inquiry 
as  to  its  severity,  effect  and  nature,  expressions 
or  declarations  of  present  existing  pain  or  mal- 
ady, or  of  its  locality,  whether  made  at  the 
time  the  injury  is  received  or  subsequent  to  it, 
are  admissible  in  evidence,  regardless  of  the 
person  to  whom  they  are  made. — Cleveland,  C, 


C.  &  I.  R  Co.  V.  Newell,  3  N.  m  836.  104  Ind. 
264,  54  Am.  Rep.  312. 

[g]      (Sup.  1886) 

The  declarations  of  an  injured  person  in- 
dicative of  present  pain  are  competent— Louis- 
ville, N.  A.  &  C.  R.  Co.  v.  Falvey.  104  Ind. 
409,  3  N.  B.  389,  4  N.  B.  908. 

[h]     (Svp.  1888) 

Statements  describing  the  location  and 
character  of  plain tiff*s  injuries,  made  by  her  to- 
a  physician  the  morning  after  the  injury,  are 
competent.— Louisville,  N.  A.  &  C.  R.  Co.  v. 
Wood,  113  Ind.  644,  14  N.  B.  572,  16  N.  E. 
197. 

[1,  J]   (Svp.  1888) 

Declarations  of  an  injured  person  indicat- 
ing existing  imin  and  suffering  and  expressive  of 
it  are  competent  evidence,  although  narratives 
of  past  occurrences  are  not.— Board  of  Com*rs 
of  Hancock  County  v.  Leggett,  115  Ind.  544, 
18  N.  E.  53. 

[k]     (App.1892) 

Evidence  that,  the  next  day  after  the  inju- 
ry, plaintiff*s  father  saw  her  at  her  home,  and 
was  looking  at  her  head  and  neck,  and  that  she 
said:  'Ta,  don't  hold  my  neck.  It  is  pretty 
near  broke,"— was  but  an  exclamation  of  pres- 
ent pain,  and  not  a  narrative  of  what  had  pre- 
viously occurred.— Sturgeon  v.  Sturgeon,  4  Ind. 
App.  232,  30  N.  E.  805. 

[1]     (Sup.  1893) 

It  is  proper  to  prove  expressions  of  pain 
made  by  plaintiff  at  the  time  of  the  pain, 
though  after  the  injury,  and  it  is  immaterial 
that  the  expressions  ara  made  in  the  course  of 
a  conversation.— Chicago,  St.  L.  &  P.  R.  Co. 
V.  Spilker,  134  Ind.  380,  33  N.  E.  280,  34  N. 
E.  218. 

[m]     ^Snp.  1893) 

In  an  action  for  personal  injuries,  evi- 
dence of  plaintiff's  expressions  of  pain  between 
the  time  of  the  accident  and  the  commence- 
ment of  suit  is  admissible.— Cleveland,  C,  C.  & 
St.  Jj.  R.  Co.  V.  Prewitt,  134  Ind.  557,  33  N. 
E.  367. 

[D]     (Sup.  1894) 

In  an  action  for  personal  injuries,  dec- 
larations of  pain  and  suffering  by  the  plain- 
tiff after  the  occurrence,  and  up  to  the  time 
of  bringing  the  action,  are  admissible.— Board 
of  Com'rs  of  Jackson  County  v.  Nichols,  13i> 
Ind.  611,  38  N.  E.  526. 

[o]      (Sup.  1885) 

In  an  action  for  personal  injuries,  plain- 
tiff's expressions  of  present,  existing  pain,  and 
its  locality,  were  competent  evidence.— Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  MiUer,  141  Ind. 
533,  37  N.  E.  343. 

[p]      (App.  1895) 

Statements  made  by  a  person  suffering 
from  a  physical  injury  as  to  her  condition  and 
as  to  existing  pain  are  admissible  as  original 
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evidence  to  prove  the  injury  and  pain,  though 
not  made  to  a  medical  attendant. — Anderson  y. 
Citizens'  St.  R.  Co.,  12  Ind.  App.  194,  38  N.  E. 
1109. 

[q]     (App.  1895) 

In  an  action  for  personal  injuries,  ex- 
clamations and  expressions  of  present  sufifering 
by  plaintiff  on  account  of  the  injury  are  admis- 
ijible,  though  made  some  time  thereafter. — Island 
Coal  Co.  V.  Risher,  40  N.  E  158,  13  Ind.  App. 
08. 

[r]  (App.  1898) 
In  a  personal  injury  action,  evidence  of 
declarations  and  complaints  made  by  the  plain- 
tiff concerning  his  suffering  at  the  time  he  made 
them  is  admissible.— City  of  Alexandria  v. 
Young,  51  N.  E.  109,  20  Ind.  App.  672. 

[8]  (App.  1898) 
Declarations  of  an  injured  person  indica- 
tive of  existing  pain  are  competent,  though 
made  long  after  the  injury,  which  was  perma- 
nent.—City  of  Huntington  v.  Burke,  52  N.  E. 
415,  21  Ind.  App.  G55. 

[t]  (App.  1901) 
In  an  action  for  injuries  by  an  assault,  a 
<luestion  was  asked  plaintiff's  playmate  as  to 
'"what  complaint,  if  any,  plaintiff  ever  made  of 
any  suffering  at  the  time  plaintiff  was  talking  to 
witness,  any  of  the  times  during  the  past  two 
years";  and  witness  answered  that  plaintiff 
"complained  about  her  head,  and  that  she  was 
not  feeling  well."  Motions  to  strike  out  ques- 
tion and  answer  as  concerning  matters  of  opin- 
ion, and  not  relating  to  present  pain  and  suf- 
fering, were  overruled.  Held,  that  there  was 
no  error,  as  expressions  indicating  pain  and 
suffering  are  competent  to  show  the  extent  of 
latent  injuries.— Treschman  v.  Treschman,  61  N. 
E.  961,  28  Ind.  App.  206. 

[u]      (Sap.  1903) 

In  an  action  for  injuries,  evidence  that 
plaintiff  complained  of  pain  to  his  wife  is  ad- 
missible, though  the  complaints  were  not  made 
at  the  time  or  shortly  after  the  accident. — In- 
diana R.  Co.  V.  Maurer.  66  N.  E.  156,  160  Ind. 
25. 

[V]     (Sup.  1904) 

In  an  action  for  personal  injuries  it  was 
■competent  to  prove  expressions  of  pain  and 
suffering  or  indication  of  such  condition  by 
groans  or  cries,  and  that  plaintiff  after  the  in- 
jury **complained  of  his  side."— Indianapolis  St. 
R.  Co.  V.  Schmidt,  71  N.  B.  201,  163  Ind. 
360. 

[w]     (App.  1904) 

Declarations  of  an  injured  person,  connect- 
ed with  existing  suffering  and  expressions  of  it, 
but  not  an  account  of  the  manner  in  which  he 
received  them,  may  be  given  in  evidence  in  an 
action  for  the  injuries;  and  the  interval  of  time 
between  the  injury  and  expression  of  pain  goes 
to  the  weight  of  the  testimony,  and  not  to  its 
admissibility.     Opinion    (1903)   68   N.    E.   191, 


withdrawn  on  rehearing.— Southern  Indiana  R. 
Co.  V.  Davis,  69  N.  E.  550,  32  Ind.  App.  569. 

[x]  (App.  1904) 
In  a  personal  injury  action,  plaintiff's  hus- 
band was  asked  to  state— using  her  language — 
what  exclamation  of  pain,  if  any,  his  wife  had 
given  since  the  date  of  the  accident.  The  wit- 
ness answered,  *'She  says,  *My  back  and  hip 
hurts  me.* "  Held  admissible,  as  an  expression 
of  present,  existing  pain. — Cleveland,  C,  C.  & 
St.  L.  R.  Co.  v.  Carey,  71  N.  E.  244,  33  Ind. 
App.  275. 

[y]     (App.  1905) 

Plaintiff  in  an  action  for  personal  injury 
may  show  that  he  complained  of  pain  after  the 
accident. — Indianapolis  St.  R.  (IJo.  v.  Haver- 
stick,  74  N.  B.  34,  35  Ind.  App.  281,  111  Am. 
St.  Rep.  163. 

[z]  (App.  1909) 
Complaints  of  plaintiff  as  to  her  ankle  and 
hip  made  on  the  second  visit  of  witness  to 
plaintiff  after  the  accident  are  competent  in  an 
action  for  the  injurj'.— Indianapolis  &  M.  Rapid 
Transit  Co.  v.  Walsh,  90  N.  E.  138. 

[£z]    (Sup.  1910) 

Where  the  bodily  or  mental  sufferings  of  a 
person  are  to  be  proved,  the  natural  exclama- 
tions and  expressions  of  such  person,  which  are 
the  spontaneous  manifestations  of  pain,  and 
naturally  flow  from  the  pain  suffered  at  the 
time,  are  competent  evidence;  and  hence,  to 
prove  the  mental  suffering  of  a  person  injured  by 
a  machine,  evidence  that  he  came  running  out  of 
the  room  only  a  second  or  two  after  the  injury 
and  exclaimed  **My  God !  what  will  my  poor 
mother  do?"  was  admissible,  and  was  not  a  self- 
serving  declaration. — ^Thomas  Madden,  Son  & 
Co.  V.  Wilcox,  91  N.  E.  933. 

For  Oases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §i  377-382. 

§  128.  —  Statement*  to  physietana. 

[a]  (Sup.  1S86) 

Where  medical  experts  are  ordered  by  the 
court  to  examine  the  plaintiff,  and  this  is  done 
upon  the  motion  of  the  defendant,  it  would 
seem  that  what  was  said  by  the  plaintiff  during 
the  course  of  the  medical  examination  in  answer 
to  questions  asked  by  the  medical  experts  should 
go  in  evidence.— Louisville,  N.  A.  &  C.  R,  Co. 
V.  Falvey,  3  N.  E.  389,  4  N.  E.  908,  104  Ind. 
409. 

[b]  (Sup.  1889) 

In  an  action  for  personal  injuries,  testimo- 
ny of  a  surgeon  who  attended  plaintiff,  concern- 
ing statements  made  to  him  by  plaintiff,  as  to 
the  nature  and  location  of  his  pain,  is  admis- 
sible.—Board  of  Com'rs  of  Wabash  County  v. 
Pearson,  120  Ind.  426,  22  N.  E.  134,  16  Am. 
St.    Rep.   325. 

[c]  (App.  1894) 

Declarations  made  by  a  boy  10  minutes 
after  he  was  run  over  by  a  street  car,  to  the  doo- 
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tor,  while  being  taken  away  in  an  ambulance, 
as  to  how  the  accident  happened,  are  not  part 
of  the  res  gests. — Citizens*  St.  R.  Co.  of  In- 
dianapolis T.  Stoddard,  10  Ind.  App.  278,  37 
N.  E.  723. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  f{  383-387. 


(C)  SIMILAR    FACTS    AND    TRANSAC- 
TIONS. 
^Ve- 
in  actions  for  injuries  at   railroad  crossings. 
Railroads,  §  347. 
From  defects  or  obstructions  in  streets  or 
highways.    Municipal  Corporations,  § 
818. 
From  fires  set  by  locomotives.    Railroads, 

§    481. 
B>om  negligence  in  general.     Negligence, 

§  125. 
From  nuisances.     Nuisance,  §  49. 
To  animals  on  or  near  traclcs.    Railroads, 

S  442. 
To  passengers.    Carriers,  §  317. 
To  servants.    Master  and  Servant,  §  270. 
In  actions  or  counterclaims  for  breach  of  war- 
ranty.    Sales,  §  440. 
In  actions  to  foreclose   mechanic's  lien.     Me- 
chanics' Liens,  §  280. 
Other  offenses.    Criminal  Law,  §§  360-373. 
To  show  authority  of  agent     Principal  and 
Agent,  §  120. 
Existence     of    agency.      Principal    and 
Agent,  §  20. 

I  129.  BelatioA  to  iMnes  in  general. 

[a]  (Sup.  1854) 

Where  a  vendee  seeks  to  set  aside  a  sale 
on  the  ground  of  fraudulent  misrepresentations 
of  tiie  vendor,  evidence  of  fraudulent  sales  to 
other  persons,  effected  by  similar  misrepresen- 
tations, of  which  the  vendee  had  no  Imowledge 
at  the  time  of  the  sale  to  him,  is  inadmissible.— 
Kischof  V.  Coffelt,  6  Ind.  23. 

[b]  (Svp.  185&) 

To  a  suit  by  the  pledgor  against  the 
pledgee,  for  the  value  of  a  note  deposited  as  se- 
curity, the  defense  was  that  the  pledgee  had 
bought  the  note.  Held,  that  evidence  that  the 
pledgor  had  previously  offered  to  sell  the  note  to 
a  third  person  for  much  less  than  its  face  was 
not  competent  to  prove  a  sale  to  the  pledgee 
at  that  price.— Depuy  v.  Clark,  12  Ind.  427. 

[c]  (Sup.  1862) 

A.  gave  a  power  of  attorney  to  B.,  author- 
izing him  to  sell,  assign,  transfer,  trade,  and 
dispose  of  certain  lands,  either  for  cash  or  other 
property.  B.  having  rented  a  mill  taken  by  him 
in  exchange  to  C,  it  was  held,  upon  the  issue 
as  to  his  authority  to  so  rent  it,  that  it  was 
competent  to  show  that  B.  had  acted  as  A.*s 
agent  in  renting  other  lands  exchanged  under 
the  power  of  attorney. — Hitchens  v.  Ricketts,  17 
Ind.  625. 


[d]  (Sup.  1862) 

In  an  action  by  a  physician  for  services, 
testimony  by  defendant  that  plaintiff  had  been 
his  family  physician,  and  had  charged  him  for 
previous  and  similar  services  at  lower  rates, 
and  that  no  contract  was  made  for  the  services 
in  suit,  was  competent  as  tending  to  establish 
an  implied  contract  as  to  the  prices  to  be  charg- 
ed for  the  services  sued  for.— Sidener  v.  Fetter, 
19  Ind.  310. 

[e]  (Sup.  1862) 

On  the  defense  of  false  representations  in- 
ducing defendant  to  execute  a  note,  it  is  not 
competent  for  him  to  prove  that  the  same  repre- 
sentations were  made  to  another,  to  show  that 
they  were  made  to  him.— Corbin  v.  B'lack,  19 
Ind.  459. 

[f]  (Sup.  1863) 

In  an  action  involving  the  existence  of  a 
contract  of  partnership  made  by  two  firms, 
where  the  contract  was  executed  on  the  part 
of  one  firm  by  one  member  of  it  only,  evidence 
that  a  single  member  had  previously  made  simi- 
lar contracts  with  the  approval  of  his  firm,  and 
letters  from  the  other  members  of  the  firm  show- 
ing such  approval,  are  admissible  to  establish  a 
presumption  of  the  concurrence  of  the  other 
partners.— Buckingham  v.  Hanna,  20  Ind.  110. 

[g]  (Sup.  1878) 

Under  a  complaint  in  an  action  to  recover 
damages  for  the  wrongful  obstruction  of  a  water 
course,  alleging  the  tort  to  have  been  commit- 
ted on  a  particular  day,  evidence* of  similar 
torts  previously  committed  was  inadmissible. — 
Noah  V.  Angle,  63  Ind.  425. 

[h]     (Sop.  1882) 

In  order  to  prove  fraud  on  the  part  of  the 
buyer,  consisting  of  his  failure  to  disclose  the 
real  maker  of  a  note  given  for  the  purchase 
price,  evidence  of  conversations  with  other  per- 
sons, showing  his  knowledge  of  the  identity  of 
the  maker,  is  admissible,  though  it  tends  to 
prove  that  the  buyer  attempted  to  perpetrate 
similar  frauds.— Parrish  v.  Thurston,  87  Ind. 
437. 

[1]  (Snp.  1886) 
Where,  in  an  action  on  a  note  against  a 
surety,  defendant  concedes  that  he  signed  one 
note  as  surety,  and  plaintiflTs  witness  swears 
that  defendant  signed  the  note  in  suit  on  a  par- 
ticular date,  defendant,  under  a  plea  of  non 
est  factum,  may  prove  that  on  a  different  date 
he  signed  a  different  note  as  surety  for  the  same 
person.— Reyman  v.  Parker,  106  Ind.  412,  6  N. 
E.  925. 

[j]  (App.  1893) 
In  an  action  against  a  railroad  company 
for  the  value  of  hay  delivered  to  it  for  ship- 
ment and  alleged  to  have  been  destroyed  owing 
to  defendant's  failure  to  furnish  cars  to  trans- 
port it,  defendant  having  been  allowed  to  prove 
the  number  of  cars  furnished  from  the  date  of 
plaintiff's  request  therefor  until  the  time  of  his 
loss,  evidence  of  what  cars  were  furnished  plain- 


Tliis  Disest  ii  oompiled  on  the  Key-Nnmber  Syftem.    For  ezpIanation/i^e-pAge  ill. 


Digitized  by" 


§12t 


EVIDBNCE,  IV  (C). 


[4  Ind.  Dig.-Page  524] 


§  13t 


tifC  and  what  shipments  were  made  on  other  oc- 
casions was  properly  excluded  as  immaterial, 
since,  if  the  cars  shown  to  have  heen  furnished 
were  sufficient,  it  was  all  that  could  have  been 
required  of  defendant— E)vansville  &  T.  H.  R. 
Co.  V.  Keith,  8  Ind.  App.  57,  35  N.  B.  290. 

[k]     (App.  1894) 

On  the  question  as  to  the  terms  of  a  con- 
tract for  the  services  of  a  stallion,  evidence 
of  contracts  made  by  the  owner  with  other  per- 
sons is  not  admissible.— Evans  v.  Koons  (Ind. 
App.)  38  N.  E.  350,  10  Ind.  App.  (JOS. 

[1]  (App.  1895) 
On  an  issue  as  to  whether  defendant's 
wife  purchased  goods  from  plaintiff  on  her 
husband's  account,  or  on  the  credit  and  for  the 
use  of  a  sanitarium  company  of  which  he  was 
manager,  plaintift  may  show  that,  at  about  the 
same  time,  defendant  and  his  wife  bought  goods 
from  other  persons,  for  the  use  of  the  sanitari- 
um, in  defendant's  name  and  on  his  own  credit. 
—Moore  v.  Schrader,  14  Ind.  App.  69,  42  N.  B. 
490. 

[m]     (App.  1896) 

Where  decedent,  prior  to  her  death, 
lived  with  the  family  of  her  son-in-law,  evi 
dence  that,  while  she  lived  with  her  other  chil 
dren,  no  charge  was  made  for  her  maintenance, 
is  admissible  in  an  action  against  her  ad 
ministrator  by  said  son-in-law  to  recover  for 
board  and  services  rendered.— IIuflTord  v.  Neher, 
15  Ind.  App.  396,  44  N.  E.  61. 

[n]  (App.  1905) 
On  the  issue  as  to  the  terms  of  a  contract 
of  employment,  evidence  of  the  terms  of  con- 
tracts with  other  employes  is  irrelevant.— 
Featherstone  Foundry  &  Machine  Co.  v.  Cris- 
well,  75  N.  E.  30,  36  Ind.  App.  681. 

Fob  Oases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  |f  388-393,  395- 

398;   7  Cent.  Dig.  Bills  &  N.  |  1736;  8 

Cent.  Dig.  Brok.  §  109. 
See,  also,  17  Cyc.  p.  274;    note,  19  L.  R. 

A.  733. 

9  130.  Exolmion  as  res  inter  alios  aeta. 

[a]  (Sup.  18G6) 

A.  and  13  others  were  defendants  in  a  cause. 
B.  sued  A.  for  his  services  as  a  lawyer  in  said 
cause.  A.  offered  testimony  to  prove  that  one 
of  his  co-defendants  had  paid  B.  $40,  and  an- 
other $12,  for  his  services  as  attorney  in  said 
cause.  The  court  refused  to  admit  the  evidence. 
The  jury  gave  a  general  verdict  for  the  plaintiff 
for  $40,  and  found  specially  that  the  services 
in  question  were  rendered  for  B.  alone,  and  that 
he  alone  was  liable  to  pay  for  them.  Held, 
that  the  evidence  was  not  pertinent  to  the  case, 
and  was  therefore  inadmissible.— Fleming  v. 
Flagg,  8  Ind.  363. 

[b]  (Sup.  1867) 

Where,  in  a  suit  to  subject  to  a  money 
judgment   lands  alleged   to  have   been   fraudu- 


lently conveyed,  it  appeared  that  one  parcel 
had  been  conveyed  to  a  person  not  a  party  to 
the  suit,  but  that  the  issue  could  be  determined 
without  affecting  his  interest,  evidence  that  he 
had  paid  the  full  value  of  the  tract  was  not 
admissible.— Wood  y.  Ostram,  29  Ind.  177. 

[c]  (Sup.  1880) 
In  an  action  against  a  son  to  recover  for 
medical  treatment  of  his  parents  alleged  to  have 
been  performed  at  his  special  instance  and  re- 
quest, evidence  that  third  parties  had  furnished 
necessaries  to  the  parent  at  his  request  is  in- 
admissible.—Becker  V.  Gibson,  70  Ind.  239. 

Foe  Cases  from  Other  States, 
See  20  Cent.  Dig.  E)vid.  |  403* 
See,  also,  17  Cyc.  pp.  274-289. 

S  131.   Similarity  of  oonditionfl. 

[a]  (Sap.  1874) 

On  trial  of  an  action  against  a  telegraph 
company  for  negligence  in  allowing  telegraph 
poles  to  fall  and  suspend  the  wires  across  the 
highway,  so  that  plaintiff*s  horse  and  carriage 
were  injured,  the  soundness  of  the  telegraph 
poles  being  in  issue,  evidence  of  the  condition 
of  poles  40  or  (K)  rods  from  the  place  of  the- 
accident  is  inadmissible  to  show  'the  condition 
of  the  poles  at  the  spot,  where  there  is  no  evi- 
dence to  show  that  the  poles  were  all  of  one 
kind,  put  up  at  the  same  time,  and  equally 
exposed  to  the  elements. — Western  Union  TeL 
Co.  V.  Levi,  47  Ind.  552. 

[b]  (Sup.  1876) 

Where,  upon  the  trial  of  an  action,  the 
question  in  issue  was  whether  a  certain  ditch- 
ing machine,  sold  with  warranty  by  the  plain- 
tiff to  the  defendant,  would  i>erform  in  a  cer- 
tain manner  at  a  certain  place  as  specified  in 
the  warranty,  held,  that  evidence  as  to  the  man- 
ner in  which  it  performed  at  a  certain  place 
in  another  state  was  competent,  as  tending  to 
prove  its  capacity  at  the  place  specified  in  the 
warranty.— Baber  v.  Rickart,  52  Ind.  594. 

[c]  (App.  1898) 

In  an  action  to  recover  for  the  price  of  gas 
furnished  defendant,  the  answer  set  up  a  coun- 
toLclaim,  alleging  that  the  amount  furnished 
was  insufficient  to  comply  with  the  contract. 
Held  error  to  admit  evidence  of  other  persons 
receiving  gas  from  the  same  main  as  defendant 
that  during  the  time  in  question  they  had  no  gas 
at  times,  where  it  was  not  shown  that  their 
connections  with  the  main  were  of  the  same 
character  as  that  of  defendant. — Washington 
Tp.  B'armers'  Co-operative  Fuel  &  Gas  Laght 
Co.  V.  McCormick,  49  N.  E.  1085,  19  Ind.  App. 
603. 

[d]  (App.  1900) 

In  an  action  for  damages  for  wrongfully 
shutting  off  the  gas  supply  to  plaintiff's  house, 
it  is  not  error  to  permit  a  witness  to  answer  a 
question  regarding  the  supply  of  gas  in  other 
buildings,  if  an  offer  is  made  to  show  that  those 
buildings  were  attached  to  the  pipes  by  means 
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that  would  furnish  as  much  or  more  gas  than 
the  appliances  in  plaintiffs  house.— Indiana 
Natural  &  Illuminating  Gas  Co.  v.  Anthony, 
58  N.  E.  868,  2C  Xnd.  App.  307. 

PoB  Oases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  |§  399-402. 
See,  also,  17  Cyc.  pp.  284,  288,  289. 

1 133*  SbowiBC     intent     or    malioe     or 
motiTe. 

PoB  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  i|  302,  394,  404, 
405. 

1 135.  Fraud. 

[a]  (Sup.  1896) 

In  an  action  to  set  aside  a  conveyance  as 
in  fraud  of  creditors  of  the  grantor,  evidence  of 
other  conveyances  or  incumbrances  executed  by 
iiim  at  about  the  same  time,  the  result  of  which 
-was  to  strip  him  of  bis  available  property,  is 
^admissible  to  show  his  fraudulent  intent.— Hoff- 
jnan  v.  Uenderson,  44  N.  E.  029,  145  Ind.  613. 

[b]  (App.  1901) 

In  an  action  for  fraudulent  representations 
in  procuring  an  application  and  a  note  for  the 
first  year's  premium  for  a  life  policy,  proof 
that  the  soliciting  agents  of  the  insurer  made 
■similar  representations  for  a  similar  purpose 
to  other  persons  living  in  the  neighborhood, 
and  on  receiving  applications  and  premiums 
•delivered  similar  policies  to  other  applicants, 
was  admissible  on  the  issue  of  intent.— Hartford 
lAte  Ins.  Co.  v.  Hope,  40  Ind.  App.  354,  81  N. 
E.  595,  1088. 

PoR  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §|  392,  394,  404, 
405;  7  Cent.  Dig.  Bills  &  N.  §  1718; 
24  Cent.  Dig.  Fraud.  Conv.  §f  830,  842, 
861. 

I  137.  Showing  knowledffe. 

[a]  (Sup.  1898) 

In  an  action  to  cancel  notes  as  forgeries, 
testimony  that  defendant,  disguised,  had  tried 
to  sell  the  notes  in  question  to  witness,  and  the 
admission  in  evidence  of  a  forged  note,  which 
she  had  sold  him  some  time  before,  was  com- 
petent as  showing  defendant's  purpose,  and  her 
guilty  knowledge  of  the  notes  in  question.— Mil- 
ler V.  Dill,  49  N.  E.  272,  149  Ind.  326. 

[b]  (Sup.  1899) 

On  an  issue  as  to  the  liability  of  a  railroad 
company  to  an  employ^  for  improper  treatment 
by  a  physician  employed  in  a  hospital  maintain- 
ed by  the  company,  evidence  of  the  improper 
treatment  of  another  patient  by  such  physician 
during  the  same  time  is  admissible  on  the  ques- 
tion of  the  company's  knowledge  of  the  physi- 
cian's incompetency.— Wabash  R.  Co.  v.  Kelley, 
52  X.  E.  152,  54  N.  E.  752,  153  Ind.  119. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  B)vid.  §f  404,  405. 


1 139.  Sliowiac  enstom  or  course  of  bnsi« 


[a]  (App.  1906) 
In  an  action  for  causing  death  by  the  ex- 
plosion of  dynamite  to  break  up  iron  machinery, 
though  defendants  contended  that  the  work  was 
done  by  an  independent  contractor,  evidence 
that  he  prepared  and  exploded  the  charges  of 
dynamite  in  the  same  manner  as  be  did  for  oth- 
er parties  when  he  worked  for  them  was  prop- 
erly excluded.— Falender  v.  Blackwell,  39  Ind. 
App.  121,  79  N.  E.  393. 

For  Oases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  f  415. 
See,  also,  17  Cyc.  p.  281. 

S 140.   Showing    metlioda   of   proTentlnc 
injnrj. 

Motion  to  strike  out,  see  Trial,  {  89. 

For  Cases  from  Other  States. 
■See  20  Cent.  Dig.  Evid.  §  407. 

$141.   Other  injuries  or  aooidents  from 
same  or  similar  oanses. 

In  action  for  damage  from  eaves  drip,  see  Wa- 
ters AND  Water  Courses,  S  126. 

In  actions  for  injuries  at  railroad  crossings, 
see  Railroads,  i  347. 

In  actions  for  injuries  from  defects  in  sewers, 
see  Municipal  Corporations,  S  845. 

In  actions  for  injuries  from  defects  in  toll  road, 
see  Turnpikes  and  Toll  Roads,  §  49. 

In  actions  for  injuries  from  defects  or  obstruc- 
tions in  streets  or  highways,  see  Municipal 
Corporations,   I  818. 

s 

In  actions  for  injuries  from  fires  set  by  locomo- 
tives, see  Railroads,  f  481. 

In  actions  for  injuries  from  negligence  in  gen- 
eral, see  Negligence,  {  125. 

In  actions  for  injuries  from  nuisances,  see 
Nuisance,  §  49. 

In  actions  for  injuries  to  animals  on  or  near 
tracks,  see  Railroads,  {  442. 

In  actions  for  injuries  to  servants,  see  Master 
AND  Servant,  f  270. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  406,  408-413. 
See,  also,  16  Cyc.  pp.  288,  289;    notes,  44 
Am.  Rep.  694,  57  Am.  Rep.  912. 

S  142.   Sbowins  Talne. 

[a]  (Sap.  1857) 

The  fact  that  sales  of  patent  rights  have 
been  made  in  another  state  is  admissible  to  show 
tbe  value  of  the  patent  in  this  state.—Gatling 
V.  Newell,  9  Ind.  572. 

[b]  (Sup.  1881) 

On  an  issue  as  to  tbe  value  of  corn  and 
fodder  fed  by  plaintiff  to  defendant's  cattle, 
testimony  of  a  witness  living  12  miles  distant, 
as  to  the  value  of  such  fodder  in  his  neighbor- 
hood during  the  time  the  cattle  were  fed,  is  com- 
petent as  having  some  tendency  to  prove  the 
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value   of  the  com  and  fodder  fed.— Foster  v. 
Ward.  75  Ind.  594. 

[c]  (Sup.  1881) 

On  an  issue  as  to  the  damage  to  land 
caused  by  the  construction  of  a  railroad  through 
it,  a  witness  who  had  testified  as  to  the  past 
demand  for  land  in  that  neighborhood,  which 
was  near  a  city,  and  had  stated  what  the  in- 
trinsic value  of  the  land  in  question  was,  and 
what  the  damage  to  it  by  the  construction  of  the 
railroad  amounted  to,  could  properly  be  asked 
how  rapid  had  been  the  increase  in  the  price 
of  the  land  lying  around  and  within  two  or 
three  miles  of  the  center  of  the  city  during  the 
past  15  years.— Union  Railroad,  Transfer  & 
Stock-Yard  Co.  v.  Moore,  80  Ind.  458. 

[d]  (Siip^  1890) 

In  an  action  upon  a  policy  of  fire  insur- 
ance, a  contract  made  by  the  insured  for  the 
purchase  of  lumber  to  be  cut  in  another  state 
is  inadmissible  in  evidence  to  show  the  market 
value  of  the  dry  lumber  destroyed  by  the  fire. 
—Western  Assur.  Co.  v.  Studebaker  Bros.  Mfg. 
Co.,  124  Ind.  170,  23  N.  E.  1138. 

Fob  Cases  fkom  Other  States, 

See  20  Cent.  Dig.  Evid  ff  416^23. 

(D)  MATERIALITY. 

As  affecting  liability  for  perjury,  see  Perjury, 

f   11. 

In  criminal  prosecutions,  see  Criminal  Law, 
§§  382,  384. 

Of  absent  evidence  as  affecting  right  to  con- 
tinuance, see  Continuance,  §  23. 

Striking  out  immaterial  matter  from  deposi- 
tion, see  Depositions,  §  83. 

Sufficiency  and  scope  of  objections  to  admis- 
sion of  evidence,  see  Trial,  §§  83,  84. 

§  143.   Importanoe  in  general. 

[a]    (Sup.  1853) 
Evidence  which  is  relevant  to  the  issue  is 
admissible  without  regard  to  its  weight  or  suffi- 
ciency.— Harbor  v.  Morgan,  4  Ind.  158. 

[b]  (Snp.  1883) 

In  ejectment,  the  issue  was  whether  a  cer- 
tain fence  was  the  correct  boundary  between 
the  S.  E.  ^  and  the  S.  W.  ^4  of  section  19 
owned,  respectively,  by  plaintiff  and  defendant. 
It  appeared  that  the  same  line  of  fence  con- 
tinued south  beyond  their  lands,  and  that  plain- 
tiff's ancestor,  from  whom  he  inherited,  once 
owned  the  N.  E.  %  of  section  30,  of  which  the 
fence  extending  south  was  apparently  the  west- 
em  boundary.  Held^  that  declarations  of  such 
ancestor  that  such  fence  in  section  30  was  too 
far  west  were  immaterial.— Brown  v.  Anderson, 
90  Ind.  93. 

[c]  (Sup.  1887) 

In  an  action  to  recover  goods  obtained  by 
fraud,  it  was  admitted  on  the  trial  that  de- 
fendant was  insolvent  at  the  time  of  the  pur- 
chase.    Defendant  attempted  to  show  what  the 


value  of  his  house  and  lot  was  at  that  time. 
Held  immaterial,  as  it  was  admitted  that  de- 
fendant was  insolvent.— Vogel  v.  Harris,  112 
Ind.  494,   14  N.  E.  385. 

[d]      (Sup.  1886) 

When  evidence  tends  to  prove  a  fact,  how- 
ever slight  the  tendency  is,  it  is  admissible.— 
Deal  V.  State,  39  N.  E.  930,  140  Ind.  354. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  {f  424,  426-428. 

$  144.   Certainty. 

[a]  (Sup.  1901) 
In  an  action  by  a  husband  for  injuries  to 
his  wife,  evidence  that  on  Sundays,  at  the  hour 
at  which  the  accident  happened,  but  few  people 
returned  to  the  city  by  the  defendant*8  cars, 
and  there  was  no  crowd,  is  inadmissible  as  the 
term  "few,"  as  used  and  applied  to  Sunday 
travel  on  a  street  railroad,  is  indefinite. — In- 
dianapolis St.  Ry.  Co.  V.  Robinson,  61  N.  E. 
936,  157  Ind.  414. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  |§  430-433. 

S  145.   BemotenesB. 

In  actions  for  negligence  or  malpractice  of 
physicians,  see  Physicians  and  Suboeons, 
§  18. 

[a]  (Sop.  1876) 

On  trial  of  an  issue  involving  the  ques- 
tion how  a  turnpike  road  was  constructed,  evi- 
dence of  the  contracts  given  out  by  the  com- 
pany for  the  construction  is  incompetent,  be- 
cause too  remote.  It  may  be  that  the  actual 
construction  was  not  conformable  to  the  con- 
tracts.—Stipp  V.  Spring  Mill  &  W.  O.  Gravel 
Road  Co.,  54  Ind.  16. 

[b]  (Sup.  1890) 

In  an  action  for  personal  injuries  to  an 
employ^  of  a  railroad,  caused  by  the  negligence 
of  the  engineer,  where  a  witness  testifies  that 
he  had  heard  the  plaintiff  express  the  opinion 
that  the  engineer  would  kill  some  one  by  his 
carelessness,  and  that  he  had  heard  plaintiff 
speak  of  this  only  once,  adumg,  **The  others 
talked  to  him,"  these  words  are  properly  strick- 
en out ;  it  not  appearing  what  the  conversation 
of  others  was  about.— Lake  Shore  &  M,  S.  R. 
Co.  V.  Stupak,  123  Ind.  210,  23  N.  E.  246. 

Fob  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  434. 

§  146.   Tendency  to  ntislead  or  oonfnse. 

[a]  (Sup.  1882) 

In  a  suit  for  medical  services  rendered  to 
the  adult  daughter  of  defendant,  evidence  of  the 
value  of  defendant's  property  is  inadmissible. — 
Small  v.  Smith,  87  Ind.  186. 

[b]  (App.  1893) 

In  an  action  for  libel  in  charging  a  fe- 
male with  unchastlty,  plaintiff,  ostensibly  for 
the  purpose  of  controverting  the  testimony  of 
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defendant  as  to  her  bad  reputation  for  moral- 
ity, testified  that  her  father  was  in  the  army 
three  years;  that  he  came  home  from  the  army 
at  the  close  of  the  war  afflicted  with  consump- 
tion, and  died  from  that  disease.  HeW,  that 
such  testimony  was  likely  to  prejudice  the  jury, 
was  irrelcTant,  and  should  have  been  excluded. 
— Indianapolis  Journal  Newspaper  Co.  v.  Pugh, 
G  Ind.  App.  510,  33  N.  E.  991. 

[c]     (Sup.  1886) 

Evidence  that  the  defendant,  as  guardian 
of  plaintiff,  had  accounted  for  only  $200  of  a 
fund  of  $500  which  came  into  his  possession  as 
such  guardian,  was  incompetent  in  an  action  to 
compel  the  defendant  to  convey  lands  which 
plaintiff  claimed  to  have  purchased,  there  being 
no  claim  that  such  fund  was  to  form  any  part 
of  a  consideration  for  the  lands.— Waymire  v. 
Waymire,  141  Ind.  164,  40  N.  E.  523. 

Fob  Cases  fboh  Otheb  States, 
See  20  Cent.  Dig.  Evid.  {  429. 

§  147.  Ifesa^tlTe  evidenoe. 

Weight    and   conclusiveness   of   negative   testi- 
mony, see  post,  §  586. 

[a]  (Sup.  1851) 

In  an  action  on  a  note,  testimony  of  one  of 
several  makers  that  he  knew  of  no  such  demand 
on  his  co-maker  as  that  set  up  by  the  payee  is 
competent,  for  what  it  is  worth,  to  negative 
the  demand.— Persons  v.  McKibben,  5  Ind.  261, 
61  Am.  Dec.  85. 

[b]  (Sup.  1858) 

A  mortgage  bore  the  notarial  seal  and  sig- 
nature of  S.  S.,  but  S.  S.  testified  that  to  the 
best  of  his  recollection  he  never  affixed  his  seal 
to  it,  and  that  he  believed  himself  to  be  the  only 
S.  S.,  notary,  in  Cincinnati.  Held,  that  the 
fact  that  the  secretary  of  state  certified  that 
there  was  but  one  S.  S.,  notary,  did  not  rebut 
the  presumption  in  favor  of  the  mortgage,  as  it 
did  not  appear  that  he  had  authority  to  certify 
as  to  appointments  of  notaries  public,  nor  even 
if  he  had  authority,  as,  though  he  might  certify 
a  copy,  he  could  not  certify  as  to  the  absence 
of  a  paper.— Wright  v.  Bundy,  11  Ind.  398,  409. 

[c]  (Sap.  1886) 

On  the  trial  of  an  action  by  a  parent  for 
die  death  of  a  child  by  falling  into  an  excava- 
tion at  a  street  crossing,  where  children  of 
the  vicinity  were  in  the  habit  of  playing,  evi- 
dence of  the  parent  that  the  place  was  not  dan- 
l^rous  before  the  excavation  was  made,  and 
that  she  had  never  heard  of  any  one  being 
drowned  there  before,  is  admissible. — City  of 
Indianapolis  v.  Emmelman,  108  Ind.  530,  9  N. 
E.  155,  58  Am.  Rep.  65. 

[d]  (App.  1901) 

In  an  action  by  an  infant  against  her 
stepmother  for  injuries  by  an  assault,  it  was 
not  error  to  refuse  to  permit  defendant's  son, 
who  lived  with  the  family  for  a  few  months 
after  the  injury  complained  of,  to  testify  that 
nothing  was  said  in  his  presence  during  such 


time  about  his  mother  having  trouble  with 
plaintiff  and  striking  plaintiff's  head  against  a 
wall;  such  evidence  not  tending  to  negative 
any  disputed  fact  essential  to  plaintiffs  cause 
of  action.— Treschman  v.  Treschman,  61  N.  E. 
961,  28  Ind.  App.  206. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  {{  435-437. 


(E)  COMPETENCY. 

In  criminal  prosecutions,  see  Criminal  Law, 
§§  382-396. 

Of  absent  evidence  as  affecting  right  to  con- 
tinuance, see  Continuance,  §  23. 

Of  evidence  corroborating  testimony  of  witness, 
see  Witnesses,  §  414. 

Of  impeaching  evidence,  see  Witnesses,  |$ 
352,  374,  390-393. 

Scope  and  sufficiency  of  objections  to  evidence 
on  ground  of  incompetency,  see  Tbial,  §§  81, 
83,  84. 

S  148.  Nature  and  soitroe  of  evideaoe  in 
SeneraL 

[a]    (App.  1902) 

Testimony  of  a  witness  that  he  had  seen 
a  letter  in  possession  of  a  boy,  who  lived  with 
defendant,  addressed  to  defendant,  and  written 
by  plaintiff,  was  inadmissible,  there  being  no 
other  evidence  that  plaintiff  ever  wrote  any  let- 
ter to  defendant,  and  defendant  having  denied 
receiving  or  reading  such  letter,  and  it  not  hav- 
ing been  traced  to  him.— Stone  v.  Heaton,  (53 
N.  E.  39,  28  Ind.  App.  414. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  438. 
See,  also,  note,  17  L.  R.  A.  440. 

§  150.   Results  of  experiments. 

[a]  (Sup.  1892) 

In  an  action  against  a  railway  company 
for  the  death  of  plaintiff's  intestate,  it  appeared 
that  deceased  was  injured  in  January,  and  state- 
ments by  him  were  introduced  in  evidence  that 
at  the  time  the  injury  occurred  his  boot  froze 
to  the  rail.  Defendant  offered  to  show  when 
the  statement  was  made  that  one  who  heard 
such  statement  experimented  on  the  same  day, 
and  found  that  the  weather  had  the  same  ef- 
fect on  his  boot.  It  was  not  shown  that  the 
conditions  of  the  weather,  etc.,  were  the  same 
as  when  deceased  was  injured.  Held,  that  the 
court  properly  excluded  such  evidence.— Lake 
Erie  &  W.  R.  Co.  v.  Mugg,  132  Ind.  1(J8,  31  N. 
E.  5G4. 

[b]  (Sup.  1892) 

Where  the  issue  is  as  to  whether  or  not 
a  car,  while  being  pushed,  at  about  four  miles 
an  hour,  with  brakes  set,  down  a  slight  grade, 
to  be  coupled  with  another  car,  did  jump  for- 
ward, at  the  release  of  the  brakes  when  within 
six  or  eight  inches  of  the  car  with  which  it  was 
to  be  coupled,  it  is  error  to  exclude  the  result 
of  an  experiment  made  at  the  same  place,  and 
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under  exactly  similar  conditions.— Chicago,  St. 
L.  &  P.  R.  Co.  V.  Champion,  32  N.  E.  874,  23 
L.  R.  A.  801. 

[c]     (App.  1894) 

•  A  car  having  been  "kicked**  upon  a  down- 
grade side  track,  plaintiff  came  to  couple  it 
to  a  standing  car,  when  the  brakeman  on  the 
moving  car  suddenly  loosed  the  brakes,  and,  as 
plaintifif  alleged,  the  car  sprung  forward,  catch- 
ing plaintiff*s  hand  between  the  drawbars.  De- 
fendant, to  show  that  the  car  could  not  have  so 
sprung  forward,  offered  proof  of  a  test  at  the 
same  place,  between  similar  cars,  in  like  weath- 
er, and  with  the  same  brakeman  on  the  mov- 
ing car,  which  was  kicked  at  the  rate  of  three 
miles  an  hour  from  about  the  same  place  as  the 
other.  Hdd,  properly  refused,  as  not  including 
proof  whether  the  track  and  the  car  were  prac- 
tically in  the  same  condition,  or  the  brake  was 
«et  tight  or  loose,  or  the  car  kicked  hard  or 
easy. — Chicago,  St.  L.  &  P.  R.  Co.  v.  Cham- 
pion, 9  Ind.  App.  510,  36  N.  E.  221,  37  N.  E. 
21,  53  Am.  St.  Rep.  357. 

Fob  Cases  fbom  Other  States, 
See  20  Cent.  Dig.  Evid.  $  439. 
See,  also,  17  Cyc.  p.  285. 

$  151.   Testimony  ai  to  intent,  motiTe,  or 
condition  of  mind. 

Declarations  showing  intent  or  motive,  see  post, 
f  2G9. 

[a]  (Sup.  1864) 
Intention  can  only  be  shown  by  circum- 
stances from  which  it  may  be  inferred.  It  is 
not  competent  for  a  party  to  testify  as  to  his 
own  intention  during  a  transaction  to  show  that 
a  conveyance  is  not  a  mortgage,  but  a  deed.— 
Zimmerman  v.  Marchland,  23  Ind.  474. 

lb]  Whenever  the  motive,  belief,  or  intention 
of  any  person  is  a  material  fact  to  be  proved, 
direct  testimony  of  such  person,  whether  a  par- 
ty to  the  action  or  not,  as  to  what  such  motive, 
belief,  or  intention  was,  is  competent. — (Sup. 
1880)  Shockey  v.  Mills,  71  Ind.  288,  36  Am. 
Rep.  196;  (1881)  Bidinger  v.  Bishop,  70  Ind. 
244,  255;  (1885)  Over  v.  Schiffling,  102  Ind. 
191,  26  N.  E.  91. 

[c]  (Sup.  1883) 

Where  the  issue  is  as  to  the  intent  of  a 
husband  in  procuring  a  conveyance  to  be  made 
to  his  wife,  he  may  testify  that  he  had  no  in* 
tention  of  defrauding  his  creditors.— Sedgwick 
V.  Tucker,  90  Ind.  271. 

[d]  (Sup.  1897) 

Defendant  may  testify  that  his  grantor  re- 
moved a  fence  from  the  land  in  suit  without  in< 
tending  to  make  the  same  a  highway,  where 
plaintiff  claims  that  in  removing  the  fence  the 
grantor  dedicated  the  land  as  a  highway,  since, 
where  the  character  of  an  act  depends  on  the 
intent  with  which  it  was  done,  evidence  of  in- 
tention is  admissible.— Pittsburgh,  C,  C.  &  St. 
L.  R.  Co.  V.  Noftsger,  47  N.  E.  332,  148  Ind. 
101. 


[e]      (App.  1899) 

It  is  error,  in  an  action  on  a  note,  to  per- 
mit plaintifif  to  testify  that  he  purchased  it  in 
good  faith,  as  that  is  a  question  of  fact  to  be 
determined  from  all  the  evidence. — Pope  v. 
Branch  County  Sav.  Bank,  54  N.  E.  835,  23 
Ind.  App.  210. 

[f]  (App.  1899) 

It  was  error  to  permit  defendant  to  testify 
what  'his  intention  was  in  delivering  a  writing. 
— Colbom  V.  Fry,  55  N.  E.  621,  23  Ind.  App- 

485. 

[g]  (Snp.  1907) 

Circumstantial  evidence  is  admissible  to 
prove  the  belief  and  good  faith  of  a  party.— Fer- 
guson V.  Boyd,  169  Ind.  537,  81  N.  E.  71,  82 

N.  E.  1064. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  EJvid.  §440;   24  Cent. 
Dig.  Fraud.  Conv.  i  846. 

§  152.  Testimony  as  to  olimraoter  or  repu- 
tation. 

Character  of  decedent,  in  action  for  causing 
death,  see  Death,  §  68. 

Character  of  defendant  in  bastardy  proceed- 
ings, see  Bastabds,  §  61. 

Character  of  prosecutrix  in  bastardy  proceed- 
ings, see  Bastabds,  §  59. 

Character  of  widow,  in  action  for  wrongful 
death,  see  Death,  §  60. 

In  actions  for  malpractice  or  negligence  of 
physicians,  see  Physicians  and  Suboeons, 
§  18. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  f  441. 

§  153.  Exonse  for  failure  to  testify  or  to 
call  witness. 

Comments  by  counsel  on  failure  to  produce  evi- 
dence or  call  witness,  see  Tbial,  §  122. 

Instructions  as  to  failure  to  testify  or  to  call 
witness,  see  Tbial,  §  211. 

Fob  Cases  fbom  Other  States, 
See  20  Cent.  Dig.  Evid.  f  442. 

§155.  Eridenoe  admissible  by  reason  of 
adniission  of  similar  OTidenee  of 
adTorse  party. 

Admission  of  whole  documents  where  part  are 

admitted,  see  post,  §  383. 
Explanation   or   limitation    of   admissions,   see 

post,  §  263. 
Rebuttal   of  evidence  of  adverse   party   as   to 

transactions    with   person   since   deceased   or 

incompetent,  see  Witnesses,  §  177. 

[a]     (Sap.  1851) 

In  replevin  of  flour,  plaintiff  read  in  evi- 
dence a  written  contract  entered  into  with  C., 
whereby  the  latter  was  to  manufacture  within 
a  limited  time  2,000  barrels  of  flour,  plaintiff 
to  furnish  the  wheat.  It  appeared  that  after- 
wards he  delivered  the  wheat  to  C,  that  the 
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flour  was  manufactured  and  shipped  to  defend- 
ant's warehouse,  who  gave  G.  warehouse  rer 
ceipts  for  the  flour,  and  C.  transferred  them  to 
D.  Plaintiff  then  offered  to  prove  the  declara- 
tions of  C.  that,  when  he  received  the  wheat, 
he  stated  it  belonged  to  plaintiff,  and  when  he 
shipped  the  flour  to  defendant,  he  said  it  was 
plaintiffs  flour.  Held,  that  the  court  having 
admitted  proof  of  the  declarations  of  defendant, 
and  plaintiff  liaving  given  in  evidence  the  ware- 
boose  receipts  and  their  assignment  to  D.  to  se- 
cure a  loan,  it  was  error  to  reject  the  deposition 
of  defendant  which  was  in  relation  to  facts  di- 
rectly concerning  the  property  in  the  flour.— 
Ashby  v.  West,  3  Ind.  170. 

[b]  (Sup.  1859) 

Though  inadmissible  evidence  is  allowed  to 
be  introduced  on  one  side,  similar  evidence  is  not 
admissible  in  rebuttal.— Home  v.  Williams,  12 
Ind.  324. 

[c]  (Sap.  1865) 

One  party  cannot,  by  consenting  to  the  ad- 
mission of  irrelevant  evidence  offered  by  the 
other,  acquire  the  right  to  introduce  evidence 
equally  irrelevant— Shank  v.  State  ex  rel.  Rob- 
inson, 25  Ind.  207. 

[cc]     (Sup.  1871) 

Where  plaintiff  has  been  permitted  to 
give  oral  evidence  of  his  possession  and  ad- 
verse title  to  the  land  in  a  suit  to  recover  the 
same  the  same  privilege  should  be  accorded  de- 
fendant.—Buchanan  V.  Whitman,  36  Ind.  257. 

[dl     (Sup.  1880) 

Where  one  party  brings  out  part  of  a  trans- 
action in  evidence,  the  other  party  may  bring 
out  the  rest  of  it,  so  that  the  jury  may  have  the 
whole  transaction  before  them.— Beclcer  v. 
Gibson,    70   Ind.   289. 

[e]      (Sup.  1884) 

Where,  in  proceedings  for  the  opening  of  a 
public  highway,  an  owner  offered  witnesses  who 
testified  that  the  market  value  of  his  land 
would  not  be  increased  by  the  proposed  high- 
way, and  other  witnesses  testified  that  a 
specified  number  of  acres  would  be  increased 
in  market  value  by  reason  of  the  establish- 
ment of  the  highway,  an  instruction  author- 
ising the  jury  to  consider  the  opinions  of 
witnesses  as  to  the  benefits  and  damages 
to  the  owner  by  the  opening  of  a  highway 
was  not  erroneous,  even  if  there  was  error 
in  the  admission  of  the  testimony. — Lowe  v. 
Ryan,  94  Ind.  450. 

[•e]     (Sup.  1885) 

Where  a  remonstrator  in  proceedings  to 
establish  a  drain  first  adopted  the  mode  of 
proof  as  to  the  utility  by  taking  the  opinions  of 
his  witnesses,  he  cannot  complain  that  the  pe- 
titioners were  allowed  to  meet  the  case  by  the 
same  method  of  proof.— Meranda  v.  Spurlin,  100 
Ind.  380. 


in  (Sup.  1890) 
Plaintiff  having  introduced  In  chief 
evidence  that  decedent  drank  no>  intoxicat- 
ing liquors,  and  was  sober  on  the  afternoon 
before  the  injury  in  the  evening,  cannot  com- 
plain of  the  introduction  by  defendant  of  evi- 
dence that  decedent  was  intoxicated  on  that 
afternoon.— Sherfey  v.  Evansville  &  T.  H.  R. 
Co.,  121  Ind.  427.  23  N.  E.  273. 

[g]     (Sup.  1890) 

In  an  action  for  the  death  of  plaintiff*s 
intestate,  caused  by  defendant's  team,  through 
the  alleged  negligence  of  the  driver,  defendant 
introduced  testimony  that  he  and  his  driver 
were  careful  and  prudent  in  the  management 
of  teams,  though  there  had  been  no  previous 
evidence  as  to  their  reputation  in  this  respect. 
Held,  that  plaintiff  might  rebut  this  testimony 
by  showing  the  driver's  reputation  for  in- 
temperance.—Hudson  V.  Houser,  123  Ind.  309, 
24  N.  B.  243. 

[h]     (App.  1891) 

In  an  action  for  malicious  prosecution, 
consisting  of  an  application  for  surety  of  the 
peace,  where  evidence  has  been  introduced 
tending  to  show  that  defendant's  husband  had 
followed  plaintiff  with  a  club,  and  threatened 
to  kill  him,  it  is  competent  for  the  husband  to 
testify  that  he  had  no  disposition  to  hurt  the 
plaintiff,  and  that  the  alleged  club  was  merely 
a  switch  with  which  he  was  driving  a  calf. 
— Stratton  v.  Lockhart,  1  Ind.  App.  380,  27 
N.  E.  715. 

[I]  (App.  1894) 
In  an  action  against  a  railroad  company 
for  damages  caused  by  negligent  construction 
of  a  culvert,  evidence  of  changes  in  that  con- 
struction subsequent  to  the  injury  complained 
of  is  admissible  in  rebuttal  of  testimony  for 
the  defendant  that  a  certain  diagram,  showing 
those  changes,  was  a  true  representation  of 
the  culvert  and  surroundings  at  the  time  of  the 
injury.— Chicago  &  E.  R.  Co.  v.  Barnes,  10 
Ind.  App.  460,  38  N.  E.  428. 

[J]  (App.  1894) 
In  an  action  for  wrongful  ejection  from 
defendant's  train  by  a  conductor,  plaintiff  testi- 
fied that  he  bought  his  ticket  at  defendant's 
station  between  December  16,  1892,  and  April 
29,  1893,  and  that  it  was  a  regular  first-class 
ticket  from  that  station  to  another  and  return, 
and  that  the  conductor  refused  to  accept  it. 
There  was  evidence  that  plaintiff  had  boasted 
that  he  would  pass  off  on  the  conductor  a  tick- 
et, time  limit  of  which  had  expired.  Held,  that 
the  conductor  could  testify  as  to  whether  the 
ticket  presented  by  plaintiff  on  April  29,  1893, 
was  in  size  and  shape  such  as  was  issued  by  de- 
fendant at  its  station  in  April,  1893,  and  for 
several  months  previous  thereto.— Chicago  &  E. 
R.  Co.  V.  Ault,  10  Ind.  App.  661,  38  N.  E.  492. 
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[k]     (Sup.  1897) 

Where  a  party  has  introduced  incompetent 
declarations  of  a  grantor  relative  to  a  deed,  he 
cannot  complain  if  the  other  party  seeks  to  in- 
troduce declarations  of  the  same  kind.— Ewing 
V.  Bass,  48  N.  E.  241,  149  Ind.  1. 

[1]      (App.  1900) 

In  an  action  for  the  price  of  a  machine, 
in  which  expert  evidence  was  introduced  as  to 
whether  or  not  the  machine  was  competent 
to  do  the  work  it  was  made  for,  admission  in 
evidence  of  the  working  plans  of  the  machine, 
not  as  part  of  the  contract,  but  to  facilitate 
the  evidence  by  explaining  the  construction, 
was  proper. — Buckeye  Mfg.  Co.  v.  Wool  ley 
Foundry  &  Machine  Works,  58  N.  E.  1069,  26 
Ind.  App.  7. 

In  an  action  by  the  maker  for  the  price  of 
a  machine,  where  it  was  doubtful  whether 
certain  evidence  for  defendant  amounted  to  a 
statement  that  plaintiflTs  president  had  told 
defendant  that  he  would  warrant  the  machine 
would  do  the  work  specified  in  the  contract,  it 
was  competent  for  him  to  testify  in  rebuttal 
that  he  had  made  no  such  statement. — Id. 

Where,  in  an  action  for  the  price  of  a 
machine,  a  witness,  who  had  used  the  machine, 
testified  to  defects  in  its  Working,  evidence  in 
rebuttal  as  to  the  defective  character  of  the 
witness'  workmanship  in  such  operations  was 
properly  admitted  as  tending  to  show  lack  of 
competency  to  judge  of  the  work  of  the  ma- 
chine.— Id. 

[m]      (App.  1902) 

In  an  action  for  breach  of  a  contract  for 
failure  to  deliver  lumber,  where  the  buyer,  up- 
on cross-examination,  testified  fully  as  to  re- 
ceiving written  orders  for  the  purchase  of  lum- 
ber, it  was  not  error  to  receive  such  orders  in 
evidence  on  redirect  examination.— Pa pe  v.  Fer- 
guson, 62  N.  E.  712,  28  Ind.  App.  298. 

[n]  (8np.  1903) 
A  complaint  in  an  action  by  a  servant  for 
persona]  injuries  alleged  that  plaintiff,  while 
working  at  the  bottom  of  the  shaft,  was  injured 
by  the  overturning  of  a  bucket  used  to  hoist 
earth,  caused  by  the  defective  condition  of  an 
iron  ring  used  with  the  bucket.  Defendant,  on 
a  cross-examination  of  one  of  plaintiffs  wit- 
nesses, inquired  into  the  size,  capacity,  shape, 
and  construction  of  a  bucket  used  in  another 
shaft.  Heldt  that  defendant  could  not  object  to 
evidence  by  the  same  witness,  on  re-examina- 
tion, that  the  ring  used  on  the  other  bucket 
was  more  safely  constructed  than  the  one  al- 
leged to  have  caused  the  injury.- Brazil  Block 
Coal  Co.  V.  Gibson,  66  N.  E.  882,  160  Ind.  319, 
98  Am.   St.  Rep.  281. 

[o]      (App.  1905) 

The  fact  that  an  attorney,  without  objec- 
tion, has  asked  a  question  and  obtained  an  an- 
swer on  a  matter  purely  collateral  to  the  issue, 
does  not  justify  the  admission  of  evidence  in 


rebuttal.— Pichon  v.  Martin,  73  N.  B.  1009,  35 
Ind.  App.  167. 

The  admission  of  incompetent  evidence  of 
a  matter  within  the  issues,  without  objection^ 
permits  an  opponent,  over  objection  to  intro- 
duce incompetent  evidence  of  such  matter. — Id. 

[p]      (App.  1906) 

Where  a  part  of  a  conversation  is  intro- 
duced in  evidence  by  plaintiff,  defendant  has 
the  right  to  introduce  the  remainder.— Feather- 
stone  Foundry  &  Machine  Co.  v.  Criswell,  36- 
Ind.  App.  681,  75  N.  E.  30. 

[q]     (App.  1907) 

Where  defendant  questions  his  own  wit- 
nesses about  a  certain  matter,  he  cannot  com- 
plain if  plaintiff  questions  his  witnesses  about 
the  same  matter.— Indianapolis  Traction  & 
Terminal  Co.  v.  Romans,  40  In.d.  App.  184,  7U 
N.  E.  1068. 

[r]  (App.  1909) 
Where  evidence  was  brought  into  the  case- 
by  a  party,  he  cannot  complain  because  the  ad- 
verse party  is  permitted  to  meet  the  evidence, 
or  that  the  court  finds  the  facts  as  shown  by 
such  evidence. — Abner  T.  Bowen  v.  W.  O- 
Eaton  &  Co.,  89  N.  E.  961. 

Where  the  creditor  of  a  contractor  to  con- 
struct a  public  work  claimed  a  fund  in  the 
hands  of  public  officers  due  under  the  contract, 
under  an  assignment,  and  the  surety  of  the  con- 
tractor claimed  the  same  fund,  and  the  cred- 
itor offered  evidence  on  the  theory  that  the 
surety  had  been  fully  paid  for  the  construction 
of  that  portion  of  the  work  for  which  he 
claimed  the  fund,  it  was  competent  for  the 
surety  to  show  what  application  had  been  made 
of  the  fund  allowed  him,  and  show  that  he  was 
entitled  to  the  fund.— Id.  * 

Fob  Cases  fbom  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  445-458. 


V.  BEST  AND  8EOONDABT  EVIDENCE. 

In  criminal  prosecutions,  see  CRDniVAL  Law, 
§§  398-404. 

Order  of  proof,  see  Trial,  {  60. 

Parol  evidence  of  conviction  of  witness  for  pur- 
pose of  impeachment,  see  Witnesses,  i  350. 

Waiver  of  objections  to  secondary  evidence,  see 
Trial,  {  75. 


§  157.  Neoeaaity     and     admlMibility     of 
beat  evidenoe. 

[a]  Where  an  act  of  incorporation  does  not 
require  that  the  appointment  of  an  agent  by 
the  company  should  be  made  in  writing,  and 
it  does  not  appear  to  have  been  so  made,  the 
appointment  may  be  proved  by  parol  evidence. 
—(Sup.  1839)  Richardson  v.  St.  Joseph  Iron 
Co.,  5  Blackf.  146,  33  Am.  Dec.  460;  (1857) 
Hamilton  v.  Newcastle  &  D.  R.  Co.,  9  Ind. 
359. 
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[b]  (Sup.  1843) 

In  ejectment  to  recover  lands  sold  by  a 
school  commissioner  in  consequence  of  the 
nonpayment  of  a  mortgage  thereon,  given  to 
secure  a  loan  of  school  funds,  the  commission- 
er's book  of  accounts  containing  charges  against 
him  for  interest  received  is  not  admissible  to 
show  the  payment  of  the  interest,  unless  the 
commissioner's  testimony  cannot  be  procured. 
— Williamson  v.  Doe  ex  dem.  Crawford,  7 
Blackf.  12. 

[c]  (Sap.  1846) 

In  trespass  de  bonis  asportatis,  the  plain- 
tiff offered  a  deposition  to  prove  that  the  prop- 
erty was  his.  The  defendant,  in  order  to 
show  that  the  deponent  was  interested,  offered 
to  prove  that  he  (the  deponent)  had  sworn,  at 
a  former  trial,  that  he  owned  an  interest  in 
the  property,  and  had  sold  it  to  the  plaintiff. 
Held  J  that  the  evidence  offered  by  the  defend- 
ant was  inadmissible,  since  deponent  himself 
might  have  been  called  as  a  witness. — Legg  y. 
IJeyman,  8  Blackf.  148. 

[d]  (Sap.  1849) 

If  there  is  no  written  evidence  on  the  rec- 
ords of  a  corporation  of  authority  given  to  an 
agent  to  construct  certain  works,  such  au- 
thority may  be  proved  by  parol  testimony,  in 
a  suit  against  the  corporation  for  injury  aris- 
ing from  such  construction. — Ross  v.  City  of 
Madison,  1  Ind.  281,  48  Am.  Dec.  361. 

Cdd]    (Sap.  186^) 

The  nonrecorded  acts  of  directors  may  be 
proved  by  parol,  unless  otherwise  provided  in 
the  charter.— Langsdale  v.  Bon  ton,  12  Ind. 
407. 

£e]       (Sap.  1871) 

A  deposition  of  the  register  of  the  land 
office  was  competent  to  prove  that  title  to  the 
land  in  controversy  was  in  the  government, 
and  that  no  sale  or  entry  of  it  had  been  made, 
as  it  was  not  a  record  that  was  desired,  but 
proof  that  no  such  record  existed.— Lacey  v. 
Maman,  37  Ind.  168. 

Cn      (Sap.  1877) 

Parol  evidence  is  admissible  to  show  when 
a  chattel  mortgage  was  left  with  the  county 
recorder  for  record.— Hoi  man  v.  Doran,  50 
Ind.  358. 

Cg]      (8«P.  1878) 

The  identity  of  a  record  book  of  the  coun- 
ty conmiissioners  may  be  proven  by  parol. — 
Bate  v.  Sheets,  64  Ind.  209. 

Cb]     (Sap.  1881) 

Parol  testimony  of  township  trustees  is 
admissible  to  prove  the  employment  of  a  phy- 
sician to  treat  paupers,  though  the  trustees 
were  required  to  keep  a  record  of  their  of- 
ficial proceedings  in  a  book  provided  for  that 
purpose.— Board  of  Com*rs  of  Jay  County  v. 
Brewington,  74  Ind.  7. 


[i]  (SUp.  1884) 
That  a  coroner  employed  plaintiff  to  make 
a  post  mortem  examination  of  an  unknown 
child  may,  in  an  action  for  the  post  mortem 
fee,  be  shown  by  parol,  as  a  coroner  is  not  re- 
quired by  law  to  keep  a  record  of  his  proceed- 
ings.— Board  of  Com'rs  of  Jay  County  v.  Gil- 
lum,  92  Ind.  511. 

[J]    (Sap.  1886) 
The  fact   that  unsigned   memoranda   exist 
does   not    preclude    oral    testimony    concerning 
the  matter  stated  on  the  memoranda. — ^Adams 
V.  Sullivan,  100  Ind.  8. 

[k]     (Sap.  1889) 

Oral  evidence  that  it  was  the  duty  of  a 
freight  conductor  on  defendant's  road  to  ae- 
termine  the  condition  of  brakes,  etc.,  and  that 
he  was  held  responsible  for  their  condition; 
also  that  defendant  company  was  at  the  time 
under  the  management  of  another  company, 
and  that  the  latter*s  printed  rules  had  been 
extended  over  defendant  company,— was  prop- 
erly excluded,  as  it  will  be  presumed  that  there 
was  some  written  order  or  resolution  showing 
such  facts.— Cincinnati,  H.  &  D.  R.  Co.  v.  Mc-' 
Mullen,  117  Ind.  439,  20  N.  E.  287,  10  Am.  St. 
Rep.  67. 

[1]  (Sap.  1889) 
Where  it  is  not  shown  that  a  telegram 
was  reduced  to  writing,  either  when  sent  or 
when  received,  there  is  no  error  in  admitting 
parol  evidence  of  its  contents. — ^Terre  Haute  & 
I.  R.  Co.  V.  Stockwell,  118  Ind.  98>  20  N.  B. 
650. 

[m]    (App.1895) 

Books  of  account,  containing  items  for 
work  done  and  materials  furnished,  the  correct- 
ness of  which  was  sworn  to  by  a  bookkeeper  who 
did  not  see  the  work  done  or  the  goods  delivered, 
and  who  made  the  entries  from  memoranda  fur- 
nished by  others,  were  inadmissible,  where  one 
who  had  personal  knowledge  of  the  doing  of  the 
work  and  the  furnishing  of  the  materials  was 
present  at  the  trial,  and  was  not  called  to  the 
stand.— Dodge  v.  Morrow,  14  Ind.  App.  534, 
41  N.  E.  967;   43  N.  E.  153. 

[n]     (Sap.  1901) 

Where  a  witness  had  testified  that  there 
were  no  printed  rules,  of  which  he  had  knowl- 
edge, governing  the  operation  of  trains  on  a 
certain  track,  questions  as  to  the  "rules  or 
custom,"  and  "general  practice  and  custom/* 
governing  trains  on  that  track,  were  not  ob- 
jectionable on  the  ground  that  the  rules  were 
printed,  and  in  that  form  were  the  "best  evi- 
dence."—Pittsburgh,  C,  C.  &  St  L.  R.  Co.  V. 
Martin,  61  N.  E.  229,  157  Ind.  216. 

[o]     (Sap.  1908) 

Under  the  rule  requiring  the  best  evidence, 
and  that  proof  of  reputation,  when  competent, 
is  only  permissible  in  case  primary  evidence 
to  the  same  effect  is  not  attainable,  evidence, 
in  an  action  for  injuries  to  an  employ^,  that 
certain   parties  were  generally  reported  to  be 
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defendant's  superintendent  and  chief  engineer, 
respectively,  was  inadmissible;  it  being  with- 
in plaintiflTs  power  to  obtain  direct  evidence  as 
to  the  relation  of  such  parties  to  defendant, 
and  of  their  authority  and  duties.— Knicker- 
bocker Ice  Co.  V.  Gray,  171  Ind.  395,  84  N. 
E.  341. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  E>vid.  §§  46(M70. 
See,  also,  17  Cyc.  p.  466. 

§  158.  Facts  or  traaaaotions  described  in 
or  evidenced  by  writing* 

[a]  (Map.  1840) 

Parol  evidence  that  a  person  has  acted  as 
a  justice  of  the  peace  is  admissible  to  prove 
him  to  be  such  officer.— Brown  v.  Connelly,  5 
Blackf.  390. 

[b]  (Sup.  1841) 

In  scire  facias  against  replevin  bail,  en- 
tered on  the  docket  of  a  justice  of  the  peace, 
the  pleas  were:  (1)  No  execution  issued 
against  the  goods  of  the  principal;  (2)  non 
.est  factum.  Held,  that  the  issues  on  the  plain- 
tiffs part  must  be  proved,  not  by  a  transcript 
from  the  justice's  docket,  but  by  producing 
the  execution  or  a  certified  copy  of  it,  and  prov- 
ing the  execution  of  the  entry  of  bail,  as  the 
execution  of  other  instruments  of  writing  is 
required  to  be  proved.— Snyder  v.  Norris,  6 
Blackf.  33. 

[c1  (Sup.  1846) 
Where  defendant  was  sued  for  slander  for 
having  stated  that  plaintiff  had  been  convicted 
of  a  certain  offense,  parol  evidence  is  inad- 
missible to  prove  the  verdict  in  the  prosecution 
to  which  defendant  had  referred.- Abrams  v. 
Smith,  8  Blackf.  95. 

Where  defendant  was  sued  for  slander  for 
having  stated  that  plaintiff  had  been  convicted 
of  a  certain  offense,  and  that  on  a  new  trial 
granted  he  had  been  released  on  plea  of  in- 
sanity, parol  evidence  is  inadmissible  to  show 
that  there  had  been  no  new  trial  in  the  prose- 
cution referred  to  by  defendant.— Id. 

[d]  (Sup.  1848) 
The  only  admissible  evidence  of  selections 
of  land  made  by  the  state  under  Act  Cong. 
Feb.  1841,  confirming  to  the  state  of  Indiana 
lands  selected  by  her  under  the  provisions  of 
Act  M^rch  2,  1827,  granting  the  state  lands 
for  the  purpose  of  opening  a  canal  between  the 
Wabash  river  and  Lake  Erie,  is  a  certified 
copy  of  the  list  of  such  selections,  furnished 
from  the  office  of  the  secretary  of  the  treasury 
of  the  United  States,  unless  proof  is  made 
that  such  original  copy  is  not  there.— Doe  ex 
dem.  Stauffer  v.  Stephenson,  1  Ind.  115,  Smith, 
20. 

[e]      (Sup.  1852) 

In  an  action  for  a  breach  of  promise,  the 
plaintiff  may  prove  by  parol  that  letters  pass- 
ed between  the  parties,  without  producing  the 
letters.— Cona way  v.  Shelton,  3  Ind.  334. 


[ee]     (Sup.  1853) 

The  existence  and  terms  of  a  judgment 
must  be  established  by  the  production  of  the 
record.— Beatty  v.  Gates,  4  Ind.  154. 

[f]  (Sup.  1858) 

The  date  of  filing  is  no  part  of  the  arti- 
cles of  association  of  a  railroad  company  filed 
under  the  general  law,  and  therefore  may  be 
proved  by  parol,  regardless  of  the  statute  pro- 
viding for  the  proof  of  the  articles. — Johnson 
V.  Crawfordsville,  F.,  K.  &  Ft  W.  R.  Co.,  11 
Ind.  280. 

[g]  (Sup.  1859) 

Parol  evidence  of  the  receipt  of  a  judg- 
ment is  inadmissible  where  there  is  a  receipt  in 
writing.— Williams  v.  Jones,  12  Ind.  561. 

[gg]     (Sup.  1859) 

Parol  testimony  that  in  a  previous  suit  a 
judgment  was  put  in  evidence  is  competent.— > 
Denny  v.  Moore,  13  Ind.  418. 

[h]     (Sup.  1860) 

2  Rev.  St.  §  284,  p.  93,  as  to  proof  of  cor- 
porate acts  by  records,  verified  by  affidavit, 
applies  to  corporations  out  of  the  state. — An- 
drews V.  Ohio  &  M.  R.  Co.,  14  Ind.  169. 

[hh]    (Sup.  I860) 

In  a  suit  against  an  assignor  of  a  note,  the 
absence  of  the  execution  against  the  maker, 
with  a  return  of  no  property,  must  be  account- 
ed for  before  the  justice's  memorandum  of  its  is- 
suance, and  the  return  thereon,  can  be  received. 
—Williams  v.  Case,  14  Ind.  253. 

[hhh]    (Sup.  I860) 

Where  a  sheriff  justifies  the  taking  of  per- 
sonal property  under  a  writ,  the  writ  and  re- 
turn must  be  given  in  evidence;  or,  if  it  has 
not  been  returned,  proof  must  be  made  that  the 
property  was  taken  under  it.— Glascock  v.  Nave, 
15  Ind.  457. 

[i]  (Sup.  1861) 
The  statutory  mode  pointed  out  by  2  Rev. 
St.  p.  96,  I  284,  for  proving  the  acts  of  a  cor- 
poration, should  be  followed  or  some  legal  excufte 
shown  for  nof  following  it.— Indianapolis  &  C. 
R.  Co.  v.  Jewett,  16  Ind.  273. 

[11]     (Sup.  1861) 

The  plaintiff,  being  county  treasurer,  charg- 
ed himself,  and  settled  with  the  auditor,  forcer- 
tain  taxes  on  behalf  of  one  A.  He  then  sued 
A.  under  1  Rev.  St.  §  105,  p.  131,  to  recover  the 
amount.  Held,  that  it  was  error  to  allow  him 
to  prove  by  parol  that  the  lands  on  which  these 
taxes  accnied  had  been  assessed  to  A.,  without 
the  production  of  the  assessment  roll  or  tax  du- 
plicate, or  any  excuse  for  their  nonproduction. — 
Bright  V.  Markle,  17  Ind.  308. 

[J]     (Sup.  1861) 
A  sale  on  execution  cannot  be  proved  by 
parol  evidence.— Harlan  v.  Harris,  17  Ind.  328. 

[JJ]     (Sup.  1864) 

The  statute  (2  Gavin  &  H.  St.  p.  607,  { 
110)  requiring  the  appointment  of  a  special  con- 
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•table  hy  a  justice  of  the  peace  to  be  noted  on 
the  docket  of  such  justice,  such  appointment  can 
only  be  proven  by  the  record.— Benninghoof  v. 
Finney,  22  Ind.  101. 

[k]     (Svp.  1864) 

The  fact  that  the  court  had,  in  a  former 
action,  awarded  the  custody  of  a  child  to 
plaintiff,  could  not  be  shown  by  parol  testimony, 
the  records  being  better  evidence.— Cline  v.  Gib- 
son, 23  Ind.  11. 

[kk]     (Sup.  1866) 

Where,  in  a  proceeding  to  contest  an  elec- 
tion on  the  ground  that  ballots  cast  for  the  con- 
testor  were  fraudulently  abstracted  from  the 
ballot  box,  a  witness  is  called  to  prove  that  he 
cast  a  ballot  for  the  contestor,  if  the  ticket 
cast  by  the  witness  can  be  found  and  can  be 
identified  by  him,  it  is  the  best  evidence  of  the 
fact,  but,  if  the  ticket  cannot  be  found  or  can- 
not be  identified  by  the  witness,  then  it  is  com- 
petent for  him  to  state  for  whom  he  voted.— 
Wheat  V.  Ragsdale,  27  Ind.  191. 

[1]      (Sup.  1867) 

In  an  action  to  recover  an  installment  of 

the  purchase  price  of  land,  parol  evidence  of 

the  time  of  execution  and  delivery  of  the  deed 

is  admissible.— Davar  v.  Cardwell,  27  Ind.  478. 

[11]     (Sup.  1873) 

A  deputy  clerk  having  the  papers  in  the 
case  may  testify  as  to  who  was  engaged  as  at- 
torney and  the  length  of  time  the  cause  was 
on  the  docket,  where  it  does  not  appear  that 
he  relies  on  a  paper  to  enable  him  to  testify.— 
Aston  V.  Wallace,  43  Ind.  468. 

[m]     (Sup.  1874) 

Where  the  evidence  of  a  witness,  taken  in 
writing  at  a  former  trial,  has  been  offered  in 
evidence,  parol  evidence  of  what  the  witness 
testified  to  at  such  trial  is  not  admissible. — 
Broyles  v.  State  ex  rel.  De  Long,  47  Ind.  251. 

[mm]    (8«p.  1875) 

Oral  evidence  may  be  given  as  to  what  was 
done  to  organize  a  gravel-road  company,  but 
not  to  prove  the  contents  of  the  articles  of  as- 
sociation.- Miller  v.  Wild  Cat  Qravel  Road 
Co.,  52  Ind.  51. 

[n]     (Sup.  1S76) 
The  fact  of  a  sale  may  be  proved  by  parol, 
although  it  was  made  under  an  execution,  if 
its  validity  is  not  in  question.— Stanley  v.  Suth- 
erland, 54  Ind.  339. 

[nn]    (Sap.  1877) 

The  fact  that  a  petition  for  a  rehearing  of 
a  cause  decided  by  the  Supreme  Court  has  been 
overruled  cannot  be  proved  by  a  notice  of  that 
fact  given  by  the  clerk  of  such  court  to  the 
clerk  of  the  court  from  which  such  cause  was 
appealed.— Donellan  v.  Hardy,  57  Ind.  393. 

The  printed  report  of  a  decision  of  the  su- 
preme court,  though  issued  by  authority  of  law, 
is  only  secondary  evidence  of  a  judgment  ren- 


dered by  such  court,  and  is  admissible  only 
when  the  destruction  of  the  original  record  ha« 
been  shown.— Id. 

[0]       (Sup.  1878) 

Tlie  appointment  of  trustees  of  a  corpora* 
tion  may  be  shown  by  parol  evidence.— Wiles  v. 
Trustees  of  Philippi  Church,  63  Ind.  206. 

[00]     (Sap.  1879) 

In  an  action  to  recover  for  goods  sold  and 
delivered,  the  quality  and  kind  of  the  goods, 
and  the  fact  of  their  delivery  pursuant  to  a 
written  order  for  their  shipment,  may  be  proved 
by  parol  evidence.— Lee  v.  Hills,  66  Ind.  474. 

[p]      (Sup.  1880) 

The  making  out  of  a  certified  transcript  of 
an  order  of  the  board  of  county  commissioners 
allowing  a  claim  and  the  delivery  of  the  same 
with  the  account  filed  in  the  proceeding  and  the 
appeal  bond  to  the  clerk  of  the  circuit  court  is 
a  fact  which  may  be  proved  by  parol.— State  ex 
reL  Zable  v.  Benson,  70  Ind.  481. 

That  an  appeal  was  taken  by  a  taxpayer 
from  a  decision  of  the  county  commissioners, 
and  that  a  transcript  of  the  proceedings  of  the 
commissioners  was  made  within  20  days  from 
the  time  the  appeal  bond  was  filed  and  deliv- 
ered to  the  clerk  of  the  circuit  court,  may  be 
proved  by  parol.— Id. 

[pp]    (Sap.  1881) 

On  second  action  and  trial,  a  witness  can- 
not testify  in  a  general  way  as  to  what  theory 
the  suit  was  first  prosecuted  upon,  or  upon 
what  intimations  of  the  court  it  was  dismissed. 
—West  V.  Cavins,  74  Ind.  205. 

[q]    (Snp.1881) 

In  an  action  on  an  administrator's  bond 
to  recover  the  amount  of  a  judgment  against 
the  estate  of  his  intestate,  plaintiff's  judgment 
may  be  read  in  evidence  from  the  order  book.— 
Pence  v.  Makepeace,  75  Ind.  480. 

[qq]     (Sap.  1881) 

Parol  evidence  of  the  proceedings  of  the 
city  council  is  not  admissible,  in  the  absence  of 
excuse  for  failure  to  produce  the  record  there- 
of.—City  of  Aurora  v.  Fox,  78  Ind.  1. 

[r]     (Sap.  1881) 
Parol  evidence  is  admissible  to  show  that 
one  was  deputy  auditor  of  a  county.— Hall  v. 
Bishop,  78  Ind.  370. 

[rr]    (Sup.  1881) 

In  a  suit  by  a  corporation  for  breach  of 
contract,  the  secretary  of  plaintiff  corporation 
may  state  the  amount  due  from  defendant  with- 
out giving  the  data  on  which  the  statement  wa» 
made.— Eigenman  v.  Rockport  Building  &  Loan 
Ass'n,  79  Ind.  41. 

[8]    (Sap.  1883) 
A   decree    of   a   foreign    court   cannot   be 
proved  by  the  parol  testimony  of  the  clerk  there* 
of.— Anderson  v.  Ackerman,  88  Ind.  481. 
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[ss]     (Sup.  1883) 

A  decree  of  a  court  of  a  sister  state  can 
onl.v  be  proven  by  an  authenticated  transcript 
of  the  record  thereof,  and  the  parol  evidence  of 
the  clerk  of  such  court  is  not  admissible  to 
prove  the  rendition  of  a  decree  therein.— Teter 
V.  Teter,  88  Ind.  494. 

[t]  (Sup.  1884) 
In  a  suit  to  foreclose  a  mortgage,  an  offer 
of  defendant  to  show  a  conversation  between 
certain  parties  relative  to  a  transfer  of  certain 
of  the  lots  by  defendant  was  properly  rejected 
as  the  deed  of  conveyance  would  have  been  the 
best  evidence  to  prove  such  a  reconveyance,  and 
the  offered  statement,  if  it  could  be  said  to  in- 
dicate a  reconveyance,  did  not  indicate  any  con- 
sideration therefor.— Ellis  y.  Johnson,  96  Ind. 
377. 

[it]    (Sup.  1885) 

It  may  be  proved  by  parol  that  a  justice 
of  the  peace  who  rendered  a  judgment  made 
and  filed  a  certificate  with  the  clerk  before  the 
issuance  of  execution.— Dehority  v.  Wright,  101 
Ind.  382. 

[u]      (Sup.  1886) 

A  county  superintendent  of  schools  being 
required  by  law  (section  4428,  Rev.  St.  1881) 
to  keep  a  record  of  all  teachers'  licenses  grant- 
ed, such  record  is  the  best  evidence  on  that 
subject— Elmore  v.  Overton,  104  Ind.  548,  4  N. 
E.  197,  54  Am.  Rep.  343. 

[uu]     (Sap.  1886) 

Parol  evidence  is  admissible  to  show  that 
a  certain  lot  in  Lamasco  is  within  the  corpo- 
rate limits  of  the  city  of  Evansville,  although 
there  is  record  evidence  of  the  fact. — McKeen 
v.  Haskell,  108  Ind.  97,  8  N.  E.  901. 

[V]     (Sup.  1887) 

An  order  vacating  a  highway  must  be  prov- 
ed by  the  record,  and  cannot  be  proved  by  pa- 
rol.—Whetton  v.  Clayton,  111  Ind.  3G0,  12  N. 
E.  513. 

[vv]    (Sup.  1887) 

The  acts  of  members  of  a  common  coun- 
cil of  a  municipal  corporation  in  examining 
plans  and  locations  for  sewers,  and  in  consulta- 
tion with  expert  engineers,  may  be  proved  by 
parol.— City  of  Terre  Haute  v.  Hudnut,  112 
Ind.  542,  13  N.  E.  686. 

[w]     (Sup.  1890) 

Under  a  plea  of  payment  in  an  action  on  a 
note,  defendant  introduced  in  evidence  a  check 
executed  by  him  to  plaintiff,  which  he  testified 
was  given  and  received  in  part  payment  of  the 
note.  Held,  that  testimony  of  plaintiff  that  such 
check  was  received  in  payment  of  another  note, 
which  he  had  thereupon  surrendered  to  defend- 
ant, was  admissible,  without  proof  of  loss  of 
the  note,  or  notice  to  produce  it;  the  note  be- 
ing merely  collateral  to  the  issue.— Coonrod  v. 
Madden,  126  Ind.  197,  25  N.  E.  1102. 


[WW]     (Sup.  1892) 

It  is  not  error  to  permit  witness  to  testify 
that  he  held  a  mortgage,  began  a  suit  to  fore- 
close, and  afterwards  took  a  deed  of  the  prop- 
erty, though  such  testimony  relates  to  matters 
of  record.— File  v.  Springel,  132  Ind.  312,  31 
N.  E.  1054. 

[X]    (Sup.  1894) 

Though  a  deed  is  the  best  evidence  as  to 
the  ownership  of  real  estate,  in  the  absence  of 
objection,  such  ownership  may  be  proved  by 
parol  evidence.— Uhl  v.  Moorhous,  37  N.  E.  366, 
137  Ind.  445. 

[XX]    (App.  1894) 

The  ordinance  of  a  city  establishing  "fire 
limits''  is  the  best  evidence  of  what  such  limits 
are.— Miller  v.  City  of  Valparaiso,  10  Ind.  App. 
22,  37  N.  B.  418. 

[y]     (App.  1895) 

It  is  error  to  admit  parol  evidence  as  to 
who  are  the  persons  interested  in  a  will  admit- 
ted, the  will  being  the  best  evidence. — ^McNear 
v.  Roberson,  12  Ind.  App.  87,  39  N.  E.  896. 

[yy]    (App.  1895) 

To  render  books  of  original  entries  admis- 
sible in  evidence,  it  must  appear  that  no  other 
or  better  means  of  making  the  proof  is  obtain- 
able, or  that  the  transaction  does  not  admit  of 
more  satisfactory  evidence. — Dodge  v.  Morrow, 
14  Ind.  App.  534,  41  N.  E.  967,  43  N.  E.  153. 

[z]     (App.  1909) 

The  official  record  kept  by  an  official  of  the 
federal  weather  bureau  is  the  best  evidence  to 
prove  the  amount  of  rainfall  during  a  specified 
period,  and  the  exclusion  of  his  evidence  as  to 
the  amount  of  rainfall  during  the  period  is 
proper.- City  of  Garrett  v.  Winterich,  87  N. 
E  161,  rehearing  denied  88  N.  B.  30a 

[zz]     (App.  1910) 

A  deed  to  a  railroad  of  a  right  of  way, 
made  by  two  grantors  who  had  inherited  the 
land  from  the  owner  and  occupant  at  the  time 
when  the  road  was  built,  contained  a  covenant 
by  the  grantee  for  a  farm  crossing.  An  action 
for  breach  of  the  covenant  was  brought  by  one 
of  the  grantors  and  by  a  purchaser  from  the 
other  grantor,  who  had  lived  on  the  land  from 
his  purchase  till  the  destruction  of  the  cross- 
ing and  the  bringing  of  the  suit.  Held  that,  in 
the  absence  of  any  showing  of  adverse  claim, 
proof  of  these  facts  sufficiently  showed  plaia- 
tififs'  right  to  sue,  as  against  an  objection  that 
their  title  deeds  should  have  been  produced : 
proof  of  occupancy  being  proof  of  title  as 
against  all  persons  except  those  claiming  under 
a  superior  title.— Pittsburg,  C,  C.  &  St.  L.  R. 
Co.  V.  Wilson,  91  N.  E.  725. 

B'OR  Cases  from  Other  States. 

See    20    Cent.    Dig.    Evid.    §§    471-4TS, 

474y2-526. 
See.  also,  17  Cyc.  p.  474. 
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I  159.  F*ot   of   makiBS   or   eziitenoe   of  * 
writing.  ' 

[a]  (App.1903) 

A  witness  may  testify  as  a  fact  whether 
Tie  ever  executed  a  deed  to  a  person  named.— 
Baltes  Land,  Stone  &  Oil  C^.  v.  Sutton,  69  N. 
E.  179,  32  Ind.  App.  14. 

[b]  (App.  1908) 

It  was  not  error  to  overrule  an  objection 
to  a  question  asked  one  of  defendants  whether 
she  had  written  a  letter  to  another  defendant, 
the  question  not  being  directed  to  the  contents 
of  the  instrument. — Beach  v.  Huntsman,  42  Ind. 
App.  205,  85  N.  E.  523. 

PoB  Cases  from  Other  States. 

See  20  Cent.  Dig.  Evid.  §§  471,  474. 

-§  160.  ContoAti  of  writinci. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  527,  529-559. 
.     See,  also,  17  Cyc.  pp.  471-512. 


%  161.  «—  la  cenerftl. 
[m]     (Sap.  1839) 
The  plaintiff  cannot  give  evidence  of  the 
•contents  of  a  written  award  on  which  he  sues, 
without    accounting    for    the    absence    of    the 
■award.— Burke  v.  Voyles,  5  Blackf.  190. 

[b]  The  written  laws  of  a  sister  state  cannot 
"be  proved  by  parol.— (Sup.  1840)  Gomparet  v. 
Jernegan,  5  Blackf.  375;  (1860)  Line  v.  Mack, 
14  Ind.  330. 

[c]  Parol  evidence  of  the  contents  of  a  writ- 
-ten  instrument  is  inadmissible,  where  the  in- 
-strument  itself  can  be  produced.— (Sup.  1843) 
Ihimont  V.  McCracken,  6  Blackf.  355;  (1845) 
Murray  v.  Buchanan,  7  Blackf.  549;  (1856) 
Meek  v.  Spencer,  8  Ind.  118. 

[d]  (Svp.  1854) 

Rev.  St  1843,  p.  730,  §  313,  providing 
that  the  existence  and  effect  of  the  laws  of  a 
foreign  country  may  be  proved  as  facts  by  parol 
evidence,  applies  to  the  laws  of  the  several 
states  of  the  United  States.— Heberd  v.  Myers, 
:j  Ind.  M, 

[e]  (Sup.  1859) 

An  award  was  pleaded,  and  a  witness  stat- 
•«d  that  a  written  account  of  claims  was  sub- 
mitted to  the  arbitrators.  He  was  not  allowed 
to  state  the  items  thereof  without  accounting 
•for  the  nonproduction  of  the  writing.— Williams 
^.  Dewitt,  12  Ind.  309. 

[fl      (Sup.  1864) 

Where  defendants  set  up  certain  claims, 
and  the  plaintiff  alleged  in  defense  that  there 
had  been  prior  transactions  and  receipts  passed 
between  the  parties,  and  that  the  claims  set  up 
by  the  defendants  had  never  before  been  aver- 
red, it  was  permissible  for  the  plaintiff  to  show 
such  facts,  without  producing  the  records, 
though  the  transactions  which  were  referred  to 


had  occurred  in  prior  suits  between  the  parties; 
since  the  fact  to  be  proved  was  not  the  con- 
tents of  the  records  of  such  suits,  but  the  mere 
fact  that  such  claims  had  never  before  been 
made.— Board  of  Trustees  of  Wabash  &  Erie 
Canal  v.  Reinhart,  22  Ind.  463. 

tg]     (Sup.  1876) 

Without  accounting  for  the  absence  of  a 
writing,  parol  evidence  of  its  contents  is  inad- 
missible.—Hoi  ten  V.  Board  of  Com*rs  of  Lake 
County,  55  Ind.  194. 

[h]    (App.  1907) 

Oral  evidence,  as  to  what  a  map  shows  on 
its  face,  is  inadmissible.— Evansville  &  Prince- 
ton Traction  Co.  v.  Broermann,  40  Ind.  App. 
47,  80  N.  E.  972. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  {§  527,  529-535, 

553. 
See,  also,  17  Cyc.  p.  475. 

S  162.  —  Jndieial     acts,     prooeedinci, 
and  records. 

[al    (Sup.  1839) 
To  prove  that  a  suit  has  been  defeated  by 
a  plea  of  infancy,  a  record  of  the  suit  should  be 
produced. — Doe  ex   dem.    Sutton  v.  Reagan,   5 
Blackf.  217,  33  Am.  Dec.  466. 

[b]  (Sap.  1841) 

In  a  suit  on  a  sheriff's  bond  for  the  escape 
of  a  debtor  alleged  to  have  been  arrested  on  a 
ca.  sa.  by  a  constable,  and  delivered  by  him 
with  a  copy  of  the  ca.  sa.  to  the  sheriff,  it  was 
held  that  parol  evidence  of  the  contents  of  the 
ca.  sa.,  the  original  being  lost,  was  admissible 
for  the  plaintiff,  without  having  averred  the 
loss  in  his  declaration,  or  given  notice  to  the 
defendant  of  his  intention  to  prove  the  loss  and 
contents  of  the  ca.  sa.— Linsee  v.  State  ex  rel. 
Fitch,  5  Blackf.  601. 

[c]  (Sup.  1860) 

The  justice's  memorandum  of  a  return  on 
an  execution  is  but  secondary  evidence  thereof. 
— WUliams  v.  Case,  14  Ind.  253. 

[d]  (Sap.  1864) 

The  best  existing  evidence  of  a  fact  must 
be  produced  to  prove  it;  and  therefore  parol 
evidence  of  the  contents  of  a  record  is  not  ad- 
missible.—Board  of  Trustees  of  Wabash  &  Erie 
Canal  v.  Reinhart,  22  Ind.  463. 

[e]  (Sap.  1864) 

The  contents  of  court  records,  showing  the 
award  of  the  custody  of  a  child  to  plaintiff, 
cannot  be  shown  by  parol ;  the  records  being 
better  evidence.— -Cline  v.  Gibson,  23  Ind.  11. 

[f]      (Sap.  1868) 

In  an  action  for  damages  on  account  of  an 
attorney's  unskillfulness  in  his  having  taken  a 
judgment  by  default  upon  an  insufficient  service 
of  process,  it  was  held  that  the  alleged  defect 
could  only  be  proved  by  the  record.— Reilly  v. 
Cavanaugh,  29  Ind.  435. 
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[g]     (Svp.  1884) 

A  record  of  deeds  made  in  another  state 
cannot  be  proved  by  parol  evidence  of  its  con- 
tents.—Hamilton  V.  Shoaflf,  99  Ind.  63. 

[h]    (Sup.  1887) 

An  order  vacating  a  highway  must  be  prov- 
ed by  the  record,  and  cannot  be  proved  by 
parol.— Whetton  v.  Clayton,  111  Ind.  300,  12 
N.  B.  513. 

[1]  (Sup.  1890) 
Parol  evidence  of  the  contents  of  a  petition 
in  a  highway  case  cannot  be  given  without 
proof  of  diligent  search  made  therefor,  in  the 
proper  office,  by  one  acquainted  with  the  office. 
—Howe  V.  Fleming,  123  Ind.  262,  24  N.  E. 
238. 

[J]  (Sap.  1893) 
Testimony  as  to  divorce  proceedings 
brought  at  one  time  by  testatrix  against  her 
husband,  and  her  charges  against  him,  offered 
to  show  her  mental  condition  at  that  time,  is 
not  inadmissible  on  the  ground  that  the  plead- 
ings in  the  suit  are  the  best  evidence,  where  it 
relates  to  her  acts,  conduct,  and  language  in 
court,  rather  than  to  her  pleadings. — Gurley  v. 
Park,  135  Ind.  440,  35  N.  E.  279. 

[k]     (Sup.  1895) 

Parol  evidence  is  incompetent  to  prove  the 
adjudications  of  a  court  of  record.— Bible  v.  Vo- 
ris,  141  Ind.  569,  40  N.  E.  670. 

[1]     (App.  1899) 

It  was  proper  to  exclude  testimony  of  ad- 
missions made  by  defendant  in  the  pleadings 
filed  in  another  action,  since  the  record  in  such 
action  was  the  best  evidence  by  which  to  prove 
its  contents.— Colbom  v.  Fry,  55  N.  E.  621, 
23  Ind.  App.  485. 

Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  E)vid.  §§  536-545. 
See,  also,   17   Cyc.   pp.  500-504;    notes,  2 

L.  R.  A.  (N.  S.)  652,  5  L.  R.  A.  (N.  S.) 

938. 

§  164.  —  Corporate    acts,    prooeedinci* 
and  records. 

[a]  The  Admission  of  parol  evidence  of  a  writ- 
ten subscription  for  stock,  without  any  excuse 
for  the  absence  of  the  original,  and  without 
any  attempt  to  produce  a  certified  copy  from 
the  books  of  the  corporation,  is  error.- (Sup. 
1861)  Cincinnati,  P.  &  C.  Ry.  Co.  v.  Cochran, 
17  Ind.  516 ;  (1862)  Cincinnati,  P.  &  C.  R.  Co. 
v.  Emrick,  19  Ind.  289. 

[b]  (App.  1898) 

The  constitution  itself  of  a  life  insurance 
company  is  the  best  evidence  of  its  provisions. — 
Masons*  Union  Life  Ins.  Ass^n  v.  Brockman, 
50  N.  E.  493,  20  Ind.  App.  206. 

[c]  (App.  1904) 

Bums'  Rev.  St.  1901,  S  474,  providing  that 
sworn  copies  of  the  acts  and  proceedings  of 
corporations   shall   be  received   in   evidence   in 


all  cases  where  the  original  would  be  evidence, 
does  not  authorize  the  contents  of  the  books 
of  account  of  a  building  and  loan  association  to 
be  proved  by  the  affidavit  of  the  secretary,  in 
an  action  by  the  association  to  foreclose  a  mort- 
gage, for  the  purpose  of  showing  the  state  of 
the  members'  account.— Coppes  v.  Union  Nat. 
Savings  &  Loan  Ass'n,  69  N.  E.  702,  33  Ind. 
App.  367. 

Where  cross-complainant,  a  building  and 
loan  association,  was  demanding  foreclosure  of 
its  mortgage  against  cross-defendants,  the  ad- 
mission of  an  affidavit  of  the  secretary  of  cross- 
complainant  to  the  effect  that  a  paper  annexed 
thereto  was  a  full  and  true  copy  of  the  original 
record  of  the  account  of  the  cross-defendant* 
showing  all  payments  made  on  the  stock  and  on 
account  of  the  loan,  to  prove  the  state  of  the 
account  between  the  parties  as  a  basis  for  the 
computation  to  be  made  by  the  court  in  render- 
ing its  finding,  is  error;  the  books  from  which 
the  account  was  copied  not  being  before  the 
court,  and  cross-defendants  not  having  had  op- 
portunity to  cross-examine  affiant,  or  to  make 
comparison  of  the  copy  with  the  original  en- 
tries.—Id. 

Fob  C!ases  from  Otheb  States, 

See  20  Cent,  Dig.  Evid.  §§  546,  547. 
See,  also,  17  Cyc.  pp.  505-508. 

S  165.  — -  CoiiTeyaiices,    contraets,    aacl 
other  initmments. 

[a]  (Sup.  1843) 

A  deposition  to  prove  the  copy  of  a  bill  of 
exchange,  without  accounting  for  the  absence 
of  the  original,  or  to  prove  the  institution  of  a 
suit  and  the  rendition  and  contents  of  a  judg- 
ment, in  Ohio,  was  held  to  be  inadmissible. — 
Dumont  v.  McCracken,  6  Blackf.  355. 

[b]  (Sup.  1846) 

Parol  evidence  is  inadmissible  to  show  the 
terms  of  a  written  contract,  when  the  writini^ 
itself  is  in  existence,  and  obtainable.— Pattersoa 
v.  Doe  ex  dem.  Fisher,  8  Blackf.  237. 

[c]  (Sap.  1850) 

Where  a  witness  deposed  that  he  was  made 
an  agent  by  an  instrument  in  writing,  and  pro- 
ceeded to  state  the  powers  conferred  upon 
him  by  said  instrument,  which  was  not  pro- 
duced, nor  its  absence  accounted  for,  it  was 
held  that  the  deposition  was  properly  rejected, 
as  parol  evidence  of  the  contents  of  a  written 
instrument.^-Hotchkiss  v.  Dailey,  2  Ind.  117. 

[d]  (Sup.  1858) 

Parol  evidence  of  the  contents  jof  notes  and 
checks  tendered  in  payment  for  a  subscription 
for  stock  is  inadmissible  without  laying  a  foun- 
dation.—Ohio  Ins.  Co.  V.  Nunemacher,  10  Ind. 
234. 

[e]      (Sap.  1874) 

A  witness  may  be  asked  to  describe  a  note 
for  the  purpose  of  identifying  it,  and  such  ques- 
tion will  not  call  for  the  contents  of  the  note. 
— Lingenfelser  v.  Simon,  49  Ind.  82. 
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[f]  (8vp.  1881) 
An  implied  agreement  for  an  extension  of 
time  of  iMiyment  of  a  note,  such  as  to  discharge 
a  surety  thereon  arising  from  the  acceptance  of 
a  bank  note  in  payment  of  interest  in  advance, 
must  be  shown  by  introducing  such  bank  note 
in  evidence.— Swift  v.  Ratliflf,  74  Ind.  426. 

Facts  appearing  on  the  face  of  a  note  in 
suit  as  that  it  was  payable  at  bank,  etc.,  should 
be  shown  by  the  note  itself,  and  not  by  parol. 
—Id. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  548^555. 
See,  also,  17  Cyc.  pp.  475-489. 

§  166.  —  Books  of  account. 

[a]  The  contents  of  books  of  account  cannot 
be  proved  by  parol.— (Sup.  1844)  Wilt  v.  Bird, 
7  Blackf.  258;  (1846)  Thompson  v.  Fry,  Id. 
008. 

[b]  (Sup.  1884) 

In  a  suit  on  a  county  treasurer's  bond, 
witnesses  shown  to  be  competent,  and  who  have 
examined  the  treasurer's  books,  may  testify  to 
the  amount  of  his  receipts  and  disbursements 
as  shown  by  the  books.— Rogers  v.  State  ex  rel. 
Grimes,  99  Ind.  218. 

[c]  (Sup.  1886) 

Where  account  books  are  of  such  a  nature 
as  to  render  it  difficult  for  the  jury  to  arrive 
at  correct  conclusions  therefrom,  accountants 
may  be  allowed  to  testify  as  to  the  results  of 
their  examinations  of  them. — Chicago.  St.  L.  & 
P.  R.  Co.  v.  Wolcott,  141  Ind.  267,  39  N.  E. 
451,  50  Am.  St.  Rep.  320. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  556,  557. 
See,   also,   17  Cyc.   p.   480;    note,   11  Am. 
Dec.  732. 

§  168.  ^—  Iictteri,  telegrams,  and  other 
correipondcncc. 

[a]  Parol  evidence  of  the  contents  of  a  letter, 
which  is  not  produced  or  accounted  for,  is  not 
admissible.^(Sup.  1836)  Hackleman  v.  Moat,  4 
Blackf.  164;  (1858)  Coats  v.  Gregory,  10  Ind. 
345;  (1895)  McFadden  v.  Ross,  14  Ind.  App. 
312,  41  N.  E.  607. 

n>]     (Sap.  1874) 

In  an  action  against  a  telegraph  company 
for  damages  for  failure  to  transmit  a  dispatch, 
the  original  dispatch  delivered  to  the  operator 
must  be  given  in  evidence,  or,  if  not,  its  ab- 
sence must  be  properly  accounted  for,  before 
secondary  evidence  thereof  can  be  admitted. — 
^Western  Union  Tel.  Co.  v.  Hopkins,  49  Ind. 
223. 

[c]     (App.  1893) 

In  an  action  against  a  telegraph  company 
for  failure  to  transmit  and  deliver  a  message, 
such  failure,  and  not  the  message,  is  the  gist  of 
the  action,  the  fact  that  a  certain  message 
-was   deliver^   for   transmission   being  a   sub- 


stantive fact  necessary  to  be  proved ;  and  parol 
evidence  of  the  contents  of  the  message  is 
primary  evidence,  the  rule  being  that,  when 
parol  evidence  is  as  near  the  fact  testified  to  as 
the  written,  each  is  primary. — Western  Union 
Tel.  O.  V.  Cline,  8  Ind.  App.  364,  35  N.  E.  564. 

[d]      (App.  1901) 

Secondary  evidence  of  the  contents  of  let- 
ters is  inadmissible,  when  no  foundation  has 
been  laid  therefor.— Jenkins  v.  Lutz,  59  N.  E. 
288,  26  Ind.  App.  150. 

Fob  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  558. 
See,  also,  17  Cya  pp.  478,  479;    note,  39 
Am.  Rep.  359.  • 

§  171.  WHtincs  coUatcral  to  iiinei. 

[a]  (Sap.  1868) 

The  rule  excluding  parol  evidence  of  the 
contents  of  a  written  instrument  does  not  iapply 
to  a  writing  which  is  collaterally  connected  with 
the  issue.— Carter  v.  Pomeroy,  30  Ind.  438. 

[b]  (Sup.  1907) 

In  an  action  against  a  railroad  company 
for  wrongful  death  from  an  accident  at  a  street 
crossing,  oral  evidence  that  the  crossing  was 
within  the  corporate  limits  of  a  city  was  ad- 
missible.—Indianapolis  Union  R.  Co.  v.  Wad- 
dington,  169  Ind.  448,  82  N.  E.  1030. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  460,  528. 
See,  also,  17  Cyc.  p.  508. 

§172.  Admiisioni  as  to  content!  of  writ- 
ingi. 

[a]  (Sap.  1897) 
Answers  under  oath  to  interrogatories  pro- 
pounded to  an  opposing  party  under  Rev.  St. 
1894,  §  362  (Rev.  St.  1881,  §  359),  being  ad- 
missions, are  admissible  to  prove  proceedings  in 
court.— Combs  v.  Union  Trust  Co.,  46  N.  E.  16, 
146  Ind.  688. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  560. 
See,  also,  17  Cyc.  p.  510. 

§  173.  Orifl^inal  'writinc  mm  beat  evidence. 
For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  561-569. 

See,  also,  17  Cyc.  pp.  512-517. 

§  174.  —  In  general. 

[a]  (Sup.  ISH) 

A  duly-authenticated  transcript  of  the  or- 
der of  the  board  of  directors  of  a  corporation, 
declaring  an  assessment  on  the  stock,  is  com- 
petent evidence  of  such  assessment. — Van  Riper. 
v.  American  Cent.  Ins.  Co.,  60  Ind.  123. 

[b]  (Sup.  1878) 

Copies  of  bills  of  lading  given  by  a  common 
carrier  are  not  competent  evidence  to  prove  the 
delivery  of  goods  in  a  suit  for  their  value,  un- 
less the  loss  of  the  originals  is  established  and 
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proof  given  of  notice  to  the  opposite  party  to 
produce  duplicates  thereof.— State  ex  rel.  Cur- 
tis V.  Howe,  64  Ind.  18;  McMakin  v.  Weston, 
Id.  270. 

[c]  (Sup.  1890) 

A  private  memorandum  book  made  by  plain- 
tiff, being  a  copy  of  copies  made  by  him  from 
time  to  time  of  entries  in  certain  fee  books  of 
plamtiff,  is  not  admissible  to  show  the  amount 
of  the  fees  which  plaintiff  claimed  he  had  as- 
signed to  defendant.— Crim  v.  Fleming,  123 
Ind.  438,  24  N.  E.  358. 

[d]  (Sup.  1891) 

Upon  a  trial  a  paper  purporting  to  be  a 
copy  of  a  lease  was,  under  defendants  objec- 
tion, read  without  showing  the  loss  of  the  orig- 
inal. It  appeared  that  only  one  copy  was  orig- 
inally executed,  and  the  parties  drew  off  a  new 
copy,  signed  it,  and  delivered  same  to  plaintil. 
//eW,  that  the  copy  was  properly  introduced  in 
evidence  as  an  original  paper.— Weaver  v.  Ship- 
ley, 127  Ind.  526,  27  N.  E.  146. 

[e]      (App.  1894) 

In  an  action  to  recover  damages  for  wheat 
alleged  to  have  been  lost  in  transportation,  a 
memorandum  of  the  weights  of  the  wagon  loads 
of  wheat  put  in  to  the  cars  was  properly  exclud- 
<'d,  where  the  original  memorandum  was  made 
by  different  persons,  and  only  a  copy  of  it  was 
produced  on  the  trial. — Buck  v.  Pennsylvania 
Co..  38  N.  E.  871,  11  Ind.  App.  179. 

[f]      (App.  1903) 

It  being  necessary  to  set  out  in  the  com- 
plaint the  contract  for  which  a  reformation  is 
sought,  it  is  equally  necessary  that  such  con- 
tract must  be  proved  by  competent  evidence, 
nnd,  in  the  absence  of  a  showing  that  it  has 
been  lost  and  cannot  be  produced,  the  best  evi- 
dence is  the  contract  itself.— Webb  v.  Ham- 
mond, 68  N.  E.  916,  31  Ind.  App.  613. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §§  561-564,  566- 

5()9. 
See,  also,  17  Cyc.  p.  512. 

$  175.  — -  Public  record!  or  documcAts. 

[a]  (Svp.  1837) 

In  order  to  prove  that  a  suit  bad  been 
commenced  before  a  justice  of  the  peace,  and 
that  final  judgment  had  been  rendered  and  an 
appeal  taken,  the  record  in  the  possession  of 
the  justice  is  the  best  evidence,  and  not  a  copy 
of  the  transcript  filed  in  the  circuit  court,  cei^ 
tified  by  the  circuit  clerk.— Mills  v.  Barnes,  4 
Blackf.  438. 

[b]  (Snp.  1860) 

The  absence  of  an  original  must  be  satis- 
factorily explained  before  testimony  can  be  in- 
troduced to  prove  the  correctness  of  a  copy.— 
Manson  v.  Blair,  15  Ind.  242. 

[c]  (Sup.  1864) 

A  copy  of  a  decree  of  divorce  certified  by 
the  clerk  of  court,  not  purporting  to  be  a  tran- 


script of  the  proceedings,  and  not  showing  that 
such  steps  were  taken  as  gave  the  court  juris- 
diction of  the  person  of  defendant  in  the  suit, 
nor  that  the  matters  decreed  were  within  the 
relief  sought,  is  not  competent  evidence.— Cline 
V.  Gibson,  23  Ind.  11. 

[d]  (Sup.  1874) 

Where  an  original  bill  of  lading  is  in  the 
possession  and  under  the  control  of  the  plain- 
tiff, it  is  error  to  admit  in  evidence  on  behalt 
of  the  plaintiff  a  copy ;  and,  if  admitted,  and 
it  afterwards  appears  that  the  original  is  in  the 
hands  of  the  plaintiff,  the  copy  should  be  with- 
drawn.—Gimbel  V.  Hufford,  46  Ind.  125. 

[e]  (Sup.  1876) 

Because  it  is  "the  original"  is  no  ground 
of  objection  to  the  admission,  as  evidence,  of 
the  original  praecipe  for  an  execution.— Holten 
V.  Board  of  Com'rs  of  Lake  County,  55  Ind. 
194. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  H  561,  365,  668, 
569. 

§  176.   Grounds  for  admiMioa,  of  seeond- 
ary  evidoAoe. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  557,  670-599. 
See,  also,  17  Cyc.  pp.  518-535. 

§  177.  —  la  cenerftl. 

[a]  (Sap.  1848) 

If  one  party  to  a  suit  desires  to  use  in  evi- 
dence a  bond  filed  by  the  adverse  party  in  a 
former  suit,  and  remaining  on  file,  he  should 
apply  to  the  court  for  leave  to  take  it  from  the 
files,  and  without  such  application  he  is  not 
entitled  to  notify  the  adverse  party  to  produce 
it,  and  to  give  parol  evidence  of  its  contents  up- 
on failure  so  to  do.— Dare  v.  McNutt,  1  Ind. 
148,  Smith,  30. 

[b]  (Sup.  1859) 

In  order  to  lay  a  proper  foundation  for  sec- 
ondary evidence,  it  must  be  shown  that  the  orig- 
inal writing  has  been  lost,  or  destroyed  by 
time,  mistake,  or  accident,  or  is  in  the  hands 
of  the  adverse  party,  who  has  had  due  notice  to 
produce  it  on  the  trial.— Anderson  Bridge  Co. 
V.  Applegate,  13  Ind.  339. 

[c]  When  the  primary  evidence  is  out  of  the 
jurisdiction,  secondary  is  admissible.— (Sup. 
1866)  Thom  v.  Wilson's  Ex'r,  27  Ind.  370. 

[d]      (App.  1905) 

Where  no  record  is  made  of  an  order  of  a 
city  council  authorizing  the  street  commissioner 
to  make  a  railroad  crossing,  parol  evidence  is 
admissible  to  show  the  order. — Cincinnati.  R. 
&  M.  R.  R.  v.  Miller,  36  Ind.  App.  26,  72  N. 
E.  827,  73  N.  E.  1001;  Same  v.  Troutman 
(1906)  38  Ind.  App.  700,  75  N.  E.  277;  Same 
V.  Patterson,  39  Ind.  App.  702,  77  N.  E.  1199. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  557,  570-579. 
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§  1 78.  —  DestmetioA    or    loss    of   pri- 
mary erideBoe. 

l*rcliminary  evidence  of  loss  or  destruction,  see 
post,  §  )83. 

[a]  The  contents  of  a  lost  or  destroyed  record 
may  be  proved  by  parol.— (Sup.  1829)  Jack- 
son ex  dem.  Taylor  v.  Cullum,  2  Blackf.  228, 
IS  Am.  Dec.  158;  (1875)  Bate  v.  Sheets,  50 
Ind.  329;  (1880)  Jones  v.  Levi,  72  Ind.  586; 
(1886)  Bundy  v.  Cunningham,  107  Ind.  360,  8 
N.  E.  174.. 

[b]  (8«p.  1835) 

If  a  distress  warrant  be  proved  to  be  lost, 
parol  evidence  of  its  contents,  of  its  return,  and 
of  the  proceedings  of  the  constable  under  it,  is 
admissible.— Richardson  v.  Vice,  4  Blackf.  13. 

[c]  (Sup.  1844) 

If  a  promissory  note  sued  on  be  torn,  and 
a  part  of  it  lost,  a  copy  of  the  entire  note  sworn 
to  is  admissible  evidence.— Dean  v.  Speakman, 
7  Blackf.  317. 

[d]  (Svp.  1863) 

Plaintiff  having  by  replication  to  defend- 
ant's plea  alleged  that  the  defense  set  up  there- 
in had  been  pleaded  by  defendant  in  a  former 
»uit,  and  that  the  matter  of  the  plea  was  de- 
termined therein,  and  having  proved  the  filing 
of  such  plea  in  the  former  suit,  that  it  had 
been  lost  or  mislaid,  and  could  not  after  dili- 
gent search  be  found,  parol  evidence  of  its  con- 
tents was  admissible.- Schwartz  v.  Osthimer,  4 
Ind.  109. 

[e]  (Sap.  1859) 

To  prove  damages,  a  party  offered  to  show 
that  by  the  act  of  the  defendant  he  had  been 
-compelled  to  have  a  certain  contract  canceled, 
which  was  done  by  burning.  Held^  that  parol 
proof  of  the  contract  should  have  been  admit- 
ted.—Draper  V.  Vanhom,  12  Ind.  352. 

[f]  (Sup.  1865) 

Where  the  return  of  a  verdict  into  court  is 
shown  by  an  entry  in  the  order  book,  it  may,  if 
lost,  be  supplied  by  a  copy  proved  by  competent 
witnesses.— Sanders  v.  Sanders,  24  Ind.  133. 

[g]  (Sup.  1875) 

Where  the  original  schedule  of  assessment 
has  been  lost,  the  record  thereof  in  the  record 
books  of  the  county  recorder's  office  may  l>e 
read  in  evidence.— Bate  v.  Sheets,  50  Ind.  329. 

[h]     (Svp.  1877) 

The  bare  fact  that  the  party  offering  sec- 
ondary evidence  of  the  contents  of  a  writing 
voluntarily  destroyed  it  does  not  preclude  his 
proving  the  contents,  if  the  circumstances  of  the 
destruction  are  consistent  with  an  honest  pur- 
pose.—Rudolph  V.  Lane,  57  Ind.  115. 

[1]      (Sup.  1878) 
In  an  action  to  recover  a  drainage  assess- 
ment, the  original  petition  having  been  lost,  the 
rocord  thereof,   upon  being  properly  identified, 
and  the  loss  of  the  petition  having  been  proved. 


is  competent  evidence.— Bate  ▼.  Sheets,  64  Ind. 
209. 

D]  (Svp.  1879) 
Where  the  evidence  showed  that  a  lease 
was  dei)osited  with  a  third  person  to  hold  for 
the  parties,  and  that  defendant  obtained  posses- 
sion of  it,  took  it  away,  tore  It  in  pieces,  and 
rented  the  land  to  another  tenant,  parol  evi- 
dence was  held  admissible  to  prove  the  contents 
of  the  lease.— A  van  v.  Frey,  69  Ind.  91. 

[k]     (Svp.  1881) 

Parol  evidence  is  admissible  to  prove  the 
contents  of  a  summons  which  is  lost — Johnson 
V.  State  ex  rel.  Skinkard,  80  Ind.  220.^ 

[1]      (Svp.  1884) 
Where  an  instrument  is  lost  or  destroyed, 
its  contents  may  be  proved  by  secondary  evi- 
dence.—'Langsdale    V.    Woollen,    99    Ind.    575; 
Chirme,  Dunn  &  Co.  v.  Rauh,  100  Ind.  247. 

[m]     (Svp.  1888) 

Where  proof  of  the  loss  of  letters,  and  of  a 
fruitless  search  for  them,  is  made,  secondary 
evidence  of  their  contents  is  admissible.— Roehl 
V.  Ilaumesser,  114  Ind.  311,  15  N.  E.  345. 

[n]  (Svp.  1888) 
It  is  not  error  to  permit  a  written  contract 
to  be  proved  by  parol  evidence,  there  being  evi- 
dence that  it  once  existed,  and  was  destroyed 
by  the  adverse  party.— McNutt  v.  McNutt,  116 
Ind.  545,  19  N.  B.  115,  2  L.  R.  A.  372. 

[ol     (Svp.  1893) 

Where  the  papers  in  a  divorce  suit  have 
been  destroyed,  parol  testimony  as  to  the  char- 
ges made  therein  by  plaintiff,  for  the  purpose 
of  showing  her  mental  condition,  is  admissible. 
— Gurley  v.  Park,  135  Ind.  440,  35  N.  E.  279. 

[p]     (App.  1893) 

Where  a  party  has  negligently  or  fraudu- 
lently destroyed  the  primary  evidence,  he  can- 
not introduce  secondary  evidence.— Baldwin  v. 
Threlkeld,  8  Ind.  App.  312,  34  N.  E.  851,  3r» 
N.  E.  841. 

|-q3     (App.  1894) 

Ordinarily  secondary  evidence  of  the  con- 
tents of  a  writing  cannot  be  given  until  its  loss 
or  destruction  has  been  proved,  or  it  appears 
that  bona  fide  or  diligent  search  has  been  un- 
successfully made  for  it  where  it  was  most 
likely  to  be  found.— Ohio  Thresher  &  Engine 
Co.  V.  Ilensel,  36  N.  E.  716,  9  Ind.  App.  328. 

[r]     (Svp.  1896) 

Wlien  the  existence  of  an  instrument  col- 
laterally in  issue  is  satisfactorily  shown,  parol 
evidence  of  its  contents  may  be  admitted  on  proof 
of  probable  loss.— Lmmbert  v.  Woodard,  144 
Ind.  335,  43  N.  E.  302,  55  Am.  St.  Rep.  175. 

[8]  (App.  1905) 
Where  the  books  of  a  corporation,  con- 
taining the  records  of  the  issuing  and  transfer- 
ring of  corporate  stock,  had  been  destroyed, 
parol  evidence  was  admissible,  in  an  action  for 
the  conversion  of  notes  claimed  to  be  a  part 
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of  the  assets  of  the  corporation,  to  show  that 
the  stock  which  one  agreed  to  take,  and  for 
the  payment  of  which  he  executed  the  notes 
in  question,  was  distributed  among  certain  of 
the  original  projectors  of  the  corporation  on 
the  maker  of  the  notes  withdrawing  from  the 
enterprise,  and  that  the  notes  were  subsequent- 
ly used  as  a  part  payment  for  a  stock  of  mer- 
chandise purchased  by  the  maker  from  defend- 
ant, a  stockholder  of  the  corporation. — ^Thistle- 
thwaite  v.  Pierce,  60  N.  E.  755,  30  Ind.  App. 
042. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  580-594;    39 

Cent.    Dig.    Plead,   f    1020;    42   Cent. 

Dig.  Records,  §  33. 
See,  also,  17  Cyc.  pp.  518-52G. 

§  179.  — —  Posiesiion      or      control      of 
primary  evidence. 

[a]  Where  the  primary  evidence  is  in  the  pos- 
session, or  under  control,  of  the  adverse  party, 
who  fails  or  refuses  to  produce  it,  secondary 
evidence  is  admissible.— (Sup.  1842)  Rawley  v. 
Doe  ex  dem.  Beachamp,  0  Blackf.  143 ;  (1855) 
Smith  V.  Reed,  7  Ind.  242;  (1858)  Mumford  v. 
Thomas,  10  Ind.  107 ;  (1883)  Duringer  v.  Mos- 
chino,  93  Ind.  495;  (1883)  Barkley  v.  Mahon, 
95  Ind.  101. 

[b]  (Sup.  1842) 

If  the  defendant  in  ejectment  refuse  to  pro- 
duce on  the  trial  a  patent  from  the  United 
States  to  the  plaintiflfs  lessor  for  the  land  in 
controversy,  the  patent  being  in  the  defendant's 
possession,  and  due  notice  having  been  given 
him  to  produce  it,  secondary  evidence  of  the 
patent  would  be  admissible,  without  proof  of 
the  execution  of  the  original,  were  proof  of  its 
execution  otherwise  necessary.— Rawley  v.  Doe 
ex  dem.    Beachamp,  0  Blackf.  143. 

[c]  (Sup.  1858) 

The  non production  on  notice  of  corporate 
books  does  not  justify  the  admission  of  parol 
evidence  of  a  fact  sought  to  be  proved  thereby. 
-Madison,  I.  &  P.  R,  Co.  v.  Whitesel,  11  Ind. 
55. 

[d]  (Sup.  1861) 

Where  the  court  has  ordered  the  production 
of  certain  minutes  of  the  board  of  directors  and 
the  party  in  whose  behalf  the  order  was  made 
has,  in  addition,  given  written  notice  to  the 
company  to  produce,  and  has  demanded  of  the 
secretary  a  sworn  copy,  if  they  are  not  pro- 
duced, or  the  sworn  copy  furnished,  oral  evidence 
may  be  given  of  their  contents.— Indianapolis  & 
a  R.  Co.  V.  Jewett,  10  Ind.  273. 

[e]  (Super.  1873) 

A  written  contract  for  building  a  house 
provided  that  the  work  should  be  done  accord- 
ing to  the  direction  and  instructions  of  the  ar- 
chitect; that  the  last  payment  should  be  due 
only  when  the  building  was  completed,  accord- 
ing to  the  plans  and  specifications,  to  the  satis- 
faction of  the  owner  and  of  the  architect,  and 


upon  the  production  of  the  certificate  from  the 
architect  to  that  effect;  that  if  any  dispute 
arose  in  regard  to  the  true  meaning  of  the 
plans  and  specifications,  or  the  agreement  as  to 
the  quality  of  the  work  or  materials,  it  should 
be  decided  by  the  architect,  whose  decision 
should  be  final.  Held  that,  on  the  unreason- 
able refusal  of  the  architect  to  furnish  the  cer- 
tificate provided  for  in  the  contract,  the  con- 
tractor may  establish  his  right  to  recover  by 
other  evidence.— Co^y  v.  Adams,  1  Wils.  342. 

[f]  (App.  1899) 
After  notice  to  produce  an  original  letter, 
and  failure  to  do  so,  a  copy  of  the  letter  was 
introduced  in  evidence.  Later  the  original  let- 
ter was  introduced.  Held,  that  the  introduction 
of  the  copy  was  not  error.— Phenix  Ins.  Co.  v, 
Jacobs,  55  N.  E.  778,  23  Ind.  App.  509. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  595-599. 
See,  also,  17  Cyc.  pp.  527-535. 


§  180.   Preliminariei  to  admiision  of 
ondary  evideAoe. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  f§  000-000, 
See,  also,  17  Cyc.  pp.  530-504. 


§181.  Ib  general. 

[a]  (Svp.  1835) 

The  contents  of  an  instrument  of  writings 
cannot  be  proved  by  oral  testimony,  unless  the 
absence  of  the  instrument  be  first  accounted  for.. 
—Carlton  v.  Litton,  4  Blackf.  1. 

[b]  (Snp.  1884) 

Where  it  was  agreed  in  open  court  that 
all  papers  relating  to  the  case  in  the  possession 
of  or  under  the  control  of  defendant  would  be 
produced  before  going  to  trial,  and,  in  connec- 
tion with  the  offer  to  introduce  a  copy  of  a 
letter,  there  was  an  offer  of  evidence  tending 
to  prove  that  it  was  a  true  copy  of  the  letter 
taken  by  letterpress  at  the  time  the  letter  was 
written  by  plaintiff,  and  that  it  was  addressed 
to  defendant,  the  envelope  bearing  a  return  re- 
quest and  that  it  was  mailed  and  never  re- 
turned, it  was  proper  to  admit  the  copy  in  evi- 
dence.— Duringer  v.  Moschino,  03  Ind.  495. 

[c]  (Sup.  1889) 

Evidence  as  to  the  contents  of  a  deed  is 
properly  excluded  where  no  foundation  was  laid 
for  the  introduction  of  secondary  evidence. — 
State  ex  rel.  Lowery  v.  Davis,  20  N.  E.  150^, 
117  Ind.  307.' 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  f  000. 
See,  also,  17  Cyc.  p.  530. 

§  182.  —  Proof     ai     to     eziitenee     of 
primary  evidoBee. 
[a]     (Sup.  1855) 
In  general,  the  contents  of  a  written   in- 
strument cannot  be  proved  by  parol;    but  such 
evidence  may  be  competent  to  show  the  exisf- 
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ence  of  the  instrument,  with  a  view  of  letting 
In  secondary  evidence,  in  case  of  loss  of  the 
original  or  refusal  of  the  adverse  party  to  pro- 
duce it  on  notice.— Stoner  v.  Ellis,  6  Ind.  152. 

[b]  (8«p.l857) 

In  making  proof  of  the  existence  and  con- 
tents of  a  lost  deed,  the  property  conveyed,  es- 
tate created,  conditions  annexed,  and  the  sign- 
ing, sealing,  and  delivering,  must  be  proved 
with  reasonable  certainty. — Thompson  v.  Thomp- 
son, 9  Ind.  323,  68  Am.  Dec.  638. 

[c]  (Svp.  1861) 

Rev.  St.  1843,  c  40,  $  216,  providing  that 
pleadings  denying  or  requiring  proof  of  the 
execution  of  written  instruments  relied  on  and 
pleaded  by  a  party  shall  not  necessitate  such 
proof  unless  verified,  was  continued  in  force  by 
Code  1852;  and  hence  evidence  of  the  con- 
tents of  a  receipt  pleaded  under  such  circum- 
stances was  properly  admitted  without  prov- 
ing its  execution.— Forsy the  v.  Park,  16  Ind. 
247. 

Where  defendant  in  an  action  on  account 
alleged  that  he  had  executed  a  note  to  plaintiff's 
assignor  in  payment  of  the  claim,  and  that  he 
had  paid  the  note,  it  was  error  to  allow  him, 
after  proving  its  loss,  to  give  secondary  evi- 
dence of  its  contents,  without  proving  its  exe- 
cution, as  he  might  have  manufactured  such 
note,  without  its  ever  having  been  in  the  pos- 
session of  the  payee.— Id. 

Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  Dvid.  §§  601-^4. 
See,  also,  17  Cyc  p.  536. 


f  183.  —  Proof  as  to  destmotioB  or 
loss  of  amd  search  for  primary 
sridenoe* 

[a]  To  admit  the  record  of  a  deed  in  evidence, 
it  was  shown  to  be  a  true  copy  of  the  original; 
that,  after  it  was  recorded,  one  of  the  grantors 
had  taken  charge  of  it  for  grantee,  who  was  an 
infant;  that  the  latter*8  guardian  had  searched 
for  it,  but  could  not  find  it;  and  that  the  gran- 
tor who  took  charge  of  it,  and  who  was  dead, 
had  stated  in  his  lifetime  that  the  deed  was 
lost.  Its  execution  was  also  proved  by  the  sub- 
scribing witness,  and  by  the  magistrate  before 
whom  it  was  acknowledged.  Held  sufficient.— 
(Sup.  1839)  Rucker  v.  McNeely,  5  Blackf.  123; 
(1843)  McXeely  v.  Rucker,  6  Blackf.  391. 

[b]    (Sap.  1843) 

A  subpoena  duces  tecum  was  served  three 
or  four  days  before  the  trial,  on  a  lessee,  re- 
quiring him  to  produce  his  lease.  He  was 
sworn  as  a  witness,  and  stated  that  he  had  not 
had  time  to  search  all  his  papers  to  find  the 
lease,  but  that  he  had  made  some  search  in 
the  most  probable  places;  that  he  might  have 
destroyed  it,  but  he  did  not  recollect  to  have 
done  so;  that  he  had  not  seen  it  for  a  year,  etc. 
Held,  that  the  loss  of  the  lease  was  not  suffi- 
ciently   proved   to   authorize   the  admission   of 


parol    evidence    of    its    contents. — McNeely    v. 
Rucker,  6  Blackf.  391. 

[c]  (Sup.  1843) 

The  facts  that  a  note  was  sent  by  mall,  in 
a  letter  directed  to  a  postmaster  in  another 
state,  to  have  its  execution  proved,  and  that  it 
had  not  been  returned,  do  not  sufficiently  prove 
the  loss  of  the  note  to  authorize  parol  evidence 
of  its  contents.— Depew  v.  Wheelan,  6  Blackf. 
485. 

[d]  (Sup.  1845) 

The  loss  of  the  paper  must  be  proved  by 
the  person  in  whose  hands  it  was  at  the  time  of 
the  loss,  or  to  whose  custody  it  is  traced,  if  he 
be  living.— Murray  v.  Buchanan,  7  Blackf.  549. 

[e]  (Sap.  1863) 

A  party,  having  proved  the  filing  of  certain 
pleas,  and  that  they  are  lost  or  mislaid,  and 
cannot,  after  diligent  search,  be  found,  may 
give  parol  evidence  of  their  contents.— Schwartz 
V.  Osthimer,  4  Ind.  109. 

it]  (Sup.  1856) 
A  party  to  an  action  desired  to  offer  a 
copy  of  a  mortgage  in  evidence,  and  in  his  affi- 
davit alleged  that  the  original  had  been  deliv- 
ered to  the  recorder  for  record,  and  was  not 
among  his  own  papers.  Held,  that  it  was  to  be 
inferred  that  the  mortgage  remained  in  the 
recorder's  office,  and  the  affidavit  was  insuffi- 
cient.—Plant  V.  Crane,  7  Ind.  486. 

[g]     (Sap.  1856) 

Secondary  evidence  of  the  contents  of  a 
writing  will  not  be  admitted,  unless  it  is  proved 
that  a  bona  fide  and  diligent  search  has  been 
unsuccessfully  made  for  the  lost  instrument  in 
the  place  where  it  was  most  likely  to  be  found. 
—Meek  v.  Spencer,  8  Ind.  118. 

[h]     (Sap.  1857) 

In  an  action  to  recover  the  amount  of  a 
note  alleged  to  have  been  left  with  defendant 
for  collection,  the  defendant  offered  to  prove 
that  the  plaintiff  had  written  him  instructions 
not  to  attempt  to  collect  the  note  of  the  maker, 
but  to  exchange  it  for  the  note  of  another  per- 
son named,  if  he  could,  which  he  had  done. 
This  proof  he  offered  to  make  by  proving  the 
contents  of  the  letters  of  instruction,  having 
first  clearly  shown  that  he  had  deposited  the 
letters  with  another  to  be  kept  during  his  ab- 
sence from  home,  and  that  while  so  on  deposit 
they  had  been  accidentally  destroyed.  The 
court  refused  to  permit  the  proof  to  be  made. 
It  did  not  appear  that  the  proof  was  objected 
to  or  rejected  on  the  ground  of  irrelevancy,  but 
rather  for  want  of  sufficient  proof  of  loss.  Held, 
that  the  evidence  should  have  been  admitted. — 
Littler  v.  Franklin,  9  Ind.  2ia 

[1]  (Sap.  1859) 
Where  a  witness  testified  that  a  certain 
petition  to  the  city  council  for  improvements 
was  in  the  city  clerk's  office,  and  the  clerk  tes- 
tified that  he  could  not  find  it  after  a  thorough 
search  in  his  office,  it  was  held  that  a  copy  was 
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competent  evidence—Little  v.  City  of  Indian- 
apolis,  13  Ind.  364. 

[J]  (Snp.  1869) 
The  affidavit  of  one  who  has  held  a  promis- 
sory note  that  he  has  lost  it,  and  made  dili- 
gent search,  but  cannot  find  it,  is  sufficient  to 
allow  proof  of  its  contents.— Cleveland  v.  Wor- 
rell, 13  Ind.  545. 

[k]     (Sup.  1861) 

On  appeal  from  a  justice's  judgment  in  a 
suit  on  a  note,  evidence  was  offered  that  the 
original  note  was  filed  in  the  clerk*s  office  of 
the  appellate  court,  and  the  clerk  testified  that 
after  diligent  search  he  could  not  find  it.  Held, 
that  this  was  sufficient  ground  for  the  introduc- 
tion of  a  copy  of  the  note,  which  the  justice 
swore  to  be  a  correct  transcript  of  the  original. 
—Carter  v.  Edwards,  16  Ind.  238. 

[1]  (Sup.  1861) 
Where  the  secretary  of  a  railroad  company, 
in  response  to  a  demand  for  a  copy  of  a  writ- 
ten contract  of  subscription,  shown  to  have  been 
in  the  possession  of  the  company,  answers  that 
it  has  been  lost,  it  is  to  be  presumed,  from  the 
character  and  ordinary  duties  of  the  officer 
who  made  the  admission  of  its  loss,  that  he  was 
the  custodian  of  such  writings,  and  therefore 
his  admission  was  competent  evidence  against 
his  employer.— Indianapolis  &  C.  R.  Co.  v.  Jew- 
ett,  16  Ind.  273. 

Proof  of  the  answer  of  the  agent  of  a  rail- 
way company,  in  whose  custody  a  contract  of 
subscription  properly  belonged,  that  such  paper 
has  been  lost,  is  prima  facie  evidence  sufficient 
to  entitle  the  demanding  party  to  give  oral 
proof  of  the  contents  of  the  paper,  in  a  suit 
against  the  company.— Id. 

[m]     (Sap.  1862) 

An  affidavit  that  the  requisite  transcript  of 
a  court  of  conciliation  has  been  at  a  former  trial 
of  the  cause  filed  with  the  papers,  and  cannot 
now  be  found  among  them,  establishes  its  loss 
sufficiently  to  warrant  the  admission  of  parol 
evidence  of  its  contents. — Steel  v.  Williams,  18 
Ind.  161. 

[n]  (Sup.  1881) 
Where  a  witness  testified  that  he  had  re- 
ceived a  letter  from  defendant  together  with  two 
notes,  that  the  notes  had  been  burned,  and  that 
the  letter  was  in  his  coat  which  had  been  stolen, 
and  that  he  had  not  been  able  to  recover  either 
the  coat  or  the  letter,  he  was  entitled  to  intro- 
duce secondary  evidence  of  its  contents.— Pef- 
fley  V.  Noland,  80  Ind.  164. 

[0]      (Sap.  1884) 

In  an  action  for  breach  of  a  written  war- 
ranty, evidence  that,  some  time  before  suit,  the 
paper  had  been  intrusted  to  a  lawyer  to  bring 
suit  on;  that  afterwards  he  and  plaintiff  had 
made  thorough  search  in  his  office  for  the  war- 
ranty, but  could  not  find  it;  and  that  plaintiff 
did  not  now  know  where  the  lawyer  resided, 
but  had  written  to  him  without  receiving  an 


answer, — is  sufficient  evidence  of  the  loss  of  th*>- 
paper  to  permit  secondary  evidence  of  its  con- 
tents.—Johnston  Hanester  Co.  v.  Hartley,  94 
Ind.  131. 

[p]      (Sap.  1886) 

Proof  that  a  letter  which  had  been  filed  in 
the  clerk's  office  as  part  of  the  evidence  in  the 
case  has  been  searched  for,  and  cannot  be 
found,  is  sufficient  to  establish  its  loss,  and 
parol  testimony  may  be  introduced  to  show  the 
contents,  where  such  contents  are  relevant  and 
material.— McComas  v.  Haas,  107  Ind.  512,  8 
N.  E.  579. 

[q]     (Sap.  1888) 

True  copies  are  proper  evidence  for  de- 
fendant, where  the  preliminary  proof  shows 
that  the  originals  were  in  the  possession  of 
plaintiff's  attorney  for  the  purpose  of  prepar- 
ing a  bill  of  exceptions,  on  appeal  from  a  ver- 
dict in  a  former  trial  of  the  same  cause,  and  the 
failure  to  produce  the  originals  at  the  second 
trial  is  not  accounted  for  by  plaintiff ;  it  bein^ 
fair  to  presume  from  the  evidence  that  the- 
originals  were  lost  by  the  plaintiff's  attorney.— 
McCormick  Harvesting  Mach.  Co.  v.  Gray,  114 
Ind.  340,  16  N.  E.  787. 

[r]     (Sap.  1889) 

The  record  of  patents  in  the  recorders 
office  not  being  required,  evidence  of  a  search 
for  it  there,  and  failure  to  find  it.  is  inadmis- 
sible.—Nitche  V.  Earle,  117  Ind.  270,  19  N.  E. 
749. 

[8]     (Sap.  1890) 

Parol  evidence  of  a  written  assignment  of 
a  judgment  is  inadmissible  without  showing  the 
loss  of  the  instrument  or  proof  of  search  for  it 
in  the  proper  place.— Coffing  v.  Camahan,  25J 
X.  E.  855,  122  Ind.  427. 

[t]     (App.  1892) 

Evidence  that  one  had  had  possession  of  a 
written  contract  for  the  sale  of  goods;  had 
deposited  it  in  a  certain  place;  that  "he  had 
looked  for"  but  "had  not  found  it";  and  that 
he  "might  have  looked  it  over"  in  some  way, — 
is  not  sufficient,  in  the  absence  of  anything 
further,  to  allow  parol  evidence  as  to  its  con- 
tents.—Bascom  v.  Toner,  5  Ind.  App.  229,  31 
N.  E.  856. 

[u]     (App.  1894) 

Where  plaintiff  testified  that  he  wrote  a 
letter  to  defendant,  but  not  what  he  did  with  it, 
and  defendant,  called  in  behalf  of  plaintiff,  tes- 
tified that  he  did  not  think  he  received  it,  and 
had  not  looked  where  it  would  be  if  he  had  it, 
and  no  notice  to  produce  was  served,  it  was  er- 
ror to  admit  secondary  evidence  of  its  contents. 
—Newton  v.  Donnelly,  9  Ind.  App.  359,  30  N. 
E.   769. 

Where  plaintiff  testified  that  he  gave  a 
telegram  received  by  him  to  G.,  that  he  had 
searched  for  it,  and  thought  he  had  not  de- 
stroyed it,  but  did  not  state  the  result  of  his 
search,  or  that  he  had  searched  where  he  kept 
such  papers,  and  on  cross-examination  admitted 
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that  he  did  not  know  he  gave  it  to  G.,  it  was 
error  to  admit  secondary  evidence  of  its  con- 
tents.— Id. 

[V]      (App.  1901) 

Where  the  complaint  in  an  action  on  an 
attachment  bojid  avers  that  "the  same  is  lost 
or  is  in  the  possession  of  the  defendant/*  proof 
that  the  bond  is  lost  conforms  to  the  complaint, 
and  justifies  secondary  evidence. — Bamett  v. 
Lucas.  61  N.  B.  683,  27  Ind.  App.  441. 

[w]      (App.  1908) 

It  was  error  to  receive  testimony  as  to  the 
contents  of  a  written  option,  where  such  testi- 
mony was  not  on  a  collateral  matter,  but  was 
material  to  the  issues,  and  where  there  was  no 
showing  that  the  writing  could  not  be  produced 
and  introduced  in  evidence.— University  of  No- 
tre Dame  Du  Lac  v.  Winkler  Bros.  Mfg.  Co., 
42  Ind.  App.  44,  84  N.  E.  991. 

Fob  Ca»e8  fbom  Otfeb  States, 

See  20  Cent.  Dig.  Evid.  §§  605-637. 
See,  also,  17  Cyc.  pp.  540-555. 

S 185.  —  Notice    to    prodnee    primary 
evidence, 
[m]    (Svp.  1824) 

Notice  to  produce  a  paper  may  be  given 
to  the  attorney  of  the  party  on  record,  although 
such  party  be  but  a  nominal  party.  Notice  to 
the  real  party  himself  is  not  necessary,  where 
the  suit  is  prosecuted  for  his  benefit.— Lagow 
V.  Patterson,  1  Blaclsf.  327. 

[b]  (Sup.  1839) 

Secondary  evidence  of  a  document  not  in 
possession  of  the  party  offering  such  evidence 
is  not  admissible,  without  notice  to  the  adverse 
party  to  produce  the  document.— Rucker  v.  Mc- 
Neely,  5  Blackf.  123;  State  ex  rel.  Kinnison 
V.  Lockwood,  Id.  144. 

[c]  (Sup.  1840) 

There  is  no  necessity  to  give  notice  to  the 
opposite  party,  in  order  to  authorize  the  intro- 
duction of  parol  evidence  of  the  contents  of  an 
Instrument  proved  to  be  lost.— McCreary  ▼. 
Hood,  5  Blackf.  316. 

ed]     (Sup.  1859) 

Where  the  receipt  of  a  Judgment  fs  upon 
a  separate  paper  and  has  been  delivered  to  the 
opposite  party  in  the  suit,  notice  must  be  given 
to  him  to  produce  it  on  the  trial,  and  on  his 
failure  to  do  so  the  contents  of  it  may  be  prov- 
ed by  parol.— Williams  v.  Jones,  12  Ind.  561. 

[e]     (Sup.  1861) 

In  an  action  against  a  corporation  on  a 
written  subscription  to  stock  which  had  passed 
into  its  possession,  the  objection  that  secondary 
evidence  of  its  contents  cannot  be  admitted  be- 
cause demand  on  its  secretary  for  copies  there- 
of had  not  been  duly  made  in  the  manner  re- 
quired by  2  Rev.  St.  p.  93,  §  284,  in  that  the 
demandant  was  not  authorized  to  administer 
oaths,  and  tendered  no  copy  fee,  cannot  be 
urged,  where  the  secretary,  on  demand,  answer- 
ed that  he  would  not  furnish  copies  except  on 


the  order  of  the  president  or  attorney.- Indian- 
apolis &  C.  R.  Co.  v.  Jewett,  16  Ind»  273. 

[f]  (Snp.  1862) 

The  plaintiff  in  a  suit  on  a  policy  of  in- 
surance may  read  a  copy  of  the  notice  of  dis- 
aster, retained  by  him  at  the  time  he  forwarded 
the  original  to  defendant's  secretary,  without 
having  notified  the  defendant  to  produce  th« 
original  notice  at  the  trial.— Commonwealth's 
Ins.  Co.  V.  Monninger,  18  Ind.  352. 

[g]  (App.  1894) 

If  it  be  claimed  that  a  writing  is  in  the 
possession  of  an  opposite  party,  parol  evidence 
of  its  contents  cannot  be  made  until  it  is  shown 
that  notice  has  been  served  on  such  party  to 
produce  the  same  a  reasonable  time  before  the 
trial,  and  that  he  failed  to  do  so.— Ohio  Thresh- 
er &  Engine  Co.  v.  Hensel,  36  N.  E.  716,  9  Ind. 
App.  328. 

[h]    (App.  1894) 

A  witness  may  testify  to  the  contents 
of  a  letter  written  him  by  defendant,  after  proof 
of  its  loss,  though  defendant  was  not  notified  to 
produce  it,  as  provided  by  Rev.  St.  1804,  §  486^ 
(Rev.  St.  1881,  §  478),  there  being  no  necessity 
for  such  notice,  as  the  letter  is  not  in  defend- 
ant's possession. — Continental  Ins.  Co.  of  New 
York  V.  Chew,  11  Ind.  App.  330,  38  N.  R  417, 
54  Am.  St.  Rep.  506. 

[1]     (App.  1902) 

A  copy  of  a  letter  properly  addressed  and 
stamped  and  mailed  at  a  post  office  is  admissi- 
ble in  evidence,  where  the  person  to  whom  the 
letter  was  addressed  had  been  ordered  by  the 
court  to  produce  the  original,  which  was  not 
done,  though  the  notice  to  produce  the  original 
was  insufficient;  it  appearing  that  the  orig- 
inal could  not  be  found,  and  that  further 
search  would  fail  to  discover  it— Pape  v.  Fer- 
guson, 62  *N.  E.  712,  28  Ind.  App.  298. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  642-6(50;   2S 

Cent.  Dig.   Insurance,  $  1701. 
See,  also,  17  Cyc.  pp.  55(J-564. 

1 186.   Cluiraoter  and  degrees  of  second* 
ary  eridenoe. 
[al     (Sup.  1836) 

The  rule  of  law  that  the  best  evidence 
which  the  nature  of  the  case  admits  must  be 
produced  applies  as  well  to  secondary  as  ta 
primary  evidence.— Coman  v.  State  ex  rel.  Arm- 
strong, 4  Blackf.  241. 

If  an  original  paper  be  lost,  its  counter- 
part, if  one  exist,  is  the  best  evidence  of  its 
contents;  and  inability  to  produce  such  coun- 
terpart must  be  shown,  before  a  copy  can  be 
introduced.— Id. 

[b]     (Svp.  1838) 

A  copy  of  the  record  of  a  patent  for 
United  States  land,  from  the  general  land  of- 
fice, under  the  signature  of  the  commissioner 
and  the  seal  of  the  office,  is  admissible  in  evi- 
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dence  if  the.  original  patent  be  lost  or  destroyed. 
—Smith  V.  Mosier,  5  Blackf.  51. 

[c]  The  record  of  a  conveyance,  shown  t;o  be 
a  true  copy,  is  admissible  evidence  for  the  gran- 
tee ;  satisfactory  proof  having  been  given  of 
the  loss  of  the  original,  and  its  execution  duly 
proved.— (Sup.  1839)  Rucker  v.  McNeely,  5 
Blackf.  123;  (1843)  McNeely  v.  Rucker,  G 
Blackf.  391. 

[d]  (Snp.  1842) 

In  case  the  defendant  in  ejectment  refuses 
to  produce  the  patent  to  plaintiflTs  lessor  from 
the  United  States  for  the  land  in  question,  a 
copy,  whether  in  the  record  book  of  the  county 
or  not,  proved  by  a  witness  on  the  trial  to  be 
a  true  copy,  or  a  certified  copy  from  the  records 
of  the  General  Land  Office,  may  be  given  in  evi- 
dence.—Rawley  v.  Doe  ex  dem.  Beachamp,  6 
Blackf.  143. 

[e]  (Sap.  1£44) 

In  an  action  against  a  bank  to  recover 
back  the  excess  of  interest  paid  on  a  usurious 
contract,  the  plaintiff  offered  in  evidence  a 
copy  of  so  much  of  the  discount  book  of  the 
bank  as  showed  the  usury  complained  of,  the 
original  not  being  produced  on  notice.  The 
clerk  of  the  bank,  who  had  made  the  copy  on 
the  plaintiff's  application,  testified  that,  having 
made  it  in  a  hurry,  he  could  not  testify  to  its 
accuracy.  Held^  that  the  copy  was  legal  evi- 
dence.—State  Bank  v.  Ensminger,  7  Blackf.  105. 

[f]  (Sap.  1847) 

A  copy  of  the  record  of  a  patent  for  United 
States  land  (such  copy  being  certified  by  the 
commissioner  of  the  general  land  office,  under 
the  seal  of  his  office)  is  admissible  evidence, 
if  the  absence  of  the  original  be  sufficiently  ac- 
counted for.— Stephenson  v.  Doe  ex  dem.  Wait, 
S  Blackf.  508,  4G  Am.  Dec.  489. 

[g]  (Sap.  18S8) 

As  a  general  rule*,  there  are  no  degrees  in 
secondary  evidence. — Carpenter  v.  Dame,  10 
Ind.  125. 

[h]     (Sap.  1865) 

A  duly-authenticated  transcript  of  a  ju- 
dicial record,  in  the  absence  of  the  original, 
is  the  highest  evidence  of  the  contents  thereof, 
and  secondary  evidence  is  not  admissible  with- 
out proof  of  the  destruction  or  nonexistence  of 
the  record.— Jenkins  v.  Parkhill,  25  Ind.  473. 

[1]     (Sap.  1868) 

Where  the  minutes  of  a  corporate  meeting 
are  lost,  it  is  competent  to  prove  by  parol 
what  was  done.  The  fact  that  the  clerk  kept 
a  separate  memorandum  of  the  transactions, 
which  was  preserved,  does  not  exclude  the  parol 
evidence.— Dix  v.  Akers,  30  Ind.  431. 

[j]     (Sap.  1880) 

A  sworn  copy  of  a  record  constitutes  a 
well-recognized  species  of  secondary  evidence, 
ranking  next  to  a  duly  attested  copy.— Jones  v. 
I^vi.  72  Ind.  586. 


[kl     (App.  1901) 

In  an  action  on  a  lost  attachment  bond, 
where  a  copy  is  produced  and  certified  by  one 
of  the  witnesses  the  copy  may  be  read  in  evi- 
dence, or  witness  may  testify  from  recollection 
refreshed  by  it.— Bamett  v.  Lucas,  61  N.  E. 
683,  27  Ind.  App.  441. 

[1]      (App.  1902) 

The  original  contract  having  been  lost, 
and  after  proper  foundation  plaintiff  having 
testified  as  to  its  contents,  the  subsequent  ad- 
mission of  what  a  witness  testified  was  an  ex- 
act copy  of  the  contract  made  by  him  before  the 
original  was  made,  and  which  did  not  differ 
from  the  contract  as  testified  to,  was  not  error. 
— Ilagey  v.  Schroeder,  65  N.  E.  598,  30-  Ind. 
App.  151. 

Fob  Gases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §§  661-673. 
See,  also,  17  Cyc.  p.  565. 


§  187.   Detemaination  of  qneition  of  ad- 
miiiibility. 

[a]  (Sap.  1857) 
Where  the  existence  of  a  writing  is  estab- 
lished, testimony  of  the  party  who  ought  to 
have  the  custody  of  it  touching  its  loss,  with 
evidence  of  the  search  made  for  it,  is  addressed 
to  the  court,  in  determining  the  admissibility 
of  secondary  evidence  of  its  contents.— Thomp- 
son V.  Thompson,  9  Ind.  323,  68  Am.  Dec.  638. 

[b]     (Svp.  1886) 

Much  latitude  is  allowable  in  the  admission 
of  parol  evidence  to  supply  what  has  been  lost 
by  the  destruction  of  records,  and  where  it 
appears  that  the  finding  is  right  upon  all  the 
evidence,  and  no  harm  was  done  by  the  ex- 
treme latitude  allowed  in  the  admission  of 
such  evidence,  it  will  pot  be  sufficient  cause 
for  reversal.— McCullough  v.  Daris,  108  Ind, 
202,  1>  N.  E.  276. 

For  Cases  from  Other  States, 

See  20  Cent.  ,Dio.  Bvid.  H  674,  675. 


VI.   DEMONSTRATIVE    EVIDENCE. 

Evidence  of  personal  resemblance  in  bastardy 
proceedings,  see  Bastards,  §  63. 

In  criminal  prosecutions,  see  Criminal  Law, 
§  404. 

Physical  examination  in  action  for  malpractice 
or  negligence  of  physicians,  see  Physicians 
AND  Surgeons,  §  18. 

Physical  examination  of  injured  person  on  a» 
sessment  of  damages,  see  Damages,  §  206. 

Physical  examination  of  party,  see  Discov- 
ery, §  78. 

§  188.  EzHibition  of  perion  or  objeet  la. 
general. 
[a]     (App.  1909) 

Inanimate  objects  can  only  be  introduced 
in  evidence  by  exhibiting  them  to  the  jury.— 
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Morgantown  Mfg.  Co.  v.  Hicks,  43  Ind.  App. 
32,  SO  N.   E.  856. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Bvid.  §  676. 
See,  also,  17  Cyc.  p.  290;  note,  68  Am.  St. 
Rep.  242. 

S  192.   WonBds  amd  otHer  injnries. 
[a]    (Svp.  1885) 

Plaintiff,  in  suit  for  damages  for  an  injury 
to  his  hand,  may  show  his  hand  to  the  jury.— 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181. 

[h]     (Sap.  1888) 

In  an  action  for  personal  injuries  against 
a  railroad,  plaintiff  exhibited  to  the  jury  the 
injured  part.  Held,  that  it  was  not  error. — 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Wood,  113  Ind. 
544,  14  N.  E.  572,  16  N.  E.  197. 

[c]  (Sup.  1893) 

Where,  in  an  action  against  a  street-rail- 
way company  for  personal  injuries,  there  is 
evidence  that  an  incurable  disease  of  the  hip 
joint  and  curvature  of  the  spine  resulted  from 
the  injury,  it  is  proper  for  a  physician  to  ex- 
hibit plaintiff  to  the  jury,  and  to  place  him  in 
different  attitudes,  in  order  to  enable  them  to 
determine  the  extent  of  his  disability.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Wood,  14  N.  E.  572, 
16  N.  B.  197,  113  Ind.  544,  followed.— Citizens' 
St.  R,  Co.  of  Indianapolis  v.  Willoeby,  134  Ind. 
563,  33   N.   B.  627. 

[d]  (App.  1896) 

In  an  action  for  damages  i^esulting  from 
a  physician's  alleged  negligent  treatment  of 
a  wounded  thumb,  a  witness  may  examine  the 
thumb  in  the  presence  of  the  jury,  and  exhibit 
it  and  describe  its  condition.— Freeman  v. 
Hutchinson,  15  Ind.  App.  639,  43  N.  E.  16. 

[e]      (Sup.  1903) 

In  an  action  against  a  physician  for  negli- 
gence in  treating  an  injury  to  a  woman's  knee, 
it  was  not  error  for  the  court  to  refuse  defend- 
ant's request  that  a  physician  testifying  as  a 
witness  for  defendant  be  allowed  to  examine 
plaintiff's  knee  in  the  presence  of  tfie  jury, 
that  he  might  testify  as  to  its  condition  at  that 
time.— Aspy  v.  Botkins,  66  N.  E.  462,  160  Ind. 
170. 

[f]  (Sup.  1907) 
In  an  action  for  injuries  to  a  servant,  it 
was  not  error  for  the  court  to  permit  plaintiff 
to  exhibit  his  injured  foot  to  the  jury,  and  to 
testify  that  it  was  stiff  at  the  ankle  joint,  and 
by  movements  show  the  effects  of  the  injury 
on  his  ability  to  use  it— Pittsburgh,  C,  C.  & 
St  L.  R.  Co.  V.  Lightheiser,  168  Ind.  438,  78 
N.  E.  1033. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Bvid.  §  677. 
See,  also,  17  Cyc.  p.  295. 


§  196.  Writings  snbmltted  for  eompari- 
■on. 

Comparison  of  handwriting  by  experts,  see  post, 
§§  561-566. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  B^rid.  §|  681-682. 
See,  also,  17  Cyc.  pp.  293,  294. 

§  197.  —  In  general. 

[a]  (Sup.  1867) 

Signatures  proved  or  admitted  to  be  in 
the  party's  handwriting  cannot  be  given  in  evi- 
dence to  the  jury  to  enable  them  to  determine, 
by  a  comparison  with  the  disputed  signature, 
whether  it  be  genuine  or  not.— Shank  y.  Butsch, 
28  Ind.  19. 

[b]  (Sup.  1870) 

Where  the  genuineness  of  handwriting  is 
in  issue  and  other  writings  admitted  to  be  gen- 
uine are  already  in  the  case,  the  jury  may, 
with  or  without  the  aid  of  experts,  make  a  com- 
parison, but,  if  they  are  not  papers  in  the  case, 
the  only  evidence  competent  to  go  to  the  jury 
is  that  of  the  witnesses. — Chance  v.  Indian- 
apolis &  W.  Gravel  Co.,  32  Ind.  472. 

[c]  (Sup.  1874) 

On  an  issue  as  to  whether  a  signature  is 
genuine,  papers  having  no  connection  with  the 
cause,  though  conceded  to  be  genuine,  ought 
not  to  be  submitted  to  the  jury  for  comparison 
with  the  signature  alleged  to  be  forged,  though 
it  is  proper  to  submit  the  signature  in  ques- 
tion to  the  jury.— Huston  v.  Schindler,  46  Ind. 
38. 

[d]  (Sup.  1890) 

On  an  issue  as  to  the  genuineness  of  de- 
fendant's signature  to  the  bonds  sued  on,  plain- 
tiff's witnesses  produced  letters  which  they  tes- 
tified had  been  received  from  defendant  but 
the  signatures  thereto  were  not  admitted  to  be 
genuine.  Held  that  such  letters  were  properly 
excluded.— White  S.  M.  Co.  v.  Gordon,  124 
Ind.  495,  24  N.  E.  1053,  19  Am.  St.  Rep.  109. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §{  681,  681%. 
See,  also,  17  Cyc.  p.  293. 


§  198.  —  lUprodnctioA    amd    enlarge- 
ment. 
[ml     (Svp.  1890) 
A  photograph  of  an  enlarged  microscopic 
copy  of  the  disputed  signature  to  the  bond  was 
properly   excluded   when   not  offered   for   com- 
parison with  such  an  enlarged  copy  of  a  gen- 
uine signature.— White  S.  M.   Co.  v.  Gordon, 
124  Ind.  495,  24  N.  E.  1053,  19  Am.  St  Rep. 
109. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Bvid.  §  682. 
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VU.  ADMISSIONS. 

As  to  contents  of  writings,  see  ante,  J!  172. 

By  defendant  in  bastardy  proceedings,  see  Bas- 
tards,, i  60. 

By  witnesses,  competency  for  purpose  of  show- 
ing interest  or  bias,  see  Witnesses,  §  374. 

Competency  of  witnesses  to  testify  to  admis- 
sions by  person  since  deceased  or  incompe- 
tent, see  Witnesses,  §  163. 

Express  admissions  in  suit  on  note  for  amount 
of  award,  see  Arbitration  and  Award,  § 
83. 

Ground  of  estoppel  in  pais,  see  Estoppel,  §88. 

In  criminal  prosecutions,  see  Criminal  Law, 
§§  405-410. 

Instructions  as  to  weight  and  effect  of  admis- 
sions, see  Trial,  §  235. 

Instructions  as  to  weight  and  effect  of  admis- 
sions as  invasion  of  province  of  jury,  see 
Trial,  §  194. 

Officer's  return  on  execution  as  evidence  against 
him,  see  Execution,  §  343. 

Relevancy  of  evidence  of  statements  and  con- 
duct of  parties,  see  ante,  §  110. 


(A)  NATURE,  FORM,  AND  INCIDENTS  IN 
GENERAL. 

§  200.   Nature  and  sroiinds  for  admission, 
in  general. 
[a]     (Sap.  1871) 

The  admissions  or  confessions  of  a  party 
to  the  record  are  competent  evidence.— Denman 
v.  McMahin,  37  Ind.  241. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  |§  CS4-G8C. 
See,  also,  16  Cyc.  p.  938. 

§201.   Snbjeet-matter. 

[a]  (Sop.  1882) 

A  contradictory  statement  of  a  party  who 
is  a  witness  concerning  an  irrelevant  fact  is 
not  admissible  in  evidence  against  him  as  an 
admission.— Zonlcer  v.  Cowan,  84   Ind.  395. 

[b]  (Sap.  1890) 

In  an  action  for  slander  in  charging  plain- 
tiff with  unchaste  conduct,  it  is  proper  to  prove 
declarations  of  defendant  tending  to  show  that 
he  had  such  knowledge  of  plaintifiTs  character 
and  conduct  as  apprised  him  that  the  charges 
were  unfounded. — Miller  v.  Cook,  124  Ind.  101, 
24  N.  E.  577. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §  687;   47  Cent. 
Dig.  Trusts,  f  132. 

§  202.   Interest  of  party  and  relation  of 
jidmission  tl&ereto. 

[a]     f  Sup.  1880) 

Where  notice  to  remove  fences  is  given 
to  the  occupant  of  land  in  proceedings  for  the 
establishment  of  a  highway  to  which  he  is  made 
a  party,  his  admissions  as  to  matters  connected 
therewith  are  those  of  a  principal.— Porter  v. 
Stout,  73  Ind.  3. 


[b]  (App.1907) 
Parties  may  be  called  as  witnesses  to  a 
transaction,  and  they  may  be  impeached  by 
proof  of  inconsistent  statements;  but  such 
statements  cannot  be  introduced  in  the  form 
of  admissions. — Zimmerman  v.  Beatson,  39  Ind. 
App.  6G4,  79  N.  E.  518,  80  N.  E.  165. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  G93-69G;   39 

Cent.  Dig.  Paymt.  §  205. 
See,  also,  16  Cyc.  pp.  940,  905-967. 

S  203.  Capacity  of  person  making  admis- 
sion, and  Tolnntary  oharacter 
thereof. 

[a]  (Sop.  1846) 

If,  pending  a  suit  against  husband  and 
wife,  the  husband  die,  and  the  suit  proceed 
against  the  wife  alone,  her  admissions  of  the 
debt,  made  during  coverture,  are  evidence 
against  her.— Lasselle  y.  Brown,  8  Blackf.  221. 

[b]  (Sap.  1875) 

In  a  suit  by  a  married  woman  to  recover 
the  possession  of  her  separate  realty  conveyed 
to  defendant  by  herself  and  husband,  on  the 
ground  that  she  was  an  infant  and  a  feme  cov- 
ert at  the  time  of  such  conveyance,  and  that  she 
gave  defendant  written  notice  of  her  disaffirm- 
ance of  the  conveyance  within  3%  years  after 
attaining  majority,  her  acts  and  declarations 
after  reaching  majority  and  before  her  disaf- 
firmance of  the  contract,  tending  to  prove  a 
ratification  of  such  conveyance,  are  admissible 
in  evidence.— Scranton  v.  Stewart,  52  Ind.  C8. 

[c]  (App.  1902) 

The  mere  fact  that  a  party  to  an  action  is 
under  guardianship  as  being  insane  does  not  in 
all  cases  authorize  the  exclusion  of  his  admis- 
sions against  interest,  without  reference  to  his 
actual  physical  condition. — Hart  v.  Miller,  64 
N.  E.  239,  29  Ind.  App.  222. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  688-692. 
See,  also,  IG  Cyc.  p.  942. 

§  205.  Mode  of  making  and  form  in  gen- 
eral. 

[a]  (Sup.  1874) 

Testimony  of  an  admission  by  defendant 
that  he  was  willing  to  pay  the  claim  sued  on 
if  he  had  not  been  sued  on  it  is  inadmissible.— 
Brooks  V.  Riding,  46  Ind.  15. 

[b]  (Sup.  1881) 

In  a  suit  to  recover  personal  property,  the 
sworn  tax  list,  in  which  defendant  made  no 
claim  for  the  property,  is  admissible  against 
him.— Lefever  v.  Johnson,  79  Ind.  554. 

[c]  (Sup.  1883) 

In  an  action  for  injuries  caused  by  a  de- 
fective driveway  leading  to  defendants*  ware- 
house, evidence  that  one  of  the  defendants,  in 
a  conversation  with  witness,  said  that  if  he 
had  been  there  the  thing  would  not  have  hap- 
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pened,  because  he  would  have  known  that  he 
c-ould  not  drive  in  there  with  that  kind  of  a 
load,  was  competent,  as  an  admission  that  the 
driveway  was  defective. — Nave  v.  Flack,  90 
Ind.  205,  46  Am.  Rep.  205. 

[d]  (Sup.  1894) 

Where,  in  a  suit  to  set  aside  a  conveyance 
on  the  ground  that  the  same  is  fraudulent 
against  the  grantor's  creditors,  it  was  shown 
that  the  grantee  assumed  that  the  grantor  owed 
him  prior  to  the  conveyance,  and  that  he  re- 
ceived the  deed  to  discharge  a  pre-existing  debt, 
a  statement  contained  in  the  assessment  list 
can  be  looked  to  to  ascertain  what  personal 
property  or  claims  the  grantee  owned  at  the 
time ;  the  jury  having  the  right  to  believe  that 
the  grantee  was  assessed  upon  all  of  his  prop- 
erty.—Milbum  V.  Phillips,  34  N.  E.  083,  36  N. 
E.  360,  136  Ind.  680. 

[e]  (Sap.  1905) 

Plaintiff's  schedules  of  personal  property 
filed  with  the  township  assessor,  and  verified 
by  her  affidavit,  which  contained  no  statement 
of  her  ownership  of  the  note  sued  on,  was  ad- 
missible to  support  an  allegation  that  she  did 
not  own  the  note  at  the  time  such  schedules 
were  made.— Fudge  v.  Marquell,  164  Ind.  447, 
72  N.  E.  565,  73  N.  E.  895. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  699-706. 
See,  also,  16  Cyc.  pp.  939-964. 

§  206.  Judicial  admissions. 

Admissibility  to  impeach  witness,  see  Witness- 
es, §  393. 

Kstoppel  by  judicial  records  in  general,  see  Es- 
toppel, $  2. 

Kxplanation  or  limitation,  see  post,  §  263. 

Fob  Gases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  707-744. 
See,  also,  16  Cyc.  pp.  964-976. 

§  207.  In  sen^'Al* 

[a]  (Sop.  1881) 

Admissions  made  simply  for  the  purposes 
of  a  particular  trial  cannot  be  used  against 
the  party  upon  another  and  different  trial. — 
McKinney  v.  Town  of  Salem,  77  Ind.  213. 

[b]  (Sap.  1881) 

Reports  made  by  an  administrator  contain- 
ing admissions  and  declarations  are  competent 
evidence  against  him  in  an  action  on  his  bond, 
though  such  reports  had  never  been  acted  upon 
by  the  court.— Beal  v.  State  ex  rel.  Beal,  77 
Ind.  231. 

[c]     (App.  1895) 

The  incidental  statement  of  counsel  In 
opening  the  case«  of  a  fact  as  he  expected  to 
prove  it,  is  not  an  admission  of  such  fact,  so  as 
to  relieve  the  opposite  party  of  the  burden  of 
proof  if  that  fact  is  relied  on  by  him.— Lake 
Erie  &  W.  R.  Co.  v.  Rooker,  13  Ind.  App.  600, 
41  N.  E.  470. 


[d]  (Sap.  1M4) 
Though  a  landowner's  motion  in  arrest  of 
judgment  in  a  suit  to  recover  an  assessment 
for  benefits  for  the  construction  of  a  public 
drain,  on  the  ground  that  the  description  of 
his  lands  in  the  report  of  the  commissioner  was 
too  indefinite  to  sustain  a  judgment,  presented 
no  issue  which  such  landowner  was  authorized 
to  tender,  it  nevertheless  amounted  to  an  ad- 
mission that  there  was  a  defect  or  error  in  the 
description,  so  that  a  decision  denying  the  mo- 
tion in  arrest  did  not  amount  to  a  finding  that 
the  description  was  either  correct  or  sufficient. 
— Ager  V.  State  ex  rel.  Heaston,  70  N.  E.  808, 
162  Ind.  538. 

For  Ca^es  from  Other  States, 

See  20  Cent.  Dig.  B\id.  §§  707-712. 
See,  also,  16  Cyc.  p.  964. 

§208.  Pleadinss. 

Estoppel  by  pleadings,  see  Estoppel,  {  3. 

[a]  (Sup.  1846) 

An  answer  in  chancery  is  competent  evi- 
dence against  the  party  in  an  action  at  law. — 
McNutt  V.  Dare,  8  Blackf.  35. 

[aa]     (Sup.  1859) 

The  answer  of  a  guardian  ad  litem  is  not 
evidence  against  his  ward  in  other  suits.— 
Hiatt  V.  Brooks,  11  Ind.  508. 

[b]  (Sap.  1870) 

In  an  action  for  goods  sold,  a  schedule  of 
property  verified  by  plaintiff  in  an  action  by  a 
third  person  against  the  plaintiff,  wherein  he 
failed  to  set  out  the  alleged  claim  against  de- 
fendant, is  admissible  as  an  admission  by  plain- 
tiff.—Springer  V.  Drosch,  32  Ind.  486,  2  Am. 
Rep.  356. 

[c]  (Sap.  1879) 

In  a  contest  of  a  will,  one  of  several  lega- 
tees, taking  separately  under  the  will,  filed, 
and  then  withdrew,  a  pleading  admitting  fraud. 
At  the  trial  the  contestants  offered  the  plead- 
ing in  evidence.  Held,  not  admissible. — Hayes 
v.  Burkam,  67  Ind.  359. 

[d]  (Sup.  1881) 

In  foreclosure  by  an  assignee  of  notes  se- 
cured by  mortgage,  and  not  governed  by  the 
law  merchant.  A.,  who  had  been  joined  as  a  de- 
fendant, made  answer  that  he  had  purchased 
the  mortgaged  land  without  notice  of  the  as- 
signment of  the  notes,  under  attachment  pro- 
ceedings against  the  payee  of  the  notes,  in 
which  the  maker  was  garnished.  Held,  that 
the  record  of  said  attachment  and  garnishment 
proceedings  was  competent. — Sharts  v.  Await, 
73  Ind.  304. 

[e]  (Sap.  1884) 

A  pleading  made  on  the  first  trial,  but 
withdrawn  on  the  second,  is  competent  as  an 
admission.— Boots  v.  Canine,  94  Ind.  408. 

[f]      (Sup.  1886) 
When  two  paragraphs  of  a  complaint  state 
different   causes  of  action,   and  the   court  or- 
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ders  them  separated  and  docketed  as  separate 
actions,  the  pleadings  of  the  one,  showing  a 
suit  to  foreclose  an  equity  of  redemption,  may 
be  admitted  in  the  action  to  recover  possession, 
as  evidence  to  show  the  different  kinds  of 
claims  made  by  plaintiff  under  the  same  instru- 
ment.—Con  ▼.  Ratcliffe,  105  Ind.  374,  5  N. 
E.  5. 

,      [g]     (Sop.  1887) 

Plaintiff  withdrew  the  second  paragraph 
of  his  complaint,  and  the  defendant  afterwards 
offered  it  in  evidence.  Held,  that  it  was  com- 
petent to  go  to  the  jury,  subject  to  the  right  of 
the  plaintiff  to  explain  or  contradict  the  ad- 
missions contained  in  it. — Baltimore,  O.  &  O. 
R.  Co.  T.  Evarts,  112  Ind.  533,  14  N.  E.  369. 

th]     (Sop.  1898) 

In  a  suit  to  enjoin  a  town  from  opening  a 
street  across  plaintiff's  land,  defendant  set  up  cer- 
tain condemnation  proceedings  and  alleged  pay- 
ment to  plaintiff  of  a  sum  awarded  to  him  as  dam- 
ages, to  which  defense  plaintiff  replied  that  he 
had  accepted  such  amount,  and  had  agreed  to  give 
possession  of  the  land  en  a  condition  which  had 
not  been  performed.  The  decree  enjoined  the 
opening  of  the  street  until  compliance  with  said 
condition.  In  a  subsequent  action  in  trespass  by 
plaintiff  against  the  town  marshal  defendant  set 
up  the  condemnation  proceedings,  the  payment 
of  damages  to  plaintiff,  and  compliance  with  the 
condition  on  which  it  was  received.  Held,  that 
the  pleadings  and  decree  in  the  injunction  suit 
were  admissible  as  an  admission  by  plaintiff  of  the 
receipt  of  the  money,  and  of  the  condition  on  which 
he  accepted  it.— Holland  v.  Spell,  144  Ind.  5t>l, 
42  N.  E.  1014. 

Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  713-725. 
See,  also,  16  Cyc.  pp.  967-971. 

§  209.  -^-  StipulatioiiB  and  agreed  state- 
ments. 
[a]  (Sop.  1867) 
Where,  previous  to  the  second  trial  of  a 
cause,  the  plaintiff's  counsel  gave  notice  that 
an  admission  relative  to  certain  facts  made  up- 
on the  former  trial  would  not  again  be  made, 
and  the  defendant's  counsel  having  again  of- 
fered the  admission,  objection  was  made,  and 
it  was  shown  that  the  admission  had  been  made 
by  the  attorney,  without  the  knowledge  of  his 
client,  for  the  purpose  of  delay  at  the  former 
trial,  it  was  held  that  the  admission  could  not 
again  be  received  in  evidence,  having  been  lim- 
ited to  a  special  occasion.— Hays  v.  Hynds,  28 
Ind;  531. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  726-728. 
See,  also,  16  Cyc.  p.  973. 

§  210.  —  Petitions,  affidarite,  and  dep- 
ositions. 

Admissibility   of   depositions   to    impeach    wit- 
ness, see  Witnesses,  §  393. 


[a]  (Sop.  1854) 
The  affidavit  of  an  agent  of  the  party  pro- 
curing it,  and  on  which  he  has  obtained  a  con- 
tinuance, may  be  read  at  the  trial,  as  evidence 
of  the  admissions  of  such  party.— Trustees  of 
Wabash  &  E.  Canal  v.  Bledsoe,  5  Ind.  166, 

[b]  (Sop.  1877) 

An  ex  parte  affidavit  and  a  suppressed 
deposition  are  incompetent  on  the  final  trial  of 
a  cause.— Houston  v.  Bruner,  59  Ind.  25. 

[c]  <9op.  1893) 

In  an  action  against  a  railroad  company 
for  personal  injuries  caused  by  falling  into  an 
unguarded  pit,  in  order  to  prove  notice  of  the 
existence  of  the  pit  it  was  reversible  error  to 
admit  in  evidence  an  affidavit  made  by  defend- 
ant on  a  motion  for  a  change  of  venue,  though 
there  was  also  circumstantial  evidence  of  no- 
tice. McCabe,  J.,  dissenting.— Ohio  &  M.  Ry. 
Co.  v.  Levy,  134  Ind.  343,  32  N.  E.  815,  34  N. 
E.  20. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  729-737. 
See,  also,  16  Cyc.  pp.  974-970. 

$211.  — -  Testimony. 

Admissibility  of  former  testimony  to   impeach 
witness,  see  Witnesses,  §  393. 

[a]  (Sop.  1833) 

The  admissions  of  a  party  examined  un- 
der oath  on  a  trial  before  a  justice  cannot  be 
proved  in  the  circuit  court  on  appeal ;  the  par- 
ty being  in  court  on  the  trial  of  the  appeal, 
and  not  there  examined.— Carter  v.  Buckner,  3 
Blackf.  314. 

[b]  (Sop.  1884) 

Defendant  against  whom  judgment  had 
been  rendered  by  a  justice  appealed  to  the  cir- 
cuit court  The  transcript  not  being  filed  in 
time,  the  appeal  was  dismissed,  and  appellant 
sued  the  justice  for  his  neglect.  Held,  that 
plaintiff  might  prove  admissions,  made  on  the 
trial  of  the  original  suit,  by  plaintiff  there, 
tending  to  show  that  there  was  no  foundation 
for  that  suit.— Ingram  v.  Flasket,  3  Blackf. 
450. 

[c]  (Sop.  1836) 

If  a  defendant,  in  testifying  as  a  witness, 
state  that  he  has  no  knowledge  of  a  part  of 
the  plain  tiffs  claim,  this  is  not  an  acknowledg- 
ment of  the  correctness  of  the  claim,  and 
plaintiff  cannot  recover  for  that  part  without 
further  proof. — Claypool  v.  Miller,  4  Blackf. 
163. 

[d]  (Sop.  1847) 

Suit  was  commenced  by  A.  before  a  jus- 
tice of  the  peace,  and  taken  by  appeal  to  the 
circuit  court.  Held,  that  on  the  trial,  on  ap- 
peal, the  defendant  might  prove  admissions 
which  had  been  made  by  the  plaintiff  as  a  wit- 
ness in  a  previous  suit  in  the  circuit  court, 
brought  by  one  B.  against  the  defendant. — ^Ic- 
Kinzie  v.  Reneau,  8  Blackf.  411. 
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[e3      (««p.  1861) 

Admissions  of  a  party  examined  under 
oath,  made  in  a  trial  before  a  justice  of  the 
peace,  cannot  be  proved  in  a  trial  on  appeal, 
when  the  party  is  present  in  court  on  the  ap- 
peal trial,  and  is  not  examined  at,  or  is  only 
examined  after,  the  refusal  of  the  court  to  ad- 
mit the  offered  proof.— Carter  v.  Edwards,  16 
Ind.  23a 

[f]  (Sap.  1876) 

The  testimony  of  a  party  is  to  go  to  the 
jury  as  evidence,  not  as  an  admission  of  facts. 
—Matthews  v.  Story,  54  Ind.  417. 

[g]  (Sop.  1890) 

The  record  of  an  action  between  the  de- 
fendant and  a  third  person  for  the  same  prop- 
erty, in  which  action  the  present  plaintiff  tes- 
tified that  the  property  belonged  to  such  third 
person,  is  admissible  in  evidence  in  defense.— 
Jones  V.  Dipert,  123  Ind.  594,  23  N.  E.  044. 

[h]     (App.  1902) 

In  an  action  for  slander  in  charging  for- 
gery of  a  check,  it  was  not  error  to  admit  evi- 
dence of  defendant's  testimony,  in  another  ac- 
tion between  the  parties,  denying  giving  the 
check.— Ruble  v.  Bunting,  68  N.  E.  1041,  31 
Ind.  App.  654. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §§  738-744. 
See,  also,  16  Cyc  p.  976. 


S  212.  Offers   of   oompromlse    or   settle- 
meiit. 

Explanation  or  limitation,  see  post,  §  263. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §§  745-753. 
See,  also,  16  Cyc.  pp.  946-952. 

§  213,  —  In  general. 

[a]  (Sup.  1844) 

An  offer,  concession,  or  admission,  made 
in  the  course  of  an  ineffectual  treaty  of  com- 
promise, and  constituting  in  itself  a  point  yield- 
ed for  the  sake  of  peace,  and  not  because  it 
was  just  and  true,  is  not  competent  evidence 
against  the  party  making  it.  Aliter  with  regard 
to  an  independent  fact  admitted  to  be  true,  but 
not  constituting  such  yielded  point. — Wilt  v. 
Bird,  7  Blackf.  258. 

[b]  (Sap.  1844) 

The  admissions  of  defendant  made  to  avoid 
litigation  are  not  legal  evidence.— Kinsey  v. 
Grimes,  7  Blackf.  290. 

[c]  (Sup.  1857) 

Where,  before  suit  was  threatened,  the 
parties  met  almost  for  the  sole  purpose  of  a 
mutual  ascertainment  of  facts,  and  such  admis- 
sions of  facts  as  were  made  were  made  because 
of  their  truth,  and  not  because  of  the  desire  to 
compromise,  such  admissions  are  admissible. — 
Cates  v.  Kellogg,  9  Ind.  506. 


[d]  (Sap.  1878) 

An  unaccepted  offer  by  way  of  compro- 
mise is  not  evidence  against  the  party  making 
it.— Board  of  Com'rs  of  Jennings  County  v. 
Verbarg,  63  Ind.  107 ;  Dailey  v.  Coons,  64  Ind. 
545. 

[e]  (Sap.  1884) 

The  fact  that  an  admission  which  was  not 
made  to  effect  a  compromise  was  made  in  the 
course  of  a  negotiation  for  a  compromise  does 
not  render  it  inadmissible  in  evidence.— Watson 
V.  Crowsore,  93  Ind.  220. 

[f]  (Sap.  1884) 

On  a  plea  of  the  general  issue  in  a  suit  by 
a  turnpike  company  against  an  adjoining  land- 
owner for  so  constructing  his  fence  across  a 
stream  as  to  obstruct  the  water,  thereby  de- 
stroying the  company's  bridge,  it  is  error  to  ex- 
clude evidence  offered  by  such  owner  that  his 
fence  was  properly  built  so  as  to  avoid  injury  to 
the  bridge  as  far  as  possible;  but  evidence  of 
an  offer  by  him  to  reconstruct  or  repair  the 
bridge  is  not  admissible. — Stevens  v.  Lafayette 
&  C.  Gravel  Road  Co.,  99  Ind.  392. 

[g]  (Sap.  1888) 

An  admission  by  defendant  that  he  uttered 
slanderous  words  of  plaintiff,  although  made 
in  a  conversation  relating  to  a  compromise,  is 
admissible,  if  not  made  for  the  purpose  of  se- 
curing a  compromise.— Binford  v.  Young,  115 
Ind.  174,  16  N.  E.  142. 

[h]     (Sap.  1888) 

In  an  action  by  a  servant  for  injuries  re- 
ceived through  the  negligence  of  his  master  a 
letter  written  by  the  servant  to  the  master,  con- 
stituting an  offer  of  compromise,  was  inadmis- 
sible.—Louisville,  N.  A.  &  C.  R.  Co.  V.  Wright. 
16  N.  E.  145,  17  N.  E.  584.  115  Ind.  378,  7 
Am.  St.  Rep.  432. 

[I]  (App.  1891) 
In  an  action  on  an  account,  plaintiff  testi- 
fied that  defendant  offered  to  give  him  a  horse, 
estimated  by  defendant  at  $100,  for  the  account, 
and  $20  to  boot.  Defendant  objected  to  the  evi- 
dence on  the  ground  that  it  was  simply  an  of- 
fer to  compromise.  Held  competent,  since  a 
party  cannot  render  an  admission  incompetent 
by  testifying  that  he  intended  to  bring  about  a 
compromise,  unless  there  was  in  fact  an  honest 
controversy  between  the  parties,  and  negotia- 
tions pending  or  proposed  to  settle  it  without 
litigation.— Hood  v.  Tyner,  3  Ind.  App.  51,  28 
N.  E.  1033. 

[J]  (App.  1892) 
In  an  action  by  an  attorney  for  services 
rendered,  it  is  admissible  to  ask  defendant  if, 
on  a  certain  occasion,  he  did  not  state  that  be 
would  pay  plaintiff  what  he  **owed,"  on  certain 
conditions,  notwithstanding  defendant  has  tes- 
tified generally  that  any  offer  of  payment  he 
made  was  for  the  purpose  of  avoiding  litiga- 
tion, and  not  because  he  was  indebted,  since  a 
party  cannot  render  an  admission  incompetent 
by  testifying  that  he  intended  it  to  bring  about 
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a  compromise,  unless  there  was  in  fact  an  honest 
controversy  between  the  parties,  and  a  treaty 
pending  or  proposed  to  settle  it  without  litiga- 
tion.—Steeg  V.  Walls,  4  Ind.  App.  18,  30  N.  E. 
312. 

[k]     (App.  1900) 

Evidence  of  statements  made  by  a  contract- 
or to  a  property  owner  in  regard  to  the  com- 
pletion of  a  street  improvement  after  final  esti- 
mate by  the  city  engineer  was  properly  exclud- 
ed in  a  proceeding  to  collect  a  special  assess- 
ment for  such  improvement,  where  such  state- 
ments were  made  in  connection  with  negotia- 
tions for  a  compromise  and  settlement  of  the 
contractor's  claim  against  such  owner's  property 
for  his  portion  of  the  assessment— Fralich  v. 
Barlow,  58  N.  E.  271,  25  Ind.  App.  383. 

[1]      (App.  1903) 

In  an  action  to  restrain  a  tenant  from  com- 
mitting waste,  it  was  error  to  admit  in  evidence 
a  letter  written  by  defendant  to  plaintiff,  stat- 
ing that  he  was  sure  that  tliey  could  "fix  up 
the  wood  deal,"  that  he  was  waiting  to  get  an 
itemized  list  of  what  he  had  sold,  and  that  he 
would  pay  over  all  that  he  had  received  there- 
for; such  letter  having  been  written  to  avoid 
litigation,  and  containing  no  independent  ad- 
missions of  fact.— Halstead  v.  Coen,  67  N.  E. 
957,  31  Ind.  App.  302. 

[m]     (App.  1905) 

An  offer  to  compromise  a  disputed  claim 
is  not  admissible  as  an  admission  of  indebted- 
ness.—Schnull  V.  Cuddy,  36  Ind.  App.  262,  74 
N.  E.  1030. 

[n]     (App.  1905) 

Evidence  of  a  conversation  of  witness  with 
a  party  to  an  action  is  not  rendered  inadmis- 
sible by  the  fact  that  it  was  for  the  purpose  of 
compromising  a  suit  brought  and  tried  before 
the  action  at  bar.— McCrum  v.  McCrum,  70  N. 
E.  415,  36  Ind.  App.  (jSG. 

[Oj      (App.  1905) 

An  offer  made  by  the  landowner  for  the 
purpose  of  agreeing  on  the  compensation  to  be 
paid  for  a  railroad  right  of  way  is  not  evidence 
against  him  as  an  admission ;  there  having 
been  a  failure  to  agree,  resulting  in  condemna- 
tion proceedings.— Indianapolis  Northern  Trac- 
tion Co.  V.  Dunn,  76  N.  E.  269,  37  Ind.  App. 
248. 

[p]     (App.  1909) 

Letters  written  between  the  parties  solely 
to  effect  a  compromise,  and  containing  no  ad- 
mission of  an  independent  fact  as  a  fact,  were 
inadmissible.— Welker  v.  Appleman,  90  N.  E.  35. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  745-751,  753. 
See,  also,  16  Cyc.  p.  946. 

§215.   Statements  in  writing. 

Books  of  account,  see  post,  §  354. 
Writings  as  hearsay,  see  post,  §  318. 


[a,b]    (Sap.  1878) 

In  an  action  to  recover  the  purchase  price 
of  land  conveyed  to  defendant,  a  letter  identified 
as  addressed  to  plaintiff,  and  referring  to  the 
land  in  controversy,  and  offering  plaintiff  a  cer- 
tain sum  therefor,  is  admissible  as  an  admission 
of  the  sum  to  be  paid.— Huston  v.  Stewart,  64 
Ind.  388. 

[c]     (Sap.  1881) 

In  an  action  to  set  aside,  as  fraudulent,  a 
conveyance  by  a  husband  to  his  wife,  the  wife's 
sworn  statements  to  the  assessor  as  to  her  sep- 
arate property  are  admissible  to  show  her  abili- 
ty or  inability  to  pay  for  the  real  estate  con- 
veyed to  her. — Sherman  ▼.  Hogland,  73  Ind.  472. 

td]     (Sap.  ISSl) 

In  an  action  on  an  administrator's  bond, 
his  reports  filed,  though  not  acted  upon,  are  evi- 
dence as  admissions  against  him.— Beal  v.  State 
ex  rel.  Beal,  77  Ind.  231. 

[e]      (Sap.  1881) 

In  a  suit  to  set  aside  a  conveyance  of  real- 
ty for  the  purpose  of  defrauding  creditors,  orig- 
inal assessment  lists  from  another  state  made 
out  and  sworn  to  by  two  of  the  defendants  are 
admissible  in  evidence.— Hall  v.  Bishop,  78  Ind. 
370. 

[f]  (Sap.  1881) 

In  an  action  for  damages  for  fraud  in  the 
sale  by  defendant  to  plaintiff  of  a  patent  right, 
plaintiff  alleged  that  defendant  represented  that 
he  had  a  contract  with  one  M.  to  furnish  to 
him  and  his  vendee  of  the  patent  certain  bolts 
necessary  for  the  construction  of  the  article, 
at  one  cent  a  pound.  Held  that,  the  evidence 
as  to  the  cost  of  the  bolts  being  conflicting,  a 
letter  offered  by  defendant,  which  was  written 
by  plaintiff  to  a  purchaser  from  him.  in  which 
plaintiff  stated  that  he  did  not  furnish  the  pur- 
chaser with  bolts  as  agreed  because  the  foundry 
at  which  they  were  to  be  made  had  stopped 
work,  was  admissible.— Peffley  v.  Noland,  80 
Ind.  164. 

[g]  (Sap.  1885) 

Recitals  in  reports  of  appraisers  chosen, 
by  an  agent  appointed  to  negotiate  loans,  to 
place  a  value  on  property  on  which  loans  are 
asked,  constitute  no  evidence  of  the  truth  of  the 
facts  stated,  but  may  be  considered  in  determin- 
ing whether  the  agent  acted  in  good  faith. — 
Union  Mut.  Life  Ins.  Co.  v.  Buchanan,  100 
Ind.  63. 

[h]  (Sap.  1886) 
Tax  lists,  although  sworn  to  by  the  taxpay- 
er, are  not  competent  to  prove  admissions  as  to 
the  value  of  the  property  described  therein. — 
Cincinnati,  H.  &  I.  R.  Co.  v.  McDougall,  108 
Ind.  179,  8  N.  E.  571. 

[i]  A  tax  list  returned  by  the  judgment  debtor 
to  the  assessor,  under  oath,  shortly  before  the 
proceeding,  is  admissible  to  show  the  property 
claimed  by  him  at  that  time.— (Sup.  1888)  Towns 
v.  Smith,  115  Ind.  480,  16  N.  E.  811 ;  (1890) 
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Comstock  V.  Grindle,  121  Ind.  459,  23  N.  E. 
494. 

Ul  (App.  1891) 
In  an  action  for  goods  sold  and  delivered, 
letters  written  by  defendants  to  third  persons 
which  tend  to  explain  their  conduct  in  regard 
to  the  goods  are  admissible  as  against  the  writ- 
ers.—Furry  V.  O'Connor,  1  Ind.  App.  573,  28 
N.  E.  103. 

[k]     (Sap.  1893) 

In  an  action  involving  the  value  of  land, 
tlie  tax  duplicate  is  not  admissible  as  a  dec- 
laration made  by  the  taxpayer,  since  such 
duplicate  is  not  a  copy  of  the  original  list  made 
by  him,  nor  is  it  a  record  made  by  him  or  at 
his  direction.— Swaim  v.  Swaim,  134  Ind.  596, 
aJ  X.  E.  792. 

Tax  receipts  are  not  admissible  against  a 
taxpayer  as  admissions  of  value. — Id. 

[1]  (Sap.  1806) 
On  an  issue  as  to  a  testator's  sanity,  an 
instrument  executed  by  a  contestant  of  the  will, 
acknowledging  the  receipt  of  certain  land  in  full 
consideration  of  further  claims  on  the  estate,  is 
not  admissible,  where  it  did  not  appear  that 
there  was  necessity  for  showing  the  relations 
between  testator  and  contestant  before  the  ex- 
ecution of  the  will. — Bower  v.  Bower,  142  Ind. 
194,  41  N.  E.  523. 

[m]     (App.  1895) 

In  an  action  on  an  insurance  policy,  the 
sworn  tax  list  rendered  by  insured  is  inadmis- 
sible in  evidence  to  contradict  the  insured's  tes- 
timony as  to  the  value  of  the  property,  it  be- 
ing an  admission  for  a  special  puri)ose.— Ger- 
man Mut.  Ins.  Co.  V.  Niewedde,  11  Ind.  App. 
<r24,  39  X.  E.  534. 

[n]  (App.  1905) 
A  contract  limiting  a  carrier's  liability  for 
carriage  of  live  stock  is  admissible  in  evidence 
in  an  action  against  such  carrier  for  injuries  to 
the  stock,  as  such  contract  is  in  the  nature  of 
an  admission.— Chicago,  I.  &  L.  R.  Co,  v.  Hare, 
3(3  Ind.  App.  422,  75  N.  E.  8(57. 

[0]      (App.  1908) 

An  assessment  list  made  in  April,  1908, 
under  Bums'  Ann.  St.  1901,  vol.  3,  $  8458  (Acts 
1891,  p.  217,  c.  99,  $  53),  which  requires  an  af- 
fidavit as  follows:  **I  further  swear  that  I 
have,  to  the  best  of  my  knowledge  and  judg- 
ment, valued  said  property  at  its  true  cash  val- 
ue, by  which  I  mean  the  usual  selling  price," 
etc.— is  admissible  in  an  action  against  a  car- 
rier for  injuries  to  a  racing  mare  while  load- 
ing her  into  a  car  in  August,  1903,  as  an  admis- 
sion by  plaintiff  to  contradict  his  testimony  as 
to  the  value  of  the  animal. — Indiana  Union 
Traction  Co.  v.  Benadum,  42  Ind.  App.  121,  83 
N.  E.  261. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  754-759. 
See,  also,  16  Cyc.  pp.  943-946. 


§21€U  Oral  statements. 

Fob  Gases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §|  760,  761. 
See,  also,  16  Cyc.  p.  942. 

§217,  ._  In  generaL 

[a]  (Sap.  1S84) 

Statements  of  plaintiff  that  his  claim  was 
"settled"  are  admissible  to  prove  paymetit — 
Applegate  v.  Baxley,  93  Ind.  147. 

[b]  (Sap.  1905) 

On  the  issue  of  fraud  in  the  representa- 
tions made  by  the  applicant  for  life  insurance, 
evidence  of  the  acts  and  declarations  of  the  in- 
sured closely  related  to  the  transaction  out  of 
which  the  policy  of  insurance  originated  is  ad- 
missible.—Haughton  V.  .^Etna  Life  Ins.  Co.,  165 
Ind.  32,  73  N.  E.  592,  74  N.  E.  613. 

Statement  made  by  insured  in  the  latter 
part  of  December,  1898,  as  to  his  suffering 
from  the  effects  of  a  severe  surgical  operation 
recently  performed  on  him,  was  admissible  in 
evidence  in  an  action  on  the  policy  of  insurance, 
where  it  is  shown  that  the  contract  of  insurance 
was  not  fully  executed  by  delivery  of  the  policy 
until  February  7,  1899.— Id. 

For  Oases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  760;  39  Cent. 

Dig.  raymt.  §  205. 
See,  also,  16  Cyc.  p.  942. 

§218.  «—  Relatins  to  matters  of  record 
or  in.  ^rritins* 
[a]  (Sap.  1833) 
D.  and  K.,  having  bought  lands  and  built 
mills  in  partnership,  executed  a  written  agree- 
ment, stating  that  D.  had  bought  K.'s  interest 
in  the  mills  and  land  adjoining  them,  and  was 
to  pay  him  for  the  same  $500.  In  a  suit  by  K. 
against  D.  on  this  agreement,  D.  demanded,  by 
way  of  set-off,  a  certain  sum  of  money  which  he 
alleged  he  had  advanced  K.  in  building  the 
mills.  Held,  that  K.  might  introduce  a  witness 
to  prove  in  opposition  to  D.'s  demand  that  D. 
had  acknowledged,  after  the  date  of  the  written 
agreement,  that  the  money  mentioned  in  that 
agreement  was  to  be  over  and  above  the  ex- 
penses of  building  the  mills.— Dickson  v.  Kel- 
sey,  3  Blackf.  189. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  761. 
See,  also,  16  Cyc.  p.  942. 

§  219.  Acts  or  eomduot. 

[a]  (Sap.  1887) 
In  an  action  for  contribution,  where  plain- 
tiff as  surety  on  a  note  alleged  the  existence  of 
a  contract  of  co-suretyship  between  himself  and 
one  claiming  to  be  merely  an  indorser,  evidence 
that  the  alleged  co-surety,  after  the  execution 
of  the  note,  had  entered  into  an  agreement  with 
the  maker  whejreby  the  latter  was  to  pay  him 
a  certain  sum  each  week,  under  which  agree- 
ment he  had  received  a  stated  amount,  while 
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not  competent  for  the  purpose  of  charging  such 
alleged  co-surety  with  the  money  received,  in 
the  absence  of  an  allegation  on  that  subject, 
was  competent  as  an  admission  by  conduct^ 
Knopf  V.  Morel,  13  N.  E.  61,  111  Ind.  570. 

Fob  Cases  fboic  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  762-770. 
See,  also,  16  Cyc.  pp.  ^52-954. 

S  220.  Ao^niesoence  or  silence. 

[a]  (Sap.  1858) 

Evidence  of  a  party's  silence  as  to  a  due- 
bill  in  his  possession,  at  a  settlement  in  which 
the  money  given  for  the  duebill  and  other  parts 
of  the  transaction  were  included,  is  admissible 
to  show  that  the  holder  claimed  nothing  on  the 
duebill.— Thomas  v.  White,  11  Ind.  132. 

[b]  (Sap.  1871) 

Where  a  statement  is  made  in  the  hearing 
of  a  party  to  a  suit  in  regard  to  the  facts  af- 
fecting his  rights,  and  he  makes  a  reply  whol- 
ly or  partially  admitting  their  truth,  the  dec- 
larations and  reply  are  both  admissible  against 
him  as  an  admission.— Pierce  v.  Goldsberry,  35 
Ind.  317. 

Where  a  statement  is  made  in  the  hearing 
of  the  party  to  a  suit  in  regard  to  facts  affect- 
ing his  rights,  calling  for  a  reply,  and  he  is  in 
a  situation  where  he  could  hear  the  statement, 
and  is'  possessed  of  knowledge  regarding  it,  and 
is  able  to  reply,  if  he  so  desired,  which  he  failed 
to  do,  such  statement  is  admissible  against  him 
a  evidence  of  the  tacit  admission  of  the  facts. 
—Id. 

Where  a  statement  is  made  in  the  hearing 
of  one  in  regard  to  facts  affecting  his  rights, 
and  he  makes  no  reply,  and  the  statement  is 
made  under  circumstances  which  would  natural- 
ly call  for  a  reply,  the  statement  is  admissible 
as  a  tacit  admission  of  the  facts'.— Id. 

[c]  (Sap.  1874) 

The  fact  that  a  party  has  remained  silent 
when  an  adversary  testified  to  certain  facts 
prejudicial  to  him  at  a  former  trial  does  not 
raise  a  presumption  of  acquiescence,  so  as  to 
render  evidence  of  such  silence  competent  as  evi- 
dence of  an  admission.— Broyles  v.  State  ex  rel. 
De  Long,  47  Ind.  251. 

[d]  (Sap.  1875) 

In  a  suit  upon  a  promissory  note  given  for 
the  services  of  an  attorney  in  defending  the 
maker  on  a  charge  of  homicide,  the  latter  in- 
troduced evidence  that  he  was  an  infant  when 
the  note  was  given.  Heldj  that  it  was  compe- 
tent for  the  plaintiff  to  prove  that,  on  the  trial 
of  the  defendant  on  the  charge  of  homicide,  no 
plea  or  defense  was  made  by  him  on  the  ground 
that  he  was  a  minor.— Benson  y.  McFadden,  50 
Ind.  431. 

[e]  (Sap.  1880) 

Declarations  made  by  defendant's  intestate, 
while  testifying  in  a  judicial  proceeding,  to  the 
effect  that  no  contract  existed  between  himself 
and  the  plaintiff,  were  not  admissible  against 


the  latter  in  his  action  based  on  a  contract 
made  with  such  decedent,  though  plaintiff  was 
present  when  such  declarations  were  made,  and 
remained  silent,  since  he  was  not  at  liberty  to 
interrupt  the  proceedings. — Howard  v.  Howard, 
69  Ind.  592. 

[f]  (Sap.  1881) 
In  an  action  for  seduction,  an  implied  ad- 
mission by  defendant  of  the  truth  of  plaintiff's 
testimony  before  a  justice  in  a  bastardy  pro- 
ceeding instituted  against  liim,  resulting  from 
his  failure  to  deny  her  statements  as  a  witness 
when  made  in  his  presence,  was  properly  ex- 
cluded.—Johnson  V.  HoUiday,  79  Ind.  151. 

The  mere  silence  of  a  party  in  a  court 
when  charged  with  an  offense  is  not  admissible 
against  him.— Id. 

Cg]     (Sop.  1882) 

It  appeared  that  the  trouble  had  occurred 
at  a  trial  before  a  justice,  and  there  was  evi- 
dence that  after  the  combat  one  of  plaintiff's 
assailants  again  took  the  witness  stand,  and 
stated  to  plaintiff's  attorney  that  he  was  ready 
to  go  on  with  the  trial,  whereupon  the  attorney  ' 
answered,  "You  and  your  crowd  have  nearly 
killed  [plaintiff],  and  we  cannot  go  on  with  the 
trial,"  to  which  no  response  was  made.  Held, 
that  the  fact  that  defendants  made  no  reply 
to  such  remark  was  admissible  as  showing  an 
admission  by  defendants  of  the  assault. — Puett 
V.  Beard,  86  Ind.  104. 

Where  defendant,  a  party  to  an  action, 
while  testifying,  left  the  witness'  chair  and  as- 
saulted the  other  party  to  the  suit,  and  on  re- 
suming his  seat  stated  to  counsel  who  was  cross- 
examining  him  "We  are  ready  to  go  on  with 
the  trial,"  to  which  the  attorney  answered, 
"You  and  your  crowd  have  nearly  killed  B.,  and 
we  cannot  go  on  with  the  trial.  You  have  dis- 
abled him  so  that  we  can't  try  the  case  now"— 
the  colloquy  was  admissible  as  showing  a  tacit 
admission  by  defendant  of  his  commission  of 
the  assault,  the  proceedings  before  the  court, 
having  been  terminated  by  the  conduct  of  de- 
fendant.—Id. 

[h]     (Svp.  1882) 

In  a  suit  on  a  note,  the  execution  of  which 
was  in  issue,  a  letter,  received  by  the  defendant 
from  the  plaintiff,  informing  him  of  the  loss  of 
the  note,  to  which  defendant  made  no  reply,  al- 
though not  admissible  to  establish  defendant's 
liability  to  pay  the  note,  was  nevertheless  com- 
petent to  show  the  surrounding  circumstances 
of  the  case.— Hayes  v.  Morgan,  87  Ind.  231. 

[i]  (Sap.  1884) 
An  inference  that  the  township  trustees 
acquiesced  in  the  result  of  an  election  of  a 
county  superintendent  of  public  schools,  as  er- 
roneously announced  by  one  of  them  who  acted 
as  teller,  is  not  raised  by  the  mere  fact  that 
they  declared  the  person  so  announced  to  have 
received  a  majority  of  votes  to  have  been  duly 
elected,  and  thereupon  adjourned  without  objec- 
tion to  the  announcement,  where  they  all  sup- 
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posed  at  the  time  that  the  announcement  was  of 
the  correct  result.— State  ex  rel.  Nebeker  v.  Sut- 
ton, 90  Ind.  300. 

U]  (Sup.  1886) 
The  declarations  of  a  grantor  tending  to 
show  that  a  deed  had  never  been  delivered,  made 
in  the  presence  of  the  grantee,  and  not  denied, 
are  admissible.— Spencer  v.  Bobbins,  106  Ind. 
580,  5  N.  E.  726. 

[k]     (Sup.  1894) 

Remarks  made  by  plaintiff's  brother  in 
his  presence  directly  after  the  accident,  as  to  its 
cause,  which  were  not  challenged  by  him,  are 
competent  as  admissions. — Springer  v.  Byram, 
137  Ind.  15,  36  N.  E.  361,  23  L.  R.  A.  244,  45 
Am.  St  Rep.  159. 

[1]     (App.  1896) 

In  order  that  one  may  be  regarded  as  ad' 
mitting  or  acquiescing  by  his  silence  in  state- 
ments made  by  another,  they  must  appear  to 
have  been  such  and  made  under  circumstances 
such  as  call  for  a  response  from  him,  and  they 
must  have  been  made  within  his  hearing.— 
Leach  v.  Dickerson,  42  N.  E.  1031,  14  Ind.  App. 
375. 

[m]      (Sap.  1897) 

Where  a  son  conveyed  all  his  property  to 
his  father  in  trust  for  himself  during  life,  re- 
mainder to  his  legal  representatives,  and  his 
father  reconveyed  it  to  him,  declarations  of  the 
son,  made  as  a  part  of  the  negotiations  lead- 
ing up  to  the  execution  of  the  deed  of  reconvey- 
ance, as  to  the  understanding  between  the  fath- 
er and  son,  and  which  were  communicated  to 
the  trustee,  who  did  not  deny  them,  were  com- 
petent to  show  why  the  property  was  recon- 
veyed.—Ewing  V.  Bass,  48  N.  E.  241,  149  Ind.  1. 

[n]     rSvp.  1898) 

Evidence  that  witness  had  conversed  sev- 
eral times  with  plaintiff  about  ■  certain  notes, 
and  that  plaintiff  had  not  denied  that  he  exe- 
cuted them,  is  not  admissible  under  the  rule 
that  silence,  when  one  is  required  to  speak,  may 
be  shown,  where  witness  did  not  disclose  the 
character  or  extent  of  the  conversations.— Mil- 
ler v.  Dill.  49  N.  E.  272,  149  Ind.  326. 

[o]      (Sap.  1901) 

Where  a  lessee  of  a  water  right  sends  a 
check  to  the  lessor  in  payment  of  rent,  accom- 
panied by  a  letter  stating  that  it  is  not  an  ad- 
mission tiiat  the  lessee  has  received  all  the  wa- 
ter contracted  for,  but  that  a  large  portion 
thereof  has  been  diverted,  and  that  the  lessor 
will  be  held  responsible  therefor,  and  the  latter 
receives  the  check  and  does  not  deny  such  state- 
ments, the  lessee  may  introduce  such  letter  in 
an  action  against  the  lessor.— St.  Joseph  Hy- 
draulic Co.  V.  Globe  Tissue-Paper  Co.,  59  N.  E. 
995,  156  Ind.  665. 

Cp]      (App.  1901) 

If  statements  were  made  in  the  presence 
and  hearing  of  a  person  affecting  his  rights, 
and  under  such  circumstances  as  called  for  a 


reply,  what  he  said,  or  if  he  failed  to  say  any- 
thing, may  be  proved  as  in  the  nature  of  an 
admission.— Masons'  Union  Life  Ins.  Ass*n  v. 
Brockman,  59  N.  E.  401,  26  Ind.  App.  182. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §$  771-78o. 
See,  also,  16  Cyc.  pp.  956-962. 

(B)  BY  PARTIES  OR  OTHERS  INTER- 
ESTED IN  EVENT. 

By  party  in  justioe*s  court  on  oath,  as  evidence 
in  appellate  court,  see  Justices  of  tue 
Peace,  §  175. 

§221.  Parties  of  record. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  786-812;   47 

Cent.    Dig.    Trusts,    §   132;    49   Cent. 

Dig.  Wills,  f  410. 
See,  also,  16  Cyc.  pp.  977-984. 

§  222.  — -  In  general. 

[a]  (Sap.  1836) 

The  acknowledgments  of  the  principal 
obligor  in  a  bond  may  be  proved,  to  affect  his 
own  liability,  although  there  are  sureties  joined 
in  the  suit  with  him.— Ilackleman  v.  Moat,  4 
Blackf.  164. 

[b]  (Sap.  1839) 

In  an  action  of  debt  against  A.  and  B.  on 
a  promissory  note,  alleged  in  the  declaration  to 
have  been  made  by  the  defendants,  A.  made 
default,  and  B.  pleaded  nil  debet  under  oath. 
Held,  on  the  trial  of  the  issue  with  B.,  that 
the  plaintiff  might  prove  the  partnership  of  the 
defendants  at  the  date  of  the  note,  and  A.*s  sub- 
sequent admissions  respecting  the  execution  of 
the  note.— Ensminger  v.  Marvin,  5  Blackf.  210. 

[c]  (Sap.  1866) 

In  a  suit  upon  two  bonds  given  by  an  ad- 
ministrator, the  second  having  been  given  upon 
the  application  of  the  sureties  on  the  first  to  be 
discharged,  the  sureties  upon  the  second  bond 
offered  to  prove  the  declarations  of  the  admin- 
istrator, made  at  the  time  of  executing  the 
second  bond,  as  to  when  the  defalcation  sued 
for  occurred.  Held,  that  the  evidence  was  not 
competent— Lane  v.  State  ex  rel.  Harmon's 
Adm'r,  27  Ind.  108. 

[d]  (Sap.  1871) 

In  an  action  on  a  note  against  two  joint 
makers,  one  of  whom  defaulted  and  the  other 
pleaded  a  special  defense  alleging  liability  as 
surety  only,  a  letter  by  the  defaulting  maker, 
written  to  plaintiff,  is  inadmissible  as  evidence 
against  such  other  defendant— Pierce  v.  Golds- 
berry,  35  Ind.  317. 

£e]      (Sap.  1871) 

In  an  action  by  an  attorney  for  his  serv- 
ices, he  may  testify  as  a  witness  to  admissions 
made  by  defendants  as  to  the  amount  realized 
by  his  successful  defense  of  the  action  in  which 
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they  employed  him.— McNiel  ▼.  Davidson,    37 
Ind.  336. 

[f]  (Sup.  1891) 

In  an  action  to  rescind  a  contract  on  the 
ground  of  fraudulent  representations,  the  con- 
veyance of  land  made  by  plaintiffs  pursuant  to 
the  contract  having  been  made  to  one  of  defend- 
ants, the  admissions  of  another  defendant  were 
properly  admissible.— Uoss  v.  riobson,  26  N.  E. 
775,  131  Ind.  166. 

[g]  (App.  1891) 

In  an  action  against  several  defendants 
for  malicious  prosecution,  statements  made  by 
one  of  them,  in  the  absence  of  his  codefendants, 
and  after  the  plaintiff's  acquittal  in  the  crimin- 
al prosecution,  to  the  effect  that  his  own  testi- 
mony therein  was  false,  and  that  he  was  hired 
to  testify,  are  admissible  against  himself  only, 
and  not  against  his  co-defendants.— Roberts 
V.  Kendall,  3  Ind.  App.  339,  39  N.  R  487. 

[h]     (App.  1893) 

In  an  action  for  maliciously  prosecuting 
plaintiff  for  trespass,  plaintiff's  declarations 
that  one  of  the  defendants  is  entitled  to  the 
possession,  alleged  to  have  been  made  during 
the  pendency  of  an  ejectment  suit  by  plaintiff 
against  defendants,  and  terminated  by  a  judg- 
ment in  his  favor,  are  not  admissible,  since 
thoir  effect  would  be  to  impeach  the  judgment. 
— Keesling  v.  Doyle,  8  Ind.  App.  43,  35  N.  E. 
126. 

[1]      (App.  1893) 

On  the  issue  of  fraud  in  the  final  set- 
tlement of  a  guardian,  testimony  as  to  state- 
ments by  him  concerning  the  n mount  of  the 
ward's  estate,  or  what  he  expected  it  to  be,  are 
admissible  to  show  its  amount,  and  also  to 
show  that  heavy  charges  against  the  ward  for 
board,  made  just  before  close  of  the  iruardian- 
ship,  were  an  afterthought,  and  were  not  in- 
tended when  the  ward  was  living  with  him  as 
a  member  of  his  family. — Doan  v.  Dow,  8  Ind. 
App.  324,  35  N.  E.  709. 

[j]     (Sup.  1894) 

The  fact  that  several  actions  are  consoli- 
dated, and  the  evidence  is  only  heard  once, 
and  then  is  applied  by  the  court  to  the  several 
cases,  does  not  make  it  proper  to  apply  evi- 
<lence  of  admissions  against  interest  by  a  party 
to  one  of  the  actions  to  any  action  except  that 
in  which  the  person  making  the  admissions 
was  herself  a  party.  —  Gaar,  Scott  &  Co.  v. 
Shaffer,  139  Ind.  191,  38  N.  E.  811. 

[k]     (App.  1894) 

In  an  action  by  a  guardian  to  recover  cer- 
tain logs  alleged  to  have  been  cut  from  land  in 
which  plaintiff's  ward  owned  a  remainder,  the 
admission  by  a  defendant  that  he  had  purchased 
the  logs  was  competent  as  against  all  the  de- 
fendants ;  it  not  appearing  that  defendants  ask- 
ed to  have  the  consideration  of  it  limited  as  an 
admission  against  the  defendant  alone.— Smith 
V.  Meiser,  38  N.  E.  1092,  11  Ind.  App.  468. 


In  suit  by  a  remainder-man  against  a 
tenant  for  life  for  catting  timber  growing  on 
the  inheritance,  evidence  tha*-  a  mill  owner,  a 
codefendant,  admitted  that  he  had  purchased 
the  timber,  is  admissible  against  the  mill  own- 
er, though  the  other  defendants  were  not  pres- 
ent.—Id. 

[1]      (Sap.  1895) 

In  an  action  on  an  assigned  claim,  the  an- 
swer of  plaintiff's  assignor,  who  was  a  defen<^ 
ant,  admitting  the  assignment,  was  not  admissi- 
ble for  any  purpose  against  its  codefendant— 
Indianapolis,  D.  &  W.  R.  Co.  v.  Center  Tp.. 
40  N.  E.  134,  143  Ind.  63. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  786-800,  SOS- 
SOS;  39  Cent.  Dig.  Paymt.  §§  12,  205; 
47  Cent.  Dig.  Trusts,  §  132;  49  Cent. 
Dig.  Wills,  §  410. 

See,  also,  16  Cyc.  p.  977. 

§  224.  Real  party  in  interest. 
[a]  (App.  1902) 
Admissions  against  interest  of  a  party  un- 
der guardianship  were  competent  in  an  action 
against  him  and  his  guardian  to  charge  'his  es- 
tate, they  being  the  admissions  of  the  real  party 
in  interest.— Hart  v.  Miller,  64  N.  E.  239,  21* 
Ind.  App.  222. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  E}vid.  §  814. 
See,  also,  16  Cyc.  p.  984. 

§  226.  Joint  interest. 

[a]  (Sap.  1858) 

If  parties  have  a  joint  interest  in  the  mat- 
ter in  suit,  whether  as  plaintiffs  or  defendants, 
an  admission  made  by  one  is  in  general,  in  the 
absence  of  fraud,  evidence  against  all.  They 
stand  in  this  respect  in  a  relation  to  each  other 
similar  to  that  of  existing  partners.— Chapel  v. 
Washburn,  11  Ind.  393. 

[b]  (Sap.  1879) 

Where  one  of  several  devisees  taking  sepa- 
rately under  a  will,  in  a  contest  thereon,  filed  a 
pleading  admitting  the  fraud  alleged,  which  she 
subsequently  withdrew,  it  was  not  admissible 
against  her,  since  the  other  devisees  could  not 
be  bound  thereby,  and  its  admission  without  af- 
fecting their  interest  was  impossible. — Haye? 
V.  Burkam,  67  Ind.  359. 

[c]  (Sap.  1884) 

Where  the  whole  will  is  attacked  on  the 
ground  of  want  of  mental  capacity  of  testator, 
admissions  of  one  legatee,  who  is  also  a  contes- 
tee,  are  not  admissible  against  the  validity  of 
the  will.— Shorb  v.  Brubaker,  94  Ind.  165. 

[d]  (Sap.  1898) 

An  admission  of  one  of  several  contestees 
of  a  will  that  the  testator  was  of  unsound  mind 
is  inadmissible  in  an  action  to  revoke  the  will 
on  the  ground  of  testator's  incapacity.— Roller 
V.  Kling,  49  N.  E.  948,  150  Ind.  159. 
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[e]      (Svp.  1910) 

Admissions  of  one  joint  owner  of  land 
sought  to  be  condemned  for  an  electric  railroad 
right  of  way  made  in  the  absence  of  other  own- 
ers are  incompetent. — Indianapolis  &  G.  Trac- 
tion Co.  V.  Wiles,  91  N.  E.  IGl. 

Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  |§  815-821;    49 

Cent.  Dig.  Wills,  §§  135,  410. 
See,  also,  16  Cyc.  pp.  979-983. 

i  227.  Persons    rains    or    defending    in 
different  oliaraotev  or  oapaoity. 

[a]  (Sop.  1S77) 

On  the  trial  of  a  proceeding  supplementary 
to  execution  by  a  creditor  against  his  debtor 
and  a  bank  alleged  to  have  funds  of  rue  latter 
on  deposit,  the  answer  of  such  bank,  under  the 
oath  of  its  president,  filed  in  the  cause,  is  not 
evidence  against  the  debtor. — O^Brien  v.  Flan- 
ders, 58  Ind.  22. 

[b]  (Sap.  1879) 

Where,  in  an  action  on  a  note  by  the  ad- 
ministrator of  an  estate  against  another,  both 
in  person  and  as  administrator  of  another  es- 
tate, a  witness  testifies  that  plaintiflTs  decedent 
had  released  the  defendant  personally  from  a 
certain  other  note,  and  that  the  note  sued  upon 
was  mentioned  in  the  same  connection,  plaintiff 
was  entitled  to  show  that  such  defendant,  after 
the  plaintiff's  decedent's  death,  admitted  the 
validity  of  both  notes,  and  said  that  he  would 
pay  them.— Carter  v.  Zenblin,  68  Ind.  436. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  801,  802. 
See,  also,  16  Cyc.  pp.  983,  984. 


<0  BY  GRANTORS.  FORMER  OWNERS, 
OR  PRIVIES. 

i  229.  PriTies    and     former    owners    in 
general. 
[a]     (Sup.  1837) 
In  ejectment  by  the  purchaser  of  land  sold 
on  execution   against  the   defendant's  grantee, 
the  grantee's  admissions,  made  subsequently  to 
the  judgment,  tending  to  invalidate  the  defend- 
ant's deed  to  him,  are  inadmissible  as  evidence 
for  the  defendant. — Doe   ex   dem.   Maxwell   v. 
Moore,  4  Blackf.  445,  30  Am.  Dec.  666. 

[b]  (Sap.  1878) 

The  declarations  of  a  person  in  possession 
of  lands  are  competent  evidence  against  himself 
and  all  persons  claiming  under  him,  for  the 
purpose  of  showing  the  character  of  his  posses- 
sion and  by  what  title  he  claims. — Steeple  v. 
Downing,  60  Ind.  478. 

[c]  (Sap.  1882) 

In  an  action  for  divorce,  alimony,  and  set- 
ting aside  of  an  alleged  fraudulent  conveyance 
of  the  husband's  property,  where  there  was  evi- 
dence tending  to  show  t^at  the  fraudulent 
Hoheme  extended  to  the  marriage  and  desertion 
or  plaintiff,  and  that  the  conveyance  was  but 


one  step  in  the  execution  of  the  fraudulent  de- 
sign, a  charge  that  the  declarations  of  the  hus- 
band, made  after  the  execution  of  the  convey- 
ance, could  not  be  considered  as  evidence  against 
his  grantee,  was  properly  refused.— Bishop  v. 
Redmond,  83  Ind.  157. 

[d]  (Sop.  1883) 

In  an  action  by  a  widow  to  recover  for  the 
death  of  her  minor  son,  caused,  as  she  alleged, 
by  his  being  put  to  dangerous  work  in  which 
he  was  not  skilled,  declarations  by  the  deceased 
that  he  was  skilled  in  such  labor  are  not  ad- 
missible against  her.— Pennsylvania  Co.  y.  Long, 
94  Ind.  250. 

[e]  (App.  1891) 

In  an  action  for  the  loss  of  services  of 
plaintiff's  minor  son,  whose  death  was  alleged 
to  have  been  caused  by  defendant's  negligence, 
statements  of  the  son  as  to  the  cause  of  the  ac- 
cident, and  that  he  alone  was  in  fault,  are  not 
admissible  against  plaintiff  as  admissions,  as 
the  right  of  action  is  personal  to  plaintiff,  and 
deceased  could  not  bind  him  by  admissions 
against  his  interest,  but  are  competent  as  part 
of  the  res  gest©.— Louisville,  E.  &  St.  L.  Consol. 
R.  Co.  ▼.  Berry,  2  Ind.  App.  427,  28  X.  E.  714. 

[f]     (Sap.  1892) 

Where  personal  property  was  levied  on 
under  execution  as  the  property  of  the  judg- 
ment debtor,  and  plaintiff,  claiming  the  prop- 
erty, brought  an  action  to  determine  the  title 
thereto,  and  offered  evidence  tending  to  estab- 
lish a  purchase  of  such  property  more  than  a 
year  before  the  rendition  of  the  judgment,  it 
was  reversible  error  to  permit  a  witness  to  tes- 
tify that  the  judgment  debtor  had  claimed  the 
property  until  about  the  time  the  cause  was 
tried,  such  judgment  debtor  not  being  a  party  to 
the  action,  and  the  statements  not  being  made 
in  plaintiff's  presence,  and  not  being  statements 
in  disparagement  of  his  title.— Somers  v.  Som* 
ers,  85  Ind.  590. 

[g]  In  an  action  for  the  death  of  plaintiff's 
minor,  who  was  killed  while  in  defendant's  em- 
ploy, admissions  of  deceased,  after  the  accident, 
that  he  alone  was  in  fault,  could  not  bind  plain- 
tiff.—(App.  1893)  Louisville,  E.  &  St.  L.  Consol. 
R.  Co.  V.  Berry,  9  Ind.  App.  63,  35  N.  E.  5(55, 
36  N.  E.  646,  affirming  (1891)  2  Ind.  App.  427, 
28  N.  E.  714. 

[h]     (Sap.  1895) 

When  by  the  succession  of  title,  a  party  to 
a  suit  is  so  far  in  privity  with  another  that  he 
could  be  affected  by  his  acts,  then  he  can  be 
affected  by  his  admissions  only  when  they  are 
made  during  the  latter's  interest  in  the  subject- 
matter  of  the  suit,  for  then  only  can  he  in- 
graft them  upon  the  interests  so  that  they  will 
follow  it  into  the  hands  of  his  successor.— Rob- 
bins  V.  Spencer,  38  N.  E.  522,  40  N.  E.  203, 
140  Ind.  483. 

[i]     (Sap.  1898) 
Declarations  of  a  person  in  possession  of 
land  cannot  be  used  against  those  claiming  un- 


This  Digest  is  compiled  on  tlie  Key-Nnmber  System. 


For  ezpliination,  see 

Digitized  by 


es!)^le 


230 


EVIDENCE,  VII  (C). 


[4  Ind.  Dig.— Page  5563 


§  230 


der  him  to  destroy  his  record  title.— Smith  v. 
McCIain,  45  N.  B.  41,  146  Ind.  77. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  822-834. 
See,  also,  16  Cyc.  p.  985. 

§  230.   QrmMtoTBf  Tondors,  or  mortcasors 
of  real  property. 

Declarations  as  to  boundaries,  see  post,  §  274. 
Declarations  of  conspirators,  see  post,  §'253. 
Self-serving  declarations,  see  post,  §  271. 

[a]  (Sup.  1846) 

A  voluntary  conveyance  of  real  estate  can- 
not be  impeached  by  proof  of  the  verbal  or 
written  declarations  of  the  grantor,  made  sub- 
sequently to  its  execution.— Paine  v.  Doe  ex 
dem.  Griflin,  7  Blackf.  485. 

[b]  (Sup.  1857) 

The  declarations  of  a  vendor,  after  he  has 
parted  with  his  interest  in  and  the  possession 
of  the  property,  are  inadmissible  to  impeach 
the  title  of  his  vendee,  in  the  absence  of  proof 
of  fraud  or  collusion.— Thompson  v.  Thompson, 
9  Ind.  323,  68  Am.  Dec  638. 

[C]      (Sup.  1874) 

The  declarations  of  a  grantor  of  real  prop- 
erty to  his  grantee  concerning  the  delivery  of  a 
deed  of  conveyance  by  him  to  third  persons  of 
the  same  property,  made  long  after  the  convey- 
ance purported  to  have  been  made  to  such  third 
persons,  are  not  admissible  as  evidence  against 
such  third  persons.— Burkholder  v.  Casad,  47 
Ind.  418. 

[d]  (Sup.  1875) 

Where,  after  the  death  of  a  father  who, 
during  his  lifetime,  conveyed  lands  to  two  of 
his  sons,  such  lands  are  claimed  by  the  other 
heirs  and  widow  to  have  been  conveyed  as  ad- 
vancements, a  conversation  with  the  father,  sev- 
eral months  after  the  conveyances,  respecting 
the  alleged  advancements,  is  inadmissible  in  evi- 
dence against  the  sons,  unless  it  occurred  so 
soon  after  the  conveyances  as  to  become  a  part 
of  the  res  gestce.— Harness  v.  Harness,  49  Ind. 
384. 

[e]  (Sap.  1876) 

In  an  action  by  a  creditor  to  set  aside  a 
conveyance  as  fraudulent,  declarations  of  the 
grantor  made  subsequently  to  the  execution  of 
the  deed  are  inadmissible  against  the  grantee.— 
Garner  v.  Graves,  54  Ind.  188. 

[f]  (Sop.  1878) 

In  an  action  by  a  material  man  against 
the  owner  of  a  house  and  his  grantor,  declara- 
tions by  the  grantor,  at  the  time  of  procuring 
the  materials,  that  he  was  then  of  full  age, 
though  he  was  in  fact  an  infant,  and  the  title 
was  then  in  him,  are  inadmissible  as  against 
his  grantee. — Price  v.  Jennings,  62  Ind.  111. 

[g]  (Sop.  1879) 

A  vendee  of  land  is  bound  by  the  admis- 
sions as  to  boundary  made  by  the  vendor  before 
the  conveyance.— Mull  v.  Orme,  67  Ind.  95. 


.[h]     (Sop.  1881) 

It  is  improper  to  admit  the  statements  of 
a  grantor  tending  to  impeach  his  grantee's  title, 
though  the  party  introducing  the  evidence  prom- 
ises to  connect  the  grantee  with  knowledge  of 
the  fact,  since  in  case  of  a  conspiracy  between 
the  parties  to  the  deed  to  defraud  third  persons 
the  conspiracy  must  be  first  proved  before  the 
declarations  of  either  of  the  conspirators  are 
admissible.— Kennedy  v.  Divine,  77  Ind.  490. 

[hh]    (Sop.  1881) 

A  grantor*s  admissions,  prior  to  the  execu- 
tion of  an  alleged  fraudulent  conveyance,  are 
admissible  against  him.— Hall  v.  Bishop,  78  Ind. 
370. 

[1]  (Sop.  1881) 
The  admissions  or  declarations  of  a  gran- 
tor or  former  owner  of  land  are  not  admissiblCr 
as  against  those  claiming  under  him,  when 
made  after  he  has  conveyed  the  land.— Striblin^ 
V.  Brougher,  79  Ind.  328. 

[J]  (Sop.  1884) 
In  an  action  to  set  aside  a  conveyance  for 
fraud,  declarations  of  the  debtor  made  after 
the  conveyance  were  competent  evidence  to 
show  his  intent— Hogan  v.  Robinson,  94  Ind. 
138. 

[k]     (Sop.  1884) 

Declarations  by  a  grantor  disparaging  his 
title,  made  after  the  grant  and  not  in  the  pres- 
ence of  the  grantee,  are  not  admissible  against 
the  grantee.— McSweeney  v.  McMillen,  96  Ind. 
298. 

[1]  (Sop.  1884) 
A  grantor,  after  conveyance,  remained  io- 
possession,  made  improvements,  and  insured 
them.  On  the  question  of  whether  his  deed,  ab* 
solute  in  form,  was  intended  as  a  mortgage, 
heldf  that  his  declarations  made  in  connection 
with  the  improvements  and  insurance  were  ad- 
missible.—Creighton  V.  Hoppis,  99  Ind.  369. 

[m]     (Sop.  1805) 

On  an  issue  as  to  whether  deceased  exe- 
cuted a  deed  of  certain  property,  reservin? 
therein  a  life  estate  to  herself,  declarations 
made  by  her  after  the  alleged  date  of  the  deed. 
while  in  possession  of  the  property,  and  in  the 
absence  of  defendants,  as  to  the  character  of 
possession,  are  inadmissible. — Bobbins  v.  Spen- 
cer, 140  Ind.  483,  38  N.  E.  522,  40  N.  E.  2G3. 

[n]     (Sop.  1898)  '     

In  a  suit  to  set  aside  a  conveyance  made 
when  the  grantor  is  insolvent,  declarations  of 
the  grantor,  made  subsequently  to  the  convey- 
ance, are  admissible  in  evidence  against  the 
grantor  but  not  the  grantee. — Vansickle  ▼. 
Shenk,  50  N.  E.  381,  150  Ind.  413. 

[0]      (App.  1901) 

In  an  action  to  set  aside  a  conveyance  as 
in  fraud  of  creditors,  evidence  as  to  declara- 
tions of  the  grantor  made  subsequent  to  the 
conveyance,  and  in  the  absence  of  the  grantee, 
was  properly  excluded,  in  the  absence  of  any 


'Xhia  Disest  ia  compiled  on  tlie  Key-Number  System.    For  ezplaioyt^ii.  see  page  iU« 

Digitized  by  V:iO 


§  230 


[4  Ind.  Dig.-^Page  557] 


EVIDENCE,  VII  (C). 


§  232 


showing  of  a  conspiracy  to  defraud  the  plaio- 
tiff.— Skelley  v.  Vail,  GO  N.  E.  961,  27  Ind. 
App.  87. 

[p]     (App.  1907) 

The  declarations  of  a  grantor  made  after 
he  has  parted  with  his  title  are  inadmissible 
to  impeach  the  title  of  one  claiming  under  him. 
—Jonas  V.  Hirshburg,  40  Ind.  App.  88,  70  N. 
R  1058. 

Fob  Cases  fboic  Otueb  States, 

See  20  Cent.  Dig.  Evid.  §§  835-851. 
See,  also,  16  Cyc.  pp.  966-989,  997-999. 

§  231.  Sellers  or  mortcasors  of  oliatteU. 

Declarations  of  conspirators,  see  post,  f  253. 

[a]  (Sop.  1858) 

Ordinarily  declarations  of  one  who  is  not 
a  party  to  the  suit,  and  who  might  be  made  a 
witness,  are  not  admissible  in  evidence ;  but  in 
a  suit  for  the  recovery  of  personal  property 
such  declarations  of  a  vendor,  made  while  in 
the  possession  of  the  property  sold,  and  before 
the  sale,  as  would  be  evidence  against  himself, 
are  also  admissible  against  his  vendee.— King  v. 
Wilkins,  11  Ind.  347. 

[b]  (Sup.  1861) 

Suit  by  A.  against  B.  and  C.  to  recover  the 
value  of  hogs  alleged  to  have  been  wrongfully 
taken  by  them,  and  converted  to  their  use.  B. 
answered  that  the  property  described  at  the 
time  it  was  taken  by  him  was  in  the  possession 
of  C,  to  whom  the  same  had  been  sold  and  de- 
livered by  C,  and  that  C.  sold  and  delivered 
the  property  to  him.  C.  answered  that  he  had 
-contracted  with  A.  for  the  purchase  of  the  hogs, 
wjiich  were  to  be  delivered  to  him  on  the  pay- 
ment of  the  price  but  that  he  never  paid  such 
price,  and  never  had  the  possession  of  said 
hogs,  nor  any  right  to  the  possession  thereof, 
and  never  directed  or  authorized  any  one  to 
convert  the  same.  Held  that,  as  B.  claimed  to 
-derive  title  from  C,  the  declarations  of  the  lat- 
ter by  his  answer  or  otherwise  were  not  admis- 
sible to  impeach  the  title  of  B.,  since  the  dec- 
larations of  a  vendor  made  after  he  has  parted 
with  his  title  are  not  admissible  to  affect  any 
one  claiming  under  him.— Kieth  v.  Kerr,  17 
Ind.  284. 

Cc]     (Sop.  1862) 

The  plaintiff  in  a  replevin  suit  may  show 
that  before  the  sale  of  the  property  to  the  de- 
fendant the  vendor  stated  that  it  was  not  his, 
and  gave  this  as  a  reason  for  refusing  to  trade. 
— Bunberry  v.  Brett,  18  Ind.  343. 

[d]     (Sup.  1875) 

In  an  action  by  A.  against  B.  to  recover 
possession  of  certain  personal  property  bought 
by  A.  from  C,  the  defendant  was  permitted, 
over  objection,  to  introduce  in  evidence  an  in- 
strument written  by  C.  after  the  sale,  directed 
to  D.,  from  whom  C.  had  bought  the  property, 
stating  that  it  had  been  bought  by  C.  for  B., 
with  B.'s  money,  and  ordering  D.  to  deliver  it 


to  B.;  and  C.  testified,  over  A.'s  objection,  that 
he  had  orally  admitted  at  different  times  to  B. 
and  D.  that  the  property  was  bought  by  him 
with  money  received  from  B.,  and  belonged  to 
B.  Held  that,  as  A.  could  not  be  bound  by 
the  order  of  C.  to  D.  to  deliver  the  property  to 
B.,  and  the  written  and  oral  admissions  made 
by  C.  after  his  sale  to  A.  could  not  affect  A.'s 
right,  the  evidence  was  inadmissible.— Campbell 
v.  Coon,  51  Ind.  76. 

[e]     (Sup.  1883) 

Where  defendant  in  replevin  claimed  under 
purchase  from  a  third  person,  the  latter*s  dec- 
larations while  in  possession  are  admissible 
against  defendant.— Kuhns  v.  Gates,  92  Ind.  66. 

[f]  (Sop.  18S8) 

In  replevin  for  a  mare  purchased  by  the 
person  in  possession  from  the  administrator  of 
the  decedent,  where  plaintiff  claims  the  mare  by 
virtue  of  a  gift  from  the  decedent,  declarations 
made  by  decedent  while  in  possession  of  the 
mare,  in  derogation  of  his  title,  are  admissible, 
not  only  against  him,  but  against  one  claiming 
title  under  him  after  such  declarations.— Dur- 
ham V.  Shannon,  116  Ind.  403,  19  N.  E.  190,  9 
Am.   St.  Rep.  860. 

[g]  (Sup.  1891) 

Declarations  of  a  mortgagor  of  chattels 
against  his  title,  made  before  execution  of  the 
mortgage,  are  admissible  as  against  the  mort- 
gagee.—Tyres  ▼.  Kennedy,  126  Ind.  523,  26  N. 
E.  394. 

Fob  Cases  fboh  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  835-839,  852- 

859. 
See,  also,  16  Cyc.  pp.   991-993;    note,  42 
Am. 'Dec.  80. 

$232.  Bankrupts      and     aMlsnors      for 
bonefit  of  creditors. 

[a]  (Sup.  1846) 

In  replevin  by  the  assignee  of  a  bankrupt, 
the  defendant  may  give  in  evidence  the  state- 
ments of  the  bankrupt,  made  before  his  applica- 
tion for  the  benefit  of  the  bankrupt  law,  to 
prove  the  property  to  be  in  a  stranger.— Comp- 
ton  v.  Fleming,  8  Blackf.  153. 

[b]  (Sap.  1849) 

Where  an  assignor  and  his  assignee  under 
an  assignment  purporting  to  be  for  the  benefit 
of  creditors  seemed  to  have  a  common  purpose 
to  defraud,  a  statement  made  by  the  assignor, 
after  assignment,  that  he  did  not  mean  to  pay 
certain  of  his  creditors,  was  admissible  as  evi- 
dence tending  to  show  fraud,  in  an  action 
against  the  assignee  to  test  the  validity  of  such 
assignment.— Caldwell  v.  Williams,  1  Ind.  405. 

[c]  (Sap.  1849) 

Where  the  assignor  of  property  for  the 
benefit  of  creditors  remains  in  possession  of  it, 
his  declarations  made  while  in  such  possession 
are  admissible  to  show  that  the  assignment  was 
fraudulent  as  to  creditors.— Caldwell  v.  Rose, 
;  Smith,  190. 
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[d]     (Sup.  1861) 

Admissions  and  declarations  of  an  assign- 
or of  property  for  the  benefit  of  creditors  made 
subsequent  to  the  assignment  are  not  binding 
upon  the  assignees.— Wynne  v.  Glidewell,  17 
Ind.  446. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  E^id.  §§  8G0-8G5. 
See,  also,  16  Cyc.  p.  994. 

§  235.   Former  holders  of  bills  or  notes. 

[a]  Admissions  made  by  a  person  after  he  has 
parted  with  his  interest  in  a  bond  or  note  can- 
not be  given  in  evidence  in  prejudice  of  the  as- 
signee or  indorsee.- (Sup.  1839)  Fleming  v. 
Newman,  5  Blackf.  220 ;  (1843)  Lister  v.  Boker, 
6  Blackf.  439;  (1886)  Proctor  v.  Cole,  104  Ind. 
373,  3  N.  E.  106,  4  N.  E.  303. 

[b]  (Sop.  1844) 

A.,  an  indorsee  of  a  sealed  note,  indorsed 
it  in  blank  to  B.,  who  delivered  it  to  C.  with- 
out indorsement,  and  C.  in  like  manner  sold  it 
to  D.  D.,  having  written  over  A.*s  name  an  in- 
dorsement to  himseff,  sued  A.  as  indorser.  Held 
that,  as  B.  was  a  competent  witness  for  A., 
his  declarations,  while  he  held  the  note,  as  to 
the.  amount  he  paid  for  it.  were  inadmissible. — 
Lynn  v.  Jeter,  7  Blackf.  300. 

[c]  (Sup.  1852) 

Where  a  promissory  note  overdue  has  been 
assigned,  whether  negotiable  by  the  law  mer- 
chant or  not,  the  admissions  of  the  assignor 
before  assignment  are  admissible  in  evidence 
against  the  assignee.— Blount  v.  Riley,  3  Ind. 
471. 

Admissions  of  a  payee  of  a  note,  assigned 
after  it  became  due,  that  it  had  been  paid,  if 
made  before  assignment,  are  admissible  in  evi- 
dence against  the  assignee.— Id. 

[d]  (Sup.  1854) 

The  declarations  of  the  assignor  of  a  non- 
negotiable  note  to  the  eflfect  that  the  note  was 
given  to  compound  a  crime,  if  made  before  the 
assignment,  were  admissible  in  a  suit  thereon 
by  the  assignee  against  the  maker.— Abbott  v. 
Muir,  5  Ind.  444. 

[e]  (Snp.  1855) 

In  the  case  of  commercial  paper,  negotiated 
before  due,  the  declarations  of  the  payee  are  in- 
admissible to  impeach  the  consideration.— Ston- 
er  V.  Ellis,  6  Ind.  152. 

[f]  (Sap.  1884) 

The  admissions  of  the  owner  of  a  nonne- 
gotiable  note,  made  while  he  is  still  the  holder 
of  the  note,  are  admissible  in  evidence  against 
his  assignee.— Shade  v.  Creviston,  93  Ind.  591. 

[g]  (Sup.  1892) 

In  an  action  on  a  note  by  the  administra- 
tor of  the  payee,  the  latter's  brother  filed  a 
cross  complaint,  alleging  that  the  note  had  been 
indorsed  to  himself  by  the  deceased  in  his  life- 
time, and  the  issue  was  as  to  the  ownership  of 
such   note.    Held^    that   declarations    made   by 


deceased,  not  in  his  brother's  presence,  sev- 
eral years  after  the  indorsement  was  made, 
that  he  still  had  the  notes  in  bis  possession, 
that  he  had  had  trouble  with  bis  brother,  and 
that  the  indorsement  was  made  by  him  to  evade 
paying  taxes,  were  self-serving,  and  not  ad- 
missible in  evidence.— Schmidt  v.  Packard,  31 
N.  E.  944.  132  Ind.  398. 

For  Cases  from  OrnEB  States, 

See  20  Cent.  Dig.  E)vid.  §§  873-875;  7 
Cent.  Dig.  Bills  &  N.  §§  1789-17901^. 
See,  also,  16  Cyc.  pp.  995,  996. 

S  236.  Testators  and  intestates. 

Competency  of  witnesses  to  testify  as  to  ad- 
missions by  person  since  deceased,  see  Wit- 
nesses, §  163. 

[a]  (Sap.  1863) 

In  an  action  by  an  administrator  on  a  note 
payable  to  his  intestate,  who  at  its  date  was  a 
married  woman,  if  failure  of  consideration  or 
other  defense  is  pleaded  by  the  makers,  the 
admissions  of  the  payee  of  the  note,  while  liv- 
ing,  if  they  tended  directly  to  benefit  or  in- 
jure herself,  and  only  collaterally  affected  her 
husband,  would  be  competent  evidence  for  the 
defendants.— Bevins  v.  Cline's  Adm*r,  21  Ind. 
37. 

[b]  (Sap.  1874) 

In  a  suit  against  heirs  for  the  recovery  of 
real  estate,  where  the  statute  of  limitations  is 
pleaded,  it  is  competent  to  prove  the  admissions 
of  the  ancestor  that  he  held  the  same  as  ten- 
ant of  the  plaintiff,  and  not  as  owner,  and  th*" 
plaintiff  is  a  competent  witness  to  prove  such 
admissions.- Vanduyn  v.  Ilepner,  45  Ind.  5S9. 

[c]  (Sap.  1881) 

In  suit  by  an  administratrix  for  money 
loaned  by  the  intestate  to  defendant,  the  lat- 
ter may  show  declarations  and  admissions  of 
the  intestate  as  to  the  amount  due  him  fruoi 
defendant.— Slade  v.  Leonard,  75  Ind.  171. 

[d]  (Sap.  1884) 

In  partition,  declarations  by  an  ancestor  of 
one  of  the  parties  that  the  ancestor  had  no  ti- 
tle are  admissible  against  that  party.— Mt*- 
Sweeney  v.  Mc!^Iillen,  96  Ind.  298. 

[e]  (Sop.  1886) 

The  admissions  of  a  decedent  are  compe- 
tent in  an  action  against  his  representatives  as 
such,  no  matter  to  whom  they  were  made.— 
Clouser  v.  Ruckman,  104  Ind.  588,  4  N.  E.  202. 

[f]     (Sap.  1887) 

Where,  in  an  action  to  quiet  title,  tlie 
plaintiffs  claim  under  an  alleged  advancement, 
and  do  not  confine  their  evidence  to  any  defi- 
nite or  particular  contract,  but  rely  on  admis- 
sions made  by  their  ancestor  to  various  persons, 
at  various  times  covering  an  entire  year,  evi- 
dence for  the  defense,  of  a  conversation  had 
within  that  time,  in  which  the  ancestor  made 
different  statements,  is  admissible;  no  convey- 
ance to  the  plaintiffs  before  such  conversation 
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being  shown.— Joyce  v.  Hamilton,  111  Ind.  163, 
12  N.  E.  294. 

[g]     (Sop.  1893) 

In  an  action  to  contest  a  will  on  the  ground 
of  unsoundness  of  mind  and  undue  influence, 
declarations  of  the  devisee  and  son  of  the  testa- 
trix to  whom  she  had  devised  the  bulk  of  her 
property  that  his  mother  was  not  of  sound  mind, 
and  was  incompetent  to  make  a  will,  was  prop- 
erly admitted,  though  such  devisee  was  dead, 
where  all  those  who  had  an  interest  in  the  es- 
tate of  the  testatrix  were  parties  to  the  suit; 
for,  if  the  devisee  were  living  and  made  a  par- 
ty, his  declarations  against  his  interest  would 
have  been  competent,  and  they  were  equally 
competent  against  his  sole  heir,  made  a  party 
in  his  stead  and  representing  all  his  interest.— 
Wallis  y.  Luhring,  34  N.  E.  231,  134  Ind.  447. 

And  so,  also,  was  the  declaration  of  the 
devisee,  before  the  making  of  the  will,  that 
testatrix  had  "got  to  make  a  will,"  and  he 
was  "going  to  have  all  the  property,  or  raise 
hell."— Id. 

Evidence,  in  an  action  to  contest  the 
validity  of  a  will,  that  a  deceased  devisee  ad- 
mitted that  testatrix  was  not  of  sound  mind  is 
admissible,  though  his  administrator  is  not  a 
party;  his  widow  and  sole  heir  being  a  party, 
and  no  other  party  being  prejudiced  by  the 
admission. — Id. 

[h]     (App.1893) 

In  an  action  for  sen-iccs  as  nurse  of  de- 
cedent, evidence  of  declarations  made  by  dece- 
dent to  plaintiff,  and  promising  her  her  hus- 
band's share  of  the  estate,  was  admissible  to 
prove  that  neither  plaintiff  nor  decedent  re- 
garded her  services  as  gratuitous.— Knight  v. 
Knight,  G  Ind.  App.  268,  33  N.  E.  456. 

[i]  In  an  action  for  the  death  of  plaintiff's 
minor  who  was  killed  while  in  defendant's  em- 
ploy, admissions  of  deceased  after  the  accident, 
or  declarations  against  interest,  could  not  bind 
plaintiff.— (1893)  Louisville,  E.  &  St.  L.  Consol. 
R.  Co.  V.  Berry,  9  Ind.  App.  63,  35  N.  E.  565, 
3G  X.  E.  646,  affirming  (1891)  2  Ind.  App.  427, 
28  N.  E.  714. 

Dl     (App.  1894) 
Declarations  of  the  deceased  employer  are 
competent  to  prove  contract  of  employment— 
Kettry  v.  Thumma,  9  Ind.  App.  498,  36  N.  E. 
919. 

[k]      (Sop.  1905) 

In  partition,  evidence  of  declarations  by 
plaintiff's  husband,  since  deceased,  who,  with 
others,  was  a  devisee  of  the  land  subject  to  the 
payment  of  debts  of  the  testator,  concerning  in- 
debtedness against  the  land  which  the  widow 
had  agreed  to  pay  under  an  alleged  contract  by 
which  the  heirs  agreed  to  surrender  their  inter- 
ests in  the  land  to  her,  was  admissible.— 
O'Brien  v.  Knotts,  75  N.  E.  594,  165  Ind.  308. 


Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  §§  876-882;    13 

Cent.  Dig.  Death,  §  81. 
See,  also,  16  Cyc.  pp.  990,  996. 


(D)  BY  AGENTS  OR  OTHER  REPRE- 
SENTATIVES. 

Admissibility  of  declarations  of  general  attor- 
ney of  county  in  action  against  county,  see 
Counties,  §  223. 

Order  of  proof,  see  Tbial,  §  GO. 

{238.  Avtliority  at  time  of  Admission. 

[a]  (App.  1895) 

A  Statement  by  a  contractor's  son,  while 
working  for  his  father,  in  the  latter's  absence, 
that  the  time  for  filing  a  mechanic's  lien  for 
certain  work  had  expired,  does  not  bind  the 
father,  where  the  son  was  not  authorized  by 
him  to  make  the  statement.— Alexandria  Bldg. 
Co.  V.  McHugh,  12  Ind.  App.  282,  39  N.  E.  877, 
40  N.  E.  80. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  883. 
See,  also,  16  Cyc.  p.  1010. 

%  240.  Asents  or  employes. 

Admissions  as  to  agency  or  authority,  see  Pbin- 

ciPAL  AND  Agent,  §§  22,  122. 
As  part  of  res  gestae,  see  ante,  §§  120-128. 
Preliminary  evidence   of  agency  or  authority, 

see  post,  §  258. 

Fob  Cases  fbom  Otdeb  States, 

See  20  Cent.  Dig.  Evid.  §§  887  915. 
See,  also,  16  Cyc.  pp.  1003-1037. 

§241.  In  general. 

[a]  Declarations  of  an  agent,  to  bind  a  princi- 
pal, must  be  made  at  the  very  time  he  is  doing 
an  act  he  is  authorized  to  do,  and  hiust  be  con- 
cerning the  act  he  is  then  doing.— (Sup.  186.")) 
Hynds  v.  Hays,  25  Ind.  31;  (1873)  Rowell  v. 
Klein,  44  Ind.  290,  15  Am.  Rep.  235;  (1873) 
Rathel  v.  Brady,  44  Ind.  412. 

[b]  (Sup.  1881) 

The  declarations  of  an  agent,  made  within 
the  scope  of  his  agency  and  while  the  transac- 
tion is  pending,  are  admissible  against  his  prin- 
cipal.—Crowder  v.  Reed,  80  Ind.  1. 

[c]  Declarations  of  an  agent  ^hile  engaged  in 
performing  an  act  within  the  scope  of  his  au- 
thority are  evidence  against  his  principal.— 
(Sup.  iaS2)  Pavey  v.  Wintrode,  87  Ind.  379; 
(1883)  Bums  v.  Thompson,  91  Ind.  146. 

[d]  (Sup.  1883) 
Conversations  of  defendant's  authorized 
agent,  at  the  time  of  making  the  contract  sued 
on,  concerning  it,  are  admissible  for  plaintiflf. 
-Louisville,  N.  A.  &  C.  R.  Co.  ▼.  Henly,  88 
Ind.  535. 


Tl&ls  Digest  is  oompiled  on  tl&e  Key-Number  System.    For  explanation,  see  page  iii.  p 


^  241 


EVIDENCE,  VII  (D). 


[4Ind.  Dig.— Page  560] 


§  243 


[e]      (Sup.  1884) 

The  declarations  of  an  agent  as  to  matters 
outside  of  his  agency  are  not  admissible  against 
the  principal.— Baker  v.  Carr,  100  Ind.  330. 

[f]  (Sap.  1892) 

The  declarations  of  an  agent  are  not  ad- 
missible against  the  principal  unless  they  were 
made  while  the  agent  was  conducting  some 
transaction  for  the  principal,  or  in  an  action 
where  the  agent's  act  is  part  of  the  res  gestse. 
—Ohio  &  M.  R.  Co.  V.  Stein,  31  N.  E.  180,  32 
N.  E.  831,  133  Ind.  243,  19  L.  R.  A.  733. 

[g]  (App.  1906) 

In  an  action  for  death  alleged  to  have  been 
caused  by  explosions  of  dynamite  in  breaking 
machinery,  evidence  of  a  conversation  between 
a  witness  and  the  person  employed  by  defend- 
ants to  break  the  machinery  as  to  how  decedent 
received  his  injury  was  properly  excluded. — Fa- 
lender  V.  Blackwell,  39  Ind.  App.  121,  79  N.  E. 
303. 

Fob  Cases  from  Oiheb  States, 

See  20  Cent.  Dig.  E^•id.  §§  887-892. 
See,  also,  IG  Cyc.  pp.  1003-1011. 


§  242.  ~~-  Soope  and   eztent   of  as^noy 
or  •mplojmeii.t. 

[a]  (Sup.  1865) 

In  an  action  against  a  railway  company 
on  account  of  injuries  received  by  the  plaintiflPs 
wagon  and  horses  from  collision  with  the  de- 
fendant's cars,  it  was  held  that  statements  made 
at  the  time  by  the  servant  who  was  driving  the 
plaintiffs  wagon,  as  to  the  cause  of  the  ac- 
cident, were  admissible  in  evidence  against  the 
plaintiff.— Toledo  &  W.  Ry.  Co.  v.  Goddard,  25 
Ind.  185. 

[b]  (Sop.  1866) 

Where  a  contract  for  the  erection  6f  a 
building  provided  that  the  work  should  be  done 
under  the  control  and  superintendence  of  an  ar- 
chitect employed  by  the  owner,  the  declarations 
of  the  architect,  made  while  in  the  performance 
of  his  duty  under  the  contract,  were  admissible 
in  evidence  on  behalf  of  the  contractors  in  an 
action  against  them  for  breach  of  the  contract. 
—Hudspeth  t.  Allen,  26  Ind.  165. 

[c]  (Sup.  1883) 

The  purchaser  of  land  subject  to  a  mining 
lease  which  had  been  erroneously  recorded 
claimed  that  he  had  no  notice  of  its  true  terms. 
Held,  that  conversations  with  his  agent  during 
the  negotiations  and  acts  of  both  parties  after- 
wards were  admissible  to  show  notice  and  to 
construe  ambiguities  in  the  lease. — Ketcham  y. 
Brazil  Block  Coal  Co.,  88  Ind.  515. 

rd]    (Sup.  1883) 

In  an  action  against  a  principal,  declara- 
tions made  or  letters  written,  either  by  the  prin- 
cipal or  his  agent,  in  reference  to  the  matter  in 
controversy,  are  admissible  in  favor  of  plaintiff. 
—Wells  V.  Morrison,  91  Ind.  51. 


[e]      (Sup.  1887) 

Declarations  of  a  timekeeper,  in  the  line 
of  his  employment  and  while  engaged  therein, 
were  admissible  in  evidence  against  his  prin- 
cipal in  an  action  against  it  on  a  contract  for 
the  use  of  certain  machinery  and  the  services 
of  engineers.— Pennsylvania  Co.  v.  Nations,  12 
N.  E.  309,  111  Ind.  203. 

[f]  (Sup.  1889) 
The  declarations  of  one  whom  the  testi- 
mony showed  was  the  agent  of  defendant  in 
weighing  and  receiving  com  purchased,  regard- 
ing its  quality  and  the  probability  of  its  being 
accepted  by  defendant,  were  properly  admitted 
in  a  suit  for  refusing  to  accept  the  com.— 
Rahm  v.  Deig,  121  Ind.  283,  23  N.  E.  141. 

[gl  (Sup.  1899) 
Workmen  employed  to  constmct  a  plant  for 
machinery  by  the  vendor  are  not  agents  of  such 
vendor  in  the  sense  that  they  may  bind  him  by 
their  statements  concerning  the  merits  of  the 
machinery.— Smith  v.  Barber,  53  N.  E.  1014, 
153  Ind.  322. 

[h]      (App.  1902) 

Where  the  evidence  !s  undisputed  that  the 
mortgagee  told  the  mortgagor  that  he  would 
send  a  certain  notary  to  fix  up  the  mortgage 
with  the  mortgagor  and  his  wife,  and  that 
whatever  they  and  the  notary  did  was  all  right, 
evidence  of  statements  made  by  such  notary  to 
the  wife  as  to  the  mortgage  while  fixing  it  up 
are  admissible  against  the  mortgagee.— Krohn 
V.  Anderson,  64  N.  E.  621,  29  Ind.  App.  379. 

[i]     (App.l9(y9) 

Admissions  of  payment  by  a  general  agent 
to  be  admissible  against  his  principal  must  be 
made  while  he  is  actually  transacting  for  his 
principal  the  business  to  which  the  declarations 
relate,  or  be  so  closely  connected  with  the  busi- 
ness being  transacted  as  to  make  them  part  of 
the  res  gest©.— Blanchard-Carlisle  Co.  ▼.  Gar- 
ritson,  43  Ind.  App.  303,  87  N.  E.  151. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  893-90T. 
See,  also,  16  Cyc.  pp.  1013-1016. 


§  243.  — —  AdmlMions    before    or    after 
trAnsaction  or  event. 

[a]  Admissions  made  by  an  agent  after  the 
fact  or  transaction  to  which  they  relate,  and 
unconnected  with  any  act  of  agency,  are  inad- 
missible as  evidence  against  the  principal. — 
(Sup.  1869)  Bennett  v.  Holmes,  32  Ind.  108; 
(1875)  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Theobald, 
51  Ind.  246. 

[b]  (Sup.  1874) 
Admission  of  an  agent  as  to  the  amount 
due  his  principal,  made  after  the  termination 
of  the  agency,  is  inadmissible  in  an  action 
against  the  agent*s  surety,  who  agreed  to  pay 
the  principal  all  moneys  he  should  advance  to 
the  agent  for  which  the  latter  did  not  account. 
—Dickinson  v.  Colter,  45  Ind.  445. 
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[c]  (Sup.  1874) 

On  an  issue  as  to  whether  a  certain  sum 
of  money  delivered  by  a  person  to  his  son-in- 
law,  who  gave  his  note  therefor,  was  a  loan  to 
the  son-in-law  or  an  advancement  to  his  wife, 
who  was  a  daughter  of  the  payee  of  the  note, 
since  deceased,  testimony  of  a  witness  that,  after 
the  making  of  the  note  and  receipt  of  the  mon- 
ey by  the  son-in-law,  the  latter  told  the  wit- 
ness that,  when  he  got  the  money,  he  took  it 
directly  home  and  handed  it  to  his  wife,  and 
said,  "There  is  your  money,'*  is  not  admissible, 
on  the  ground  that  he  was  acting  as  agent  of 
his  wife,  but  was  merely  a  recital  of  what  had 
previously  been  done.— Vandivere  v.  DoUins,  49 
Ind.  216. 

[d]  (Sup.  1886) 

While  it  is  a  general  rule  that  an  agent 
cannot  bind  his  principal  by  statements  regard- 
ing a  past  transaction,  it  is  otherwise  where 
such  statements  are  part  of  the  res  gest©.— 
United  States  Exp.  Co.  v.  Rawson,  106  Ind. 
215,  G  N.  E.  337. 

[e]  (Sup.  1890) 

The  fact  that  an  agent  is  fully  authorized 
to  consummate  a  transaction  does  not  authorize 
the  admission  of  his  declarations  narrating  a 
past  transaction  with  reference  thereto.— Cleve- 
land, C,  C.  &  I.  Ry.  Co.  V.  Closser,  26  N.  B. 
159,  126  Ind.  348,  9  L.  R.  A.  754,  22  Am.  St. 
Rep.  593. 

Cn     (App.  1897) 

Evidence  of  statements  made  by  employes 
of  defendants,  after  an  accident  alleged  to  have 
occurred  through  negligence  on  the  part  of  de- 
fendants, though  inadmissible  for  the  purpose  of 
proving  such  negligence,  was  properly  admitted, 
as  tending  to  show  that  defendants  had  knowl- 
edge of  the  conditions  then  existing.— Hopkins 
T.  Boyd,  47  N.  E.  480,  18  Ind.  App.  63. 

[g]     (App.  1905) 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, there  .was  evidence  that  B.  was  a  vice  prin- 
cipal, evidence  as  to  a  conversation  between 
plaintiff  and  B.  on  the  occasion  of  plaintiff  be- 
ing put  to  work  on  a  machine  by  which  he  was 
injured  was  admissible.— Flickner  v.  Lambert, 
74  N.  E.  263,  36  Ind.  App.  524. 

[h]     (Sup.  1908) 

A  trustee  under  a  trust  deed  or  mortgage, 
as  an  agent,  is  not  empowered  to  admit  the 
rights  of  his  principal  away  by  his  references 
to  a  past  transaction.— First  Nat.  Bank  of 
Peoria  v.  Farmers  &  Merchants  Nat.  Bank  of 
Wabash,  171  Ind.  323,  86  N.  E.  417. 

Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  EMd.  §f  908-915. 


S  244.  Corporate  olftoera  or  asenta. 

As  part  of  res  gestae,  see  ante,  ||  120-123. 


[a]  (Siip.1869) 

In  an  action  against  a  corporation,  the 
declarations  of  an  agent  of  the  corporation,  who 
was  not  such  by  original  appointment,  but  by 
the  recognition  of  his  acts  while  in  the  perform- 
ance of  them,  if  within  the  scope  of  his  agency, 
are  admissible.— Toledo,  W.  &  W.  R.  Co.  v. 
Fisher,  13  Ind.  258. 

[b]  (Sup.  1861) 

Where  demand  was  made  ujwn  the  secre- 
tary of  a  railroad  company  for  an  original  or 
certified  copy  of  a  subscription  paper  proved 
to  have  been  in  possession  of  the  company,  it 
was  held  that,  the  presumption  being  that  he 
was  the  custodian  of  such  papers,  his  answer 
that  it  was  lost  was  admissible  as  competent 
evidence  of  this  fact  against  his  employer.- 
Indianapolis  &  C.  R.  Co.  v.  Jewett,  16  Ind.  273. 

[c]  (Sup.  1868) 

Declarations  of  one  who  assumes  to  settle 
claims  against  a  corporation  for  damages  for 
killing  stock  are  not  admissible  against  the 
company,  without  proof  that  he  was  authorized 
to  make  such  settlements.  The  fact  that  he  is 
known  as  general  agent  of  the  company  is  not 
sufficient.— Lafayette  &  I.  R.  Co.  v.  Ehman,  30 
Ind.  83. 

,[d]    (Sup.  1870) 

A  railroad  train,  running  at  a  high  rate  of 
speed  at  the  place  where  it  crossed  a  carriage 
road,  ran  over  and  killed  a  person  who  was 
crossing  the  track  at  the  time.  Held^  that  the 
admissions  of  the  fireman,  made  as  soon  as  the 
train  was  stopped,  as  to  the  rate  of  speed  at 
which  the  train  was  going  at  the  time  the 
collision  occurred,  were  not  admissible  in  evi- 
dence in  an  action  against  the  company.— 
Bellefontaine  R.  Co.  v.  Hunter,  33  Ind.  335,  5 
Am.  Rep.  201. 

[e]      (Snp.  1871) 

The  declarations  of  an  agent  of  an  insur- 
ance company,  made  at  the  time  of  making 
the  contract,  and  relating  thereto,  are  admis- 
sible in  evidence  against  the  company,  in  a  suit 
on  a  premium  note  given  for  a  policy  of  insur- 
ance, to  prove  the  want  or  failure  of  considera- 
tion, or  to  show  what  was  the  real  considera- 
tion, or  that  the  execution  of  the  note  had  been 
obtained  by  fraud.— Heller  v.  Crawford,  37  Ind. 
279. 

[f]     (Sup.  1874) 

In  an  action  against  a  foreign  insurance 
company  to  recover  money  paid  as  a  premium 
on  a  void  policy,  the  declarations  of  the  agent, 
made  after  the  transaction,  stating  that  be 
was  the  agent  of  the  defendant;  that  as  such 
agent  he  had  not,  at  the  time  the  policy  was 
issued,  filed  the  certificate  with  the  county 
auditor  as  required  by  the  statute,  but  that  aft- 
erwards one  was  filed;  and  that  he  was  the 
general  agent  of  the  company,  and  as  such  coun- 
tersigned the  policy,— were  inadmissible  as  evi- 
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dence  against   the  insurance  company.— Union 
Cent.  Life  Ins.  Co.  v.  Thomas,  40  Ind.  44. 

[g]     (Sup.  1874) 

It  is  not  error  to  admit  in  evidence  the 
declarations  of  the  agent  of  an  insurance  com- 
pany against  his  principal,  in  reference  to  the 
subject-matter  in  controversy,  where  there  in 
evidence  tending  to  prove  tliat  such  declarations 
were  within  the  scope  of  his  agency. — Mutual 
Ben.  life  Ins.  Co.  v.  Cannon,  48  Ind.  264. 

[h]     (Sup.  1875) 

The  declarations  or  admissions  of  an  agent 
or  employ^  concerning  the  infliction  of  a  per- 
sonal injury  upon  a  passenger  on  a  railway 
train,  made  the  same  night,  but  after  the  in- 
jury, are  not  admissible  against  the  railroad 
company.— Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Theobald,  51  Ind.  246. 

[i,  n    (Snp.  1881) 

Where  a  brakeman  negligently  or  willfully 
drenched  a  passenger  with  water,  he  could  not, 
after  the  act  was  done,  make  a  declaration 
which  would  be  competent  evidence  against  the 
carrier.— Terre  Haute  &  I.  R.  Co.  v.  Jackson, 
81  Ind.   19. 

[k]    (Sup.  1883) 

In  an  action  by  a  corporator  to  restrain 
the  illegal  appropriation  of  corporate  property 
by  the  other  corporators,  declarations  of  a  chief 
executive  officer  denying  plaintiffs  interest  in 
the  corporation  are  evidence  against  the  other 
defendants.— Tipton  Fire  Co.  v.  Barnheisel,  92 
Ind.  88. 

[Ij  (Sup.  1885) 
In  an  action  for  damages  by  one  illegally 
arrested  by  an  agent  employed  by  a  corporation 
to  detect  and  arrest  offenders  against  its  prop- 
ertj',  plaintiff  may  give  in  evidence  declarations 
of  the  agent  made  at  the  time  of  the  arrest. — 
Pennsylvania  Co.  v.  Weddle,  100  Ind.  138. 

[m]     (Sup.  1885) 

In  an  action  against  the  guarantors  on  a 
bank  cashier*s  bond  for  a  defalcation,  admis- 
sions of  the  president  to  third  persons  that  for 
a  year  before  the  defalcation  occurred  the 
cashier  was  drinking  to  excess  and  neglecting 
his  business,  and  that  if  the  directors  knew  it 
he  feared  the  cashier  would  be  discharged,  are 
inadmissible  against  the  bank ;  not  being  made 
while  the  president  was  transacting  business 
of  the  bank. — La  Rose  v.  Ix)gansport  Nat. 
Bank,  102  Ind.  332,  1  N.  E.  805. 

Where  it  was  sought  to  show  that  the 
officers  of  a  bank  had  knowledge  that  their 
cashier  was  of  intemperate  habits,  it  was  not 
competent  to  prove  it  by  admissions  by  an 
agent  of  the  bank  made  after  the  facts  and 
transactions  had  occurred,  as  declarations  of  an 
agent  are  admissible  only  when  made  while 
actually  engaged  in  transacting  business  of  the 
principal  to  which  the  declarations  relate. — Id. 

[D]    (Sup.  1887) 

In  an  action  against  a  railway  company 
for  injuries  to  a  traveler  in  a  collision  on  a 


highway  crossing,  a  witness  who  saw  the  colli- 
sion and  heard  a  conversation  between  plaintiff 
and  the  engineer  of  the  train  a  few  minutes 
after  it  occurred  may  testify  with  re8i)€Ct  to 
such  conversation ;  the  statements  to  the  plain- 
tiff and  his  answers  being  in  the  nature  of  ad- 
missions.—Grand  Rapids  &  I.  R.  Co.  v.  Diller, 
9  N.  E.  710,  110  Ind.  223. 

[o]     (Sup.  1887) 

In  an  action  against  a  railroad  comimny 
for  compensation  for  services  under  a  contract 
at  a  specified  sum  per  day,  there  being  a  dis- 
pute as  to  the  time,  the  admission  of  testimony 
of  one  of  the  plaintiffs  that  the  company's 
foreman  and  time-keeper  told  him  the  number 
of  days  spent  in  the  work,  and  the  amount  due 
under  the  agreement,  specifying  each,  is  not 
error,  where  the  bill  of  exceptions  fails  to  show 
under  what  circumstances  or  in  what  connection 
the  conversation  was  had.— Pennsylvania  Co.  v. 
Nations,  111  Ind.  203,  12  N.  E.  309. 

[p]      (Sup.  1889) 

A  declaration  by  a  corporation's  genera} 
agent  relative  to  a  contract  executed  by  another 
agent  of  the  corporation,  made  subsequent  to  its 
execution,  is  binding  on  the  corporation. — West- 
em  Union  Tel.  Co.  v.  Topst,  118  Ind.  248»  20 
N.  El  222,  3  L.  R.  A.  224. 

[q]     (Swp.  1889) 

WTiere  an  agent  is  invested  by  a  corpora- 
tion with  general  authority  to  adjust  claims 
against  it,  his  declarations,  made  while  acting 
within  the  scope  of  his  employment,  are  com- 
petent evidence  against  the  principal.— Adams 
Exp.  Co.  V.  Harris,  120  Ind,  73,  21  N.  E.  340, 
7  L.  R.  A.  214,  16  Am.  St.  Rep.  315. 

[r]     (Sup.  1890) 

An  agreement  for  rebates  from  a  carrier 
was  made  with  an  agent  whose  authority  re- 
specting contracts  for  freight  was  of  wide 
scope.  The  claim  for  the  rebates  was  presented 
to  him,  and  communications  concerning  it 
were  made  to  him,  and  he  conducted  the  negoti- 
ations by  correspondence  with  his  principal, 
and  by  interviews  with  the  shipper.  "  In  an  ac- 
tion to  recover  the  rebates  the  latter  was  al- 
lowed to  testify  that,  while  the  claim  was 
pending,  the  agent  said  to  him  that  the  company 
had  made  the  contract  and  would  have  to  pay 
the  claim.  Held,  that  there  was  no  error  in  the 
ruling.— Cleveland,  C,  C.  &  I.  Ry.  Co.  v.  Clos- 
ser,  126  Ind.  348,  26  N.  E.  159,  9  L.  R.  A.  754,, 
22  Am.  St.  Rep.  593. 

[8]  (Sup.  1891) 
In  an  action  against  a  railroad  company 
for  breach  of  a  contract  to  transport  cattle, 
evidence  of  conversations  between  plaintiff  and 
defendant's  agent  are  admissible  to  show  that 
a  written  contract  for  transportation  was  aban- 
doned,  and  the  shipment  made  under  a  subse- 
quent parol  contract.— Toledo,  St.  L.  &  K.  C.  R. 
Co.  V.  Levy,  127  Ind.  168,  26  N,  E.  773. 

[t]    (Sup.  1892) 
Where   a    manufacturing    company    which 
was  negotiating  to  remove  its  plant  to  another 
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town  agreed  with  the  inhabitants  to  take  an 
invoice  showing  its  financial  condition  within  a 
reasonable  time,  as  tending  to  show  what  would 
be  a  reasonable  time,  it  was  competent  to  prove 
what  was  said  by  the  directors  of  the  company 
as  to  when  it  would  be  practicable  and  conven- 
ient to  make  the  invoice.— Ft  Wayne  Electric 
Light  Co.  V.  Miller,  131  Ind.  499,  80  N.  B.  23, 
14  L.  R.  A.  804. 

[u]    (Sup.  1892) 

In  an  action  against  a  corporation  for  the 
negligent  killing  of  plalntifiTs  intestate  while  at 
work  unloading  a  coal  car  standing  on  a  switch 
oonstmcted  by  defendant  at  a  heavy  grade  into 
its  quarry,  the  special  verdict  stated  that  at  the 
time  of  the  accident  defendant's  superintendent 
ordered  the  foreman  to  load  certain  stone  into  a 
designated  car ;  that  such  car  was  started  down 
grade,  coming  into  collision  with  two  other 
heavily  loaded  cars;  that  these  two  cars  were 
thrown  against  the  car  on  which  plaiutiifs  in- 
testate was  at  work;  and  that  there  was  noth- 
ing to  prevent  the  superintendent,  who  was 
present,  from  observing  all  that  was  done. 
Held,  that  the  special  yerdict  sufficiently  showed 
that  the  superintendent  had  charge  of  the  quar- 
ry and  connected  business,  and  that  he  occupied 
the  position  of  a  master,  and  not  a  mere  fellow 
servant.— Iloosier  Stone  Co.  v.  McCain,  133 
Ind.  231,  31  N.  E.  956. 

[v]      (Sup.  1893) 

Admissions  and  declarations  made  by  the 
general  solicitor  of  a  railroad  company  as 
to  matters  outside  of  his  department  do  not 
bind  the  company  unless  he  is  shown  to  have 
had  authority  as  to  such  matters. — Ohio  &  M. 
Hy.  Co.  v.  Levy,  134  Ind.  343,  32  N.  E.  815, 
34  N.  E.  20. 

[w]     (Sup.  1896) 

In  an  action  by  a  shipper  for  damages  fot 
defendant  railroad  company's  failure  to  furnish 
cars,  statements  made  to  plaintiff  by  the  officers 
and  agents  of  defendant  in  relation  to  fur- 
nishing cars  were  admissible  in  evidence.— Chi- 
cago, St.  L.  &  P.  R.  R.  Co.  V.  Wolcott,  39  N. 
E.  451,  141  Ind.  2G7,  50  Am.  St.  Rep.  320. 

[x]     (Sup.  1899) 

A  statement  by  one  who  employed  plaintiff 
on  behalf  of  defendant  railroad  company,  and 
who  kept  his  time,  made  to  plaintiff  before  he 
was  paid,  to  the  effect  that  the  rules  requir* 
ed  a  deduction  from  his  wages  each  month  for 
the  maintenance  of  a  hospital,  is  admissible  as 
a  declaration  of  defendant.— Wabash  R.  Co.  v. 
KeUey,  52  N.  E.  152,  54  N.  E.  752,  153  Ind. 
119. 

[yl     (App.  1909) 

That  one  is  secretary  and  treasurer  of  a 
corporation  does  not  make  his  admission  of 
payment  evidence  against  his  principal.— Blan- 
chard-Carlisle  Co.  v.  Garritson,  43  Ind.  App. 
303,  87  N.  B.  151. 

For  Cases  from  Otueb  States, 

See  20  Cent.  Dig.  Dvid.  §S  916-936. 
See,  also,  16  Cyc.  pp.  1016.  1019-1024. 


S  245.  Pnblio  olftoera  or  as^nti. 

[a]  (Sup.  1876) 

Declarations  of  the  general  attorney  of  a 
county  that  the  county  would  pay  a  certain 
debt  are  not  admissible  in  a  suit  upon  the  claim 
against  such  county.— Hoi  ten  v.  Board  of 
Comers  of  Lake  County,  55  Ind.  194. 

[b]  /  (Sup.  1885) 

In  an  action  against  a  county  for  serv- 
ices rendered  by  a  physician  in  caring  for  a 
sick  person  at  the  request  of  a  township  trus- 
tee, the  declarations  of  the  trustee  are  admissi- 
ble in  evidence.— Washburn  v.  Board  of  Com'rs 
of  Shelby  County,  3  N.  EX  757,  104  Ind.  321, 
54  Am.  Rep.  332. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  ||  937-944. 
See,  also,  16  Cyc.  p.  1024. 

§  246.  Attomeyi. 

Authority  of  attorney  to  make  admissions  bind- 
ing client,  see  Attorney  and  Client,  S  86. 

[a]  (Sup.  1876) 

In  an  action  to  recover  one-half  of  the  costs 
of  a  suit  brought  in  the  name  of  plaintiff  and 
defendant,  conversations  between  defendant  and 
the  attorney  of  plaintiff,  had  in  the  absence 
of  plaintiff,  after  defendant  had  learned  of  the 
pendency  of  the  suit,  in  which  he  agreed  to 
allow  the  suit  to  be  continued  in  his  name, 
but  without  any  responsibility  on  his  part  for 
costs  and  expenses,  are  admissible.— Blessing  v. 
Dodds,  53  Ind.  95. 

On  the  trial  of  an  action  by  A.  against 
B.  to  recover  one-half  of  the  costs  and  expenses 
incurred  in  a  suit  theretofore  prosecuted  in 
their  joint  names  and  paid  by  A.,  the  question 
in  controversy  being  whether  B.  was  a  real 
party  in  interest  in  said  joint  action,  and  there- 
fore liable  for  one-half  the  costs  and  expenses 
thereof,  or  whether  he  had  no  interest  therein, 
and  it  was  commenced  without  his  knowledge 
or  consent,  and  he  afterwards  agreed  that  it 
might  be  prosecuted  in  his  name  with  that  of 

A.  for  the  sole  benefit  of  A.,  and  without  re- 
sponsibility on  his  part,  as  between  him  and 
A.,  for  said  costs  and  expenses,  it  was  compe- 
tent for  B.  to  give  in  evidence  a  conversation 
had  in  the  absence  of  A.  between  B.  and  an  at' 
tomey  of  A.  in  said  joint  action,  who  had  been 
instructed  by  A.  to  procure  the  signature  of 

B.  to  an  appeal  bond  for  the  purpose  of  appeal- 
ing said  joint  action  to  the  Supreme  Court,  for 
the  purpose  of  showing  that  B.  signed  said  ap- 
peal bond  upon  a  similar  condition  and  agree* 
ment.— Id. 

[b]  (Sup.  1893) 

In  an  action  against  a  railroad  company 
for  damages  arising  from  personal  injuries 
caused  by  falling  into  an  excavation  adjoining 
defendant's  track,  it  is  error  to  admit  the  dec- 
larations and  admissions  of  the  general  solicitor 
of  defendant  respecting  the  question  of  notice, 
in  the  absence  of  evidence  that  he  was  invested 
with  authority  concerning  the  use  and  occupa- 
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tion  of  the  street  in  which  the  excavation  was 
made.— Ohio  &  M.  R.  Co.  v.  Levy,  134  Ind.  343, 
32  N.  E.  815,  34  N.  E.  20. 

In  an  action  against  a  railroad  company 
for  personal  injuries  caused  by  falling  into  an 
unguarded  pit  adjoining  defendant's  track,  evi- 
dence of  admissions  of  defendant's  solicitor  re- 
specting notice  of  the  existence  of  the  pit,  in 
the  absence  of  evidence  that  he  had  authority 
to  make  them,  is  inadmissible,  and  is  not  ren- 
dered harmless  by  the  fact  that  there  was  also 
circumstantial  evidence  of  notice.  McCabe,  J., 
dissenting. — Id. 

[c]     (App.  1893) 

Declarations  of  an  attorney,  whom  it  is 
alleged  represented  defendant  in  former  pro- 
ceedings, are  not  competent  to  prove  his  at- 
torneyship, nor  to  show  defendant's  appearance 
in  such  proceedings. — Worley  v.  Ilineman,  0 
Ind.  App.  240,  33  N.  E.  260. 

Id]      (App.  1900) 

In  an  action  by  a  court  stenographer  to 
recover  for  services  rendered  at  the  request  of 
an  attorney  in  transcribing  evidence  for  a  client, 
evidence  of  a  conversation  between  defendant's 
attorney  and  plaintiff  respecting  such  services 
was  not  inadmissible  because  it  occurred  in 
the  absence  of  defendant,  since  the  attorney  had 
authority  to  bind  his  client  for  such  services. — 
MiUer  v.  Palmer,  58  N.  E.  213,  25  Ind.  App. 
357,  81  Am.  St.  Rep.  107. 

Fob  Cases  fboh  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  &45-&40. 
See,  also,  16  Cyc.  p.  1024. 

§  247.  Persons  referred  to  for  informa- 
tion. 
[aj  (Snp.  1&69) 
On  a  question  of  equitable  title  to  land,— 
a  right  to  enforce  an  alleged  agreement  to  con- 
vey,~a  witness  testified  that  after  the  time  of 
the  alleged  agreement  he  went  to  the  house  of 
the  vendor  and  vendee,  and,  having  told  the 
alleged  vendee  that  he  came  to  buy  the  land, 
was  told  to  **go  see"  the  vendor  *'about  it." 
Heldf  that  this  did  not  allow  the  declarations 
of  the  alleged  vendor  as  to  the  ownership  be- 
tween these  two  parties  to  be  proved,  since  it 
did  not  appear  that  the  witness  was  referred 
for  information  on  that  point.— Barnard  v. 
Macy,  11  Ind.  536. 

[b]  (Sup.  1885) 

A  master  having  directed  another  to  his 
servants  for  information  or  directions,  the  state- 
ments of  the  latter  are  admissible  against  the 
master.— Over  v.  Schiffling,  102  Ind.  191,  2G 
N.  E.  91. 

[c]  (App.  1896) 

In  an  action  by  a  married  woman  for  slan- 
der, based  on  statements  by  defendant  that 
plaintiff  had  been  criminally  intimate  with  a  cer- 
tain man,  evidence  of  a  statement  made  by 
plaintiflTs  husband  to  a  witness,  that  plaintiff 
had  confessed  such  intimacy  to  him,  is  not  ad- 
missible, where  such  statement  was  not  made  in 


the  presence  of  the  wife,  though  she  had  refer- 
red the  witness  to  her  husband  for  an  explana- 
tion of  why  she  was  crying  at  the  time  about 
which  the  witness  had  inquired ;  it  not  appear- 
ing that  such  reference  had  any  connection 
with  the  subject  of  the  confession  or  with  the 
conduct  of  the  wife,  and  it  not  being  shown 
when  the  statement  showed  the  confession  to 
have  been  made.— Robertson  v.  Hamilton,  45 
N.  B.  46,  16  Ind.  App.  328,  59  Am.  St.  Rep. 
319. 

Fob  Oases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  950-952. 
See,  also,  16  Cyc.  p.  1018. 

§  ^48.  Husband  or  wife. 

£a]  (Sup.  1842) 
In  a  suit  against  husband  and  wife  for  a 
debt  due  by  the  wife  dum  sola,  the  plaintiff 
cannot  prove  admissions  made  by  the  wife  after 
her  mari'iage  respecting  the  debt. — ^Brown  v. 
Lasselle,  G  Blackf.  147,  38  Am.  Dec.  135. 

[b]  (Sap.  1846) 

In  a  suit  against  husband  and  wife  for  a 
debt  contracted  by  the  wife  while  sole,  the 
admissions  of  the  latter,  made  during  cover- 
ture, are  not  admissible  evidence. — Lasselle  ▼• 
Brown,  8  Blackf.  221. 

[c]  (Sop.  1846) 

If  a  husband  has  either  expressly  or  im- 
pliedly made  his  wife  his  agent,  her  declara- 
tions in  regard  to  matters  within  the  scope  of 
her  authority  are  admissible  evidence  against 
him.— Casteel  v.  Casteel,  8  Blackf.  240,  44  Am. 
Dec.  703. 

[dj      (Sup.  1863) 

If  husband  and  wife  are  jointly  prosecuted 
in  a  civil  action  for  the  tort  of  the  wife,  in  the 
alleged  burning  by  her  of  a  mill,  it  is  competent 
for  the  plaintiff  to  prove,  that,  within  a  short 
period  before  and  just  preceding  the  burning, 
the  wife  was  heard  to  threaten  that  "she  would 
bum  it ;  that  she  would  put  a  torch  to  it ;  that 
it  should  not  stand  much  longer;  that  the  old 
rattletrap  should  be  burned  up,"  etc—Ball  v. 
Bennett,  21  Ind.  427,  83  Am.  Dec.  356. 

[e]     (Sup.  1873) 

In  an  action  for  unlawful  knowledge  of 
plaintiff's  wife,  a  letter  written  by  defendant's 
wife  to  plaintiff's  wife,  not  shown  to  have  been 
written  by  defendant's  authority,  is  inadmissible 
as  against  him.— Underwood  y.  Linton,  44  Ind. 
72. 

[f]  (Sup.  1878) 
In  the  contest  of  a  will  on  grounds  of  men- 
tal incapacity  of  the  testator,  tne  declarations 
of  a  wife  of  one  of  the  defendants  as  to  tes- 
tator being  of  unsound  mind  were  not  admis- 
sible against  defendants,  as  she  had  no  interest 
or  authority  to  bind  them;  and  it  was  imma- 
terial that  on  the  death  of  her  husband,  subse- 
quent to  the  making  of  the  declarations,  she 
was  made  a  party  defendant.— Coryell  v.  Stone, 
62  Ind.  307. 
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[g]     (Sup.  1879) 

In  an  action  to  recover  from  a  railroad 
company  for  the  burning  of  a  house  through 
sparks  from  a  defect  in  the  locomotive,  flying 
through  the  open  window  of  an  unoccupied 
upper  room,  declarations  of  the  plaintiff's  hus- 
band as  to  the  origin  of  the  fire,  are  not  admis- 
sible against  her  without  proof  of  his  agency.— 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Richardson,  66 
Ind.  43,  32  Am.  Rep.  94. 

[h]    (Sup.  1880) 
A  husband's  declarations  are  admissible  in 
evidence  in  a  joint  action  against  him  and  his 
wife,  although  they  are  not  made  in  her  pres- 
ence.—Broker  V.  Kelsey,  72  Ind.  51. 

[i]  (Sap.  1880) 
Statements  relating  to  the  accident,  mlide 
by  the  husband  of  plaintiff,  suing  a  city  for 
personal  injuries  caused  by  a  defective  gutter 
crossing,  to  a  clerk  of  a  law  firm,  in  plaintiff's 
absence,  are  inadmissible  in  evidence  as  against 
her,  if  the  husband  was  not  acting  as  her  agent. 
—City  of  Indianapolis  v.  Scott,  72  Ind.  19a 

m      (Sup.  1884) 

In  an  action  by  a  wife  to  recover  her  per- 
sonalty levied  on  to  satisfy  an  execution  against 
her  husband,  the  tax  list,  in  which  he  had  listed 
the  property  as  his  own,  was  not  proper  evi- 
dence against  her.— Stanfield  v.  Stiltz,  93  Ind. 
249. 

[k]     (Sup.  1885) 

In  an  action  to  foreclose  a  mortgage  given 
by  a  wife  to  secure  her  husband's  debt,  prior 
statements  of  the  husband  in  her  absence,  made 
on  a  former  trial  between  strangers  respecting 
the  property  covered  by  the  mortgage,  are  not 
competent  evidence  against  her.- Allen  v.  Davis, 
101  Ind.  187. 

[1]  (Sop.  1886) 
The  fact  that  a  husband  is  a  party  de- 
fendant to  a  suic  by  his  wife  to  enforce  a  lien 
for  taxes  paid  under  a  void  tax  deed  does  not 
render  inadmissible  evidence  of  an  agreement 
made  by  him  as  her  agent  with  the  holder  of  the 
legal  title,  by  which  she  was  to  receive  the  rents 
and  nrofits.  and  out  of  them  repay  sums  paid  by 
her  for  the  tax  deed  and  other  taxes.— Harless 
V.  Harless,  144  Ind.  196,  41  N.  E.  592. 

Cm]     (App.  1910) 

A  wife  being  the  agent  of  her  husband  by 
force  of  circumstances  and  not  by  appointment, 
her  admissions  and  statements  outside  of  the 
authority  conferred  by  such  forced  agency  are 
not  admissible  in  evidence  against  the  husband. 
—Conner  v.  Martin,  92  N.  E.  3. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  953-964;   26 

Cent.  Dig.  Hus.  &  W.  §  139. 
See,  also,  16  Cyc.  p.  1028. 

S  249.  Partnera  and  Joint  oontraetors. 

Declaration   of  partner   to   prove  partnership, 

see  Pabtnebship,  §§  45-49. 
Power  of  partner  to  bind  firm  in  general,  see 

Pabtnebship,  §  152. 


[a]  (Sup.  182») 

In  an  action  of  assumpsit  by  partners  for 
woi^  and  labor,  held,  that  evidence  of  the  state- 
ments of  one  of  the  partners,  made  after  the 
dissolution  of  the  partnership,  so  far  as  they 
tended  to  show  a  new  contract  destroying  the 
partnership  claim,  and  giving  to  each  partner  a 
separate  demand  for  his  part  of  the  debt,  was 
not  admissible,  but  that  the  statements  of  such 
partner,  so  far  as  they  showed  a  payment  made 
to  himself,  might  be  proved.— Lefavour  v.  Yan- 
des,  2  Blackf.  240. 

[b]  (Sup.  1830) 

The  admission  of  one  partner  as  to  the  ex- 
istence of  a  debt  against  the  firm,  made  sub- 
sequently to  the  dissolution  of  the  partnership, 
is  not  binding  on  the  other  partners.— Yandes 
V.  Lefavour,  2  Blackf.  371. 

[c]  (Sup.  1834) 

The  admissions  of  a  partner,  made  after  a 
dissolution  of  the  partnership,  and  not  relating 
to  the  previous  business  of  the  firm,  are  not 
admissible  in  evidence  to  charge  the  other  part- 
ners.—Taylor  V.  Hillyer,  3  Blackf.  433,  26  Am. 
Dec.  430. 

[dj     (Sup.  1S43) 

A.,  being  in  partnership  with  B.,  collected 
a  sum  of  money  in  his  individual  capacity  for 
C,  and  afterwards  executed  to  the  latter  a 
note  in  the  name  of  the  firm  for  the  amount. 
In  a  suit  against  the  firm  on  the  note,  the  plain- 
tiff offered  to  prove  that  A.,  during  the  exist- 
ence of  the  firm,  had  declared  that  said  money 
had  been  used  by  himself  and  partner  in  the 
business  of  the  partnership.  Held^  that  the  evi- 
dence was  inadmissible.— Uickman  v.  Reineking, 
6  Blackf.  387. 

[e]  (Sup.  1860) 

The  admissions  of  one  partner,  made  at 
the  time  of  the  payment  to  him  of  a  debt  due 
to  the  partners,  and  at  a  time  subsequent  to 
a  dissolution,  are  admissible  against  the  other 
partners,  as  the  admissions  of  an  agent  rela- 
tive to  an  act  within  the  scope  of  his  authority, 
made  at  the  time  when  such  act  was  done,  are 
admissible  in  evidence  to  bind  his  principal.— 
Kirk  V.  Hiatt,  2  Ind.  322. 

[f]  (Sup.  1873) 

In  an  action  on  a  note  alleged  to  have  been 
executed  by  a  copartnership,  evidence  of  what 
one  of  the  firm,  since  deceased,  said  at  the  time 
of  the  execution  of  the  note  as  to  the  purpose 
of  the  note,  is  admissible  in  evidence,  where 
the  evidence  tends  to  establish  the  existence 
of  the  copartnership.— Dodds  v.  Rogers,  68  Ind. 
110. 

[g]  (Sup.  1886) 

The  declarations  of  one  of  two  partnera, 
physicians,  as  to  the  propriety  of  a  course  of 
treatment  given  by  the  other  to  a  patient,  are 
not  admissible  as  against  the  latter,  in  an  ac- 
tion for  malpractice,  when  made  in  his  absence, 
and  after  the  employment  had  ceased.— Boor  v. 
Lowery,  103  Ind.  468,  3  N.  B.  151,  53  Am.  Rep. 
519. 
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The  declarations  of  one  partner  are  admis- 
sible in  proper  cases  against  tiie  firm,  on  the 
ground  that  in  such  cases  the  law  implies  an 
agency  on  the  part  of  the  one  to  bind  the  firm 
in  transactions  relating  to  its  business.  In  or- 
der that  such  declarations  may  be  admitted, 
they  must  have  been  made  in  the  course  of 
the  partnership  business,  and  with  respect  to  a 
transaction  pertaining  to  its  business. — Id. 

£h]  (App.  1898) 
Declarations  of  a  partner  in  negotiating  a 
partnership  loan,  which  was  afterwards  made, 
in  furtherance  of  the  partnership  business,  are 
admissible  against  the  firm. — Britton  v.  Britton, 
49  N.  E.  1076,  19  Ind.  App.  638. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.   Elvid.  §§  965-075;   38 

Cent.  Dig.  Partners.  §  630. 
See,  also,  16  Cyc.  pp.  1031-1034. 

§  250.  Prinoipal  or  gnrety. 

[a]  (Sup.  1829) 

A.  entered  into  partnership  w^ith  B.  in  the 
business  of  tanning,  and  C.  bound  himself,  in  a 
covenant  to  B.,  for  A.'s  conduct  as  a  partner 
for  a  certain  time.  Held  that,  in  an  action 
by  B.  against  C.  on  the  covenant,  the  admis- 
sions of  A.,  made  after  the  expiration  of  the 
stipulated  time,  were  not  admissible  as  evi- 
dence against  C— Hotchkiss  v.  Lyon,  2  Blackf. 
222. 

[b]  (Sup.  1829) 

Admissions  or  declarations  of  a  principal 
are  not  admissible  as  evidence  against  a  surety, 
unless  such  admissions  or  declarations  form  a 
part  of  the  transaction  in  which  the  principal, 
as  such,  id  engaged.— Shelby  v.  Governor,  2 
Blackf.  289. 

A  sherifiTs  acknowledgment  that  he  collect- 
ed money  on  an  order  of  sale  cannot  be  proved 
to  sustain  an  action  for  the  money  against  the 
sherifiTs  surety,  unless  the  acknowledgment  was 
made  whilst  the  sheriff  was  acting  officially  in 
relation  to  the  receipt  of  the  money. — Id. 

[c]  (Sop.  1846) 

The  admission  of  certain  facts  by  the  prin- 
cipal obligor,  in  which  facts  he  and  his  sureties 
were  jointly  Interested,  is  admissible  evidence 
against  them  all. — ^Parker  v.  State  ex  rel.  Town, 
8  Blackf.  292. 

[d]  (Sup.  1858) 

An  admission  by  a  surety  in  the  absence 
of  the  principal  is  good  against  both,  in  the 
absence  of  collusion. — Chapel  v.  Washburn,  11 
Ind.  393. 

[e]      iSap.  1874) 

Statements  or  representations  made  by  the 
principal  maker  of  a  promissory  note,  to  one 
whom  he  procures  to  sign  the  note  in  blank  as 
surety,  in  reference  to  the  subsequent  signing 
of  the  note  by  a  third  person  as  surety,  made 
in  the  absence  and  without  the  authority  of 
such  third  person,  are  not  admissible  in  evi- 
dence against  such  third  person  on  a  question 


of  suretyship.— Keegan  v. 
597. 


Carpenter,   47   Ind. 


[f]  (Sup.  1881) 
The  declarations  of  a  principal,  made  sub- 
sequent to  the  act  to  which  they  relate,  and 
not  as  a  part  of  the  res  gestue,  are  not  compe- 
tent evidence  against  his  surety.— Boca rd  v. 
State  ex  rel.  Stevens,  79  Ind.  270. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §§  976-982. 
See,  also,  16  Cyc.  p.  1034. 

§251.   Trustee  or  beneflolary. 

[a]  (Sup.  1854) 

An  administrator's  acknowledgments  or  ad- 
missions cannot  bind  the  heirs. — Jennings  y. 
Kee,  5  Ind.  2o7. 

[b]  (Sup.  isr4) 

Admissions  by  a  former  administrator  that 
payment  of  the  claim  had  been  made  to  him 
are  competent  evidence,  though  not  conclusive, 
against  the  administrator  de  bonis  non. — Eckert 
V.  Triplett,  48  Ind.  174,  17  Am.  Rep.  735. 

[c]  (App.  1902) 

The  office  of  a  guardian  being  analogous  to 
that  of  an  agent,  his  declarations  to  a  third 
person,  while  acting  in  the  interest  of  the  ward, 
that  plaintiff  w^U  be  paid  for  services  rendered 
for  the  ward,  are  admissible,  in  an  action  for 
such  services  against  a  subsequent  guardian, 
to  charge  the  ward's  estate. — Ilart  v.  Miller,  64 
N.  E.  239,  29  Ind.  App.  222. 

[d]  (App.  1906) 

In  an  action  by  an  administrator  for  money 
alleged  to  have  been  left  by  decedent  and  con- 
verted by  defendants,  children  of  the  decedent 
were  not  such  parties  in  interest  that  statements 
made  by  them  constituted  admissions  affecting 
the  administrator's  right  of  recovery.— Zimmer- 
man v.  Beatson,  39  Ind.  App.  664,  79  X.  E. 
518,  80  N.  E.  165. 

[e]  (Sop.  1908) 

A  trustee  under  a  trust  deed  or  mortgage  is 
not  authorized  to  make  an  admission  in  deroga- 
tion of  the  trust,  since  as  trustee  he  has  but  a 
technical  interest,  and  the  real  and  beneficial 
interest  is  in  the  cestui  que  trust.— First  Nat. 
Bank  of  Peoria  v.  Farmers*  &  Merchants'  Nat 
Bank  of  Wabash,  171  Ind.  323,  86  N.  E.  417. 

For  Cases  from  Other  States, 

See  20  Cent,  Dig.  Evid.  §§  983-988. 
See,  also,  16  Cyc.  pp.  1036,  1037. 

§  252.  Insured  or  benefloiary. 
[a]  (Sup.  1884) 
A.  acquired  a  life  policy  in  a  mutual  bene- 
fit society,  payable,  on  his  death,  to  B.  or  to 
such  other  person  as  he  might  designate.  Ucld^ 
in  an  action  by  the  beneficiary  to  recover  the 
benefit,  that  the  society  could  not  introduce  A.*s 
admissions  to  show  that  the  policy  had  lapsed. 
—Supreme  Lodge  Knights  of  Pythias  of  the 
World  v.  Schmidt,  OS  Ind.  374. 
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[b]  (Sup.  1885) 

The  declarations  of  the  insured,  made  some 
time  before  the  application,  and  not  part  of  the 
res  gestae  of  acts  or  facts  showing  disease,  are 
incompetent  against  the  beneficiary.— Pen n  Mut 
Life  Ins.  Co.  v.  Wiler,  100  Ind.  92,  50  Am. 
Itep.  769. 

[c]  (App.  1898) 

In  an  action  on  a  policy  of  a  company  pay- 
ing losses  by  assessments  on  its  members,  the 
insured's  declarations  that  he  regarded  his 
policy  canceled,  and  that  he  had  withdrawn 
from  the  company,  are  immaterial. — Patrons* 
Mutual  Aid  Soc.  of  Vermillion  County  v.  Hall, 
49  N.  E.  279,  19  Ind.  App.  118. 

Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  Evid.  |§  989-993;    28 

Cent.  Dig.  Insurance,  §  2005. 
See,  also,  16  Cyc.  pp.  1016,  1017. 


$  253.   Conspirators   and   persons   acting 
together. 

In  criminal  prosecutions,  see  Criminal  Law, 
§1  422-427. 

Preliminary  evidence  as  to  existence  of  con- 
spiracy, see  post,  §  260. 

[a]  (Sup.  1849) 

Where  there  is  a  common  purpose  between 
the  assignor  and  the  assignee  for  benefit  of 
<freditors  to  defraud,  the  declarations  of  the 
assignor,  made  after  the  deed,  are  admissible 
to  prove  the  fraud.— Caldwell  v.  Williams,  1 
Ind.  405. 

[b]  (Sop.  1S69) 

Admissions  and  declarations  by  a  person 
who  pays  the  purchase  money,  made  after  the 
conveyance,  are  not  admissible  in  evidence 
against  the  grantee,  though  a  conspiracy  be- 
tween them  to  defraud  be  shown.— Hubble  v. 
Osbom,  31  Ind.  249. 

[c]  (Snp.  1875) 

Where,  in  an  action  of  replevin,  declara- 
tions of  the  plaintiff's  vendor,  the  attachment 
<1efendant,  made  after  the  sale,  were  introduced 
in  evidence  without  proper  objection  and  ex- 
<:eption,  held  not  error  to  instruct  the  jury  that 
such  evidence  might  be  considered  by  them  in 
determining  the  validity  and  good  faith  of  the 
sale,  if  they  found  that  there  was  a  conspiracy 
between  the  plaintiff  and  his  vendor  to  de- 
fraud the  creditors  of  the  latter.- Wiler  v. 
Manley,  51  Ind.  169. 

[d]  When  there  is  a  conspiracy  between  ven- 
-dor  and  vendee  to  defraud  creditors,  declara- 
tions by  either,  made  before  the  accomplish- 
ment of  the  fraudulent  purpose,  are  admissible 
against  both,  though  made  after  the  transfer  of 
the  property.— (Sup.  1877)  Tedrowe  v.  Esher, 
136  Ind.  443;  (1881)  Sherman  v.  Hogland,  73 
Ind.  472;  (1882)  Bishop  v.  Redmond,  83  Ind. 
157;    (1887)  Hunsinger  v.  Hofer,  110  Ind.  390, 


11  N.  E.  463 ;   (1894)  Benjamin  v.  McElwaine- 
Richards  Co.,  10  Ind.  App.  76,  37  N.  E.  362. 

[e]      (Sop.  1880) 

Where  a  conspiracy  between  two  persons 
to  defraud  a  third  person  is  fairly  shown  by 
other  evidence  in  the  case,  evidence  of  an  ad- 
mission of  one  defendant  in  the  absence  of 
the  other  is  admissible  against  the  latter.— 
Smith  T.  Freeman,  71  Ind.  85. 

it]  (Sop.  1881) 
Declarations  by  each  of  two  persons  en- 
gaged in  the  furtherance  of  a  common  design 
to  defraud  a  third  party  are  evidence  against 
the  other,  though  made  in  the  latter*s  absence. 
— Hogue  V.  McOintock,   76  Ind.  205. 

[g]     (Sop.  1882) 

Where  persons  confederate  together  to  ef- 
fect a  fraudulent  conveyance,  declarations  of 
one  of  the  confederates,  made  before  the  con- 
veyance is  accomplished,  are  admissible  against 
the  others  in  an  action  to  set  aside  the  convey- 
ance.—Barkley  T.  Tapp,  87  Ind.  25. 

[h]     (Sop.  1884) 

Where  a  grantor  and  grantee  conspired 
to  defraud  third  persons,  declarations  by  the 
grantor  impeaching  the  title,  made  after  con- 
veyance, are  admissible.— Daniels  y.  McGinnis, 
97  Ind.  549. 

[I]      (App.  1891) 

A  conspiracy  to  procure  an  indictment  and 
conviction  upon  a  charge  of  arson  cannot  be 
established  by  the  acts  or  declarations  of  one 
of  the  alleged  conspirators  made  after  trial  and 
acquittal.— Roberts  v.  Kendall,  3  Ind.  App. 
339,  29  N.  E.  487. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.  Dig.  Bvid.  §§  994-1002. 
See,  also,  16  Cyc.  pp.  1025-1028. 


(E)  PROOF  AND  EFFECT. 

Effect  of  admissions  on  trial  as  relieving  ad- 
verse party  from  necessity  of  offering  proof, 
see  Trial,   §  36. 


S254.  Itaying:  foundation  for  impeach- 
ment of  testimony  of  party. 
[a]     (App.  1902) 
Admissions  by  defendant,  the  maker  of  a 
note,  that  he  signed  the  note,  and  that  it  was 
all  right,  and  evidence  that  he  silently  acquiesc- 
ed in   a  statement  made  in  his  presence  that 
the  amount  of  the  note  was  owed  by  him  to 
the  owner,  when  it  was  his  duty  to  speak  and 
tell  the  truth,  were  not  in  the  nature  of  im- 
peaching evidence,  for  which  a  foundation  must 
be  laid,  but  were  relevant  in  the  first  instance. 
— Pritchett  y.  Sheridan,  63  N.  E.  865,  29  Ind. 
App.  81. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  E^id.  §  1004. 
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S  255.  Preliminary  eTidenoe. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §$  1003,  1005- 

1012. 
See,  also,  16  Cyc.  p.  1037. 

S  256.  —  In  generaL 
[a]  (Sup.  1865) 
A  certified  copy  of  an  affidavit  filed  in  the 
supreme  court  on  a  motion  to  reinstate  a  case 
which  had  been  dismissed  was  given  in  evi- 
dence against  affiant  in  the  action  in  the  lower 
court.  Held,  that  it  was  inadmissible,  be- 
cause not  connected  with  the  case  on  trial  by 
othet  evidence.— Thom  r.  Wilson's  Ex*r,  24 
Ind.  323. 

£b]  (Sup.  1871) 
Where,  in  an  action  on  a  promissory  note, 
defendant  set  up  that  it  was  given  in  consider- 
ation for  the  manufacture  by  plaintiff  of  cer- 
tain fanning  mills  for  defendant,  and  that  the 
same  were  not  made  in  accordance  with  the 
contract,  and  plaintiff  gave  evidence  of  accept- 
ance by  defendant  of  the  machines,  and  the 
subsequent  execution  of  the  note  in  suit,  suffi- 
cient foundation  was  laid  for  the  admission  in 
evidence  of  declarations  of  defendant*s  agent, 
on  receiving  the  machines,  to  the  effect  "that 
he  was  satisfied,  and  that  they  were  a  smooth, 
nice  job."— Hunter  v.  Leavitt,  36  Ind.  141. 

[c]      (App.  1894) 

In  an  action  on  a  claim  against  a  dece- 
dent's estate,  it  was  not  error  to  refuse  to  ad- 
mit in  evidence  a  tax  assessment  list  where  the 
proof  preliminary  to  the  introduction  of  the 
assessment  sheet  showed  that  it  was  not  the 
claimant's,  and  that  she  did  hot  sign  it;  for, 
if  she  did  not  make  it  either  personally  or 
through  some  one  authorized  to  act  for  her,  it 
was  not  competent  as  evidence  against  her.— 
Bartlett  v.  Burden,  39  N.  B.  175,  11  Ind,  App. 
419. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  f§  1003,  1005. 

S  257.  — -  Identity  of  title  or  interest. 
[a]  (Sup.  1862) 
Proof  that  A.  agreed  to  keep  B.  in  stock, 
and  admitted  himself  liable  for  such  stock  as 
B.  got  after  a  certain  date,  is  not  sufficient  ev- 
idence of  a  unity  of  interest  to  make  the  ad- 
mission of  B.  bind  A.— Wonderly  v.  Booth,  19 
Ind.  169. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Bvid.  S  1008. 

S  258.  — —  Existence  and  extent  of  ason* 
ej  or  antliority. 

[a]    (Sup.  1854) 

The  declarations  of  an  agent  are  evidence, 

except  so  far  as  they  assert  his  agency;    and, 

if  such  declarations  are  admitted  before  proof 

of  his  agency,  the  irregularity  is  cured  by  sub- 


sequent proof  of  that  fact— Trustees  of  Wa- 
bash &  E.  Canal  y.  Bledsoe,  5  Ind.  133. 

[b]  (Sup.  1859) 

Where  declarations  of  an  agent  are  er- 
roneously admitted  before  proof  of  the  agency, 
subsequent  proof  of  the  agency  is  error.— To- 
ledo, W.  &  W.  R.  Co.  V.  Fisher,  13  Ind.  258. 

[c]  (Sup.  1871) 

In  an  action  on  a  contract,  evidence  of 
acts  by  an  alleged  agent  is  inadmissible  for  the 
purpose  of  binding  the  principal  without  proof 
that  at  the  time  the  agent  was  acting  for  his 
principal.— Hunter  v.  Leavitt,  36  Ind.  141. 

[d]  The  acts  or  declarations  of  a  person  who 
assumes  to  act  as  the  agent  of  another  are  not 
admissible  evidence  against  his  supposed  prin^ 
cipal,  without  some  independent  proof  of  his 
authority  or  agency.— (Sup.  1874)  Coon  v.  Gur- 
ley,  49  Ind.  199;  (1876)  Breckenridge  v.  Mc- 
Afee, 54  Ind.  141. 

[e]  (Sup.  1877) 

Proof  that  one  had  charge  of  live  stock 
at  the  time  of  a  sale  thereof  does  not  raise 
such  a  presumption  of  agency  as  to  render  com-> 
petent  his  statements  as  to  the  quality  and  conT 
dition  thereof,  on  trial  of  an  action  for  the 
price  by  the  vendor's  administrator.— Apple- 
gate  V.  Moffitt,  60  Ind.  104. 

[f  ]  (App.  1892) 
Evidence  that  a  husband  acted  openly  as 
his  wife's  agent,  under  circumstances  implying 
a  knowledge  by  the  wife  of  the  acts,  estab- 
lishes a  prima  facie  agency,  and  authorizes  the 
admission  of  evidence  of  the  husband's  declara- 
tions.—Bamett  V.  Gluting,  3  Ind.  App.  415,  2J> 
N.  E.  154,  927. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1006,  1007; 
26  Cent.  Dig.  Hus.  &  W.  |  846. 

|260.  —  lUstenoe    of    oonspiraoy    or 
oommon  purpose. 

[a]  Statements  made  by  a  grantor,  after  he 
has  parted  with  his  title,  tending  to  impeach 
his  grantee*8  title,  are  inadmissible,  except 
when  a  conspiracy  to  defraud  the  grantor's 
creditors  has  been  shown  to  exist. — (Sup.  1859) 
Ewing  V.  Gray,  12  Ind.  64 ;  (1881)  Kennedy  v. 
Divine,  77  Ind.  490. 

[b]  (Sap.  1885) 
Proof  of  acts,  declarations,  and  represen- 
tations of  an  alleged  conspirator  is  not  evi- 
dence against  absent  parties,  until  there  has 
been  proof  of  a  conspiracy;  but  when  that  is 
established  such  declarations,  etc.,  become  com- 
petent against  all  persons  connected  with  the 
conspiracy,  if  in  furtherance  of  that  object. — 
Wolfe  V.  Pugh,  101  Ind.  293. 

[cl     (Sup.  1886) 
The  declarations  of  one  of  two  persons  en- 
gaged in  a  conspiracy  to  defraud  another  are. 
admissible   against   both    of   the   conspirators; 
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and  this  is  true  although  thece  is  no  direct 
evidence  proving  the  conspiracy,  provided  there 
is  circumstantial  evidence  tending  to  prove  it. 
— Riehl  V.  Evansville  Foundry  Ass'n,  104  Ind. 
70,  3  N.  E.  633. 

Fob  Oases  fbom  Other  States, 

"^  20  Cent.  Dig.  Bvid.  ff  1010-1012. 

S262.  Mod«  and  requisites  of  proof  of 
admissions. 
[a]     (App.  1892) 

As  the  Code  requires  each  paragraph  of  an 
answer  to  he  sufficient  in  itself,  there  is  no  er- 
ror in  admitting  in  evidence  against  the  plead- 
er, as  an  admission,  a  single  paragraph  of  an 
answer  filed  in  a  former  action  between  the 
same  parties.— Kentucky  &  I.  Cement  Co.  v. 
Cleveland,  4  Ind.  App.  171,  30  N.  E.  802. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  1019-1021. 
See,  also,  16  Cyc.  p.  1037. 

S  263.  Explanation  or  limitation. 

[a]  (Sup.  1846) 

Where  the  admission  of  a  person  is  of- 
fered in  evidence,  the  whole  of  such  admission 
must  be  given.— McNutt  v.  Dare,  8  Blackf.  35. 

[b]  (Sup.  1875) 

When  a  conversation  is  given  in  evidence, 
the  opposing  party  is  entitled  to  have  all  that 
was  then  said  in  relation  to  the  same  matter 
given  in  evidence;  but,  where  a  conversation 
about  a  given  matter  is  introduced  in  evi- 
dence, the  door  is  not  thereby  opened  for  the 
introduction  of  what  was  said  in  relation  to  a 
different  matter,  although  in  the  same  con- 
versation.—Miller  T.  Wildcat  Gravel  Road  Co., 
52  Ind.  51. 

[c]  (Sup.  1881) 

In  suit  for  goods  sold  and  delivered,  plain- 
tiff having  introduced  evidence  tending  to  show 
that  defendant  had  given  authority  to  a  third 
party  to  buy  goods  to  carry  on  defendant's  bus- 
iness, it  was  competent  to  show  what  direc- 
tions such  agent  gave  about  the  shipment  of 
the  goods  at  the  time  he  ordered  them  of  plain- 
tiff.-Locke  v.  Falk,  76  Ind.  520. 

[d]  (Sup.  1881) 

Where  one  party  proves  a  conversation  be- 
tween the  other  party  and  a  third  person,  the 
other  party  may  show  by  other  witnesses  what 
the  third  person  said  to  him  in  that  conversa- 
tion.—Crowder  V.  Reed,  80  Ind.  1. 

[e]       (Sap.  1886) 

In  a  suit  by  an  administrator  to  collect 
a  promissory  note,  and  foreclose  a  mortgage, 
executed  to  his  decedent,  the  defense  being  that 
by  subsequent  agreement  the  note  was  to  be 
paid  and  was  paid  by  the  defendant's  keeping 
and  supporting  the  decedent  during  his  natural 
life,  declarations  of  the  decedent,  shortly  be- 
fore his  death,  and  subsequent  to  the  alleged 
agreement,  that  he  was  holding  the  mortgage 
against   the   defendant,    but   feared  he    would 


cheat  him  out  of  it,  are  inadmissible  to  rebut 
evidence  of  declarations  by  him  admitting  the 
agreement  relied  on  in  defense.— Brown  v.  Ken- 
yon,  108  Ind.  283,  9  N.  E.  283. 

[f]  (Sup.  1887) 

Where  admissions  are  contained  in  a  con- 
versation, the  questions  and  responses  of  both 
persons  engaged  in  the  conversation  should  be 
given  to  the  jury.— Grand  Rapids  &  I.  R.  Ca 
v.  Diller,  110  Ind.  223,  9  N.  E.  710. 

[g]  (App.  1893) 

Where,  in  an  action  to  enforce  a  mechan- 
ic's lien,  defendant,  to  sustain  an  allegation 
in  his  cross  complaint  that  the  work  was  done 
under  a  contract  of  partnership,  introduced  wit- 
nesses who  testified  that  plaintiff,  out  of  court, 
bad  stated  that  the  contract  was  one  of  part- 
nership, it  is  reversible  error  to  permit  plain- 
tiff to  show  by  a  witness  that  he  (plaintiff)  had 
said,  in  the  absence  of  defendant,  that  it  was 
not  a  contract  of  partnership.— Moelering  v. 
Smith,  7  Ind.  App.  451,  34  N.  B.  675. 

[h]     (App.  1894) 

While  ordinarily  it  is  not  proper  to  allow 
a  party  to  testify  to  his  understanding  as  to 
what  his  liability  is  under  a  contract,  it  is  not 
error  to  permit  such  a  witness  to  explain  how 
he  came  to  write  a  letter  previously  introduced 
in  evidence  by  the  other  party.— John  A.  Tol- 
man  Co.  v.  McClure,  37  N.  E.  289,  10  Ind. 
App.  28. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  1022-1027. 

§  264.   Constmotion. 

[a]  (Sup.  1858) 

A  declaration  diat  a  party  has  lost  his 
claim  against  a  firm  by  taking  the  note  of  a 
member  thereof,  who  afterwards  became  insol- 
vent, is  a  mere  inference  from  facts,  and  not  an 
admission  of  an  express  agreement  to  that  ef- 
fect. So  held  in  an  action  against  the  firm  to 
recover  the  price  of  the  goods  sold  to  the  part- 
nership, for  which  the  individual  partner's  not" 
was  given.— Tyner  v.  Stoops,  11  Ind.  22,  71 
Am.  Dec.  341. 

[b]  (Sup.  1879) 

An  offer  by  a  purchaser  of  a  certain  article 
at  sheriff's  sale  to  a  purchaser  thereof  at  a  sub- 
sequent constable's  sale  to  trade  with  him  for 
the  article,  while  the  same  was  in  the  latter 
purchaser's  possession,  cannot  be  construed  into 
an  implied  admission  of  title  in  the  latter,  the 
evidence  not  disclosing  B.'s  motive  in  making 
the  offer.— Sharp  v.  McBride,  69  Ind.  396. 

[c]  (Sup.  1881) 

An  admission  on  a  trial  that  a  transcript 
of  judgment  offered  in  evidence  is  valid  is  not 
an  admission  that  the  judgment  is  also  valid.— 
Lockwood  v.  Dill,  74  Ind.  56. 

[d]  (Sup.  1908) 

A  statement  by  the  trustee  under  a  tnist 
deed  or  mortgage,  in  a  conversation  with  the 
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representative  of  attachment  creditors,  in  re- 
sponse to  a  reference  by  sucli  representative  to 
the  attachment  suit  and  seizure  thereunder,  a 
fact  which  it  was  suggested  to  the  trustee  that 
he  knew,  '*Yes,  and  when  we  took  our  trust 
<ieed  we  thought  we  were  getting  a  good  title 
and  would  only  be  subject  to  judgments  of  rec- 
ord/* did  not  amount  to  an  admission  by  the 
trustee  that  he  had  notice  of  the  attachment 
lien  when  the  mortgage  was  taken. — First  Nat. 
Bank  of  Peoria  v.  Farmers*  &  Merchants*  Nat 
Hank  of  Wabash,  171  Ind.  323,  86  N.  E.  417. 

Fob  Cases  from  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  1028. 
See,  also,  16  Cyc.  p.  1(H2. 

%  265.  ConolusiTeneis  and  effeot. 

In  actions  for  divorce,  see  Divorce,  §  125. 

[a]  (Sup.  1857) 

Admissions  made  in  court  for  the  purposes 
of  the  trial  are  conclusive ;  but  others,  proved 
to  have  been  made  during  the  pendency  of  the 
suit,  are  not  only  not  conclusive,  but  generally 
weak  evidence,  except  admissions  held  conclus- 
Ive  on  grounds  of  public  policy.— Thompson  v. 
Thompson,  9  Ind.  323,  68  Am.  Dec.  638. 

[b]  (Sup.  I860) 

Admissions  are  to  be  received  by  the  jury 
with  great  caution,  and  particularly  where  the 
witness  can  only  give  part  of  the  admissions.— 
Chandler  v.  Schoonover,  14  Ind.  324. 

[c]  (Sup.  1860) 

Any  admission  that  the  other  party  was 
not  liable  on  an  item  of  account,  canvassed  and 
disallowed  on  a  settlement,  which  might  be  im- 
plied from  a  failure  to  insist  upon  it,  may  be 
sshown  to  have  been  made  in  ignorance  or  by 
mistake,  and  thus  to  be  without  force  as  a  bar. 
—Bright  v.  Coffman,  15  Ind.  371,  77  Am.  Dec. 

m. 

[d]  (Sop.  1871) 

Admissions  are  not  regarded  as  the  strong- 
est and  most  satisfactory  evidence.— Denman  v. 
McMahin,  37  Ind.  5W1. 

[e]  (Sup.  1874) 

Imperfection  of  memory  is  not  the  only  in- 
formative circumstance  to  be  considered  in 
weighing  the  force  of  verbal  admissions. — Mc- 
Mullen  v.  Clark,  49  Ind.  77. 

[ee]     (Sup.  1877) 

A  minor,  with  his  father's  consent  purchas- 
ed of  the  corporation  by  which  he  was  employ- 
ed certain  shares  of  its  stock,  receiving  a  cer- 
tificate therefor,  and  executing  to  his  employer 
his  note.  According  to  an  agreement  between 
the  minor  and  the  employer,  in  which  the  fa- 
ther acquiesced,  he  received  a  weekly  credit  of 
a  certain  sum  on  the  note,  which  credit  was 
deducted  from  the  earnings.  Before  he  attained 
majority,  and  before  the  note  was  wholly  paid, 
he  tendered  the  certificate  back  to  the  corpora- 
tion, and  demanded  the  return  of  his  note,  and 
that  the  sums  credited  thereon  should  be  paid 


him.  Held  J  that  proof  of  the  credits  allowed 
on  the  note  was  prima  facie  evidence  of  the 
value  of  the  minor*s  services. — Indianapolis 
Chair  Mfg.  Co.  v.  Wilcox,  59  Ind.  429. 

[f]  (Sup.  1878) 

Under  2  Rev.  St.  p.  186,  S  372,  requiring 
judgment  on  the  pleadings  in  favor  of  a  party, 
although  the  verdict  is  against  him,  if,  in  an 
action  for  a  money  judgment,  the  answer  admits 
the  plaintiflTs  right  to  a  judgment  for  any 
sum,  the  defendant  cannot  give  evidence  to  the 
contrary,  nor  the  plaintiff  introduce  the  answer 
in  evidence.— New  Albany  &  V.  Plank  Road  Co. 
V.  Stallcup,  62  Ind.  345. 

[g]  (Sup.  1881) 

The  declarations  of  a  witness,  not  a  party, 
though  admissible  to  discredit  his  testimony, 
cannot  be  regarded  as  otherwise  affecting  any 
issue  in  the  case.— Davis  v.  Hardy,  76  Ind.  272. 

[h]     (Sup.  1883) 

Where  admissions  of  a  party  are  clearly 
proved  and  are  consistent  with  the  other  events 
and  circumstances  of  the  case,  unless  in  some 
way  disproved  or  contradicted,  they  should  not 
be  disregarded  by  the  jury.— State  ex  rel.  Board 
of  Com*rs  of  Scott  County  v.  Wilson,  90  Ind. 
114. 

[i]     (Sup.  1884) 
A   pleading  made   on   the   first   trial,   but 
withdrawn  on  the  second,  though  competent  as 
an  admission,  is  not  conclusive.— Boots  v.  Ca- 
nine, 94  Ind.  408. 

[J]  (Sup.  1886) 
It  is  error  to  instruct  the  jury  that  oral 
admissions  are  to  be  received  with  great  cau- 
tion, because  a  witness  may  not  have  correctly 
understood  them  or  correctly  repeated  them.— 
Zenor  v.  Johnson,  107  Ind.  69,  7  N.  E.  751. 

[k].    (Sup.  1888) 

In  a  previous  trial  the  complaint  and  de- 
mand were  for  $2,000,  but  the  judgment  was 
set  aside  for  want  of  jurisdiction,  and  the  re- 
covery in  the  present  action  was  for  $3,114. 
Held  that,  while  the  complaint  and  judgment  in 
the  first  suit  constituted  a  strong  admission, 
they  were  not  conclusive  that  plaintiff's  services 
were  not  worth  the  amount  of  the  recovery.— 
I^uisville,  N.  A.  &  C.  R.  Co.  v.  Hubbard,  116 
Ind.  193,  18  N.  E.  611. 

[1]  (App.  1893) 
In  an  action  against  a  railroad  company 
for  loss  of  services  of  plaintiff's  minor  son.  it 
appeared  that  deceased  went  under  an  engine 
to  tighten  a  boiler  plug  which  was  leaking,  and 
was  so  scalded  that  he  died.  Three  witnesses 
testified  that  immediately  after  the  accident, 
while  deceased  was  suffering  intensely,  he  said: 
"Nobody  is  to  blame  for  this  but  liiyself.  I 
turned  the  plug  the  wrong  way."  Heldf  that 
such  evidence  was  not  conclusive  as  to  de- 
ceased's negligence,  and  a  judgment  for  plaintiff 
was  not  contrary  to  law,  where  there  was  oth- 
er evidence  that  deceased  was  free  from  fault, 
—liouisville,  E.  &  St.  K  Consolidated  R.  Co. 
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V.  Berry,  9  Ind.  App.  63,  35  N.  E.  565,  36  N.  E. 
646. 

[m]     (Sup.  1897) 

A  party  introducing  in  evidence  a  with- 
drawn pleading  of  bis  adversary  is  not  bound 
tbereby,  but  may  disprove  any  of  its  avermenti. 
—Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Gray,  46 
N.  E.  675,  148  Ind.  2Gti. 

[n]     (App.  1909) 

Admissions  by  a  husband  after  marriage  of 
an  antenuptial  contract,  wherein  it  was  agreed 
lie  should  not  share  in  his  wife's  property,  were 
competent  as  original  evidence  not  only  that  it 
was  made,  but  that  it  was  still  in  force.— Unger 
V.  Mellinger,  43  Ind.  App.  524,  88  N.  E.  74. 

[o]      (App.  1910) 

Where  the  uncontroverted  evidence  showed 
that  plaintiff  had  never  stated  to  her  attorneys 
any  fact  warranting  the  averments  in  the  com- 
plaint, drawn  and  filed  by  the  attorney,  and  that 
the  party  on  hearing  the  complaint  read  repudi- 
ated it,  and  an  amended  complaint  was  filed  on 
which  the  cause  was  tried,  averments  of  the 
original  complaint,  introduced  in  evidence  by 
the  adverse  party,  could  not,  standing  alone, 
prove  the  facts  averred. — Baldwin  v.  Siddons,  92 
X.  B.  349,  denying  rehearing  90  N.  E.  1(X>5. 

t'oB  Cases  fbom  Other  States, 

See  20  Cent.   Dig.   Evid.  §S  1029-1050; 

24  Cent.  Dig.  Gifts,  §  96. 
See,  also,  16  Cyc.  pp.  1045-1050. 


Vin.  DECLARATIOlfS. 

As  evidence  of  resulting  trust,  see  Trusts,  $ 
89. 

As  part  of  res  gestae,  see  ante,  §S  11&-128. 

As  showing  domicile,  see  Domicile,  §  9. 

By  agent  as  to  his  authority,  see  I*bincipal 
AND  Agent,  §§  22,  122. 

By  defendant  in  bastardy  proceedings,  see  Bas- 
tards, S  60. 

By  grantors  in  fraud  of  creditors,  see  Fraudu- 
lent Conveyances,  §  286. 

By  grantors  or  former  owners  as  constituting 
admissions  by  grantees  and  subsequent  own- 
ers, see  ante,  §§  229-236. 

By  husband  against  wife  in  prosecution  of  hus- 
band and  wife,  see  Witnesses,  §  52. 

By  partners  to  prove  partnership,  see  Part- 
nership, SS  46,  49. 

By  prosecutrix  in  bastardy  proceedings,  see 
Bastards,  S  58. 

By  testator  as  affecting  construction  of  will, 
see  Wills,  S  487. 

By  testator  as  showing  mistake,  fraud,  or  du- 
ress in  execution  of  will,  see  Wills,  §  1(>5. 

By  testator,  as  showing  testamentary  capacity, 
see  Wills,  |  54. 

By  testator  as  to  execution  or  revocation  of 
will,  see  Wills,   §  297. 

By  wife  to  husband  in  presence  of  third  person 
as  affected  by  rule  excluding  statements  of 
wife  in  suit  by  or  against  husband,  see  W^it- 
N  ESSES,   §  52. 


By  witnesses,  competency  for  purpose  of  show- 
ing interest  or  bias,  see  Witnesses,  $  374. 

Failure  to  deny  statements  of  others  as  admis- 
sions by  party  present,  see  ante,  §  220. 

In  criminal  prosecutions,  see  Criminal  Law, 
§§  411-413,  415-417. 

Relevancy  of  evidence  of  statements  and  con- 
duct of  parties,  see  ante,  S  HO. 

Sufficiency  and  scope  of  objections  to  admission 
of  declarations  in  evidence,  see  Trial,  §  87. 


(A)  NATURE,  FORM,  AND  INCIDENTS  IN 
GENERAL. 

§  266.  nature  and  proimds  for  admission 
in  general. 

[a]  (Sup.  1SG9) 

Dying  declarations  can  be  admitted  as  evi- 
dence only  in  a  certain  class  of  criminal  cases. 
— Duling  v.  Johnson,  32  Ind.  155. 

[b]  (Svp.  1871) 

Declarations  of  decedent  made  long  after 
supposed  payments  or  advancements  to  bis  chil- 
dren cannot  be  proved  for  the  purpose  of  estab- 
lishing the  fact  that  such  payments  or  advance- 
ments were  made.— Uamlyn  v.  Nesbit,  37  Ind. 
284. 

[c]  (Svp.  1882) 

Where,  in  an  action  for  work  and  labor,  a 
letter  from  plaintiff  to  a  third  person  claiming 
pay  from  him  was  read  in  evidence  by  defend- 
ant, held  that,  on  plaintiff's  testifying  that  the 
letter  was  written  at  the  dictation  of  defendant, 
the  reply  of  the  third  person,  denying  his  liabil- 
ity, was  admissible.— Gibson  v.  Lacy,  87  Ind. 
202. 

For  Cases  from  Other  States, 

See  20  Cent.   Dig.   Bvid.  §§  1051,  1052, 

1054-1056,    1058-1060;    50   Cent.    Dig. 

Witn.  §  130. 
See,  also,  16  Cyc.  p.  1146. 

§  268.   Statements    showing    pliysioal    or 
montal  condition. 

By  testator  on  issue  of  testamentary  capacity, 
see  W^iLLS,  §  54. 

[a]  (Sup.  1903) 

As  tests  of  the  mental  capacity  of  one  at 
the  time  she  made  a  voluntary  conveyance  of 
land  to  her  son  by  her  second  husband,  with 
knowledge  that  he  would  at  once  convey  it  to 
such  husband,  ber  statements  made  at  that  time, 
in  connection  with  those  made  by  her  when  said 
husband  previously  conveyed  it  to  her  without 
consideration,  are  admissible.— Thome  v.  Cos- 
and,  07  N.  E.  207,  160  Ind.  506. 

[b]  (Sop.  1906) 

In  an  action  for  personal  injuries,  plain- 
tiff^s  attending  physician  testified  that  on  the 
night  of  the  accident  he  was  called,  and,  being 
asked  to  describe  plaintiff's  condition,  stated 
that  he  found  her  in  bed,  and  that  she  told  him 
that  she  had  an  injured  ankle.  Held,  that  it 
was  proper  to  overrule  a  motion  to  strike  the 


This  Digest  is  compiled  on  the  Key-Number  System.    For  explanation,  see  page  ii|^ 


268 


EVIDENCE,  VIII  (A). 


[4  Ind.  Dig.— Page  572] 


§271 


answer  as  to  what  plaintiff  said,  as  the  declara- 
tion was  evidently  but  introductory  to  the  wit- 
ness' treatment  of  the  case  and  made  to  one 
competent  to  judge  as  to  its  truth  or  falsity.— 
Indiana  Union  Traction  Co.  v.  Jacobs,  78  N.  E» 
325,  167  Ind.  85. 

[c]      (App.  1906) 

In  an  action  for  personal  injuries,  state- 
ments of  the  injured  party  to  a  physician  as 
to  his  then  existing  physical  condition  may  be 
given  in  evidence  by  the  physician. — Indianap- 
olis &  U,  R.  T.  Co.  V.  Reeder,  76  N,  E.  816, 
37  Ind.  App.  262. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1061,  1062. 
See,  also,  13  Cyc.  p.  201;  16  Cyc.  pp.  1160- 
1165,  1180-1188. 

§  269.   Statements   showing   intent,   mo- 
tiTe,  or  nature  of  act. 

Advancement,    see    Descent    and    Distribu- 
tion, §  116. 
Self-serving  declarations,  see  post,  §  271. 

[a]  (Sup.  1808) 

Evidence  of  an  intent  being  admissible  to 
show  whether  anything  given  a  child  was  in- 
tended as  a  gift  or  advancement,  declarations 
of  intent  made  by  a  parent  during  the  execu- 
tion of  a  settlement  of  property  among  his 
children  was  competent,— Duling  v.  Johnson,  32 
Ind.  155. 

[b]  (Sup.  1890) 

Declarations  of  a  landowner  are  admissible 
in  evidence  to  prove  his  intention  to  dedicate 
his  land  to  the  publtc— Fossion  v.  Landry,  123 
Ind.  136,  24  N.  E.  96. 

[cl     (App.  1893) 

Where  the  right  to  the  possession  of  land 
is  in  litigation,  a  conversation  had  by  one  of 
the  parties  as  to  his  intention  to  rent  such 
land  for  another  year  is  not  admissible. — Kees- 
ling  V.  Doyle,  35  N.  E.  126,  8  Ind.  App.  43. 


[d]  (App. 

In  an  action  to  recover  a  piano,  defendant 
claimed  that  plaintiff  had  given  it  to  her.  When 
the  alleged  gift  was  made  by  plaintiff,  he  was 
seeking  a  divorce  from  his  wife.  Held,  that 
defendant's  testimony  that  plaintiff  expressed 
his  love  for  her  at  the  time  was  admissible,  as 
showing  the  relation  between  the  parties  at  the 
time.— Fredericks  v.  Sault,  40  N.  E.  909,  19 
Ind.  App.  604. 

[e]  (Sup.  1907) 

In  an  action  to  declare  a  deed  a  mortgage 
and  for  an  accounting,  evidence  by  one  of  the 
defendants,  whose  good  faith  in  the  matter  had 
been  attacked,  that  at  the  time  of  his  purchase 
of  an  interest  in  the  transaction  the  mortgagee 
informed  him  that  the  mortgagor's  agent  had 
represented  to  him  at  the  time  of  the  execution 
of  the  deed  and  collateral  agreement  to  recon- 
vey,  that  the  collateral  agreement  would  only 
permit  the  mortgagor  to  repurchase  was  compe- 


tent, though  possession  of  the  land  was  not 
taken  until  four  years  after  his  purchase  ot 
such  interest,  to  show  his  belief  as  to  the  na- 
ture of  his  title.— Ferguson  v.  Boyd,  169  Ind. 
537,  81  N.  E.  71,  82  N.  E.  1064. 

i 
For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §§  1063-1067;  24 
Cent.  Dig.  Gifts,  §§  91,  153;   47  Cent. 
Dig.    Trusts,    $    132;     49    Cent.    Dig. 
Wills,  S  410. 
See,  also,  16  Cyc.  pp.  1175,  1184-1188. 

$271.   Self-serrins  declarations  in  gen- 
eral. 

As  part  of  res  gestae,  see  ante,  f§  124-128. 

As   to  boundaries,  see  post,  S  274. 

Books  of  account,  see  post,  §  354. 

By  person  in  possession  or  control  as  to  title 

to  or  possession  of  property,  see  post,  §  273. 
In  criminal  prosecutions,  see  Criminal  Law. 

S  413. 
Officers  return  on  execution  as  evidence  in  his 

favor,  see  Execution,  §  343. 

[a]     (Sup.  1854) 

A  party's  declarations  in  his  own  favor  are 
not  admissible.—Scobey  v.  Armington,  6  Ind. 
514. 

[bl  (Sap.  1855) 
On  the  trial  of  a  proceeding  in  attachment 
the  defendants  will  not  be  allowed  to  give  evi- 
dence of  declarations  made  by  themselves  when 
the  sheriff  executed  the  writ. — Church  v.  Drum- 
mond,  7  Ind.  17. 

[c]  (Sup.  1856) 

A  partner  cannot,  by  evidence  of  declara- 
tions of  his  copartner,  affect  the  rights  of 
third  persons  dealing  with  the  firm.— Bird  v. 
Lanius,  7  Ind.  615. 

[d]  (Sup.  1862) 

In  an  action  against  a  railroad  for  the 
value  of  a  lost  trunk,  the  ex  parte  affidavit  of 
plaintiff  is  not  competent  to  prove  the  contents 
of  the  trunk.— Indiana  Cent.  Ry.  Co.  v.  Gulick^ 
19  Ind.  83. 

[e]  (Sup.  1864) 

The  declarations  of  a  party  to  a  suit,  made 
when  the  other  party  is  not  present,  are  not 
competent  evidence  in  his  own  behalf.—Zimmer> 
man  v.  Marchland,  23  Ind.  474. 

[f]  (Sop.  1865) 

In  an  action  for  damages  caused  by  the 
sinking  of  a  flatboat  while  it  was  being  towed 
by  the  defendants'  steamboat,  evidence  of  the 
statements  of  one  of  the  defendants  to  a  stran- 
ger in  regard  to  the  liability  of  the  steamboat 
in  such  cases  is  inadmissible  in  behalf  of  the 
defendants.— Neal  v.  Scott,  25  Ind.  440. 

[g]  (Sup.  1867) 

The  declarations  of  the  holder  of  a  bill  of 
exchange  that  it  had  not  been  paid  cannot  be 
given  in  evidence  by  his  assignee  against  the 
maker,  indorscr,  or  acceptor  to  prove  such  fact 
of  nonpayment.— Hays  v.  Hynds,  28  Ind.  5.*n. 
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[h]     (Sup.  1870) 

The  declarations  of  an  agent  are  not  ad- 
missible in  evidence  in  favor  of  his  principal, 
either  before  or  after  the  death  of  the  agent- 
Hall  V.  Hall,  34  Ind.  314. 

[i]      (Sup.  1871) 

In  a  suit  against  partners  or  joint  con- 
tractors, declarations  made  by  one  defendant  to 
another  as  to  the  terms  of  the  contract,  in  the 
absence  of  plaintiff,  are  inadmissible  in  evidence 
for  defendants.— Graham  v.  Henderson,  35  Ind. 
105. 

[j]     (Super.  1873) 

On  the  issue  as  to  the  revocation  of  a  con- 
tract between  one  of  the  parties  to  a  suit  and 
a  third  person,  a  competent  witness  may  testify 
as  to  what  was  said  and  done  by  the  parties 
to  the  contract  with  reference  to  its  rescission, 
although  the  other  party  to  the  suit  was  not 
present  at  the  time.— Leas  v.  Grubbs,  Wils.  301. 

[k]     <Sap.  1877) 

Where  it  is  alleged  that  a  person  apparent- 
ly an  indorser  on  a  promissory  note  is  in  fact 
a  surety,  evidence  of  a  conversation  between 
such  person  and  the  maker  of  the  note,  had  in 
the  absence  of  a  cosurety,  in  relation  to  the 
liability  to  be  incurred  by  such  indorser,  is  in- 
admissible to  show,  as  against  the  surety,  that 
indorser's  liability  was  not  a  cosurety's.— 
Nurre  v.  Chittenden,  56  Ind.  462. 

[1]  (Sup.  1S78) 
In  an  action  for  false  imprisonment  brought 
against  codefendants,  any  agreement,  under- 
standing, or  relation  between  defendants  cannot 
be  given  in  evidence  in  their  favor  or  in  favor 
of  either  of  them.— Stewart  v.  Maddox,  63  Ind. 
51.  ^ 

[m]     (Sup.  1881) 

The  title  to  personal  property  being  in  dis- 
pute, plaintiff  proved  that  in  1877  he  listed  the 
same  for  taxation  in  his  own  name,  and  that 
defendant  made  no  return  thereof,  the  respec- 
tive schedules  being  put  in  evidence.  Defendant 
then  proved  by  the  assessor  that  plain tifif  made 
no  return  of  the  property  in  1878,  and  offered 
to  put  in  his  own  return  for  that  year,  and 
thereby  show  that  the  property  was  listed  for 
taxation  against  him  in  that  year.  Held,  that 
the  return  was  properly  rejected.— Schenck  v. 
Sithoflf,  75  Ind.  485. 

[n]    (Sop.  1881) 

A  surety  cannot  testify  as  to  what  his 
principal  told  him,  in  the  absence  of  the  payees, 
was  the  intent  with  which  he  signed  a  note.— 
Ricketts  v.  Harvey,  78  Ind.  152. 

[o]     (Sup.  1882) 

In  defense  of  a  claim  against  a  decedent's 
estate,  his  declarations  cannot  be  shown  if  they 
were  made  in  his  own  favor.— Bristor  v.  Bristor, 
82  Ind.  276. 

[00]     (Sup.  1883) 

In  an  action  on  a  note  executed  by  a  de- 
cedent, payable  out  of  his  estate  after  death, 


his  declarations  in  reference  to  the  note,  made 
after  its  execution,  in  the  absence  of  the 
payee,  are  not  admissible  against  the  payee.— 
Harcourt  v.  Harcourt,  89  Ind.  104. 

[p]     (Sup.  1883) 

Declarations  of  a  guardian,  made  to  his 
attorney  when  preparing  his  reports,  are  not 
admissible  on  behalf  of  his  sureties  in  an  ac- 
tion on  the  guardian's  bond.— Williams  v.  State 
ex  rel.  Roberts,  89  Ind.  570. 

[pp]    (Sup.  1884) 

Conversations  between  a  town  treasurer 
and  the  sureties  on  his  bond,  prior  to  its  ap- 
proval, and  without  the  knowledge  of  the  offi- 
cers charged  with  its  acceptance,  are  not  admis- 
sible for  the  sureties  against  the  obligee.— Har- 
vey V.  State  ex  rel.  Town  of  Monticello,  94  Ind. 
159. 

[q]     (Sup.  1885) 

Statements  by  a  grantor  sued  by  the  gran- 
tee for  a  breach  of  a  covenant  against  incum- 
brances, made  in  the  grantee's  absence,  at 
the  time  of  his  employing  an  attorney  to  re- 
move an  outstanding  incumbrance,  are  inadmis- 
sible as  evidence  to  rebut  the  presumption  aris- 
ing from  the  fact  of  his  employing  such  at- 
torney.—Morehouse  V.  Heath,  99  Ind.  509. 

[qq]     (Snp.1885) 

In  an  action  against  a  husband  and  wife 
to  set  a  conveyance  to  the  wife  aside,  as  fraud- 
ulent, statements  of  the  husband  that  he  was 
owner  of  the  land  did  not  prevent  the  wife  from 
asserting  the  ownership,  as  such  statements 
only  went  to  affect  the  husband's  credibility  as 
a  witness.— Bremmerman  v.  Jennings,  101  Ind. 
253. 

[r]      (Sup.  1886) 

Statements  of  one  of  the  parties  to  a  trans- 
action not  made  in  the  presence  of  the  other 
are  not  binding  on  such  other. — Olvey  v.  Jack- 
son. 4  N.  E.  149,  106  Ind.  286. 

[rr]     (Sup.  1886) 

As  a  general  rule,  declarations  of  a  de- 
cedent in  his  own  favor,  made  in  the  absence 
of  the  other  party,  are  incompetent  in  behalf 
of  the  administrator,  but  an  exception  exists 
where  they  accompany  and  give  character  to  an 
act  of  the  decedent  proper  to  be  given  in  evi- 
dence.—Brown  V.  Kenyon,  108  Ind.  283,  9  N. 
B.  283. 

[8]  (Sup.  1887) 
In  an  action  against  a  board  of  county 
commissioners,  where  the  contract  sued  on  re- 
quires the  official  action  of  the  board  of  com- 
missioners, the  declarations  of  one  member,  not 
sitting  in  session  with  his  associates,  are  not 
competent  in  favor  of  the  county.— Board  of 
Com'rs  of  Franklin  County  v.  Bunting,  111 
Ind.  143,  12  N.  E.  151. 

[88]     (Sap.  1888) 

An  affidavit  in  support  of  a  motion  for  a 
continuance,  which  had  been  overruled,  cannot 
be  introduced  in  evidence  by  the  party  making 


This  Digest  is  oompiled  on  the  Key-Nvaber  System. 


For  explanation,  ^see  page  iAi. 

Digitized  by  VriOOQlC 


§  271 


EVIDENCE,  Vlll  (A). 


[4  Ind.  Dlg.-Page  574] 


§  27r 


it— Louisville,   N.   A.  &  C.   R.   Co.   v.   Wood, 
113  Ind.  544,  14  N.  E.  572,  16  N.  E.  197. 

[t]     (Sup.  1890) 

A  witness  for  the  plaintiff  in  an  action  for 
slander  testified  as  to  a  conversation  which  he 
had  with  the  defendant,  giving  the  month  in 
which  the  conversation  occurred,  and  the  de- 
fendant testified  that  he  had  no  conversation 
with  him  at  that  time,  and  offered  to  testify 
that  he  did  have  at  another  time,  and  offered  to 
state  what  that  conversation  was.  Held,  that 
the  defendant's  testimony  was  properly  exclud- 
ed, in  the  absence  of  any  impeaching  question 
having  been  asked.— Miller  v.  Cook,  24  N.  E. 
577,  124  Ind.  101. 

[tt]     (Sop.  1890) 

Written  statements  made  without  the 
knowledge  of  the  opposite  party  are  not  admis- 
sible in  evidence  in  favor  of  one  claiming  under 
the  person  who  made  them,  but  they  are  admis- 
sible when  made  with  the  knowledge  of  the  op- 
posite party.— Tobin  v.  Young,  124  Ind.  507, 
24  N.  E.  121. 

[u]     (Sup.  1893) 

In  an  action  for  damages  for  conveying 
certain  property  to  another  instead  of  to  plain- 
tiff, as  agreed,  and  for  false  representations, 
it  is  not  comi)etent  to  show  by  defendant's 
own  declaration  out  of  court  that  he  had  so 
conveyed  the  property  at  plaintiff's  request,  or 
what  a  third  person  had  said  in  regard  to  there 
being  no  false  or  fraudulent  representations.— 
Bement  v.  May,  135  Ind.  664,  34  N.  E.  327,  35 
N.  E.  387. 

[uul    (App.  1893) 

In  an  action  against  road  contractors  for 
damages  to  plaintiff's  premises  resulting  from 
the  taking  of  gravel  therefrom,  evidence  of  one 
of  defendants  that  he  instructed  his  foreman 
to  be  careful  about  injuring  the  property  is  in- 
admissible.—Shauver  V.  Philips.  7  Ind.  App. 
12,  32  N.  E.  1131,  34   N.  E.  450. 

[V]     (App.  1893) 

In  an  action  on  a  claim  against  a  de- 
cedent's estate,  arising  out  of  a  contract  wirh 
decedent,  declarations  of  decedent  are  not  ad- 
missible on  behalf  of  the  estate. — Doan  v.  Dow, 
8  Ind.  App.  324,  35  N.  E.  700. 

[vv]     (App.  1895) 

In  an  action  against  an  administrator  to 
recover  on  a  claim  against  the  decedent,  the  ad- 
ministrator cannot  prove  the  declarations  of  the 
decedent,  made  in  the  absence  of  the  claimant, 
to  sustain  his  defense.— Wetzel  v.  Kellar,  39 
N.  E.  895,  12  Ind.  App.  75. 

[w]    (App.  1895) 

In  an  action  by  a  woman  for  breach  of 
marriage  contract,  declarations  made  by  her 
during  and  relative  to  the  alleged  engagement, 
in  the  absence  of  the  defendant,  if  not  uttered  in 
connection  with  some  act  or  conduct  of  the  de- 
fendant showing  his  intention  to  marry  plain- 
tiff, are  inadmissible.— Wilson  v.  Smelser,  13 
Ind.  App.  31,  41  N.  E.  76. 


[WW]    (App.  1899) 

In  a  claim  against  an  estate,  where  there 
was  evidence  that  deceased  acknowledged  the 
debt,  proof  that  near  the  same  time  he  made 
contrary  statements  was  properly  excluded  as 
self-serving.— Foster  v.  Honan,  53  N.  E.  667, 
22  Ind.  App.  252. 

[x]     (App.  1899) 

Statements  made  by  the  attachment  de- 
fendant after  the  garnishee  has  been  served  are 
not  admissible,  as  self-serving  declarations, 
against  the  attachment  plaintiff  and  in  favor  of 
the  garnishee.— Phenix  Ins.  Co.  v.  Jacobs,  55 
N.  E.  778,  23  Ind.  App.  509. 

[xx]     (App.  1901) 

A  letter  written  plaintiff  by  defendant  aft- 
er commencement  of  the  suit  for  divorce  is  not 
admissible  in  his  behalf,  to  show  his  intention 
on  the  question  of  abandonment. — Turner  v. 
Turner,  60  N.  E.  718,  26  Ind.  App.  677. 

[y]     (App.  1905) 

In  an  action  by  cotenants  to  recover  for 
the  use  and  occupation  of  premises  from  the 
tenant  in  possession,  testimony  of  an  attorney 
as  to  whether  he  was  instructed  by  one  of  the 
plaintiffs  to  make  demand  on  the  tenant  in  pos- 
session for  possession  was  not  Incompetent;  the 
witness  not  being  asked  to  give  any  conversa- 
tion he  had  with  his  client. — McCrum  v.  Mc- 
Crum,  76  N.  E.  415,  36  Ind.  App.  636. 

[yy]    (App.  1906) 

In  an  action  for  death  caused  by  an  explo- 
sion of  dynamite  in  breaking  iron  machinery, 
where  defendants  contended  that  the  work  was 
done  by  an  independent  contractor,  evidence 
tbftt  one  of  the  defendants  told  a  witness  in 
the  morning  of  the  day  of  the  accident  that 
he  would  be  in  another  city  on  that  day  was 
incompetent  as  showing  a  self-saving  declara- 
tion.—Falender  V.  Blackwell,  39  Ind.  App.  121, 
79  N.  E.  393. 

[z]      (Sup.  1908) 

On  a  claim  by  a  husband  against  the  es- 
tate of  his  deceased  wife  for  money  deposited 
in  bank  in  her  name,  as  "Agent,"  testimony  of 
a  witness  for  the  estate  as  to  what  deceased 
said  about  the  money  was  properly  excluded 
when  the  question  called  for  a  purely  self-serv- 
ing statement. — I^eimgruber  v.  Leimgruber,  172 
Ind.  370,  86  N.  E.  73,  88  N.  E.  593. 

[zz]     (App.  1909) 

In  an  action  by  an  administratrix  to  re- 
cover securities  representing  loans  of  decedent, 
which  his  sister  took  possession  of  under  claim 
of  ownership,  evidence  that  at  a  time  not  stat- 
ed, and  in  the  absence  of  the  parties  interested, 
witness  had  a  conversation  with  decedent,  in 
which  decedent  stated  that  he  had  made  numer- 
ous loans,  and  that  the  loans  were  made  in  his 
sister*s  name  to  escape  taxation,  was  inadmis- 
sible, because  self-serving  declarations  by  dece- 
dent, and  because  not  explaining  or  qualifying 
any  act  which  was  in  itself  admissible  in  evi- 


Tlds  Digest  U  oompiled  on  the  Key-Number  System.    For  ezplanatiom^l^ejmKf  Tii^ 


§  272 


[4  Ind.  Dig.— Page  676] 


EVIDENCE,  VIII  (A). 


§  275 


dence— Baker  v.  Baker,  43  Ind.  App.  26,  86  N. 
E.  864. 

Fob  Cases  from  Otheb  States, 

See   20  Cent.   Dig.    Evid.   §§   1068-1079, 
1081-1104;  39  Cent.  Dig.  Paymt.  |  205. 
See.   also,    16   Cyc.    pp.    1040,    12015-1206; 
note,'  93  Am.  Dec.  279. 

S272.  Deolarations   asAinst   interest   in 
KeneraL 
[a]     (Sup.  1882) 

On  an  issue  whether  a  wife  owned  prop- 
erty attached  by  a  creditor  of  the  husband, 
where  the  assignment  list  of  the  husband  show- 
ing the  property  was  introduced,  it  was  proper 
to  show  by  the  assessor  that  at  the  time  of 
making  the  list  the  husband  told  him  that  the 
wife  owned  the  property.— Hadley  v.  Hadley, 
82  Ind.  75, 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  1105-1107. 
See,  also,  16  Cyc.  pp.  1217-1222. 

§  873.  Declarations  of  person  in  posses- 
sion or  control  as  to  title  or  pos- 
session. 

[a]  (Sup.  1846) 

In  trover  by  husband  and  wife  it  was 
held  that  the  declarations  of  the  wife's  mother, 
who  had  been  the  former  wife  of  the  defend- 
ant, as  to  the  ownership  of  the  property  in  dis- 
pute, which  declarations  were  made  while  the 
mother  was  the  guardian  of  her  daughter  and 
had  possession  of  the  property,  and  before  her 
marriage  with  the  defendant,  were  not  evi- 
dence for  the  plaintiff.— Collis  v.  Bo  wen,  8 
Blackf.  262. 

[b]  (Sup.  1847) 

In  ejectment,  plaintiffs  gave  in  evidence  a 
deed  from  the  patentee  of  a  tract  of  land  con- 
taining the  30  acres  in  controversy,  to  a  cer- 
tain person,  for  30  acres,  and  as  being  the 
same  land  on  which  R.  then  lived,  and  also  in- 
troduced mesne  conveyances  through  which  title 
passed  to  plaintiffs.  Defendants  introduced  an 
older  deed  from  the  same  patentee  to  certain 
persons,  conveying  130  acres  of  land,  "with  the 
exception  of  30  acres  heretofore  conveyed  to 
the  grantee  named  in  the  deed  introduced  by 
plaintiffs.*'  The  land  described  in  this  deed  in- 
cluded the  30  acres  mentioned  in  the  deeds  in- 
troduced by  plaintiffs.  Plaintiffs  offered  to 
prove  that  R.,  then  deceased,  had  admitted 
while  in  possession  that  he  held  the  land  as  ten- 
ant of  the  grantee  in  the  deed  of  the  patentee 
introduced  by  plaintiffs,  tield,  that  the  excep- 
tion in  the  deed  of  the  patentee  introduced  by 
defendants  being  valid,  and  R.'8  possession  be- 
ing prima  facie  evidence  of  his  ownership  in 
fee,  his  admissions,  being  in  derogation  of  his 
own  title,  were  admissible  to  show  a  seisin  in 
the  grantee  in  the  deed  introduced  by  plaintiffs, 
under  whom  he  held  as  tenant,  thereby  show- 
ing that  the  land  so  excepted  was  the  identical 


land  conveyed  to  such  grantee. — Doe  ex  dem. 
Chandler  v.  Evans,  8  Blackf.  322. 

[c]     (Sup.  1868) 

Declarations  by  an  execution  defendant  be- 
fore levy  are  admissible  to  disprove  property  in 
the  sheriff  after  levy.— King  v.  Wilkins,  11 
Ind.  347. 

[d]      (Sup.  1862) 

The  cashier  of  a  bank,  having  left  the- 
town  under  circumstances  inducing  a  suspicion 
that  he  had  carried  away  gold  belonging  to  they 
bank,  was  arrested  by  the  sheriff,  and  certain 
gold  found  secreted  on  his  person  was  taken 
possession  of  by  the  sheriff.  The  bank  sued  the 
sheriff  for  the  gold,  and  it  was  held  that  &\i' 
dence  by  third  persons  of  the  declarations  made 
by  the  arrested  person  at  the  time  of  his  arrest 
to  the  effect  that  the  gold  belonged  to  the  bank^ 
etc.,  were  admissible  as  part  of  the  res  gesta?. 
—Boone  County  Bank  v.  Wallace,  18  Ind.  82. 

£e]      (Sup.  1882) 

In  a  suit  against  A.  and  B.  for  conversion, 

A.  was  defaulted,  and  B.  pleaded  that  he  had 
borrowed  the  property  of  A.,  and  returned  it  to 
him  without  knowledge  that  plaintiff  claimed 
to  own  it.  Held,  that  statements  by  A.,  while 
in  possession,  made  in  the  absence  of  plaintiff, 
as  to  the  ownership  of  the  property,  and  how 

B.  obtained  it  from  him,  were  admissible.— Bun- 
nell V.  Studebaker,  88  Ind.  338. 

[f]  (Sup.  1883) 

The  owner  of  a  colt  agreed  with  plaintiff 
for  its  exchange.  The  colt  was  left  with  plain- 
tiff, and  acts  were  done  by  the  owner  evincing 
a  ratification  of  the  original  contract.  He  sub- 
sequently took  the  colt  from  the  possession  of 
plaintiff,  whereupon  the  latter  brought  an  ac- 
tion for  the  expense  of  feeding  and  caring  for 
him,  but  the  action  was  dismissed  before  trial. 
Defendant  bought  the  colt  from  such  owner  aft- 
er  the  oral  agifeement  between  him  and  plain- 
tiff, and  with  notice  of  the  agreement.  Plain- 
tiff brought  replevin  against  defendant.  Held^ 
that  testimony  as  to  a  conversation  between 
such  owner  and  plaintiff  after  the  former  had. 
without  the  consent  of  the  latter,  regained  pos- 
session of  the  colt  and  was  still  in  his  posses- 
sion, was  competent  because  it  proved  the  dec- 
larations of  the  person  in  possession. — Kuhns  v. 
Gates,  92  Ind.  66. 

[g]  (Sup.  1884) 

In  a  suit  by  an  administrator  to  recover 
personal  property  alleged  to  belong  to  the  de- 
ceased, declarations  by  the  latter,  while  in  pos- 
session, that  he  owned  it,  are  admissible  as  part 
of  the  res  gestae.— McConnell  v.  Hannah,  06 
Ind.  102. 

[h]     (Sup.  1890) 

Declarations  of  a  person  through  whom 
the  claimant  of  attached  personal  property  trac- 
es his  title,  made  while  in  possession  of  the  prop- 
erty, indicating  the  character  in  which  he  held 
it,  are  admissible,  though  not  made  in  the  pres- 
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ence  of  the  adverse  party.— Maus  v.  Borne,  123 
Ind.  522,  24  N.  E.  345. 

[i]  (Sup.  1890) 
The  owner  of  certain  mares  sold  a  half  in- 
test  therein  to  defendant,  payment  to  be  made 
in  four  years.  Heldy  that  declarations  of  de- 
fendant as  to  the  ownership  of  the  mares,  made 
while  he  was  in  possession  thereof,  were  part 
of  the  res  gestse  in  replevin  brought  by  a  pur- 
chaser from  the  owner. — ^Lowman  v.  Sheets,  124 
Ind.  416,  24  N.  E.  351,  7  L.  R.  A.  784. 

Ul  (Svi».l894) 
On  an  issue  whether  deceased  agreed  that 
plaintiff  should  have  property  on  his  death, 
whatever  was  said  or  done  by  deceased  in  rela- 
tion to  the  property  while  he  was  in  possession, 
including  what  he  said  as  to  ownership,  was  ad- 
missible as  res  gestae. — McDaneld  v.  McDaneld, 
136  Ind.  603,  36  N.  E.  280. 

[k]    (Svp.  1894) 

In  an  action  for  the  return  of  property 
seized  under  a  writ  against  a  third  person,  dec- 
larations of  ownership  by  plaintiff  while  in 
])ossession  of  the  property  are  admissible  in  evi- 
dence as  res  gestse.— Gaar,  Scott  &  Co.  v.  Shaf- 
fer, 139  Ind.  191,  38  N.  E.  811. 

fl]  Where  the  debtor  remains  in  possession  of 
property  which  once  belonged  to  him,  and 
which  his  creditor  seeks  to  reach  as  fraudu- 
lently transferred,  his  acts  and  declarations 
while  thus  in  possession  are  admissible  in  evi- 
dence against  the  vendee.— (App.  1894)  Benja- 
min V.  McElwaine-Richards  Co.,  10  Ind.  App. 
76,  37  N.  E.  362;  (Sup.  1896)  Higgins  v.  Spahr, 
145  Ind.  167,  43  N.  E.  11. 

[m]      (Sup.  1896) 

Where  the  owner  of  land  executed  a  deed 
whereby  she  had  a  right  to  retain  possession 
during  her  life,  her  possession  of  the  land  was 
not  equivocal  and  was  not  competent  on  an  is- 
sue as  to  whether  the  deed  had  actually  been 
executed,  and  hence  her  declarations  accompa- 
nying such  possession  were  not  competent.— 
Kobbins  v.  Spencer,  38  N.  E.  522,  40  N.  E. 
263,  140  Ind.  483. 

Inasmuch  as  possession  by  a  person  who 
has  executed  an  instrument  purporting  on  its 
face  to  be  an  absolute  conveyance  of  land  is  in 
its  nature  equivocal,  the  declarations  of  such 
person  in  possession  may  be  shown  as  explana- 
tory of  possession  where  they  are  accompanied 
by  an  act  and  they  are  explanatory  of  the  act 
and  immediately  connected  therewith,  and  the 
act  is  competent  as  explanatory  of  the  posses- 
sion, but  narratives  of  a  past  transaction  are 
inadmissible. — Id. 

[n]  (App.  1899) 
A  defendant,  claiming  title  to  chattels  as 
buyer,  may  prove  declarations  of  the  seller, 
asserting  ownership,  while  In  possession  of  the 
property,  though  plaintiff  was  not  present  when 
the  declarations  were  made.— Remy  v.  Lilly,  53 
N.  E.  387,  22  Ind.  App.  109. 


The  fact  that  horses  were  on  a  farm  on 
which  a  husband  and  wife  resided  is  sufficirAt 
evidence  that  they  were  in  her  possession  to 
justify  the  admission  of  evidence,  on  behalf  of 
her  vendee,  of  her  declarations  asserting  own- 
ership while  the  horses  were  on  the  farm,  as 
against  the  adverse  party,  who  was  not  present 
when  the  declarations  were  made. — Id. 

[o]     (App.  1908) 

Declarations  of  defendants'  intestate  while 
in  possession  of  land  conveyed  to  him  by  a 
deed,  which  plaintiff  seeks  to  have  declared  a 
mortgage,  are  admissible  as  part  of  the  re^ 
gestse  to  prove  the  nature  and  character  of  his 
possession,  and  that  he  held  it  as  owner  of  the 
premises,  and  not  as  trustee  for  plaintiff.— 
Vannice  v.  Dungan,  41  Ind.  App.  27,  83  N. 
B.  250. 

[Pl     (App.  1910) 

Declarations  by  a  trustee  of  personalty, 
made  while  in  possession  of  the  property,  as  to 
the  manner  in  which  he  came  into  the  posses- 
sion thereof,  and  the  purpose  for  which  he  held 
it,  are  competent;  but  declarations  made  by  the 
trustee  after  the  trust  has  been  executed,  and 
he  has  parted  with  the  possession  of  the  prop- 
erty, are  incompetent— Traylor  v.  Hollis,  91  N. 
E.  567. 

Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  §§  1108-1120;   1 

Cent.  Dig.  Adv.  Poss.  §  670;  47  Cent. 

Dig.  Trusts,  J  132. 
See,  also,  16  Cyc.  pp.  1166-1174. 

S  274.  Declarations  as  to  boundaries* 

[a]  (Sup.  1899) 
In  a  suit  involving  the  boundary  between 
adjoining  owners,  where  it  was  claimed  by  plain- 
tiff that  a  boundary  established  by  agreement 
between  the  grantors  of  plaintiff  and  defendant 
was  the  true  boundary,  a  declaration  of  plain- 
tifiTs  grantor,  made  while  he  was  in  rossession 
of  the  land,  to  the  effect  that  the  fence  was  the 
boundary,  was  admissible.— -Burr  y.  Smith,  53  N. 
E.  469,  152  Ind.  469. 

Fob  Cases  raoM  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  §§  1121-1134 ;  8 

Cent.  Dig.  Bound.  |  156. 
See,  also,  16  Cyc.  pp.  1172.  1236;    notes, 
36  Am.  Rep.  749,  60  Am.  Rep.  589. 

(B)  BY  DECEDENTS  AGAINST  INTEREST. 

Admissibility  against  successor  in  Ijiterest,  see 
ante,  f  236. 

Competency  of  witnesses  to  testify  to  declara- 
tions, see  Witnesses,  §  163. 

Self-servfng  declarations,  see  ante,  §  271. 

S276.  Declarations   against  interest  in 
Senerai. 
[a]     (Sup.  1880) 
Suit  was  brought  to  obtain  an  entry  of 
satisfaction  of  a  judgment  on  the  ground  that 
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while  an  execution  thereon  was  in  the  hands  of 
the  sheriff,  one  of  the  defendants  paid  the  same 
to  an  attorney  of  record  for  the  judgment  plain- 
tiff, said  attorney  being  also  deputy  sheriff. 
Held,  that  the  declarations  and  admissions  of 
such  attorney,  tending  to  show  such  payment, 
were  admissible,  both  he  and  the  defendant  who 
made  it  being  dead  at  the  time  of  the  trial.— 
Royse  v.  Leaming,  72  Ind.  182. 

Fob  Cases  fbom  Other  States, 
See  20  Cent.  Dig.  Bvid.  §  1135. 

{  277.  Disparacemeiit  of  title. 
[a]  (Sap.  1898) 
Declarations  of  a  deceased  deputy  county 
treasurer,  haying  the  requisite  means  of  infor- 
mation, made  to  plaintiff,  that  the  taxes  on 
property  which  he  was  about  to  buy  had  been 
paid,  are  admissible  as  declarations  against  in- 
terest, in  a  suit  to  enjoin  the  sale  of  the  prop- 
erty for  such  taxes,  to  show  that  the  taxes  had 
theretofore  been  paid.— Keesling  v.  Powell,  49 
N.  E.  265,  149  Ind.  372. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evld.  §  1136. 

{278.   Statements  «s  to  fact  or  mature 
of  transfer  or  gift* 

[a]  (Sup.  1890) 

Declarations  of  a  father,  in  the  absence  of 
his  son,  that  he  had  given  certain  notes  to  him, 
are  admissible  after  the  father's  death  in  a  suit 
by  the  son  on  a  note  executed  to  him  in  renew- 
al of  those  referred  to  in  the  declaration.— 
Dean  v.  Wilkerson,  126  Ind.  338,  26  N.  E.  55. 

[b]  (Svp.  1892) 

On  the  trial  of  an  issue  as  to  whether 
some  of  the  heirs  of  defendant  had  received 
property  from  him  as  an  advancement,  declara- 
tions of  deceased,  made  several  years  after  the 
transaction  took  place,  are  not  admissible  on 
the  ground  that  they  are  against  the  interest 
of  the  person  making  them,  since,  so  far  as  the 
interest  of  deceased  was  concerned,  it  was  im- 
material whether  the  transfer  of  the  money  and 
property  was  by  way  of  gift  or  advancement— 
Thistlewalte  v.  Thistlewaite,  31  N.  E.  946,  132 
Ind.  355. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  |§  1137,  1138. 

(C)  AS   TO    PEDIGREE,   BIRTH,    AND 
RELATIONSHIP. 

i  285*   Nature   of  questions  of  podlcroe 
and  mattorfl  relating  thereto. 
[a]     (Sup.  1881) 

Declarations  concerning  pedigree  are  an 
'exception  to  the  rule  as  to  the  admission  of 
hearsay  evidence,  but  they  must  be  confined  to 
the  declarations  of  those  related  by  blood  or 
marriage  to  the  person  whose  parentage  is  in 
question.— De  Haven  v.  De  Haven,  77  Ind.  236. 


For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  1143. 
See,  also,  16  Cyc.  pp.  1223-1225. 

S  287.  Family  records. 
[a]     (Sup.  1859) 

Entries  in  a  hymn  book,  made  by  a  parent 
ante  litem  motam  are  evidence  of  the  age  of  a 
child,  the  father  and  mother  and  near  relatives 
being  dead  or  beyond  seas.— Collins  v.  Granth- 
am, 12  Ind.  440. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1145,  1146. 

§  289.  Deelarations  by  memberfl  of  fam- 
ily. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  ||  114^1154. 
See,  also,  16  Cyc.  pp.  1232-1234. 

I  290.  —  In  soA«'*l- 
[a]  (Svp.  1881) 
The  fact  that  the  declarations  of  an  an- 
cestor relative  to  the  pedigree  of  one  who  had 
been  dead  for  many  years  were  made  by  him  as 
a  witness  in  an  action  affecting  his  personal  in- 
terests does  not  render  evidence  thereof  objec- 
tionable.—De  Haven  v.  De  Haven,  77  Ind.  23G. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Bvid.  f  1149. 

(D)  AS  TO  MATTERS  OP  PUBLIC  OR  GEN- 
ERAL RIGHT  OR  INTEREST. 

S  300.  Matters  of  private  interest  in- 
▼olTed  with  publie  risl&t  or  in- 
terest. 

La]  (Sup.  1899) 
Declaration  of  a  surveyor  that  a  tree 
marked  by  him  as  a  monument  on  the  line  es- 
tablished by  him  was  in  fact  some  distance  from 
the  true  line  is  not  admissible,  as  it  contradicts 
the  official  act  and  survey.— Ellison  y.  Bran- 
strator,  54  N.  E.  433,  153  Ind.  146. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  i§  1155,  1157. 
See,  also,  J.6  Cyc.  p.  1236. 

(E)  PROOF  AND  EFFECT. 

S  311.  Mode  and  requisites  of  proof  of 
deelarations. 
[a]     (Sup.  1881) 

Where,  upon  direct  examination,  particular 
acts  or  statements  of  a  deceased  ancestor  have 
been  called  out  to  indicate  his  treatment  of  one 
whose  pedigree  is  in  dispute,  the  opposite  party 
may,  on  cross-examination,  ask  as  to  the  general 
conduct  of  the  ancestor  in  that  respect— De 
Haven  v.  De  Haven,  77  Ind.  236. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §|  1163,  1164. 
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§  313.  ConelvsiTeneM  and  effect. 

[a]  (Sup.  1850) 

Where  an  alleged  creditor  attached  goods 
held  by  defendant  under  a  deed  from  the  debtor, 
the  plaintiflTs  affidavit  of  attachment  alone  is 
not  sufficient  to  establish  the  debt  claimed  as 
due  to  him.— Shaffer  v.  Alden,  2  Ind.  42. 

[b]  (Sup.  1875) 

On  the  issue  whether,  at  the  time  a  certain 
payment  was  made  by  the  defendant  to  the 
plaintiff,  the  latter  was  21  years  old,  the  evi- 
dence of  the  defendant  in  proof  of  that  fact 
consisted  of  the  testimony  of  the  defendant  and 
two  others  that  at  the  time  of  the  payment 
the  plaintiff  stated  that  he  was  of  that  age,  to- 
gether with  the  testimony  of  another  witness 
that  plaintiff  had  made  such  statement  to  him 
prior  to  the  time  of  the  payment.  To  rebut 
this  was  the  testimony  of  the  plaintiff,  together 
with  a  family  record  stating  the  date  of  his 
birth;  but  it  was  shown  that  this  record  was 
not  made  at  the  time  of  his  birth,  or  by  a  mem- 
ber of  the  family,  but  by  a  stranger,  at  re- 
quest of  the  plaintiff's  father,  when  the  plain- 
tiff was  "very  small."  Held,  that  a  verdict  in 
favor  of  the  defendant  would  not  be  disturbed 
by  the  supreme  court  on  the  weight  of  evidence. 
—State  ex  rel.  Wade  v.    Joest,  51  Ind.  287. 

[c]  (Sap.  1878) 

In  an  action  for  lumber  sold  to  Y.  on  de- 
fendant's request,  Y.  having  testified  that  he 
bought  on  his  own  credit,  and  defendant  hav- 
ing testified  that  he  never  authorized  it  to  be 
charged  to  himself,  it  was  permissible  for  plain- 
tiff to  prove  that  previous  to  the  sale  he  told 
Y.,  though  not  in  defendant's  presence,  that  he 
could  not  get  tlie  lumber,  but  that  the  defend- 
ant could  get  it,  since  such  conversation  was 
not  binding  on  defendant,  but  was  only  a  cir- 
cumstance to  be  considered,  in  connection  with 
the  subsequent  conduct  of  the  parties,  for  what- 
ever it  was  worth.— Henline  v.  Jacoby,  62  Ind. 
298. 

[d]  (Sap.  1893) 

Evidence  of  declarations  is  generally  a 
weak  class  of  evidence  by  reason  of  the  fact  that 
the  party  making  them  may  not  have  clearly  ex- 
pressed his  meaning  or  may  have  been  mfsun- 
derstood,  or  the  witness  by  unintentionally  al- 
tering a  few  words  of  the  expression  really  used 
may  give  an  effect  to  a  declaration  completely 
tit  variance  with  what  the  party  did  actually 
say.-Culp  V.  Wilson,  32  N.  E.  928,  133  Ind. 
294. 

Fob  Cases  from  Other  States, 

See  20  Cent.   Dig.   Evid.  §§  1166,  1167; 
24  Cent.  Dig.  Gifts,  §  96. 


IX.  HEABSAT. 

Admissions  in  general,  see  ante,  §§  201-265. 
Declarations  in  general,  see  ante,  §§  266-313. 
Declarations  by  testator  as  to  exercise  of  un- 
due influence,  see  Wills;  §  165. 


Hearsay  evidence  to  show  interest  of  witne»=8, 
see  Witnesses,  §  123. 

Knowledge  of  impeaching  witness,  see  Wit- 
nesses, {  355. 

Motion  to  strike  out,  see  Trial,  §  89. 

S314.  la  seneraL 

[a]  (Sap.  1846) 

Hearsay  evidence  is  inadmissible.— Parker 
V.  State  ex  rel.  Town,  8  Blackf.  292. 

[b]  (Sap.  1883) 

Hearsay  statements  are  not  admissible, 
even  in  mitigation  of  damages.— De  Pew  v.  Rob- 
inson, 95  Ind.  109. 

[c]  (App.  1898) 

Testimony  of  an  agent  who  purchased  a 
judgment  for  plaintiffs  which  .was  sued  on  by 
them,  as  to  what  was  done  by  plaintiffs  with 
such  judgment,  within  his  own  knowledge,  is 
not  hearsay.— Snell  v.  Maddox,  49  N.  E.  856, 
20  Ind.  App.  169. 

[d]  (App.  1900) 

The  question,  put  to  a  cashier,  what  notice 
did  the  bank  or  any  officer  of  it  have  of  any  de- 
fense to  this  note?  is  objectionable,  as  calling 
for  hearsay  evidence.— Cooper  v.  Merchants'  & 
Manufacturers*  Nat.  Bank,  57  N.  E.  569,  25 
Ind.  App.  341. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1168-1173. 
See,  also,  16  Cyc.  pp.  1192-1207. 

§315.   Statements  by  persons  other  tl&ma 
parties  or  ^Htnesses. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  S{  1174-1200. 

§317.  Oral  statements. 

[a]  (Sup.  1829) 

A.  obtained  judgment  against  B.  on  a  note, 
and  purchased,  at  sheriflf's  sale  under  the  judg- 
ment, a  tract  of  land  which  B.,  after  the  date 
of  the  note,  but  before  the  judgment,  had  con- 
veyed to  C.  A.  brought  an  action  of  ejectment 
for  the  land  against  C,  alleging  that  B.*8  deed 
to  C.  was  fraudulent  as  to  A.  Held,  that  evi- 
dence that  B.  had  stated  that  the  considera- 
tion of  the  deed  to  C.  was  a  valuable  one  was 
inadmissible  as  being  hearsay.— Doe  ex  dem. 
Helm  V.  Newland,  2  Blapkf.  233. 

[b]  (Sup.  1843) 

In  replevin  for  a  horse  the  plea  was,  prop- 
erty in  a  third  person.  Held,  that  the  declara- 
tions of  such  third  person  that  he  had  sold  the 
horse  to  the  plaintifif,  and  had  no  claim  to  him, 
were  hearsay  and  not  admissible,  such  person 
being  a  competent  witness  for  plaintiff. — Fuller 
v.  Wilson,  6  Blackf.  403. 

[c]  (Sup.  1843) 

The  declaration  of  a  clerk,  since  deceased, 
who  had  approved  and  filed  a  replevin  bond, 
that  the  surety  had  been  deceived  as  to  its  exe- 
cution, ^tc,  is  hearsay,  and  inadmissible  as  evi- 
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denoe.— Doe  ex  dem.  Burge  v.  Cunningham,  6 
Blackf.  430. 

[d]  (Sup.  1843) 

The  declarations  or  confessions  of  a  person 
who  is  himself  a  competent  witness  are  not  ad- 
missible in  evidence.— Kendall  y.  Hall,  6  Blackt 
507. 

[e]  (Sap.  1846) 

Declarations  of  third  persons  are  not  ad- 
missible in  evidence.— Compton  v.  Fleming,  8 
Blackf.  153. 

In  replevin  by  the  assignee  of  a  bankrupt, 
plaintiff  cannot  prove  the  admissions  of  a  stran- 
ger that  the  property  belonged  to  the  bankrupt; 
the  stranger  being  a  competent  witness  for  plain- 
tiff.-Id. 

[f]  (Sup.  1851) 

In  replevin  of  flour,  plaintiff  read  in  evi- 
dence a  written  contract  entered  into  with  C, 
whereby  the  latter  was  to  manufacture  within 
a  limited  time  2,000  barrels  of  flour,  plaintiff 
to  furnish  the  wheat.  It  appeared  that  after- 
wards he  delivered  the  wheat  to  C,  that  the 
flour  was  manufactured  and  shipped  to  defend- 
ant's warehouse,  who  gave  C.  warehouse  re- 
ceipts for  the  flour  and  C.  transferred  them  to 
D.  Plaintiff  then  offered  to  prove  the  declara- 
tions of  C.  that,  when  he  received  the  wheat,  he 
stated  it  belonged  to  plaintiff,  and,  when  he 
shipped  the  flour  to  defendant,  he  said  it  was 
plaintifiTs  flour.  Held,  that  evidence  of  such 
declarations,  being  hearsay,  was  inadmissible. — 
Ashby  V.  West,  3  Ind.  170. 

[g]  (Sup.  1853) 

Replevin  by  A.  against  B.  for  a  horse.  On 
the  trial,  B.,  having  proved  that  the  horse  came 
into  his  possession  by  a  purchase  from  one  C, 
offered  to  prove  a  conversation  between  C.  and 
himself  soon  after  the  trade  occurred  in  rela- 
tion thereto.  It  was  not  shown  that  C.  was  the 
agent  of  A.  when  the  sale  to  B.  was  made. 
Held,  that  the  court  correctly  refused  to  admit 
the  evidence,  as  without  such  proof,  the  decla- 
rations of  C.  would  have  been  mere  hearsay.— 
Travis  v.  Barkhurst,  4  Ind.  171. 

[h]    (Sup.  1871) 

Where  defendant  sold  his  interest  in  a 
commercial  business  to  plaintiff,  which  included 
certain  goods  that  were  in  the  warehouse  of  a 
third  party,  and  defendant  gave  plaintiff  an  or- 
der on  the  third  party  for  the  goods,  but  they 
refused  to  deliver  them  to  the  plaintiff,  evi- 
dence of  declarations  of  the  third  party  to  the 
effect  that  they  held  a  lien  on  the  goods  was 
inadmissible.— Shirts  v.  Irons,  37  Ind.  98. 

[1]  (Sup.  1877) 
In  an  action  to  recover  for  materials  used 
in  constructing  a  building,  it  was  error  to  per- 
mit a  witness  to  testify  that  a  certain  person 
had  told  him  that  the  rule  of  measurement  em- 
ployed in  measuring  the  masonry  was  the  cor- 
rect rule. — Killian  v.  B^igenmann,  67  Ind.  480. 


[li]    (Sup.  1877) 

PlaintiflTs  character  for  chastity  cannot  be 
attacked  by  proving  the  declarations  of  a  de- 
ceased person  to  the  effect  that  he  had  had 
criminal  relations  with  her.— Short  v.  Stotts, 
58  Ind.  29. 

[j]  (Svp.  1878) 
In  an  action  on  an  account  stated,  decla- 
rations of  a  deceased  third  party,  not  made  by 
him  as  a  witness  on  a  former  trial,  and  not 
shown  to  be  part  of  the  res  gestae,  are  inadmis- 
sible in  evidence.— Salem  Gravel  Road  Co.  v. 
Pennington,  62  Ind.  175. 

[k]     (Sup.  1880) 

In  an  action  to  have  set  aside  a  convey- 
ance obtained  from  plaintiff  by  accusing  him  of 
having  committed  rape  on  a  certain  woman, 
the  evidence  of  a  witness  who  testified  to  a  con- 
versation with  a  person  not  connected  with  the 
transaction,  in  which  the  latter  stated  that  the 
woman  accused  the  witness  himself  of  being  the 
father  of  the  illegitimate  child  to  which  she  had 
given  birth,  is  merely  hearsay  and  inadmissible. 
—Reynolds  v.  Copeland,  71  Ind.  422. 

[1]  (Sup.  1881) 
In  an  action  for  damages  for  false  impris- 
onment, where  plaintiff  claimed  special  damages 
because  he  was  prevented  from  accepting  a  po- 
sition by  reason  of  such  arrest,  the  testimony 
of  plaintiff  that  a  third  party  had  told  him  that 
such  party  had  secured  him  a  position  was  in- 
competent, as  hearsay.— American  Exp.  Co.  v. 
Patterson,  73  Ind.  430. 

[m]    (Svp.  1881) 

In  an  action  on  a  note,  the  testimony  of  a 
witness  that  a  certain  person  signed  the  note 
was  hearsay,  where  it  appeared  that  all  he 
knew  about  it  was  what  the  person  whom  he 
said  had  signed  it  had  told  him.— Rotan  y.  Stoe- 
ber,  81  Ind.  145. 

[D]      (Sop.  1882) 

A  witness  testified  that  a  deed  absolute  in 
terms  was  given  merely  as  security,  and  on 
cross-examination  stated  that  his  only  knowl- 
edge that  it  was  so  was  based  on  statements 
made  to  him  by  the  grantor  both  before  and 
after  the  execution  of  the  deed.  Held,  that  his 
testimony  should  have  been  stricken  out,  as 
being  hearsay.- Rooker  v.  Rooker,  83  Ind.  22G. 

[o]      (Sap.  1882) 

In  an  action  by  A.  against  B.  to  determine 
the  title  to  property  levied  upon  as  the  property 
Of  C.  to  satisfy  a  judgment  recovered  against 
C.  by  B.,  it  is  error  to  allow  B.  to  prove  that 
C,  who  was  not  a  party  to  the  action,  stated 
that  the  property  was  his,  as  such  statement, 
not  made  in  the  presence  of  A.,  was  mere  hear- 
say.—Somers  V.  Somers,  85  Ind.  599. 

[p]     (Sup.  1884) 

In  an  action  to  set  aside  an  alleged  fraud- 
ulent conveyance,  evidence  of  statements  by  the 
vendee's  father  that  he  intended  to  give  her  the 
land  subsequently  conveyed  by  him  to  her  hus- 
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band  is  hearsay.— Simpkins  v.  Smith,  94  Ind. 
470. 

[Q]  (Sup.  1884) 
In  an  action  for  slander,  testimony  as  to 
what  a  certain  person  stated  to  one  of  defend- 
ant's witnesses,  as  to  what  plaintiff  was  going 
to  use  a  certain  article  for,  was  properly  re- 
jected as  hearsay.— De  Pew  v.  Robinson,  95  Ind. 

loa 

[r]  (Sup.  1884) 
In  an  action  for  injuries  alleged  to  have 
been  occasioned  by  a  defective  bridge,  where  it 
appeared  that  plaintiff  had  employed  a  third 
person  to  assist  him  in  hauling  an  engine,  and 
that  M.  had  agreed  with  such  third  person  to 
help  him  haul  the  engine,  it  was  not  error  to 
refuse  to  permit  a  witness  to  state  what  he  said 
to  M.  in  a  certain  conversation  as  to  the  unsafe 
condition  of  the  bridge,  as  M.  was  not  in  the 
employ  of  the  plaintiff,  and  it  was  not  shown 
that  plaintiff  knew  of  the  conversation.— Board 
of  Corners  of  Allen  County  v.  Bacon,  96  Ind.  31. 

[8]  (§iii».  1885) 
In  an  action  for  breach  of  a  covenant 
against  incumbrances,  where  it  appeared  that 
plaintiff  had  been  compelled  to  discharge  a 
judgment  on  the  land,  evidence  that  the  grantor 
of  the  land  in  response  to  an  inquiry  stated 
that  plaintiff  had  taken  the  land  subject  to  the 
judgment  and  was  bound  to  pay  it  himself  was 
incompetent  as  mere  hearsay.— Morehouse  v. 
Heath,  99  Ind.  509. 

[t]  (Sup.  1885) 
Prior  inconsistent  statements  introduced  to 
impeach  a  witness  on  his  cross-examination 
cannot  be  used  as  substantive  proof  of  the  mat- 
ters in  controversy.— Allen  v.  Davis,  101  Ind. 
187. 

[ul     (§iip.  1888) 

In  an  action  for  personal  injuries  by  a  pas- 
senger against  a  railroad  company,  evidence  of 
what  the  conductor  said  about  attending  the 
trial  is  mere  hearsay. — Louisville,  N.  A.  &  C.  R. 
Co.  V.  Wood,  113  Ind.  544,  14  N.  E.  572,  16 
N.  E.  197. 

[uu]    (§iip.  1889) 

In  an  action  for  personal  injuries,  testi- 
mony of  a  physician  that  the  surgeon  who  treat- 
ed plaintiff  told  witness,  while  treating  plaintiff, 
but  in  plaintifTs  absence,  that  no  bones  were 
broken,  but  that  there  was  simply  an  injury  of 
the  ligaments,  was  properly  excluded. — City  of 
Goshen  v.  England,  119  Ind.  368,  21  N.  E.  977, 
5  L.  R.  A.  253. 

[V]     (Sup.  1890) 

Evidence  of  a  conversation  between  third 
persons  as  to  the  title  of  a  party  who  was  not 
present  is  inadmissible  against  him. — Tobin  v. 
Young,  124  Ind.  507,  24  N.  E.  121. 

[w]    (Sap.  1891) 

In  an  action  against  the  board  of  county 
commissioners  for  the  alleged  wrongful  dis- 
charge of  the  superintendent  of  the  county  poor 


farm,  it  was  not  competent  to  allow  one  of  the 
commissioners  to  testify  that  the  paupers  had 
complained  to  him  of  their  treatment  by  plain- 
tiff, where  it  was  not  shown  that  plaintiff  was 
present,  or  heard  such  complaints.— Board  of 
Com'rs  of  Pulaski  County  y.  Shields,  130  Ind. 
6,  29  N.  B.  385. 

[w]      (Sup.  1896) 

In  an  action  for  injuries  to  an  employ^ 
caused  by  defects  in  the  roof  of  defendant*^ 
mine,  statements  as  to  the  condition  of  the  roof, 
made  by  persons  not  connected  with  defendant, 
are  inadmissible.— Treager  y.  Jackson  Coal  & 
Mining  Co.,  142  Ind.  164,  40  N.  E.  907. 

[WW]    (§iip,  1901) 

The  reason  for  the  rule  excluding  hearsay 
evidence  remaining  the  same,  the  rule  applies 
to  hearsay  statements  made  by  a  person  who  has 
since  died.— Morell  v.  Morell,  60  N.  B.  1092, 
157  Ind.  179. 

In  an  action  to  secure  the  probate  of  an  al- 
leged will,  the  witnesses  thereto  being  dead,  evi- 
dence was  introduced  as  to  one  of  such  witness- 
es having  said,  some  18  years  previously,  that 
he  and  the  other  alleged  witness  had  witnessed 
such  a  will,  and  that  the  petitioner  had  been 
appointed  executor.  Held  inadmissible,  as  be- 
ing hearsay.- Id. 

[X]     (App.  1901) 

In  an  action  by  a  13  year  old  girl  against 
her  stepmother  for  injuries  by  an  assault,  in 
which  plaintiff  claimed  her  sight  was  injured, 
evidence  that  plaintiff's  mother,  in  the  presence 
of  plaintiff,  then  2  years  old,  told  witness  that 
plaintiff  bad  bad  the  measles,  and  that  it  had 
caused  her  eyes  to  become  weak,  was  properly 
excluded.— Treschman  v.  Treschman,  61  N.  B. 
961,  28  Ind.  App.  206. 

[xx]    (Sup.  1903) 

Testimony  as  to  what  was  said  and  done 
between  the  trustee  and  the  bankrupt's  wife  in 
the  presence  of  a  third  party  with  respect  to 
the  nature  and  settlement  of  her  claim  against 
the  bankrupt's  estate  was  properly  excluded.— 
Goode  v.  Elwood  Lodge,  No.  166,  K.  P.,  66  N. 
E.  742,  160  Ind.  251. 

[y]     (App.  1903) 

On  the  trial  of  a  claim  filed  against  de- 
cedent's estate  by  his  daughter-in-law  for  cook- 
ing, waiting  upon,  nursing,  washing,  and  board- 
ing the  decedent,  a  witness  introduced  by  claim- 
ant was  asked  by  defendant  if  she  *'heard  any 
statement  made  to  the  merchant  from  whon 
these  groceries  were  purchased  ♦  *  ♦  as  to 
whom  these  groceries  should  be  charged,"  etc. 
Witness  hnd  previously  testified  that  she  was 
with  a  son  of  the  decedent  when  certain  grocer- 
ies were  purchased  that  were  used  in  the  fam- 
ily. Claimant  was  not  present.  Held  not  er- 
ror to  exclude  the  question.— Ellis  y.  Baird,  67 
N.  E.  960,  31  Ind.  App.  295. 

[yy]    (App.  1905) 

In  proceedings  for  the  laying  out  of  a  pub- 
lic highway  a  witness  stated  that  he  was  ac- 
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quainted  with  the  value  of  the  land  in  the 
neighborhood,  and  he  was  asked  as  to  the  high- 
est offer  he  had  been  able  to  get  for  his  own 
land,  to  which  he  responded  that  there  was  a 
real  estate  man  who  would  give  a  certain  sum. 
Held,  that  a  motion  to  strike  out  the  answer 
for  the  reason,  among  others,  that  a  portion  of 
it  was  hearsay,  was  sufficient,  and  the  motion 
should  have  been  sustained.— Pichon  t.  Martin, 
73  N.  E.  1009,  35  Ind.  App.  167. 

[X]     (Sup.  1906) 

In  a  suit  for  specific  performance  of  a  con- 
tract to  care  for  decedent  during  her  li^  in 
consideration  of  the  conveyance  of  real  estate, 
the  declaration  of  decedent  to  third  persons  that 
plaintiff  was  not  satisfied  with  decedent's  will  is 
res  inter  alios  acta  and  inadmissible  in  evi- 
dence.—Warner  v.  Marshall,  166  Ind.  88,  75 
N.  E.  582. 

[M]    (APP.1M9) 

What  was  said  to  a  witness  by  the  person 
who  subpcenaed  him,  at  the  time  of  doing  so.  Is 
inadmissible. — Greener  v.  Nielhaus,  89  N.  E. 
377. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  S§  1174-1192. 

§318.  WtMmmm. 

[a]  (Sup.  1867) 

The  report  of  a  state  fair  committee  upon 
agriculture,  as  to  the  value  of  a  patented  drill, 
being  ex  parte,  not  upon  oath,  and  by  men 
whose  evidence  could  be  obtained,  is  mere  hear- 
say, and  inadmissible  upon  that  point,  though 
for  some  purposes  public  documents  are  admis- 
sible.—Gatling  V.  Newell,  9  Ind.  572. 

[b]  (Sup.  1884) 

Which  of  two  deeds  has  priority  cannot  be 
proved  by  entries  made  by  a  stranger  in  a  book 
for  the  keeping  of  which  no  authority  is  shown. 
—Hamilton  v.  Shoaff,  99  Ind.  63. 

[c]  (App.  1897) 

A  written  statement  made  in  the  absence 
of  the  party  objecting  to  the  admission  thereof, 
by  one  not  a  party  to  the  suit,  though  contain- 
ing matter  material  to  the  issue,  is  not  com- 
petent evidence,  as  the  parties  against  whom  it 
is  offered  are  entitled  to  have  the  evidence  giv- 
en under  oath.— Loomis  v.  Stevens,  18  Ind.  App. 
184,  47  N.  E.  237. 

[d]     (App.  1902) 

Where,  in  an  action  on  an  assignment  of  a 
contract  for  the  improvement  of  a  street,  in 
which  it  was  stipulated  that  part  of  the  consid- 
eration should  be  paid  in  bonds,  it  appeared 
that  W.  transferred  his  interest  in  the  contract 
long  prior  to  the  time  plaintiff  acquired  his  in- 
terest, a  receipt  by  which  W.  &  Co.  admitted 
receiving  from  the  treasurer  of  the  city  cer- 
tain of  the  bonds  for  the  improvement  of  the 
street  was  improperly  admitted,  it  being  a  state- 
ment of  strangers  to  the  issue,  not  under  oath, 
made  after  plaintiff  had  acquired  his  interest  in 


the  contract.— Kellner  t.  Phillips,  63  N.  E.  877, 
29  Ind.  App.  100. 

[e]     (App.  1903) 

Where  a  street  railway  company  owning 
a  park  and  maintaining  attractions  there  for 
the  public,  has  knowledge  that  there  is  a  con- 
spiracy to  assault  any  colored  persons  visiting 
the  park,  and  knows  of  acts  of  violence  com- 
mitted pursuant  to  such  design,  but  transports 
colored  persons  there  without  warning  them 
of  the  danger,  and  they  are  assaulted  pursuant 
to  the  conspiracy,  in  an  action  for  such  inju- 
ries, evidence  of  articles  published  in  daily 
newspapers,  describing  prior  assaults  commit- 
ted on  colored  persons  at  the  park,  are  admis- 
sible.—Indianapolis  St  R.  Co.  v.  Dawson,  68 
N.  E.  909,  31  Ind.  App.  605. 

in  (App.  1903) 
In  an  action  on  a  note,  defended  on  the 
ground  that  plaintiff  was  not  the  owner  thereof, 
a  letter  to  defendant,  written  by  a  third  per- 
son, who  defendant  alleged  was  the  owner,  but 
under  whom  plaintiff  did  not  claim,  is  hearsay 
and  inadmissible,— George  v.  Ilurst,  68  N.  E. 
1031,  31  Ind.  App.  600. 

[g]     (App.  1905) 

The  record  of  the  fire  department  of  a  city, 
containing  a  report  by  the  captain  of  a  fire  com- 
pany of  a  fire,  made  up  of  a  memorandum  made 
by  another  person,  is  inadmissible  as  hearsay,  in 
action  for  damages  resulting  from  the  fire,  al- 
leged to  have  been  caused  by  sparks  from  de- 
fendant's foundry.— Over  v.  Dehne,  38  Ind. 
App.  427,  75  N.  E.  664,  76  N.  E.  883. 

[h]    (Sup.  1906) 

Where  decedent  contracted  to  convey  to 
plaintiff  certain  lots,  a  will  executed  by  a  de- 
cedent three  days  afterward  is  inadmissible  as 
hearsay.— Warner  v.  Marshall,  166  Ind.  88,  75 
N.  E.  582. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1193-1200. 

i  319.  ETidenee  foitnded  on  hearsay. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  {§  1201-1229. 
See,  also,  16  Cyc.  p.  1213. 

S  322.  ^—  Reputation  as  to  persona. . 

[a]  (Svp.  1857) 

In  an  action  by  a  partner,  after  the  disso- 
lution of  a  partnership,  to  set  aside  an  assign- 
ment of  the  effects  of  the  firm  made  by  his  co- 
partner, ostensibly  to  secure  the  payment  of  a 
pretended  debt  of  the  firm,  evidence  of  general 
reputation  as  to  the  pecuniary  condition  of  the 
assignee  at  the  time  he  made  the  alleged  loan 
was  inadmissible  to  show  that  the  assignee  had 
not  that  amount  of  money  at  the  time  when  it 
was  claimed  the  loan  was  made.— Reed  v.  Thay- 
er, 9  Ind.  157. 

[b]  (Sap.  1871) 

In  an  action  to  recover  the  amount  paid  for 
a  judgment  falsely  represented  by  the  assignor 
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to  be  collectible,  testimony  by  the  sheriff  that  he 
frequently  had  executions  against  the  judgment 
debtor,  that  he  knew  his  financial  condition, 
that  he  had  no  property  out  of  which  any  por- 
tion of  the  executions  could  be  made,  and  that 
his  general  reputation  in  the  community  where 
he  resided  was  that  of  an  insolvent,  was  com- 
petent evidence  to  establish  the  judgment  debt- 
or's insolvency.— Hoi  ten  v.  Board  of  Com'rs  of 
Lake  County,  55  Ind.  194. 

[c]     (Sup.  1890) 

In  an  action  for  personal  injuries  to  an 
employ^  of  a  railroad,  caused  by  the  negligence 
of  the  engineer,  where  a  witness  has  testified 
that  he  knew  the  general  reputation  of  the  en- 
gineer as  to  carelessness,  it  is  proper  to  permit 
him  to  answer  a  question  that  his  reputation 
was  bad —Lake  Shore  &  M.  S.  R.  Co.  v.  Stupak, 
123  Ind.  210,  23  N.  E.  246. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1203-1213. 

§  323.  —  Market  value  shown  by  sales, 
offers  to  purchase  or  sell,  or 
market  quotations. 

Relevancy    of   evidence   of    market    value,    see 

ante,  §  113. 
Sales  of  and  price  paid  for  property  similarly 

situated  as  evidence  of  value,  see  ante,  §  142. 

[a]  (Sap.  1857) 

Where  a  witness  had  testified  as  to  the 
value  of  a  patent  for  a  certain  county,  and  pro- 
posed to  further  testify  that  he,  though  having 
no  authority  to  sell,  had  been  offered  a  like  sum 
by  an  unknown  person,  such  testimony  was  re- 
jected. Held  error.— Gatling  v.  Newell,  9  Ind. 
572. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1214-1217. 

§  324.  —  Bepnte  as  to  f  aets. 

[a]  (Sup.  1891) 
In  an  action  against  a  school  town  for 
breach  of  a  contract  engaging  plaintiff  as  a 
teacher,  the  admission  of  evidence  concerning 
rumors  in  regard  to  the  purpose  of  the  board 
and  their  intention  not  to  permit  plaintiff  to 
teach  is  not  reversible  error,  the  evidence  be- 
ing at  most  merely  immaterial.— School  Town 
of  Milford  v.  Powner,  126  Ind.  528,  26  N.  E. 
484. 

[b]  (A  pp.  19011 

Where  plaintiff  in  an  action  for  assault 
claimed  that  her  sight  was  injured,  evidence 
that  it  was  the  general  repute  in  the  neighbor- 
hood that  the  weakness  of  plaintiff's  eyes  was 
from  the  measles  was  hearsay,  and  inadmis- 
sible.—Treschman  V.  Treschman,  61  N.  E.  961, 
28  Ind.  App.  206. 

B'OR  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1218-1229. 
See,  also,  5  Cyc.  pp.  950,  957. 


X.  DOCUMENTABY  EVIDENCE. 

Admissibility  of  will  or  copy  thereof  in  pro- 
ceedings for  probate  or  actions  relating  to 
wills  or  probate,  see  Wills,  §  298. 

Affidavits,  see  Affidavits,  §  18. 

As  constituting  hearsay  evidence,  see  ante,  i 
318. 

Assessment  list  as  evidence  in  action  to  declare 
trust,  see  Trusts,  S  372. 

Certificate  of  protest  of  bill  or  note,  see  Bills 
AND  Notes,  §  410. 

Cross-examination  of  witnesses  as  to  writings, 
see  Witnesses,  §  271. 

Depositions,  see  Depositions,  §§  87-96. 

Effect  of  absence  of  internal  revenue  stamps, 
see  Internal  Revenue,  §§  2,  34. 

Effect  of  alteration  of  instrument,  see  Altera- 
tion OF  Instruments,  f  24. 

Effect  of  tax  deeds  as  evidence,  see  Taxation, 
§  787. 

In  actions  on  insurance  policies,  see  Insur- 
ance, §  651. 

In  actions  to  establish  boundaries,  see  Bound- 
aries, {  36. 

In  criminal  prosecutions,  see  Criminal  Law, 
§1  429-447. 

Instructions  as  to  weight  and  sufficiency  of 
documentary  evidence  as  invasion  of  province 
of  jury,  see  Trial,  §  194. 

In  suits  to  restrain  enforcement  of  taxes,  see 
Taxation,  §  611. 

Manner  of  introducing  documentary  evidence, 
see  Trial,  §  39. 

Municipal  ordinances,  see  Municipal  Corpo- 
rations, §  122. 

Notice  of  mechanic*s  lien  in  suit  to  enforce 
lien,  see  Mechanics*  Liens,  |  280. 

Objections  to  admissibility,  see  Trial,   §  105. 

Proof  of  loss  under  insurance  policy,  see  In- 
surance, §  544. 

Record  for  purpose  of  review,  see  Appeal  and 
Error,  §  524. 

Right  of  jurj'  to  take  documentary  evidence  to 
jury  room,  see  Trial,  §  307. 

Stipulations  as  to  admission,  construction  and 
operation  in  general,  see  Stipulations,  §  14. 

Sufficiency  and  scope  of  objections  to  admission 
of  documentary  evidence,  see  Trial,  §  84. 

Sufficiency  of  documentary  evidence  as  ques- 
tion of  law  or  fact,  see  Trial,  §  139. 

Testimony  from  writings,  see  Witnesses,  $ 
258. 

Use  of  writings  to  refresh  memory  of  witness, 
see  Witnesses,  §§  253-257. 

Waiver  of  objections  to  admission  of  documents 
in  evidence,  see  Trial,  §  75. 

Writings  as  best  evidence,  see  ante,  §§  1.57-187. 

W^ritings  submitted  for  comparison,  see  ante, 
§§  196-19a 


(A)  PUBLIC   OR    OFFICIAL   ACTS.    PRO- 
CEEDINGS. RECORDS.  AND 
CERTIFICATES. 

In  criminal  prosecutions,  see  Criminal  Law, 
§  429. 
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Production  of  records  and  preliminary  evidence 

for  authentication,  see  post,  §  366. 
Secondary  evidence,  see  ante,  {  162. 

§  325.  Public    reeordSf    dooiuiieiits»    and 
pvblieations  in  seneraL 

[a]  (S«p.  1881) 
Where  an  answer  claimed  that  defendant 
had,  pursuant  to  an  agreement  between  him 
and  plaintiff,  deposited  with  plaintiff  a  large 
number  of  county  orders,  drawn  by  the  county 
and  payable  to  himself,  to  be  used  by  plaintiff 
as  redeemed  orders  in  settlement  with  the  coun- 
ty, and  for  which  plaintiff  was  to  account  to  de- 
fendant, the  orders  so  deposited  were  compe- 
tent and  material  evidence.— UighfiU  v.  Monk, 
81  Ind.  203. 

[b]     (Sup.  1889) 

A  document  purporting  to  be  a  printed  re- 
port of  a  congressional  subcommittee,  which 
is  not  authenticated,  does  not  purport  to  be  a 
part  of  the  authenticated  journal,  is  not  identi- 
fied by  it,  and  is  not  a  record  required  to  be 
kept  or  a  publication  required  to  be  made,  is 
not  a  document  entitled  to  admission  in  evi- 
dence.—Marks  V.  Orth,  121  Ind.  10,  22  N.  E. 
068. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  S  1230. 
See,  also,  17  Cyc.  p.  296. 

§327.  Laws. 

Judicial  notice,  see  ante,  §§  27-32,  34,  35,  37. 
Statutes  not  published  under  authority  of  state, 
see  post,  §  362. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  {{  1232-1236. 
See,  also,  17  Cyc.  p.  298. 

§330.  ^—  Ordinaiiees. 

[a]  (App.l9n9) 
Under  Bums'  Ann.  St.  1908,  §  8654,  pro- 
viding for  the  publication  of  municipal  ordi- 
nances and  the  recording  of  them  in  a  book  kept 
for  that  purpose,  which  record  or  a  certified 
copy  thereof  shall  be  presumptive  evidence  of 
their  passage,  a  municipal  ordinance  limiting 
the  maximum  speed  of  trains  is  admissible,  in 
the  absence  of  evidence  that  the  ordinance  ap- 
pearing of  record  is  invalid.— Pittsburgh,  C.,  C 
A  St.  L.  R.  Co.  V.  Rogers,  87  N.  E.  28. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  B>id.  §  1234. 
See,  also,  17  Cyc.  p.  298.         • 

§  331.  — — >  ForelKH  laws. 

[a]  A  printed  volume  purporting  to  be  print- 
ed by  authority  and  to  contain  the  laws  of  an- 
other state  is  admissible.— (Sup.  1840)  Com- 
paret  v.  Jemegan,  5  Blackf .  375 ;  (1862)  Crake 
v.  Crake,  18  Ind.  156;  (1878)  Rothrock  v.  Perk- 
inson,  61   Ind.  39. 


[b]  (§iip.  1868) 

An  alleged  foreign  statute  book,  containing 
nothing  to  show  that  it  comes  from  the  state 
printers,  or  that  it  is  published  by  the  authority 
of  the  state,  though  with  a  certificate  from  the 
secretary  of  state  that  it  is  a  true  copy  of  the 
rolls,  is  not  admissible.— Magee  y.  Sanderson, 
10  Ind.  261. 

[c]  (§iip.  isei) 

A  party  offered  to  read  in  evidence,  on 
trial,  parts  of  a  book,  of  which  the  title  page 
ran:  "By  authority  of  the  General  Assembly; 
Statutes  of  the  State  of  Ohio  of  a  general  no- 
ture,  in  force,  August,  1854;  with  reference  to 
prior  repealed  laws.  Collated  and  compiled  by 
Joseph  R.  Swan.  Published  in  pursuance  of 
the  act  of  the  general  assembly  of  April  18, 
1854.  Cincinnati:  published  by  H.  W.  Derby 
&  Co.  1854."  On  the  next  page,  Derby's  copy- 
right, and  "stereotyped  and  printed  at,"  etc. 
Held,  that  it  sufficiently  appeared  that  the  book 
was  a  printed  statute  book  of  the  state  of  Ohio, 
purporting  to  have  been  printed  under  the  au- 
thority of  that  state.— Vaughn  v.  Griffeth,  16 
Ind.  353. 

[d]  (Sup.  1869) 

A  book  purporting  to  be  Swan  and  Critch- 
field's  edition  of  the  Statutes  of  Ohio  was  prop- 
erly admitted  in  evidence,  it  appearing  by  the 
title  page  that  it  was  "published  by  the  state 
of  Ohio,  and  distributed  to  its  officers,  under 
the  act  of  the  General  Assembly."— Paine  v. 
Lake  Erie  &  L.  R.  Co.,  31  Ind.  283. 

[e]  (App.  1891) 

Where,  in  a  trial  occurring  In  1889,  it  is 
sought  to  prove  what  the  law  of  another  state 
was  in  1869  by  the  introduction  of  a  statute 
passed  in  1863,  it  is  no  objection  to  such  evi- 
dence that  it  has  not  been  shown  that  the  stat- 
ute is  the  law  of  said  state  at  the  time  of  the 
trial.— Gross  v.  Haisley,  2  Ind.  App.  23,  28  N. 
E.  123. 

[f]  (App.  1892) 

It  is  proper  to  allow  the  law  of  another 
state  to  be  read  from  the  statute  book  purport- 
ing to  have  been  printed  by  authority;  Code,  f 
457,  authorizing  such  procedure.— Cochran  v. 
Ward,  5  Ind.  App.  89,  29  N.  E.  795,  31  N.  E. 
581,  51  Am.  St.  Rep.  229. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1235,  1236. 


S  332.   Judicial  acts  and  records. 

Effect  of  probate  on  admissibility  ^of  will  or 
proofs  or  of  record  or  exemplified  copy  there- 
of, see  Wills,  §  433. 

Judgment  as  evidence  of  its  own  existence  in 
actions  by  or  against  persons  not  parties  or 
privies,  see  Judgment,  §  709. 

Judgment  as  evidence  of  title  or  link  in  chain 
of  title  in  actions  by  or  against  persons  not 
parties  or  privies,  see  Judgment,  §  712. 

Judicial  notice,  see  ante,  §  43. 
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f*arol   or   extrinsic  evidence    to   contradict   or 
vary,  see  post,  {  386. 
transcripts  or  certified  copies,  see  post,  i  340. 

[a]  (Sup.  1835) 

To  prove  the  issuing  of  a  distress  warrant 
by  a  justice  of  tlie  peace  on  a  particular  day, 
the  entries  on  the  subject  in  the  justice's  docket 
(the  docket  being  proved)  are  competent  evi- 
dence.—Richardson  V.  Vice,  4  Blackf.  13. 

[b]  (Svp.  1842) 

Rev.  St.  1838,  p.  360,  allowing  a  person 
\rrested  by  a  process  issued  by  one  justice  to 
te  taken  before  another  for  trial,  makes  the 
^tter  justice  the  proper  keeper  of  the  process. 
Hence  his  certificate  that  a  warrant  in  ques- 
tion was  on  file  in  his  office  is  prima  facie  evi- 
dence that  it  was  legally  in  his  custody.— Steel 
v.  Pope,  6  Blackf.  176. 

[c]  (Sap.  1843) 

The  order  book  of  the  circuit  court  is  evi- 
dence of  the  record  of  a  justice's  transcript  in 
that  court,  but  not  of  the  execution  and  its  re- 
turn described  in  the  scire  facias.— Mahan  y. 
Power,  6  Blackf.  445. 

[d]  (Sup.  1849) 

In  proceedings  on  an  application  for  parti- 
tion in  the  probate  court,  it  is  sufficient  that  the 
record  state  there  was  satisfactory  evidence  of 
due  service  of  process  or  publication  of  notice. 
—Doe  ex  dem.  Hain  v.  Smith,  1  Ind.  451,  Smith, 
381. 

[e]  (Sup.  1850) 

The  minutes  of  a  justice  of  the  peace,  no- 
ticing upon  his  docket  the  issuing  and  return 
of  an  execution,  are  not  admissible  as  evidence 
of  the  contents  of  such  execution,  but  the  exe- 
cution or  certified  copy  should  be  produced. — 
Stinson  v.  State  ex  rel.  Sampson,  2  Ind.  434. 

[f]  (Sap.  1852) 

In  an  action  on  a  replevin  bond  for  the 
failure  of  the  principal  in  the  suit  in  replevin 
to  prosecute  it  with  effect,  it  appeared  that  the 
suit  in  replevin  had  been  brought  for  certain 
hogs,  and  was  dismissed  for  the  insufficiency  of 
the  affidavit.  Defendants  introduced  evidence 
that  the  property  replevied  was  the  product  of 
hogs  sold  by  the  principal  in  the  bond  and  B. 
to  plaintiflTs  intestate,  and  that  the  latter  had 
agreed  that  such  principal  and  B.  should  re- 
tain a  lien  on  the  property  for  a  balance  due. 
The  record  of  a  suit  in  assumpsit  by  the  prin- 
cipal and  B.  against  the  intestate  for  the  price 
of  the  hogs,  in  which  the  intestate  had  pleaded 
the  general  issue,  was  offered  in  evidence  in 
mitigation  of  damages,  and  also  a  special  plea 
which  recognized  the  validity  of  a  public  sale 
of  the  property,  and  set  up  that  the  principal 
and  B.  had  received  therefrom  a  certain  sum, 
being  more  than  the  balance  due  on  the  hogs,  to 
which  the  plaintiff  had  replied,  traversing  the 
plea  as  to  the  amount  alleged  to  have  been  re- 
ceived and  averring  it  to  have  been  a  specific 
sum  less  than  the  balance  due,  in  which  case 


there  was  a  general  verdict  for  the  principal 
and  B.  and  judgment  accordingly.  Held,  that 
such  record  was  correctly  admitted  in  evl- 
dence.— Huff  v.  Earl,  3  Ind.  306.  • 

[g]     (Sap.  1855) 

Where  plaintiff  in  an  action  for  the  con- 
tinuance of  a  nuisance  had  previously  obtained 
a  judgment  for  the  nuisance  against  defendant, 
the  bill  of  exceptions  in  the  former  case  was 
not  admissible  to  show  that  the  evidence  in  that 
case  was  too  weak  to  support  the  verdict  there- 
in.—Miles  v.  Wingate,  6  Ind.  458. 

[h]      (Sap.  1856) 

Bill  of  sale  for  goods  sold  by  an  adminis- 
trator, sworn  to  by  the  clerk  of  the  sale,  and 
filed  with  the  clerk  of  court,  was  the  best  evi- 
dence of  the  sale,  and  was  properly  admitted, 
though  the  memorandum  taken  by  the  clerk  at 
the  sale,  from  which  the  bill  of  sale  was  subse- 
quently made,  was  not  proved  to  have  been 
lost.— Meek  v.  Spencer,  8  Ind.  118. 

[i]  (Sap.  1860) 
The  record  of  a  guardian's  sale,  alleged  to 
be  illegal  for  the  reason  that  the  ward  was  not 
made  a  party  to  the  proceeding,  was  held  to  be 
competent,  in  connection  with  parol  proof  of  re- 
ceipt by  the  ward  of  the  purchase  money,  and 
of  facts  raising  an  equitable  estoppel,  as  a  link 
in  the  chain  of  evidence,  in  a  suit  brought  to 
recover  possession  of  the  land.— Morris  v.  Stew- 
art, 14  Ind.  334. 

Ul  (Sap.  1873) 
Under  Act  1847,  p.  117,  providing  that  on 
the  sale  of  land  by  a  guardian  the  deed  must 
be  entered  at  length  on  the  final  record,  the 
record  of  a  deed  by  a  guardian  may  be  intro- 
duced as  a  part  of  the  record  of  proceedings  by 
the  guardian  for  sale  of  land.— Worthington  v. 
Dunkin,  41  Ind.  515. 

[k]     (Sap.  1881) 

The  record  of  a  justice's  judgment  and  the 
pleadings  and  mesne  or  final  process  in  the 
cause,  when  produced  and  properly  identified, 
are  competent  evidence.— Reed  v.  Whitton,  78 
Ind.  579. 

[1]  (Sap.  1882) 
In  an  action  against  a  sheriff  for  failing 
to  levy  an  execution  on  property,  the  bill  of  ex- 
ceptions filed  in  an  action  of  replevin  against 
the  sheriff  for  such  property  was  not  such  a 
part  of  the  record  in  the  replevin  suit  as  to  en- 
title it  to  admission.— State  ex  rel.  Nave  v. 
Hawkins,  81  Ind.  486. 

[m]     (Sap.  1883) 

While  a  withdrawal  of  original  pleadings 
from  the  proper  clerk's  office,  to  be  used  as  evi- 
dence in  the  court  of  another  county,  cannot  be 
approved  or  commended,  yet,  if  such  papers 
are  competent  evidence,  irregularity  in  their 
procurement  would  not  render  them  incompe- 
tent, or  their  admission  in  evidence  erroneous. 
—Anderson  v.  Ackerman,  88  Ind.  481. 
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[n]     (Sup.  1883) 
A  dismissal  of  a  case  does  not  take  from 
the  record  the  papers  belonging  thereto,  so  as  to 
make    them    inadmissible    in   evidence.— Woods 
y.  Kessler,  93  Ind.  356. 

[o]      (Svp.  1886) 

The  docket  record  of  a  justice  of  the  peace 
is  competent  evidence,  without  the  original  pa- 
pers, when  properly  identified  by  the  oral  testi- 
mony of  the  justice  as  a  complete  record.— Re- 
delsheimer  v.  Miller,  107  Ind.  485,  8  N.  E.  447. 

[p]     (App.  1892) 

If  a  judicial  record  is  admissible  in  evi- 
dence for  any  purpose,  all  of  its  parts  are  ad- 
missible, though  some  are  immaterial  and  in- 
competent.—Swope  V.  Paul,  4  Ind.  App.  463,  31 
N.  E.  42. 

[q]    (§iip.l894) 

A  paper  which  is  a  part  of  the  record  in  a 
cause  may  be  formally  introduced  in  evidence.— 
Manor  v.  Board  of  Com'rs  of  Jay  County,  34  N. 
E.  959,  36  N.  E.  1101,  137  Ind.  367. 

[r]  (§«p.  1906) 
On  the  issue  of  mental  capacity  of  a  testa- 
tor, affidavits  made  in  a  divorce  action  between 
testator  and  his  former  wife  were  properly 
identified  by  a  witness  having  knowledge  there- 
of, and  when  so  identified  were  admissible,  al- 
though such  papers  were  part  of  the  files  of  the 
office  of  the  clerk  of  court.— Swygart  v.  Willard, 
76  N.  E.  755,  166  Ind.  25. 

Fob  Cases  fboh  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  §|  1237-1246. 
See,  also,  17  Cyc.  pp.  299-305;   note,  5  L. 
R.  A.  (N.  S.)  938;   note,  81  Am.  St.  Rep. 
358. 

1 333.   OAeial  re<H>rds  and  reports. 

Admissibility  of  records  of  health  officers  in  ac- 
tion on  mutual  benefit  certificate,  see  Iksub- 
ance,  J  818. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary,  see  post,  {  387. 

Beievancy  as  evidence  in  ejectment,  see  Eject- 
HENT,   i  89. 

Transcripts  or  certified  copies,  see  post,  §  341. 

[a]  (Sup.  1841) 

Under  Laws  1817,  p.  134,  requiring  that  a 
duflicate  of  an  assessment  roll  of  taxable  prop- 
erty be  verified  by  the  clerk,  the  objection  that 
a  duplicate  is  not  so  verified  is  fatal  to  its  ad- 
mission in  evidence,  though  the  paper  be  admit- 
ted to  be  perfect  in  other  respects.— Robinoe  v. 
Doe  ex  dem.  Colwell,  6  Blackf.  85. 

[b]  (Sup.  1843) 

Under  Rev.  St  1838,  p.  314,  making  a  gen- 
eral provision  that  on  payment  of  mortgage 
money  the  mortgagee  shall,  if  required  by  the 
mortgagor,  enter  satisfaction  on  the  record,  an 
entry  made  by  a  school  commissioner  on  the 
record  of  deeds,  stating  the  satisfaction  of  a 
mortgage  to  secure  a  loan  of  school  funds  by  a 
sale  of  the  mortgaged  property,   and  a  notice 


given  by  him  previous  to  such  sale,  is  no  evi- 
dence of  the  facts  therein  stated.  Such  an  en- 
try was  not  required  nor  contemplated  by  the 
statute,  and  hence  could  have  no  more  effect 
than  any  other  memorandum  by  the  commis- 
sioner.—Williamson  V.  Doe  ex  dem.  Crawford, 
7  Blackf.  12. 

[c]      (Sup.  1881) 

The  fee  book  of  the  clerk  of  the  circuit 

court  is  competent  evidence  of  the  amount  of 

costs  due  the  judgment  plaintiff,  in  an  action  on 

the  judgment.— Palmer  v.  Glover,  73  Ind.  529. 

[d]  (Svp.  1881) 

Under  1  Rev.  St.  1876,  p.  189,  declaring 
that  constables'  bonds  shall  be  recorded,  and 
that  such  record  or  a  copy  thereof  shall  have 
the  same  effect  as  evidence  as  the  original,  the 
record  of  a  constable's  official  bond  was  admis- 
sible in  evidence  in  an  action  thereon.— Way- 
mire  V.  State  ex  rel.  Nickol,  80  Ind.  67. 

[e]  (Sup.  1883) 

Where  a  record  of  township  trustees  is  of- 
fered in  evidence,  and  their  want  of  jurisdiction 
of  the  subject-matter  is  apparent,  the  record  is 
properly  excluded.— Matlock  v.  Uawkins,  92 
Ind.  225. 

[f]  (§ap.  1884) 

Where,  in  defense  to  an  action  on  a  note,, 
defendant  set  up  a  breach  of  warranty,  con- 
sisting of  plaintiff's  failure  to  pay  taxes  on  the 
land,  it  was  not  error  to  exclude  the  tax  re- 
ceipts, where  defendant  offered  no  evidence  that 
the  taxes  were  properly  assessed.— Hanna  v. 
Fisher,  95  Ind.  383. 

[g]  (Sup.  1884) 

The  duplicate  of  the  tax  list  retained  by 
the  county  auditor  under  Rev.  St.  1881,  §§  6417, 
6422,  requiring  the  auditor  of  each  county  to 
make  out  a  duplicate  list  of  taxes  and  deliver 
one  list  to  the  treasurer,  is  admissible  in  evi- 
dence without  certification,  or  proof  that  it  is 
a  copy  of  the  original;  such  duplicate  being 
considered  as  original  evidence.— Standard  Oil 
Co.  V.  Bretz,  98  Ind.  231. 

[hi     (Sap.  1886) 

Where  it  becomes  material  to  determine 
the  amount  due  for  taxes  and  interest,  in  order 
to  enforce  the  statutory  lien  of  a  purchaser  at  a 
tax  sale  where  the  deed  fails  to  convey  title,  the 
auditor's  certificate  of  the  tax  sale,  and  the  tax 
deed,  together  with  entries  on  the  tax  duplicate, 
are  admissible  in  evidence,  though  no  founda- 
tion has  been  laid  adequate  to  make  them  evi- 
dence, in  order  to  enable  the  tax  deed  to  pass 
the  title.— McKeen  v.  Haskell,  108  Ind.  97,  8  N. 
E.  901. 

[i]  (Sup.  1892) 
In  proceedings  supplementary  to  execution, 
a  decree  was  made  directing  a  bank  to  pay  to 
the  sheriff  certain  money  deposited  with  it  in 
the  name  of  P.  This  decree  was  reversed  on 
appeal.  Plaintiff  filed  an  amended  f^mplaint 
on  which  defendant  and  P.  joined  issue.    After 
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the  evidence  was  introduced  and  while  the  court 
was  holding  the  cause  under  advisement,  plain- 
tiff obtained  leave  to  file  a  supplemental  com- 
plaint making  K.  a  party  defendant,  alleging 
that  before  the  appeal  the  sheriff  received  from 
the  bank  the  money  deposited  in  P.'s  name,  that 
he  turned  it  over  to  his  suc(ressor,  who  turned 
it  over  to  his  successor  K.,  who  without  plain- 
tiff's knowledge  and  without  order  from  the 
court  paid  it  over  to  P.  taking  an  indemnifying 
bond,  of  all  of  which  plaintiff  had  no  knowledge 
until  the  day  before  the  trial.  Held,  that  docu- 
mentary evidence  tending  to  prove  that  the  fund 
in  question  was  held  by  the  sheriff  of  the  county 
as  the  custodian  of  the  court  was  admissible  for 
that  purpose.— Pouder  v.  Tate,  30  N.  E.  880, 
132  Ind.  327. 

[J]  (Sup.  1894) 
In  an  action  on  a  contract  for  building 
a  bridge,  and  for  extra  work  in  tearing  down 
and  rebuilding  the  substructure  at  the  direction 
of  the  county  superintendent,  it  was  not  error 
to  permit  an  unfiled  report  of  the  superintend* 
ent  to  be  read  in  evidence,  where  the  report 
was  delivered  to  the  auditor  during  a  session, 
and  in  the  presence  of  the  board,  and,  before 
the  file  mark  was  placed  on  it,  defendants*  at- 
torney took  possession  of  it. — Board  of  Com'rs 
of  Carroll  County  v.  O'Connor,  137  Ind.  022,  35 
X.  E.  1006,  37  N.  E.  10. 

Fob  Cases  fbom  Other  States, 

See  20   Cent.   Dig.    Evid.  §§    1247-12o7, 

1259-1200. 
Sec,  also,  17  Cyc.  pp.  300-310;    notes,  1K3 

Am.  St.  Rep.  703,  129  Am.  St.  Rep.  848. 

§  334.   Official  oertifleates. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary,  see  post,  §  387. 

Return  on  execution,  see  Execution,  §  342. 

Transcripts  or  certified  copies  of  record  of  cer- 
tificate, see  post,  §  341. 

[a]  (Sup.  1857) 

A  certificate  of  the  township  clerk  that  a 
•claim  for  services  for  a  pauper  had  been  ren- 
dered to  the  township  trustees,  as  overseers, 
and  approved,  not  purporting  to  be  a  copy  of 
any  record,  is  evidence  to  show  that  they  were 
rendered,  not  voluntarily,  but  at  the  instance 
of  at  least  one  member  of  the  board,  but  not 
for  any  other  purpose.— Board  of  Com'rs  of 
Fayette  County  v.  Chitwood,  8  Ind.  504. 

[b]  (Sop.  1858) 

An  authority  of  an  officer  to  certify  copies 
of  documents  so  that  they  may  be  admitted  as 
evidence  does  not  extend  to  certifying  other 
facts,  and  the  facts  which  the  officer  is  not  au- 
thorized by  law  to  certify  must  be  proved  as 
other  facts.— Wright  v.  Bundy,  11  Ind.  398,  409. 

[c]  (Sup.  1S84) 

In  an  action  by  a  physician  for  services  on 
a  post  mortem  examination,  it  is  not  error  to 
admit  the  certificate  of  the  coroner  that  he  em- 
ployed plaintiff,  as  such  certificate  is  required 


by  statute.— Board  of  Com'rs  of  Jay  County  v. 
Gillum,  92  Ind.  511. 

[d]  (Sap.  1886) 

A  public  officer  may  certify  as  to  matters 
contained  in  a  record  in  his  custody,  but  he 
cannot  recite  matters  not  appearing  of  record. 
—Daggett  V.  Bonewitz,  107  Ind.  270,  7  N.  E. 
900. 

[e]  (App.  1906) 

Election  officers  appointed  to  conduct  an 
election  for  the  incorporation  of  a  town  being 
required  to  canvass  the  votes,  as  provided  by 
Bums'  Ann.  St.  1901,  §§  4314-4322,  the  of- 
ficers' certificate  of  such  canvass  is  competent 
evidence  of  the  facts  certified  to,  though  the 
prima  facie  case  established  thereby  may  be 
overthrown  by  production  of  the  ballots.— Fleen- 
er  V.  Johnson,  77  N.  E.  300,  38  Ind.  App.  334, 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1200-1272;   15 

Cent.  Dig.  Death,  §  5. 
See,  also,  17  Cyc  p.  313. 

§  336.  Records  of  coiiTeyaiices  and  oili- 
er private  writings. 

Transcripts  or  certified  copies,  see  post,  §  343. 

[a]  Where  a  deed  regularly  recorded  is  relied 
on  by  one  not  a  party  to  it,  the  record  book  is 
admissible  to  prove  its  contents. — (Sup.  1839) 
Dixon  v.  Doe  ex  dem.  Lasselle,  5  Blackf.  100; 
(1840)  Doe  ex  dem.  Bowen  v.  Holmes,  Id.  319. 

[b]    (Sop.  1842) 

The  county  record  book  of  deeds  is  admis- 
sible to  prove  a  conveyance  of  real  estate  there- 
in recorded,  if  offered  by  a  suitor  not  beinj?  a 
party  to  the  conveyance,  nor  appearing  to  have 
it  under  his  control.— Foresman  y.  Marsh,  0 
Blackf.  285. 

[cl     (Sap.  1843) 

A  conveyance  of  land,  If  recorded,  may  be 
proven  by  the  record  book,  when  the  person  of- 
fering it  is  not  a  party  to  the  conveyance,  and 
has  no  control  of  it. — Doe  ex  dem.  Gardner  v. 
Vande water,  7  Blackf.  (>. 

[d]  (Sop.  1856) 

The  record  of  a  mortgage  receipted  in  the 
margin  by  an  agent  of  the  mortgagee  is  not  ob- 
jectionable as  evidence  merely  on  the  ground 
that  the  agent  had  no  written  power  of  attor- 
ney to  enter  satisfaction.— Mauzey  v.  Bowen,  8 
Ind.  193. 

[e]  (Sop.  1865) 

The  record  of  a  deed  duly  acknowledged, 
and  on  which  a  proper  certificate  of  the  ac- 
knowledgment is  indorsed,  such  certificate  being 
recorded  with  it,  is  admissible  in  evidence  with- 
out accounting  for  the  absence  of  the  original. 
— Winship  v.  Clendenning,  24  Ind.  439. 

[f]     (Sop.  1872) 

Under  2  Gav.  &  H.  Rev.  St.  p.  183,  S  283, 
a  record  of  a  deed  is  proper  evidence,  and  nei- 
ther the  original  deed  nor  a  certified  copy  there- 
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of  is  required.— Bowers  v.  Van  Winkle,  41  Ind. 
432. 

[g]     (Snp.  1874) 

A  record  of  a  deed  is  proper  evidence  un- 
der 1  Gav.  &  H.  St.  p.  265,  §  31.  Neither  the 
original  nor  a  certified  copy  thereof  is  required. 
—Patterson  v.  Dallas,  46  Ind.  48. 

[h]     (Svp.  1S78) 

The  record  of  the  deed  to  the  last  of  sev- 
eral purchasers  of  mortgaged  land  is  compe- 
tent evidence,  in  an  action  against  him  to  fore- 
close, of  the  delivery  thereof  to  him.— Scarry 
V.  Eldridge,  63  Ind.  44. 

[I]  (Sup.  1871>) 
Under  Prac.  Act,  §  283,  making  a  certi- 
fied copy  of  the  record  of  a  mortgage  legal  evi- 
dence, without  accounting  for  the  absence  of 
the  original,  the  record  itself  \^  admissible, 
without  proof  of  execution,  and  without  ac- 
counting for  the  absence  of  the  original. — 
Bums  V.  Harris,  66  Ind.  536. 

[Jl  (App.  1905) 
Under  Burns*  Ann.  St.  1901,  J  3372,  pro- 
viding that  every  conveyance  shall  be  recorded, 
together  with  the  requisite  certificate  of  ac- 
knowledgment, and,  unless  such  certificate  be 
recorded,  neither  the  record  of  the  conveyance, 
nor  any  transcript  thereof,  shall  be  received  in 
evidence,  the  record  of  a  mortgage  is  compe- 
tent evidence,  and  it  is  not  necessary  to  intro- 
duce the  mortgage  itself.— Embree  v.  Emerson, 
74  N.  E.  44,  1110,  37  Ind.  App.  16. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1279-1282. 
See,  also,  17  Cyc.  pp.  314-316. 


(B)   EXEMPLIFICATIONS,  TRANSCRIPTS, 
AND  CERTIFIED  COPIES. 

Fees  of  clerks  of  state  courts  for  making,  see 

Clerks  of  Courts,  §  24. 
In  criminal  prosecutions,  see  Criminal  Law, 

f  430. 
Production  of  exemplifications  or  official  copies, 

see  post,  §  366. 

1 338.  Neceaaity     and     admitsibllity     in 
general. 

[a]  (Sop.  1860) 

Under  2  Rev.  St.  p.  225,  §f  9,  10,  the 
original  record  of  a  court  of  conciliation  is  as 
good  evidence  as  a  certified  copy  thereof. — 
Wiseman  v.  Risinger,  14  Ind.  461. 

[b]  (Sup.  1S65) 

Section  284  of  the  Code  (2  Gav.  &  H.  St. 
p.  184),  which  provides  that  the  acts  and  pro- 
<;eeding8  of  a  corporation  may  be  proved  by  a 
sworn  copy  of  the  record,  was  not  intended  to 
make  such  copy  the  only  legal  evidence  of 
such  acts.  The  original  record  is  the  best  evi- 
dence, and  is  always  admissible  in  evidence. — 
(xreen  v.  City  of  Indianapolis,  25  Ind.  490. 


[c]  When  a  certified  copy  of  a  record  is 
competent,  the  original,  if  it  can  be  produced 
is  equally  competent. — (Sup.  1874)  James  v. 
Greensboro  &  N.  J.  Turnpike  Co.,  47  Ind.  370 ; 
(1876)  Britton  v.  State  ex  rel.  Miller,  54  Ind. 
535;  (1881)  lies  v.  Watson,  76  Ind.  359; 
(1883)  Anderson  v.  Ackerman,  88  Ind.  481. 

[d]  (Sup.  1878) 

The  docket  of  a  justice  of  the  peace,  con- 
taining a  judgment,  when  properly  identified, 
is  competent  evidence  to  establish  the  rendi- 
tion of  the  judgment,  though  the  statute  also 
provides  that  a  copy  of  any  judgment  of  a  jus- 
tice, certified  under  his  hand  and  seal,  shall  be 
received  as  evidence. — Miller  v.  State  ex  rel. 
Harrington,  61  Ind.  503. 

[e]  (Sup.  1878) 

The  proceedings  and  judgment  of  a  jus- 
tice of  the  peace  may  be  proved  by  either  the 
original  or  a  duly  certified  copy  thereof.— Ken* 
nard  v.  Carter,  64  Ind.  31. 

[f]  (Sup.  1879) 

A  certified  copy  of  a  part  of  the  military 
records  of  the  state  is,  when  offered  in  evi- 
dence, not  objectionable  on  the  ground  that  it 
is  a  copy  of  a  copy,  since  every  copy  of  a  rec- 
ord is  as  a  rule  a  copy  of  a  copy;  the  record 
itself  being  a  copy  of  some  original  instrument. 
— Board  of  Com*rs  of  Monroe  County  v.  May, 
67  Ind.  562. 

[g]  (Snp.  1890) 

Although  there  is  no  express  statutory  pro- 
vision authorizing  what  are  known  as  *'plat 
books,"  the  court  will  take  judicial  notice  that 
such  books  are  kept  as  public  records,  and  in 
view  of  Rev.  St.  1881,  §  3253,  legalizing  the 
recording  of  all  plats  theretofore  taken  and  ac- 
knowledged before  a  competent  officer,  will 
hold  them  a  legal  public  record,  and  a  certified 
copy  thereof  admissible  in  evidence.— Miller  v. 
City  of  Indianapolis,  123  Ind.  196,  24  N.  E. 
228. 

[h]     (App.  1892) 

Sup.  Ct.  Rule  34  provides  that,  "after  a 
case  has  lK*en  decided,  neither  the  record  nor  the 
opinion  shall  be  taken  from  the  office  of  the 
clerk,  except  by  a  judge  of  the  court,  or  by  the 
official  reporter."  HrW,  that  the  record  of  a 
case  wherein  alleged  services  were  rendered  by 
an  attorney,  filed  with  the  clerk  of  the  supreme 
court,  was  admissible  in  evidence,  without  show- 
ing that  such  record  was  withdrawn  from  the 
clerk's  office  under  the  above  rule.— McFadden 
V.  Ferris,  6  Ind.  App.  454,  32  N.  E.  107. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1284-1288. 
See,  also,  17  Cyc.  p.  323. 

§  339.   Statutory  proTisions. 

[a]     (Snp.  1864) 
1  Gav.  &  H.  St.  §  132,  p.  103,  providing 
that,  in  all  suits  brought  against  a  county  treas- 
urer and  his  sureties,  the  county  auditor  shall 
be    a   competent    witness,    and    all    books    and 


Tl&is  Digest  is  compiled  on  the  Key-Number  System* 


^•'  •'»Ml?z?^b"y'Gl!)»gl^' 


§840 


EVIDENCE,  X  (B). 


£4  Ind.  Diff.— Page  588] 


§  841 


papers  belonging  to  bis  office  shall,  when  prov- 
ed by  the  oath  of  the  auditor,  be  admissible 
testimony,  is  cumulative,  and  not  inconsistent 
with  section  283,  authorizing  the  admission  in 
evidence  of  exemplifications  of  public  records; 
and  therefore  exemplifications  of  the  books  so 
kept  by  the  auditor  are  admissible  in  evidence. 
—Wells  V.  State  ex  rel.  Board  of  Com'rs  of 
Lake  County,  22  Ind.  241. 

Fob  Cases  from  Otdeb  States, 
See  20  Cent.  Dig.  Evid.  §  1283. 
See,  also,  note,  114  Am.  St.  Rep.  437. 

{  340.  Judicial  records  and  proceedings. 

Of  foreign  state,  see  post.  §f  346-348. 
Requisites  of  exemplification  or  certificate,  see 
post,  §  345. 

[a]  (Sap.  1833) 

The  transcript  of  a  record  of  the  district 
court  of  the  United  States  for  the  state  of  In- 
diana, under  the  seal  of  the  court,  and  certi- 
fied by  the  clerk  to  be  a  complete  copy  of  the 
record,  is  admissible  as  evidence  in  the  courts 
of  that  state.— Adams  v.  Lisher,  3  Blackf.  241, 
25  Am.  Dec.  102. 

[b]  (Sup.  1838) 

A  writ  of  execution,  when  returned  to  the 
court  from  which  it  issued,  becomes  a  record  of 
the  court,  and  a  copy  thereof  may  be  certified 
to  be  used  in  evidence  as  other  parts  of  the  rec- 
ord.—Hobson  V.  Doe  ex  dem.  Harper,  4  Blackf. 
487. 

[c]  (Sap.  1841) 

The  contents  of  an  execution  issued  by  a 
justice  cannot  be  proven  by  a  transcript  from 
the  docket,  but  the  execution,  or  a  certified 
copy  of  it,  must  be  produced. — Snyder  v.  Nor- 
ris,  6  Blackf.  33. 

[d]  (Sap.  1842) 

Under  Rev.  St.  1838,  p.  274,  making  prop- 
erly authenticated  copies  of  "proceedings  and 
judgments"  of  justices  of  the  peace  evidence, 
copies  of  process  issued  by  the  justice,  and 
regularly  returned  and  authenticated,  are  ad- 
missible; process  being  within  the  spirit,  if 
not  the  letter,  of  the  law.— Steel  v.  Pope,  G 
Blackf.  17C. 

[e]      (Sap.  1843) 

Letters  testamentary,  in  the  form  prescrib- 
ed by  statute,  which,  when  granted,  were  en- 
tered of  record  in  the  probate  court,  and  were 
afterwards,  when  delivered  to  the  executor, 
certified  by  the  clerk  to  be  true  copies  of  the 
record,  were  held  to  be  valid,  as  being  the  orig- 
inal letters.— Bales  v.  Binford,  C  Blackf.  415. 

[f]  (Sap.  1846) 
The  transcript  of  a  record  of  the  district 
court  of  the  United  States  for  another  state  is, 
if  properly  authenticated,  admissible  evidence  in 
the  courts  of  this  state.— Redman  v.  Gould,  7 
Blackf.  361. 


[g]     (Sap.  1846) 

A  justice's  transcript  certified  by  his  suc- 
cessor was,  though  objected  to,  admitted  in  ev- 
idence. Held,  that  the  admission  of  the  tran- 
script (the  record  not  showing  the  ground  of 
the  objection)  could  not  be  said  to  be  improper. 
—Parker  v.  State  ex  rel.  Town,  8  Blackf.  292. 

[h]     (Sap.  1877) 

A  duly-certified  copy  of  the  pleadings,  pro- 
ceedings, and  judgment  in  a  prior  action  is  suf- 
ficient evidence  to  establish  the  fact  of  the  ren- 
dition of  such  judgment,  without  the  introduc- 
tion of  the  original  papers.— Blizzard  y.  Bross,. 
56  Ind.  74. 

[I]  (Sap.  1877) 
The  judgment  rendered  by  the  Supreme 
Court  in  the  decision  of  a  cause  may  be  proved 
by  a  transcript  of  such  judgment,  properly  at- 
tested by  the  clerk  of  such  court,  under  the  seal 
thereof,  or  by  the  record  of  such  transcript  in 
the  order  book  of  the  court  from  which  such 
cause  was  appealed,  where  the  same  has  been 
certified  down  according  to  law.— Donellan  T» 
Hardy,  57  Ind.  393. 

[J]    (Sap.  1881) 
A    certified    copy    of   the   transcript   of  m 
judgment  by   the  supreme  court  is   admissible 
in  an  action  on  the  bond  given  on  appeal  from, 
the  judgment.— Craig  v.  Encey,  78  Ind.  141. 

[k]  (Sap.  1881) 
A  transcript  of  the  record  of  the  proceed- 
ings of  the  district  court  of  the  United  States 
held  within  this  state  requires  no  other  or  dif- 
ferent authentication  in  order  to  admit  it  in 
evidence  in  any  court  in  this  state  than  a  tran- 
script of  a  record  of  the  proceedings  of  any 
state  circuit  court  held  within  this  state.  The 
United  States  courts  held  within  this  state 
are  domestio  courts,  and  not  foreign. — Brad- 
ford V.  Russell,  79  Ind.  64. 

2  Rev.  St.  1876,  p.  150,  providing  that 
**copies  of  record  which  are  kept  in  any  pub- 
lic office  in  this  state,  shall  be  proved  or  ad- 
mitted as  evidence,"  properly  attested  and 
sealed,  applies  to  a  transcript  of  a  record  of 
bankruptcy  in,  the  United  States  district  court. 
-Id. 

[1]  (Sap.  1883) 
A  certified  copy  of  a  judgment  is  compe- 
tent evidence,  although  it  does  not  appear  that 
the  entry  of  such  judgment  has  been  signed  by 
the  proper  judge.— Anderson  v.  Ackerman,  88^ 
Ind.  481. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.  Dig.  Evid.  |§  1294-1301. 
See,  also,  17  Cyc.  pp.  326-329,  340-355. 

S  341.   Official    doonmeiita,    reoordSy    and 
prooeedlnsa  in  seneraL 

[a]  A  duly-certified  transcript,  from  the  books 
of  the  county  auditor,  of  the  account  current 
of  the  county  treasurer  during  his  term  of 
service,  is  admissible  in  evidence  under  Code, 
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i  283,  (2  Gay.  k  H.  St.  p.  183).-(Sap.  1863) 
Vail  V.  McKernan,  21  Ind.  421;  (1864)  Wells 
V.  State  ex  rel.  Board  of  Com*rs  of  Lake  Coun- 
ty, 22  Ind.  241. 

[b]  (Sup.  1882) 

Properly  certified  copies  of  a  county  treas- 
urer's settlement  sheets  and  reports  made  to 
the  state  treasurer,  when  containing  relevant 
matter,  are  admissible  in  evidence. — Board  of 
Com*rs  of  Harrison  County  v.  Benson,  83  Ind. 
460. 

[c]  (App.  1896) 

A  certified  copy  of  the  assessment  for  a 
stated  year,  made  by  the  board  of  equalization, 
is  not  inadmissible  in  evidence  because  it  va- 
ries from  the  abstract  certified  down  to  the 
county  auditor  by  the  State  Auditor,  for,  be- 
iug  a  certified  copy  of  the  original  assessment, 
its  admissibility  did  not  hinge  on  its  being  in 
harmony  with  the  other  evidence  on  that  sub- 
ject.—Midland  R.  Co.  v.  State  ex  rel.  Harri- 
son, 38  N.  E.  57,  11  Ind.  App.  433. 

For  Cases  prom  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1280-1292. 
See,  also,  17  Cyc.  pp.   357-350. 

{  342.  Records  and  prooeedinss  in  land 
office. 

[a]  (Sup.  1838) 

Sworn  copies  of  affidavits  on  file  in  the 
office  of  the  register  of  a  land  office,  respecting 
a  pre-emption  right,  are  admissible  as  evidence 
in  cases  in  which  the  originals,  could  they  be 
procured,  would  be  evidence. — Smith  v.  Mosier, 
5  Blackf.  51. 

[b]  (Sop.  1881) 

In  an  action  to  recover  the  possession  of 
an  island,  it  is  proper  to  admit  in  evidence  a 
properly  authenticated  transcript  by  the  state 
auditor,  from  the  records  of  the  land  depart- 
ment, containing  the  survey  and  field  notes  of 
such  island,  as  testified  to  by  the  county  sur- 
veyor.—Bonewits  V.  Wygant,  75  Ind.  41. 


[c]     (8np. 

A  certified  copy  of  the  record  of  letters 
patent  for  swamp  lands,  properly  authenticated 
by  the  auditor  of  state,  as  required  by  Gen.  St. 
1881,  §  462,  is  admissible  in  evidence;  all  rec- 
ords pertaining  to  swamp  lands  having  been 
transferred  from  the  office  of  the  secretary  of 
«tate  to  that  of  the  auditor  of  state  by  section 
5628;  and  Gav.  &  H.  St.  p.  607,  §  4,  having 
made  it  the  duty  of  the  former  to  record  such 
letters  patent.— Nitche  v.  Earle,  117  Ind.  270, 
10  X.  E.  740. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  J§  1302-1314. 
See,  also,  17  Cyc.  p.  330. 

i  343.  Records  of  conTcyances  and  other 
private  writings. 

[a]     (S«p.  1838) 
A  grantee  of  a  registered  deed  cannot  give 
a  certified  copy  of  It  in  evidence  without  ac- 


counting for  the  absence  of  the  original.— Hob- 
son  V.  Doe  ex  dem.  Harper,  4  Blackf.  487. 

[b]  An  office  copy  is  admissible  when  offered 
by  one  not  entitled  to  custody  of  the  original. 
~(Sup.  1842)  Foresman  v.  Marsh,  6  Blackf. 
285 ;    (1843)  Daniels  v.  Stone,  Id.  450. 

[c]  (Sup.  1850) 

Under  Rev.  St.  1843,  pp.  422,  478,  copies 
of  deeds  from  the  recorder's  office  are  admis- 
sible as  original  evidence.— Pierson  y.  Doe  ex 
dem.  Turner,  2  Ind.  123. 

[d]  (Sup.  1858) 

1  Rev.  St.  p.  301,  J  10,  requiring  mort- 
gages of  personal  property  to  be  recorded, 
brings  them  within  the  purview  of  2  Rev.  St. 
p.  02,  §  283,  providing  that  exemplifications  of 
records  of  deeds  and  other  instruments  which 
are  kept  in  any  public  office  shall  be  proved  or 
admitted  as  legal  evidence  by  the  attestation 
of  the  keeper  of  the  records.— Tenant  v.  Rum- 
field,  11  Ind.  130. 

[e]      (Sap.  1860) 

Under  our  statute  a  recorded  copy  of  a 
mortgage  is  original  evidence  of  the  contents. 
—Lyon  V.  Perry,  14  Ind.  515;  Morehouse  v. 
Potter,  15  Ind.  477. 

[f]  (Sup.  1862) 

The  statute  constituting  the  charter  of 
turnpike  corporations  does  not  make  copies  of 
articles  of  association  evidence.  Hence  the  orig- 
inal articles  are  the  best  evidence.— Evans  v. 
Southern  Turnpike  Co.,  18  Ind.  101. 

[g]  (Sap.  1876) 

A  certified  copy  of  the  record  of  a  deed  or 
a  mortgage  is  admissible  in  evidence  under  2 
Gav.  &  H.  p.  183,  §  283 ;  and  the  repeal  of  1 
Gav.  &  H.  p.  265,  §  31,  by  the  act  of  May  4, 
1869  (Davis'  Rev.  St.  Supp.  1870,  p.  136),  did 
not  affect  such  admissibility.— Abshi re  t.  State 
ex  rel.  Wilson,  53  Ind.  64. 

[h]     (Sap.  1876) 

A  certified  copy  of  a  copy  of  an  original 
article  of  incorporation  filed  in  the  office  of  the 
secretary  of  state  is  not  admissible  in  evidence 
to  establish  the  incorporation,  where  the  law 
provides  that  a  duplicate  of  the  original  shall  be 
filed  with  the  secretary  of  state.— Nelson  v. 
Blakey,  54  Ind.  29. 

[I]    (Sap.  1881) 
Where  a  bond  was  duly  acknowledged  and 
properly  admitted  to  record,  the  record  is  com- 
petent evidence  to  prove  its  contents.— Lentz  v. 
Martin,  75  Ind.  238. 

[Jl  (Sap.  1884) 
Where,  in  an  action  of  ejectment,  the  deeds 
under  which  both  parties  claim  refer  for  the 
identity  of  the  lot  to  a  certain  recorded  town 
plat,  the  record  of  such  plat  is  admissible  in 
evidence,  whether  made  in  accordance  with  the 
existing  statutes  or  not,  or  if  made  by  a  per- 
son without  authority,  it  having  been  placed  on 
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record  and  acted  on  by  the  parties.— Burk  v. 
Andis,  98  Ind.  59. 

Fob  Cases  fboh  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §|  1315-1330. 
See,  also,  17  Cyc.  pp.  330-336,  357,  358. 

§  345.   Requisites    of   ezemplifleation   or 
certificate. 

[a]  (Sup.  1826) 

If  the  clerk's  certificate  to  the  transcript  of 
a  circuit  court  record  have  not  the  seal  of  the 
court  annexed,  the  transcript  cannot  be  received 
in  the  supreme  court.— Hinton  v.  Brown,  1 
Blackf.   429. 

[b]  (Sup.  ISSa) 

In  an  action  of  disseisin,  for  land  which 
the  plaintiff  had  purchased  for  taxes  in  1827, 
it  was  held  that  the  statute  required  the  assess- 
ment roll  and  the  advertisement  of  sale  for  tax- 
es to  be  tiled  in  the  office  of  the  clerk  of  the 
circuit  court,  and  that  therefore  the  assessment 
of  the  tax  and  advertisement  of  sale  should  be 
proved  by  copies  certified,  npt  by  the  clerk  of 
the  board  of  justices,  but  by  the  clerk  of  the 
circuit  court.— Parker  v.  Smith,  4  Blackf.  70. 

[c]  (Sup.  1836) 

A  transcript  of  the  record  of  a  judgment 
is  not  admissible  as  evidence  unless  it  have 
the  placita,  and  be  legally  authenticated.— Doe 
ex  dem.  Maguire  v.  Smith,  4  Blackf.  228. 

[d]  (Sup.  1837) 

A  justice  of  the  peace,  with  whom  the  dock- 
et of  a  former  justice  is  legally  deposited,  may 
give  certified  copies  from  such  docket,  but  the 
ceitificate  must  show  that  the  justice  making  it 
has  the  legal  custody  of  the  docket. — Anderson 
V.  Miller,  4  Blackf.  417. 

[e]      (Sup.  1841)  ^ 

The  transcripts  of  two  judgments  of  a 
justice  of  the  peace,  written  on  the  same  sheet 
of  paper,  may  be  authenticated  by  one  certificate 
of  the  justice,  including  in  its  terms  both  tran- 
scripts.- Remington  v.   Henry,  6  Blackf.  63. 

[f]  (Sup.  1842) 

The  certificate  of  a  justice  of  the  peace 
that  a  copy  of  a  warrant  is  a  true  copy  of  a 
warrant  on  file  in  his  office  is  sufficient,  without 
adding  that  it  was  a  complete  copy.— Steel  v. 
Pope,  6  Blackf.  176. 

[g]  (Sup.  1843) 

An  execution  issued  by  a  justice  and  its  re- 
turn, if  denied,  must  be  proved  by  producing 
the  execution  and  return,  or  certified  copies,  and 
cannot  be  proved  by  the  transcript.— Henkle  v. 
German,  6  Blackf.  423. 

[h]    (Sup.  1843) 

When  the  existence  of  an  execution  is  de- 
nied, the  original  or  certified  copy  must  be 
produced,  and  its  existence  cannot  be  proven  by 
the  justice's  certificate  that  it  was  issued.- Ma- 
han  V.  Power,  6  Blackf.  445. 


[i]  (Sup.  1861) 
Suit  to  recover  land.  Plaintiffs  relied  on 
a  purchase  at  a  sheriflTs  sale,  made  upon  three 
executions  issued  by  the  clerk  of  the  common 
pleas  court  of  said  county,  on  transcripts  filed 
in  his  office,  of  judgments  rendered  by  a  justice 
of  the  peace  against  one  M.  The  certificate 
filed  with  the  first  transcript  was  in  the  follow^ 
ing  terms:  **I,'*  etc.,  **do  hereby  certify  that 
the  foregoing  is  a  true  and  complete  transcript 
of  the  judgment  from  my  docket."  This  tran- 
script stated  the  issuing  and  return  of  an  exe- 
cution before  the  justice.  Held,  that  the  cer- 
tificate did  not  cover  that  portion  of  the  pro- 
ceedings had  before  the  justice,  but  stopped  at 
the  judgment,  even  if  it  included  the  previous 
proceedings ;  that  therefore  the  transcript  was 
properly  rejected  as  a  part  of  the  evidence. — 
Brown  v.  McKay,  16  Ind.  484. 

[J]  (Snp.  1861) 
Under  2  Rev.  St.  §  286,  p.  93,  the  judges 
certificate  to  the  attestation  of  the  clerk  must 
certify  that  the  place  where  the  judgment  wbf 
rendered  is  within  his  judicial  district. — Phelps 
v.  Tilton,  17  Ind.  423. 

[k]     (Sup.  1862) 

A  clerk's  certificate  that  a  certain  person 
is  a  justice  of  the  peace  is  defective  unless  it 
alleges  that  he  was  so  "when  the  proceedings 
were  had  or  judgment  rendered"  before  him. — 
Dresser  v.  vVood,  19  Ind.  199. 

[1]     (Sap.  1864) 

A  certified  copy  of  a  decree  of  a  court  is 
not  sufficient  to  prove  such  decree,  if  it  does 
not  show  that  the  court  had  jurisdiction  of  the 
parties  in  the  suit,  or  that  the  matters  ordered 
and  decreed  were  within  the  relief  sought.— 
Cline  V.  Gibson,  23  Ind.  11. 

[m]      (Sup.  1866) 

On  the  trial  of  a  suit  by  the  state  against  a 
county  treasurer  for  a  failure  to  pay  over  mon- 
eys derived  from  liquor  licenses,  a  certificate  of 
the  auditor  of  state  was  given  in  evidence, 
which  stated  that  an  account  which  preceded 
the  certificate  was  "a  true  and  correct  state- 
ment of  the  account  of  F.,  treasurer,"  etc.,  •*as 
the  same  appears  from  the  records  of  my  office." 
Held,  that  the  account  was  not  shown  by  the 
certificate  to  be  either  a  copy  of  an  account 
rendered  by  the  defendant,  or  of  an  account 
stated  by  the  auditor,  as  required  by  sections 
6  and  8  of  the  act  of  1852  (1  Gav.  &  H.  St.  p. 
120),  and  hence  was  not  admissible  in  evidence. 
—Fry  V.  State  ex  rel.  Ristine,  27  Ind.  34a 

[D]  (Sup.  1866) 
A  certificate  of  the  clerk  of  a  court  that 
the  paper  to  which  it  is  attached  is  "a  true 
transcript  of  the  proceedings  had  in  said  case, 
as  appears  by  the  record  books,"  etc.,  is  not 
equivalent  to  a  certificate  that  the  paper  is  a 
'*full,  true,  and  complete  transcript  of  the 
record,"  and  such  transcript  is  inadmissible  in 
evidence.— TuU  v.  David,  27  Ind.  377. 
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[O]      (Svp.  1870) 

A  transcript  of  proceedings  before  a  board 
of  county  commissioners,  authenticated  by  the 
certificate  of  the  auditor  stating  that  it  was 
copied  from  the  records,  but  not  reciting  that 
it  was  a  full,  true,  and  complete  transcript  of 
the  record,  is  insufficiently  authenticated  to  be 
admissible  in  evidence.— Weston  v.  Lumley,  33 
Ind.  48G. 

[p]      (Sap.  1871) 

The  court  should  not  recognize  a  paper  at 
a  copy  or  transcript  of  the  records  of  another 
court  unless  it  has  the  seal  of  that  court.— 
Brunt  V.  State  ex  rel.  French,  36  Ind.  330. 

[q]     (Sap.  1872) 

Section  283  of  the  Code,  prescribing  the 
mode  of  attesting  copies  of  records  to  be  used 
as  evidence,  is  to  be  construed  in  connection 
with  section  4  of  the  act  providing  for  the  elec- 
tion of  clerks,  and  describing  some  of  their 
duties.  Accordingly  a  certificate  enumerating 
certain  papers  is  not  sufficient,  if  it  does  not 
show  that  the  papers  named  are  "complete  cop- 
ies of  all  the  papers" ;  nor  does  a  certificate 
that  "the  record  entries  of  same  in  the  above- 
entitled  cause,  now  on  file  and  of  record  in  said 
office,"  cover  and  embrace  "all  the  entries  of 
such  cause."— Wiseman  v.  Lynn,  30  Ind.  250. 

[r]  (Sap.  1874) 
A  certificate  of  a  justice  of  the  peace  to  a 
transcript  from  his  docket  that  it  is  a  true  and 
correct  transcript  of  the  proceedings  had  before 
him  in  the  cause,  together  witii  a  true  copy  of 
all  the  papers  in  the  case,  given  under  the  hand 
and  seal  of  the  justice,  without  the  certificate 
and  sea!  of  the  clerk  of  the  county,  is  a  suffi- 
cient authentication  to  entitle  the  transcript  to 
be  received  in  evidence  in  the  several  courts  of 
this  state.- Fisher  v.  Hamilton,  49  Ind.  341. 

[8]  (Sap.  1877) 
In  an  action  by  a  purchaser  of  lands  at 
execution  sale  against  the  judgment  debtor,  who 
failed  to  redeem,  for  the  use  and  occupation 
of  the  lands  for  the  year  allowed  for  redemption 
succeeding  the  sale,  a  duly-authenticated  tran- 
Kcript  of  the  complaint,  decree,  execution,  and 
Kheriffs  return  are  admissible  in  evidence  on 
behalf  of  plaintiff;  and  the  certificate  thereto 
is  sufficient,  although  it  does  not  purport  to  be 
a  full  and  complete  transcript  of  all  the  plead- 
ings and  proceedings  in  the  case.— Gale  v. 
Parks,  58  Ind.  117. 

[t]  (Sap.  1879) 
A  copy  of  the'  muster  roll  of  a  regiment  of 
volunteers,  prepared  by  the  adjutant  general  of 
a  state,  is  admissible  in  evidence  of  the  enlist- 
ment and  discharge  of  a  volunteer,  though  the 
term  of  the  officer  certifying  it  had  expired  pre- 
vious to  the  issuance  of  the  copy.— Board  of 
Com*rs  of  Monroe  County  v.  May,  67  Ind.  562. 

[u]     (Sap.  1880) 

The  transcript  of  record  entries  in  a  case 
is  not  inadmissible  because  it  is  not  a  complete 
transcript  of  the  whole  cause,  if  it  affords  prop- 


er evidence  of  such  proceedings  as  are  embraced 
therein.— Jones  v.  Levi,  72  Ind.  586. 

[V]     (Sap.  1881) 

The  mode  prescribed  by  statute  for  tiie  au- 
thentication of  records  and  instruments  is  ex- 
clusive of  all  other  modes.— Painter  v.  Hall,  75 
Ind.  208. 

A  tax  assessment  list  certified  to  by  the 
county  auditor  as  being  "a  true  copy  of  the 
assessment"  of  a  party  named  held  inadmis- 
sible; it  being  necessary,  under  2  Rev.  St. 
1876,  p.  150,  I  283,  to  render  such  a  copy  ad- 
missible, that  it  should  be  certified  to  by  the 
auditor,  as  keeper  of  the  instrument,  to  be  "a 
true  and  complete  copy"  thereof.— Id. 

[vvl    (Sap.  1881) 

A  transcript  of  the  record  of  bankruptcy 
proceedings  in  this  state,  authenticated  by  the 
certificate  of  the  clerk  with  the  seal  of  the  court 
attached  thereto,  was  admissible  in  evidence  un- 
der 2  Rev.  St.  1876,  p.  150,  §  283,  providing 
that  "exemplifications  or  copies  of  records," 
etc.,  "which  are  kept  in  any  public  office  in  this 
state  shall  be  proved  by  or  admitted  as  legal 
evidence  in  any  court  or  office  in  this  state,  by 
the  attestation  of  tlie  keeper  of  said  records," 
etc.,  "and  the  seal  of  the  office  of  said  keeper 
thereto  annexed,"  etc.— Bradford  v.  Russell,  79 
Ind.  64. 

[w]     (Sap.  1882) 

On  a  motion  to  set  off  judgments,  the  fact 
that  the  transcript  of  one  of  the  judgments 
contains  matter  irregularly  there  does  not  jus- 
tify the  exclusion  of  the  transcript.— Adams  v. 
Lee,  82  Ind.  587. 

An  authenticated  transcript  of  the  judicial 
record  of  a  court  of  superior  jurisdiction  need 
not  show  that  the  proceedings  of  each  day  were 
signed  by  the  judge.— Id. 

[WW]    (Sap.  1882) 

Under  Practice  Act,  §  283,  requiring  the 
certificate  of  official  custodians  of  records  to 
state  that  certified  copies  thereof  are  "true  and 
complete  copies"  to  entitle  them  to  admission 
in  evidence,  a  certificate  of  an  officer  that  cer- 
tain recitals  "are  true  copies"  of  the  originals 
on  file  in  his  office  is  inadmissible.— Board  of 
Comers  of  Vermillion  County  y.  Hammond,  83 
Ind.  453. 

[x]     (Sap.  1883) 

The  fact  that  a  certificate  to  a  transcript  of 
judgment  states  that  it  is  a  "full,  true,  and 
correct,"  instead  of  a  "true  and  complete,"  copy 
of  the  judgment,  does  not  render  it  inadmissible 
in  evidence.— Anderson  v.  Ackerman,  88  Ind. 
481. 

The  fact  that  the  pleadings  and  proceedings 
in  the  cause  are  not  attached  to  the  transcript 
of  judgment  does  not  render  it  inadmissible  in 
evidence. — Id. 

[XX]      (Sap.  1884) 

The  records  of  a  circuit  court  which  show 
that  they  are  attested  by  the  seal  of  the  court 
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are  admissible  in  eyidence.— Reynolds  ▼.  Linard, 
95  Ind.  48. 

[y]     (Svp.  1886) 

A  certificate  of  the  clerk  of  a  court,  stating 
over  'bis  signature  and  the  seal  of  the  court,  that 
**the  above  and  foregoing  is  a  full,  true,  and 
complete  copy  and  transcript  of  the  proceedings 
had  and  papers  filed  in  said  matter,  as  fully  as 
the  same  appears  of  record,  and  from  the  files 
of  said  court  in  my  office  remaining,'*  is  suffi- 
cient to  render  the  transcript  to  which  it  is 
appended  admissible  in  evidence  in  a  proper 
case.— Vail  v.  Rinehart,  105  Ind.  6,  4  N.  E. 
218. 

[yy]    (Sup.  1887) 

The  certificate  of  a  justice  of  the  peace  to 
a  transcript,  that  it  contains  "a  correct  state- 
ment of  the  proceedings  'had  before  him  in  the 
cause,"  sufficiently  complies  with  section  459, 
Rev.  St.  1881,  requiring  copies  of  proceedings 
before  a  justice  to  be  certified  by  him  as  "true 
and  complete  copies  of  such  proceedings  or 
judgments,"  to  entitle  them  to  be  received  in 
evidence  in  the  courts  of  the  state. — Yeager  v. 
Wright,  112  Ind.  230,  13  N.  E.  707. 

[z]      (Sap.  1898) 

A  transcript  of  a  justice  of  the  peace,  ex- 
hibiting a  complete  proceeding  and  judgment 
against  the  defendant  therein  named,  and  cer- 
tified as  *'a  true  and  correct  copy,  as  appears  of 
record  on  my  docket,"  was  admissible  as  evi- 
dence, in  support  of  a  deed  on  a  sale  of  real 
estate  on  execution  thereunder,  under  Rev.  St. 
1894,  I  624  (Rev.  St.  1881,  |  612),  which  re- 
quires such  justice  "to  make  out  and  certify  a 
true  and  complete  transcript  of  the  proceedings 
and  judgment,"  as  "a  true  and  correct  copy" 
and  "a  true  and  complete  transcript"  are  equiv- 
alent terms.— Collier  v.  Collier,  49  N.  E.  1003, 
150  Ind.  276 ;    Pierce  v.  Same,  Id. 

[zz]    (Sup.  1905) 

A  transcript  of  a  judgment,  bearing  the 
certificate  of  the  clerk  that  it  contains  "a  full 
and  complete  copy  of  the  complaint,  answer,  re- 
ply, and  judgment"  in  the  cause,  is  sufficiently 
authenticated  to  be  admissible  in  evidence.— 
Chicago  &  S.  E.  R.  Co.  v.  Grantham,  75  N.  E. 
265,  165  Ind.  279. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.   Dm.    Evid.   S§   1302-1314, 

1331-1360. 
See,  also,  17  Cyc.  pp.  337-345. 

$346.  Aets,   reeordi,   and   Jvdieial   pro* 
eeedinss  of  otlier  states. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  |§  1361-1383. 
See,  also,  17  Cyc.  pp.  347-350;    note,  5  L. 
R.  A.  (X.  S.)  938. 

f  347.  —  In  general* 

[a]     (Sop.  1871) 
2  Gav.  &  H.  St.  p.  185.  §  286,  relating  to 
the   authentication  of  judgments   of  courts   of 


record  in  foreign  states,  did  not  repeal,  by  im- 
plication, 2  Gay.  &  H.  St.  p.  181,  |  279,  relat- 
ing to  the  authentication  of  the  judgments  of 
justices  of  the  peace  rendered  in  foreign  states. 
— Ault  Y.  Zehering,  38  Ind.  429. 

[b]  (Svp.  1881) 

A  tax  list  of  another  state  may  be  proTed 
by  a  sworn  copy.— Hall  v.  Bishop,  78  Ind.  870L 

[c]  (Sap.  1881) 

A  transcript  of  judgment  in  another  state, 
containing  no  date,  and  not  professing  to  be 
a  complete  copy  of  the  proceedings  in  the  case, 
held  not  admissible.— Kusler  t.  Crofoot,  78  Ind. 
597. 

[d]  (Sap.  1881) 

Statutes  of  another  state,  authenticated  as 
directed  by  the  act  of  congress,  are  admissible 
in  evidence,  though  not  authenticated  as  re- 
quired by  the  law  of  the  state  in  which  they  are 
offered.— Ansley  t.  Meikle,  81  Ind.  260. 

[e]  (Sap.  1883) 

A  transcript  of  record  duly  authenticated 
by  the  clerk  cannot  be  excluded  as  evidence  be- 
cause it  fails  to  show  that  the  entry  of  judg- 
ment was  signed  by  the  judge.— Anderson  r. 
Ackerman,  88  Ind.  481. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  |f  1361-1383. 
See,  also,  17  Cyc.  p.  357. 

§  348.  — -  Beqnisltes  of  ezemplilloatiom 
or  eertilleate. 

[a]  (Sap.  1822) 

The  exemplification  of  a  statute  under  the 
seal  of  state  is  admissible  evidence  under  the 
act  of  congress  of  1790,  without  attestation  of 
any  public  oflScer.— Hen  thorn  v.  Doe  ex  dem. 
Shepherd,  1  Blackf.  157. 

[b]  (S«p.  1825) 

If  the  clerk's  certificate,  attached  to  the 
copy  of  a  record  of  a  court  of  another  state, 
have  not  the  seal  of  the  court  or  officer  grant- 
ing the  letters  testamentary,  the  copy  is  not 
admissible  as  evidence.— Allen  y.  Thaxter,  1 
Blackf.  399. 

[c]  (Sup.  1856) 

In  a  suit  on  a  judgment  of  the  commercial 
court  in  Cincinnati,  Ohio,  the  transcript  was 
certified  by  the  clerk  of  the  court  of  common 
pleas  of  Hamilton  county,  Ohio,  and  bore  the 
seal  of  that  court.  He  certified  that  it  was  a 
true  copy  of  a  record  of  the  said  commercial 
court,  as  the  same  appeared  among  the  rec- 
ords of  said  court,  then  in  his  office,  and  trans- 
ferred there  according  to  provisions  of  the  con- 
stitution and  laws  of  the  state.  To  this  was 
added  the  certificate  of  a  judge  of  said  court 
of  common  pleas,  certifying  the  official  charac- 
ter of  the  certifying  clerk,  that  his  attestation 
was  in  due  form  and  by  the  proper  officer.  This 
transcript  being  offered  in  evidence,  it  was  held 
that  the  certificate  of  the  judge  was  at  least 
prima  facie  evidence  that  the  clerk's  certificate 
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was  in  due  form  of  law,  and  by  the  proper  of- 
ficer; that  it  proved  the  laws  of  Ohio;  that  it 
proved  what  faith  and  credit  would  be  given  to 
it  in  Ohio,  and  therefore  it  complied  with  the 
law  of  congrress  on  the  subject.— Catling  r. 
Bobbins,  8  Ind.  1S4. 

[d]  (Siip.1857) 
Though  the  provision  of  the  United  States 
constitution  requiring  full  faith  and  credit  to 
be  given  to  judgments,  etc.,  of  other  states,  ap- 
plies to  courts  not  of  record,  the  act  of  con- 
gress as  to  the  authentication  of  transcripts  of 
them  does  not;  and  transcripts  not  within  the 
statute  are  admitted,  on  general  principles  of 
evidence,  without  the  certificate  of  the  judge. 
^Draggoo  v.  Craham,  9  Ind.  212. 

[e]      (Sup.  1861) 

A  justice's  transcript  was  certified  by  a 
justice  of  the  peace  of  "A.,  formerly  R.,  coun- 
ty, O."  The  cleric  of  A.  county  certified  that 
the  justice  in  question  was  an  acting  justice 
of  said  county,  duly  commissioned,  etc.;  that 
his  signature  was  genuine,  and  his  certificate 
in  due  form,  etc.  The  clerk  of  R.  county  cer- 
tified that  he  was  an  acting  justice  of  ''R.,  now 
A.,  county,  duly  qualified,*'  etc.  Held^  that 
these  certificates  were  suflScient,  and  the  tran- 
script admissible  in  evidence  without  the  au- 
thentication of  a  judge.  2  Rev.  St  1852,  pp. 
90,  91,  §  279.-Dragoo  v.  Graham,  17  Ind.  427. 

[f]      (Sup.  1871) 

A  transcript  of  the  record  of  an  action  be- 
fore a  justice  of  the  peace  in  a  foreign  state, 
which  was  certified  by  the  justice  under  his 
seal,  and  which  contained  a  certificate  of  a 
clerk  of  the  court  of  common  pleas  in  such 
foreign  state  that  the  justice  was,  at  the  date 
of  the  rendition  of  the  judgment  and  the  mak- 
ing of  his  certificate,  an  acting  justice  of  the 
peace,  duly  commissioned  and  qualified,  and 
that  full  faith  and  credit  should  be  given  to  his 
official  acts,  and  that  his  signature  to  the  trans- 
fer was  genuine,  is  sufficiently  certified  to  be 
admissible.— Ault  v.  Zehering,  38  Ind.  429. 

£g]    (Sup.  1889) 

The  certificate  of  the  clerk  of  a  foreign 
court  in  which  a  judgment  was  rendered  that 
the  transcript  of  the  judgment  is  a  "true  and 
correct  copy"  is  not  objectionable  because  the 
word  ''correct"  is  used  instead  of  the  word 
"complete."— Bailey  v.  Martin,  119  Ind.  103,  21 
N.  E.  346. 

In  an  action  on  a  judgment  of  a  sister 
state,  mere  formal  irregularities  constitute  no 
ground  for  rejecting  a  duly-certified  record  of 
such  judgment.— Id. 

[h]    (App.1895) 

Where  the  record  of  another  case  offered 
In  evidence  in  the  state  of  Kentucky  was  at- 
tested by  the  clerk  of  the  Louisville  law  and  eq- 
uity court  under  his  hand  and  seal  of  the  court, 
and  the  judge  of  the  court  certified  that  C,  who 


signed  the  said  certificate,  was  the  clerk  of 
said  court,  and  that  the  attestation  was  in  due 
form  of  law,  this  was  in  conformity  to  the  act 
of  Congress  and  was  sufficient  under  Rev.  Sti 
1894,  S  45a-Main  y.  Field,  40  N.  E.  1103, 
41  N.  B.  829,  13  Ind.  App.  401. 

Fob  Cases  pbom  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1361-1383. 
See,  also,  17  Cyc.  pp.  358,  359. 

(C)  PRIVATE  WRITINGS  AND  PUBLICA- 
TIONS. 

In  criminal  prosecutions,  see  Cbikinal  Law, 

§{  431-439. 
Secondary  evidence  of  contents,  see  ante,  $1 

164-166,  168. 

S352.  Oorporate    records    and    prooeed- 
inss. 

Secondary  evidence,  see  ante,  {§  164,  166. 

M  (Svp.  1865) 
Code,  8  284  (2  Gav.  &  H.  p.  184),  which 
provides  that  the  acts  and  proceedings  of  a  cor- 
poration may  be  proved  by  a  sworn  copy  of ' 
the  record,  does  not  make  such  copy  the  only 
legal  evidence  of  such  acts.  The  original  rec- 
ord is  always  admissible  in  evidence.— Green  v. 
City  of  Indianapolis,  25  Ind.  490. 

[b]  (Sap.  1874) 

The  entry  in  the  record  book  of  the  board 
of  directors  of  a  turnpike  company,  signed  by 
the  secretary,  is  competent  evidence  of  the  act 
of  the  board  requiring  payment  from  subscrib- 
ers to  the  capital  stock.— Fox  v.  AUensville,  C. 
R.  &  V.  Turnpike  Co.,  46  Ind.  31. 

[c]  (S«p.  1876) 

Records  of  a  corporation  are  competent  to 
prove  its  organization  and  existence.— Vawter 
v.  Franklin  College,  53  Ind.  88;  Whitesides  v. 
Same,  53  Ind.  93. 

The  records  of  a  stockholders'  meeting, 
made  on  loose  sheets  of  paper,  and  kept  in  a 
drawer  several  months  before  they  were  copied 
into  a  book  called  the  "Record,'*  are  admissible ; 
it  not  appearing  that  the  minutes  did  not  truly 
represent  their  action,  or  that  the  record  was 
not  adopted  by  them,  or  that  there  was  any- 
thing improper  in  the  transaction.— Id. 

[d]  (Sup.  1881) 

The  books  of  a  corporation  are  competent 
evidence  for  and  against  its  members  in  an  ac- 
tion between  the  corporation  and  its  members. 
—Washer  v.  AUensville,  C.  S.  &  V.  Turnpike 
Co.,  81  Ind.  78. 

[e]  (App.  1899) 

Where  bad  faith  is  charged  in  failing  to 
incorporate  a  company,  the  articles,  duly  signed 
and  acknowledged,  are  competent  to  rebut  the 
charge,  though  they  were  not  recorded  as  re- 
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quired  by  law.— Warren  t.   Syfers,  55  N.  B. 
103,  23  Ind.  App.  167. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  E)vid.  §§  1398-1403. 
See,  also,  17  Cyc.  pp.  401-405. 

$  353.  OonTeyaneei,  oontraeti,  and  otlier 
instrnmeiits. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary,  see  post,  ff  390,  391,  395,  397,  400-403, 
405,  408. 

Preliminary  evidence  for  authentication,  see 
post,  §§  372-374. 

Records  of  conveyances  and  other  private  writ- 
ings, see  ante,  §  336. 

Secondary  evidence,  see  ante,  §  165. 

Transcript  or  certified  copies,  see  ante,  {  343. 

[a]  (Svp.  1824) 

Where  defendant  examined,  and  by  oral 
agreement  agreed  to  carry  out  the  terms  of,  a 
written  contract  which  another  had  entered  in- 
to with  plaintiff  and  had  abandoned,  the  con- 
tents of  such  written  contract  may  be  read,  as 
a  memorandum  of  the  terms  of  the  contract. — 
McCarty  v.  Osborne,  1  Blackf.  325. 

[b]  (Svp.  1832) 

A.  promised,  in  writing  on  the  back  of  a 
promissory  note  held  by  B.,  to  pay  him  the 
amount  of  the  note  if  not  collected  from  the 
maker,  but  the  consideration  of  the  promise 
was  not  specified  in  the  written  promise.  Held 
that,  in  a  suit  by  B.  against  A.  on  the  prom- 
ise, the  writing  signed  by  A.  was  legal  evidence, 
but  quaere  whether  it  was  sufficient  of  itself  to 
support  the  action.—McCoskey  v.  Deming,  3 
Blackf.  145. 

[c]  (Sup.  1841) 

A  conveyance  of  land,  executed  by  a  feme 
covert  under  21  years  of  age,  is  not  admissible 
evidence  if  objected  to,  unless  the  certificate  of 
consent,  etc.,  required  by  the  statute  of  1839  be 
proved,  like  any  other  written  instrument  with 
subscribing  witnesses,  by  examining  those  wit- 
nesses or  one  of  them,  if  they  or  either  of  them 
can  be  procured.  If  neither  of  them  can  be 
procured,  resort  should  be  had  to  the  next  best 
evidence.— Sheets  v.  Dufour,  5  Blackf.  549. 

[d]  (Sup.  1877) 

Deeds  purporting  to  be  executed  by  the 
trustees  of  the  Wabash  &  Erie  Canal  are  inad- 
missible as  evidence  of  title  in  the  grantee,  in 
an  action  by  him  to  recover  the  possession  of 
such  real  estate,  on  evidence  of  the  execution 
thereof  by  only  one  of  such  trustees;  evidence 
of  such  execution  by  at  least  two  of  them  being 
necessary.— Westerman  v.  Foster,  57  Ind.  408. 

[e]  (Sup.  1877) 

An  indenture  of  apprenticeship,  although 
inoperative  as  such  by  reason  of  informality,  is 
admissible  to  show  an  agreement  that  the  mas- 
ter was  to  render  a  specific  compensation  to 
the  child  for  its  services,  and  consequently  that 
the  parent  relinquished  all  right  to  compensa- 
tion therefor.— Kerwin  v.  Wright,  59  Ind.  3(59. 


[f]  (Sup.  1882) 
In  an  action  to  recover  a  balance  of  pur- 
chase money  claimed  to  be  due  on  the  rescission 
by  mutual  agreement  of  a  contract  for  the  sale 
of  a  lease,  a  receipt  given  by  the  vendee  to  the 
vendor  and  reciting  a  part  repayment  of  such 
purchase  money,  and  also  a  lease  whereby  the 
vendor  sublet  to  the  vendee  and  others  all  his 
rights  and  privileges  under  the  leases  referred 
to  in  the  contract  for  the  sale  thereof,  were 
admissible  in  evidence  on  the  question  as  to 
whether  there  had  been  a  voluntary  rescission 
of  the  contract.— Pedrick  v.  Post,  85  Ind.  255. 

[gl     (Sup.  1884) 

A  will  constituting  a  link  in  a  chain  of 
title  may  be  admitted  in  evidence  to  support 
such  title.— Trittipo  v.  Morgan,  99  Ind.  269. 

[h]     (Sup.  1885) 

Though  a  contract  partly  written  and  part- 
ly oral  is  a  mere  verbal  contract,  still  the  writ- 
ing is  competent  evidence.— Tomlinson  v.  Briles, 
101  Ind.  538,  1  N.  B.  63. 

[1]     (Sup.  1886) 
A  deed  executed  as  a  part  of  the  same  gen- 
eral transaction  as  that  out  of  which  the  con- 
troversy arose  is  admissible.- Olvey  t.  Jackson, 
106  Ind.  286,  4  N.  E.  149. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  S§  1404-1431. 
See,  also,  17  Cyc.  pp.  363-365. 

§  354.   Booka  of  aoeonnt. 

Failure    to   dispute   entries   as    admission,   see 

ante,  §  220. 
In  action  to  set  aside  fraudulent  conveyances, 

see  Fraudulent  Conveyances,  {  291. 
Preliminary    evidence    for    authentication,    see 

post,  §  376. 

[a]  (Sup.  1829) 

An  entry  in  the  partnership  books  by  one 
of  the  partners  in  the  business  of  a  sawmill^ 
charging  himself  with  a  boat  which  he  had 
built  at  the  mill,  may  be  introduced  by  him  as 
evidence  inter  alia  to  prove  the  boat  to  be  bis 
individual  property.— Reno  v.  Crane,  2  Blackf. 
217. 

[b]  (Sup.  1836) 

The  account  books  of  a  party  are  not  evi- 
dence in  his  favor.— De  Camp  v.  Vandagrift,  4 
Blackf.  272. 

[cl    (Sup.  1842) 

Where,  in  an  action  on  an  account,  defend* 
ant  sets  up  a  note  as  a  counterclaim,  plaintiff 
may  place  in  evidence  his  account  books  to 
show  that  the  note  was  previously  credited  on 
the  account.— Powers  v.  Hamilton,  6  Blackf. 
293. 

[d]     (Sup.  1867) 

In  an  action  upon  a  bond  given  by  a  depu- 
ty collector  of  internal  revenue  to  his  principal, 
and  conditioned  for  a  faithful  discharge  of  his 
duties,  and  the  payment  of  moneys  received, 
etc.,  it  appeared  that  the  defendant,  under  the 
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direction  of  the  plaintiff,  was  to  deposit  the 
money  in  a  certain  bank  to  the  tatter's  credit. 
On  the  trial  the  plaintiff  introduced  in  evidence 
a  book  kept  by  a  iormer  cashier  of  the  bank, 
then  dead,  containing  an  account  of  the  depos- 
its of  the  defendant  made  to  the  plaintiff's  cred- 
it. This  book,  which  contained  many  other 
deposit  accounts  that  did  not  appear  upon  the 
regular  deposit  account  book  of  the  bank,  was 
found  among  the  books  of  the  bank  at  the 
death  of  the  cashier,  and  adopted  by  the  bank 
as  a  regular  deposit  book;  the  accounts  con- 
tained therein  being  settled  by  the  bank,  and  it 
treated  as  one  of  its  books.  Heldt  that  the 
book  was  properly  admitted  in  evidence  as  one 
of  the  books  of  the  bank,  notwithstanding  an 
officer  of  the  bank,  who  testified,  was  of  the 
opinion  that  it  was  the  private  book  of  the 
cashier.— Olover  v.  Hunter,  28  Ind.  185. 

[e]     (Sup.  1872) 

Entries  in  the  account  books  of  a  firm 
made  prior  to  and  at  the  date  of  any  transac- 
tion in  question,  and  open  to  the  inspection  of 
the  partners,  are  prima  facie  evidence  against 
any  member  of  the  partnership.— EXien  v.  Lin- 
genfelter,  39  Ind.  19. 

[f]     (Svp.  ms) 

Entries  in  the  books  of  certain  railroad 
companies,  proved  to  have  been  in  the  hand- 
writing of  a  i)erson  whose  duty  and  business 
it  was  to  make  them,  showing  the  delivery  to 
and  receipt  by  the  consignees  of  certain  goods 
transported,  are  competent,  as  between  the  par- 
ties, as  tending  to  show  such  delivery  and  re- 
ceipt.—Gilmore  v.  Merritt,  62  Ind.  525. 

[gl    (Sup.  1881) 

In  suit  for  medical  services  rendered  to 
paupers,  the  poor  books  of  the  township  are 
admissible,  though  the  entries  were  made  there- 
in after  the  transaction  of  the  matters  so  en- 
tered, and  copied  from  slips  of  paper  and  memo- 
randum books  used  at  the  time  before  the  trus- 
tees had  got  regular  poor  books. — Board  of 
Com'rs  of  Jay  County  v.  Brewington,  74  Ind.  7. 

[h]    (Sap.  1881) 

In  an  action  by  an  administratrix  for  mon- 
ey alleged  to  have  been  loaned  by  decedent  to 
defendant,  the  account  books  kept  by  decedent 
were  admissible  in  evidence  touching  the  alleged 
indebtedness.  They  were  not,  however,  admis- 
sible for  the  purpose  of  proving  any  item  of 
set-off  or  payment,  but  it  was  competent  to  in- 
troduce them  in  connection  with  other  evidence 
that  all  the  items  contained  therein  were  in- 
cluded in  a  settlement  made  with  plaintiff  be- 
fore suit. — Slade  v.  Leonard,  75  Ind.  171. 

[1]  (Sop.  1881) 
In  an  action  against  a  railroad  company, 
entries  in  its  private  books,  though  made  at  the 
time,  are  not  admissible  in  evidence  for  it, 
though  they  may  be  used  as  memoranda  to 
refresh  the  memory  of  those  who  made  them.— 


Pittsburg,  O.  ic  St.  L.  R.  Co.  t.  Noel,  77  Ind. 
110. 


[j]     (Sap.  1888) 
Entries  in  the  books  of  a  bank  are  admis- 
sible,  especially   when  against   the  interest  of 
the  bank.— Johnson  v.   Culver,   116  Ind.   278, 
19  N.  E.  129. 

[k]     (Sup.  1889) 

Plaintiff,  in  an  action  against  his  partner 
who  prosecuted  him  for  larceny  in  disposing 
of  the  firm's  stock,  having  asserted  that  he  had 
a  right  to  sell  the  stock,  as  defendant  was  in- 
debted to  him,  and  that  defendant  had  so 
erased  and  changed  the  accounts  on  the  books 
as  to  show  that  nothing  was  due,  the  books 
were  competent  evidence  for  the  inspection  of 
the  jury.— Peden  v.  Mail,  118  Ind.  560,  20  N. 
B.  446. 

[1]  (Sap.  1890) 
Original  entries  made  by  the  proper  offi- 
cers in  the  books  of  a  bank,  showing  the  ac- 
count of  a  depositor,  are  competent  evidence, 
though  some  of  the  persons  making  the  entries 
are  dead,  some  out  of  the  state,  and  the  others 
have  no  recollection  of  the  facts.— Culver  v. 
Marks,  122  Ind.  554,  23  N.  E.  1086,  17  Am. 
St.  Rep.  377,  7  L.  R.  A.  489. 

It  is  not  error  to  permit  a  statement  of  a 
depositor's  account  made  from  the  bank's  books 
by  an  expert  accountant  to  be  read  in  evidence, 
where  the  books  are  also  in  evidence,  and  the 
accountant  is  examined  as  a  witness.- Id. 

[m]     (App.  1892) 

In  a  suit  against  a  bank  for  an  alleged 
deposit,  as  shown  in  plaintiff's  bank  pass  book, 
the  court  properly  refused  to  allow  defendant 
to  read  in  evidence  the  bank  ledger  showing 
plaintiff's  account.— First  Nat.  Bank  of  Porter 
County  V.  Williams,  4  Ind.  App.  501,  31  N.  E. 
370. 

Where  the  amount  sued  for  was  an  alleged 
deposit  entered  in  plaintiflTs  pass  book  by  de- 
fendant bank,  and  plaintiff's  account  as  con- 
tained in  such  pass  book  was  placed  in  evi- 
dence, the  court  properly  charged  that  the  jury 
might  '^consider  the  position  of  the  account  as 
shown  in  that  book,  and  the  manner  of  plac- 
ing it  as  you  have  seen  it  on  the  book."— Id. 

[n]  (App.  1894) 
On  an  issue  as  to  whether  plaintiff,  C, 
was  doing  business  with  G.  as  a  firm,  at  a  cer- 
tain time,  the  books  of  a  concern  with  whom  it 
was  claimed  C.  and  G.,  as  such  partners,  did 
business,  and  which  contained  accounts  of  C. 
and  G.,  were  admissible  in  evidence  for  de- 
fendant, the  entries  having  been  made  by  a  dis- 
interested person,  in  the  usual  course  of  buHi- 
ness,  who  testified  as  to  their  truthfulness, 
though  stating  that  the  particulars  had  escaped 
his  recollection,  plaintiff  being  the  only  person 
familiar   with    the   entire   circumstances. — Cle^ 
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land  ▼.  Applegate,  8  Ind.  App.  4d9,  35  N.  E. 
1108. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  ||  1432-1483. 
See,  also,  17  Cyc.  pp.  365-398;    notes,  52 

L.  R.  A.  546,  689,  833;   2  L.  R,  A.  (N. 

S.)  401;   note.  15  Am.  Dec.  191. 


$  355.  PriTate    memorand*    and    state- 
meats  in  seaeraL 
See  Mechanics*  Liens,  {  317. 

Parol   or  extrinsic   evidence   to    contradict   or 
vary,  see  post,  §  410. 

[a]  (Svp.  1859) 

Tliere  was  a  regular  award  signed  by  the 
three  arbitrators;  then  a  paragraph  in  ques- 
tion in  the  case  as  to  a  certain  settlement  of 
certain  claims,  signed  by  the  three;  then  an- 
other paper  explaining  and  showing  that  the 
I)aragraph  was  of  matters  not  submitted,  and 
not  embraced  in  the  body  of  the  award,  and 
signed  by  two.  To  prove  the  facts  substantial- 
ly recited  in  the  last  paper,  the  two  arbitra- 
tors were  called  on  a  trial  nine  years  after 
the  award.  One  of  them  agreed  with  the  pa- 
per, and  said  it  was  signed  about  an  hour 
after  the  award,  for  the  purpose  of  explaining 
the  last  paragraph  of  it.  The  other  arbitrator 
differed  in  his  testimony  as  to  the  facts,  but 
agreed  as  to  the  time  and  purpose  of  signing 
the  third  paper.  Held,  that  the  paper  was  ad- 
missible as  a  record  of  the  facts  made  by  both 
witnesses  at  the  time,  and  that  it  might  aid 
the  jury  in  weighing  the  discordant  testimony 
of  the  two.— McCullough  v.  McCuUough,  12 
Ind.  487. 

[b]  (Sup.  1863) 

In  a  suit  on  a  parol  contract,  a  written 
memorandum  thereof,  signed  only  by  the  plain- 
tiff, is  admissible  to  establish  its  terms  or  as 
a  link  in  the  evidence,  if  any  collateral  cir- 
cumstances can  show,  or  raise  a  sufficient  pre- 
sumption of.  assent  thereto  by  the  defendant. — 
Cook  T.  Anderson,  20  Ind.  15. 

[c]  (Svp.  1885) 

Although  a  contract  partly  written  and 
partly  oral  becomes  a  mere  verbal  contract, 
yet  the  writing  is  admissible  in  evidence,  just 
as  a  letter  might  be  in  a  contract  not  evi- 
denced in  whole  or  in  part  by  a  written  in- 
strument.—Tomlinson  V.  Briles,  101  Ind.  538, 
1  N.  E.  63. 

[d]  (Svp.  1886) 

Where,  in  an  action  against  a  county 
school  superintendent  for  refusing  to  grant  a 
license,  the  defendant,  being  called  as  a  wit- 
ness by  the  plaintiff,  refers  to  fragmentary 
and  unsigned  memoranda  of  the  questions  and 
answers  of  the  applicant,  the  plaintiff  is  not 
entitled  to  put  such  memoranda  in  evidence. — 
Elmore  v.  Overton,  104  Ind.  548,  4  N.  B. 
197,  54  Am.  Rep.  34.3. 


For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  {§  1444,  1484- 

1491. 
See,  also,  13  Cyc.  p.  307;   17  Cyc.  pp.  399, 

400;   note,  41  L.  R.  A.  449. 

S  357.  I«ettersy  telesrama,  and  otlier  oor« 
respondenee. 

As  hearsay  evidence,  see  ante,  {  318. 
As  self-serving  declarations,  see  ante,  {  271. 
(Competency  as  evidence,  see  ante,  §  215. 
Preliminary    evidence    for    authentication,    see 

post,  §  378. 
Presumptions  as    to   mailing   and  delivery   of 

letters,  see  ante,  {  71. 
Secondary  evidence,  see  ante,  {  168. 

[a]  (Sup.  1885) 
A  contract  may  be  embraced  in  letters  con- 
stituting a  correspondence  between  the  parties, 
and  such  letters  are  admissible  for  the  purpose 
of  proving  the  contract  and  its  terms  and  con- 
ditions.—Thames  Loan  &  Trust  Co.  v.  BevlUe^ 
100  Ind.  309. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  S|  1492-1499. 
See,  also,  17  Cyc.  pp.  406-412;   note,  44  L. 
R.  A.  438;   note,  38  Am.  Rep.  5. 

S  358.  Maps,  plats,  amd  diasrams, 

[a]  (Svp.  1865) 

In  a  suit  by  the  owners  of  certain  lots 
in  the  city  of  Vincennes  to  enjoin  the  city  from 
opening  a  street,  alleging  that  the  line  of  the 
street  as  surveyed  and  about  to  be  opened  was 
incorrect,  the  city  offered  in  evidence,  to  es- 
tablish the  line  of  the  street,  the  record  of  a 
plat  of  the  city  made  in  1821,  and  recorded  in 
the  deed  records  of  the  county.  It  did  not 
appear  by  what  authority  the  survey  was  made, 
nor  was  the  plat  acknowledged  or  proved  so 
as  to  entitle  it  to  record.  Held,  that  the  rec- 
ord of  the  plat  was  not  admissible  in  evidence. 
—Allen  V.  City  of  Vincennes,  25  Ind.  531. 

[b]  (Svp.  1883) 

In  ejectment  for  part  of  a  city  lot,  the 
recorded  plat  of  the  lot  is  proper  evidence  for 
plaintiff.— Meikel  v.  Greene,  94  Ind.  344. 

[c]  (Svp.  1889) 

There  is  no  error  in  excluding  the  record 
of  a  plat  purporting  to  be  that  of  a  town, 
where  the  plat  bears  no  date,  is  not  acknowl- 
edged, nor  does  the  date  of  record  appear,  and 
another  plat,  identical  with  the  one  excluded, 
is  admitted.— City  of  Huntington  v.  Hawley, 
120  Ind.  502,  22  N.  E.  326. 

[d]     (Svp.  1S99) 

A  map  made  by  a  drainage  company,  and 
placed  on  file  in  the  county  auditor's  office,  not 
being  an  ancient  map,  is  not  admissible  against 
one  who  does  not  deraign  title  through  such 
company.— Ellison  y.  Branstrator,  54  N.  R 
4.33,  1.53  Ind.  146. 
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§  3«4 


An  unofficial  tracing  or  copj  of  a  map  is 
not  admissible  in  evidence. — Id. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1500-1508. 
See,  also,  17  Cyc.  p.  412. 

^359.  Photosraplis  and   otlieT  pletnrea. 

[a]  (App.  1902) 

Where  in  a  change  of  highway  proceeding 
the  cost  and  damages  incident  to  the  change 
were  pertinent  to  the  issue,  the  photograph  of 
a  dwelling  house,  in  front  of  which  a  strip  of 
land  was  to  be  appropriated,  was  competent 
in  evidence,  as  showing  the  character  of  the 
improvements  affected  by  the  change.— Raab  v. 
Roberts,  64  N.  B.  618,  65  N.  E.  191,  30  Ind. 
App.  6. 

[b]  (App.  1904) 

Photographs  of  the  part  of  the  street  where 
the  accident  occurred,  showing  the  stump  which 
frightened  the  horse,  are  admissible,  with  evi- 
dence that  there  had  been  no  material  change 
in  the  appearance  of  the  place,  and  that  the 
photographs  correctly  represented  it  at  the  time 
of  the  accident— City  of  Huntington  v.  Lusch, 
70  N.  B.  402,  33  Ind.  App.  476. 

[c]  (App.  1905) 

Photographs  of  a  building  are  admissible 
in  evidence  on  proof  that  the  appearance  of  the 
building  was  correctly  represented  thereby. — 
Huntington  Light  &  Fuel  Co.  v.  Beaver,  73 
N.  E.  1002,  37  Ind.  App.  4. 

[d]  (App.  1906) 

In  an  action  against  a  railroad  for  wrong- 
ful death  at  a  crossing,  photographs  of  the 
crossing  and  surroundings  were  admissible  in 
evidence,  where  the  witness  taking  the  same 
testified  that  they  were  correct  reproductions 
of  the  surroundings  as  they  then  wei*e;  the 
points  from  which  the  photographs  were  taken 
going  to  their  value  as  evidence,  but  not  to 
their  admissibility.— New  York,  C.  &  St.  L. 
R.  Co.  V.  Robbins,  76  N.  E.  804,  38  Ind.  App. 
172. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  BKid.  §§  1500-1512. 
See,  also,  17  Cyc.  pp.  414-420 ;   note,  78  C. 

C.  A.  145;   note,  35  L.  R.  A.  802;    note, 

75  Am.  St.  Rep.  468. 

S  360.  S(ooks  and  oilier  printed  pnblloa- 
tlons. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1513-1520. 
See,  also,   17  Cyc.  pp.  421-425;    note,  17 

L.  R.  A.  851;    note,  90  Am.  Dec.  258; 

notes,  38  Am.  Rep.  578;    39  Am.  Rep. 

416. 

S  362.  —  Statnteg ,  law  reports,  and  le- 
gal text-books, 
[al     (Sap.  1858) 

The  books  of  reports  of  decisions  of  the 
supreme  court  of  a  sister  state  are  admissible 


to    prove    the    common    law    of   such   state.— 
Billingsley  v.  Dean,  11  Ind.  331. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  1515. 
See,   also,   17  Cyc.   p.  424;    note,  51   Am. 
Rep.  680. 

$  364.  Mortality  tables   and   tables 

of  ezpeetaney  of  life. 

In  actions  for  causing  death,  see  Death,  §  71. 
In  actions  for  wrongful  discharge  of  insurance 

agent,  see  Insurance,  §  85. 
Relevancy  of  evidence  as  to  expectancy  of  life 

of  person  injured,  see  Damages,  §  167. 

[a]  (Sap.  1895) 

The  Carlisle  tables  are  admissible  to  show 
the  expectancy  of  life.— Louisville,  N.  A.  & 
C.  R.  Co.  V.  Miller,  141  Ind.  533,  37  N.  E. 
343. 

[b]  (App.  1897) 

Life  tables  are  admissible,  not  as  fixing  the 
expectancy  of  the  life  of  the  particular  person, 
or  as  forming  a  legal  basis  for  a  calculation, 
but  as  furnishing  some  evidence,  to  be  consid- 
ered by  the  jury  in  connection  with  all  other 
pertinent  evidence,  in  ascertaining  the  probable 
duration  of  the  life  in  question.— Smiser  v. 
State  ex  rel.  King,  47  N.  E.  229,  17  Ind.  App. 
519. 

The  admission  of  life  tables  in  evidence,  in 
an  action  on  a  saloonkeeper's  bond  for  causing 
the  death  of  plaintiff's  husband,  is  not  error 
though  the  expectation  of  life  as  based  on  such 
tables  is  that  of  a  healthy  person,  and  the  evi- 
dence showed  that  plaintiff's  husband  was  dis- 
eased.—Id. 

[c]  (Sup.  1907) 

In  an  action  for  permanent  injuries  to  a 
railroad  employ^,  it  was  not  error  for  the  court 
to  admit  the  Carlisle  Tables  of  Mortality  in  evi- 
dence-Pittsburgh, C,  C.  &  St.  L.  R.  Co.  V. 
Lightheiser,  108  Ind.  438,  78  N.  E.  1033. 

[d]  (Sup.  1907) 

In  an  action  for  personal  injuries,  expect- 
ancy tables  are  properly  admitted  in  evidence- 
Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  V.  Ross,  80 
N.  E.  845,  169  Ind.  3. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  {  1520 ;  33  Cent. 
Dig.  Life  Est.  §  4. 
See,  also,  1  Cyc.  p.  296,  17  Cyc.  p.  422. 

(D)  PRODUCTION,  AUTHENTICATION, 
AND  EFFECT. 

Competency  of  parties  or  persons  interested  to 
testify  as  to  written  instruments  to  which 
person  deceased  or  incompetent  was  party, 
see  Witnesses,  f  164. 

In  criminal  prosecutions,  see  Criminal  Law, 
|§  44(V442,  444. 

Production  and  inspection  before  trial,  see  Dis- 
covery, §§  80-107. 
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Production  of  bond,  note,  or  other  obligation 
secured  by  mortgage,  in  action  to  foreclose, 
see  Mortgages,  {  464. 

§  366.  Pnblie  doenments,  records,  ezein- 
pliflcations,  or  official  copies. 
[a]     (Svp.  1828) 
A  satisfaction  of  a  judgment  entered  on  a 
justice's  docket,   purporting   to  have  been  ex- 
ecuted   by  the   justice,   is  inadmissible  in   an 
action    against   him    for   the   proceeds   of   the 
judgment,   without   proof  of   its  execution  by 
him.-— Modisett  v.  Governor  ex  rel.  Williams,  2 
Blackf.  135. 

[b]  The  final  entry  of  a  judgment  on  the  rec- 
ord, without  showing  any  of  the  previous  files 
or  proceedings  on  which  it  should  have  been 
based,  is  insufficient  proof  of  a  valid  judgment. 
—(Sup.  1837)  Foot  V.  Glover,  4  Blackf.  313; 
(1884)  Brown  v.  Eaton,  08  Ind.  591. 

re]     (Sap.  1837) 

The  seal  of  the  general  land  oflSce,  and  the 
signature  of  the  commissioner  thereof  to  copies 
of  papers  required  by  law  to  be  deposited  in 
that  office,  prima  Tacie  prove  themselves. — 
Harris  v.  Doe  ex  dem.  Bamett,  4  Blackf.  369. 

[d]  (Sap.  1838) 

A  patent  for  United  States  land,  appear- 
ing to  be  signed  by  the  president  and  counter- 
signed by  the  commissioner  of  the  general  land 
office,  and  verified  by  the  seal  thereof,  is  ad- 
missible without  proof  of  its  execution. — Bow- 
ser V.  Warren,  4  Blackf.  522. 

[e]  (Sap.  1853) 

A  subscriber  to  stock  of  a  railroad  com- 
pany cannot  require  the  production  of  the  arti- 
cles of  association  subscribed  by  him,  and  upon 
which  he  is  sued,  if  they  are  filed  in  the  of- 
fice of  the  secretary  of  state.— Eakright  v.  Lo- 
gansport  &  N.  I.  R.  Co.,  13  Ind.  404. 

[f]  (Sap.  1865) 

A  properly  certified  copy  of  an  affidavit 
which  had  been  filed  in  the  Supreme  Court  as 
the  basis  of  a  motion  to  reinstate  a  cause  which 
had  been  dismissed  was  given  in  evidence 
against  the  party  who  had  made  it  in  an  ac- 
tion in  the  lower  court.  Held,  that  as  it  did 
not  appear  that  any  motion  was  made  on  the 
affidavit  to  reinstate  the  case,  and,  as  the  case 
dismissed  was  no  longer  in  fieri,  the  affidavit 
was  not  the  fragment  of  a  record,  but  an  iso- 
lated paper.— Thom  v.  Wilson's  Ex'r,  24  Ind. 
323. 

[g]  (Sap.  1866) 

The  introduction  in  evidence  of  the  record 
of  the  judgment  only,  without  a  transcript  of 
the  record  of  the  proceedings  in  the  case,  show- 
ing jurisdiction  in  the  court  rendering  the  judg- 
ment, and  that  the  judgment  itself  was  within 
the  relief  sought,  is  not  a  sufficient  showing  of 
title  in  the  purchaser  at  a  sheriff's  sale  under 
the  judgment. — Glidewell  v.  Spaugh,  26  Ind. 
319. 


[h]     (Sap.  1868) 

A  tract  book  kept  in  a  recorder's  office  ad- 
mitted in  evidence  had  the  following  heading: 
"List  of  Lands  Sold  in  That  Part  of  Dela- 
ware County  Lying  in  the  Indianapolis  Dis- 
trict, from  the  First  Sale  up  to  the  1st  of  Jan- 
uary, 1841."  And  the  following  certificates  of 
authentication  were  attached  thereto:'  "Audi- 
tor's Office,  Indianapolis,  April  27th,  1841.  I. 
Morris  Morris,  Anditor  of  Public  Accounts,  do 
hereby  certify  that  the  foregoing  list  of  lands  is 
correctly  transcribed  from  the  tract  book  on  file 
in  my  office.  M.  Morris  A.  P.  A."  Hdd,  that 
this  was  a  sufficient  authentication  under  the 
act  of  March  6,  1861  (2  Gav.  &  H.  Rev.  St.  p. 
181,  I  1).— Keesling  v.  Truitt,  30  Ind.  306. 

[1]  (Sap.  1873) 
The  record  of  a  domestic  court  of  general 
jurisdiction  need  not  show  affirmatively  juris- 
diction over  the  persons  of  the  parties  to  au- 
thorize its  introduction  in  evidence  in  a  collat- 
eral proceeding.— Gavin  v.  Graydon,  41  Ind. 
559. 

[Jl  (Sap.  1874) 
The  authenticity  of  the  jurat  of  a  justice 
of  the  peace  may  be  proved  by  parol  evidence, 
and  the  fact  that  a  party  was  a  justice  of  the 
peace  may  also  be  proved  by  parol  evidence 
that  he  acted  as  such  officer.— Fisher  r,  Hamil- 
ton, 49  Ind.  341. 

[k]      (Sap.  1875) 

In  an  action  to  enforce  an  assessment  on 
realty,  an  appointment  of  the  assessor  made 
by  a  judge  in  vacation,  and  written  on  the 
petition  or  on  a  separate  paper,  and  signed  by 
him,  is  inadmissible  in  evidence  without  proof 
of  its  genuineness.— Bannister  v.  Grassy  Fork 
Ditching  Ass*n,  52  Ind.  178. 

[1]     (Sap.  1876) 

In  a  suit  for  the  breach  of  the  covenants  in 
a  deed  from  defendant  to  plaintiff,  who  founds 
his  claim  for  damages  on  a  previous  conveyance 
of  the  land  by  the  sheriff  to  a  third  person, 
the  sheriff's  deed  is  admissible  in  evidence  as  a 
link  in  the  chain  of  title,  but  is  not  of  itself 
sufficient  to  prove  the  sale,  without  also  intro- 
ducing the  judgment  and  execution.— Xichol  v. 
McCalister,  52  Ind.  586. 

[m]     (Sap.  1881) 

A  sheriff's  deed  cannot  be  given  in  evi- 
dence without  producing  the  judgment  and  exe- 
cution under  which  the  sale  was  made,  such 
documents  being  necessary  to  show  that  the 
sheriff  had  authority  to  sell.— Teal  v.  Langs- 
dale,  78  Ind.  339. 

[n]  (Sap.  1881) 
The  rule  against  the  admission  in  evidence 
of  detached  parts  of  the  record  extends  only  to 
such  matters  as  are  properly  and  strictly  a  part 
of  it,  and  not  as  to  matters  which  are  merely 
collateral,  though  connected  with  the  pi-oceed- 
ings.— Bennett  v.  Gaddis,  79  Ind.  347. 
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[o]      (Svp.  1881) 

The  reading  in  evidence  of  a  decree  of 
foreclosure,  without  production  of  the  complaint 
Hud  other  pleadings,  together  with  an  execution 
and  return  of  sale  of  land,  and  the  sheriflTs 
deed  based  thereon,  is  sufficient  to  support  the 
sale,  and  show  title  in  the  purchaser,  as  against 
a  party  claiming  title  through  the  judgment  de- 
fendant—Woolen V.  Rockafeller,  81  Ind.  208. 

[p]     (Svp.  1882) 

One  who  produces  an  administrator's  deed 
In  evidence  must  show  that  its  execution  was 
authorized.— La  Plante  v.  Lee,  83  Ind.  155. 

[q]  (Svp.  1884) 
In  an  action  to  foreclose  a  mortgage,  a 
transcript  of  the  record  of  an  action  between 
some  of  the  parties  is  properly  excluded,  where 
It  appears  that  in  the  action  of  which  it  was  a 
record  an  amended  complaint  was  filed  which 
was  not  set  forth  and  the  finding  and  the  judg- 
ment refer  to  the  complaint,  and  without  it 
they  were  unintelligible.- Ellis  v.  Johnson,  96 
Ind.  3T7. 

[r]  (Svp.  1884) 
In  an  action  against  an  administrator  and 
his  sureties  on  his  bond  to  recover  money  al- 
leged to  have  been  received  on  the  sale  of  real 
estate,  it  was  error  to  exclude  the  records  and 
files  relating  to  such  sale  made  by  defendant 
v.hile  administrator  on  the  ground  that  there 
was  no  proof  that  such  files  were  a  record  of 
the  circuit  court,  as  the  files  themselves  fur- 
nished presumptive  evidence  of  such  fact.— 
State  ex  rel.  Wells  v.  Lindley,  98  Ind.  48. 

[8]  (Svp.  1884) 
The  report  of  a  judicial  sale  is  admissible 
1n  evidence  without  proof  of  its  identity  by  an 
entry  in  the  order  book,  as  such  report,  found 
among  the  papers  in  the  case,  and  purporting 
to  be  the  original  report,  is  prima  facie  gen- 
uine.—Hammann  y.  Mink,  99  Ind.  279. 

[t]  (Svp.  1885) 
Where  the  record  of  proceedings  for  the 
reinstatement  of  a  lost  record  showed  an  ap- 
pearance, a  default,  and  that  process  had 
"been  served  on  the  defendants,  it  was  admis- 
sible, though  it  did  not  contain  a  copy  of  the 
summons  and  service  thereof,  as  the  appear- 
ance was  a  waiver  of  objections  to  the  process. 
— Dehority  v.  Wright,  101  Ind.  382. 

[u]     (Svp.  1887) 

A  deed  purporting  to  be  granted  under  a 
-statute  authorizing  a  county  to  convey  land  to 
the  state  in  payment  of  county  indebtedness 
Is  not  admissible  in  evidence  without  proof 
that  the  lands  conveyed  belonged  to  the  county, 
and  were  within  the  provisions  of  the  statute. 
—Wines  v.  Woods,  109  Ind.  291,  10  N.  E. 
399. 

[V]     (Svp.  1891) 

An  assessment  list  is  not  admissible  in 
evidence  without  preliminary  proof  of  its  iden- 
tity.—Tyres  V.  Kennedy,  126  Ind.  523,  26  N. 
E.  394. 


[w]     (App.  1892) 

A  record  is  an  entire  thing,  and,  if  admis- 
sible for  any  purpose,  all  its  parts  are  to  be  re- 
ceived.—Dygert  V.  Dygert,  29  N.  E.  490,  4  Ind* 
App.  276. 

[x]    (Svp.  1893) 

A  recital  in  the  bill  of  exceptions  that 
"plaintiff  offered  to  read  in  evidence  the  files 
and  papers  in  a  cause  tried  before"  a  justice 
of  the  peace  is  not  an  identification  of  such 
files,  but  a  statement  by  way  of  designation  for 
the  record  on  appeal,  and  is  not  a  finding  that 
such  files  were  genuine.— Bridges  v.  Branam, 
133  Ind.  488,  33  N.  Bl  271. 

[y]      (App.  1908) 

In  an  action  on  a  promissory  note  against' 
the  maker  and  surety  thereon,  where  it  appears 
that  on  a  former  trial  the  finding  was  against 
plaintiff,  who  thereafter  was  granted  a  new 
trial  upon  a  motion  supported  by  his  affidavit 
that  at  the  time  of  the  trial  he  was  unable  to 
learn  the  whereabouts  of  the  maker,  who  since 
had  returned  and  was  then  present  in  court  and 
would  testify  to  the  surety's  signing  the  note 
at  the  maker's  request,  and  the  maker's  affida- 
vit that  he  and  his  codefendant  signed  the  note 
as  maker  and  surety,  respectively,  plaintiff's 
affidavit  being  a  part  of  the  record,  complete 
within  itself,  its  relevancy  not  being  question- 
ed, may  be  read  in  evidence  by  defendant,  beina 
unobjectionable  on  the  ground  that  the  motion 
for  a  new  trial  and  the  affidavits  constituted  a 
written  instrument,  a  part  of  which  was  not 
admissible,  unless  all  was  offered  and  admitted. 
— Closson  V.  Bligh,  41  Ind.  App.  14,  83  N.  E. 
263. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1521-1539. 

$  368.   Compellins  prodvetioa  by  adTerse 
party. 

Compelling  production  by  witness,  see  Wit- 
nesses, S  16. 

Privilege  of  witness  as  to  production,  see  Wit- 
nesses, f  298. 

[a]  (Svp.  1850) 

When  a  party  is  entitled  to  the  inspec- 
tion of  the  original  papers  referred  to  by  the 
pleadings  in  general  terms,  -it  may  be  obtain- 
ed by  motion,  but  it  is  not  necessary  that  prof- 
ert  should  be  made  of  such  originals.— Cecil  v. 
Dynes,  2  Ind.  266. 

[b]  (Sap.  1861) 

2  Rev.  St.  pp.  97,  98,  providing  that  the 
court  may,  upon  motion,  compel,  by  order,  ei- 
ther party  to  produce  at  or  before  the  trial 
any  book,  paper,  or  document  in  his  possession 
Or  power,  upon  a  reasonable  notice  to  .the  ad- 
verse party,  and  that  the  court  may,  under 
proper  restrictions,  upon  due  notice,  order  ei- 
ther party  to  give  the  other,  within  a  specified 
time,  an  inspection  and  a  copy  of  any  book, 
or  part  thereof,  paper,  or  document  in  his  pos- 
session   or   under   his    control,   containing   evi- 
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dence  relating  to  the  merits  of  the  action  or 
to  the  defense  therein  do  not  operate  to  change 
the  common-law  rule  that,  where  the  form  of 
action  or  the  pleading  gives  the  party  notice 
to  be  prepared  to  produce  a  written  instru- 
ment, no  other  notice  to  produce  is  necessary. 
—Silvers  v.  Junction  R.  Co.,  17  Ind.  142. 

2  Rev.  St  pp.  97,  98,  provide  that  the 
court  or  judge  thereof  may,  upon  motion,  com: 
pel,  by  order,  either  party  to  produce  any  book, 
paper,  or  document  in  his  possession  or  pow- 
er, and  that,  if  not  produced,  parol  evidence 
may  be  given  of  their  contents.  It  further 
provides  that  the  court  may,  on  proper  restric- 
tions, upon  due  notice,  order  either  party  to 
give  the  other  an  inspection  and  a  copy  of  any 
book,  or  part  thereof,  paper,  or  document,  in 
his  possession  or  under  his  control,  containing 
evidence  relating  to  the  merits  of  the  action, 
or  the  defense  therein,  and  that,  if  compliance 
with  the  order  be  refused,  the  court  may  ex- 
clude such  evidence,  or  punish  the  party  re- 
fusing, or  both.  2  Rev.  St.  p.  120,  provides 
that  an  action  may  be  dismissed  without  prej- 
udice by  the  court  for  disobedience  by  the 
plaintiff  of  an  order  concerning  the  proceed- 
ings in  the  action.  Heldt  that  the  three  provi- 
sions must  be  construed  together,  as  authoriz- 
ing the  court,  upon  disobedience  to  an  order 
to  produce  papers,  to  allow  parol  evidence  to 
be  given  of  their  contents,  or  to  exclude  the 
evidence,  or  to  punish  the  party  refusing,  and, 
if  the  disobedience  be  by  the  plaintiff,  to  dis- 
miss the  suit  without  prejudice.— Id. 

[c]  (Svp.  1862) 

Under  2  Rev.  St.  pp.  97,  98,  §§  305,  30G, 
a  party  to  an  action  cannot  be  compelled,  by 
service  of  a  subpoena  duces  tecum  issued  ex 
parte,  to  produce  his  books  on  the  trial.  An 
order  by  the  court  or  a  judge  thereof  is  neces- 
sary.—Duke  V.  Brown,  18  Ind.  111. 

[d]  (Sup.  1890) 

The  fact  that  an  order  for  the  production 
of  books  and  papers  was  too  broad  is  not  re- 
versible error  where  it  does  not  appear  that  ir- 
relevant or  improper  parts  of  the  books  or  pa- 
pers  were  used  as  evidence.— Cleveland,  C,  C. 
&  I.  Ry.  Co.  V.  Closser,  126  Ind.  348,  26  N. 
E.  159,  9  L.  R.  A.  754,  22  Am.  St.  Rep.  593. 

[e]      (App.  1895) 

Refusal  to  compel  a  party  to  produce  cer- 
tain books  on  the  trial  is  not  error  if  such  party 
was  neither  notified  of  the  motion,  as  required 
by  Rev.  St.  1894,  §  487  (Rev.  St.  1881,  §  479), 
nor  was  present  in  person  or  by  counsel  when 
the  motion  was  made. — Globe  Ace.  Ins.  CJo.  v. 
Helwig,  13  Ind.  App.  539,  41  N.  E.  976»  55 
Am.  St  Rep.  247. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.   Evid.  §§   1540-1558; 

17  Cent.  Dig.  Dismissal,  I  119. 
See,  also,  16  Cyc.  pp.  1266-1268;    17  C^rc. 

pp.  457-464;   note,  15  L.  R.  A.  138. 


§  369.  Prelinilnary  evidenee  for  anthea- 
tication. 

Acknowledgment  as  affecting  admissibility  of 
instrument,  see  Acknowledgment,  {  54. 

Unacknowledged  instruments  as  evidence,  see 
Acknowledgment,  {  5. 

For  Cases  from  Other  States, 

-See  20  Cent.   Dig.  Evid.  §{  1538,  1559- 

1657. 
See,  also,  17  Cyc.  pp.  425-442;    notes,  35 
L.  R.  A.  321,  44  L.  R.  A.  142. 

§  370.  —  Keceiiity  in  seaeraL 
[aj  (Sap.  1830) 
A  paper  purporting  to  be  an  affidavit  made 
before  a  justice  of  the  peace  in  another  county 
is  not  admissible  in  evidence  without  proof 
of  its  authenticity.— Hagaman  v.  Stafford,  2 
Blackf.  351. 

[b]  (Sup.  1834) 

Where  a  justice  of  the  peace  was  sued  for 
neglect  in  failing  to  file  a  transcript  in  time, 
the  fact  that  the  justice  filed  an  appeal  bond  in 
the  clerk's  office  after  the  time  limited  preclud- 
ed him  from  requiring  the  plaintiff  to  prove  ita 
execution.— Ingram  v.  Flasket,  3  Blackf.  450. 

[c]  (Sap.  1887) 

To  make  a  verified  answer  to  a  bill  of  dis- 
covery admissible  in  evidence  in  an  action  at 
law,  it  should  be  phown  that  it  was  filed  as 
such,  and  the  signature  of  the  party  thereon 
shown  to  be  genuine,  as  well  as  the  signature 
of  the  officer  before  whom  it  was  sworn  to. 
— Doughton  V.  Tillay,  4  Blackf.  433. 

[d]  (Sap.  1837) 

An  instrument  in  writing,  not  set  out  in 
the  pleadings,  if  offered  in  evidence,  must  be 
proved.— Smith  t.  Scantling,  4  Blackf.  443. 

[e]  The  certificate  of  an  acknowledgment  is 
no  proof  of  the  execution  of  a  deed,  but  proof 
must  be  made  by  the  subscribing  witnesses.— 
(Sup.  1838)  Bowser  v.  Warren,  4  Blackf.  522 ; 
(1839)  MuUis  T.  Cavins,  5  Blackf.  77. 

[f]  (Sap.  1843) 

In  assumpsit  against  A.  and  B.  the  plain- 
tiff offered  in  evidence  {t  paper  purporting  to 
be  an  answer  of  A.  to  a  bill  in  chancery  filed 
against  him  and  B.  in  the  Clark  circuit  court. 
There  was  no  proof  of  A.'s  signature  to  the 
paper,  nor  that  it  was  entitled  to  the  character 
given  to  it  by  the  plaintiff.  Held,  that  the 
evidence  was  inadmissible.— Johnson  v.  Prath- 
er,  6  Blackf.  411. 

[g]  (Sap.  1871) 

Under  Code,  |  283,  an  authenticated  copy 
of  a  constable^s  bond  is  admissible  in  evidence, 
without  proof  of  its  execution,  in  a  suit  on  the 
bond  against  the  administrator  of  one  of  the 
sureties,— Nutzenholster  v.  State  ex  rel.  Sum- 
ner, 37  Ind.  457. 

[h]     (Sap.  1873) 

Entries  in  corporate  books  of  the  proceed- 
ings of  the  corporation  are  inadmissible  in  evi- 
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dence  bj  simply  attaching  them  to  a  deposi- 
tion and  making  them  a  part  thereof,  since 
such  entries  must  be  authenticated  as  re- 
quired by  Code,  §  284,  requiring  that  the  pro- 
ceedings of  a  corporation  may  be  proved  by  a 
sworn  copy  of  the  record  of  such  proceedings. 
—King  T.  Enterprise  Ins.  Co.,  45  Ind.  43. 

[i]  (S«p.  1878) 
In  an  action  on  an  additional  guardian's 
bond,  the  bond  itself  may  be  given  in  evidence 
without  first  establishing  its  approval  by  the 
court,  as  evidence  of  the  latter  fact  may  be 
afterwards  given.— Allen  v.  State  ex  rel.  Ste- 
vens, 61  Ind.  268,  28  Am.  Rep.  673. 

[J]  (Sup.  1881) 
In  an  action  by  landlord  against  tenant 
to  recover  leased  property,  a  lease  referred  to 
in  the  complaint,  and  purporting  to  have  been 
executed  by  the  tenant,  may  be  used  in  evi- 
dence without  being  shown  to  have  been  so 
executed.— Leary  v.  Meier,  78  Ind.  303. 

[k]     (Sup.  1881) 

Under  an  answer  admitting  the  signature 
of  a  mortgage,  but  denying  its  delivery,  the 
admission  of  the  instrument  in  evidence  with- 
out first  proving  the  delivery  was  harmless  er- 
ror.—Kusler  V.  Crofoot,  78  Ind.  597. 

El]  (S«p.  1884) 
In  the  absence  of  statutes  on  the  subject, 
the  grantee  offering  a  deed  in  evidence  must 
prove  its  execution,  whether  it  has  been  ac- 
knowledged and  recorded  or  not,  especially  if 
its  execution  is  put  in  issue  by  a  plea  of  non 
est  factum.— Carver  v.  Carver,  97  Ind.  497. 

Fob  (Uses  from  Otheb  States, 

See  20  Cent.  Dig.  Evid.  f§  1538,  1559- 

1579,  1592. 
See,  also,  17  Cyc.  pp.  425-431;  note,  44  L. 

B.  A.  142. 

S  371.  Writings  collateral  to  lasves. 

[a]  (Sup.  1845) 
In  assumpsit  for  money  paid  by  the  plaintiff 
for  the  defendant's  use,  and  at  his  request,  on  a 
writing  obligatory  for  the  payment  of  money, 
payable  to  one  A.,  in  which  the  defendant  was 
principal  and  the  plaintiff  was  surety,  and 
which  the  plaintiff  had  to  pay,  the  plea  was  non 
assumpsit,  without  oath.  Held,  that  the  writ- 
ing obligatory,  not  being  the  foundation  of  the 
suit,  was  not  admissible  in  evidence  without 
proof  of  its  execution  by  the  defendant.— Jessup 
V.  Gray,  7  Blackf.  332. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  EVid.  §  1580. 
See,  also,  17  Cyc  p.  435. 

I  372.  —  Ancient  docnmenti. 
[a]     (Sup.  1822) 
A  deed  30  years  old  is  admissible  in  evi- 
dence  without    proof   of   its    execution.— Hen- 
thorn  V.  Doe  ex  dem.  Shepherd,  1  Blackf.  157. 


[b]  (Sap.  I860) 

Where  the  antiquity  of  the  writing  makes 
it  impossible  for  any  living  witness  to  swear 
that  he  ever  saw  the  party  write,  comparison 
with  documents  known  to  be  in  his .  handwriting 
is  admissible.— Cark  v.  Wyatt,  15  Ind.  271,  77 
Am.  Dec.  90. 

[c]  (Sup.  1882) 

In  a  suit  to  quiet  title  to  land  claimed  by 
a  railroad  company  as  a  right  of  way,  the  re- 
lease to  the  company  of  the  right  of  way,  which 
was  more  than  30  years  old,  was  properly  ad- 
mitted in  evidence — even  if  not  very  satisfacto- 
rily proved.— Jeffersonville,  M.  &  I.  R.  Co.  v. 
Oyler,  82  Ind.  394. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1613-1627. 
See,  also,  note,  9  Am.  St.  Rep.  302. 

§  373.  —  Form  and  infficieney  in  sen- 
eraL 

[a]  (Svp.  1847) 

In  an  action  on  a  bond  alleged  to  have 
been  executed  by  defendant  and  a  third  person, 
there  was  evidence  showing  that,  after  the 
third  person  had  signed  the  bond  with  the 
seals  attached  to  it,  it  was  shown  to  defendant 
by  plaintiff  and  that  he  said  it  was  all  right. 
The  witness  so  testifying  did  not  swear  posi- 
tively to  the  fact,  but  merely  to  the  best  of  his 
recollection  and  belief.  Held,  that  the  evidence 
was  sufficient  to  authorize  the  reading  of  the 
bond  to  the  jury.— Rhode  v.  Louthain,  8  Blackf. 
413. 

[b]  (S1IP.18G9) 

In  a  suit  on  a  county  treasurer's  official 
bond  against  the  principal  and  his  sureties,  the 
defense  of  the  sureties  was  in  effect  that  the 
bond  sued  on  was  not  their  deed.  The  plain- 
tiff, after  proving  the  genuineness  of  the  signa- 
tures of  the  defendants,  offered  the  bond  in  evi- 
dence, but  the  court  refused  to  admit  it  as 
against  the  sureties.  Held  to  be  error.— State 
ex  rel.  Griswold  v.  Blair,  32  Ind.  313. 

[c]  (Sup.  1873) 

Under  Prac  Act,  p.  284  (2  Gav.  &  H.  St. 
p.  184),  providing  that  the  acts  and  proceedings 
of  corporations  may  be  proved  by  a  sworn  copy 
of  the  record,  and  that  the  whole  shall  be  made 
by  the  person  having  the  legal  custody  of  such 
records,  entries  in  the  books  of  a  corporation 
cannot  be  admitted  in  evidence  on  behalf  of  the 
corporation  by  simply  attaching  them  to  a  dep- 
osition and  making  them  a  part  thereof,  where 
the  deponent  does  not  state  that  He  has  the 
legal  custody  of  the  books,  nor  that  the  copies 
are  true  and  full  copies  of  the  original  entries.— 
King  V.  Enterprise  Ins.  Co.,  45  Ind.  43. 

[d]  (Sup.  1880) 

Evidence  showing  that  an  indorsement  on 
a  lease  was  made  in  the  lessor's  office,  in  the 
due  course  of  business,  was  sufficient  prelim- 
inary  proof,   if  such  proof  was  necessary,   t«) 
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authorize  the  reading  of  the  indorsement  in  evi- 
dence.—Isbell  V.  Brinkman,  70  Ind.  118. 

[e]      (Sap.  1885) 

It  is  not  necessary,  to  entitle  a  written  in- 
strument to  be  read  in  evidence,  that  its  execu- 
tion should  be  proved  by  direct  evidence,  but 
it  will  be  sufficient  if  that  fact  is  fairly  infera- 
ble from  the  facts  and  circumstances  proved.— 
Forgerson  v.  Smith,  104  Ind.  246,  3  N.  E.  866. 

it]     (Sap.  1895) 

The  certificate  of  acknowledgment  is  suf- 
ficient prima  facie  evidence  of  the  execution  of 
a  mortgage  to  entitle  it  to  be  read  in  evidence. 
-Krom  V.  Vermillion,  143  Ind.  75,  41  N.  E. 
539. 

[g]     (Sap.  1907) 

Possession  of  a  note  by  plaintiff  in  an  ac- 
tion thereon  with  proof  of  defendant's  signa- 
ture authorizes  the  admission  of  the  note  in  evi- 
dence.—Digan  V.  Mandel,  167  Ind.  586,  79  N. 
E.  899,  119  Am.  St.  Rep.  515. 

[h]     (Sap.  1908) 

In  an  action  against  a  corporation  on  cor- 
porate notes  drawn  by  its  president,  in  which 
the  defense  is  non  est  factum,  the  notes  cannot 
be  admitted  in  evidence,  where  no  proof  is  made 
that  the  president  was  authorized  to  execute 
the  notes  in  the  name  of  the  corporation.— Elk- 
hart Hydraulic  Co.  v.  Turner,  370  Ind.  455,  84 
N.  E.  812. 

For  Cases  fbom  Other  States, 

See   20  Cent.    Dig.    Evid.   §§   1581-1586, 
1590,  1592,  1593,  1610,  1611. 

§  374.  —  Attesting  wltneiiei. 

[a]  (Sap.  1819) 

Where  the  subscribing  witness  on  a  bond 
is  dead,  proof  that  the  signature  is  his  is  suffi- 
cient to  make  the  bond  admissible  in  evidence.— 
Jones  V.  Cooprider,  1  Blackf.  47. 

If  the  attesting  witnesses  to  a  bond  reside 
in  another  state,  the  bond  will  be  received  in 
evidence  upon  proof  of  their  handwriting.— Id. 

[b]  (Sap.  1827) 

One  of  two  subscribing  witnesses  to  a  bond, 
being  called  to  prove  its  execution,  denied  his 
signature.  Held,  that  the  other,  if  he  could  be 
procured,  should  be  examined,  but,  if  he  could 
not  be  found,  secondary  evidence  might  be  re- 
sorted to.— Booker  v.  Bowles,  2  Blackf.  90. 

If  a  sul)8cribing  witness  deny  his  signature, 
the  case  stands  in  the  same  situation  as  if  his 
name  were  not  on  the  instrument. — Id. 

[c]  (Sap.  1828) 

The  subscribing  witness  to  a  deed  resided 
in  Ohio,  and  the  acknowledgment  had  been  tak- 
en before  the  mayor  of  Cincinnati.  Heldf  that 
the  deed  on  proof  that  the  grantor  had  execut- 
ed it,  and  that  the  witnesses  had  subscribed  it 
in  the  presence  of  the  witness,  was  admissible 
In  evidence.— Ungles  v.  Graves,  2  Blackf.  191. 


[d]  (Sap.  1S30) 

Parol  evidence  is  admissible  to  establish 
the  authenticity  of  an  affidavit  purporting  to 
be  made  before  a  justice  of  the  peace  in  an- 
other county.— Hagaman  v.  Stafford,  2  Blackf. 
351. 

[e]  (Sap.  1838) 

An  instrument  attested  by  witnesses  cannot 
be  used  in  evidence  by  merely  proving  the  hand- 
writing of  the  party  who  signed  it— Bowser  v. 
Warren,  4  Blackf.  522. 

The  execution  of  a  deed  cannot  be  proved 
by  proving  the  handwriting  of  the  grantor,  un- 
less the  absence  of  the  subscribing  witnesses  be 
accounted  for,  and  due  diligence  used,  without 
effect,  to  procure  proof  of  their  handwriting. 
-Id. 

[f]  (Sap.  i5«i; 

The  execution  of  a  written  instrument  must 
be  proved  by  the  subscribing  witnesses,  if  they, 
or  either  of  them,  can  be  had. — Sheets  v.  Du- 
four,  5  Blackf.  549. 

[g]  (Sap.  1844) 

Execution  of  a  deed  cannot  be  shown  by 
proof  of  the  handwriting  of  a  subscribing  wit- 
ness not  shown  to  be  dead,  or  out  of  the  state, 
or  otherwise  incapacitated  from  testifying. — 
Sampson  v.  Grimes,  7  Blackf.  17(J. 

[h]     (Sap.  1845) 

Where  the  attesting  witness  lives  out  of 
the  state,  secondary  evidence  ot  its  execution  is 
admissible.— State  ex  reL  Lowry  v.  Bodly,  7 
Blackf.  355. 

Proof  of  the  handwriting  of  a  nonresident 
witness  to  a  bond  may  be  made,  though  plain- 
tiff has  procured  and  filed  his  deposition  in  the 
case.— Id. 

[1]  (Sap.  1849) 
Proof  that  a  subscribing  witness  to  a  bond 
was  residing  out  of  the  state  when  last  heard 
from  by  one  who  was  well  acquainted  with  him 
is  prima  facie  proof  of  his  absence  from  the 
state,  so  as  to  render  proof  of  his  handwriting 
admissible.— Gordon  v.  Miller,!  Ind.  531,  Smith, 
297. 

[J]  (Sap.  1855) 
A  witness  called  to  prove  the  signature  of 
a  deed  executed  in  1837  testified  that  he  had 
known  the  grantor  18  or  20  years  ago,  and  was 
acquainted  with  his  handwriting;  that  he 
thought  the  signature  was  his,  but  could  not  be 
positive.  There  were  no  subscribing  witnesses, 
and  the  deed  was  executed  in  a  foreign  state. 
Held,  that  the  proof  was  sufficient.- Haynes  v. 
Thomas,  7  Ind.  38. 

[k]     (Sap.  1879) 

The  testimony  of  a  subscribing  witness  in 
whose  presence  an  assignment  of  a  policy^  pni^ 
ports  to  have  been  executed,  though  the  best. 


Tl&is  Disest  is  oompilsd  on  the  Xey-Nnmber  System. 


For  ezplaiiatio]u3i»CL  na] 

Digitized  by  VjOU' 


§1^- 


I  375 


£4  lad.  Dig.— Page  608] 


EVIDENCE,  X  (D). 


§383 


is  not  the  only,  evidence  that  may  be  given  of 
its  execution.— Pence  v.  Makepeace,  65  Ind.  345. 

Fob  Cases  from  Other  States, 

See  20  Cent.   Dig.  Evid.   H  1583,   1584, 

1587-1612. 
See,  also,  17  Cyc.  pp.  431-441;    notes,  35 

L.  R.  A.  321,  340. 

4  375.  Handwritiiis. 

By  attesting  witnesses,  see  ante,  {  374. 

l^OR  Cases  from  Other  States, 

See  20  Cent.  Dig.  EJvid.   ff  1501,  1602, 
1604,  1606. 

§  376.  «—  Books  of  acoount. 

[a]  (Sap.  1824) 

In  assumpsit  for  goods  sold  and  delivered, 
the  plaintiffs,  L.  and  others,  to  prove  their  de- 
mand, offered  in  evidence  certain  books  of  ac- 
count, proved  to  be  those  of  the  Steam-Mill 
Company.  Held,  that  the  books,  not  being  prov- 
ed to  be  the  plaintiffs*,  were  inadmissible.— 
Harrison  v.  Lagow,  1  Blackf.  307. 

[b]  (Sop.  1865) 

On  the  trial  of  an  action  upon  an  account 
for  goods  sold,  a  witness  was  permitted  to  tes- 
tify that  he  made  the  entries  of  the  items  of 
account  in  the  book  at  the  time  the  goods  were 
sold,  and  that  he  then  knew  and  recollected 
that  the  account  was  correct,  and  still  believed 
it  to  be  correct,  but  did  not  now  distinctly  re- 
member the  items  of  account  charged.  Held, 
that  the  testimony  was  properly  received.— Da- 
vis V.  Franklin,  25  Ind.  407. 

[c]  (fcmp.  1881) 

An  unauthenticated  journal  entry  is  not 
admissible  in  a  collateral  action  to  establish  an 
indebtedness  for  the  costs  of  the  action  in  which 
such  entry  was  made.— Bane  v.  Ward,  77  Ind. 
153. 

[d]  (App.  1895) 

Where,  in  an  action  on  account,  plaintiff*s 
bookkeeper  testified  that  the  method  of  transact- 
ing business  was  for  the  employes  to  do  the 
work  and  furnish  the  materials,  and  then  in- 
form him  or  furnish  him  with  memoranda  from 
which  he  made  entries  on  books,  there  was  not 
a  sufficient  showing  that  the  entries  were  made 
by  a  person  having  personal  knowledge,  or  were 
made  contemporaneously,  and  hence  they  were 
not  admissible. — Dodge  v.  Morrow,  14  Ind.  App. 
534,  41  N.  E.  007,  43  N.  E.  153. 

[e]  (App.  1896) 

A  page  from  a  decedent's  account  book  is 
properly  rejected  as  evidence,  where  there  is 
no  proof  that  entries  were  in  decedent's  hand- 
writing, nor  as  to  when  they  were  made.— 
Rouyer  v.  Miller,  44  N.  E.  51,  45  N.  E.  674, 
16  Ind.  App.  519. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  162S-1646. 


§378.  —  Letters,  telegrams,  and  otlier 
correspondeiioe* 

[a]  (Sup.  1861) 

Postmarks  on  letters  are  admissible  in  evi- 
dence, in  a  civil  case,  without  proof,  where 
no  reason  is  shown  for  doubting  their  genuine- 
ness.- Burgess  v.  Clark,  3  Ind.  250. 

[b]  (Sup.  I8n) 

In  an  action  against  a  carrier  for  the  con- 
version of  goods,  a  letter,  by  which  it  was  sought 
to  establish  an  agency  between  defendant  and 
other  connecting  carriers,  purporting  to  be  writ- 
ten by  defendant,  is  inadmissible  in  the  absence 
of  proof  of  its  genuineness.— Baltimore  &  O.  R. 
Co.  V.  McWhinney,  36  Ind.  436. 

[c]  (Sop.  1877) 

Letters  introduced  in  evidence  <by  a  party, 
the  handwriting  of  which  has  once  been  proved 
by  competent  evidence,  may  be  used,  without 
further  proof  of  handwriting,  by  any  party  to 
the  record.— Haskit  v.  Elliott,  58  Ind.  493. 

[d]  (S«p.  1889) 

A  letter  purporting  to  have  been  written  to 
an  agent  by  a  third  person  at  the  instance  of 
his  principal  is  not  admissible,  where  there  is 
no  evidence  that  the  principal  authorized  the 
writing  of  the  letter.— Hargrove  v.  John,  120 
Ind.  285,  22  N.  E.  132. 

[el      (App.  1901) 

A  private  letter  is  not  admissible  in  evi- 
dence against  the  person  by  whom  it  purports 
to  have  been  written,  but  who  denies  having 
written  it,  under  oath,  where  no  evidence  is  of- 
fered to  establish  its  genuineness,  either  by 
proof  of  the  handwriting,  or  that  it  was  receiv- 
ed in  answer  to  one  written  and  sent  to  such 
person,  or  even  that  it  was  received  through  the 
mail.— Lingg  v.  State  ex  rel.  Weitzel,  01  N.  E. 
006,  28  Ind.  App.  248. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1648-1650. 
See,  also,  17  Cyc  pp.  409-411. 

§  383.   CoaolnsiTeness  and  effect. 

Certified  copy  under  judge's  signature  and  seal 
of  court  as  evidence  of  discharge  in  bank- 
ruptcy, see  Bankruptcy,  §  430. 

Of  tax  deeds,  see  Taxation,  |§  787-780. 

[al  (Sup.  1840) 
If  a  warrant  issued  by  a  justice  of  the  peace 
of  one  county  be  indorsed,  as  provided  by  stat- 
ute, by  a  justice  of  another  county,  the  indorse- 
ment is  prima  facie  evidence  that  an  oath  au- 
thorizing the  indorsement  had  been  previously 
made.— Brown  v.  Connelly,  5  Blackf.  390. 

[b]    (Siip.1849) 

Recitals  in  the  preamble  of  a  private  stat- 
ute are  prima  facie  evidence  of  the  matters  re- 
cited, as  between  the  person  for  whose  relief 
the  statute  was  passed  and  the  state.— State  v. 
Beard,  1  Ind.  460,  Smith,  276. 
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[c]  (Sup.  1855) 

If  a  record  or  copy  of  a  record  is  offered 
in  evidence,  the  whole  which  relates  to  the 
questions  in  dispute  may  be  read.— Miles  v. 
Wingate,  G  Ind.  458. 

[d]  (Still.  1859) 

The  statute  provides  that  the  sworn  certifi- 
cate of  a  corporation  clerk  to  an  extract  of  the 
records  shall  be  admissible.  This  refers  only  to 
the  admissibility  of  the  copy,  not  to  its  effect 
when  admitted.  Therefore,  if  an  unsworn  cer- 
tificate be  admitted  without  objection,  it  is  as 
effective  as  if  sworn  to.— Smith  v.  Indiana  & 
I.  R.  Co.,  12  Ind.  61. 

[e]  (Sap.  18S0) 

Where  an  instrument  was  admitted  in  evi- 
dence, all  marks  and  memoranda  thereon,  hav- 
ing any  reference  to  the  matter  in  controversy, 
or  corroborative  of  other  evidence  in  the  case, 
were  also  placed  in  evidence. — Isbell  v.  Brink- 
man,  70  Ind.  118. 

[f]  (Sap.  1882) 

Where  during  the  trial  one  party  gave  In 
evidence  detached  parts  of  records,  it  was  prop- 
er for  the  other  party  afterwards  to  give  in  evi- 
dence the  remaining  parts  as  the  rule  is  that  all 
of  the  record,  and  not  merely  fragmentary  parts, 
shall  be  put  in  evidence. — State  ex  rel.  Nave  v. 
Hawkins,  81  Ind.  48G. 

[g]  (Sop.  1886) 

Rev.  St.  1881,  §  C493,  requiring  that  cer- 
tain records  made  by  the  auditor  respecting  de- 
linquent lands  and  sales  thereof  shall  be  prima 
facie  evidence  of  the  facts  contained  therein, 
is  not  applicable  in  the  case  of  gravel  road  as- 
sessments.—Kirkpat  rick  V.  Pearce,  8  N.  E.  573, 
107  Ind.  520. 

[h]    (Sop.  1891) 

Where  part  of  a  letter  has  been  put  in, 
other  explanatory  parts  are  admissible.— Glover 
V.  Stevenson,  12G  Ind.  532,  2G  N.  R  4SG. 

[i]  (App.  1893) 
Defendants  having  cross-examined  plain- 
tiff as  to  certain  of  his  letters,  he  was  properly 
allowed  to  give  in  evidence  other  letters  of  his 
on  the  same  subject  to  defendants. — Stringer 
V.  Breen,  7  Ind.  App.  557,  34  N.  E-  1015. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  lGGO-1077;  41 

Cent.  Dig.  Pub.  Lands,  §  21G. 
See,  also,  17  Cyc.  p.  4G4. 


XI.  PAROL  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITINGS. 

Advancement    as     ademption    of    legacy,    see 

Wills,  §  770. 
As  secondary  evidence,  see  ante,  §§  157-187. 
As  to  advancements  by  testator,  see  Wills,  { 

761. 
As  to  award  of  arbitrators,  see  Arbitration 

AND  Award,  §§  87-89. 


Decisions  as  to  admissibility  of  parol  evidence 
as  rules  of  property,  see  Courts,  f  93. 

Evidence  of  custom,  see  Customs  and  Usages, 
§§  15,  16. 

Extrinsic  circumstances  affecting  construction 
of  deed,  see  Deeds,  {  100. 

Extrinsic  evidence  as  to  jurisdictional  facts  on 
collateral  attack  on  judgment,  see  Judgment, 
f  499. 

Impeachment  of  items  or  charges  in  judgment 
for  costs,  see  Judgment,  §  478. 

In  action  for  insurance  premium,  see  Insur- 
ance, §  188. 

In  suits  to  reform  instruments,  see  Reforma- 
tion op  Instruments,  §  44. 

Motion  to  suppress  parol  evidence  in  deposi- 
tion, see  Depositions,  §  83. 

Objections  to  admissibility,  see  Trial,  §  105. 

Of  matters  avoiding  bar  of  limitations,  see 
Limitation  of  Actions,  §  196. 

Parol  evidence  as  to  advancement,  see  Descent 
AND  Distribution,  §  116. 

Parol  evidence  as  to  jurisdiction  in  case  of 
foreign  judgments,  see  Judgment,  |  818. 

Parol  evidence  of  claim  against  county,  see 
Counties,  §  204. 

Parol  evidence  of  dedication,  see  Dedication, 
§43. 

Parol  evidence  of  existence  of  ordinance,  see 
Municipal  Corporations,  S  109. 

Parol  warranties,  see  Sales,  §  260. 

To  correct  mistake  in  will,  see  Wills,  §  104. 

To  establish  constructive  trust,  see  Trusts,  S 
109. 

To  establish  execution,  existence  and  genuine- 
ness of  will,  see  Wills,  §  293. 

To  establish  express  trust,  see  Trusts,  §  43. 

To  establish  resulting  trust,  see  Trusts,  §  88. 

To  show  assignment  of  notes  to  be  a  pledge, 
see  Pledges,  §  16. 

To  show  bill  of  sale,  absolute  on  its  face,  a 
mortgage,  see  Chattel  Mortgages,  §  38. 

To  show  deed  absolute  on  its  face  a  mortgage, 
see  Mortgages,  §  37. 

To  show  filing  and  approval  of  bond  on  appeal 
from  justice's  court,  see  Justices  of  the 
Peace,  §  159. 

To  show  payment  of  mortgage,  see  Mortgages, 
f  298. 

(A)  CONTRADICTING,  VARYING,  OR  ADD- 
ING TO  TERMS  OF  WRITTEN 
INSTRUMENT. 

Evidence  or  custom,  see  Customs  and  Us- 
ages, §  10. 

Separate  or  subsequent  oral  agreements  affect- 
ing writings,  see  post,  §§  439-445. 

Showing  discharge  or  performance  of  obliga- 
tion,  see   post,   §§  464-469. 

§  384.   GronncU  for  ezelniloa  of  extrinsic 

OTidence. 

[a]     (Svp.  1890) 

Parol  evidence  may  not  be  introduced  to 

impeach  the  contents  of  a  writing  or  to  control 

its   legal  effect,   but   the   circumstances   under 
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which  a  writing  is  executed,  or  the  consideration 
upon  which  it  rests,  may  always  be  shown  by 
parol.— Kentucky  &  I.  Bridge  Co.  v.  Hall,  25  N. 
E.  219,  125  Ind.  220. 

Fob  Cases  fbom  Otheb  States, 

See,  also,  17  Cyc.  pp.  567,  740-753;    note, 
17  L.  R.  A.  271. 

S  385.  Writings  ezolndins  eztrinsio  •▼!- 
denoe  ia  seneraL 

[a]  (Sap.  1873) 

Allegations  and  evidence  of  matters  in  con- 
tradiction of  a  written  instrument  are  inadmis- 
sible.—Spurgin  V.  McPheeters,  42  Ind.  527. 

[b]  (Sup.  1896) 

Where  the  articles  of  faith  of  a  church  are 
a  solemn  written  compact,  they  are  conclusive 
on  the  question  of  faith,  and  oral  testimony  can- 
not be  considered  in  opposition  to  the  written 
compact— Smith  v.  Pedigo,  33  N.  E.  777,  44  N. 
E.  363,  145  Ind.  361,  19  L.  R.  A.  433,  32  L.  R. 
A.  838. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  EMd.  §§  1757,  175a 


I  386.  Jndicial  records  and  proceedins** 

Evidence  of  judgment  as  estoppel  or  defense, 
see  Judgment,  f§  951,  953-957. 

Evidence  to  impeach  or  contradict  return,  cer- 
tificate, or  affidavit  of  service  of  process,  see 
Pbocess,  §  14a 

[a]  (Sup.  1846) 

Parol  evidence  is  not  admissible  to  vary  a 
recognizance  of  bail.— Murphy  v.  Merry,  8 
Blackf.  295. 

[b]  (Sup.  1882) 

Where,  in  an  action  against  the  sheriff  for 
seizing  exempt  property  under  an  execution, 
there  was  no  ambiguity  in  respect  to  the  na- 
ture of  the  cause  of  action  declared  upon  in 
the  complaint  upon  which  the  judgment,  under 
which  the  execution  issued  was  rendered,  it 
was  error  to  admit  parol  testimony  to  show  that 
judgment  was  rendered  upon  a  cause  of  action 
arising  out  of  contract  instead  of  tort.— Gentry 
V.  PurceU,  84  Ind.  83. 

[c]  (Sup.  1883) 

A  judgment  cannot  be  corrected  on  parol 
evidence  after  the  term  at  which  it  was  ren- 
dered and  entered.— Williams  v.  Henderson,  90 
Ind.  677. 

[dl      (Svp.  1884) 

The  record  of  a  justice  in  a  proceeding  be- 
fore him  to  obtain  surety  of  the  peace  may  be 
contradicted  by  parol.— Smelzer  v.  Lockhart,  97 
Ind.  315. 

[e]      (Snpw  1884) 

Parol  evidence  is  admissible  for  the  purpose 
of  showing  the  amount  of  money  received  by  an 
administrator  for  a  sale  of  land,  though  such 


amount  is  different  from  the  amount  named  in 
the  report  of  sale  made  by  such  administrator. 
—State  ex  rel.  Wells  v.  Lindley,  98  Ind.  48. 

[f]  (Svp.  1902) 
In  a  suit  to  compel  defendant  to  allow 
plaintiff  to  repair  a  tile  ditch,  which  he  had 
constructed,  at  his  own  expense,  across  defend- 
ant's land,  jurors  in  a  case  in  which  plaintiff 
had  sued  defendant  for  tearing  up  part  of  it, 
and  which  had  been  tried  by  the  parties  and 
the  court  on  the  theory  that  plaintiff  was  enti- 
tled to  recover,  as  part  of  his  damages,  the  en- 
tire cost  of  constructing  the  ditch,  cannot  con- 
tradict the  record  by  testimony  that  they  did 
not  Include  such  cost  in  their  verdict.— Oster  v. 
Broe,  64  N.  E.  918,  161  Ind.  113. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  §§  1678-1697;  5 

Cent.  Dig.  Bail,  |  404;  46  Cent.  Dig. 

Trial,  {  815. 
See,  also,  17  Cyc.  pp.  571-581. 


$  387.   Offieial  records  and  doonments. 

Return  on  execution,  see  Execution,  §  344. 
Sheriff's  return,  see  Execution,  {  444. 

[a]  (Sup.  1832) 

The  recorded  plot  of  a  town,  showing  the 
width  of  a  certain  street,  was  introduced  as  evi- 
dence to  prove  the  width  of  that  street.  Held, 
that  parol  evidence  to  show  that  the  proprietor 
of  the  town  intended  the  street  to  be  of  a  differ- 
ent width  than  was  shown  by  the  plot  was  inad- 
missible.—Wood  V.  Mansell,  3  Blackf.  125. 

[b]  (Sup.  1850) 

The  journals  of  the  general  assembly  can- 
not be  impeached,  except  in  the  assembly.— Mc- 
Culloch  V.  State,  11  Ind.  424. 

[c]  (Sap.  1877) 

Under  Act  March  5.  1875  (1  Rev.  St.  1876, 
p.  669)  S  3,  providing  that  the  report  of  in- 
spectors, appointed  for  the  purpose  of  examining 
turnpilse  roads  constructed  under  the  provisions 
of  the  act,  shall  be  conclusive  as  evidence  that 
the  road  reported  by  them  to  be  complete  is  in 
a  condition  for  travel,  and  of  the  right  of  the 
company  to  take  tolls  over  such  portion  of  the 
road,  is  not  conclusive  that  the  road  has  not 
become  out  of  repair  since  such  report  was 
made,  and  parol  evidence  is  admissible  to  es- 
tablish such  fact.— Hunter  v.  Burnsville  Turn- 
pike Co.,  56  Ind.  213;  Sidener  v.  Coiumbus  & 
H.  Turnpike  Co.,  Id.  598. 

[d]  (Svp.  1882) 

In  an  action  wherein  plaintiff  claimed  title 
to  land  by  virtue  of  a  deed  executed  to  him  by 
the  city  treasurer  on  a  sale  under  a  precept  is- 
sued for  the  collection  of  an  assessment  for  a 
street  improvement,  it  was  proper  to  sustain 
an  objection  to  evidence  showing  that  the  order 
to  issue  a  precept  was  directed  against  lot  No. 
52  where  lot  No.  20  was  the  one  involved.— Lan- 
gohr  V.  Smith,  81  Ind.  495. 
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[ej      (Sup.  1889) 

The  record  of  the  board  of  county  commis- 
sioners cannot  be  contradicted,  added  to,  or  de- 
tracted from  by  parol  testimony.— Hill  v.  Probst, 
22  N.  E.  664,  120  Ind.  528. 

[f]  An  implied  dedication  may  be  rebutted  by 
parol  testimony,  but,  where  the  dedication  is 
express  and  evidenced  by  a  recorded  plat,  the 
evidence  as  expressed  in  such  plat  cannot  be 
contradicted  by  parol.— (Sup.  1890)  Miller  v. 
City  of  Indianapolis,  24  N.  E.  228,  123  Ind. 
19U;  (189C)  Rhodes  v.  Town  of  Brightwood,  43 
X.  E.  942,  145  Ind.  21. 

[g]  (Sup.  1890) 
The  defense  was  that  the  land  in  contro- 
versy had  been  dedicated  to  the  public  as  a 
street  in  partition  proceedings  instituted  by 
plaintiff.  The  commissioners  divided  the  prem- 
ises into  lots,  blocks,  streets,  and  alleys,  and 
the  plat  prepared  by  them  left  the  land  in  ques- 
tion, which  ran  through  the  entire  width  of  the 
premises,  entirely  undivided.  The  report  of  the 
commissioners  stated  that  they  had  divided  the 
property,  and  assigned  to  each  party  his  or  her 
share  of  the  same.  All  the  property  abutting 
on  the  strip  in  question  had  passed  into  the 
hands  of  third  parties  by  deeds  referring  to  the 
plat.  Held^  that  parol  evidence  offered  by  plain- 
tiff to  show  that  the  strip  was  left  as  undivided 
land,  and  was  not  intended  as  a  public  street, 
was  properly  excluded.— Miller  v.  City  of  In* 
dianapolis,  123  Ind.  196,  24  N.  E.  228. 

[h]  (Sup.  1894) 
Where  a  contract  was  entered  of  record 
in  the  proceedings  of  the  board  of  county  com- 
missioners, and  was  not  controverted,  it  was  not 
error  to  exclude  parol  evidence  of  their  version 
of  it.— Board  of  Com'rs  of  Carroll  County  v. 
O'Conner,  137  Ind.  622,  35  N.  E.  1006,  37  N. 
E.  16. 

[i]  (Sap.  1900) 
The  meaning  of  a  plat  showing  a  railroad 
right  of  way,  and  marking  adjoining  land  as  a 
highway,  could  not  be  explained  by  oral  testi- 
mony.—Baltimore  &  O.  S.  W.  R,  Co.  v.  City 
of  Seymour,  55  N.  E.  953,  154  Ind.  17. 

[J]  (App.  1901) 
Where  owners  of  land  platted  the  same 
and  designated  certain  portions  as  alleys,  in 
proceedings  by  a  purchaser  to  enjoin  the  ob- 
struction of  one  of  such  alleys  it  was  error  to 
admit  parol  evidence  to  explain  the  plat. — 
Strunk  v.  Pritchett,  61  N.  E.  973,  27  Ind.  App. 
582. 

[k]     (App.  1907) 

In  an  action  for  injuries  to  real  estate  and 
growing  crops  caused  by  the  diversion  of  water, 
it  was  not  error  to  refuse  to  permit  a  witness 
to  state  what  was  shown  from  a  topographical 
chart  prepared  by  the  United  States  govern- 
ment survey  to  be  the  watershed  drained 
through  a  tile.— Evansville  &  P.  Traction  Co.  v. 
Broermann,  40  Ind.  App.  47,  80  X.  E.  972. 


Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  Evid.  ||  1698-1713;  44 

Cent.  Dig.  Statut.  |  385. 
See,  also,  17  Cyc.  pp.  581-587. 

§  390.  Deeds. 

Evidence  to  show  deed  absolute  on  Its  face  a 

mortgage,  see  Mortgages,  $  37. 
Intent  to  make  advancement,  see  Descent  and- 

Distribution,  f  116. 

[a]  (Sap.  1848) 
Parol  evidence  is  admissible  to  show  that 
certain  incumbrances  on  land,  existing  at  the 
time  of  executing  a  deed  thereof,  were  known 
to  the  grantee,  and  not  intended  to  be  included 
in  a  covenant  of  warranty,  although  the  cove- 
nant be  of  general  warrtttity.— Allen  v.  Lee,  1 
Ind.  58,  Smith,  12,  48  Am.  Dec.  352. 

[b]  Parol  evidence  is  inadmissible  to  add  to, 
vary,  or  change  the  terms  of  a  deed  not  at- 
tacked on  the  ground  of  fraud  or  mistake. — 
(Sup.  1851)  Trullinger  v.  Webb,  3  Ind.  198: 
(1857)  Bums  v.  Jenkins,  8  Ind.  417;  (1858)  New 
Albany  &  S.  R.  Co.  v.  Fields,  10  Ind.  187; 
Same  v.  Slaughter,  Id.  218;  (1874)  Barnes  v. 
Bartlett,  47  Ind.  98. 

[c]     (Sup.  1862) 

A  defendant  in  ejectment  cannot  prove  that- 
a  deed  professing  to  convey  a  certain  number 
of  acres  was  intended  to  convey  more.— Doe  ex 
dem.  Searight  v.  Swails,  3  Ind.  329. 

[dl  Evidence  of  a  parol  reservation  of  crops  is 
inadmissible  to  vary  the  terms  of  a  deed  con- 
veying the  land  on  which  the  crops  were  grow- 
ing.—<Sup.  1858)  Chapman  v.  Long,  10  Ind. 
465;  (1864)  Turner  v.  Cool,  23  Ind.  66,  85 
Am.  Dec.  449. 

[e]  (Sap.  1874) 

W.  conveyed  by  warranty  deed  land  on 
which  was  a  mortgage  executed  by  him.  I.  (a 
married  woman),  by  successive  conveyances, 
afterwards  became  the  owner  of  the  land,  and. 
with  her  husband,  by  warranty  deed  conveyed 
the  land  to  R.,  who,  at  the  execution  of  said 
deed,  promised  I.  that  he  would,  for  her  use 
and  benefit,  pay  off  and  discharge  said  mort- 
gage lien,  and  that  all  actions  and  rights  of 
action  for  breach  of  the  covenants  of  the  deed 
of  W.  should  inure  to  and  were  reserved  by  her. 
Held,  that  the  pi:omise  by  R.  to  I.,  and  the 
said  reservation  by  I.,  being  in  parol,  were  in- 
admissible in  evidence  to  vary  the  terms  of  the 
deed  of  I.  to  R.,  which  vested  in  R.  the  legal 
right,  which  ran  with  the  land,  to  sue  for  the 
breach  of  the  covenants  in  the  deed  of  W. — 
Sage  V.  Jones,  47  Ind.  122. 

[f]  (Sap.  1882) 

Refusal  to  admit  parol  rroot  that  the 
words  **north  part  of*  a  lot  described  in  a 
deed  meant  the  *'north  half*  of  such  lot  was 
not  error.- Langohr  v.  Smith,  81  Ind.  495. 
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[g]     (Sup.  1882) 
Parol  eyidence  will  not  be  received  to  vary 
a  definite  description  in  a  deed,  though  the  de- 
scription and  quantity  as  given  do  not  corre- 
spond.—Porter  V.  Reid,  81  Ind.  569. 

[h]  (Siip.1884) 
The  rule  that  a  written  contract  cannot  be 
varied  in  any  way  by  oral  evidence  applies  to  a 
contract  in  a  deed  assuming  the  payment  of  an 
incumbrance,  the  same  as  to  other  written 
agreements.— Martindale  ▼.  Parsons,  98  Ind. 
174. 

[i]  (Svp.  1885) 
The  fact  that  a  grantee  suing  on  a  cove- 
nant against  incumbrances  assumed  an  out- 
standing incumbrance,  as  part  of  the  consid- 
eration, cannot  be  shown  by  evidence  that  be- 
fore he  purchased  he  went  on  the  land,  and 
knew  that  it  was  of  much  greater  value  than 
the  agreed  price,  and  for  what  purposes  it  was 
specially  adapted.— Morehouse  ▼.  Heath,  99  Ind. 
509. 

Ul  (Svp.  1886) 
Under  the  statute  the  interest  of  a  wife 
in  her  husband's  lands  is  more  than  an  incum- 
brance. It  is  an  estate  in  the  land  itself.  In 
an  action  for  breach  of  covenant  of  warranty 
the  grantor  cannot  introduce  parol  evidence  to 
show  that  a  deed  with  full  covenants  of  war- 
ranty was  taken  by  the  grantee  with  the  knowl- 
edge of  a  widow's  outstanding  rights  in  the  land 
conveyed,  and  that  the  grantee  assumed  and 
agreed  to  pay  ott  the  incumbrance  created  by 
her  estate.— Bever  v.  North,  107  Ind.  544,  8  N. 
E.  576. 

[k]     (Svp.  1887) 

A  deed  and  a  written  agreement  by  the 
grantee,  assuming  an  incumbrance  on  the  real 
estate  conveyed,  constitute  one  written  contract; 
and  a  verbal  agreement  by  the  grantee,  consti- 
tuting part  of  the  consideration  of  the  deed, 
that  the  grantor  should  remain  in  possession 
for  a  certain  time,  and  be  allowed  to  pasture 
cattle  thereon  to  be  furnished  by  the  grantee, 
is  not  collateral  thereto  or  independent  thereof, 
and  cannot  control  or  vary  the  written  contract. 
-<:arr  v.  Hays,  110  Ind.  408.  11  N.  E.  25. 

ni  (App.  1892) 
If  one  buys  land  incumbered  by  a  railroad 
right  of  way,  and  takes  a  deed  of  general  war- 
ranty .  therefor  without  excepting  the  incum- 
brance, it  may,  in  an  action  for  breach  of  the 
covenant  against  incumbrances,  be  shown  by 
parol  evidence  that  the  price  paid  was  what  the 
parties  agreed  upon  as  the  purchase  price  sub- 
ject to  the  incumbrance;  and  in  case  of  such 
proof  there  can  be  no  recovery.— Maris  v.  lies, 
3  Ind.  App.  579,  30  N.  B.  152. 

[m]    (Sup.  1894) 

In  an  action  to  quiet  title  to  land,  evi- 
dence that  certain  quitclaim  deeds  from  a  tax- 
sale  purchaser  of  said  lots  to  defendant  were 
mere  releases,  and  not  assignments  of  his  lien. 


is  not  admissible.— Cole  ▼.  Gray,  139  Ind.  396, 
38  N.  E.  856. 

[n]  (App.  1903) 
Where  a  widow  conveyed  certain  of  her 
husband's  property  to  plaintiff  in  trust  to  pay 
the  husband's  debts,  after  fulfillment  of  such 
trust  the  conveyance  could  not  be  changed  by 
parol  into  a  mortgage  of  lands  remaining  un- 
sold to  indemnify  plaintiff  as  surety  for  the 
widow's  debts.— <?hristian  v.  Highlands,  (59  N. 
B.  266,  32  Ind.  App.  104. 

Fob  Cases  fbom  Otheb  States. 

See  20  Cent.  Dig.  Evid.  $$  1719-1728. 
See,  also,  17  Cyc.  pp.  613-620;    note,  10 

L.  R.  A.  321;    notes,  1  Am.  Dec.  44,  90 

Am.  Dec.  270. 


S  391.  BiUs  of  sale. 

EJvidence  to  show  bill  of  sale,  absolute  on  itff 
face,  a  mortgage,  see  Chattel  Mobtgaqes, 
i  38. 

[a]  (Sap.  lSo3) 

Where  a  bill  of  sale  and  a  note  are  shown 
to  haA*e  been  executed  at  the  same  time,  and 
as  a  part  of  the  same  transaction,  parol  evi- 
dence is  inadmissible,  in  an  action  on  the  note, 
to  vary  the  terms  of  the  bill  of  sale  by  showing 
that  it  did  not  in  fact  include  all  the  stipula- 
tions of  the  parties.— Allen  v.  Nofsinger,  13  Ind. 
494. 

[b]  (Svp.  1871) 

A  written  contract  of  sale  cannot  be  varied" 
by  evidence  that  a  parol  warranty  was  made  at 
the  time  of  the  sale,  which  the  parties  agreed 
should  not  be  included  in  the  writing.— Smith 
V.  Dallas,  35  Ind.  255. 

[c]  (Sap.  1872) 

Though  a  purchaser  of  a  patent  right  may 
rely  on  the  representations  of  a  seller  as  to- 
what  is  covered  by  the  patent,  if  there  is  no 
contract  of  warranty  in  the  deed  by  which  the 
law  requires  these  rights  to  be  transferred, 
such  warranty  cannot  be  shown  by  parol. — Rose- 
V.  Hurley,  39  Ind.  77. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  1729-1732. 
See,  also,  17  Cyc.  pp.  593,  594. 


§393.  Leases. 

[a]  (Sap.  1844) 

By  a  lease  of  real  estate  executed  by  the 
lessor  and  lessee,  under  their  seals,  for  one- 
year,  the  time  fixed  for  the  payment  of  the  last 
half  year^  rent  was  February  1st.  Held,  that 
parol  evidence  that  the  said  rent  was  not  due 
until  March  1st  was  inadmissible. — Carpenter 
V.  Shanklin,  7  Blackf.  308. 

[b]  (Sap.  1881) 

Where  a  lease  fixes  the  commencement  and 
the  duration  of  the  term  and  is  not  ambiguous. 
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evidence  is  not  admissible  to  prove  when  it  ex- 
pired.—Leary  V.  Meier,  78  Ind.  393. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1730-1V44. 
See,  also,  17  Cyc.  pp.  622-625, 

i  395.  Mortsaees. 
[a]    (feiiip.  1881) 
Parol  evidence  is  inadmissible  to  describe 
land  sought  to  be  covered  by  a  mortgage,  and 
then   to  apply  the  description  to  a  particular 
tract.— Craven  v.  Butterfield,  80  Ind.  503. 

fb]  In  the  absence  of  allegations  of  fraud  or 
ra i«take,  parol  evidence  is  inadmissible  to  vary 
the  terms  of  a  mortgage.— (Sup.  1880)  Stewart 
V.  Babbs,  120  Ind.  5G8,  22  N.  E.  770;  (18^) 
Brunson  v.  Henry,  140  Ind.  455,  39  N.  E.  256. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  ff  1746-1753. 
See,  also,  17  Cyc.  pp.  026-628. 


f  397.   Contraots  in  general. 

Admissibility  of  evidence,  see  post,  |  408. 

[a]  Where  a  contract  is  susceptible  of  a  sensi- 
ble construction,  and  in  the  absence  of  mistake 
or  fraud,  parol  evidence  is  inadmissible  to  ex- 
plain or  determine  its  construction.— (Sup.  1840) 
Ixitt  V.  Horner,  5  Blackf.  296;  (1872)  Free  v. 
Meikel,  39  Ind.  318;  (1874)  Spears  v.  Ward, 
48  Ind.  541;  (1879)  Heath  v.  W«st,  68  Ind. 
548;  (1882)  Davis  v.  Liberty  &  C.  Gravel  Road 
Co.,  84  Ind.  36. 

[b]  In  the  absence  of  mistake  or  fraud,  parol 
evidence  is  not  admissible  to  vary  or  add  to  the 
terms  of  a  written  contract.— (Sup.  1846)  Rus- 
sell V.  Branham,  8  Blackf.  277;  (1855)  Irwin 
V.  Ivers,  7  Ind.  308,  63  Am.  Dec.  420;  (1857) 
Madison  &  I.  Plank-Road  Co.  v.  Stevens,  10 
Ind.  1 ;  (1858)  Harper  v.  Pound,  Id.  32 ;  (1804) 
Feaster  v.  Woodfill,  23  Ind.  493 ;  (1875)  Lowry 
v.  Megee,  52  Ind.  107;  (1881)  Robbins  v. 
Magee,  76  Ind.  381 ;  (1882)  Davis  v.  Uberty  & 
C.  Gravel  Road  Co.,  84  Ind.  36;  (1882)  Colton 
V.  Vandervolgen,  87  Ind.  361;  (1895)  Wood- 
ward V.  Mitchell,  39  N.  E.  437,  140  Ind.  406. 

[c]  (Sap.  1858) 

In  an  action  on  a  subscription  for  a  rail- 
road, where  the  instrument  clearly  defined  its 
location,  parol  evidence  ia  inadmissible  to  show 
that  it  was  to  extend  to  another  point  than 
that  stated  in  the  subscription. — Evansville,  I. 
&  C.  Straight  Line  R.  Co.  v.  Shearer,  10  Ind. 
244. 

[d]  (Sup.  1858) 

Representations  of  one  soliciting  stock  sub- 
scriptions about  the  location  of  a  railroad  can- 
not vary  the  plain,  written  contract  of  the  sub- 
scribers, leaving  it  to  the  discretion  of  the  di- 
rectors.—Johnson  v.  Crawfordsville,  F.,  K.  & 
Ft.  W.  R.  Co.,  11  Ind.  280. 


[e]      (Sap.  1864) 

Evidence  is  admissible  to  vary  the  terms 
of  a  letter  containing  an  offer  to  make  a  gift 
— Sourse  v.  Marshall,  23  Ind.  194. 

[f]  (Sap.  1872) 

The  terms  of  a  contract  cannot  be  varied 
by  a  mere  allegation  of  the  intention  or  object  of 
the  parties.— Goddard  ▼.  Be'bout,  40  Ind«  114. 

[g]  (Sap.  1881) 

A  partnership  agreement  in  writing  cannot 
be  varied  by  parol  evidence  that  the  interest 
of  one  partner  in  the  capital  stock  is  greater 
than  his  interest  as  stated  in  the  written  agree- 
ment.—Wood  v.  Deutchman,  75  Ind.  148. 

[h]     (Sap.  1882) 

The  recital  in  a  contract  of  co-partnership 
that  each  partner  has  contributed  to  the  stock 
a  specified  sum  is  not  conclusive,  but,  like  a  re- 
ceipt, or  the  recital  of  the  consideration  for  a 
deed,  may  be  explained,  controlled,  qualified, 
or  contradicted.— Lowe  v.  Thompson,  86  Ind. 
503. 

[i]  (Sap.  1884) 
The  fact  that  a  receipt  was  given  for  money 
paid  on  a  contract  in  part  performance  did  not 
render  the  contract  written,  so  as  to  exclude 
parol  evidence  of  its  terms.— Flood  ▼.  Joyner. 
96  Ind.  459. 

[J]  (App.  1895) 
Extraneous  evidence  is  not  admissible  to 
contradict  or  change  the  terms  or  conditions  of 
a  written  contract;  but,  when  the  contract  is 
uncertain  or  indefinite,  such  evidence  is  admis- 
sible for  the  purpose  of  explaining  and  making 
definite  that  which  is  uncertain  and  indefinite. — 
Marion  School  Tp.  ▼.  Carpenter,  39  N.  B.  878, 
12  Ind.  App.  19L 

[k]      (App.  1897) 

The  terms  of  a  written  contract  expressing 
the  whole  agreement  of  the  parties  cannot  be 
varied,  contradicted,  or  added  to  by  parol  evi- 
dence—linger Mfg.  Co.  v.  Suits,  47  N.  E,  341, 
17  Ind.  App.  639. 

[1]  (Sap.  1906) 
The  plain  meaning  of  the  language  used  in 
a  written  contract  cannot  be  varied  by  parol, 
but  oral  evidence  is  admissible  to  clear  up  in- 
definiteness  or  ambiguity.— Warner  t.  Marshall, 
166  Ind.  88,  75  N.  E.  582. 

Fob  Cases  fbok  Otheb  States, 

See  20  Cent.  Dig.  Evid.  ff  1756-1765. 
See,  also,  17  Cyc  p.  596. 

f  400.  Contraots  of  sale  or  ezokaiiKe* 

Bills  of  sale,  see  ante,  f  391. 

[a]  (Sap.  1845) 
Where  plaintiff  entered  into  a  written  con- 
tract with  defendant  for  the  purchase  of  20 
acres  of  land,  known  as  the  '*Evans  Red  House," 
and  for  6  acres  besides,  parol  evidence  is  not 
admissible  on  the  part  of  defendant  to  show 
that  the  6  acres  mentioned  were  part  of  the  20. 
—Jacobs  V.  Finkel,  7  Blackf.  432. 
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£b]     (Sup.  1846) 

In  ejectment,  defendant  cannot  show  that 
he  is  entitled  to  possession  of  premises  sued 
for  by  introducing  a  title  bond  describing  a 
tract  other  than  that  sued  for,  in  connection 
with  parol  evidence  to  show  that  it  was  the 
intention  to  describe  the  land  sued  for  in  the 
title  bond,  as  such  evidence  would  vary  the 
terms  of  the  written  contract.— Patterson  v.  Doe 
ex  dem.  Fisher,  8  Blackf.  237. 

[c]  (Sup.  185e) 

Where  a  contract  of  sale  has  been  con- 
summated by  writing,  the  presumption  is  that 
the  writing  contains  the  whole  contract.— Mc- 
Clure  V.  Jeffrey,  8  Ind.  79. 

Where  a  warranty  is  not  contained  in  the 
written  contract,  it  cannot  be  proved  by  parol 
evidence,  unless,  in  addition  to  the  averment 
that  there  was  such  a  warranty,  there  is  an 
allegation  that  it  was  false  or  fraudulent,  and 
that  thereby  the  vendee  was  deceived;  and  in 
such  case  parol  proof  is  only  evidence  of  a  rep- 
resentation.— Id. 

Where  a  contract  of  sale  has  been  consum- 
mated by  writing,  parol  evidence  is  inadmissible 
to  vary  it.— Id. 

[d]  (Sup.  1871) 

Where  writings  between  the  parties  show  a 
full,  definite,  and  completed  agreement  of  bar- 
gain and  sale,  evidence  of  an  oral  warranty 
is  inadmissible.— Johnson  v.  McCabe,  37  Ind. 
535. 

[e]  (Sup.  1874) 

In  a  suit  for  specific  performance  of  a 
contract  to  exchange  a  *' woolen  mill,  with  all 
appurtenances,  situated  in  the  northwest  corner 
of  public  square  in  the  town''  named,  parol  evi- 
dence is  inadmissible  to  show  that  such  prem- 
ises were  not  ip  the  public  square  of  such  town, 
nor  adjoining  it,  since  such  evidence  contradict- 
<»d  the  written  contract.— Baldwin  ▼.  Kerlin,  46 
Ind.  420. 

[ee]    (Sup.  1887) 

In  an  action  for  breach  of  a  land-clearing 
contract,  in  failing  to  clear  away  the  smaller 
trees,  evidence  of  the  condition  of  the  land, 
and  the  timber  thereon,  at  the  time  the  contract 
was  made,  is  inadmissible.— Seavey  v.  Shurick, 
110  Ind.  494,  11  N.  B.  597. 

[f]  (Sup.  1889) 

Where  a  written  contract  provides  that  one 
party  is  to  furnish  and  put  in  operation  *'ma- 
chinery  for  a  100-barrel  mill,"  and  describes 
the  machinery,  the  other  party  cannot  show,  by 
parol,  that  the  agreement  was  to  furnish  ma- 
chinery that  would  manufacture  three  designat- 
ed grades  of  flour.— Conant  v.  National  State 
Bank  of  Terre  Haute,  121  Ind.  323,  22  N.  E. 
250. 

[g]  (App.  1896> 

Where  a  contract  for  sale  of  land  showed 
that  the  vendee  did  not  assume  payment  of  a 


ditch  assessment  against  the  land  as  part  of  the 
price,  parol  evidence  to  show  such  assumption 
was  properly  excluded.— Leak  v.  Thorn,  13  Ind. 
App.  335,  41  N.  E.  602. 

[h]     (APP.18W) 

Parol  evidence  is  inadmissible  to  vary  the 
terms  of  a  written  acceptance  of  an  offer  of 
sale,  in  the  absence  of  fraud  or  mistake.— Colles 
v.  Lake  Cities  Electric  R.  CJo.,  53  N.  E.  256, 
22  Ind.  App.  86. 

[i]  (Sup.  1906) 
A  contract  of  decedent  to  convey  property 
to  plaintiff  for  services  is  dispositive  rather  than 
casual  in  character  and  cannot  be  varied  nor 
contradicted  by  parol.— Warner  v.  Marshall,  166 
Ind.  88,  75  N.  B.  582. 

Where  decedent  contracted  with  plaintiff 
to  convey  certain  lots,  a  will,  executed  three 
days  afterward,  devising  to  plaintiff  only  a  part 
thereof,  is  not  admissible  to  show  decedent's 
intention  in  the  making  of  a  contract,  but  the 
expressed  intention  governs.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.   Dig.   Evid.  §|  1778-1793; 

43  Cent.  Dig.  Sales,  §  721. 
See,    also,   17  Cyc.   pp.   607-611;    note,   5 
Am.  St.  Rep.  197. 


§401.   Bonds. 
[&]     (Sup.  1846) 
Parol  evidence  is  not  admissible  to  vary  a 
reoognizance    of    bail.— Murphy    v.    Merry,    8 
Blackf.  295. 

[b]  In  an  action  on  a  bond,  parol  evidence  is 
inadmissible  to  vary  its  terms  and  conditions.— 
(Sup.  1849)  Miller  v.  Elliott,  1  Ind.  484,  Smith, 
267,  50  Am.  Dec.  475;  (1853)  Clifford  v. 
Smith,  4  Ind.  377;  (1883)  Rhoades  v.  Jones, 
92  Ind.  328. 

[c]  (Sup.  1849) 

In  an  action  on  a  bond  conditioned  that 
the  obligor  shall  not  do  certain  acts,  defendant 
cannot  set  up  in  defense  leave  and  license  not 
alleged  to  have  been  given  by  deed.— Miller  v. 
Elliott,  1  Ind.  484,  Smith,  267,  50  Am.  Dec. 
475. 

[d]  (Sup.  1882) 

Whefe  a  forthcoming  bond  in  the  attach- 
ment proceedings  had  before  a  justice  of  the 
peace  clearly  shows  that  it  was  based  on  Code 
1852,  I  168  (Rev.  St.  1881,  {  924),  and  not  on 
Code  1852,  |  172  (Rev.  St.  1881,  |  928),  de- 
fendant cannot  under  Code,  i  790,  show  by  ex- 
trinsic evidence  that  it  was  the  intention  that 
the  bond  should  be  operative  under  section  172, 
since  section  790  is  not  to  be  construed  as  to 
permit  parties  who  have  made  definite  choice  as 
between  the  two  sections  of  the  statute  to  with- 
draw from  the  i)osition  they  have  taken,  and 
claim  that  their  proceedings  were  brought  under 
the  other  section.— Smith  v.  Scott,  86  Ind.  346. 
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[e]      (Sup.  1884) 

An  undertaking  of  replevin  is  a  written  con- 
tract, to  be  governed  by  the  general  rules  ap- 
plicable to  other  written  contracts,  and  cannot 
be  varied  by  parol  evidence. — Baker  v.  Mer- 
riam,  97  Ind.  539. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dio.  Evid.  §§  1794-1798. 
See,  also,  17  Cyc.  p.  595. 

§  402.   Bills  and  notes. 

Evidence  to  contradict  or  vary  indorsement,  see 
post,  I  403. 

[a]  Parol  evidence  is  not  admissible  to  vary 
the  terms  of  a  bill  or  note.— (Sup.  1840)  Burge 
v.  Dishman,  5  Blackf.  272;  (1845)  Mahan  v. 
Sherman,  7  Blackf.  378 ;  (1851)  Calhoun  v.  Da- 
vis, 2  Ind.  532;  (1854)  Columbia  v.  Amos,  5 
Ind.  184;  (18G3)  Fankboner  v.  Fankboner,  20 
Ind.  62;  (1804)  Billan  v.  Hercklebrath,  23  Ind. 
71;  (1877)  Koche  v.  Roanoke  Classical  Sem- 
inary, 56  Ind.  198;  (1S77)  Stump  v.  Same,  Id. 
598;  (1877)  Davis  v.  Green,  57  Ind.  493 ;  (1878) 
Hayes  v.  Matthews,  63  Ind.  412,  30  Am.  Rep. 
226. 

[b]  (Sap.  1842) 

In  a  suit  on  a  note  payable  on  demand, 
brought  by  the  payee  against  the  maker,  it  was 
held  that  parol  evidence  of  plaintiff's  declara- 
tion, at  the  time  the  note  was  executed,  that 
payment  of  it  was  not  to  be  demanded  until 
after  his  death,  was  inadmissible. — Graves  v. 
Clark,  6  Blackf.  183. 

[c]  (Sap.  1S52) 

In  an  action  by  the  payee  against  the  mak- 
ers of  a  note,  the  latter  cannot  show  by  parol 
that  a  guaranty  indorsed  on  the  note  was,  at 
the  time  it  was  made,  accepted  by  the  payee  in 
full  satisfaction  of  the  note.— Smith  v.  Stevens 
3  Ind.  332. 

[d]  (Sap.  1865) 

Where  the  parties  to  a  verbal  agreement  for 
the  payment  of  a  sum  of  money  in  a  certain  con- 
tingency passed  a  note  for  the  amount,  payable 
without  condition,  the  condition,  in  the  absence 
of  fraud,  will  be  held  to  be  waived.— Swank  v. 
Nichols'  Adm'r,  24  Ind.  199. 

[e]  (Sap.  1875) 

Parol  evidence  is  not  admissible  to  vary 
the  terias  of  a  certificate  of  deposit. — Rich  v. 
Desfsar,  50  Ind.  309. 

[f]  (Sup.  1S7B) 
In  an  action  on  a  note  given  in  considera- 
tion of  an  as.signment  of  a  patent  right,  all  oral 
negotiations  and  stipulations  between  the  par- 
ties to  the  note  which  preceded  or  accompanied 
the  execution  of  the  assignment  and  note  are 
to  be  regarded  as  merged  in  the  written  con- 
t.act,  and  are  not  admissible  in  evidence. — 
Woodall  V.  Greater,  51  Ind.  539. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1799-180G. 
See,  also,  17  Cyc.  p.  589. 


$403.  IndoraeBients    and    transfers    of 
bills  or  notes« 
[&]     (Sup.  1841) 

A  blank  indorsement  by  a  third  person  of 
nonnegotiable  paper,  or  negotiable  paper  which 
has  not  been  transferred  by  the  payee,  prima 
facie  renders  the  indorsee  liable  as  surety,  pro- 
vided the  indorsement  be  made  at  the  date  of 
the  contract;  but  this  presumption  may  be  re- 
butted by  parol  evidence. — Wells  v.  Jackson,  6 
Blackf.  40. 

[b]  (Sup.  1861) 

Where  the  payee  of  a  note  does  not,  but 
^third  parties  do,  indorse  it  at  the  time  of  exe- 
cution, it  may  be  allowable  by  parol  evidence 
to  rebut  their  prima  facie  liability  as  indorsers, 
and  hold  them  as  makers. — Snyder  v.  Oatman, 
10  Ind.  265. 

[c]  (Sap.  1863) 

In  an  action  against  indorsers  of  a  nego- 
tiable note,  as  makers  or  otherwise,  parol  evi- 
dence is  inadmissible  to  prove  that  they,  by 
their  indorsements,  intended  to  assume  other 
relations  to  the  paper  than  those  of  indorsers. 
—Drake  v.  Markle,  21  Ind.  433,  83  Am.  Dec. 
358. 

[d]  (Sap.  1872) 

Where  a  promissory  note  is  indorsed  by 
the  payee,  whose  name  is  followed  upon  the 
back  of  the  note  by  other  names  in  blank,  parol 
evidence  will  not  be  permitted  to  vary  the  le- 
gal effect  of  the  indorsements  thus  appearinsj 
on  the  note.— Roberts  v.  Masters,  40  Ind.  4G1. 

[e]  (Sap.  1878) 

It  is  competent  to  show  by  parol  evidence 
that  the  indorsement  of  a  promissory  note  was 
intended  not  to  transfer  the  note  absolutely, 
but  as  collateral. — Hazzard  v.  Duke,  64  Ind. 
220. 

[f]  '«ao.  1881) 
Where  a  note  was  indorsed  by  a  third  per- 
son before  its  indorsement  by  the  payee,  no  im- 
plied contract  is  thereby  created,  and  hence 
parol  evidence  is  admissible  to  show  what  lia- 
bility the  parties  intended  should  be  assumed 
by  such  indorser.— Stack  v.  Beach,  74  Ind.  571, 
39  Am.  Rep.  113. 

WTiile  it  is  a  general  rule  that  a  contract 
created  by  an  indorsement  regularly  following 
that  of  the  payee  of  a  note  or  bill  of  exchange 
cannot  be  varied  or  contradicted  by  parol, 
such  evidence  is  admissible  to  show  that  the  in- 
dorsement was  for  the  purpose  of  creating  a 
trust,  that  it  was  for  collection  merely,  and 
that  the  instrument  was  indorsed  as  collateral, 
or  delivered  as  an  escrow,  or  indorsed  to  an 
agent  for  a  particular  purpose. — Id. 

The  indorsement  of  a  note  or  bill  of  ex- 
change, regularly  following  that  of  the  payee, 
constitutes  a  certain  and  defined  contract,  with 
a  legal  force  and  meaning,  as  complete  and 
certain  as  if  all  its  conditions  and  stipulations 
had  been  fully  written,  and  parol  evidence  is 
inadmissible  to  contradict  or  modify  it.— Id. 
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[g]      (Sup.  1886) 

A  regular  indorsement  of  a  note  cannot, 
as  against  the  payee  or  subsequent  holders,  be 
contradicted  or  varied  by  parol  evidence;  but 
an  irregular  indorsement  may,  as  between  in- 
dorsers  and  sureties,  be  explained  or  varied  by 
oral  testimony.— Houck  v.  Graham,  106  Ind. 
195,  6  N.  E.  594,  55  Am.  Rep.  727. 

[h]     (Sup.  1886) 

Where  the  payee  of  a  note  indorses  it  in 
regular  course,  iie  cannot  be  held  as  maker, 
and  parol  ev'^lence  is  not  admissible  to  extend 
his  liability.— Smythe  v.  Scott,  106  Ind.  245,  6 
N.  E.  145. 

[i]  (Sup.  1890) 
A  general  indorsement  of  commercial  pa- 
per may,  except  as  against  a  bona  fide  holder, 
be  explained,  and  the  precise  terms  of  the  agree- 
ment shown  by  parol  evidence. — Brown  v.  Nich- 
ols, Shepard  &  Co.,  24  N.  E.  339,  123  Ind.  492. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §f  1807-1812. 
See,  also,  nbtes,  9  Am.  Dec.  381,  57  Am. 
Dec.  665;    note,  7  Am.  St.  Rep.  366. 

S  405.  Contraots  of  insnranoe. 

[a]  (Sup.  1873) 

In  a  suit  on  a  policy  of  insurance,  where 
plaintiff  read  in  evidence  the  original  policy, 
and  it  was  not  disputed  that  it  was  the  true 
and  genuine  policy,  it  was  error  to  permit  to 
be  read  in  evidence  on  behalf  of  the  insurance 
company  what  was  said  to  be  a  copy,  but  which 
was  never  signed  or  issued,  and  which  contain- 
ed entries  which  were  not  in  the  original.— 
King  V.  Enterprise  Ins.  Co.,  45  Ind.  43. 

Parol  evidence  cannot  be  received  to  con- 
tradict or  vary  the  express  terms  of  a  policy  of 
insurance.— Id. 

[b]  (App.  1802) 

Statements  not  amounting  to  fraud  or 
mistake,  made  by  an  insurance  agent  during 
the  negotiations  for  a  policy,  are  not  available 
to  vary  the  terms  of  a  written  contract  sub- 
sequently entered  into,  in  which  such  negotia- 
tions are  merged.— Wells  v.  Vermont  Life  Ins. 
Co.,  62  N.  E.  501,  63  N.  E.  578,  28  Ind.  App. 
620. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1818-1824. 
See,  also,  17  Cyc.  p.  606. 

f  407.   Contracts  of  oarriage. 
[a]     (Rap.  18o0) 

A  bill  of  lading,  embracing  all  the  terms 
of  the  contract,  cannot  be  varied  by  parol  evi- 
dence.—Indianapolis  &  C.  R.  Co.  v.  Remmy,  13 
Ind.  518. 

For  Cases  from  Other  States, 

See   20  Cent.    Dig.   Evid.   §§   1826-1828, 

1841;    9  Cent.   Dig.  Carr.  §  148. 
See,  also,  17  Cyc.  p.  602. 


$408.  Reeeipts* 

[a]  (Sup.   1825) 

In  an  action  of  assumpsit  on  an  instru- 
ment which  recites  that  defendant  had  receiv- 
ed a  sum  of  money  for  safe-keeping,  parol  evi- 
dence that  it  was  not  received  for  safe-keeping, 
but  was  paid  in  discharge  of  a  debt,  is  inad- 
missible.—Tisloe  V.  Graeter,  1  Blackf.  353. 

[b]  (Sup.  1847) 

The  record  of  deeds  of  a  county  showing 
an  entry  by  the  recorder  of  the  redemption  of 
land  sold  on  execution  is  not  conclusive  e>i- 
dence  of  such  redemption. — Nichols  v.  Wood- 
ruff, 8  Blackf.  493. 

[c,  d]   (Sup.  1849) 

In  an  action  for  breach  of  contract  made 
with  a  carrier  by  the  master  of  a  canal  boat, 
the  carrier  may  show  by  parol  evidence  that  a 
receipt  was  given  him  by  the  master  as  captain 
of  the  boat,  and  that  the  freight  named  therein 
was  to  be  carried  by  his  boat.— Deford  v.  Sein- 
our,  1  Ind.  532,  Smith,  325. 

[e]      (Sup.  1855) 

A  receipt  for  a  sum  of  money  set  forth 
that  it  was  received  **on  a  decree"  named  there- 
in. Held,  that  parol  evidence  was  not  admis- 
sible to  show  that  this  was  intended  to  cover 
*the  principal  only  of  that  decree.— Hull  v.  But- 
ler, 7  Ind.  267. 

[f]  A  receipt  may  always  be  explained  or  con- 
tradicted by  parol.— (Sup.  1858)  Prible  v.  Kent, 

10  Ind.  325,  71  Am.  Dec.  327;  (1858)  Sherry 
V.  Picken,  10  Ind.  375 ;   (1858)  Henry  v.  Henry, 

11  Ind.  236,  71  Am.  Dec.  354;  (1858)  Aloore 
V.  Korty,  11  Ind.  341 ;  (1876)  Krutz  v.  Craig, 
53  Ind.  561;  (1877)  Pauley  v.  Weisart,  59  Ind. 
241;  (1880)  Lash  v.  Rendell,  72  Ind.  475; 
(1881)  Candy  v.  Hanmore,  76  Ind.  125 ;  (1883) 
Ferguson  v.  State  ex  rel.  Hagans,  90  Ind.  38; 
(1884)  Flood  V.  Joyner,  96  Ind.  459;  (1887.) 
Adams  v.  Davis,  109  Ind.  10,  9  N,  E.  162; 
(1891)  Miller  v.  Eldridge,  27  N.  E.  132,  126 
Ind.  461 ;  (App.  1896)  Lemmon  v.  Reed,  43  N. 
E.  454,  14  Ind.  App.  655;  (1898)  Fox  v.  Cox, 
50  N.  E.  92,  20  Ind.  App.  61 ;  (1899)  Bettman 
v.  Shadle,  53  N.  E.  662,  22  Ind.  App.  542. 

[g]  Though  a  mere  receipt  may  be  varied  or 
contradicted  by  parol,  an  instrument  embody- 
ing a  contract,  though  in  the  form  of  a  re- 
ceipt, cannot  be  so  varied  or  contradicted.- 
(Sup.  1858)  Henry  v.  Henry,  11  Ind.  236,  71 
Am.  Dec.  354;  (1863)  McKeman  v.  Mayhew, 
21  Ind.  291;  (1876)  Krutz  v.  Craig,  53  Ind. 
561;  (1881)  Alcorn  v.  Morgan,  77  Ind.  184; 
(1886)  Fordice  v.  Scribner,  108  Ind.  85,  9  N. 
E.  122. 

[b]     (Sup.  I860) 

A  writing  that  is  both  a  receipt  and  a 
memorandum  of  agreement  is  conclusive  as  to 
the  agreement,  but  the  receipt  of  the  property, 
although  that  be  the  subject-matter  of  the 
agreement,  may  be  disproved.— Dale  v.  Evans, 
14  Ind.  288. 
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[1]  (Sup.  1863) 
Where  a  creditor  filed  an  account  of  the 
amount  due  him  from  a  debtor  with  plaintiff, 
who  was  intrusted  with  funds  for  the  purpose 
of  liquidating  accounts  against  the  debtor,  and 
plaintiff  gave  tht  creditor  a  receipt  stating 
that  his  account  would  be  paid  out  of  a  cer- 
tain one  of  several  claims  against  the  govern- 
ment which  plaintiff  held,  evidence  was  not 
admissible  against  the  assignee  of  the  receipt 
to  show  an  oral  agreement  with  the  creditor 
that  the  account  should  fare  pro  rata  with  all 
accounts  against  the  debtor,  to  be  paid  out  of 
the  aggregate  amount  collected  on  the  several 
government  claims,  as  such  evidence  was  con- 
tradictory to  the  plain  terms  of  the  receipt— 
MicKernan  v.  Mayhew,  21  Ind.  291. 

£J]     (Sup.  1867) 
A   receipt  may  be   so  corrected  by   parol 
evidence  as  to  defeat  a  defense  of  usury  sup- 
ported  by   its    terms.— Charlton   v.   Tardy,    28 
Ind.  452. 

[k]      (Sup.  1867) 

On  the  payment  of  a  claim  against  an  es- 
tate, a  mistake  was  made  in  the  computation 
of  interest,  as  a  result  of  which  the  claimant 
gave  a  receipt  for  the  amount  paid,  as  in  full 
of  the  claim.  Held,  that  such  receipt  was  not 
conclusive,  but  was  open  to  explanation  and 
contradiction  by  parol  evidence.— Markers 
Adm*r  v.  Spi  tier's  AdrnV,  28  Ind.  488. 

[I]  (Sup.  1878) 
A  ward's  receipt  to  his  guardian  "in  full 
of  all  demands,"  executed  on  arriving  at  full 
age,  ^is  not  conclusive,  but  may  be  contradicted 
by  parol  evidence.— Beedle  v.  State  ex  rel. 
Small,  62  Ind.  26. 

£m]      (Sup.  1878) 

An  entry  of  satisfaction  of  a  judgment  in- 
dorsed thereon  by  an  attorney  may  be  ex- 
plained, qualified,  or  contradicted  by  parol  ev- 
idence; such  entry  being  in  the  nature  of  a 
receipt  for  the  amount  thereof. — Stewart  v.  Ar- 
mel,  62  Ind.  593. 

[n]  (Sup.  1879) 
A  receipt  entered  by  a  judgment  plaintiff, 
or  his  assignee,  on  the  record  of  the  judgment, 
of  a  part  or  all  of  the  judgment,  which  is  a 
lien  on  real  estate,  is  not  conclusive  in  favor  of 
a  subsequent  purchaser  of  the  property  without 
notice,  but  can  be  explained,  contradicted,  and 
set  aside  as  against  him. — Lapping  v.  Duffy,  65 
Ind.  229. 

[o]  (Sup.  1882) 
That  money  receipted  for  was  not  in  fact 
paid  may  be  shown,  even  against  an  innocent 
third  person,  who  relied  on  the  receipt  without 
inquiry.— Travellers*  Ins.  Co.  v.  Chappelow,  83 
Ind.  429. 

£p]     (Sup.  1883) 

Parol  evidence  is  admissible  to  show  the 
business  or  profession  of  one  who  has  accepted 
a  claim  for  collection,  where  the  receipt  given 


for  such  claim  is  not  signed  by  him  as  an  at- 
torney, but  such  evidence  cannot  vary  the  terms 
of  the  receipt.— Foulks  v.  Falls,  91  Ind.  315. 

£q]      (Sup.  1886) 

An  instrument  reciting  the  receipt  of  a 
named  sum  **on  deposit  in  national  currency" 
imports,  by  implication  of  law,  a  contract  to 
repay  the  money,  and  parol  evidence  is  inad- 
missible to  vary  it— Long  v.  Straus,  107  Ind. 
94,  6  N.  E.  123,  7  N.  E.  763,  57  Am.  Rep.  87. 

£r]  (Sup.  1886) 
A  receipt  for  money  in.  full  of  all  demands 
is  always  open  to  contradiction  or  explanation. 
The  rule  that  parol  evidence  is  inadmissible  to 
contradict  or  vary  writings  does  not  apply  to  it. 
— Fordice  v.  Scribner,  108  Ind.  85,  9  N.  E.  122. 

Es]  (App.1892) 
In  an  action  for  services  rendered,  the 
issue  was  whether  the  work  was  extra  or  was 
part  of  the  work  called  for  by  a  contract  be- 
tween the  parties.  Defendant  put  in  evidence 
a  receipt,  which  was  a  final  estimate  and  state- 
ment of  account  of  all  the  work  done  under 
the  contract,  and  in  which  it  was  shown  that 
a  balance  was  due  plaintiffs,  and  that  they  re- 
ceived such  balance  in  full  of  such  account. 
Held,  that  the  receipt  did  not  conclude  plain- 
tiffs from  asserting  a  claim  for  extra  work, 
being  only  prima  facie  evidence  of  payment. — 
Ohio  &  M.  R.  Co.  V.  Crumbo,  4  Ind.  App.  456, 
30  N.  E.  434. 

ft]  (App.  1896) 
A  bill  of  lading,  in  so  far  as  it  is  a  mere 
receipt  for  goods,  may  be  explained  or  contra- 
dicted by  parol.— Cleveland,  C,  C.  &  St  L.  R. 
Co.  V.  Moline  Plow  Co.,  13  Ind.  App.  225,  41 
N.  E.  480. 

£u]     (App.  1901) 

A  receipt  for  an  insurance  premium  may 
be  contradicted  by  parol  evidence  showing  that 
part  of  the  premium  has  not  been  paid  as  re- 
cited.—Robison  V.  Wolf,  62  N.  E.  74,  27  Ind. 
App.  683. 

£v]     (App.  1909) 

A  paper  acknowledging  satisfaction  of  a 
judgment  of  which  it  forms  no  part  is  a  mere 
receipt,  and  may  be  contradicted  or  explained. 
—Wilson  V.  Fahnestock,  86  N.  E.  1037. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.   Bvid.  ||   1829-1842; 

39  Cent.  Dig.  Paymt  {|  138,  139. 
See,  also,  17  Cyc  pp.  629-634. 

§410.  Memoranda  not  oonatltntims  oon- 
tract  or  disposition  of  property* 
[a]     (Sup.  1878) 

In  an  action,  on  the  relation  of  a  county 
auditor,  on  the  bond  of  a  county  treasurer,  for 
money  not  accounted  for,  the  settlement  sheet 
between  them  having  been  admitted,  parol  evi* 
dence  was  admissible  to  show  the  details  of  the 
circumstances  under  which  the  statement  was 
made,  and  is  not  objectionable  as  being  parol 
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evidence  of  a   written   contract.—Ho8tetler  v. 
State  ex  rel.  Dean,  62  Ind.  183. 

Fob  Oases  fboic  Othbb  States, 

See  20  Cent.  Dig.  Bvid.  |§  1846-1854. 
See,  also,  17  Cyc.  p.  636. 

i  412.  Writlms  tliowiiis  alteration. 

[a]  (Sup.  1861) 

Where  it  is  shown  that  defendant  had 
erased  a  subscription  made  by  him  to  a  proposed 
corporation,  action  on  such  subscription  may 
still  be  maintained,  as  it  is  admissible  to  show 
the  terms  of  the  subscription  by  parol  evidence. 
—Johnson  v.  Wabash  &  Mt.  V.  Plank-Road  Co., 
10  Ind.  389. 

[b]  (Sup.  1861) 

In  a  suit  on  a  note,  where  an  assigned 
note  was  relied  on  in  set-off,  and  the  answers 
had  not  specially  set  out  the  assignment,  so 
as  to  fix  its  character,  it  was  held  that  parol 
evidence  offered  to  show  where  certain  erasures 
in  the  assignment  were  made,  and  thus  to 
show  what  the  real  assignment  was,  was  ad- 
missible.—Bailey  V.  Boylan,  17  Ind.  478. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §{  1900-1902. 
See,  also,  17  Cyc.  p.  040. 

§413.  Evidanoe  estrinslo  to  writing  in 
Cenaral. 

[a]  (Sup.  1883) 

The  rule  prohibiting  the  contradiction  of 
written  instruments  by  oral  evidence  is  not 
invaded  by  permitting  testimony  of  the  declara- 
tions of  the  grantor  as  to  the  character  and  con- 
dition of  the  property.— Scheible  v.  Slagle,  80 
Ind.  323. 

[b]  (Sup.  1894) 

Parol  evidence  of  the  fact  that  a  deed 
was  executed  is  not  rendered  inadmissible  on 
the  ground  that  the  deed  is  the  best  evidence, 
as  the  fact  of  the  execution  is  independent  of 
the  deed.— Uhl  v.  Moorhouse,  137  Ind.  445,  37 
N.  E.  306. 

[c]  (App.  1903) 

A  witness  may  testify  that  a  paper  shown 
him  was  one  he  took  an  assignment  of,  over 
objection  that  the  instrument  was  mutilated, 
and  torn  into  three  pieces,  this  being  merely  an 
identification  of  it.— Baltes  Land,  Stone  &  Oil 
Co.  V.  Sutton,  09  N.  E.  179,  32  Ind.  App.  14. 

W    (App.  1904) 

A  written  contract  between  a  building  and 
loan  association  and  certain  borrowing  mem- 
bers cannot  be  varied  by  evidence  of  a  state- 
ment as  to  its  supposed  meaning,  made  by  one 
of  the  borrowing  members  to  his  associates, 
though  he  was  also  a  local  agent  of  the  asso- 
ciation.—Coppes  V.  Union  Nat.  Savings  Loan 
Ass'n,  09  N.  E.  702,  33  Ind;  App.  307. 

For  Cases  from  Other  States, 

See  20  Cent.   Dig.   Evid.   {§  1855-1857, 

1859,  1800. 
See,  also,  17  Cyc.  p.  038. 


§414.  Date  of  instrament, 

[a]  (Svp.  1872) 

The  date  recited  in  the  chattel  mortgage  is 
only  prima  facie  evidence  of  the  date  when  it 
was  executed,  and  if  erroneous  the  true  date 
may  be  shown.— Stonebreaker  v.  Kerr,  40  Ind. 
180. 

[b]  (Sup.  1882) 

Parol  evidence  is  not  admissible  to  show 
that  a  judgment  of  a  justice  of  the  peace  was 
entered  on  a  date  other  than  that  shown  Jby  the 
justice's  record.— Hopper  v.  Lucas,  80  Ind.  43. 

[c]  (Sup.  1887) 

A  mistake  in  the  date  of  a  chattel  mort- 
gage may  be  shown  by  parol,  or  it  may  be 
shown  that  it  was  not  delivered  on  the  day 
it  bears  date ;  but,  to  entitle  the  mortgagee  to 
show  either  of  these  things,  the  complaint  must 
aver  the  mistake  in  the  date,  or  that  the  mort- 
gage was  not  delivered  on  the  day  of  its  date. 
— Briggs  V.  Fleming,  112  Ind.  313,  14  N.  E.  80. 

[d]  (Svp.  1905) 

A  life  insurance  policy  dated  in  December 
may  be  shown  not  to  have  been  delivered  until 
the  following  February.— Haughton  v.  iEtna 
Life  Ins.  Co.,  73  N.  E.  592,  74  N.  E.  013,  105 
Ind.  32. 

For  Cases  from  Other  States, 

See  9  Cent.  Dig.  Chat.  Mtg.  §  111. 

§415.   Snstainlns     validity     of     instru- 
ment* 

[a]  (Svp.  1835) 

If  an  indenture  by  which  overseers  of  the 
poor  bind  out  a  child  as  an  apprentice  shows 
that  it  was  executed  in  a  case  not  warranted  by 
the  statute,  it  is  void,  and  parol  evidence  is  in- 
admissible to  show  that  the  identure  was  ex- 
ecuted on  a  different  ground  from  .that  which 
the  identure  itself  describes.— Demar  v.  Simon- 
son,  4  Blackf.  132. 

[b]  (Sap.  1859) 

Parol  proof  is  admissible  to  show  that  reso- 
lutions purporting  to  have  been  passed  by  the 
board  of  directors  of  a  corporation,  the  records 
of  which  have  been  introduced  in  evidence, 
were  passed  by  a  minority  of  such  board  of 
directors.— Price  v.  Grand  Rapids  &  I.  R.  Co., 
13  Ind.  58;    Hamilton  y.  Same,  Id.  347. 

[c]  (Sup.  1871) 

\Miere  defendant,  being  sued  on  an  indorse- 
ment, alleged  that  the  indorsement  had  been 
made  for  the  benefit  of  the  third  person,  and 
that  plaintiff  had  agreed  with  defendant,  at 
the  time  of  the  indorsement,  that  a  mortgage 
held  by  plaintiff  against  such  third  person 
should  be  held  thereafter  for  defendant,  in  con- 
sideration of  the  indorsement,  and  that  entry 
was  made  on  the  mortgage  to  that  effect,  but 
that  the  mortgage  was  ineffective,  in  that  it 
had  not  been  recorded  within  the  time  required, 
and  that  plaintiff  was  cognizant  of  such  fact, 
the  conversations  of  the  parties  and  their  at- 
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torneys  at  the  time  of  making  the  indorsement 
and  the  entries  on  the  mortgage  were  proper 
evidence  to  show  the  attending  circumstances 
of  the  transaction. — Hubbard  v.  Harrison,  38 
Ind.  323. 

[d]     (Swp.  1879) 

The  clerk's  record  of  the  return  on  an 
execution  may  be  proved  by  the  contents  of 
the  execution,  though  the  execution  was  lost 
and  its  contents  proved  by  -parol ;  and  such 
method  is  not  objectionable  as  being  the  correc- 
tion of  a  record  by  oral  testimony. — Newhouse 
V.   Martin,  68  Ind.  224. 

[e]      (Sap.  1885) 

In  a  proceeding  to  amend  a  judgment 
two  years  after  its  rendition  because  of  the 
alleged  omission  of  one  of  plaintiffs'  names, 
other  evidence  than  the  record  is  admissible, 
but  the  mistake  must  be  clearly  shown.— Brown- 
lee  V.  Board  of  Com'rs  of  Grant  County,  101 
Ind.  401. 

[f]      (Sup.  1888) 

In  an  action  on  a  nonnegotiable  note,  the 
answer  averred  that  judgment  had  been  render- 
ed against  the  maker  as  garnishee,  on  a  judg- 
ment against  the  payee ;  that  the  date  of  such 
note  and  the  rate  of  interest  were  misstated, 
by  mistake,  by  him  in  the  garnishment,  but  that 
(he  debt  sued  on  and  the  debt  he  was  charged 
with  as  garnishee  were  the  same.  UeJd  that, 
parol  evidence  being  admissible  to  prove  these 
facts,  such  answer  was  sufficient  on  demurrer.— 
Bostwick  V.  Bryant,  113  Ind.  448,  IG  N.  E. 
378. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1803-1873. 

§416.   Connection    of    contemporaneons 
writlnffi. 
[a]     (Snp.  1896) 

Parol  evidence  is  not  admissible  to  prove 
that  a  written  contract  to  construct  a  railroad, 
and  another  made  between  different  parties,  and 
at  a  different  time,  to  lease  the  same  road,  are 
parts  of  the  same  transaction.— Reynolds  v.  Lou- 
isville, N.  A.  &  C.  R.  Co.,  143  Ind.  579,  40  N. 
E.  410. 

I'oR  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1903-1905. 
See,  also,  17  Cyc.  p.  047. 

§417.  Blatters  not  included  in  writing 
or  for  wliioli  it  doei  not  provide. 
[a]     (Sap.  1861) 

Where  a  written  contract  does  not  pur- 
l)ort  to  contain  all  the  stipulations  between  the 
parties,  parol  evidence  is  admissible  to  show 
such  additional  stipulations  as  are  not  incon- 
sistent with  the  writing.— Kieth  v.  Kerr,  17 
Ind.  284. 

A  writing  was:  **I  have  this  day  bought 
of  A.  16.371  lbs,  of  hogs,  to  be  paid  for  at  the 
pens  at  M.    [Signed]  B.'*    Held,  that  there  was 


an  incompleteness  in  the  writing,  to  explain 
which  parol  evidence  wouU  be  competent,  inas- 
much as  it  failed  to  designate  the  place  of 
delivery  of  the  hogs. — ^Id, 

[b]  (Sup.  1866) 

On  an  exchange  of  land  for  merchandise, 
the  buyer  of  the  land  gave  an  order  on  third 
parties  for  the  merchandise  forming  the  con- 
sideration of  the  exchange;  viz.,  **for  nine 
hundred  and  seventy-five  pounds  of  tobacco  of 
good  merchantable  quality  at  one  dollar  per 
pound."  Heldf  that  parol  evidence  was  admis- 
sible to  show  what  the  terms  of  the  exchange 
were,  and  what  quality  of  tobacco  was  due. 
Whether  the  order  was  received  in  satisfaction 
of  the  debt,  or  whether,  if  the  order  was  not 
filled,  the  appellant  was  to  pay  the  money,  was 
a  matter  outside  of  the  purpose  for  which  the 
order  was  given,  which  was  to  secure  the  de- 
livery of  the  tobacco.— Crofoot  v.  Truax,  27 
Ind.  72. 

[c]  (Snp.  1869) 

Where  a  written  order  for  goods  Is  not 
sufficiently  complete  to  constitute  a  contract, 
parol  evidence  is  admissible  to  prove  the  terms 
of  the  contract  as  finally  entered  into.— More- 
head  V.  Murray,  31  Ind.  418. 

[d]  (Sup.  1S79) 

W^here  the  memorandum  of  a  sale  required 
by  the  statute  of  frauds  to  be  in  writing  does 
not  state  the  contract  with  reasonable  certain- 
ty, parol  evidence  cannot  be  received  to  supply 
the  omitted  facts.— Lee  v.  Ilills,  66  Ind.  474. 

[e]  (Sup.  1879) 

Where  a  condition  of  a  lease  requires  the 
lessor  to  inclose  the  land  with  a  good  and  sub- 
stantial fence,  and  the  lease  does  not  indicate 
what  fencing  is  necessary,  parol  evidence  is 
admissible  to  show  that  the  lessee  executing  the 
lease  had  examined  the  land  and  agreed  with 
the  lessor  as  to  what  fences  were  necessary. — 
Heath  V.  West,  68  Ind.  548. 

[f]  (Sap.  1881) 

Recourse  may  not  be  had  to  parol  evidence 
to  supply  a  description  of  land  in  a  contract 
for  the  conveyance  of  lands.— Pulse  v.  Miller, 
81  Ind.   190. 

[g]  (Sup.  1884) 

Where  one  agrees  to  pay  mortgage  notes 
as  part  of  the  consideration  for  a  deed,  and  it 
is  doubtful,  from  the  language  used,  whether 
he  meant  to  pay  five  notes  or  more,  parol  evi- 
dence is  admissible  to  show  that  his  grantor 
represented  to  him  that  there  were  but  five 
notes,  and  that  these  only  he  meant  to  pay.— 
Martindale  v.  Parsons,  98  Ind.  174. 

[h]     (Sup.  1889) 

Defendant  railroad  company  wrote  plain- 
tiffs a  letter,  inclosing  passes,  to  be  full  com- 
pensation for  legal  services  in  W.  county  for 
one  year,  "except  for  assisting  in  trials  of  eases 
against  the  company  other  than  stock  cases ; 
for  such  services,  if  rendered,  you  are  to  re- 
ceive   reasonable  attorney's   fees,"    in   addition 
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to  the  passes.  Held  that,  as  the  letter  did  not 
purport  to  contain  all  the  contract,  parol  evi- 
dence was  admissible  to  show  what  was  done 
in  cases  *'other  than  stock  cases,"  and  what 
compensation  was  due.— Louisville,  N.  A.  &  C. 
K.  Co.  V.  Reynolds,  118  Ind.  170,  20  N.  E.  711. 

[i]  (Sup.  1889) 
Where  the  grant  of  the  right  of  way  to  a 
railroad  company  does  not  fix  its  width,  the  dec- 
larations and  acts  of  the  parties  are  admissible 
in  evidence  to  fix  such  width. — Indianapolis  & 
V.  li.  Co.  V.  Lewis,  21  N.  E.  660,  119  Ind.  218. 

[J]  (Sup.  1890) 
In  proceedings  to  enjoin  a  town  from  open- 
ing a  street,  it  appeared  that  the  record  of  the 
board  of  trustees  failed  to  show  that  they  ac- 
cepted the  report  of  the  commissioners  appoint- 
ed to  assess  benefits  and  damages  within  20 
days  from  the  filing  of  the  same  with  the  town 
clerk,  as  required  by  Rev.  St.  1881,  §§  3370- 
3372.  Ueldj  that  parol  evidence  was  inadmis- 
sible to  show  that  the  trustees  had  actually  ac- 
cepted the  report  within  the  time  prescribed.— 
Byer  v.  Town  of  New  Castle,  124  Ind.  86,  24 
N.  E.  578. 

[k]     (Sup.  1891) 

Where  the  description  in  a  convej'ance  of 
land  so  far  as  it  goes  is  consistent,  but  does 
not  appear  to  be  complete,  it  may  be  completed 
by  extrinsic  parol  evidence,  provided  a  new 
description  is  not  introduced  into  the  body  of 
the  contract.— Weaver  v.  Shipley,  27  N.  E. 
146,  127  Ind.  526. 

[1]     (App.  1891) 

Where  a  contract  of  transportation  of  goods 
is  silent  with  reference  to  the  time  of  ship- 
ment, the  law  imports  into  the  contract  an  ob- 
ligation to  ship  within  a  reasonable  time  after 
the  goods  have  been  delivered  for  that  purpose, 
and  such  element  becomes  a  substantial  provi- 
sion of  the  contract,  as  much  as  if  it  had  been 
explicitly  written  in  it,  and  its  effect  cannot  be 
modified  by  parol.— Pennsylvania  Co.  v.  Clark, 
27  N.  E.  586,  28  N.  E.  208,  2  Ind.  App.  146. 

[m]     (Sup.  1892) 

Where  a  writing,  executed  as  security  for 
a  debt,  shows  on  its  face  that  it  does  not  em- 
body the  entire  contract,  parol  testimony  is  ad- 
mi8sibt^  to  show  the  whole  transaction.— Burton 
v.  Morrow,  133  Ind.  221,  32  N.  E.  1)21 ;  Smith 
V.  Wood,  Id. 

[n]    (App.  1892) 

In  an  action  for  injuries  alleged  to  have 
been  caused  by  defendant's  negligence,  the  com- 
plaint, after  proper  averments,  set  out  a  written 
release,  which  recited  that  plaintiff,  in  consid- 
eration of  a  sum  of  money  paid  to  him,  and  of 
the  payment  of  certain  doctor's  fees,  waived  all 
claims  for  damages  against  defendant.  Held 
that,  as  the  writing  was<  incomplete,  and  did 
not  of  itself  constitute  an  enforceable  contract, 
in  order  to  give  it  legal  effect  it  was  proper 
to  allege  and  prove  extrinsic  facts.— Kentucky 


&  I.  Cement  Co.  v.  Cleveland,  4  Ind.  App.  171, 
30  N.  E.  802. 

[o]      (App.  1895) 

Where  a  writing  is  intended  as  a  satis- 
faction of  a  prior  obligation  but  does  not  so 
state  on  its  face,  parol  evidence  is  admissible 
to  show  the  reason  for  its  execution  on  the 
ground  that  the  instrument  is  incomplete. — 
Keck  V.  State  ex  rel.  National  Cash  Register 
Co.,  39  N.  E.  899,  12  Ind.  App.  119. 

[p]     (App.  1895) 

A  teacher  and  a  school  trustee  entered  in- 
to a  written  agreement,  whereby  the  former  was 
to  teach  during  the  school  year  at  a  certain 
price  per  day,  and  the  number  of  days  was  to 
be  inserted  when  the  trustee  ascertained  the 
amount  of  the  tuition  fund  for  that  year.  Held, 
that  in  an  action  for  breach  of  the  contract  pa- 
rol evidence  was  admissible  to  show  how  many 
days  the  school  year  contained. — Marion  School 
Tp.  V.  Carpenter,  12  Ind.  App.  191,  39  N.  E. 
878. 

[ql     (App.  1902) 

Parol  testimony  is  inadmissible  to  supple- 
ment the  record  of  proceedings  by  a  town  to 
appropriate  land  for  a  street,  so  as  to  make 
it  show  compliance  with  the  statutory  require- 
ments in  such  proceedings. — Terre  Haute  &  L. 
R.  Co.  V.  Town  of  Hora,  64  N.  E.  648,  29  Ind 
App.  442. 

[r]  (Sap.  1903) 
Where  a  railroad  time-table,  on  the  re- 
verse side  of  which  rules  for  employes  were 
printed,  contained  nothing  to  show  when  the 
rules  took  effect,  the  fact  that  the  time-table 
recited  that  it  took  effect  on  January  1,  1900, 
which  Wks  subsequent  to  the  date  of  the  ac- 
cident, did  not  preclude  proof  aliunde  that  the 
rules  were  in  force  at  the  time  of  the  accident. 
—Lake  Erie  &  W.  R.  Co.  v.  Charman,  67  N. 
B.  923,   161  Ind.  95. 

[8]  (App.  1910) 
In  order  that  collateral  oral  matter  may  be 
admitted  to  complete  a  written  contract,  it 
must  be  shown,  if  the  evidence  contradicts  it, 
that  the  written  contract  is  incomplete.— Mc- 
Caskey  Register  Co.  v.  Curfinan,  90  N.  E. 
323. 

[t]  (App.  1910) 
Where  a  writing  does  not  embrace  the  en- 
tire contract  of  the  parties,  parol  evidence  is 
admissible  to  show  the  part  omitted  if  it  does 
not  vary  the  terms  of  the  instrument.— Buffalo 
Oolitic  Limestone  Quarries  Co.  v.  Davis,  90 
N.  E.  327. 

Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  1874-1899. 
See,  also,  17  Cyc.  pp.  741-748. 

$418.  Parties  to  instrument  or  obliga- 
tion. 

Identification  of  parties,  see  post,  §  459. 
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[&]  (Sup.  1856) 
Where  there  is  nothinir>  either  in  the  body 
of  an  instrument,  or  attached  to  the  signature, 
to  indicate  that  it  was  intended  to  be  anything 
other  than  the  personal  obligation  of  the  party 
signing  it,  parol  evidence  is  inadmissible  to 
show  that  the  maker  or  obligor  was  acting  in 
the  matter  as  agent  merely.— Hiatt  v.  Simpson, 
8  Ind.  256. 

[b]  (Sup.  1889) 
B.  executed  a  writing,  stating  that  he 
"has  this  day  sold  to"  plaintiff  "106  oak  trees, 
to  be  taken  from  the  farm  known  as  the  *W. 
Farm,'  in  F.  township,  M.  county,  Indiana. 
Choice  of  said  trees  by  said"  plaintiff,  "Con- 
sideration, $927  cash  paid  in  hand.  Receipt 
hereby  acknowledged."  In  an  action  against 
another  for  their  conversion,  evidence  of  pre- 
vious negotiations,  showing  that  the  sale  was 
to  defendant,  and  plaintiff  advanced  the  mon- 
ey, and  evidence  of  B.*s  understanding  as  to 
whom  he  supposed  he  was  selling  the  timber  to 
or  as  to  the  effect  of  the  contract,  is  inadmis- 
sible to  vary  the  writing. — Ilostetter  v.  Auman, 
119  Ind.  7,  20  N.  E.  506. 

Fob  Cases  from  Otheb  States. 

See  20  Cent.  Dig.  Evid.  §§  1906-1911. 
See,  also,  17  Cyc.  pp.  708-712;    note,  20 
L.  R.  A.  705. 


$  419.  Natnre  of  oonsideration. 
[a]  (Sup.  1848) 
Though  the  consideration  expressed  in  the 
deed  is  prima  facie  evidence  of  the  true  con- 
sideration, yet  parol  evidence  may  be  intro- 
duced to  show  the  true  consideration,  as  affect- 
ing the  damages.— Allen  v.  Lee,  1  "Ind.  58, 
Smith,  12,  48  Am.  Dec.  352. 

[aa]    (Sup.  ISol) 

Where  the  writing  does  not  purport  to  set 
out  the  consideration  in  full  which  waa  to  be 
paid  for  the  land,  nor  the  manner  of  its  pay- 
ment, evidence  showing  what  it  was,  and  how 
it  was  to  be  paid^  was  admissible,  as  it  did  not 
contradict  the  deed  or  instrument  of  writing. — 
Cunningham  v.  Banta,  2  Ind.  604. 

[aaa]    (Sup.  1851) 

Evidence  is  admissible  to  show  the  nature 
of  the  consideration  of  a  general  receipt  on  a 
judgment— Lewis  v.  Matlock,  3  Ind.  120. 

[b]  Parol  evidence  is  admissible  to  show  the 
actual  consideration  for  a  deed.— (Sup.  18oi) 
Uockhill  V.  Spraggs,  9  Ind.  30,  68  Am.  Dec. 
607;  (1857)  Thompson  v.  Thompson,  9  Ind. 
323,  68  Am.  Dec.  638 ;  (1859)  Jones  v.  Jones, 
13  Ind.  389 ;  (1876)  Steams  v.  Dubois,  55  Ind. 
257;  (1877)  Headrick  v.  Wisehart,  57  Ind. 
129;  (1880)  Wallace  v.  Goff,  71  Ind.  292; 
(1882)  Moore  v.  Butler  University,  83  Ind.  376 ; 

(1884)  Hamilton  v.   Barricklow,  96  Ind.  398; 
(18S5)    Levering    v.    Shockey,    100    Ind.    558; 

(1885)  Cuthrell  v.  Cuthrell,  101  Ind.  375 ;  (1886) 
Hays  V.  I»eck,  107  Ind.  389,  8  N.  E.  274. 


[bb]     (Sup.  1858) 

In  consideration  of  a  conveyance,  the  gran- 
tee acknowledged  payment  of  **all  demands  of 
every  kind  and  nature  whatever."  HcW,  that 
this  was  not  a  mere  receipt,  but  amounted  to  a 
contract,  and  could  not  be  controlled  by  parol, 
showing  that  judgments  were  not  included.— 
Henry  v.  Henry,  11  Ind.  236,  71  Am.  Dec.  3;H. 

[c]  The  clause  in  a  deed  acknowledging  pay« 
ment  of  the  consideration  is  merely  prima  facie 
evidence,  and  may  be  varied  or  rebutted  by 
parol  proof  that  the  consideration  was  natural 
love  and  affection.— (Sup.  1859)  Jones  v.  Jones, 
12  Ind.  389;  (1883)  Kenney  v.  Phillipy,  91 
Ind.  511. 

[cc]    (Sup.  1861) 

The  recital,  in  an  agreement  for  purchase 
and  sale,  of  the  receipt  of  the  purchase  money, 
stated  to  be  a  part  of  the  consideration  for  the 
execution  of  the  agreement,  is  not  conclusive; 
but  the  truth  may  be  inquired  into.— Swope  v. 
Forney,  17  Ind.  385. 

[d]    (Sup.  1862) 

Suit  will  lie  to  recover  the  consideration 
for  the  conveyance  of  land,  even  though  the  deed 
recite  its  payment,  or  to  recover  a  consideration 
different  from,  and  not  inconsistent  with,  that 
set  forth  in  the  deed. — Lamb  v.  Donovan,  19 
Ind.  40. 

[dd]    (Sup.  1864) 

Parol  evidence  is  admissible  to  show  a  dif- 
ferent consideration  of  a  bill  of  sale  from  that 
expressed  in  writing  in  the  bill.— McMahan  v. 
Stewart,  23  Ind.  590. 

[e]  In  an  action  for  breach  of  covenant  ^gainst 
incumbrances  in  a  deed,  parol  evidence  is  ad- 
missible to  prove  that  the  covenants,  for  breach 
of  which  suit  is  brought,  were  against  incum- 
brances, which  plaintiff  agreed  to  pay  as  part 
of  the  consideration  for  the  deed.— (Sup.  1860) 
Pitman  v.  Conner,  27  Ind.  337;  (1868)  Fitzer 
V.  Fitzer,  29  Ind.  468;  (1872)  Carver  v.  Lou- 
thain,  38  Ind.  530. 

(ee]     (Sup.  1868) 

Where,  at  the  time  of  tte  purchase,  the 
growing  crops  are  reserved  by  the  vendor,  as  a 
part  of  the  consideration  of  the  sale,  the  agree- 
ment, though  by  parol,  i9  valid  as  the  agree- 
ment only  affects  the  consideration  of  the  deed, 
which  may  always  be  proved  or  explained  by 
parol  proof.— Ileavilon  v.  Heavilon,  29  Ind.  509. 

[f]     (Sup.  1870) 

Where  a  person  subscribed  a  certain  sum 
to  the  capital  stock  of  a  tum||)ike  company,  in 
consideration  of  the  agreement  of  the  agents  of 
the  company  that,  if  he  would  so  subscribe,  a 
lifetime  pass  over  the  road  for  himself  and 
family  should  be  issued  to  him  by  the  company. 
Held,  that  parol  evidence  of  said  agreement  to 
issue  a  pass  was  inadmissible.^Irwin  v.  Lee,  34 
Ind.  319. 
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Iff]    (Sup.  1870) 

Either  party  to  a  deed  may  sbow,  except 
for  the  purpose  of  defeating  its  operation,  the 
true  consideration,  although  it  be  entirely  dif- 
ferent from  that  expressed  in  the  deed.— Mather 
T.  Scoles,  35  Ind.  1. 

[g]     (Sup.  1873) 

The  consideration  of  a  deed  is  usually  open 
to  explanation,  and  the  grantor,  in  an  action  on 
a  covenant  of  warranty  brought  by  one  to 
whom  the  grantee  in  the  deed  has  conveyed, 
can  show  that  the  consideration  actually  paid 
for  the  land  was  less  than  the  sum  expressed 
in  the  deed.— Gavin  v.  Buckles,  41  Ind.  528. 

£gg]    (Sup.  1873) 

Parol  evidence  may  be  given  to  show  the 
real  consideration  of  a  deed  of  real  estate,  and 
that  the  purdiaser  took  the  conveyance  subject 
to  incumbrances,  and  agreed  to  discharge  them, 
in  addition  to  the  consideration  stated  in  the 
deed.— McDill  v.  Gunn,  43  Ind.  315. 

[h]    (Sup.  1876) 

In  a  suit  to  recover  for  the  price  of  land 
sold  and  conveyed  by  the  plaintiff  to  the  defend- 
ant, the  consideration  expressed  in  the  deed  of 
conveyance  may  be  contradicted  by  parol  evi- 
dence.—Steams  V.  Dubois,  55  Ind.  257. 

[hh]      (Sup.  1877) 

In  an  action  by  the  payee  on  a  note  execut- 
ed by  defendant  to  a  duly-incorporated  educa- 
tional institution,  promising  to  pay  a  certain 
sum  "as  endowment  fund,"  defendant  answered, 
in  abatement,  admitting  the  execution  of  such 
note  as  a  subscription  to  such  fund,  but  aver- 
ring that  the  same  was  to  consist  of  a  certain 
amount  to  be,  but  not  yet,  raised  by  subscrip- 
tion, and  that  he  had  only  delivered  such  note 
in  trust  until  such  fund  should  be  fully  sub- 
scribed. Heldf  on  demurrer,  that  such  answer 
was  insufficient.— Roche  v.  Roanoke  Classical 
Seminary,  56  Ind.  198;  Stump  v.  Same,  Id. 
598. 

[i]  (Sup.  1877) 
In  consideration  of  the  conveyance  of  cer- 
tain real  estate  by  quitclaim  deed  by  A.  to  B., 
and  the  promise  of  the  former  to  pay  all  delin- 
quent taxes  due  thereon,  B.  conveyed  certain 
real  estate  to  A.  by  warranty  deed,  and  also 
promised  to  pay  all  delinquent  taxes  thereon. 
Afterwards  B.,  to  save  the  real  estate  conveyed 
to  him  by  A.  from  sale  for  such  taxes,  paid  the 
same,  and  then  brought  an  action  therefor 
against  A.  Held,  that  plaintiff  may  show  by 
parol  evidence  the  actual  consideration  of  his 
deed  to  defendant,  and  that  the  same,  or  some 
part  thereof,  remains  unpaid. — Head  rick  v. 
Wisehart,   57  Ind.   129. 

[ii]  It  may  be  shown  by  parol  evidence  that  a 
promissory  note  was  executed  to  evidence  an 
advancement.— (Sup.  1877)  Peabody  v.  Peabody, 
59  Ind.  556;  (1886)  Buscher  v.  Knapp,  107 
Ind.  340,  8  N.  E.  263. 


Ul  (Sup.  1880) 
The  consideration  of  a  deed  Is  always,  as 
between  the  immediate  parties  thereto,  open  to 
inquiry,  and  this  inquiry  may  go  to  the  extent 
of  showing  a  consideration  different  from  that 
expressly  stated  in  the  deed.— Jones  v.  Noe,  71 
Ind.  368. 

[jj]     (Sup.  1881) 

The  fact  that  a  part  of  the  evidence  of  the 
consideration  of  the  note  in  suit  was  in  writing 
does  not  preclude  the  admission  of  the  oral  part. 
— Everhart  v.  Puckett,  73  Ind.  409. 

[k]     (Sup.  1881) 

The  consideration  of  a  written  contract 
may  be  proven  by  parol.— Walters  v.  Walters, 
73  Ind.  425. 

[kk]    (Sup.  1881) 

In  an  action  on  a  new  or  renewal  note,, 
evidence  is  admissible  that  at*  its  execution  the 
parties  thereto  reserved  the  right  to  inquire  into 
its  consideration.— Smith  v.  Boruff,  75  Ind.  412. 

[1]  (Sup.  1881) 
In  an  action  to  recover  property  claimed  by 
plaintiff  as  purchaser  under  a  bill  of  sale,  it  is- 
competent  to  show  a  different  consideration 
from  that  recited  in  the  bill  of  sale,  and  to 
show  that  such  other  consideration  was  paid 
before  the  making  of  the  bill  of  sale.— Schenck 
V.  Slthoff,  75  Ind.  485. 

[11]  Parol  evidence  is  admissible  to  prove  the 
consideration  of  a  written  contract,  where  none 
is  expressed  therein.— (Sup.  1881)  Jessup  v. 
Trout,  77  Ind.  194;  (1886)  Singer  Mfg.  Co.  v. 
Forsyth,  108  Ind.  334,  9  N.  E.  372. 

[m]     (Sup.  1882) 

The  consideration,  or  want  of  considera- 
tion, for  a  written  contract,  may  be  shown  by 
parol ;  as,  for  instance,  that  a  note  was  given 
by  one  in  consideration  of  a  gift  to  his  wife. 
—Bragg  V.  Stanford,  82  Ind.  234. 

[mm]  (Sup.  1883) 

The  consideration  of  an  agreement  may  be 
shown  to  be  different  from  that  expressed.— 
Brown  v.  Summers,  91  Ind.  151. 

In  an  action  on  an  indorsement  of  a  note, 
parol  evidence  is  admissible  in  behalf  of  de- 
fendant to  show  what  the  consideration  of  the 
indorsement  was.— Id. 

[n]  (Sup.  1884) 
Though  parol  testimony  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  note,  the 
consideration  for  which  a  note  was  given  may 
be  established  by  such  testimony.— First  Nat. 
Bank  v.  Nugen,  99  Ind.  160. 

[nnl    (Sup.  1885) 

Where  the  consideration  of  die  assignment 
of  an  insurance  policy  is  therein  stated  as  value 
received,  it  may  be  shown  what  the  value  re- 
ceived was. — Damron  v.  Penn.  Mut.  Life  Ins. 
Co.,  99  Ind.  478. 
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[nnn]    (Sup.  1885) 

The  actual  consideration  of  a  conveyance 
of  land  may  be  shown  by  a  memorandum  of  the 
various  amounts  going  to  make  it  up,  made  at 
the  time  by  one  of  the  parties  in  the  presence 
of  tlie  other.— Morehouse  v.  Heath,  99  Ind.  509. 

[o]      (Sap.  1886) 

A  receipt  simply  reciting  the  release  of  a 
claim  may  be  explained  by  parol  evidence  as 
to  the  consideration. — Scott  v.  Scott,  105  Ind. 
584,  5  N.  E.  39T. 

[oo]      (Sap.  1886) 

Evidence  is  not  admissible  to  prove  a  parol 
agreement  by  the  indorser  of  a  note  to  pay  the 
note.  The  legal  presumption  is  that  the  con- 
sideration for  the  indorsement  was  the  amount 
of  the  note  and  interest ;  but  the  actual  con- 
sideration may  be  proved  where  that  whic^h 
the  law  presumes  is  in  dispute.— Smythe  v. 
Scott,  100  Ind.  ^5,  6  N.  E.  145. 

[p]      (Sap.  1886) 

For  the  purpose  of  showing  the  true  con- 
sideration of  a  deed,  parol  evidence  is  admissible 
to  show  that  the  grantee  verbally  agreed,  prior 
to  the  delivery  of  the  deed,  to  pay  an  existing 
incumbrance,  as  part  of  the  consideration ;  the 
consideration  being  stated  in  the  deed  in  merely 
general  terms.— Hays  v.  Peck,  107  Ind.  389,  8 
N.  E.  274. 

[pp]      (Sap.  1886) 

Where  a  bond  covers  every  indebtedness  of 
the  obligee,  whether  existing  at  the  time  it  was 
executed  or  which  thereafter  exists  or  is  in  any 
manner  incurred,  in  an  action  thereon,  it  was 
competent  to  aver  and  prove  by  parol  that  the 
sole  consideration  of  the  bond  was  a  contract 
of  agency,  which  was  executed  concurrently 
with  it.— Singer  Mfg.  Co.  v.  Forsyth,  9  N.  B. 
372,.  108  Ind.  334. 

In  an  action  for  breach  of  the  bond  of  an 
agent  it  is  competent  for  defendant  to  show  a 
parol  contemporaneous  agreement,  forming  the 
consideration  for  the  bond,  where  the  bond 
fails  to  state  any  consideration,  and  indicates 
on  its  face  that  it  is  collateral  to  some  con- 
tract not  expressed  therein ;  and  the  extent  of 
the  liability  of  the  guarantors  may  be  thus  lim- 
ited to  indebtedness  incurred  as  to  matters 
contemplated  in  such  agreement,  although  the 
bond,  if  construed  alone,  might  seem  to  include 
all  indebtedness. — Id. 

[q]     (Sap.  1888) 

Evidence  of  tiie  conduct  and  declarations 
of  the  parties  forming  part  of  the  transactions 
between  them,  and  of  the  admissions  of  the 
mortgagee,  he  being  dead,  is  admissible  to  show 
the  true  consideration  of  a  mortgage.— Colt  v. 
McConnell,  116  Ind.  249,  19  N.  E.  lOa 

[qq]     (Sap.  1889) 

Where  parties  have  made  a  written  farm 
lease,  complete  on  its  face,  with  minute  provi- 
sions as  to  their  rig-hts  and  obligations,  j)arol 
evidence  is  inadmissible  to  prove  that  at  the 
date  of  its  execution,  "and  as  a  part  of  the  con- 


sideration for  said  contract,  and  in  addition  to 
the  consideration  stated  therein,"  the  lessors 
orally  agreed  to  drain  the  land.— Diven  v.  John- 
son, 117  Ind.  512,  20  N.  E.  428.  3  L.  R.  A.  308. 

[r]     (Sap.  1889) 
The  consideration  of  a  mortgage  may  be 
proved,  but  the  conveying  part  cannot  be  con- 
tradicted, by  parol.- Murdock  v.  Cox,  118  Ind. 
266,  20  N.  E.  786. 

[rr]     (Sap.  1889) 

Where,  by  the  terms  of  a  written  contract 
defendant  sold  to  plaintiffs  certain  chattels  and 
his  good  will  in  the  practice  of  medicine,  and 
agreed  not  to  practice  in  a  certain  district  for 
a  number  of  years,  "in  consideration  of  which 
said  second  parties  [plaintiffs]  hereby  agree  to 
pay  said  first  party  [defendant]  $100,"  the  stip- 
ulation as  to  the  consideration  is  contractual, 
and  cannot  be  varied  by  oral  evidence.— Pick- 
ett V.  Green,  120  Ind.  584,  22  N.  E.  737. 

[8]     (Sap.  1889) 

In  an  action  on  a  note  for  $400,  payable 
absolutely,  parol  evidence  is  inadmissible  to 
show  that  plaintiff  orally  agreed  to  sell  defend- 
ant some  land  in  consideration  of  being  paid 
an  annuity  of  $40  for  life,  and  that  she  deeded 
the  land  to  defendant,  and  he  gave  her  in  pay- 
ment the  note  in  suit.— Coapstick  v.  Bosworth, 
121  Ind.  6,  22  N.  E.  772. 

[ss]      (Sap.  1890) 

It  is  a  familiar  law  that  the  consideration 
of  a  contract  or  conveyance  is  always  open  to 
extrinsic  inquiry,  and  may  be  shown  by  parol 
evidence.— Kintner  v.  Jones,  23  N  E.  701,  122 
Ind.  148. 

[t]  (Sap.  1890) 
Parol  evidence  is  admissible  to  show  the 
consideration  upon  which  a  promissory  note  was 
executed,  unless  the  consideration  was  expressed 
in  the  note,  and  made  contractual. — Dowden 
V.  Wood,  24  N.  E.  1042,  124  Ind.  233. 

In  a  suit  by  an  administrator  on  notes  and 
to  foreclose  mortgages  given  to  secure  payment 
of  the  notes,  the  answer  alleged  that  plaintiff's 
intestate  gave  $1,000  to  defendants  to  make 
the  first  payment  on  land,  that  one  of  the  notes 
in  suit  was  given  for  the  same,  but  merely  for 
the  purpose  of  securing  the  payment  of  the  in- 
terest during  intestate's  life,  it  being  understood 
that  the  note  should  never  be  paid ;  that  the 
other  notes  in  suit  were  given  by  defendants  for 
the  deferred  payments  on  the  land  and  were 
bought  back  by  them  with  money  given  them  by 
plaintiff's  intestate ;  that  it  was  understood  that 
the  notes  were  never  to  be  paid,  but  they  were 
assigned  to  plaintifiTs  intestate,  to  secure  the 
paj'ment  of  the  interest  thereon  during  his  life. 
Held,  that  parol  evidence  in  proof  of  the  aver- 
ments of  the  answer  did  not  violate  the  rule 
prohibiting  the  admission  of  parol  evidence  to 
contradict  a  written  instrument.- Id. 

[tt]     (Sap.  1891) 

The  recital  in  a  deed  that  it  is  given  in 
consideration  of  natural  love  and  affection  does 
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not  estop  the  parties  from  showing  in  support 
of  the  deed  that  it  was  really  given  for  a  val- 
uable consideration.— Nichols,  Shepherd  &  Co. 
V.  Burch,  128  Ind.  324,  27  N.  E.  737. 

[u]    (App.  1892) 

A  deed  is  not  conclusive  on  the  question  of 
consideration,  except  so  far  as  the  considera- 
tion may  affect  its  validity  as  an  instrument  of 
conveyance.  Under  a  deed  of  general  warran- 
ty, it  may  be  established  by  parol  that  the 
grantee  undertook  to  pay  any  particular  lien  or 
discharge  any  encumbrance  as  part  of  the  con- 
sideration where  the  deed  is  silent  on  the  sub- 
ject—Maris  V.  lies,  30  N.  E.  152,  3  Ind.  App. 
570. 

[uu]     (App.  1892) 

Parol  evidence  is  admissible  to  show  a 
<onsideration  for  a  written  release  and  dis- 
charge in  addition  to  the  money  consideration 
recited  therein.  —  Pennsylvania  Co.  v.  Dolan, 
(»  Ind.  App.  109,  32  N.  E.  802,  51  Am.  St.  Rep. 
289. 

[V]      (Sup.  1895) 

The  consideration  mentioned  in  a  written 
release  of  a  railroad  company  from  liability  for 
personal  injuries,  reciting  the  receipt  of  a  spec- 
•ified  sum,  and  that  the  company  shall  be  re- 
leased from  all  further  liability,  is  not  con- 
tractual, and  parol  evidence  is  admissible  that 
such  release  was  not  supported  by  any  con-* 
sidcration.— Stewart  v.  Chicago  &  E.  I.  R.  CJo., 
141  Ind.  55,  40  N.  E.  67. 

[vv]      (Sap.  1895) 

Where  a  written  contract  of  sale  of  a 
patent  right  recited  that  the  vendor  guarantied 
the  validity  of  the  letters  patent,  and  that  con- 
tract was  afterwards  supplemented  by  another 
relative  to  the  payment  of  costs  in  case  of  liti- 
gation over  the  patent,  parol  evidence  is  not  ad- 
missible to  show  that  the  second  contract  was 
made  in  consideration  that  the  vendor  would  be 
relieved  from  his  liability  assumed  in  the  first 
contract,  in  guarantying  the  validity  of  the  pat- 
ent.—Sandage  V.  Studabaker  Bros.  Manufg  Co. 
41  N.  E.  380,  142  Ind.  148,  34  L.  R.  A.  303, 
51  Am.  St  Rep.  105. 

[vvv]     (Sup.  1895) 

Parol  evidence  is  admissible  to  show  that 
the  reservation  in  a  deed  of  a  life  estate  to  the 
grantors  was  made  to  secure  payment  of  the 
unpaid  purchase  price  payable  in  support,  and  by 
allowing  the  grantors  to  reside  on  the  premises. 
— Bever  v.  Bever,  144  Ind.  157,  41  N.  E.  944. 

[w]     (App.  1896) 

Where  a  deed  provided  that  it  was  "made 
by  the  grantors  and  accepted  by  the  grantee  in 
full  satisfaction  of  all  claims  of  the  grantee 
against  the  grantors,  or  either  of  them,  to  this 
date,  and  of  any  and  all  kinds,  and  in  satisfac- 
tion of  any  pretend^  claims  of  the  grantee 
against*'  a  certain  estate,  such  stipulation  is 
not  contractual,  but  is  in  the  nature  of  a  receipt 
or  release,  and  parol  evidence  is  admissible  to 
show  the  nature  of  the  claims  included  therein. 


—French  v.  Amett,  15  Ind.  App.  674,  44  N.  E. 
551. 

[WW]     (Sup.  1898) 

Where  the  consideration  in  a  deed  is  stat- 
ed in  general  terms,  the  true  consideration  may 
be  shown  by  either  party  by  parol  evidence,  for 
any  purpose,  except  to  defeat  the  deed  as  a  val- 
id grant ;  and  it  may  be  shown  that  the  gran- 
tee verbally  agreed,  as  a  part  of  the  considera- 
tion to  pay  an  incumbrance  existing  on  the 
real  estate  conveyed.— Lowery  v.  Downey,  50 
N.  E.  79,  150  Ind.  364. 

[www]    (App.  1898) 

Where  the  consideration  of  a  deed  is  con- 
tractual, and  is  a  direct  promise  to  do  certain 
things,  it  cannot  be  changed  or  modified  by 
parol  evidence.— Hilgeman  v.  Shell,  51  N.  E. 
728,  21  Ind.  App.  86. 

[X]  (Sup.  1901) 
Where  a  written  instrument  was  executed 
releasing  a  street  railway  company  from  lia- 
bility for  personal  injuries,  and  reciting  the 
receipt  of  a  specified  sum  as  consideration, 
parol  evidence  was  admissible  to  contradict 
the  recital  as  to  consideration.— Citizens'  St.  R. 
Co.  V.  Heath,  62  N.  B.  107,  29  Ind.  App.  395. 

[xx]     (App.  1901) 

Parol  evidence  is  admissible  to  show  the 
consideration  for  an  antenuptial  agreement 
that  the  survivor  should  take  no  share  of  tho 
estate  of  the  deceased  one. — Moore  v.  Harrison, 
59  N.  E.  1077,  26  Ind.  App.  408. 

[XXX]    (App.  1903) 

The  ciHisideration  of  a  written  contract 
may  be  shown  by  parol.— Baltes  Land,  Stone  & 
Oil  Co.  v.  Sutton,  69  N.  E.  179,  32  Ind.  App. 
14. 

[y]     (App.  1905) 

Though  written  contracts  cannot  be  en- 
larged or  altered  by  prior  or  contemporaneous 
agreements,  the  consideration  mentioned  in  a 
deed  or  mortgage  is  alwaj'S  open  to  modifica- 
tion or  contradiction  by  parol.— Genimer  v. 
Hunter,  74  N.  E.  586,  35  Ind.  App.  501. 

[yy]     (Sup.  1906) 

Tho  consideration  for  a  written  contract 
need  not  be  stated  in  the  writing  and  may  be 
shown  by  parol.— Howard  v.  Adkins,  167  Ind. 
184,  78  N.  B.  665. 

Cyyy]    (App.  1906) 

The  consideration  of  a  contract  cannot  be 
varied  by  parol  when  it  is  made  contractual. 
—Chicago,  I.  &  L.  R.  Co.  v.  Southern  Indiana 
R.  Co.,  38  Ind.  App.  234,  70  N.  E.  843. 

[z]      (App.  1907) 

Parol  evidence  is  admissible  to  prove  or 
vary  the  consideration  of  a  deed,  where  such 
consideration  is  expressed  in  general  terms  or 
by  way  of  recital ;  but  such  evidence  is  admis- 
sible only  when  it  is  the  best  obtainable. — 
Pierse  v.  Bronnenberg,  40  Ind.  App.  662,  81  N. 
E.  739,  82  N.  E.  126. 
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[u]     (App.  1910) 

A  written  release  by  a  serrant  of  a  claim 
for  injury  received,  which  recites  that  the  serv- 
ant has  made  a  claim  on  the  master  for  money 
compensation  for  the  injury,  asserting  a  legal 
liability  therefor,  which  the  master  expressly 
denies,  and  which  provides  that  the  servant 
in  satisfaction  of  the  disputed  claim  acknowl- 
edges a  specified  sum  paid  to  the  servant  by 
reason  of  the  injury  does  not  make  the  consid- 
eration contractual  so  as  to  exclude  parol  evi- 
dence to  vary  the  consideration,  but  states  the 
consideration  by  way  of  recital,  and  parol  evi- 
dence of  the  true  consideration  is  admissible. 
—American  Car  &  Foundry  Co.  v.  Smock,  91 
N.  E.  749. 

[zzz]    (App.  1910) 

Where  the  consideration  of  a  release  of  a 
claim,  evidenced  by  a  written  instrument,  is 
stated  therein  by  way  of  recital,  parol  evidence 
of  the  true  consideration  is  admissible.— Illinois 
Cent.  R.  Co.  v.  Fairchild,  91  N.  E.  836. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.   Evid.  |8   1912-1928; 

7  Cent.  Dig.  Bills  &  N.  |§  1738-1739; 

11  Cent.   Dig.  Contracts,   §§  229,  408; 

14  Cent.  Dig.  Covenants,  8  267. 
See,  also,  17  Oyc.  pp.  648-661;    note,  20 

li.  B.  A.  101. 

$420.  Ezistence  of  condition  or  contln- 
eencj. 

Prior  or  contemporaneous  agreement  showing 
conditions  precedent  to  obligation  in  writing, 
see  post,  {  444. 

[a]  (Sup.  1837) 

Parol  evidence  is  not  admissible  to  prove 
that  it  was  the  understanding  of  the  parties 
to  a  mortgage  of  personal  property,  at  the 
time  of  its  execution,  that  the  mortgagor  should 
retain  possession  of  the  goods  until  forfeiture; 
the  mortgage  being  silent  on  the  subject.— 
Case  V.  Winship,  4  Blackf.  425,  30  Am.  Dec. 
064. 

[b]  (Sup.  1846) 

In  an  action  on  a  bill  or  note  absolute  in 
terms,  parol  evidence  is  not  admissible  to  show 
that  it  was  to  be  paid  only  on  a  contingency.— 
Miller  v.  White,  7  Blackf.  491. 

fc]  In  the  absence  of  fraud,  accident,  or  mis- 
take, an  absolute  note  cannot  be  changed  by 
parol  evidence  into  a  conditional  obligation.^- 
(Sup.  1851)  Railsback  v.  Liberty  &  A.  Turnpike 
Co.,  2  Ind.  656;  (1863)  Swank  v.  Nichols* 
Adm'r,  20  Ind.  198 ;  (1864)  Mcaintic's  Adm'r 
V.  Cory,  22  Ind.  170 ;  (1865)  Swank  v.  Nichols* 
Adm'r,  24  Ind.  199. 

[ccl  Ehccept  in  cases  of  fraud  or  mistake,  pa- 
rol evidence  is  inadmissible  to  show  that  a  sub- 
scription for  corporate  stock,  absolute  on  its 
face,  was  made  on  condition.— (Sup.  1855)  Mad- 
ison &  I.  Plank-Road  Co.  v.  Stevens,  6  Ind. 
379;    (1856)   Jones  v.  Milton  &  R.  Turnpike 


Co.,  7  Ind.  547;  (1860)  McAllister  v.  Indiana- 
polis &  C.  R.  Co.,  15  Ind.  11 ;  (1860)  Evans- 
ville,  I.  &  C.  Straight  Line  R.  Co.  v.  City  of 
Evansville,  Id.  395;  (1S<)7)  Cincinnati  U.  &  Ft. 
W.  R.  Co.  V.  Pearce,  28  Ind.  502. 

[d]  (Sap.  1855) 

Parol  evidence  is  not  admissible  to  modi- 
fy a  written  contract  by  adding  a  condition 
not  contained  in  it.— Madison  &  I.  Plank-Road 
Co.  v.  Stevens,  6  Ind.  379. 

[e]  (Sup.  1857) 

Parol  evidence  is  inadmissible  to  reduce  an 
absolute  deed  to  a  conditional  one.— Thomp- 
son y.  Thompson,  9  Ind.  323,  68  Am.  Dec.  638. 

[f]  (Sup.  1864) 

Parol  evidence  is  inadmissible  to  show 
that,  when  a  person  made  a  written  agree- 
ment to  pay  a  sum  of  money  to  the  trustees  of 
a  Baptist  Church  for  the  purpose  of  erecting 
a  meeting  house,  he  understood  that  the  church> 
was  to  be  free.— Sourse  ▼.  Marshall,  23  Ind. 
194. 

[g]  (Sup.  1872) 

Parol  evidence  is  not  admissible  to  show 
that  at  the  time  of  the  execution  of  a  deed  of 
conveyance  of  real  estate,  and  of  a  mortgage^ 
thereof  by  a  vendee  to  secure  unpaid  purchase 
money,  the  vendor  agreed  to  pay  for  street 
improvements  then  in  progress,  and  for  which 
the  real  estate  would  be  liable  to  assessment; 
and  especially  is  such  evidence  inadmissible- 
where  the  mortgage  contained  an  agreement 
on  the  part  of  the  mortgagor  to  keep  all  legal 
taxes  and  charges  against  the  real  estate  paid 
as  the  same  became  due. — Jones  y.  Schulmeyer,. 
39  Ind.  119. 

[h]     (Sup.  1885) 

The  terms  and  conditions  on  which  a  deed* 
was  to  be  delivered,  when  there  was  no  abso* 
lute  delivery  and  no  consideration  paid,  may 
be  shown  by  parol.— Cuthrell  v.  Cuthrell,  101 
Ind.  375. 

Fob  Cases  fbom  Otheb  States. 

See  20  Cent.  Dig.   Evid.  S|  1728,  1795^ 

1800,  1804,  1815,  1821,  1929-1944. 
See,  also,  17  Cyc.  pp.  041-647. 

§422.  Existence  or  aecmal  of  liability. 
[&]     (Sop.  1858) 

Parol  evidence  that  a  written  lease  for  a 
year  is  to  take  effect  from  its  date,  and  not 
from  its  execution,  which  was  delayed  unin- 
tentionally, no  time  being  expressed  in  the  in* 
strument,  is  admissible.— Legget  y.  Hardingt 
10  Ind.  414. 

[h]     (Svp.  1880) 

A  husband  executed  a  note  to  certain  per* 
sons  who  were  sureties  on  his  wife's  recogni- 
zance to  appear  to  answer  to  a  criminal  charge 
against  her,  payment  of  said  note  being  condi- 
tioned on  her  nonappearance  in  court  for  trial. 
The  amount  of  the  note  was  the  same  as  that 
of  the  recognizance.    In  a  suit  on  the  note  by 


This  Diseat  is  compiled  on  tlie  Key-Nnmber  System.    For  explanation^  see  page  iii» 


§  423 


[4  Ind.  Dig.-Pa«e  621] 


EVIDENCE.  XI  (A). 


§  423 


the  payees,  the  maker  answered,  alleging  that 
when  the  note  was  made  it  was  agreed  be- 
tween himself  and  the  payees  that  he  should 
not  be  liable  on  the  note  if  he  should  endeav- 
or to  procure  his  wife^s  appearance,  which  he 
alleged  he  did.  Held,  that  the  answer  was  suf- 
ficient.—King  y.  King,  69  Ind.  467. 

Fob  Cases  fbom  Otheb  States. 

See  20  Cent.  Dig.  Evid.  If  1953>105G. 
See,  also,  note,  18  L.  R.  A.  33. 

i  423.  Kature  and  extent  of  UablUty. 

[a]  (Snp.  1822) 

In  an  action  by  an  assignee  against  an  as- 
signor of  a  sealed  note,  parol  evidence  is  not 
admissible  to  show  that  the  assignment  was 
without  recourse.— Odam  v.  Beard,  1  Blackf. 
191. 

[aal  Parol  evidence  is  inadmissible  to  vary  the 
implied  contract  of  an  unrestricted  indorsement 
of  a  negotiable  instrument. — (Sup.  1822)  Odam 
V.  Beard,  1  Blackf.  191 ;  (1873)  Holton  v.  Mc- 
Cormick,  45  Ind.  411;  (1881)  Stack  v.  Beach, 
74  Ind.  571,  39  Am.  Rep.  113. 

[b]  (Snp.  1841) 

A  blank  indorsement  by  a  third  person  of 
nonnegotiable  paper,  or  negotiable  paper  which 
lias  not  been  transferred  by  the  payee,  prima 
facie  renders  the  indorsee  liable  as  surety,  pro- 
vided the  indorsement  be  made  at  the  date  of 
the  contract;  but  this  presumption  may  be  re- 
bulted  by  parol  evidence.— Wells  v.  Jackson,  6 
Blackf.  40. 

[c]  The  legal  effect  of  a  blank  indorsement  of 
a  promissory  note,  transferred  in  a  regular 
-course  of  business,  cannot  be  controlled  by  pa- 
rol evidence  that  the  indorsement  was  without 
recourse.— (Sup.  1843)  Wilson  v.  Black,  6 
Blackf.  509;  (1844)  Blair  v.  Williams,  7  Blackf. 
132 ;  (1868)  Campbell  v.  Bobbins,  29  Ind.  271 ; 
<1871)  Lee  v.  Pile,  37  Ind.  107. 

[d]     (Snp.  1858) 

In  an  action  on  the  assignment  of  a  note 
indorsed  in  blank,  evidence  that  when  it  was 
indorsed  the  assignor  told  the  person  to  whom 
it  was  delivered  **that  he  need  not  sue  the 
maker,  as  he  was  poor;  that  he  would  see  it 
paid,"— is  inadmissible. — Bowers  v.  Headen,  4 
Ind.  318. 

[dd]     (Snp.  1855) 

In  a  suit  by  the  obligee  in  a  bond,  even 
where  the  bond  is,  in  its  terms,  joint  and  sev- 
eral, and  wholly  silent  as  to  which  is  surety, 
the  true  situation  of  the  parties  as  principal 
and  surety  may  be  shown,  for  the  purpose  of 
letting  in  any  act  of  plaintiff  tending  to  affect 
the  collateral  relations  of  defendants,— as  the 
giving  time  to  the  principal  without  the  sure- 
ty's consent— Dickerson  v.  Board  of  Com*rs  of 
Ripley  County,  6  Ind.  128,  63  Am.  Dec.  373. 

[•J     (Snp.  1855) 

Parol  evidence  is  admissible  to  show  that 
a  third  person  who  indorsed  a  note,  not  negoti- 


able, intended  to  make  himself  liable  as  surety. 
—Harris  v.  Pierce,  6  Ind.  162. 

[f]  (Snp.  1856) 

The  mere  fact  that  a  bill  was  drawn  and 
indorsed  for  the  accommodation  of  the  drawee 
does  not  give  rise  to  the  relation  of  co-sureties 
between  drawer  and  indorser;  but  in  an  action 
by  accommodation  indorser  against  accommoda- 
tion drawer,  the  indorser  having  paid  the  bill, 
parol  evidence  is  admissible  to  show  the  exist- 
ence of  such  relation.- Dunn  v.  Sparks,  7  Ind. 
490. 

[g]  (Snp.  1856) 

Where  the  defendants,  in  making  a  note, 
assumed  to  act  in  their  individual  capacity, 
they  cannot  be  permitted  to  show  that  they 
acted  in  any  other  capacity. — Iliatt  v.  Simpson, 
8  Ind.  256. 

[h]     (Snp.  1859) 

Where  a  note  was  indorsed  by  the  payee, 
whose  name  was  followed  upon  the  back  of  the 
note  by  other  parties  wh6  indorsed  it  in  blank, 
parol  evidence  is  inadmissible  to  show  that  they 
signed  as  makers  instead  of  indorsers,  since  \t 
would  vary  the  legal  effect  of  the  indorsements 
as  they  appeared  on  thcf  paper.- Vore  v.  Hurst, 
13  Ind.  551,  74  Am.  Dec.  268. 

[i]  (Snp.  1861) 
Perhaps,  where  the  payee  of  a  note  does 
not,  but  third  parties  do,  indorse  it  at  the  time 
of  execution,  it  may  be  allowable  by  parol  ew- 
dence  to  rebut  their  prima  facie  liability  as 
indorsers,  and  hold  them  as  makers.- Snyder 
V.  Oatman,  16  Ind.  265. 

[ii]    (Snp.  1862) 

A  payee  of  a  note  who  indorsed  it  can  in 
no  sense  be  deemed  a  maker,  and  his  contract 
as  an  indorser  cannot  be  varied  by  extrinsic 
evidence.— McGaughey  v.   Elliott,  18  Ind.  121. 

Ul    (Snp.  1862) 

Where  a  note  is  signed  by  one  with  the 
addition  to  his  signature  of  the  word  *'Agt.,*' 
parol  evidence  is  not  admissible  in  an  action 
at  law  to  show  that  the  instrument  was  execut- 
ed by  him  as  agent  for  other  parties,  since  the 
word  "Agt."  has  no  legal  significance.— Kenyon 
V.  Williams,  19  Ind.  44. 

Where  a  note  is  signed  by  one  with  the 
addition  to  his  signature  of  the  letters  '*Agt.,** 
parol  evidence  is  admissible  in  an  action  in  eq- 
uity to  support  a  suit  against  other  parties  as 
principals.— Id. 

[k]     (Snp.  1863) 

In  an  action  upon  a  note  indorsed  by  third 
persons,  against  the  indorsers,  as  makers  or 
otherwise,  parol  evidence  is  inadmissible  to 
prove  that  they  by  their  indorsements  intended 
to  assume  any  other  relations  to  the  paper  than 
those  of  indorsers.- Drake  v.  Markle,  21  Ind. 
433,  83  Am.  Dec.  358. 

[1]      (Snp.  1866) 
As  between  the  parties  liable  upon  a  prom- 
issory note  or  bill  of  exchange,  the  form  of  the 
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instrument  is  not  conclusive,  but  their  actual 
relations  may  be  shown  by  parol  to  be  other 
than  they  appear  to  be.— Lacy  v.  Lofton,  20 
Ind.  324. 

[m]     (Snp.  1867) 

In  a  suit  6n  the  assignment  of  a  note  ex- 
ecuted by  C.  to  the  defendant,  and  by  him  as- 
signed to  the  plaintiff  by  indorsement  in  blank, 
an  answer  that  at  the  time  of  the  indorsement 
the  plaintiff  represented  to  the  defendant  that 
he  wished  the  defendant  to  indorse  the  note 
merely  to  enable  him  to  collect  the  same,  and 
not  to  make  the  defendant  liable  to  the  plain- 
tiff, is  bad  as  contradicting  the  legal  effect  of 
the  assignment. — Parker  v.  Morton,  29  Ind.  89. 

[n]    (Sap.  1871) 

Where,  in  an  action  by  an  indorsee  against 
his  indorser,  the  defendant  averred  a  verbal 
agreement  that  the  plaintiff  should  take  the 
note  as  payment  for  property  delivered  to  de- 
fendant, and  should  rely  on  the  maker  for  pay- 
ment, and  that  the  defendant,  being  ignorant 
of  the  law  governing  his  liability,  indorsed  the 
note  simply  to  transfer  his  ownership,  and  that 
the  words  "Without  recourse"  were  by  mistake 
omitted  from  the  indorsement,  held  not  a  good 
defense,  as  contradicting  the  written  contract 
of  indorsement.— Lee  v.  Pile,  37  Ind.  107. 

[o]     (Sap.  1872) 

Where  a  note  is  endorsed  by  the  payee, 
wl^se  name  is  followed  upon  the  back  of  the 
note  by  other  names  in  blank,  parol  evidence 
will  not  be  permitted  to  vary  the  legal  effect 
of  the  indorsements  thus  appearing  on  the  note. 
—Roberts  v.  Masters,  40  Ind.  4G1. 

[p]      (Sup.  1873) 

In  an  action  to  enforce  contribution  by  co- 
sureties, the  complaint  alleged  that  plaintiff 
signed  the  note  as  surety  for  the  principal; 
that  the  latter  afterwards  presented  it  to  de- 
fendants, who  indorsed  as  accommodation  in- 
dorsers  and  co-sureties  with  plaintiff,  after 
which  the  principal  discounted  and  sold  the 
note  to  a  bank;  that,  upon  its  nonpayment  at 
maturity,  the  bank  recovered  judgment  against 
all  the .  parties ;  that,  the  principal  maker  be- 
ing insolvent,  execution  was  issued,  and  levied 
upon  plaintiff's  property,  and  he  was  compelled 
to  pay  the  judgment.  Held  that,  as  between 
the  parties  who  executed  the  paper  before  it 
had  been  negotiated  or  delivered  by  the  princi- 
pal, parol  evidence  was  admissible  to  show  the 
real  character  of  the  transaction.— Harshman  v. 
Armstrong,  43  Ind.  12G. 

Complaint  by  A.  against  B.  and  C.  for 
contribution,  alleging  that  D.,  for  the  purpose 
of  negotiating  a  loan  from  a  bank  in  Lafayette, 
made  his  promissory  note  signed  by  himself  as 
principal  and  said  A.  as  surety  payable  at  a 
bank  in  New  York;  that  D.  presented  said  note 
to  B.  and  C,  who  severally,  in  order,  indorsed 
it  as  accommodation  indorsers  thereon  and  as 
co-sureties  with  him,  the  said  A.;  that  A.,  B., 
and  C.  had  not  any  actual  interest  in  the  note 
or  the  loan  sought  to  be  secured  thereby;    that 


it  was  signed  by  said  A.  and  indorsed  by  said 
B.  and  C,  to  enable  D.  to  procure  a  loan ;  that 
D.  discounted  and  sold  the  note  to  the  bank 
of  Lafayette ;  that  it  was  not  paid  at  maturi- 
ty; that  the  bank  brought  suit  and  recovered 
judgment  against  all  the  parties  to  the  note; 
that  execution  was  issued  and  levied  upon  the 
property  of  said  A.  and  he  was  compelled  to 
pay  the  judgment;  that  the  principal  maker 
was  insolvent.  Ueldy  that  no  action  could  be 
maintained  by  the  indorsee  of  the  note  against 
B.  and  C.  as  co-sureties.  The  terms  of  the 
writing  and  the  indorsement  fixed  the  liability 
of  each  signer,  so  as  to  render  it  unchangeable 
by  parol  evidence  in  such  action. — Id. 

[q]     (Sap.  1877) 

The  liability  of  one  who  is  apparently  an 
indorser  only  on  a  promissory  note,  as  between 
him  and  a  surety  thereon,  may  be  shown  by 
the  latter,  even  by  parol  evidence,  to  be  that 
of  a  co-surety.— Nurre  v.  Chittenden,  56  Ind. 
462. 

[r]  (Sap.  1878) 
Parol  evidence  is  not  admissible  to  show 
that  payees  in  a  note  who  place  their  names  on 
the  back  thereof  intended  to  contract  a  lia- 
bility other  than  that  of  indorsers.— Armstrong 
V.  Harshman,  61  Ind.  52,  28  Am.  Rep.  665. 

•[8]      (Sap.  1878) 

Wliere  a  person  other  than  the  payee  writes 
his  name  on  the  back  of  a  promissory  note  at 
or  before  its  delivery  to  the  payee,  he  thereby 
prima  facie  assumes  the  liability  of  an  indorser 
only;  but  it  may  be  shown  by  parol  evidence 
that  his  liability  is  that  of  a  joint  maker  or  of 
a  guarantor.— Browning  v.  Merritt,  61  Ind.  425. 

(t,  u)  (Sap.  1881) 

While  the  liability  of  one  indorsing  com- 
mercial paper  before  the  indorsement  of  the 
payee  is  prima  facie  that  of  a  strict  indorser. 
yet  parol  evidence  is  admissible  to  show  that 
the  liability  mutually  intended  was  that  of  a 
joint  maker  or  surety. — Kealing  v.  Vansickle. 
74  Ind.  520,  39  Am.  Rep.   101. 

[V]     (Sap.  1881) 

Where  a  note  was  indorsed  by  a  third  per- 
son before  its  indorsement  by  the  payee,  no  im- 
plied contract  is  thereby  created,  and  hence 
parol  evidence  is  admissible  to  show  what  lia- 
bility the  parties  intended  should  be  assumed  by 
such  indorser.— Stack  v.  Beach,  74  Ind.  571,  39 
Am.  Rep.  113. 

While  parol  evidence  is  inadmissible  to  vary 
the  contract  of  indorsement  of  a  note  regular- 
ly following  that  of  the  payee,  such  evidence  is 
admissible  to  show  that  the  indorsement  was 
for  the  purpose  of  creating  a  trust,  or  for  col- 
lection only,  or  that  the  instrument  was  in- 
dorsed as  collateral  security,  or  delivlered  as  an 
escrow,  or  indorsed  to  an  agent  for  a  particu- 
lar purpose.— Id. 

Parol  evidence  is  inadmissible  to  vary  the 
apparent  liability  of  one  writing  his  name  on 
the  back  of  a  promissory  note  after  the  payee. 
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by  showing  that  the  indorsement  was  made  sim- 
ply for  the  purpose  of  identifying  th6  payee. 
—Id. 

An  indorsement  of  a  note  or  bill  regularly 
following  that  of  the  payee  constitutes  an  un- 
ambiguous coiltract,  which  cannot  be  modified 
or  contradicted  by  parol  evidence.— Id. 

[w]     (Sap.  1882) 

A  note  signed,  **A.,  B.,  C,  Trustees  Perry 
Lodge,**  being  the  individual  note  of  the  signers, 
cannot  be  shown  by  parol  evidence  to  have 
been  intended  as  the  note  of  the  lodge. — Wil- 
liams V.  Second  Nat.  Bank  of  Lafayette,  83 
Ind.  237. 

[x]      (Sap.  1886) 

A  regular  indorsement  of  a  promissory 
note  cannot,  as  against  the  payee  or  subsequent 
holders,  be  contradicted  or  varied  by  parol  evi- 
dence; but  an  irregular  indorsement  may,  as 
between  indorsers  and  sureties,  be  explained 
or  varied  by  oral  testimony. — Houck  v.  Graham, 
106  Ind.  195,  6  N.  E.  594,  55  Am.  Rep.  727. 

[zx]     (Sap.  1886) 

Where  the  payee  of  a  promissory  note  in- 
dorses it  in  regular  course,  he  cannot  be  held 
as  maker,  and  parol  evidence  is  not  nduiisaible 
to  extend  his  liability.— Smythe  v.  Scott,  100 
Ind.  245,  6  N.  E.  145. 

.   [y]     (Sap.  1886) 

Parol  evidence  is  admissible  to  prove  that 
an  indorsement  of  a  note  by  the  payee  was 
made  at  the  request  of  the  plaintiff,  to  show 
that  it  had  been  paid.— Spencer  v.  Sloan,  108 
Ind.  183,  9  N.  EL  150,  58  Am.  Rep.  35. 

[yy]    (Sap.  1893) 

In  an  action  to  foreclose  a  mortgage  the 
answer  alleged  that  defendant  was  a  married 
woman  when  the  debt  was  incurred:  that  the 
loan  was  made  for  her  husband's  benefit;  that 
the  notes  and  mortgages  were  executed  by  her 
as  surety  for  her  husband;  and  that  the  mort- 
gagee had  relied  for  his  security,  not  on  the 
mortgage,  but  on  a  third  person*s  indorsement 
of  the  note.  Hcld^  that  parol  evidence  was  ad- 
missible in  behalf  of  the  mortgagee  to  show 
thiat  the  third  person  had  signed  his  name  on 
the  back  of  the  note,  not  as  indorser,  but  as  a 
witness  to  the  transaction. — Tombler  v.  Reitz, 
134  Ind.  9,  33  N.  E.  789. 

[z]      (Sap.  19C3) 

A  mere  recital  or  acknowledgment  in  a 
bill  of  lading  that  a  reduction  in  the  usual 
freight  rate  has  been  made  and  accepted  in  con- 
sideration of  a  qualification  of  the  carrier's 
common-law  liability  is  not  conclusive,  but  the 
real  transaction  may  be  shown  by  parol.— Lake 
Erie  &  W.  R.  Co.  v.  Holland,  GO  N.  E.  138, 162 
Ind.  406,  63  L.  R.  A.  948. 

[zz]     (A  pp.  1904) 

The  mere  form  of  a  note  does  not  necessa- 
rily determine  the  relations  to  the  note  of  the 
parties  whose  names  appear  thereon,  but  such 


relation    may   be   shown   by  parol.— Helvie  v. 
McKain,  70  N.  E.  178,  32  Ind.  App.  507. 

Fob  Cases  from  Otheb  States. 

See  20  Cent.  Dig.   E\id.   §§   1957-1965; 

7  Cent.  Dig.  Bills  &  N.  {§  1719-1727, 

1791-1797. 
See,  also,  17  Cyc.  p.  706. 

§  424.   Elf  eot  of  writins  as  to  persons  mot 
parties  thereto  or  prlTies. 
[a]     (Sap.  1855) 

Where  a  written  agreement,  the  real  in- 
tent of  which  was  different  from  that  appear- 
ing on  its  face,  comes  up  collaterally  in  thi* 
course  of  a  trial,  and  is  sought  to  be  used  to 
the  injury  of  one  of  the  parties,  its  true  char- 
acter may  be  shown  by  parol  evidence.— No- 
ble V.  Epperly,  6  Ind.  468. 

Fob  Cases  fbom  Otheb  States, 

See  20  Gevt.  Dig.  Evid.  |§  1966-1968. 
See,  also,  17  Cyc.  p.  749. 

§425.  Wrltinffs   collateral   to   issues   in 
Seneral. 

[a]  (Sap.  1883) 
The  rule  that  parol  evidence  is  not  ad- 
missible to  contradict  or  vary  a  written  con- 
tract does  not  apply  in  an  action  between  one 
of  the  parties  to  the  contract  and  a  stranger. 
—Bums  V.  Thompson,  91  Ind.  146. 

Fob  Cases  pbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  1862. 
See.  also,  17  Cyc.  p.  741. 

§427.  Evidence  for  purpose  other  than 
Taryins  rights  or  liabilities  de- 
pendent upon  terms  of  writins* 
[a]     (Sap.  1907) 
Contemporaneous  oral  declarations  cannot 
be  received  to  vary  or  contradict  a  written  in- 
strument, but  declarations  made  during  nego- 
tiations  for   a   contract   in   effect  a   mortgage 
are  admissible  in  a  suit  to  redeem  from  such 
mortgage  and  for  an  accounting  as  showing  the 
real    intent   of   the    parties   respecting  certain 
improvements  made  by  the  mortgagee  in  pos- 
session.—Ferguson  V.   Boyd,   169  Ind.  537,  81 
N.  E.  71,  82  X.  E.  1064. 

Fob  Cases  fbom  Otheb  States. 

See  20  Cent.  Dig.  Evid.  §  1861. 


(B)  INVALIDATING  WRITTEN  INSTRU- 
MENT. 

§  428.   Grounds  for  admission  of  eztrin« 
sic  oTidence. 
[a]     (Sap.  1896) 

Parol  evidence  is  not  competent  to  defeat 
the  operation  of  a  deed  as  a  valid  and  effective 
grant.— Smith  v.  McClain,  45  N.  E.  41,  146 
Ind.  77. 

Fob  Cases  fbom  Otheb  States, 
See  17  Cyc.  p.  694. 


This  Diffest  is  compiled  on  the  Key-Number  System.    For  explanation,  se^  page  iii.i  p 


5  429 


EVIDENCE,  XI  (B). 


[4  Ind.  Dig.— Page  824] 


§  483 


§  429.  Matters  aff eotins  Talidity  in  sem- 
eral. 

[a]  (8np.l884) 
Parol  evidence  is  inadmissible  to  show  that 
the  justice  of  the  peace  changed  the  docket  en- 
try after  the  expiration  of  10  days  from  the 
rendition  of  the  judgment,  as  the  judgment  was 
■conclusive  evidence  of  the  facts  stated,  and  no 
evidence  was  admissible  to  contradict  or  im- 
peach it— Robinson  v.  Snyder,  97  Ind.  5C. 

[b]     (App.  1910) 

Parol  testimony  is  admissible  to  show 
that  a  written  contract  of  sale  never  operated 
as  an  enforceable  obligation  between  the  par- 
ties.—Buffalo  oolitic  Limestone  Quarries  Co.  v. 
Bavis,  90  N.  E.  327. 

For  Cases  from  Otueb  States. 

See  20  Cent.   Dig.   Evid.   §§   19G9-1971, 

1973,  1974. 
See,  also,  17  Cyc.  p.  C94. 

{431.  Inanffioiemcy  or  irresularity  of  ez- 
ecntion.  or  delivery. 
[a]      (Sap.  1856) 

Three  subscribed  jointly  to  stock  of  a  com- 
pany to  the  amount  of  $1,200.  Afterwards, 
without  the  company's  assent,  they  procured 
their  names  to  be  put  down  as  individual  sub- 
scribers, to  $400  each,  on  the  copy  of  the  arti- 
cles recorded  in  the  recorder's  office.  An  ac- 
tion was  brought  against  them  jointly  on  the 
^1,200  subscription,  and  a  copy  of  the  articles 
from  the  recorder's  office  was  adduced  in  evi- 
<lence,  but  the  facts  relating  to  the  subscrip- 
tion were  allowed  to  be  shown  by  parol  evi- 
dence. Heldy  that  the  defendants  were  jointly 
liable.— Jones  v.  Milton  &  R.  Turnpike  Co.,  7 
Ind.  547. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid;  §§  1975-1980. 
See,  also,  17  Cyc.  p.  701. 

i  432.  Want  or  failure  of  oonsideration. 
[a]     (Sap.  1855) 

In  a  suit  on  a  note  given  in  consideration 
of  the  assignment  of  a  patent  right,  defendant 
offered  the  certificate  of  the  commissioner  of 
patents,  under  his  seal  of  office,  stating  that 
no  such  patent  had  been  issued.  Held,  that 
such  evidence  was  inadmissible.— Stoner  v.  El- 
lis, 6  Ind.  152. 

[b]  Parol  evidence  is  admissible  to  show  that 
there  was  no  consideration  for  a  deed.— (Sup. 
1859)  Andrews  v.  Andrews,  12  Ind.  348;  (1892) 
Ewing  V.  Wilson,  132  Ind.  223,  31  N.  B.  04, 
19  L.  R.  A.  707;  (1892)  Same  v.  Justice,  132 
Ind.  000,  31  N.  E.  68;   Same  v.  Femald,  Id. 

[c]     (Sap.  1861) 

In  an  action  against  the  surety  on  a  note, 
it  appeared  that  defendant  had  become  security 
in  consideration  of  a  promise  by  plaintiff  to  re- 
lease or  procure  his  release^  from  all  liability 
on  another  note  on  which  he  was  bound.  Held, 
that   it  was  competent  for  the   surety  to  set 


up  and  prove  a  failure  on  the  part  of  plaintiff 
to  perform  his  agreement,  such  defense  not 
being  in  conflict  with  the  legal  effect  of  the  con- 
tract—Campbell V.  Gates,  17  Ind.  126. 

[d]     (Sap.  1863) 

Parol  evidence  is  admissible  to  show  that 
a  written  contract  was  made  without  consid- 
eration.—Collier  V.  Mahan,  21  Ind.  110. 

[e]  In  an  action  on  a  note,  between  the  orig- 
inal parties  thereto,  parol  evidence  is  admissi- 
ble to  show  a  want  or  failure  of  consideration. 
—(Sup.  1863)  Collier  v.  Mahan,  21  Ind.  110; 
(1881)  Pierce  v.  Hight,  76  Ind.  355;  (1882) 
Bragg  V.  Stanford,  82  Ind.  234. 

[f]  (Sap.  1881) 

Where  a  deed  expresses  the  consideration 
and  contains  an  acknowledgment  that  the  con- 
sideration has  been  paid,  the  acknowledgment 
is  prima  facie  evidence  of  payment  of  the  con- 
sideration, but  it  is  not  conclusive.— Stockton 
V.  Stockton,  73  Ind.  510. 

[g]  (Sap.  1881) 

Want  or  failure  of  consideration  is  a  good 
defense  to  an  action  on  a  note,  and  may  be 
proved  by  parol.— Pierce  v.  Hight,  76  Ind.  355. 

[h]  (Sap.  1882) 
The  consideration,  or  want  of  consideration, 
for  a  written  contract,  may  be  shown  by  parol; 
as,  for  instance,  that  a  note  was  given  by  one 
in  consideration  of  a  gift  to  his  wife.— Bragg' 
V.  Stanford,  82  Ind.  234. 

[i]  (Sap.  1901) 
A  release  for  personal  injuries,  reciting 
that  it  was  made  "in  consideration  of  appel- 
lant's agreement  to  pay  toid  fees  and  charges 
[to  the  physicians  and  hospital],  and  the  amount 
herein  mentioned  as  a  cash  payment,"  expresses 
a  contractual  consideration,  and  not  a  mere  re- 
cital of  a  precedent  or  contemporaneous  fact, 
and  cannot  be  contradicted  by  parol  evidence 
that  no  consideration  was  received.— Indianapo- 
lis Union  R.  Co.  v.  Houlihan,  60  N.  E.  943,  157 
Ind.  494,  54  L.  R.  A.  787. 

Fob  Cases  from  Otheb  States. 

See  20  Cent.   Dig.   EVid.  §§  1981-1989; 
11  Cent.  Dig.  Contracts,  §  408. 


§433.  Mistake. 

[a]  (Sap.  1865) 

It  is  not  errbr,  in  a  suit  to  foreclose  a 
mortgage,  to  permit  plaintiff,  under  proper  aver- 
ments in  his  complaint,  to  show  by  parol  that 
there  was  a  mistake  in  the  description  of  one 
of  the  notes  secured  by  the  mortgage,  and  to 
identify  the  note  intended  to  be  secured.— Ellis 
V.  Kenyon,  25  Ind.  134. 

[b]  (Sap.  1889) 

Where  the  wrong  corporation  is  named  as 
grantee  in  a  deed  of  a  right  of  way,  parol  evi- 
dence of  the  facts  attending  the  execution  of  the 
deed  is  admissible  to  show  the  mistake. — ^Louis- 
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ville,  N.  A.  &  C.  R.  Co.  v.  Power,  119  Ind.  260, 
21  N.  E.  751. 

[c]  (Sap.  1892) 

Where  there  is  fraud  or  mistake  in  execut- 
ing or  securing  the  execution  of  a  conveyance 
for  which  no  consideration  is  paid,  parol  evi- 
dence is  admissible.— E wing  v.  Smith,  31  N.  B. 
464,  132  Ind.  205. 

[d]  (App.  1903) 

Where  a  parol  agreement  for  the  sale  of  a 
tract  of  land,  of  which  the  boundaries  are 
pointed  out  on  the  ground  by  the  vendor,  is 
consummated  by  payment  of  the  agreed  pur- 
chase price  and  the  giving  of  a  deed  which 
omits  a  portion  of  the  tract  to  which  the  ven- 
dor had  no  title,  oral  evidence  of  such  prior 
agreement  is  admissible  to  show  that  the  deed 
did  not  convey  the  entire  tract  paid  for.— Equi- 
table Trust  Co.  of  New  London  v.  Milligan,  65 
N.  E.  1044,  31  Ind.  App.  20. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  |f  1990-2004. 
See.  also,  17  Cyc.  pp.  702-705. 

S434.  Frand. 

[a]  (Sap.  1856) 

Where  a  large  amount  of  com  was  sold  by 
written  contract,  in  which  it  was  agreed  that 
the  com  should  be  measured  by  "the  two-foot 
gauge,"  and  not  by  weight,  and  the  seller  put 
rails,  etc.,  among  it,  so  as  to  deceive  the  pur- 
chaser by  the  false  bulk,  it  was  held  that,  in 
ascertaining  the  amount  of  the  fraud.  It  was 
competent  for  the  purchaser  to  show,  and  for 
a  jury  to  consider,  the  actual  weight  of  the 
com  received  by  him.— West  v.  Bradley,  6  Ind. 
394. 

[b]  (Sap.  1867) 

The  rule  excluding  parol  proof  which  tends 
to  vary  the  terms  of  a  writing  does  not  apply 
where,  by  reason  of  fraud,  the  writing  does 
not  embody  the  contract  of  the  parties.— Gat- 
ling  V.  Newell,  9  Ind.  572. 

[c]  (Sap.  1880) 

Parol  evidence  is  admissible  to  show  that 
the  execution  of  a  contract  was  procured  by 
fraud.- nines  v.  Driver,  72  Ind.  125. 

[d]  (Sap.  1882) 

Where  the  seller  rescinds  a  sale  for  fraud, 
consisting  in  the  failure  of  the  buyer  to  notify 
him  as  to  the  identity  of  the  maker  of  the  note 
given  for  the  purchase  price,  the  buyer  being 
aware  that  the  seller  supposed  that  it  was  the 
note  of  another  than  the  maker,  the  buyer  may 
testify  that  he  believed  that  the  note  was  the 
note  of  such  other  person. — Parrish  v.  Thurston, 
87  Ind.  437. 

[e]  (Sap.  1884) 

In  replevin  by  plaintiff  claiming  under  a 
conditional  written  contract  alleged  to  be  fraud- 
ulent by  defendant,  who  claimed  under  a  pre- 


vious oral  contract,  evidence  in  reference  to 
b6th  contracts  is  admissible.— Baldwin  v.  Bur- 
rows, 95  Ind.  81. 

[f]  (Svp.  1896) 

Fraud  arising  out  of  the  negotiations  lead- 
ing up  to  the  execution  of  a  written  contract  is 
not  merged  therein,  and,  when  fraud  is  the  is- 
sue, evidence  tending  to  prove  the  same  is  ad- 
missible, though  it  may  vary,  add  to,  or  contra- 
dict the  terms  of  the  written  contract.— Moore 
V.  Harmon,  41  N.  E.  599,  142  Ind.  555. 

[g]  (App.  1910) 

Parol  evidence  is  admissible  to  show  that  a 
written  contract  of  sale  was  executed,  through 
fraud.— Buffalo  OOlitic  Limestone  Quarries  Co. 
V.  Davis,  90  N.  E.  327. 

[h]     (App.  1910) 

Fraud  inducing  the  execution  of  a  written 
instrument  is  not  merged  in  the  written  con- 
tract.—American  Building  &  Loan  Ass'n  v. 
Hughes,  92  N.  B.  180. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  |§  2005-2020. 
See,  also,  17  Cyc.  pp.  695-700. 

§435.  DuroM. 

[a]  (Sap.  1878) 

Parol  evidence  is  admissible  to  show  that 
the  entry  of  satisfaction  of  a  judgment  was  not 
voluntary.— Stewart  v..  Armel,  62  Ind.  503. 

Fob  Cases  from  Other  States, 

See  20  Cent.   Dig.    Evid.  If  2021-2024; 

30  Cent.  Dig.  Judgm.  §  1717. 
See,  also,  17  Cyc.  p.  (J95. 

§  436.  Undue  Inflnemoe. 
[a]      (Svp.  1878) 

Parol  evidence  is  admissible  to  show  that 
the  entry  of  satisfaction  of  a  judgment  was  not 
voluntary.— Stewart  v.  Armel,  62  Ind.  593. 

[b]  (Sap.  1892) 

A  son  conveyed  his  land  to  his  father  in 
trust  for  himself,  remainder  to  his  personal  rep- 
resentatives. The  deed  was  without  consider- 
ation, and  made^  under  undue  influence,  and  the 
father  afterwards  reconveyed  the  land  to  the  son 
who  sold  it.  Held  that,  in  ejectment  by  the 
personal  representatives  of  the  son,  against  his 
bona  fide  purchasers,  it  was  competent  for  such 
purchasers  to  show,  by  parol  evidence,  fraud  or 
mistake  in  the  execution  or  in  securing  the  ex- 
ecution of  such  trust  deed.— E wing  v.  Smith, 
132  Ind.  205,  31  N.  E.  464. 

For  Cases  fbom  Other  States, 

Sbe  20  Cent.  Dig.   Evid.  §§  2007,  2021- 
2024. 

1437.  niegaUty. 
[a]     (Sap.  1884) 

In  an  action  to  set  aside  a  sale  under  exe- 
cution of  exempt  property,  parol  evidence  is  ad- 
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missible  to  prove  the  appraisal  and  identity  of 
tlie  property.— Barkley  v.  Mahon,  95  Ind.  101. 

[b]     (App.  1910) 

Parol  evidence  is  admissible  to  show  that  a 
written  contract  was  based  upon  an  illegal  con- 
sideration.— Buffalo  CKilitic  Limestone  Quarries 
Co.  V.  Davis,  90  N.  E.  327. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  If  2025-2029. 
See,  also,  17  Cyc.  p.  700. 


(C)  SEPARATE  OR  SUBSEQUENT  ORAL 
AGREEMENT. 

Parol  modification  of  lease,  see  Landlord  and 
Tenant,   §  33. 

§  439.   Gi*oiinds  for  admission  of  oral  otI- 
denoe. 

[a]     (App.  1907) 

A  contract  between  the  lessees  of  certain 
g:round8  and  a  street  railroad  company  for  the 
purpose  of  constructing  an  electric  park,  stipu- 
lating that  it  is  necessary  that  aid  and  assist- 
ance be  extended  to  such  lessees  by  such  com- 
pany, impliedly  shows  that  the  company  is  to 
make  advances,  and  such  an  agreement  for  ad- 
vances might  rest  in  parol.— Breing  v.  Sparrow, 
39  Ind.  App.  455,  80  N.  E.  37. 

§  440.  Prior   and   oontemporaneons   col- 
lateral agreements. 

As  to  mode  of  performance  or  enforcement,  see 
post,  §  465. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  171U-1845, 
1874-1899,  1929-1944,  2030-2051;  7 
Cent.  Dig.  Bills  &  N.  f§  1760,  1761; 
43  Cent.  Dig.   Sales,  §  721. 

See,  also,  17  Cyc.  pp.  713-721. 

§  441.  — —  In  general. 
[a]     (Snp.  1833) 

Parol  evidence  is  inadmissible  to  show  that 
when  a  note  was  given  it  was  agreed  that  no 
interest  thereon  would  be  charged.— Stutsman 
V.  Stutsman,  3  Blackf.  231. 

[aa]  Where  parties  enter  into  a  written  con- 
tract, their  rights  must  be  controlled  thereby, 
and,  in  the  absence  of  fraud  or  mistake,  all  evi- 
dence of  contemporaneous  oral  agreement  on 
the  same  subject-matter,  varying,  modifying,  or 
contradicting  the  written  agreement,  is  inadmis- 
sible.—(Sup.  1840)  Burge  v.  Dishman,  5  Blackf. 
272;  (1842)  Graves  v.  Clark,  6  Blackf.  183; 
(1851)  Harvey  v.  Laflin,  2  Ind.  477;  (1851)  Cal- 
houn v.  Davis,  Id.  532;  (1851)  Railsback  v. 
Liberty  &  A.  Turnpike  Co.,  Id.  G56;  (185.*?) 
Clifford  V.  Smith,  4  Ind.  377;  (1854)  Columbia 
V.  Amos,  5  Ind.  184;  (1856)  McClure  v.  Jef- 
frey, 8  Ind.  79;  (1856)  Mallett  v.  Page,  Id. 
364;  (1857)  Catling  v.  Newell,  9  Ind.  572; 
(1860)  French  v.  Turner,  15  Ind.  59;  (1862) 
Oiler  V.  Bodkey,  17  Ind.  600;  (1863)  Snyder  v. 


Koons,  20  Ind.  389;  (1864)  Oiler  v.  Gard,  23 
Ind.  212;  (1865)  Swank  v.  Nichols'  Adm'r,  24 
Ind.  199;  (1865)  Coleman  v.  Hart,  25  Ind.  256; 
(1867)  Cincinnati,  U.  &  Ft.  W.  R.  Co.  v. 
Pearce,  28  Ind.  502 ;  (1872)  Ileadrick  v.  Wise- 
hart,  41  Ind.  87;  (1875)  Durland  v.  Pitcaim,. 
51  Ind.  426;  (1875)  Woodall  v.  Greater,  Id. 
539;  (1880)  Clodfelter  v.  Ilulett,  72  Ind.  137; 
(1882)  Johnston  Harvester  Co.  v.  Bartley,  81 
Ind.  406;  (1882)  Schreiber  v.  Butler,  84  Ind. 
576;  (1883)  Hall  v.  Pennsylvania  Co.,  90  Ind. 
459;  (1883)  Rhoads  v.  Jones,  92  Ind.  328: 
(1885)  Ice  v.  Ball,  102  Ind.  42,  1  N.  E.  66; 
(1889)  Conant  v.  National  State  Bank  of  Terre 
Haute,  121  Ind.  323,  22  N.  E.  250. 

[b]  (Sap.  1846) 

A  written  agreement  cannot  be  controlled 
by  setting  up  a  contemporaneous  verbal  under- 
standing of  the  parties  inconsistent  with  it- 
Jacobs  V.  Finkel,  7  Blackf.  432. 

[bb]    (Sap.  1845) 

Parol  evidence  is  not  admissible  to  show 
that  a  promissory  note,  payable  on  its  face  on 
a  certain  day,  was  to  be  paid  at  that  time  only 
on  a  contingency  mentioned  in  a  written  con- 
tract between  the  parties,  made  before  the  exe- 
cution of  the  note.— Miller  v.  White,  7  Blackf. 
491. 

[c]  (Sap.  1846) 

Parol  evidence  of  the  understanding  of  the 
parties  to  a  mortgage,  at  the  time  of  its  exe- 
cution, that  it  should  not  prejudice  the  priority 
of  lien  of  a  subsequent  mortgage,  then  about  to 
be  taken,  is  admissible  to  show  the  extent  of  the 
notice  which  the  first  mortgagee  had  of  the 
pending  negotiation  as  to  the  second  mortgage. 
-State  V.  Ilolloway,  8  Blackf.  45 ;  Id.,  5  Ind. 
212. 

[cc]     (Sap.  1862) 

In  an  action  on  a  note,  parol  evidence  is 
inadmissible,  in  the  absence  of  fraud  or  mis- 
take, of  an  agreement  contemporaneous  with 
the  note,  whereby  the  payee  agreed  not  to  en- 
force payment  from  the  maker.— Withrow  v. 
Wiley,  3  Ind.  379. 

[d]  (Sap.  1856) 

The  written  contract  embodied  in  the  sub- 
scription for  stock  of  a  corporation  cannot  be 
varied  by  parol  evidence  of  prior  or  contem- 
poraneous transactions  or  agreements  of  the 
parties.  The  writing  speaks  for  itself,  and  all 
prior  oral  agreements  are  merged  therein.— 
Jones  v.  Milton  &  R.  Turnpike  Co.,  7  Ind.  547. 

[dd]      (Sap.  1856) 

Where  one  directed  another  to  execute  and 
deliver  a  mortgage  on  his  own  property  to  a 
third  person,  he  cannot,  as  against  the  mort- 
gagee, show  any  contemporaneous  understand- 
ing between  himself  and  the  mortgagor  incon- 
sistent with  the  terms  of  the  mortgage. — Mal- 
lett V.  Page,  8  Ind,  364. 

[e]  (Sap.  1858) 

To  a  claim  against  a  decedent's  estate  on 
a  receipt,  an  answer  that  the  money  was  to  be 


This  Digest  is  compiled  on  the  Key-Number  System.    For  ezplanatioa,  see  pace  ill 


§  441 


[4  Ind.  Dig.— Page  627] 


EVIDENCE,  XI  (Q. 


§  441 


retained  as  an  advancement  from  a  tenant  for  | 
life  [a  widow]  to  tiie  remainder-man  is  not  bad 
as  setting   up  a   verbal   contemporaneous   con- 
tract varying  tlie  terms  of  the  receipt.— Norman 
V.  Xorman,  11  Ind.  288. 

[ee]     (Snp.  1869) 

The  terms  of  an  indorsement  on  a  note  may 
.be  controlled  by  a  contemporaneous  written 
agreement.— Zekind  v.  Newkirk,  12  Ind.  544. 

[f]  (Sap.  1859) 

Where  a  bill  of  lading  contains  an  express 
stipulation  that  the  goods  shall  be  transported 
without  unnecessary  delay,  parol  evidence  that 
the  agent  of  the  company  told  plaintiff  that 
they  should  be  shipped  that  night  is  inadmissi- 
ble.—Indianapolis  &  O.  R.  Co.  V.  Remmy,  13 
Ind.  518. 

[ff]  It  is  not  proper  to  prove  a  contempora- 
neous parol  agreement  to  vary  the  effect  of  a 
blank  indorsement  of  a  negotiable  note.— (Sup. 
1859)  Vore  v.  Hurst,  13  Ind.  551,  74  Am.  Dec. 
2C8;  aSGT)  Parker  v.  Morton,  29  Ind.  89; 
(1868)  Campbell  v.  Bobbins,  29  Ind.  271. 

[g]  (Sup.  1860) 

The  written  agreement  being  to  pay  cash, 
parol  evidence  of  a  contemporaneous  agree- 
ment to  take  goods  instead  of  cash  is  inadmis- 
sible.—Thomburgh  V.  President  of  Newcastle 
&  D.  R.  Co.,  14  Ind.  499. 

[gg]    (Sap.  I860) 

Plaintiff,  a  citizen  of  M.,  made  a  condi- 
tional subscription  to  the  stock  of  a  railroad 
company  and  paid  it,  the  company  promising 
that  a  branch  should  be  made  to  M.,  which  was 
not  done  at  the  time  of  suit.  At  the  commence- 
ment of  the  suit  to  recover  the  money  paid,  the 
plaintiff  held  his  certificate  of  stock  without  any 
offer  to  cancel  or  assign  it  to  the  company. 
Heldf  that  a  parol  promise  to  construct  the 
branch  to  'M.  could  not  be  proven  as  a  part  of 
the  written  contract  of  subscription,  and  hence 
the  money  paid  could  not  be  recovered  on  the 
ground  of  a  breach  of  contract.— McAllister  v. 
Indianapolis  &  C.  R.  Co.,  15  Ind.  11. 

[h]     (Sap.  1860) 

A  contemporaneous  parol  agreement  by 
which  a  note,  absolute  on  its  face,  was  to  be 
paid  out  of  the  earnings  of  one  of  the  makers, 
constitutes  no  part  of  the  contract,  and  cannot 
be  given  in  evidence  to  vary  the  terms  of  the 
note.— Tucker  v.  Talbott,  15  Ind.  114;  Nill  v. 
Comparet,  Id.  243. 

[hh]    (Sap.  1860) 

In  an  action  against  the  surety  of  a  note 
unequivocal  in  its  terms,  evidence  by  the  surety 
of  a  parol  agreement  to  the  effect  that  the 
promisor  was  to  be  retained  in  the  service 
of  the  payee,  and  payments  on  the  note  de- 
ducted from  his  wages  until  the  note  was 
paid,  was  inadmissible. — Tucker  v.  Talbott,  15 
Ind.  114. 


[1]  (Sap.  1860) 
Where  land  is  conveyed  with  full  cove- 
nants, but  is  at  the  time  in  possession  of  a 
tenant,  a  parol  agreement  to  accept  the  deed 
and  the  tenant's  possession  as  the  possession  of 
the  purchaser  may  be  shown. — Page  v.  Lashley. 
15  Ind.  152. 

It  is  the  general  rule  that  the  covenants 
in  a  deed  cannot  be  controlled  in  their  legal  ef- 
fect by  evidence  of  contemporaneous  parol 
agreements;  but  an  independent  parol  agree- 
ment, disconnected  with  the  written  contract, 
may  in  some  cases  be  made  contemporaneous 
with,  and  in  all  cases  after,  the  written  con- 
tract.—Id. 

[ii]     (Sap.  1860) 

As  between  a  mortgagee  holding  a  mort- 
gage on  a  machine  shop  and  the  realty,  and  a 
subsequent  mortgagee,  holding  a  chattel  mort- 
gage on  the  machinery,  patterns,  tools,  and  fix- 
tures in  the  shop,  an  agreement  between  the 
mortgagor  and  the  first  mortgagee  that  the 
articles  included  in  the  second  mortgage  should 
not  be  embraced  in  the  first  mortgage  may  be 
proved  by  parol. — Frederick  v.  Devol,  15  Ind. 
357. 

[J]  (Sap.  1863) 
By  written  contract  A.  agreed  to  furnish 
to  B.  a  certain  number  of  hogs  at  a  certain 
time,  place,  and  price,  which  price  B.  agreed 
to  pay.  In  B.'s  suit  for  damages  for  nonper- 
formance, it  was  held  that  A.  could  not  in- 
troduce evidence  of  a  verbal  contemporaneous 
agreement  on  the  part  of  B.  to  furnish  him 
money  to  buy  the  hogs,  for  the  purpose  of 
varying  the  legal  effect  of  the  writing.— Snyder 
V.  Koons,  20  Ind.  389. 

[JJ]    (Sap.  1864) 

Where  a  sale  of  real  estate  precedes  the 
execution  of  the  deed,  a  verbal  reservation  of 
anything  that  would  legally  pass  by  the  deed 
will  be  presumed  to  be  merged  in  the  deed. — 
Turner  v.  Cool,  23  Ind.  56,  85  Am.  Dec.  449. 

[k]      (Sap.  1864) 

An  answer  relying  upon  a  verbal  agree- 
ment, made  at  the  time  of  execution  of  a  note, 
changing  the  time  of  its  payment,  is  bad.— Bil- 
lan  V.  Hercklebrath,  23  Ind.  71. 

[kk]     (Sap.  1865) 

In  a  suit  on  a  note,  parol  evidence  is  ad- 
missible on  the  part  of  the  maker  to  show 
that  there  was  an  agreement  between  him  and 
the  payee  that  the  said  note  should  be  sub- 
stituted for  a  note  on  which  the  maker  of  this 
note  was  surety,  and  to  show  a  breach  of  such 
agreement.— Rawlings  v.  Fisher,  24  Ind.  52. 

[I]  (Sap.  1866) 
In  an  action  for  a  breach  of  a  covenant 
against  incumbrances,  parol  evidence  is  ad- 
missible to  show  an  agreement  by  the  ven- 
dee to  assume  the  incumbrance  alleged  as  a 
breach.— Pitman  v.  Conner,  27  Ind.  337. 
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[11]  A  parol  agreement  by  the  vendee  to  pay 
taxes  or  assessments,  which  are  a  lien  upon  the 
land,  as  a  part  of  the  consideration  of  the  con- 
veyance, is  admissible  in  an  action  on  the  cove- 
nants.—(Sup.  1868)  Fitzer  v.  Fitzer,  29  Ind. 
468;  (1872)  Carver  v.  Louthian,  38  Ind.  530; 
(1886)  Hays  v.  Peck,  107  Ind.  389,  8  N.  E.  274. 

[m]     (Svp.  1868) 

In  an  action  by  a  vendee  of  lands  against 
the  vendor  for  taxes  which  it  is  alleged  should 
have  been  paid  by  the  vendor,  parol  evidence 
is  admissible  to  show  that  it  was  orally  agreed 
at  the  time  of  the  conveyance  that  the  vendor 
should  pay  such  taxes.— Robini us  v.  Lister,  30 
Ind.  142,  95  Am.  Dec.  674. 

If,  upon  conveying  land  by  warranty  deed 
in  exchange  for  other  land,  it  is  agreed  by  the 
parties  that  the  taxes  due  upon  the  lands 
mutually  exchanged  shall  be  set  off  against 
each  other,  the  taxes  on  the  land  so  con- 
veyed by  warranty  deed  are  part  of  the  consid- 
eration for  such  deed,  and  therefore,  in  an  ac- 
tion against  the  vendor  by  the  purchaser,  or 
one  deriving  title  by  warranty  deed  from  the 
purchaser,  to  recover  money  paid  by  the  plain- 
tiff to  remove  the  incumbrance  of  the  taxes  as- 
sumed by  the  purchaser,  parol  proof  of  such 
contract  is  admissible.— Id. 

[mm]    (9ap.  1871) 

In  an  action  to  recover  fixtures  situated 
on  real  estate  conveyed,  parol  evidence  is 
admissible  to  show  that  such  fixtures,  which 
would  otherwise  pass  by  deed,  were  agreed  to 
be  regarded  by  the  parties  as  personal  property, 
and  that  they  should  not  pass,  since  such  evi- 
dence did  not  tend  to  show  a  verbal  agreement 
or  condition  which  would  defeat  the  estate  con- 
veyed.—Pea  v.  Pea,  35  Ind.  387. 

[mmm]    (Sap.  1^1) 

Where  a  contract  of  purchase  is  reduced 
to  writing  and  contains  no  warranty,  one  can- 
not be  alleged  and  proved  by  parol. — Johnson 
V.  McCabe,  37  Ind.  535. 

[n]  (Sup.  1873) 
A  charg^e  asked  by  the  defendant,  which 
undertook  to  control  the  written  contract  by  a 
contemporaneous  parol  agreement  inconsistent 
with  the  terms  of  the  writing,  was  properly  re- 
fused.—McAlister  V.  Howell,  42  Ind.  15. 

[nn]     (Sup.  1874) 

In  an  action  of  foreclosure  by  an  ad- 
ministrator on  a  mortgage  executed  to  his 
Intestate,  defendant  answered  that  he  was 
a  Roman  Catholic  bishop,  and  according  to 
the  canons  of  his  church  the  real  estate  of  each 
congregation  of  his  diocese  was  deeded  to  him 
in  trust  for  such  congregation;  that  the  mort- 
gage was  on  real  estate  purchased  by  one  of 
his  congregations ;  and  that  it  and  the  .note 
were  given  by  him  for  money  lent  by  the  in- 
testate to  such  congregation,  with  the  agree- 
ment between  the  mortgagee  and  defendant 
that  the  congregation,  and  not  defendant,  was 


to  repay  the  loan.  Held,  that  the  verbal  un- 
derstanding between  the  mortgagee  and  de- 
fendant was  not  admissible  against  the  writ- 
ten contract.— Benoit  v.  Schneider,  47  Ind.  13. 

[nan]    (Sap.  1876) 

Where  a  tenant  under  a  lease  executed 
by  an  administrator  has  by  holding  over  ren- 
dered himself  the  tenant  from  year  to  year 
of  a  purchaser  of  the  leased  premises  at  the 
administrator's  sale,  he  cannot,  in  a  suit  by 
such  purchaser  to  recover  the  rent,  introduce 
evidence  of  a  parol  agreement  with  the  admin- 
istrator, contemporaneous  with  the  written 
lease,  to  the  effect  that,  after  the  expiration 
of  the  written  lease,  the  tenancy  should  con- 
tinue only  as  one  from  month  to  month. — Bur- 
bank  V.  Dyer,  54  Ind.  392. 

[o]       (Sap.  1878) 

A  note  cannot  be  defeated  by  parol  evi- 
dence of  a  contemporaneous  parol  agreement 
that  it  should  be  applied  on  a  debt  due  from 
a  third  person  to  the  maker.— McDonald  ▼. 
Elfes,  61  Ind.  279. 

[oo]     (Sap.  1878) 

Where  there  is  a  written  lease,  parol  evi- 
dence is  not  admissible  to  prove  that  the  lessor, 
in  consideration  of  the  rent  reserved,  promised 
to  make  any  other  repairs  or  improvements 
than  such  as  are  stipulated  for  in  the  lease.^ 
Welshbillig  v.  Dienhart,  65  Ind.  94. 

[ooo]  Land  on  which  was  a  growing  crop  was 
sold  by  warranty  deed  without  reservation 
of  the  crop,  the  grantor  giving  the  grantee  im- 
mediate possession.  Held,  that  evidence  of 
a  parol  reservation  of  the  crop  at  the  time  of 
the  sale  of  the  land  was  admissible. — (Sup. 
1879)  Harvey  v.  Million,  67  Ind.  90,  overruling 
Chapman  v.  Long  (1858)  10  Ind.  465. 

[p]     (Sap.  1879) 

Where  defendant,  in  an  action  on  a  note 
for  the  purchase  price  of  land  and  to  foreclose 
the  collateral  mortgage,  ha^  proved  that  a 
growing  crop,  the  value  of  which  was  set  up  as 
a  counterclaim,  was  reserved  as  a  part  of  the 
contract  for  the  land,  it  was  not  error  to  allow 
plaintiff  to  prove  the  fact  by  parol.— Benner  7. 
Bragg,  68  Ind.  338. 

[pp]    (Sap.  1879) 

The  fact  of  the  tenancy  or  occupancy  of 
real  estate  is  a  fact  which  exists  independently 
of  any  written  lease  which  the  tenant  may 
hold,  and,  as  such,  may  be  shown  by  parol 
evidence.— Hammon  v.  Sexton,  69  Ind.  37. 

[ppp]     (Sap.  1880) 

Where  there  is  no  claim  of  mistake  in  a 
written  contract  of  assignment,  the  terms  of 
such  contract  cannot  be  varied  by  any  parol 
promise  or  agreement  of  the  parties  made  at 
the  time  of  the  execution  of  the  contract,  but 
it  must  be  assumed  that  it  as  written  expressed 
the  entire  agreement  of  the  parties.— Godfrey 
V.  Wilson,  70  Ind.  50. 
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[q]     (Sap.  1880) 

Terms  of  a  written  instrument  cannot  be 
controlled,  varied,  or  defeated  by  a  contempo- 
raneous parol  contract  or  agreement.— Walter- 
house  V.  Garrard,  70  Ind.  400. 

tQq]    (Sup.  1881) 

A  premium  note  which  is  absolute  and  un- 
conditional on  its  face  cannot  be  contradicted 
by  proof  of  an  inconsistent  verbal  agreement 
or  understanding  that  the  policy '  should  con- 
stitute a  part  of  the  contract,  and  that  the 
rights  of  the  parties  should  be  determined  by  a 
reference  to  the  policy  and  the  company's 
charter.— American  Ins.  Co.  v.  Gallahan,  75 
Ind.  168. 

[qqq]     (Snp.  1882) 

Where,  by  a  written  contract,  A.  agreed 
to  ship  a  certain  quantity  of  ice,  oral  evidence 
is  not  admissible  to  show  an  agreement  to  ship 
only  such  as  was  then  owned  by  him.— Schrei- 
ber  V.  Butler,  84  Ind.  576. 

[r]  (Sap.  1882) 
Parol  evidence  is  admissible  to  show  an 
agreement  between  the  indorser  and  indorsee 
of  a  note  that  he  should  not  sue  the  maker 
until  requested  by  the  indorser,  and  that  he 
should  remain  liable  as  such  without  suit  until 
he  gave  such  notice,  since  the  evidence  does 
not  vary  the  effect  of  the  indorsement,  but 
merely  fixes  the  degree  of  diligence  required 
by  the  indorsee  in  order  to  bind  the  indorser. 
— Schmied  v.  Frank,  86  Ind.  250. 

[rr]     (Sap.  1885) 

A  contemporaneous  oral  agreement  be- 
tween the  payee  of  a  note,  made  payable  with- 
out any  condition  expressed,  and  a  maker,  who 
signed  as  surety,  that  the  payee  would  extend 
to  the  other  maker  such  *'further  credit  for 
goods  as  would  enable  him  to  carry  on  his 
business,'*  and  would  credit  on  the  note  all 
sums  which  the  other  maker  should  pay  him, 
cannot  be  proved  to  discharge  the  surety  from 
liability ;  it  being  in  contradiction  of  the  terms 
of  the  note.— Trentman  v.  Fletcher,  100  Ind. 
105. 

Where  a  note  calls  for  the  payment  of  a 
definite  sum  of  money  at  a  time  fixed,  the 
surety  thereon  cannot  show  a  contemporaneous 
oral  agreement  that  it  was  to  be  paid  by  the 
principal  from  time  to  time  until  paid  and  sat- 
isfied, as  such  agreement  varies  the  terms  of 
the    note.— Id. 

[rrr]  Negotiations  and  conversations  leading  up 
to  a  written  contract  are  merged  therein,  and 
evidence  of  such  conversations  is  inadmissible 
to  contradict  such  contract.— (Sup.  1886)  Brown 
V.  Russell  &  Co.,  4  N.  E.  428, 105  Ind.  46 ;  (1889) 
Hostetter  v.  Auman,  20  N.  E.  506,  119  Ind. 
7;  (1901)  Ralya  v.  Atkins,  61  N.  E.  726,  157 
Ind.  331 ;  (App.  1901)  Ayres  v.  Blevins,  62  N. 
B.  305,  28  Ind.  App.  101;  (1904)  Henry 
School  Tp.  V.  Meredith,  70  N.  E.  393,  32 
Ind.  App.  607. 


[8]  '(Svp.  1880 
Where  certain .  creditors  signed  an  agree- 
ment on  a  stated  consideration  that  the  debtor 
would  turn  over  his  stock  to  a  third  person  to 
be  by  him  sold,  and  the  proceeds  distributed 
pro  rata  on  the  debts  due  the  signers,  and  ac 
the  time  the  written  agreement  was  executed  a 
creditor  held  certain  notes  executed  by  a  firm 
composed  of  such  debtor  and  another,  it  can- 
not be  shown  as  against  such  debtor  that  by  a 
contemporaneous  agreement  the  indebtedness 
evidenced  by  such  notes  was  not  within  the 
terms  of  the  written  agreement. — Fordice  v. 
Scribner,  9  N.  E.  122,  108  Ind.  85. 

[88]    (Sap.  1887) 

Where  a  bill  of  lading  for  the  shipment  of 
goods  to  a  point  beyond  the  terminus  of  the 
line  of  the  initial  carrier  is  accepted  before 
shipment  by  a  ^  shipper,  the  law  imports  into 
the  contract,  where  it  is  silent,  the  provision 
that  the  carrier  may  select  any  customary  and 
reasonably  safe  and  direct  route  by  which  to 
forward  the  goods  from  the  terminus  of  its 
line,  and  this  cannot  be  contradicted  by  parol 
evidence  of  a  prior  verbal  agreement  specifying 
a  certain  route.— Snow  v.  Indiana,  B.  &  W.  U. 
Co.,  109  Ind.  422,  9  N.  E.  702. 

[88S]     (Sap.  1887) 

A  written  promise  to  pay  a  specified  sum 
of  money,  on  the  completion  of  a  named  rail- 
road, cannot  be  varied  by  evidence  of  an  oral 
agreement  that  the  railroad  should  be  con- 
nected with  other  railroads,  but  it  is  compe- 
tent to  prove  the  route  and  termini  of  the 
railroad  described  in  the  contract. — Low  v. 
Studabaker,  110  Ind.  57,  10  N.  E.  301. 

[t]  (Sap.  1887) 
It  is  well  settled  that  a  written  contract 
cannot  be  controlled,  diminished,  or  enlarged  by 
any  precedent  or  contemporaneous  verbal  agree- 
ment by  or  between  the  parties  in  relation  to 
the  subject-matter  of  the  written  contract.— 
Carr  v.  Hays,  11  N.  E.  25,  110  Ind.  408. 

[tt]     (Sap.  1889) 

A  parol  agreement  that  any  damages  which 
might  be  allowed,  in  pending  condemnation 
proceedings,  in  favor  of  the  property  conveyed, 
should  belong  to  the  grantor,  cannot  be  shown 
as  against  a  deed  executed  at  the  same  time. 
—Bailey  v.  Briant,  117  Ind.  362,  20  N.  B.  278. 

[ttt]     (Sap.  18S9) 

In  an  action  to  recover  for  excessive  freight 
charges,  where  the  bill  of  lading  does  not  speci- 
fy the  rate,  in  the  absence  of  fraud,  conceal- 
ment, or  mistake,  evidence  of  an  oral  agree- 
ment controlling  the  implied  provision  that  the 
rate  shall  be  reasonable,  and  such  as  are  or- 
dinarily charged  for  like  services,  is  inadmis- 
sible—Louisville, E.  &  St.  L.  R.  Co.  V.  Wil- 
son, 119  Ind.  352,  21  N.  B.  341,  4  L.  R.  A. 
244. 

[u]      (Sap.  1889) 

Where  there  is  a  written  instrument  em- 
bodying the  terms  of  a  contract  between  buyer 
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and  seller,  an  express  warranty  cannot  be  im- 
ported into  it  bj  parol  evidence.— Conant  v. 
National  State  Bank  of  Terre  Haute,  22  N.  E. 
250,  121  Ind.  323. 

[uu]    (Sap.  1890) 

An  oral  agreement  by  a  vendor  of  land  to 
pay  off  an  existing  Incumbrance  becomes  in- 
effectual for  any  purpose,  as  an  agreement,  aft- 
er the  execution  of  a  warranty  deed.— Chaplin 
V.  Baker,  124  Ind.  385,  24  N.  E.  233. 

[uuu]     (Sap.  1890) 

Parol  evidence  is  inadmissible  to  show 
that  a  note  bearing  10  per  cent,  interest  by 
its  terms  was  by  agreement  to  bear  only  6. — 
Davis  V.  Stout,  126  Ind.  12,  25  N.  E.  862,  22 
Am.  St.  Rep.  565. 

[v]     (App.  1891) 

The  rule  that  all  antecedent  and  contem- 
poraneous oral  agreements  of  the  parties  are 
conclusively  presumed  to  be  merged  in  a  writ- 
ten contract  covering  the  subject-matter,  when 
one  is  made,  is  applicable  to  the  contracts  of 
carriers.— Pennsylvania  Co.  v.  Clark.  27  N.  E. 
586,  28  N.  E.  208,  2  Ind.  App.  146. 

[vv]     (Sap.  1893) 

In  proceedings  to  condemn  land  for  a 
railroad  right  of  way,  the  landowner  and  the 
company  made  an  agreement,  which,  as  incorpo- 
rated in  the  judgment,  required  the  company  to 
put  in  and  maintain  a  farm  crossing  at  a  point 
where  a  farm  road  crossed  the  land  taken,  but 
the  judgment  said  nothing  as  to  how  the  cross- 
ing should  be  constructed.  Fe/rf,  that  the  land- 
owner could  not  compel  the  company  to  con- 
struct the  crossing  in  direct  line  with  the  farm 
road,  instead  of  at  right  angles  with  the  railway, 
on  the  ground  that  such  was  the  agreement,  as 
the  written  agreement,  as  embodied  in  the  judg- 
ment, cannot,  in  the  absence  of  fraud  or  mis- 
take, be  varied  by  parol  proof  of  contempora- 
neous agreement— Straub  v.  Terre  Haute  &  L. 
Ry.  Co.,  135  Ind.  458,  35  N.  E.  504. 

[vvv]    (Sap.  1894) 

Where  a  written  contract  of  warranty  is 
made,  oral  warranties  and  implied  warranties 
are  all  merged  in  the  written  contract,  and  by 
its  terms  the  parties  must  be  bound  as  in 
other  cases  of  written  agreements.— Shirk  v. 
Mitchell,  36  N.  E.  850,  137  Ind.  185. 

[wl     (App.  1897) 

The  buyer  of  a  machine  under  a  written 
contract  of  conditional  sale,  full  in  its  terms, 
and  free  from  ambiguity,  cannot  show  by  parol 
evidence  that,  just  before  the  contract  was  ex- 
ecuted, it  was  agreed  that,  if  the  buyer's  hus- 
band should  not  be  satisfied  with  the  contract 
and  sale,  the  seller  was  to  return  to  her  an 
old  machine  taken  by  him  as  a  partial  pay- 
ment on  the  contract,  and  take  the  new  one. 
-Singer  Mfg.  Co.  v.  Suits,  47  N.  B.  341,  17 
Ind.   App.   639. 

[WW]     (App.  1898) 

The  provisions  of  a  railroad  ticket  may 
be  supplemented  by  parol  to  show  a  special  ar- 


rangement whereby  the  company  agreed  to 
stop  a  train  at  a  point  at  which  it  was  not 
scheduled  to  stop.— Evansville  &  T.  II.  R.  Co. 
V.  Wilson,  50  N.  E.  90,  20  Ind.  App.  5. 

[www]  (App.  1898) 

A  written  contract  limiting  the  liability  of 
a  carrier,  signed  by  the  parties  several  hours 
after  the  shipment,  merges  all  prior  agree- 
ments, and,  in  the  absence  of  fraud  or  mistake, 
cannot  be  explained  or  added  to  by  parol.— 
Stewart  v.  Cleveland,  C,  C.  &  St.  L.  R.  Co., 
52  N.  E.  89,  21  Ind.  App.  218. 

[x]     (Sap.  1899) 

Statements  of  an  agent  for  the  sale  of 
machinery,  to  be  propelled  by  power  furnished 
by  the  prospective  vendee,  as  to  the  adequacy 
of  such  power,  not  referring  to  machinery  sold 
by  his  principal,  and  made  several  weeks  before 
the  contract  was  entered  into,  are  inadmis- 
sible, since  antecedent  statements  will  not  be 
received  to  impeach  the  terms  of  a  written 
contract.— Smith  v.  Barber,  53  N.  E.  1014,  153 
Ind.  322. 

[XX]     (App.  1900) 

In  an  action  for  the  price  of  a  machine 
made  and  delivered  under  a  written  contract, 
defendants  answer  alleged  a  contract,  partly 
written  and  partly  oral,  prior  to  the  written 
contract  sued  on,  by  which  plaintiff  undertook 
to  construct  a  machine  competent  to  do  cer- 
tain work,  and  that  defendant,  relying  on  plain- 
tiff's representations  that  the  machine  describ- 
ed in  detail  in  the  contract  sued  on  would  do 
such  work,  made  the  latter  contract,  but  that 
the  machine  was  not  competent  to  do  the  re- 
quired work.  Held,  that  evidence  of  negotia- 
tions and  agreements  prior  to  the  contract  sued 
on  was  properly  rejected. — Buckeye  Mfg.  Co. 
V.  WooUey  Foundry  &  Machine  Works,  58  N. 
E.  1069,  26  Ind.  App.  7. 

[XXX]    (App.  1901) 

Where  a  written  contract  of  warranty  is 
made  on  the  sale  of  a  machine,  oral  warranties 
and  implied  warranties  are  all  merged  in  the 
written  contract,  and  by  its  terms  the  parties 
must  be  bound  as  in  other  cases  of  written 
agreements ;  and  hence,  in  an  action  on  a  note 
for  the  purchase  price  of  such  machine,  in  which 
a  breach  of  warranty  is  relied  on,  only  the  writ- 
ten warranty  can  be  shown.— McCormick  Har- 
vesting Mach.  Co.  V.  Yoeman,  59  N.  E.  1069, 

26  Ind.  App.  415. 

[y]     (App.  1901) 

An  oral  agreement  between  the  insurer 
and  the  assured,  that  insurer  should  hold  the 
policy  until  payment  of  the  first  quarterly  pre- 
mium, during  which  time  it  should  be  in  full 
force,  does  not  contradict  the  terms  of  the  pol- 
icy itself  as  to  payment  of  premium  in  advance. 
—Prudential  Ins.  Co.  v.  Sullivan,  59  N.  E.  873, 

27  Ind.  App.  30. 

[yy]    (App.  1902) 

A  promise  of  a  landlord,  before  executing 
a    lease,   to   make   repairs,   is   unavailing,    the 
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written  lease  containing  no  covenant  to  repair. 
— Roehrs  v.  Timmons,  63  N.  E.  481,  28  Ind. 
A  pp.  578. 

[yyy]    (App.i909) 

A  contract  reduced  to  writing  presumptive- 
Jy  contains  the  final  agreement  of  the  parties, 
and  all  prior  or  contemporaneous  parol  stipu- 
lations are  presumptively  merged  therein. — Wy- 
-song  V.  Sells,  88  N.  E.  954. 

[z]      (App.  1910) 

Where  a  contract  for  the  sale  of  a  cash  reg- 
ister provided  that  the  order  could  not  be  coun- 
termanded, and  that  the  soliciting  agent  had  no 
authority  to  make  any  contract  other  than  that 
expressed  in  the  written  order  accepted  and  act- 
ed on  by  the  seller,  parol  evidence  that  the  sell- 
ing agent  orally  agreed  with  defendant  that  he 
might  keep  the  register  on  trial  and  return  it 
within  a  reasonable  time  if  he  was  not  satisfied 
therewith  was  inadmissible  as  varying  its  terms. 
— McCaskey  Register  Co.  v.  Curfman,  90  N.  E. 
.•^23. 

When  a  contract  is  reduced  to  writing,  the 
legal  presumption  is  that  the  entire  contract 
and  all  prior  and  accompanying  negotiations  or 
-stipulations  are  merged  therein. — Id. 

[zz]     (App.  1910) 

Parol  evidence  of  a  contemporaneous  oral 
tigreement  is  not  admissible  to  contradict  or  va- 
ry a  written  instrument— Buffalo  Oolitic  Lime- 
stone Quarries  Co.  v.  Davis,  90  N.  E.  327. 

Where  a  contract  for  the  sale  of  land  pro- 
vided that  the  vendor  should  receive  certain  cor- 
porate stock  as  collateral  security  for  the  re- 
mainder of  the  price  with  the  option  of  exchan- 
ging it  for  the  same  amount  in  cash,  when  such 
part  of  the  price  became  due,  or  retaining  the 
-stock  as  a  final  payment,  a  parol  agreement  that 
the  taking  of  the  stock  as  collateral  security 
should  not  be  a  waiver  of  the  vendor's  lien  would 
vary  the  contract,  and  hence  was  inadmissible 
In  an  action  to  enforce  the  lien. — Id. 

[zzz]     (App.  1910) 

An  oral  agreement  between  heirs  for  the 
.settlement  of  an  estate  that  all  who  signed  a 
written  agreement  should  be  bound,  whether  or 
not  all  the  heirs  signed  the  written  agreement, 
was  not  binding  where  such  stipulation  was 
not  incorporated  in  the  written  contract  con- 
temporaneously executed.— Becker  v.  Becker,  91 
X.  E.  966. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  1719-1845, 
2030-2047;  11  Cent.  Dig.  Contracts,  $ 
1616;   43  Cent.  Dig.  Sales,  §  721. 

See,  also,  17  Cyc.  p.  713. 


)  442.  — »  Completeneis  of  writins. 
[a]     (Sap.  18G4) 

Where  a  note  is  executed  by  A.  to  B., 
which  is  absolute  and  unconditional  on  its  face, 
and  it  is  agreed  'between  them  at  the  time,  by 
parol,  that  the  note  shall  not  be  paid  unless 


a  certain  other  note,  then  transferred  by  B. 
to  A.,  can  be  set  off  by  A.  against  C,  the  payor 
of  the  latter,  whom  A.  owes  at  the  .time,  and 
A.  fails  to  secure  the  set-off  against  C,  and  B. 
sues  A.  on  his  note,  such  parol  contract  cannot 
be  pleaded  to  show  a  failure  of  the  considera- 
tion of  the  note  of  A.— McClintic*s  Adm'r  v. 
Cory,  22  Ind.  170. 

[b]  (Sap.  1879) 

A.  sued  B.  on  a  note,  and  B.  answered  that 
A.  was  a  wealthy  farmer,  and  B.  was  his  son ; 
that,  prior  to  the  execution  of  the  note,  plain- 
tiff gave  him  two  horses,  stating  at  the  time 
that  such  horses  were  intended  as  an  advance- 
ment; that  he  was  then  a  minor,  working  on 
plaintiff's  farm  as  a  member  of  plaintiff's  fami- 
ly; that,  a  few  days  after,  plaintiff  presented 
the  said  note  to  him  for  his  signature,  represent- 
ing that  it  was  never  to  be  paid,  but  only  to  be 
held  by  plaintiff  as  evidence  of  such  advance- 
ment; that,  confiding  in  such  representations 
and  believing  them  to  be  true,  he  signed  the 
note,  and  for  no  other  purpose.  Held,  that  a 
demurrer  to  such  answer  was  improperly  sus- 
tained.—Harris  V.  Harris,  69  Ind.  181. 

[c]  (Sap.  1886) 

Where  the  consideration  on  which  the  sev- 
eral stipulations  of  a  contract  rest  does  not 
appear  on  the  face  of  the  writing,  it  is  within 
the  rule  that  where,  in  order  to  make  a  con- 
tract complete  by  supplying  an  essential  part, 
resort  to  parol  evidence  is  necessary,  and  the 
contract  is  to  be  regarded  as  in  parol,  except  to 
the  extent  that  it  is  controlled  by  Rev.  St.  1881, 
§  4905.-Higham  v.  Harris,  8  N.  E.  255,  108 
Ind.  246. 

[d]  (App.  1892) 

When  a  writing  is  obviously  incomplete 
and  does  not  of  itself  constitute  an  enforceable 
contract,  it  is  not  only  proper,  but  necessary,  to 
allege  and  prove  extrinsic  facts  in  order  to  give 
it  legal  eSfect.  A  writing  may  form  part  of  an 
agreement,  and,  when  this  fact  appears  from  the 
instrument  itself,  the  whole  agreement,  includ- 
ing both  written  and  parol  parts,  should  be  al- 
leged.—Kentucky  &  I.  Cement  Co.  v.  Cleveland, 
30  N.  E.  802,  4  Ind.  App.  171. 

[el     (App.  1904) 

Where  a  teacher's  contract  for  a  term  of 
school  commencing  at  a  specified  date  does  not 
specify  the  length  of  the  term,  parol  evidence 
showing  the  length  of  the  term  is  admissible. — 
Henry  School  Tp.  v.  Meredith,  70  N.  E.  393,  32 
Ind.  App.  607. 

Cn  (App.  1907) 
Where  several  writings  taken  together  show 
a  complete  and  unambiguous  agreement,  such 
agreement  cannot  be  varied  or  contradicted  by 
parol  evidence  of  a  contemporaneous  parol  con- 
tract.—Pierse  V.  Bronnenberg,  40  Ind.  App. 
662,  81  N.  E.  739,  82  N.  E.  126. 

Where  a  contract  for  the  sale  of  land  free 
of  incumbrances  by  the  petitioner  for  the  es- 
tablishment of  a  public  drain,  before  the  collee- 
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tion  of  the  assessments,  and  a  deed  containing 
a  warranty  against  liens  and  incumbrances, 
were  parts,  of  the  same  transaction,  and  showed 
a  complete  and  unambiguous  agreement,  evi- 
dence of  a  contemporaneous  parol  contract  be- 
tween the  parties  that,  in  event  that  the  ditch 
was  established  and  the  assessment  became  pay- 
able, the  grantee  was  to  pay  the  same  in  ad- 
dition to  the  cash  consideration  named  in  the 
contract,  and  deed,  was  Inadmissible  as  a  de- 
fense against  a  claim  for  a  breach  of  the  war- 
ranty.—Id. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §|  1874-1899. 
See,  also,  17  Cyc.  p.  71G. 

1443.  — »  Relation    of    oral    asreememt 
to  writins. 

[a]  (Svp.  1863) 

The  principle  that  a  verbal  contemporane- 
ous agreement  cannot  be  set  up  to  vary  the 
legal  effect  of  a  note  applies  only  where  the 
verbal  agreement  relates  to  instruments  con- 
ceded to  be  on  a  valid  consideration  and  opera- 
tive.—Beals  v.  Beals,  20  Ind.  1G3. 

[b]  (Sap.  1868) 

In  action  on  a  written  guaranty  of  pay- 
ment of  the  price  of  all  clothes  wringers  sold  by 
plaintiffs  to  one  of  the  guarantors,  parol  evi- 
dence that  certain  wringers  left  in  the  posses- 
sion of  the  guarantor  were  taken  on  trial,  and 
were  not  purchased,  does  not  vary  a  contract 
in  the  form  of  an  order  to  send  two  dozen 
wringers  of  a  certain  number. — Webster  v. 
Metropolitan  Washing  Mach.  Co.,  29  Ind.  453. 

[c]  (Sup.  1871) 

Where  a  person  received  sheep  on  his 
agreement  that  he  would  deliver  a  part  of  the 
wool  annually  and  pay  for  the  sheep  at  the  end 
of  the  four  years,  and  that,  if  the  annual 
amount  of  wool  was  not  delivered,  the  whole 
price,  as  well  as  the  wool,  should  become  due, 
evidence  that  at  the  time  of  the  contract  it  was 
agreed  that  such  person  might  sublet  the  sheep 
if  he  desired  on  the  same  terms  and  when  sub- 
let, he  was  to  be  credited  for  the  same,  and  that 
he  did  sublet  some  of  them,  is  inadmissible  as 
varying  the  written  contract.— Smith  v.  Dallas, 
35  Ind.  255. 

[d]  (Sap.  1876) 

In  an  action  for  breach  of  warranty  it  ap- 
peared that,  on  the  sale  of  land  by  defendant  to 
plaintiff,  defendant  gave  plaintiff  a  separate 
instrument,  agreeing  that,  if  the  land  was  not 
worth  a  consideration  equal  to  a  sum  stated  in 
the  deed,  he  would  make  it  worth  such  sum. 
Defendant  claimed  and  testified  that  such  in- 
strument was  executed  and  made  after  the  com- 
pletion of  the  sale,  and  not  as  a  part  of  it. 
Heldy  that  evidence  was  admissible  to  show 
defendant's  declarations  made  to  plaintiff  prior 
to  the  sale  as  to  the  value  of  the  land  conveyed 
by  him,  and  of  his  intention  to  execute  such  a 
warranty. — Whitehall  v.  Conner,  55  Ind.  354. 


[e]      (Sap.  1882) 

In  part  consideration  of  a  lease,  the  lessor 
made  a  parol  contemporaneous  agreement  not 
to  engage  in  a  rival  business  in  the  same  city. 
Held,  that  parol  evidence  of  the  agreement  was 
admissible.— Welz  y.  Rhodius,  87  Ind.  1,  44 
Am.  Rep.  747. 

in  (App.  1906) 
Where  an  oral  promise  was  made  and  ac- 
cepted that  if  the  vendee  would  give  the  vendor 
$1,800  for  land  for  which  the  vendee  was  will- 
ing to  give  $1,200,  and  no  more,  the  vendor 
would  bequeath  to  the  vendee  the  difference, 
with  interest,  and  the  agreement  was  subse- 
quently reduced  to  writing,  without  the  verbal 
promise  to  bequeath  being  incorporated  therein, 
and  the  only  consideration  for  the  promise  to 
bequeath  was  the  execution  of  notes  for  the 
price  of  the  land  for  $1,800,  instead  of  $1,200, 
it  could  not  be  proved  as  a  transaction  inde- 
pendent of  the  written  agreement.- Gemmer  v. 
Hunter,  74  N.  E.  580,  35  Ind.  App.  501. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  BJvid.  §§  2048-2051. 

§444.  — »  Condition  precedent  to  obli- 
gation onder  writing* 

[a]  (Sap.  1838) 

A  contract  under  seal  to  deliver  hogs  at  a 
certain  price  cannot  be  varied  by  proof  of  a 
contemporaneous  parol  agreement  of  the  buyer 
to  give  up  the  contract  if  the  seller  is  unable 
to  secure  the  hogs  at  that  price.— Foley  v.  Cow- 
gill,  5  Blackf.  18,  32  Am.  Dec.  49. 

[b]  (Sap.  1856) 

At  the  time  of  making  a  note,  the  payee* 
executed  a  written  instrument  setting  forth 
that  he  had  sold  defendant  certain  corporation 
shares,  and,  if  the  company  should  reduce  the 
amount  of  the  old  stock,  he  was  to  account  to- 
the  maker  for  the  amount  so  reduced.  In  an 
action  on  the  note,  plaintiff  offered  to  prove  by 
parol  that  the  reduction  was  to  take  place  on 
a  particular  consideration,  and  that  none  had 
been  made  for  such  consideration.  Held,  that 
the  evidence  was  inadmissible. — Ferris  y.  Lud- 
low, 7  Ind.  517. 

[c]  (Sap.  1861) 

Where  a  written  agreement  for  the  sale 
of  land  does  not  bind  the  grantor  to  convey  un- 
til the  whole  purchase  money  has  been  paid 
and  tendered  the  legal  effect  of  the  instrument 
in  this  respect  cannot  be  controlled  by  an  al- 
leged verbal  agreement  to  deposit  the  deed  in 
the  hands  of  a  third  party  until  payment^ 
Moore  v.  Pendleton,  IG  Ind.  481. 

[d]  (Sap.  1870) 

Where  a  note  was  signed  by  A.  and  B., 
the  latter  styling  himself  **collateral  security," 
a  subsequent  parol  agi;eement  between  the  payee 
and  B.  that  B.  should  pay  the  note  only  in  case 
it  could  not  be  made  from  A.  cannot  be  shown 
in  defense  to  an  action  by  the  payee  against 
B.,  where  there  is  no  consideration  shown  for 
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the  parol  agreement— Brush  y.  Raney,  34  Ind. 
416. 

[e]     (Sap.  1870) 

Parol  evidence  is  not  admissible  to  show 
that  a  voluntary  conveyance,  though  made  with- 
out consideration  and  absolute  on  its  face,  was 
made  in  trust  to  the  grantee,  and  that  he  was 
to  reconvey  at  a  future  time  on  the  happening 
of  a  certain  contingency.— Fouty  v.  Fouty,  34 
Ind.  433. 

[f]  (Sap.  1S71) 
The  drawee  of  an  order  to  pay  certain 
claims  out  of  the  proceeds  of  a  note  in  his 
hands  belonging  to  the  drawer  accepted  the 
same  in  writing  *'8o  soon  as  the  maker  pays  the 
note."  Held,  that  he  would  not  be  permitted 
to  set  up  in  defense  that  the  drawer  of  the  or- 
der was  inde'bted  to  him  in  a  sum  less  than  the 
face  of  the  note,  to  secure  which  the  note  had 
been  assigned  to  him^  and  that  it  was  under- 
stood by  all  parties  when  the  acceptance  was 
made  that  such  indebtedness  should  be  first 
paid  out  of  the  proceeds  of  the  note,  and  that 
the  maker  of  the  note  had  not  paid  thereon 
more  than  the  amount  of  such  indebtedness,  and 
was  insolvent— Miller  v.  Goldthwait,  37  Ind. 
217. 

fg]     (Sap.  1873) 

The  liability  of  the  assignor  of  a  promis- 
sory note,  where  the  indorsement  is  either  in 
full  or  in  blank,  to  pay  the  note  if,  after  due 
diligence,  it  cannot  be  collected  from  the  mak- 
er, cannot  be  varied  or  qualified  by  a  parol 
agreement  simultaneous  with  the  indorsement 
— Holton  V.  AlcCormick,  45  Ind.  411. 

[h]      (Sap.  1875) 

An  agreement  between  a  judgment  credi- 
tor and  another  person  that,  if  the  latter  will 
become  replevin  bail,  he  shall  be  released  from 
any  liability  on  payment  of  one-half  the  judg- 
ment, is  not  binding  on  the  judgment  creditor, 
for  the  reason  that  the  terms  of  the  recogni- 
zance of  the  replevin  bail  cannot  be  varied  by 
a  contemporaneous  oral  agreement— Smith  v. 
Tyler,  51  Ind.  512. 

[I]  (Sap.  1876) 
It  cannot  be  shown  by  parol,  in  defense 
to  an  action  on  a  note,  that  if  the  payee  should 
not,  by  performance  of  certain  labor,  pay  a 
certain  debt  which  he  owed  the  maker  and  a 
certain  third  person,  and  which  he  had  promised 
to  pay,  the  consideration  for  which  it  was  giv- 
en, horses  then  sold  by  the  payee  to  the  maker 
should  be  regarded  as  paid  for,  and  should  be 
applied  as  a  credit  on  the  debt  of  the  payee, 
and  that  no  part  of  the  labor  had  been  per- 
formed.—Parks  V.  Zeek,  53  Ind.  221. 

[J]  (Sap.  1889) 
It  cannot  be  shown  as  a  defense  that  when 
the  note  sued  on  was  delivered  the  payee  agreed 
to  procure  an,  additional  signature,  but  has  not 
done  so ;  nor  that  at  the  time  of  the  execution 
of  the  note  (given  by  a  member  of  a  church 
society  for  moneys  advanced  to  pay  a  church 


debt)  the  payee  agreed  to  collect  subscriptions 
from  other  members  and  apply  them  on  the 
note,  but  has  not  done  so.— Clanin  v.  Esterly 
Harvesting  Mach.  Co.,  118  Ind.  372,  21  N.  E. 
35,  3  L.  It  A.  803. 

[k]     (Sap.  1889) 

Plaintiff  corporation  was  organized  for 
the  purpose  of  acquiring  and  operating  a  cot- 
ton mill,  a  proposition  by  another  corporation 
to  sell  its  cotton  mill  and  plant  being  at  the 
time  under  consideration  by  the  incorporators 
of  plaintiff,  and  defendant  subscribed  to  plain- 
tiff's capital  stock  on  condition  that  the  sub- 
scription was  not  to  be  payable  until  the  con- 
tract with  the  other  corporation  had  been  rati- 
fied by  a  majority  of  the  stockholders.  Held,  in 
an  action  to  enforce  defendant's  subscription, 
where  he  defended  on  the  ground  that  the 
terms  of  contract  between  the  two  corporations 
had  been  changed,  that  it  was  competent  for 
plaintiff  to  show  that  no  contract  had  been 
consummated  at  the  time  of  defendant's  sub- 
scription, and  that  it  was  apparent  that  the  con- 
tract referred  to  was  only  contemplated. — Crav- 
ens V.  Eagle  Cotton  Mills  Co.,  120  Ind.  6,  21 
N.  E.  981,  16  Am.  St.  Rep.  298. 

[I]  (Sap.  1892) 
A  father  made  a  contract  to  convey  land  to 
his  son,  and  provided  that  the  price  should  be 
paid  to  his  **heirs"  after  his  death.  Held  that, 
in  a  suit  by  his  other  children  after  his  death 
to  declare  and  enforce  a  vendor's  lien,  the  son 
could  not  set  up  a  contemporaneous  parol  agree- 
ment with  his  father  whereby  an  accounting 
was  to  be  had  among  the  children  and  allowance 
made  for  advancements.— Stevens  v.  Flannagan, 
131  Ind.  122,  30  N.  E.  898. 

[m]      (App.  1910) 

The  rule  that  a  written  contract  as  be- 
tween the  parties  may  be  delivered  to  take  ef- 
fect only  on  the  performance  of  a  parol  con- 
dition does  not  apply  to  a  buyer  purchasing  a 
machine  from  an  agent  under  a  written  con- 
tract evidencing  an  absolute  sale,  with  n 
parol  condition  that  the  sale  should  be  condi- 
tioned on  the  buyer's  satisfaction  with  tlie 
machine  after  a  trial,  which  the  salesman  had 
no  authority  to  make. — McCaskey  Register 
Co.  V.  Curfman,  90  N.  E.  323. 

For  Cases  from  Other  States, 

See  20  Cent.   Dig.    E\'id.   §§   1929-1944, 

2049. 
See,  also,  note,  128  Am.  St  Rep.  609. 

$  445.   Subsequent  asreements. 

As   to   mode   of   performance   or   enforcement, 
see  post,  §  465. 

[a]  (Sap.  1861) 
Parol  evidence  is  admissible  to  show  that, 
subsequent  to  the  time  of  reducing  a  contract 
to  writing,  the  parties,  by  a  new  agreement 
on  sufficient  consideration,  added  some  new 
stipulation  or  varied  the  terms  of  the  written 
contract.— Rigsbee  v.  Bowler,  17  Ind.   167. 
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[b]  (Sap.  1880) 
A  written  contract  for  the  sale  of  goods 
at  *'cost  price  or  current  rates"  is  not  varied 
by  parol  evidence  of  the  prices  agreed  on  by 
the  parties  in  invoicing  the  goods.— Sharp  v. 
Itadebaugh,  70  Ind.  547. 

re]     (Sap.  1891) 

The  rule  that  parol  negotiations  are  con- 
<-lu8ively  presumed  to  be  merged  in  the  written 
^•ontract  cannot  apply  to  parol  contracts  made 
after  the  execution  of  the  written  contract,  as 
a  written  contract  may  be  changed  or  rescinded 
by  parol  at  any  time  after  its  execution.^To- 
lodo,  S.  L.  &  K.  C.  R.  Co.  v.  Levy,  127  Ind. 
lUS,  20  N.  E.  773. 

[d]  (Sap.  1894) 

The  rule  that  a  written  contract  cannot 
be  varied  by  parol  does  not  exclude  oral  agree- 
ments made  and  performed  subsequent  to  the 
execution  of  the  written  contract  or  prior  or 
contemporaneous  agreements  fully  executed 
after  the  making  of  the  written  contract 
which  have  thereby  become  subsequent  agree- 
ments.—Collins  V.  Stanfield,  38  N.  E.  1091, 
139  Ind.  184. 

[e]  (Sap.  1905) 

A  salesman,  sued  by  his  employer  on  a 
written  contract  under  seal  which  made  the 
salesman  responsible  for  collection  of  accounts 
for  sales  made  by  him,  may  prove  a  subse- 
quent oral  contract  relieving  him  from  that 
liability ;  he,  by  virtue  of  performance  of  the 
subsequent  agreement,  having  been  placed  in 
a  position  where  he  could  not  collect  the  ac- 
counts, the  title  thereto  having  been  vested  in 
the  employer,  so  that  the  contract  under  seal 
should  be  treated  as  equitably  discharged. — 
American  Food  Co.  v.  Halstead,  70  N.  E. 
2r>l,  105  Ind.  033. 

For  Cases  fbom  Other  States, 

See  20  Cent.   Dig.    E)vid.   §§  2052-2005; 

43  Cent.  Dig.  Sales,  §  721. 
See,  also,  17  Cyc.  pp.  734-730. 

(D)  CONSTRUCTION  OR  APPLICATION  OF 
LANGUAGE  OF  WRITTEN 
INSTRUMENT. 

Contracts  within  statute  of  frauds,  see  Frauds, 
Statute  of,  §  158. 

Expert   testimony,   see   post,   §   518. 

Extrinsic  evidence  to  aid  construction  of  stat- 
ute, see  Statutes,  §  221. 

Extrinsic  evidence  to  aid  construction  of  will, 
see  Wills,  ||  485-490. 

Parol  evidence  of  custom  to  explain  contract, 
see  Criminal  Law,  §  15. 

To  aid  in  construction  of  charitable  gift  or 
devise,  see  Charities,  S  32. 

§  448.   Chronnds  for  admiMion  of  eztrinflio 
eridenoe. 

[a]     (Sap.  1862) 

To  elucidate  an  ambiguity  in  a  written 
contract,    evidence    of    conversations    and    cir- 


cumstances attending  the  negotiation  of  the 
agreement  is  admissible. — Cross  v.  Pearson, 
17  Ind.  012. 

[b]  (Sap.  1877) 

A  writing,  dated  and  signed,  reciting  that 
a  certain  amount  had  been  received  in  levee 
orders  at  80  cents  on  the  dollar,  is  subject  to 
explanation  by  parol.— Pauley  v.  Weisart,  59 
Ind.  241. 

[c]  (Sap.  1894) 

Where  there  is  no  equivocation  in  the  lan- 
guage of  the  description  in  a  deed  and  there 
are  present  objects,  monuments,  lines,  streets 
or  places  answering  the  call  in  the  deed,  no 
ambiguity  exists,  and  the  rale  applies  that  the 
effect  of  a  written  instrument  cannot  be 
varied  by  extrinsic  evidence. — Reid  v.  Klein, 
37  N.  E.  907,  138  Ind.  484. 

When  anything  exists  to  meet  the  call  in 
a  deed  conveying  land,  an  ambiguity  cannot 
be  present  so  as  to  admit  extrinsic  evidence. 
-Id. 

[d]  (App.  1899) 

In  an  action  on  a  claim  against  a  dece- 
dent's estate,  the  testimony  of  a  witness  ex- 
planatory of  the  letter  written  by  the  firm  of 
which  plaintiff  was  a  member  to  decedent 
was  properly  stricken  out,  the  letter  being  un- 
ambiguous and  the  evidence  stricken  not  being 
explanatory  thereof,  but  a  mere  statement  of 
the  witness'  conclusion  that  the  contents  of  the 
letter  did  not  concern  the  action.— Shirts  v. 
Rooker,  52  N.  E.  029,  21  Ind.  App.  420. 

[e]  (Sap.  1906) 

The  plain  meaning  of  the  language  used 
in  a  written  contract  cannot  be  varied  by 
parol,  but  oral  evidence  is  admissible  to  clear 
up  indefiniteness  or  ambiguity. — Warner  v. 
Marshall,  100  Ind.  88,  75   N.  E.  582. 

Where  prior  leters  are  relied  on  to  explain 
ambiguities  in  a  written  offer,  the  writing 
containing  the  offer  must  in  some  way  refer 
to    them.— Id. 

Where  a  writing  does  not  contain  a  direct 
or  express  reference  to  other  writings  explan- 
atory thereof,  the  other  writings  may  be  ad- 
mitted to  explain  an  ambiguous  offer  contained 
therein  if  in  view  of  the  facts  and  by  com- 
parison they  are  connected  therewith,  and  a 
general  reference  may  be  presumed  to  relate  to 
the  only  writing  produced  by  either  party.— Id. 

[f]      (App.  1910) 

Though  a  written  contract  cannot  be 
varied  or  contradicted  by  parol  evidence,  such 
evidence  is  admissible  to  explain  obscurities 
and  ambiguities.— Ames  v.  Ames,  91  N.  £. 
509. 

For  Cases  from  Other  States, 

See  20  Cent.   Dig.   Evid.  §§   2000-2082. 

2084. 
See,  also.  17  Cyc.  p.  002. 
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1 449.   Nature    of    ambiguity    ov    imoer- 
tainty  in  instnimeiit. 

For  Cases  from  Other  States, 

See  20   Cent.   Dig.    Evid.   §§   2060-2082, 

2084-2101. 
See,  also,  17  Cyc  pp.  675-682. 

§450.  — —  In  seneraL 

.  [a]     (Sup.  1867) 

Where  the  language  of  a  mortgage  of- 
fered to  show  title  in  the  claimants  as  against 
execution  creditors  does  not  conclusively  im- 
port a  joint  indebtedness,  which  might  be  in- 
ferred from  some  of  the  facts  alleged,  evidence 
of  such  facts  is  admissible  to  aid  in  the  inter- 
pretation of  the  language.— Ileaston  v.  Squires, 
9  Ind.  27. 

[b]  (Sap.  1858) 

Where  it  is  manifest  that  the  parties 
either  disregarded  the  written  agreement,  or 
intended  and  understood  it  to  mean  something 
different  from  what  the  language,  somewhat 
obscure,  would  imply,  evidence  as  to  the 
value  of  the  service  performed  is  admissible 
in  an  action  for  the  price,  as  are  mutual  acts, 
some  at  the  time  of  signing,  in  reference  to 
the  fulfillment,  to  show  the  understanding  of 
the  parties. — Bates   v.   Dehaven,   10  Ind.  319. 

[c]  (Sap.  1S66) 

In  an  action  on  a  hotel  lease,  including 
all  furniture  necessary  to  run  the  same,  parol 
evidence  of  the  acts  of  the  parties  in  reference 
to  fulfillment  of  the  contract  after  it  was 
made  is  admissible,  as  showing  their  intention 
as  to  the  construction  of  the  language  used. 
—Bell's  Adm'x  v.  Golding,  27  Ind.  173. 

[d]  (Sap.  1882) 

An  instrument,  **This  will  certify  tliat  I 
do  give  to  J.  $100,  the  money  to  be  paid  as 
soon  as  my  financial  condition  will  allow ;  and, 
if  I  do  not  live  to  pay  it,  I  wish  it  paid  out 
of  my  estate," — is  not  so  ambiguous  as  to  de- 
pend on  extrinsic  facts  for  construction. — 
Johnston  v.   Griest,  85  Ind.  503. 

[e]  (Sap.  1896) 

A  receiver  obtained  an  order  to  make 
claims  held  by  certain  persons  "preferred  claims 
upon  said  claimants  releasing  mortgages  to  se- 
cure same,  and  arc  made  preferred  claims  next 
to  those  who  may  loan  receiver  money  to  carry 
on  the  business,"  and  further  authorizing  him 
*'to  borrow  $10,000  for  that  purpose,  said  sum 
to  be  a  prior  claim  upon  the  articles  manu- 
factured," and  the  proceeds  thereof.  Beldt  that 
such  order  was  not  so  ambiguous  as  to  justify 
the  admission  of  previous  or  contemporaneous 
oral  negotiations,  stipulations,  and  understand- 
ings of  the  parties  interested  to  explain  it.— 
Blythe  v.  Gibbons,  141  Ind.  332,  35  N.  E. 
557. 

[f]     (App.  1898) 
A   written   application   for   a  policy,  pro- 
viding  that   insured   "does   not  now  and  will 
not    practice    any    pernicious    habit    that    ob- 


viously tends  to  shorten  life,"  is  not  ambigu- 
ous, so  as  to  permit  parol  evidence  that  the 
agent  of  insurer  explained  to  insured  at  the 
time  the  application  was  written  that  said 
clause  included  the  habit  of  drinking  intoxi- 
cating liquors. — Masons'  Union  Life  Jns.  Ass*n 
V.  Brockman,  20  Ind.  App.  206,  50  N.  E.  493. 

For  Cases  from  Other  States, 

See  20  Cent.   Dig.   Evid.   §§  2066-2082, 

2084. 
See,  also,  17  Cyc.  p.  675. 

§  451.  Patent  ambignity. 

[a]  (Sap.  1846) 

Parol  evidence  is  inadmissible  for  the  pur- 
pose of  explaining  a  patent  ambiguity  in  writ- 
ten contract. — Richmond  Trading  &  Mfg.  Co. 
V.   Farquar,   8  Blackf.  89. 

[b]  (Sap.  1858) 

An  oflQcial  entry  on  a  record,  void  for  un- 
certainity,  cannot  be  explained  by  extrinsic 
evidence.— Porter  v.  Byrne,  10  Ind.  146,  71 
Am.  Dec.  305. 

[c]  (Sap.  1863) 

Where  the  description  of  property  con- 
tained in  a  decree  for  the  enforcement  of  a 
mechanic's  lien  is  radically  deficient,  parol 
evidence  is  inadmissible  to  cure  the  defect,  or 
to  indentify  it  with  that  claimed  by  the  pur- 
chaser under  a  sheriff's  deed.— Munger  v. 
Green,  20  Ind.  38. 

[d]  (Sap.  1874) 

In  an  action  for  specific  performance  of 
a  contract  to  exchange  a  woolen  mill  for  "six 
hundred  and  forty  acres  of  land  in  Anderson 
county,  Kansas,  and  one  thousand  dollars  cash," 
etc.,  parol  evidence  was  inadmissible  to  de- 
scribe the  real  estate  intended,  and  then  to 
apply  such  description.— Baldwin  v.  Kerlin, 
46  Ind.  426. 

For  Cases  froh  Gtheb  States, 

See  20  Cent,  Dig.  Evid.  |§  2085-2092. 
See,  also.  17  Cyc  pp.  680-682. 

§  452.  Latent  ambiffuity. 

[a]  (Sup.  1826) 

A  bond  conditioned  to  return  certain  prop- 
erty taken  on  a  search  warrant  by  the  obli- 
gor, provided  the  obligee  shall,  on  a  proper  and 
legal  trial  at  law,  prove  the  property  to  be 
his,  presents  such  a  latent  ambiguity  as  will 
make  parol  evidence  admissible  to  show  that 
the  parties  intended  that  a  pending  criminal 
prosecution  should  constitute  the  fair  and  le- 
gal trial  referred  to  in  the  bond. — Simpkins  v. 
Oakley,  1  Blackf.  537. 

[b]  (Sap.  1859) 

A  latent  ambiguity  in  a  deed  may  be  re- 
moved by  parol  evidence.— Synmies  v.  Brown, 
13  Ind.  318. 

[c]      (Sap.  18T7) 

A  contract  to  furnish  materials  for  a  build- 
ing provided  that  the  amount  of  such  materi- 
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als  should  be  determined  by  mason^s  measure- 
ments.  Held  that,  in  an  action  to  recover  for 
materials  so  furnished,  evidence  as  to  the  na- 
ture of  such  rule  of  measurements,  as  applied 
by  plaintiff  in  the  measurement  of  bnildiuKs 
subsequently  erected,  was  inadmissible.— Kil- 
lian  V.   Eigenmann,  57  Ind.  480. 

[d]     (App.  1901) 

A  contract  for  the  sale  of  a  tile  factory 
spoke  of  only  one  mill,  though  there  were  two 
on  the  premises,  one  of  which  was  outside  the 
factory.  The  purchasers  knew  that  there 
were  two  mills,  and  were  told  by  the  seller 
that  he  would  not  sell  the  outside  mill ;  and 
when  they  came  to  clean  up  the  seller  moved 
it  to  one  side  without  objection.  Held  that, 
as  such  contract  clearly  embraced  but  one  mill, 
the  seeming  latent  ambiguity  as  to  which  mill 
was  intended  was  properly  explained  by  parol 
evidence  that  the  mill  inside  was  the  one  in- 
tended.—Thomas  v.  Troxel,  59  N.  E.  683,  20 
Ind.  App.  322. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  S|  2003-2101. 
See,  also,  17  Cyc.  pp.  070-078. 

S  454.  Meaning  of  words,  plirases,  sisni. 
or  abbreTiatioiui. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §|  21O4-2108. 
See,  also,  17  Cyc.  pp.  082-080;    note,  122 
«Am.  St.  Rep.  545. 

S  455.  — »  In  t^en»rtkL 

[a]  (Svp.  1886) 

Parol  evidence  is  admissible  to  explain 
abbreviations  in  description  of  laud  in  a  tax 
duplicate.— Barton  v.  Anderson,  104  Ind.  578, 
4  N.  E.  420. 

[b]  (App.  1893) 

Where  abbreviations  are  made  in  making 
a  ditch  assessment,  they  may  be  explained  by 
parol  evidence  where  the  explanations  are  not 
inconsistent  with  the  written  terms.— Lake 
Erie  &  W.  R.  Co.  v.  Bowker,  30  N.  E.  804, 
9   Ind.    App.   428. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2104. 
See,  also,  17  Cyc.  p.  082. 

f  456.  — »  Peculiar    leiuie    of    termi    in 
common  met 

[a]  (Sap.  1861) 
It  may  be  proved  by  a  witness  residing 
in  the  neighborhood,  and  acquainted  with  the 
technical  terms  used  in  the  construction  of 
railroads,  that  **waste  ground'*  signified  the 
earth,  etc.,  excavated  from  the  roadbed  and 
placed  on  the  adjoining  land.— Prather  v.  Ross, 
17  Ind.  495. 

[b]     (Svp.  1878) 

In  an  action  baaed  on  a  contract  to  erect 
a   building  for   manufacturing  purposes,   there 


is  no  error  in  permitting  witnesses  to  testify 
to  the  meaning  of  the  term  '^engaged  in  the 
business  of  manufacturing,"  as  to  whether  it 
required  the  person  so  engaging,  in  order  to 
be  engaged,  to  be  the  preparer  from  the  raw 
material  of  all  the  parts  entering  into  the 
complete  article  manufactured ;  such  testimony 
being  what  every  person  of  ordinary  informa- 
tion knows  of  his  own  general  knowledge,  and 
therefore  harmless.— McLaughlin  v.  Child,  02 
Ind.  412. 

[c]  (Svp.  1882) 

Proof  that  the  words  "north  part  of'  a 
lot,  as  used  in  a  deed,  meant  the  north  half 
of  it,  is  inadmissible,  where  it  is  not  shown 
that  they  have  a  peculiar  or  technical  meaning. 
— Langohr  v.   Smith,  81  Ind.  495. 

[d]  (Svp.  1886) 

When  the  construction  of  a  contract  con- 
taining incomplete  and  peculiar  terms  is  doubt- 
ful, evidence  tending  to  explain  the  sense  in 
which  the  parties  were  in  the  habit  of  using 
the  particular  words  and  phrases,  or  to  show 
the  construction  given  by  them  to  similar  con- 
tracts, is  admissible ;  but  a  party  cannot  tes- 
tify as  to  his  intention  in  using  them.— Jaqua 
v.  Witham  &  Anderson  Co.,  100  Ind.  545,  7 
N.  E.  314. 

[el      (App.  1909) 

Where  defendant  wired  plaintiff  to  ship 
10  cars  of  coal,  and  plaintiff  wired  in  reply: 
"Wire  received ;  will  have  prompt  attention ; 
shipment  in  any  equipment  available"— the 
latter  telegram  was  a  part  of  the  contract, 
and  evidence  that  the  word  "car"  in  the  order 
referred  to  ordinary  sized  coal  cars,  and  not 
to  hopper-bottom  cars,  which  plaintiff  used 
for  shipping  the  coal,  was  inadmissible.— Fow- 
ler Utilities  Co.  v.  Chaffin  Coal  Co.,  43  Ind, 
App.  438,  87  N.  E.  089. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  SS  2105,  2100. 

{457.  — »  Teolinieal,  trade,  or  IocaI 
terms. 
[a]  (Svp.  1887) 
Where  words  of  ordinary  signification 
are  found  in  a  contract,  it  is  for  the  court  to 
give  an  interpretation  to  such  words  as  well 
as  to  the  whole  contract.  It  is  only  where  a 
word  or  phrase  as  used  in  a  particlar  trade  or 
calling  has  a  meaning  peculiar  to  such  trade, 
and  different  from  the  ordinary  sense  in  which 
it  is  used,  that  evidence  may  be  heard  to  ex- 
plain the  use  of  the  word.  Even  then  such 
evidence  will  not  be  heard  to  contradict  the 
contract  or  explain  away  its  obligation.— Sea- 
vey  V.  Shurick,  11  N.  E.  597,  110  Ind.  494. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.    Evid.  fS  2104,  2107, 

2108. 
See,  also,  17  Cyc.  p.  685. 
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S  458.  Relation  and  application  of  lan- 
snase  to  facts  in  s^n^'i^* 

[a]  (Sup.  1866) 

In  an  action  on  a  lease  of  a  hotel,  and 
"all  the  furniture  used  in  running  the  same," 
parol  evidence  is  admissible  to  show  what 
articles  were  required  for  use  in  the  manage- 
ment of  the  hotel,  for  the  purpose  of  showing 
the  application  of  the  language  of  the  lease 
to  the  property  affected  by  it.— Bell's  Adm'z  r. 
Golding,  27  Ind.  173. 

[b]  (Svp.  1899) 

Parol  evidence  may  be  admitted  to  show 
the  position,  situation,  and  surroundings  of  ther 
parties  at  the  time  writings  alleged  to  consti- 
tute a  trust  are  executed,  in  order  that  they 
may  be  construed  in  the  light  of  the  circum- 
stances of  the  case.— Ransdel  v.  Moore,  53  N. 
E.  7G7,  153  Ind.  393,  53  L.  R.  A.  753. 

[c]  (Svp.  1906) 

In  an  action  based  on  a  written  contract, 
parol  evidence  is  admissible  of  prior  and  con- 
current conversations  explaining  the  circum- 
stances, showing  the  real  consideration,  the 
identity  of  the  subject-matter  referred  to,  and 
to  give  effect  to  the  contract.— Ditchey  v.  Lee, 
167  Ind.  267,  78  N.  E.  972. 

[d]  (App.  1910) 

Parol  evidence  is  admissible  to  apply  the 
terms  of  a  contract  to  the  subject-matter.— 
Ames  V.  Ames,  91  N.  E.  509. 

Fob  Oases  from  Other  States, 
See  20  Cent.  Du>.  Evid.  §  2083. 

%  450.  Idcntillcation  of  partica. 
[A]     (Sup.  1860) 

If  the  name  in  which  a  contract  is  made 
imply  a  corporation  prima  facie,  while,  in 
fact,  the  company  assume  to  be  only  a  partner- 
ship, the  fact  may  be  shown.— Hubbard  v.' 
Chappel,  14  Ind.  601. 

[b]  (Sop.  1874) 

Where  a  letter  is  written,  in  the  name 
of  partners,  by  one  employed  to  act  for  them, 
it  is  competent  for  them  to  show  by  whom 
and  under  what  circumstances  it  was  written. 
— Lingenfelser  v.  Simon,  49  Ind.  82. 

[c]  (Svp.  1878) 

In  an  action  a  decedent's  estate  to  enforce 
a  note  alleged  to  have  been  given  by  decedent 
and  a  third  person  as  partners,  it  was  com- 
petent for  the  estate  to  show  that,  while  such 
note  was  executed  under  the  firm  name  by 
such  third  person,  he  and  the  decedent  had 
theretofore  had  a  full  and  complete  settlement 
and  adjustment  of  the  partnership,  as  tending 
to  show  that  the  note  was  not  in  reality  a 
partnership  note.—Floyd  v.  Miller,  61  Ind. 
224. 

[d]  (App.  1894) 

A  note  signed,  "Nat.  F.  &  I.  Co.,  M.  S. 
President,"  is  ambiguous,  and  extrinsic  evi- 
dence  is   admissible,   under  proper  averments. 


to  show  that  it  is  the  note  of  M.  S.—S warts 
V.  Cohen,  11  Ind.  App.  20,  38  N.  E.  536. 

[e]  (App.  1899) 

When  a  note  purports  to  be  the  personal 
obligation  of  the  maker,  except  that  it  is 
signed  by  him  a»  president  of  a  company, 
parol  evidence  is  inadmissible  to  show  tliat  it 
was  intended  by  the  parties  to  make  the  obli- 
gation that  of  the  company.— Prescott  v.  Hix- 
on,  53  N.  E.  391,  22  Ind.  App.  139,  72  Am. 
St.  Rep.  291. 

[f]  (App.  1899) 

Evidence,  by  the  agent  negotiating  a  loan, 
as  to  who  employed  him,  from  whom  he  got 
the  money,  and  what  he  did  with  it,  introduced 
to  prove  that  the  real  signer  of  a  note  was 
other  than  the  person  whose  name  appears 
thereon,  was  not  incompetent,  as  varying  a 
written  instrument  by  parol.—Foster  v.  Ilonan, 
53  N.  E.  667,  22  Ind.  App.  252. 

[g]  (Svp.  1900) 

A  note  was  signed,  "R.  J.  B.,  President,*' 
and  above  the  note,  on  the  paper  on  which  the 
note  was  written,  appeared  the  name  of  a 
corporation.  Held,  that  the  presumption  that 
the  note  was  the  individual  obligation  of  the 
signer  was  not  conclusive,  but  it  could  be 
shown  by  parol  that  it  was  the  contract  of 
the  corporation.— Second  Nat.  Bank  v.  Mid- 
land Steel  Co.,  58  N.  B.  833;  155  Ind.  581,  52 
L.  R.  A.  307. 

[h]     (Sup.  1904) 

Parol  evidence  is  admissible  to  show  that 
a  contract  executed  by  one  who  affixes  descrip- 
tive words  to  his  name  is  not  a  contract  of 
the  person  signing  it,  but  that  of  another.— 
Taylor  v.  Angel,  71  N.  E.  49,  162  Ind.  670. 

For  Cases  from  Other  States, 

See  20  Cent.    Dig.   Evid.   §S  1906-19ia 

2109-2114. 
See,  also,  17  Cyc.  p.  711. 

§  460.  Identillcation  of  anbiect-iiiatter. 

Showing  intent  of  parties  as  to  subject-matter, 
see  post,  S  461. 

[a]  Where  a  description  of  land  is  imperfect, 
but  not  void  for  uncertainty,  the  defect  will  be 
cured  by  parol  evidence  to  identify  the  premis- 
es.—(Sup.  1837)  Harris  v.  Doe  ex  dem.  Bamett, 
4  Blarkf.  369;  (1883)  Scheible  v.  Slagle,  80 
Ind.  323. 

[b]  (Sap.  1854) 

Where  a  line  is  left  uncertain  in  the  de- 
scription of  land,  parol  evidence  is  admissible 
to  show  the  line  contemplated  by  the  parties.— 
Hunt  V.  Francis,  5  Ind.  302. 

[c]  (Sap.  1858) 

Parol  evidence  is  admissible  to  give  effect 
to  a  written  instrument  by  applying  it  to  the 
subject-matter,  by  proving  the  circumstances 
under  which  it  was  made,  whenever  without  the 
aid  of  such  evidence  the  application  could  not 
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be  made  in  the  particular  case.— Evansville,  I. 
&  C.  Straight  Line  Co.  v.  Shearer,  10  Ind.  244. 

[dj  (Sup.  1S66) 
In  an  action  on  a  lease  of  a  hotel  and 
"all  furniture  used  in  running  the  same,*'  pa- 
rol evidence  is  admissible  to  identify  the  prop- 
erty, to  show  what  was  intended  to  be  included 
by  the  term  ''furniture  used  in  running  the 
same."— Bell's  Adm'x  v.  Gelding,  27  Ind.  173. 

Every  material  fact  which  would  aid  the 
court  in  applying  a  contract  of  sale  of  furni- 
ture in  a  hotel  and  in  identifying  property  which 
was  the  subject  of  it,  and  which  would  tend  to 
place  the  court  in  the  situation  of  the  parties, 
was  admissible  in  evidence  in  an  action  there- 
in.—Id. 

[e]      (Svp.  1867) 

An  ambiguity  in  the  description  of  the 
premises  demised  in  a  lease  required  to  be  in 
writing  under  the  statute  of  frauds  may  be 
explained  and  the  premises  identified  by  parol 
evidence.— Guy  v.  Barnes,  29  Ind.  108. 

[f]  (Sup.  1868) 

On  an  issue  as  to  the  location  of  a  bound- 
ary fixed  by  commissioners  of  partition,  parol 
evidence  is  admissible  to  explain  an  ambiguity 
arising  from  their  omission  to  describe  the 
monument  at  one  corner,  and  from  an  errone- 
ous statement  of  one  distance.- Hedge  v.  Sims, 
29  Ind.  574. 

[g]  (Sup.  1871) 

Plaintiff  filed  a  claim  against  an  estate  on 
the  following  contract:  "Peter  Longlois  v.  An- 
tony Iledson.  Partition.  I  have  a  contingent 
fee  in  this  case,  to  be  paid  in  land  by  said 
Longlois  in  a  recovery  against  Hedson.  Now, 
if  that  fee  amounts  to  100  acres  of  land,  [plain- 
tiff], for  his  services  in  a  compromise  between 
said  parties,  is  to  have  25  acres  of  it;  but,  if 
it  only  amounts  to  75  acres,  then  he  is  to 
have  10  acres,  or  its  equivalent  in  money," — 
signed  by  decedent.  The  compromise  had  been 
already  effe(5ted,  and  the  services  performed  by 
plaintiff,  but  it  had  been  represented  to  him 
by  decedent  that  the  land  amounted  to  300 
acres,  and  of  that  number  decedent  was  to  re- 
ceive 75  acres,  and  he  hoped  to  change  the 
compromise  so  as  to  receive  100  acres.  In 
this  he  failed,  and  actually  received  one-fourth 
of  288  acres.  Held,  that  parol  evidence  was 
admissible  to  give  effect  to  the  instrument,  by 
applying  it  to  the  subject-matter  and  proving 
the  circumstances  under  which  it  was  made.— 
Mace  V.  Jackson,  38  Ind.  162. 

[h]  Parol  evidence  is  admissible  to  identify 
chattels  embraced  in  a  mortgage,  but  not  par- 
ticularly described,  and  to  separate  them  from 
other  property  of  a  similar  kind. — (Sup.  1873) 
Duke  V.  Strickland,  43  Ind.  494 ;  (1878)  Holmes 
V.  Hinkle,  63  Ind.  518;  (1879)  Bums  v.  Har- 
ris, 66  Ind.  536. 

[i]      (Sup.  1874) 

In  a  suit  for  specific  performance  of  a 
contract    to   exchange   a    woolen    mill    for   640 


acres  of  land  in  Anderson  county,  Kan.,  parol 
evidence  is  not  admissible  to  show  what  lands 
were  intended,  as  there  is  no  description  of  the 
land  or  mode  agreed  on  by  which  they  should 
be  identified,  since  to  allow  such  evidence  would 
be  to  make  a  different  contract  from  that  ex- 
ecuted by  the  parties.— Baldwin  v.  Kerlin,  46 
Ind.  426. 

U]  (Sup.  1876) 
A  deed  to  a  canal  and  its  towpaths,  mar- 
gins, basins,  appurtenances,  etc.,  without  de- 
scribing them  by  metes  and  bounds,  may  be  ex- 
plained by  parol  evidence  of  what  constituted 
such  appurtenant  properties.— tlndiana  Cent. 
Canal  Co.  v.  State,  53  Ind.  575. 

[k]      (Sup.  1881) 

While  parol  evidence  is  admissible  to  aid 
in  the  identification  of  property  covered  by  a 
chattel  mortgage,  yet  it  cannot  supply  as 
against  a  bona  fide  purchaser  of  the  mortgaged 
property  a  fatal  insufficiency  in  such  descrip- 
tion.—Tindall  V.  Wasson,  74  Ind.  495. 

[1]     (Sop.  1881) 
Parol   evidence   is   admissible   to   apply  a 
guaranty  contract  to  its  subject-matter.- Willa 
V.  Ross,  77  Ind.  1,  40  Am.  Rep.  279. 

[m]    (Sup.  1881) 

Where  the  description  of  land  contained  in 
a  mortgage  furnished  no  means  of  identifica- 
tion, and  it  was  imi)ossible  to  determine  there- 
from where  in  the  section  specified  the  27 
acres  attempted  to  be  conveyed  were  located, 
and  in  what  shape  they  were,  such  description 
could  not  be  aided  by  parol  proof. — Craven  v. 
Butterfield,  80  Ind.  503. 

[n]  (Sup.  1883) 
It  is  a  familiar  rule  that  parol  evidence  is 
competent  for  the  purpose  of  applying  a  con- 
tract to  its  subject-matter,  and  within  this  rule 
fall  cases  where  a  mill  and  appurtenances  are 
conveyed  by  a  general  description. — Scheible  v. 
Slagle,  89  Ind.  323. 

[o]      (Sup.  1884) 

A  mortgage  was  executed  on  land,  except- 
ing "twenty  acres  from  the  northeast  corner 
of  said  above-described  tract  of  land,  formerly 
deeded  to  William  Davis  and  Emeline  M.  Da- 
vis.'* Held  that,  in  an  action  to  recover  the 
said  20  acres,  parol  evidence  was  admissible  to 
show  that  the  20  acres  intended  to  be  except- 
ed was  not  in  the  northeast  corner  but  off  the 
south  end.— Lanman  v.  Crocker,  97  Ind.  Ilj3, 
49  Am.  Rep.  437. 

[p]      (Sup.  1884) 

Parol  evidence  is  admissible  to  give  effect 
to  a  written  instrument  by  applying  it  to  the 
subject-matter  by  proving  the  circumstances 
under  which  it  was  made,  ai^d,  where  there  are 
equivocal  expressions  used  in  a  written  instru- 
ment, parol  evidence  is  admissible  to  show  io 
what  sense  they  were  used  by  the  parties.— 
Martindale  v.  Parsons,  98  Ind.  174. 
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[q]  (Sop.  1885) 
To  enable  the  court  to  enforce  a  mortgage 
on  particular  land  under  the  averment  of  ex- 
trinsic facts,  the  extrinsic  matter  must  not  con- 
tradict the  mortgage  or  produce  a  description 
of  other  property  than  that  described  therein, 
but  it  must  merely  explain  the  description  in 
the  mortgage  and  point  out  the  property  by 
the  means  of  identification  indicated  in  the 
mortgage.— Hannon  v.  Ililliard,  101  Ind.  310. 

[r]  (Sap.  1890) 
In  an  action  on  a  contract  for  the  sale 
of  "Cooley  Hay  Stackers/*  parol  evidence  is 
admissible  to  identify  the  kind  of  articles  con- 
tracted for,  and  thus  apply  the  contract  to 
its  subject-matter.— Clark  v.  CJrawfordsville 
Coffin  Co.,  125  Ind.  277,  25  N.  E.  28a 

[8]     (App.  1896) 
In  an  action  on  an  insurance  policy,  parol 
evidence  is  admissible  to  identify  the  property 
•    insured.— ^Etna   Ins.   Co.   v,   Strout,  44  N.   E. 
934,  16  Ind.  App.  IGO. 

[t]  (App.  1896) 
The  fact  that  a  written  contract  of  agency 
»  states  that  it  contains  all  the  contract  between 
the  parties,  and  that  no  verbal  agreement  shall 
be  binding,  will  not  prevent  the  agent  from 
proving  by  parol  that  a  transaction  between 
them  was  not  within  the  contract.— Springfield 
Fertilizer  Co.  v.  Tompkins,  45  N.  E.  615,  16 
Ind.  App.  403. 

[u]     (Svp.  1898) 

Parol  evidence  is  admissible  to  aid  in  iden- 
tifying the  property  described  in  a  chattel  mort- 
gage.—Baldwin  V.  Boyce,  51  N.  £.  334,  152 
Ind.  46. 

[V]     (App.  1905) 

Parol  evidence  is  admissible  to  complete 
the  description,  "the  land  north  and  west  of 
the  graveyard,"  in  a  contract  of  sale.- McFar- 
land  V.  Stansifer,  76  N.  E.  124,  36  Ind.  App. 
486.      * 

[w]     (Sup.  1906) 

It  is  always  competent,  except  to  the  ex- 
tent that  the  statute  of  frauds  enters  into  the 
question,  to  apply  words  of  general  description 
in  a  contract  to  the  subject-matter  by  evidence 
of  the  situation  and  circumstances  of  the  par- 
ties.—Warner  V.  Marshall,  75  N.  E.  582,  166 
Ind.  88. 

Parol  evidence  is  admissible  to  apply  the 
description  in  the  deed  to  the  subject-matter. 
—Id. 

Where  decedent  and  plaintiff  carried  on  a 
correspondence  beginning  in  March  and  culmi- 
nating in  an  offer  and  acceptance  in  August, 
the  court  may  look  to  the  prior  correspondence 
to  determine  the  subject-matter  of  the  offer.- Id. 

Where  the  reference  to  prior  letters  con- 
tained in  a  letter  embodying  an  offer  is  general 
or  indefinite,  parol  evidence  is  admissible  to 
identify  the  prior  letters.— Id. 


[x]     (Sop.  1906) 
Parol   evidence    is   admissible    to   apply   a 
written  contract  to  its  subject-matter.— Howard 
V.  Adkins,  167  Ind.  184,  78  N.  E.  665. 

[y]     (App.  1906) 

Parol  evidence  is  admissible  to  Identify^ 
property  covered  by  a  chattel  mortgage  indefi- 
nitely describing  it.— Rudisell  v.  Jennings,  77 
N.  E.  959,  78  N.  E.  263,  38  Ind.  App.  403. 

[z]     (App.  1908) 

Two  city  lots  numbered  33  and  34  abutted 
upon  an  alley  extending  between  them  their  en- 
tire length;  lot  33  being  north  of  the  other. 
Lot  34  was  conveyed  to  one  i)erson,  and  was  de- 
scribed "as  lot  numbered  34  as  shown  on  the 
original  plat  of  the  town  of  Lowell."  The  width 
of  the  lot  on  the  plat  was  stated  to  be  66  feet,, 
which  did  not  include  any  of  the  alley.  Several 
other  lots  including  lot  33  on  the  south  were 
conveyed  in  two  tracts  to  other  persons;  the 
tracts  being  described  in  the  deeds  as  bounded 
on  the  south  by  the  south  line  of  lot  33.  Held 
that,  as  a  lot  adjoining  a  public  alley  extends 
to  the  middle  line  of  the  alley,  that  line  was 
the  south  line  of  lot  33,  and  the  north  line  of 
lot  34,  and  the  descriptions  were  sufficiently  ex- 
act to  designate  the  land  conveyed  without  re- 
sort to  parol  evidence.— Bergan  v.  Co-Operative 
Ice  &  Fuel  Co.,  41  Ind.  App.  647,  84  N.  E.  833. 

In  the  absence  of  fraud  or  mistake,  oral 
evidence  is  inadmissible  to  show  that  the  gran- 
tor of  a  lot  did  not  include  in  his  deed  to- 
such  lot  the  land  to  the  middle  of  an  adjoin- 
ing alley.— Id. 

[zz]     (App.  1910) 

Where  the  description  given  in  a  written 
instrument  is  consistent,  but  incomplete,  and 
its  completion  does  not  require  an  alteration 
of  that  given,  nor  that  a  new  description  should 
be  introduced,  parol  evidence  may  be  received 
to  complete  the  description  and  identify  the 
property. — ^Ames  v.  Ames,  91  N.  E.  509. 

For  Cases  from  Other  States, 

See  20   Cent.   Dig.   Evid.   §§  2115-2128; 

9  Cent.  Dig.  Chat.  Mtg.  §§  102,  109. 
See,  also,  17  Cyc.  p.  724. 

§461.   Sliowins  intent  of  parties   as  to 
■nbjeot-nuitter. 

Identification  of  subject-matter,  see  ante,  {  460. 

[a]  (Svp.  1838) 

The  intention  of  the  parties  must  govern 
in  the  construction  of  covenants,  where  that  in- 
tention can  be  ascertained  from  the  instrument 
itself;  and,  where  there  is  no  ambiguity,  parol 
evidence  is  inadmissible  to  explain  it — Foley 
V.  Cowgill,  5  Blackf.  18,  32  Am.  Dec.  49. 

[b]  (Svp.  1868) 

Parol  evidence  of  the  circumstances  sur- 
rounding a  contract  in  writing,  as  well  as  of 
the  mutual  acts  of  the  parties  in  its  fulfillment, 
is  admissible  to  explain  the  meaning  of  the  par- 
ties in  the  use  of  language  otherwise  obscure.— 
Bates  V.  Dehaven,  10  Ind.  819. 
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[c]     (Sap.  1873) 
The  force  and  effect  of  a  written  instru- 
ment cannot   be  explained  away  or  destroyed 
by  evidence  as  to  what  it  was  called.—King  v. 
Enterprise  Ins.  Go,,  45  Ind.  43. 

Ld]    (»vp.  1881) 
In   an   action   to  reform   a  mortgage,   the 
preliminary    verbal    contract    is    admissible    in 
evidence  to  show  the  intention  of  the  parties. — 
Jones  V.  Sweet,  77  Ind.  187. 

[e]      (Sup.  1883) 

Where  a  mill  site  was  conveyed,  parol  evi- 
dence was  admissible,  in  an  action  for  the  pur- 
chase money  wherein  the  defense  was  made 
that  defendant  had  been  evicted  from  maintain- 
ing the  original  height  of  the  dam,  to  show  at 
what  height  the  dam  was  being  maintained 
when  the  deed  was  made,  and  that  the  right  to 
ao  maintain  it  was  what  the  plaintiff  warrant- 
ed by  his  deed.—Scheible  v.  Slagle,  89  Ind.  323. 

[f]  (Sup.  1888) 

Where  the  intention  of  the  parties  in  re- 
spect to  the  width  of  a  right  of  way  granted 
to  a  railroad  does  not  appear  on  the  face  of 
the  writing,  it  is. competent  to  remove  the  am- 
biguity by  admitting  parol  evidence  of  their 
contemporaneous  acts  and  negotiations,  so  as 
to  apply  the  contract  to  the  subject-matter  and 
ascertain  their  intention  as  regards  the  particu- 
lar right  of  way  mentioned. — Indianapolis  &  V. 
K.  Co.  V.  Reynolds,  19  N.  E.  141,  lliy  Ind.  3o^^. 

[g]  (Sup.  1891) 

Where  a  complaint  proceeded  on  the  the- 
ory that  the  parties  made  a  parol  contract  for 
the  lease  of  lands  and  afterwards  undertook  to 
reduce  their  agreement  to  writing,  but  failed  to 
sufficiently  describe  the  land,  the  court  holding 
the  complaint  good  properly  permitted  witness- 
es to  state  what  the  parties  to  the  lease  said  to 
each  other  prior  to  the  execution  of  the  writ- 
ten agreement  which  led  to  its  execution. — Weav- 
er V.  Shipley,  27  N.  E.  14(>,  127  Ind.  52(1. 

[h]      (Sup.  1905) 

The  language  of  a  written  contract  can- 
not be  explained,  or  its  construction  affected, 
by  evidence  of  the  secret  intention  of  one  of  the 
parties  differing  from  that  fairly  expressed  by 
the  language  used  and  by  his  acts  and  declara- 
tions at  the  time.— Warner  v.  Marshall,  75  N. 
E.  582,  im  Ind.  88. 

[I]  (App.  1905) 
Where  a  contract  provided  that  goods  were 
to  be  shipped  currently  between  certain  dates 
as  might  be  specified  and  ordered  by  plaintiff 
as  its  requirements  might  demand  them,  testi- 
mony of  one  of  plaintiff^s  officers  that  at  the 
time  of  making  the  contract  he  had  a  conversa- 
tion with  defendant's  agent  as  to  the  time  when 
plaintiff's  factory  would  be  completed  so  that 
plaintiff  could  use  the  goods,  and  told  the  agent 
that  it  would  be  impossible  to  use  the  goods 
before  that  time,  and  that  plaintiff  would  not 
want  any  of  them  shipped  until  a  certain  date,, 
at  the  earliest,  was  admissible  to  explain  the 


meaning  of  the  contract.— Semon,  Bache  &  Co. 
V.  Coppes,  Zook  &  Mutschler  Co.,  74  N.  E.  41. 
35  Ind.  App.  351,  111  Am.  St.  Rep.  171. 

U]  (App.  1907) 
Where,  in  a  deed,  two  descriptions  intend- 
ed to  apply  to  the  same  land,  were  not  reconcil- 
able, evidence  of  extrinsic  facts  was  admissible 
to  show  intention  of  the  parties.— Hornet  v. 
Dumbeck,  39  Ind.  App.  482,  78  N.  E.  691. 

For  Cases  fbom  Other  States, 

See  20  Cent.   Dig.    Bvid.   §{  2129-2133; 

14  Cent.  Dig.  Covenants,  §  219. 
See,  also,  17  Cyc.  pp.  670,  671,  724-734. 

i  462.   Showing  pnrpoae  of  irritiiic. 

[a]  (Svp.  1871) 

Where  defendant,  a  railroad  company,  bad 
set  up  that  a  draft  on  one  officer  of  the  com- 
pany, accepted  by  another  officer  and  delivered 
to  plaintiff,  was  not  delivered  or  received  aa 
payment  of  an  account  claimed  due  by  plain- 
tiff, parol  evidence  should  be  admitted  concern- 
ing the  circumstances  surrounding  the  accept- 
ance and  delivery.— Chicago,  C.  &  L.  R.  Co.  t. 
West,  37  Ind.  211. 

[b]  (Svp.  1872) 

Where  one  who  is  not  a  party  to  a  note 
places  his  name  on  the  back  thereof  before  or 
concurrently  with  the  indorsement  by  the  payee, 
his  actual  relation  to  the  maker  and  payee,  as 
between  themselves,  may  be  shown  by  parol 
evidence,  though  as  to  the  holder  he  is  liable 
as  indorser.— Houston  r.  Bruner,  39  Ind.  376. 

[c]  (Sup.  1877) 

Parol  evidence  is  not  admissible  to  deter- 
mine the  question  whether  a  proposal  in  writ- 
ing from  plaintiff  to  defendant,  and  a  tele- 
gram from  defendant  to  plaintiff,  constitute  a 
contract.— Robinson  Mach.  Works  v.  Chandler, 
50  Ind.  575. 

[d]  (Svp.  1878) 

It  is  competent  to  show  by  parol  evidence 
that  the  indorsement  of  a  note  was  intended 
not  to  transfer  the  note  absolutely,  but  as  col- 
lateral.—Hazzard  V.  Duke,  64  Ind.  220. 

[e]      (Svp.  1880) 

An  assignment  of  stock  in  a  building  asso- 
ciation, though  absolute  in  terms,  and  required 
by  the  rules  of  the  association  to  be  made  so, 
may  still  be  shown  to  have  been  for  the  pur- 
pose of  collateral  security  only.— Ginz  v. 
Stumph,  73  Ind.  209. 

[f]  (Sop.  1881) 
While  parol  evidence  is  inadmissible  to 
vary  the  contract  of  indorsement  of  a  note 
regularly  following  that  of  the  payee,  such 
evidence  is  admissible  to  show  that  the  indorse- 
ment was  for  the  purpose  of  creating  a  trust, 
or  for  collection  only,  or  that  the  instrument 
was  indorsed  as  collateral  security,  or  deliver- 
ed as  an  escrow,  or  indorsed  to  an  agent  for  a 
particular  purpose.— Stack  v.  Beach,  74  Ind. 
571,  39  Am.  Rep.  113. 
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M     (Sop.  1884) 

Where  a  policy  of  insuraDce  was  assigned 
as  security  for  an  indebtedness  and  the  holder 
after  the  death  of  the  assignor  assigned  it  to 
his  administrator  for  collection,  it  was  com- 
petent for  her  to  show  by  the  attorney  who 
made  the  assignment  what  was  the  pnrpose  of 
such  assignment,  and  what  was  the  understand- 
ing as  to  whether  the  assignment  was  abso- 
lute, or  only  for  collection,  such  evidence  being 
Udmitted  to  show  what  was  not  apparent  on 
the  face  of  the  assignment;  that  is,  as  to  the 
object  and  intention  of  the  parties  to  its  execu- 
Uon.-Hight  v.  Taylor,  97  Ind.  392. 

[h]     (Sop.  1886) 

Where  a  receipt  given  for  personal  proper- 
ty on  its  face  did  not  show  whether  the  trans- 
action constituted  a  contract  of  sale  or  a  bail- 
ment, resort  may  properly  be  had  to  extrinsic 
evidence.— Lyon  v.  Lenon,  7  N.  B.  311,  106 
Ind.  567. 

[i]  (Sop.  1886) 
Parol  evidence  is  admissible  to  prove  that 
an  indorsement  of  a  note  by  the  payee  was 
made  at  the  request  of  plaintiff,  to  show  that 
it  had  been  paid.— Spencer  v.  Sloan,  lOS  Ind. 
183,  9  N.  E.  150,  58  Am.  Rep.  35. 

[Jl  (App.  18S5) 
Where  a  writing  contains  no  information 
as  to  whether  it  was  intended  as  payment  of 
another  obligation,  it  is  proper  to  admit  parol 
evidence  that  such  was  the  intention  of  the  par- 
ties.—Keck  V.  State  ex  rel.  National  Cash  Reg- 
ister Co.,  39  N.  E.  899,  12  Ind.  App.  119. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.  Dio.  Evid.  {|  2134-2139. 


(E)  SHOWING  DISCHARGE  OR  PER- 
FORMANCE OF  OBLIGATION. 

-i  465.  Aceentent  as  to  perf  ormaaoe  or 
enforceateiit. 

[a]  (Sop.  1881) 

A  note  absolute  and  unconditional  in  its 
terms  cannot  be  varied  by  proof  of  a  contem- 
poraneous verl>al  agreement  that  only  the  inter- 
est and  such  parts  of  the  principal  were  to  be 
paid  as  were  necessary  to  support  the  payee 
and  his  wife  for  life,  and  that  it  is  not  yet 
•due,  although  purporting  to  be  on  its  face.— 
Foglesong  v.  Wickard,  75  Ind.  25a 

[b]  (App.  1910) 

Evidence  that,  after  the  execution  of  a 
Tvritten  contract  for  the  sale  of  staves,  it  was 
orally  agreed  that  the  staves  should  be  inspected 
At  the  point  of  shipment  was  admissible  as 
showing  a  superadded  term  not  inconsistent 
with  the  written  contract,  and  was  not  objec- 
tionable under  the  rule  that  all  oral  negotia- 
tions are  merged  in  the  writing.— Gandy  v.  Sey- 
mour Slack  Stave  Co.,  90  N.  E.  915. 


Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  ||  1784,  1899, 
2044,  2065.  4 

{466.  Release  or  other  disoharse  witli- 
onr  perf  orotaaoe. 

ta]     (Sup.  1884) 
Evidence  of  a  subsequent  parol  agreement 
is  inadmissible  to  rescind  a  contract  under  seal. 
— Sinard    v.    Patterson,   8   Blackf.   353. 

[b]  (Svp.  1861) 

That  a  contract  is  in  writing  does  not  pre- 
vent the  parties  afterwards,  and  before  a 
breach,  from  dissolving  it,  waiving  it,  or  qual- 
ifying it  by  a  new  parol  contract— Rhodes  v. 
Thomas,  2  Ind.  638. 

[c]  (Sop.  1896) 

An  executed  parol  agreement  to  accept  the 
assignment  of  a  judgment  in  payment  of  a  note 
may  be  proven  even  as  against  the  note.— First 
Nat.  Bank  of  Indianapolis  v.  New,  45  N.  E. 
597,  146  Ind.  411. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  {  2145;  7  Cent. 

Dig.  Bills  &  N.  |  1799. 
See,  also,  17  Cyc  p.  691. 

§467.  Estoppel  or  waiver. 
[a]     (Sup.  1882) 
Parol  evidence  is  admissible  to  show  that 
the  indorser  of  a  note  waived  suit  against  the 
maker.— Schmied  v.  Frank,  86  Ind.  250^ 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  H  1858,  2146. 
See,  also,  17  Cyc  p.  692. 

§468.  Performanoe. 

[a]  (Sop.  1871) 

In  an  action  on  a  subscription  to  aid  in 
constructing  a  railroad,  defendant  answered 
that  when  the  instrument  was  executed  it  was 
agreed  that  if  the  railroad  was  located  through 
his  farm  he  should  have  the  choice  of  paying 
the  subscription  or  giving  a  right  of  way  to  the 
company,  and  that  he  had  given  such  right  of 
way,  which  had  been  accepted  by  the  company. 
Heldt  that  the  answer  did  not  violate  the  rule 
excluding  parol  agreements  made  contempora- 
neously with  a  written  contract— Evansville, 
T.  H.  &  C.  R.  Co.  v.  Wright,  38  Ind.  64. 

[b]  (Sop.  1880) 

Plaintiff  leased  a  machine  at  a  monthly 
rental;  the  lease  providing  that  she  might  buy 
the  machine  at  any  time,  and  have  the  total ' 
rentals  paid  applied  on  the  purchase  price. 
Held,  that  in  replevin  for  the  machine  against 
one  who  obtained  possession  for  the  lessor, 
plaintiff  may  show  that  she  purchased  the  ma- 
chine of  an  agent,  who  agreed  that  the  price 
might  be  paid  by  boarding  him,  and  that  price 
was  fully  paid  in  that  manner.— Isbell  v.  Brink- 
man,  70  Ind.  118. 
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[c]      (Svp.  1887) 

In  an  action  on  a  note,  the  answer  alleg- 
ed that  prior  to  its  execution  the  plaintiff  had 
instituted  bastardy  proceedings  against  defend- 
ant, and  that  the  note  was  given  as  security 
that  defendant  would  perform  his  promise  of 
marrying  plaintiff  on  her  dismissing  the  bas- 
tardy proceedings;  that  defendant  had  fulfilled 
his  promise,  and  had  married  plaintiff,  which 
under  the  terms  of  the  agreement  was  to  be  ac- 
cepted as  a  complete  satisfaction  of  the  note. 
Held  to  constitute  a  good  defense;  the  effect 
of  the  averments  and  proof  thereunder  not  be- 
ing to  vary,  contradict,  or  add  to  the  note,  but 
to  show  that  according  to  the  terms  of  the 
agreement  the  note  had  been  satisfied.— Tucker 
V.  Tucker,  113  Ind.  272,  13  N.  E.  710. 

In  such  a  case  the  testimony  of  the  agent 
of  plaintiff  who  negotiated  the  settlement  with 
defendant  is  admissible,  to  show  that  the 
agreement  which  subsequently  resulted  in  the 
execution  of  the  note  was  not  only  that  defend- 
ant would  marry  plaintiff  and  take  care  of  her, 
but  also  that  he  would  treat  her  as  a  husband 
should,  which  had  been  violated  by  the  inhuman 
treatment  of  defendant,  even  though  such  tes- 
timony tended  also  to  prove  a  settlement  made 
by  defendant  and  plaintiff's  agent  before  the 
note  was  executed;  it  being  proposed,  also,  to 
show  that  plaintiff  had  accepted  the  note  in 
satisfaction  of  the  settlement  previously  made. 
-Id. 

Fob  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2147. 
See,   also,  17  Cyc.  p.  G91. 

§  469.  Payment. 

[a]  (Sap.  1S35) 

Parol  evidence  is  admissible  to  show  pay- 
ment of  a  judgment.— Morrison  v.  King,  4 
Blackf.  125. 

[b]  (Snp.  1873) 

Payment  of  an  obligation  under  a  writing 
may  be  shown  by  parol.— Ketcham  v.  Hill,  42 
Ind.  G4. 

[c]  (Sop.  1881) 

A  party  purchased  mortgage  property  of 
the  mortgagor,  agreeing  to  assume  the  mort- 
gage, which  he  aftem'ards  claimed  to  have  sat- 
isfied, but  which  was  not  discharged  of  record. 
Wishing  to  raise  money  on  the  property,  and 
to  procure  a  release  of  the  mortgage,  he  made 
a  note  to  the  mortgagee  for  the  amount  of  a 
balance  alleged  by  him  to  be  due  on  the  mort- 
gage note,  on  the  agreement  that  the  note  so 
given  was  to  be  surrendered  if  the  mortgage 
note  had  been  in  fact  paid.  Held  that,  in  suit 
by  the  mortgagee,  on  such  note,  evidence  tend- 
ing to  prove  that  the  mortgage  note  had  been 
fully  paid  when  the  note  sued  on  was  given 
was  admissible.— Smith  r.  Boruff,  75  Ind.  412. 

[d]  (App.  1899) 

Where,  under  a  plea  of  payment,  certain 
checks  were  introduced  in  evidence  which  pur- 
ported to  be  in  full  payment  for  certain  servic- 


es therein  named,  testimony  tending  to  contra- 
dict the  terms  of  such  checks  was  properly  ex* 
eluded.— Shirts  v.  Rooker,  52  N.  B.  629,  21 
Ind.  App.  420. 

[e]     (App.  1909) 

Where  defendant,  claiming  an  interest  in 
land  as  lessee  under  an  oil  and  gas  lease  which 
plaintiff  claimed  was  forfeited  for  nonpayment 
of  rent,  alleged  that  its  assignor  had  made  the 
payments  before  defendant  procured  the  lease, 
evidence  was  admissible  to  show  that  the  lease 
in  question  was  but  a  substitution  for  a  prior 
one  between  plaintiff  and  defendant's  assignor, 
and  that,  when  the  later  lease  was  made,  the 
assignor  was  paying  rent  under  the  former  one, 
and  it  was  agreed  between  plaintiff  and  the  as- 
signor that  the  payments  should  continue  under 
the  later  lease,  and  that  the  payments  in  ques- 
tion were  made  on  the  prior  lease  and  not  on 
the  later  one. — Erie  Crawford  Oil  Co.  v.  Jones, 
43  Ind.  App.  187,  86  N.  E.  1027. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  214a 
See,  also,  17  Cyc.  p.  601. 


Xn.   OPINION  EVIDENCE. 

Fees  of  expert  witnesses,  see  Witnesses,  |28. 
Form,  requisites,  and  sufficiency  of  instructions 

as  to  weight  and  effect  of  opinion  evidence, 

see  Trial,  §  235. 
Impeachment  of  testimony  by  evidence  of  opin- 
ion expressed  by  witness,  see  Witnesses,  $ 

379. 
In  criminal  prosecutions,  see  Criminal  Law, 

§§  448^91. 
Instructions    as    to    testimony    of   experts,    see 

Criminal  Law,  §  757. 
On  proceedings  for  discovery,  see  Discovery, 

J  41. 
Review  of  rulings  as  dependent  on  prejudicial 

nature  of  error,  see  Appeal  and  Error,  § 

1048. 
Sufficiency  and  scope  of  objections  to  opinion 

evidence,  see  Trial,  |   84. 


(A)  CONCLUSIONS  AND  OPINIONS  OF 
WITNESSES  IN  GENERAL. 

Effect,  see  post,  §  568. 

Right  to  impeach  witnesses  in  reference  to 
conclusions  and  matters  of  opinion,  see  Wit- 
nesses,  §  384. 

Sufficiency  and  scope  of  objections  to  admis- 
sion of  opinion  evidence,  see  Trial,  |  84. 

S  470.  Oroimd«  for  adsniaiion. 
[a]  (Svp.  18S7) 
The  rule  which  allows  the  opinions  of  non- 
expert witnesses  on  the  issue  of  the  sanity  of  a 
testator  in  a  suit  to  contest  a  will  is  a  rule  of 
necessity,  and  rests  upon  the  proposition  that 
there  may  be  something  about  the  looks,  deport- 
ment, etc.,  of  a  person  which  may  contribute 
to  the  conclusion  that  he  is  of  unsound  mind, 
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which  cannot  be  described  in  words  by  the  wit- 
ness.—Cline  V.  Lindsey,  11  N.  E.  441,  110  Ind. 
337. 

[b]     (App.  1897) 

Where  the  facts  have  been  fully  placed  be- 
fore the  jury,  and  they  are  such  that  the  ju- 
rors can  draw  their  own  conclusions,  opinion 
evidence  based  on  them  is  incompetent— Elk- 
hart &  W.  R.  Co.  V.  Waldorf,  46  N.  E.  88, 
17  Ind.  App.  29. 

Fob  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2220. 
See,  also,  17  Cyc.  pp.  25-G2. 


S  471.  Oonolniions  and  matters  of  opin- 
ion or  facts. 

Expert  testimony,  see  post,  {  505. 

[a]     (Shp.  1869) 

Where  plaintiff  alleged  that  a  release  of 
damages  due  him  by  the  railroad  company  for 
the  location  of  its  road  on  his  land  was  obtain- 
ed by  fraudulent  representations  in  regard  to 
the  location  of  the  road,  the  mere  opinion  of 
witnesses  in  regard  to  what  they  believed  the 
location  of  the  road  would  be  previous  to  the 
execution  of  the  release  was  not  admissible. — 
Ohio  &  M.  R.  Co.  V.  Bath,  11  Ind.  538. 

m    (Sop.  1859) 

A  witness  stated  his  recollection  of  certain 
facts,  but  was  not  allowed  to  state  his  belief 
and  understanding  as  to  their  bearing  on  an 
alleged  agreement.— Williams  v.  Dewitt,  12  Ind. 
309. 

Ic]  (Sop.  1877) 
On  the  issue  whether  property  delivered  to 
a  partner  was  delivered  upon  an  agreement 
that  it  should  be  sold  by  the  firm  on  commis- 
sion, or  whether  the  partner  receiving  it  took  it 
upon  his  own  individual  account,  the  attorney 
for  the  defendant  was  allowed  to  ask  one  of 
the  partners,  as  a  witness  in  behalf  of  the  firm, 
to  state  "what  the  fact  is  about  yourself  at  any 
time  authorizing  plaintiff,  either  by  word  or 
act,  to  deliver"  such  property  to  the  partner, 
who  received  it  *'for  shipment  on  commission  or 
for  pay,  and  to  charge  either'*  the  partnership 
or  the  partner  individually  therefor.  Held,  that 
the  evidence  sought  to  be  elicited  by  the  ques- 
tion was  incompetent,  as  calling  for  the  wit- 
ness* construction  of  or  conclusion  from  such 
words  and  acts.— Jackson  y.  Todd,  56  Ind.  406. 

[d]  (Sup.  1881) 
In  an  action  on  notes  given  by  the  sureties 
of  an  ex  county  treasurer  for  defalcation,  ques- 
tions asked  of  him  as  to  whether  at  the  time 
he  surrendered  i)osses8ion  of  his  oflBce  or  after- 
wards, and  prior  to  the  time  of  the  execution 
of  the  notes  he  paid  over  and  accounted  for  all 
moneys  in  his  hands  as  treasurer;  whether  at 
the  expiration  of  his  oflSce  he  paid  over  to  his 
successor  all  moneys  that  he  had  collected  as 
treasurer  and  had  not  before  that  time  disburs- 
ed as  such;   whether  during  the  continuance  of 


his  office  or  afterwards  he  converted  to  his  own 
use  any  of  the  funds  belonging  to  the  county 
that  he  had  collected  for  or  held  as  county 
treasurer;  and  whether  he  retained  any  of  the 
money  so  collected  in  his  hands  after  he  sur- 
rendered possession  of  his  office  were  properly 
excluded  as  calling  for  general  conclusions  with- 
out stating  facts  on  which  such  conclusions 
were  based.— Caldwell  r.  Board  of  Com'rs  of 
Fayette  County,  80  Ind.  90. 

[e]  (Sop.  1884) 

A  witness  may  be  asked  on  cross-examina- 
tion whether  she  had  not  held  a  certain  conver- 
sation, in  which  she  had  expressed  an  opinion 
of  plaintiff's  rights;  this  being  entirely  differ- 
ent from  asking  the  witness  her  opinion. — Led- 
ford  V.  Ledford,  05  Ind.  283. 

[f]  (Sap.  1887) 

A  question  which  asked  a  witness  for  a 
statement  of  an  agreement  between  parties  does 
not  call  for  a  conclusion.— Vogel  v.  Harris,  14 
N.  E.  385,  112  Ind.  494. 

[g]  (Sop.  1889) 

Evidence  by  a  justice  of  the  peace  that 
testator  conducted  a  case  before  him  **wel]  and 
shrewdly**  is  not  admissible,  as  it  is  merely 
an  opinion.— Staser  v.  Hogan,  120  Ind.  207,  21 
N.  B.  911,  22  N.  B.  990. 

[h]     (Sop.  1889) 

In  an  action  on  a  note,  defendant  alleged 
an  agreement  with  plaintiffs  by  which  he  was  to 
receive  a  discount  upon  sums  paid  before  the 
maturity  of  the  note.  Held^  that  testimony  by 
defendant  that  he  had  made  such  payments  to 
plaintiffs*  agent,  who  allowed  the  discount,  say- 
ing he  was  so  instructed,  was  improper,  where 
the  agent  himself  had  testified  as  to  his  author- 
ity, as  it  was  simply  as  to  his  conclusions. — 
Hargrove  v.  John,  120  Ind.  285,  22  N.  E.  132. 

[hh]    (Sop.  1889) 

A  witness  may  not  state  whether  a  creek 
appeared,  from  his  examination  of  it,  to  be 
sufficient  to  drain  certain  land,  as  the  question 
calls  for  his  opinion  only. — Bohr  v.  Neuen- 
schwander,  120  Ind.  449,  22  N.  E.  416. 

[i]  (Sop.  1890) 
From  the  statement  of  a  witness  that  dece- 
dent got  off  the  track  four  feet  before  the  en- 
gine came  along,  "the  suction  or  force  of  the 
train  drew  him  back,**  and  he  fell  in  front  of 
the  engine,  it  was  proper  to  strike  out  the 
words  quoted,  as  also  another  answer,  that  he 
got  off  as  far  as  he  could  before  the  train  suck- 
ed him  under,  as  these  were  mere  expressions  of 
opinion.— Sherfey  v.  Evansville  &  T.  H.  R. 
Co.,  121  Ind.  427,  23  N.  B.  273. 

[li]    (Sop.  1890) 

To  ask  plaintiff  what  effort,  if  any,  he 
made  to  prevent  falling,  on  alighting  from  a 
moving  train,  is  not  objectionable,  as  calling 
for  matter  of  opinion. — Pennsylvania  Co.  v. 
Marion,  123  Ind.  415,  23  N.  B.  973,  7  L.  R. 
A.  687,  18  Am.  St.  Rep.  330. 
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[J]  (Sop.  1890) 
Where  plaintiff  claimed  to  have  assigned 
certain  fees  to  defendant  in  satisfaction  of  a 
indigent,  testimony  on  behalf  of  defendant 
that,  before  the  fees  were  assigned  to  him,  fee 
bills  were  issned  on  all  of  them  which  were 
believed  to  be  solvent,  by  plaintiff,  and  that 
nothing  could  be  collected  on  them,  is  not  ad- 
missible to  show  that  the  fees  were  worthless, 
since  such  testimony  could  only  be  an  expres- 
sion of  the  witness'  opinion.— Crlm  y.  Fleming, 
123  Ind.  438,  24  N.  B.  358. 

[JJ]    (Sup.  1891) 

An  owner  of  land,  worth  $2,500,  conveyed 
it  to  plaintiff  in  payment  of  a  debt  owing  to  the 
latter*s  brother.  A  judgment  creditor  of  the 
brother,  claiming  that  the  land  had  been  con- 
veyed to  plaintiff  in  fraud  of  the  brother's 
creditors,  had  the  land  sold  in  satisfaction  of 
the  Judgment,  and  defendant  became  the  pur- 
chaser. Plaintiff  then  brought  an  action  to 
quiet  title,  claiming  that  the  conveyance  to  him 
had  been  made  in  entire  good  faith,  and  that, 
as  part  of  the  same  transaction,  he  had  agreed 
to  cancel  a  debt  of  $650  which  his  brother  ow- 
ed him,  and  that,  in  addition,  he  had  assumed 
the  payment  of  other  debts  of  his  brother,  not 
including  the  judgment  debt,  aggregating  a 
sum  equal  to  the  value  of  the  land.  Held,  that 
testimony  by  the  original  landowner  that  he 
had  conversed  with  the  parties  freely  concern- 
ing the  deed,  and  that  it  was  made  with  the 
understanding  that  plaintiff  should  pay  $2,500 
for  it  by  the  pajrment  of  his  brother's  debts,  is 
not  objectionable  as  being  the  mere  statement 
of  a  conclusion.— McCormick  v.  Smith,  127  Ind. 
230,  26  N.  E.  825. 

m    (Sup.  1891) 

It  is  improper  to  ask  a  witness  whether, 
at  the  time  of  giving  a  quitclaim  deed  to  cer- 
tain land,  he  claimed  to  be  the  owner  of  the 
land,  since  the  question  calls  for  the  witness' 
conclusion  rather  than  for  the  facts.— Dickey  v. 
Shirk,  128  Ind.  278,  27  N.  B.  733. 

[kk]    (Sup.  1892) 

In  highway  proceedings,  the  opinion  of  a 
witness  is  not  called  for  by  a  question  whether 
or  not  the  proposed  highway  will  be  a  con- 
venience to  the  land  of  the  person  claiming 
damages,  and  to  those  residing  on  it  so  far  as 
travel  in  a  certain  direction  is  concerned,  as 
the  question  relates  to  a  question  of  fact.— Hire 
V.  Kniseley,  29  N.  B.  1132,  130  Ind.  295. 

[1]  (Sap.  1892) 
A  witness  was  called  to  prove  that  A. 
was  of  unsound  mind,  and  she  testified  to  sev- 
eral remarks  by  him  tending  to  show  the  con- 
dition of  his  mind.  On  cross-examination  she 
was  asked:  **What  did  you  hear  him  say  im- 
puting that  any  one  had  stolen  his  tobacco?" 
Held  not  incompetent,  as  calling  for  the  opin- 
ion of  the  witness.— Haxton  v.  McClaren,  132 
Ind.  235,  31  N.  E.  48. 


[II]  (App.  1892) 

In  an  action  for  the  alienation  of  the  af- 
fections of  plaintiff's  wife,  plaintiff,  who  had 
testified  in  chief  that  he  had  witnessed  certain 
acts  and  conduct  between  his  wife  and  defend- 
ant, was  asked  on  cross-examination  whether 
he  meant  to  say  that  his  wife  and  defendant  on 
such  occasion  committed  adultery.  Hdd  prop- 
erly excluded,  as  calling  for  a  conclusion.— 
Adams  v.  Main,  3  Ind.  App.  232,  29  N.  E.  792, 
50  Am.  St.  Rep.  26a 

[III]  (App.  1893) 

In  an  action  against  a  street-car  com^ 
pany  for  injuries  received  by  a  passenger  while 
attempting  to  board  a  car  in  motion,  defendant 
sought  to  show  by  a  witness  that  "people  were 
not  in  the  habit  of  trying  to  get  on  cars  at  the 
rate  of  speed"  the  car  in  question  was  going. 
Held,  that  the  evidence  was  properly  excluded, 
as  it  called  only  for  a  conclusion  of  witness  as 
to  the  speed  of  the  car.— Citizens'  St.  R.  Co. 
V.  Spahr,  7  Ind.  App.  23,  33  N.  E.  440. 

[m]     (Svp.  1896) 

A  question  whether  there  had  ever  been  a 
time  in  witness'  knowledge  of  street  railroading 
when  the  company  "had  a  custom"  of  stopping 
on  curves  to  let  passengers  off  was  not  objec- 
tionable, as  calling  for  a  conclusion.— Conner  v. 
Citizens'  St.  R.  Co.,  146  Ind.  430,  45  N.  E. 
662. 

[mm]    (App.  1896) 

In  an  action  by  a  servant  for  injuries 
caused  by  the  falling  of  part  of  the  roof  of  a 
coal  mine  in  which  he  was  working,  evidence 
that  the  part  which  fell  could  have  been  prop- 
ped up,  so  as  to  prevent  its  falling,  was  admis- 
sible—Island Coal  Co.  V.  Neal,  15  Ind.  App.  15, 
42  N.  E.  953,  43  ^.  E.  463. 

[n]  (Sup.  1897) 
A  question  as  to  whether  a  certain  build- 
ing was  within  the  city  limits  is  not  objection- 
able as  asking  the  opinion  of  the  witness.- 
Shea  V.  City  of  Munde,  46  N.  E.  138,  14S 
Ind.  14. 

[nn]     (App.  1897) 

On  an  issue  as  to  negligence  resulting  In 
a  collision  between  defendant's  electric  car  and 
a  locomotive,  a  witness  testified  that  after  the 
collision  the  conductor  asked  whether  any  one 
was  hurt.  The  witness  was  then  asked  wheth- 
er "this  inquiry  was  loud  enough  for  all  to 
hear  it"  Held,  that  the  question  was  properly 
excluded,  as  calling  for  a  conclusion.— Ham- 
mond, Whiting  ARC.  Electric  R.  Co.  v. 
Spyzchalski,  46  N.  E.  47,  17  Ind.  App.  7. 

[o]     (App.  1897) 

When  a  witness  is  asked  to  give  a  conver- 
sation had  at  some  previous  time  with  another 
person,  he  must  give  the  conversation  as  it  oc- 
curred, or  the  substance  of  it,  and  leave  the 
court  or  jury  to  determine  what  the  parties  in- 
tended.—Elkhart  &  W.  R.  Co.  V.  Waldorf,  46 
N.  E.  88,  17  Ind.  App.  29. 
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[00]     (Sop.  1898) 

Testimony  that  the  time  limited  for  com- 
pleting a  paving  contract  was  too  short  is  an 
opinion  on  a  question  of  fact,  and  hence  inad- 
missible.—Maier  V.  Board  of  Public  Works  of 
City  of  EvansviUe,  61  N.  E.  233,  151  Ind.  197. 

[p]      (App.  1898) 

A  horse  approaching  a  railway  crossing, 
where,  on  the  side  of  the  highway,  was  a  pile 
of  cross-ties,  became  frightened  and  uncontrol- 
lable on  the  appearance  of  a  hand  car.  Held 
that  testimony  of  the  driver  that,  if  the  road 
had  not  been  obstructed,  he  could  have  turned 
around,  and,  if  the  car  had  been  stopped,  he 
could  have  controlled  the  horse,  was  mere  opin- 
ion, and  inadmissible,  there  being  no  evidence 
that  he  had  ever  tried  to  control  the  horse 
when  frightened.— Lake  Erie  &  W.  R.  Co.  v. 
Juday,  40  N.  E.  843,  19  Ind.  App.  436. 

[pp]     (App.  1899) 

Evidence  that  witnesses  knew  of  the  con- 
dition of  the  pavement,  and  of  a  foundation 
wall  abutting  on  the  pavement,  at  the  time  of 
alleged  injury,  and  that  they  knew  of  the  holes 
in  the  pavement  and  in  the  wall,  is  not  inad- 
missible as  a  matter  of  opinion.— City  of  Jeffer- 
sonville  v.  McHenry,  53  N.  E.  183,  22  Ind. 
App.  10. 

[q]     (App.  1900) 

Where  the  relatrix  on  a  trial  for  bastardy 
testified  that  the  acts  of  intimacy  occurred  in  a 
room  where  a  husband  and  his  wife  were  sleep- 
ing, and  the  wife  testified  for  defendant,  who 
slept  in  an  adjoining  room,  that  she  did  not 
hear  him,  a  question  asked  of  the  wife  and  her 
husband,  whether  she  was  easily  awaked  after 
she  had  gone  to  sleep,  was  not  improper,  as 
calling  for  an  opinion.— State  ex  rel.  Closson  v. 
David,  58  N.  E.  83,  25  Ind.  App.  297. 

[qq]    (App.  1900) 

In  an  action  for  the  death  of  deceased  by 
the  caving  of  a  trench,  the  fact  that  a  fellow 
workman,  in  answer  to  a  question  as  to  a  con- 
versation with  defendant's  foreman  stated  that 
the  foreman  wanted  him  to  dig  bell  holes  in 
the  bottom  of  th«  trench,  but  he  refused  to  do 
so  because  it  was  not  safe,  did  not  render  the 
question  objectionable  as  calling  for  an  opin- 
ion of  the  witness,  since,  in  the  form  given,  it 
did  not  call  for  an  opinion,  and  was  competent 
to  show  knowledge  on  the  part  of  the  foreman 
of  the  dangerous  condition  of  the  trench.— City 
of  Ft.  Wayne  v.  Patterson,  58  N.  B.  747,  25 
Ind.  App.  547. 

[r]    (Sop.  1901) 

Where  decedent  was  employed  by  the  city 
in  excavating  a  water-pipe  trench  under  the  di- 
rection of  the  city  inspector,  and  was  killed  by 
the  caving  in  of  the  banks  owing  to  digging  of 
bell  holes  in  the  bottom  and  sides  of  the  trench, 
in  an  action  to  recover  for  such  death  the  per- 
mitting of  a  witness  to  be  asked  what  he  said 
to  the  inspector  about  the  trench  being  danger- 
ous, or  in  a  dangerous  condition  to  dig  the  bell 
holes,  was  not  objectionable  as  calling  for  an 


expression  of  opinion.— City  of  Ft.   Wayne  v. 
Christie,  59  N.  B.  885,  156  Ind.  172. 

[rr]     (Shp.  1901) 

With  relation  to  the  manner  in  which  an 
engineer  was  obeying  the  signals  of  his  fire- 
man, the  question,  ''State  whether  or  not  he 
was  acting  properly  or  improperly,  or  prompt- 
ly or  not  promptly,**  does  not  ask  for  an  opin- 
ion.—Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  V. 
Martin,  61  N.  E.  229,  157  Ind.  216. 

[8]  (Sup.  1901) 
In  an  action  against  a  street  railway  com- 
pany by  a  husband  for  injuries  to  his  wife, 
caused  by  a  defective  board  in  the  platform  at 
one  of  the  company's  stations,  evidence  that 
the  crowd  of  people  on  the  platform  prevented 
the  wife  from  seeing  the  hole  in  the  platform 
is  not  inadmissible  as  being  the  statement  of  a 
conclusion,  and  not  of  a  fact— Indianapolis  St. 
R,  Co.  V.  Robinson,  61  N.  E.  936,  157  Ind. 
414. 

[M]     (App.  1901) 

In  an  action  to  recover  for  injuries  caused 
by  a  charge  of  powder  blowing  out  a  wall  of 
coal  in  a  mine,  a  question  asking  plaintiff  to 
tell  what  duty  the  mining  boss  had  to  perform 
in  looking  after  the  rooms  and  entries,  and  see- 
ing that  the  walls  were  kept  a  proper  thickness, 
is  not  objectionable  as  calling  for  a  conclusion. 
—Eureka  Block  Coal  Co.  v.  Wells,  61  N.  E. 
236,  29  Ind.  App.  1,  94  Am.  St.  Rep.  259. 

In  such  action,  the  party  who  put  in  the 
charge  having  testified  that  he  did  it  to  knock 
down  coal,  a  subsequent  witness  was  asked  if 
he  knew  of  any  case  in  which  it  would  be  prop- 
er to  place  a  charge  of  powder  in  a  pillar  of 
coal  and  fire  it  off  after  the  room  was  widened 
and  the  pillar  left  between  the  room  and  entry, 
except  for  the  purpose  of  making  a  break 
through.  Held  that  such  question  was  objec- 
tionable, as  calling  for  an  opinion,  and  since  it 
was  immaterial  what  miners  at  other  times  or 
in  other  places  would  do. — Id. 

[t]  (App.  1903) 
In  an  action  by  a  boy  for  assault  and  false 
imprisonment,  his  mother,  in  testifying  as  to 
what  happened  when  she  went  to  obtain  his  re- 
lease, concluded,  "And  I  never  got  him  until 
these  men  [whom,  she  testified,  came  in  reply 
to  her  call  for  help]  came  into  the  front  door.*' 
Held,  that  the  statement  was  not  objectionable 
as  a  conclusion  of  the  witness. — Golibart  v. 
Sullivan,  66  N.  E.  I881,  30  Ind.  App.  428. 

[tt]    (App.  1903) 

A  witness*  statement  that  the  considera- 
tion of  the  assignment  of  a  contract  for  the 
purchase  of  land  was  the  payment  of  notes 
given  therefor  was  a  statement  of  fact,  and 
not  a  conclusion.— Baltes  Land,  Stone  &  Oil 
Co.  V.  Sutton,  69  N.  E.  179,  32  Ind.  App.  14. 

[u]     (App.  1905) 

Plaintiff,  in  an  action  for  injury  received 
by  him  while  a  passenger  on  a  street  car,  hav- 
ing pleaded  that  he  was  compelled  to  ride  on 
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the  running  board  because  there  was  no  room 
elsewhere  on  the  car,  and  having  testified  that 
passengers  said,  "Look  out  for  the  poles !''  and 
that  he  tried  to  get  between  the  seats  to  avoid 
them,  may  testify,  as  a  reason  why  he  did  not 
get  in  the  car,  that  it  was  so  crowded  it  was 
impossible  for  him  to  get  there  before  he  was 
hurt,  this  not  being  the  statement  of  a  mere 
conclusion.— Indianapolis  St.  R.  Co.  v.  Haver- 
stick,  74  N.  E.  34,  35  Ind.  App.  281,  111  Am. 
St  Rep.  163. 

[uu]     (App.  1905) 

In  an  action  for  negligence,  where  witness- 
es had  fully  stated  the  facts  relative  to  the 
position  of  the  cars  and  the  location  of  the 
tracks  under  consideration,  further  questions  as 
to  "whether  or  not  there  was  anything  unusual 
in  what  you  did  that  night,  in  the  way  you 
handled  that  car,"  "whether  the  way  in  which 
the  cars  were  put  in  was  the  customary  way 
of  doing,"  "whether  it  is  not  often  necessary 
to  leave  cars  temporarily  so  that  they  are  not 
in  the  clear,"  and  other  kindred  questions,  were 
properly  excluded,  as  calling  for  the  conclu- 
sions of  the  witnesses  on  the  question  of  negli- 
gence.—Cleveland,  C,  C.  &  St.  L.  R.  Co.  V. 
Osgood,  73  N.  E.  285,  36  Ind.  App.  34. 

[V]     (Sup.  1906) 

In  a  proceeding  for  the  establishment  of  a 
public  drain,  a  question  as  to  whether  the  con- 
struction of  a  bigger  or  larger  ditch  would  have 
more  effect  in  taking  off  the  water  than  if  the 
existing  ditch  were  cleaned  out  was  objection- 
able as  calling  for  the  witness'  opinion. — Beery 
V.  Driver,  76  N.  H  967,  167  Ind.  127. 

[vv]     (App.  1906) 

Plaintiff,  a  railroad  fireman,  claimed  that 
he  was  injured  in  a  collision  between  two  en- 
gines, caused  by  the  negligence  of  defendant's 
engineer.  In  answer  to  a  question  whether  he 
knew  of  anything  to  prevent  the  engineer  from 
seeing  down  the  track  prior  to  the  accident,  he 
answered  that  he  did  not  know  why  he  did  not 
see  the  approaching  train,  that  if  he  had  been 
looking  he  could  have  seen  the  engine,  and  that 
he  (plaintiff)  could  have  seen  if  he  had  been  on 
that  side  of  the  engine.  Held^  that  plaintiff's 
answer  was  merely  a  statement  that  there  was 
nothing  to  prevent  the  engineer  from  seeing 
the  approaching  locomotive,  if  he  had  looked, 
and  was  not,  therefore,  objectionable  as  an 
opinion  of  the  witness.— Southern  Indiana  R. 
Co.  V.  Osbom,  39  Ind.  App.  333,  78  N.  E. 
IMS,  79  N.  E.  1067. 

[w]     (Sap.  1907) 

In  an  action  against  a  railroad  company 
for  the  death  of  a  switchman  caught  between 
an  engine  and  a  car  which  had  been  kicked  onto 
a  spur,  the  question  whether,  if  the  switchman 
had  been  facing  the  west  with  his  left  hand 
holding  the  grabiron,  with  his  lantern  in  his 
right  hand,  he  could,  by  the  light  of  the  Ian- 
torn,  have  seen  the  car  on  the  spur,  was  im- 
proper, for  the  answer  depended  on  the  knowl- 
odge  of  the  witness  of  the  power  of  the  lantern, 


the  strength  of  the  switchman's  vision,  the  den- 
sity of  the  darkness,  etc— Chicago  &  K  R.  Co. 
V.  Lawrence,  169  Ind.  319,  79  N.  E.  363,  82 

N.  B.  768. 

In  an  action  against  a  railroad  company  for 
the  death  of  a  switchman  caught  between  an 
engine  and  a  car  kicked  onto  a  spur,  a  question 
whether  it  was  the  duty  of  the  switchman  to 
determine,  when  a  car  was  set  on  a  spur, 
whether  it  was  sufficiently  in  on  the  spur  so 
that  an  engine  might  pass  with  safety  to  the 
crew,  was  objectionable,  as  calling  for  a  con- 
clusion of  law,  or  ultimate  fact,  since  the  duty 
to  set  the  car  in  a  particular  manner  to  meet 
particular  emergencies  depended  on  the  charac- 
ter of  the  employment  and  the  rules  thereof. 
-Id. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  switchman,  a  question 
whether  there  were  at  the  time  of  the  acci- 
dent any  written  rules  of  the  company  governing 
switchmen  was  properly  excluded,  as  the  rules 
should  be  exhibited,  identified,  and  introduced, 
and  their  interpretation  was  not  for  the  wit- 
ness.— Id. 

[WW]  (App.  1907) 
In  an  action  for  injury  to  a  growing  tree, 
resulting  from  trimming  it,  a  question  calling 
on  a  witness  to  describe  the  manner  the  boughs 
were  cut  off,  whether  or  not  in  a  symmetrical 
manner  or  otherwise,  only  asked  the  witness  to 
give  a  description  of  the  tree  after  its  limbs 
had  been  cut  off,  and  was  not  objectionable  as 
calling  for  his  conclusion.— Delaware  &  M. 
Counties  Tel.  Co.  v.  Fiske,  40  Ind.  App.  348, 
81  N.  E.  1100. 

[X]    (App.  1907) 

An  objection  to  a  question  whether  a  cer- 
tain track  was  regularly  used  for  switching 
was  properly  sustained  as  calling  for  a  conclu- 
sion by  the  witness.— Grand  Trunk  Western  R. 
Co.  v.  State,  40  Ind.  App.  695,  82  N.  E.  1017. 

[xx]  In  an  action  for  personal  injury  to  an 
arm,  it  was  proper  to  i)ermit  plaintiff's  mother 
to  state  what  effect  medical  treatment  had  up- 
on the  arm,  where  the  mother  had  witnessed 
the  treatment  and  observed  the  visible  effects; 
the  question  not  being  objectionable  as  calling 
for  a  conclusion.— (App.  1907)  Cleveland,  C., 
C.  &  St.  L.  R.  Co.  V.  Hadley,  40  Ind.  App. 
731,  82  N.  E.  1025;  (Sup.  1908)  Id.,  170  Ind. 
204,  82  N.  E.  1025,  84  N.  B.  13,  16  L.  R.  A. 
(N.  S.)  527. 

In  an  action  for  personal  injuries,  it  is 
proper  to  ask  a  witness  what  effect  metlical 
treatment  had  on  plaintiff's  injured  arm.— Id. 

fy]      (App.  1908) 

In  an  action  on  an  insurance  policy  in 
which  the  question  whether  the  insured's  im- 
paired vision  was  obvious  or  not  to  the  agent 
who  took  his  application,  was  an  issue,  the 
question,  "Tell  the  jury  the  condition  and  fa- 
cial expression  of  the"  insured  on  a  specifiei 
date,    is    not   objectionable    as   calling    for   an 
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opinion  of  the  witness.— United  States  Health 
&  Accident  Ins.  Go.  v.  Claris,  41  Ind.  App.  345, 
83  N.  E.  760. 

[jry]    (App.  1909) 

A  question  to  a  director  of  a  telephone 
company  "whether  the  company  either  by  direc- 
tion of  the  directors  or  otherwise  contemplated 
going  across  the  land  belonging  to  plaintiff  with 
any  wires  at  any  time"  was  objectionable,  as 
calling  on  witness  to  state  his  own  conclusions, 
possibly  from  incompetent  matters. — Majenica 
Tel.  Co.  T.  Rogers,  43  Ind.  App.  306,  87  N.  E. 
105. 

W     (App.  1909) 

A  question  asked  a  nonexpert  witness  with 
reference  to  a  street  railway  track,  "Now,  from 
the  way  the  curve  was  there,  you  may  state 
what  that  indicated  to  you  as  to  how  the  acci- 
dent happened,"  was  properly  excluded  as  call- 
ing for  a  conclusion.— Cincinnati,  If.  &  A.  Elec- 
tric St.  R.  Co.  V.  Cook,  88  N.  E.  76. 

[zs]    (App.  1909) 

The  question,  "State  whether  or  not  there 
was  any  person  on  there  that  was  not  entitled 
to  ride  beyond  this  railroad  crossitfg,"  was  ob- 
jectionable, as  calling  for  a  legal  opinion  from 
witness.— Indianapolis  &  M.  Rapid  Transit  Co. 
V.  Walsh,  00  N.  B.  138. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.   Dig.   Evid.  §§   2140-2185; 
50   Cent.   Dig.   Witn.   ||  833-836.   988. 
See,  also,  17  Cyc  pp.  62-80,  200-219. 


§  472.   Blatters  directly  in  issue. 

Expert  testimony,  see   post,   |  506. 

[a]  (Sup.  1867) 

In  an  action  on  a  note  where  defendant, 
by  way  of  set-off,  pleaded  damages  resulting 
from  the  nonperformance  of  a  contract  relating 
to  the  same  subject-matter,  a  question  asking 
defendant  to  state,  "What  was  the  damage  to 
yon  by  reason  of  his  not  cutting  and  putting  up 
the  hay  in  proper  order?"  was  properly  exclud- 
ed.—Mitchell  V.  Allison,  29  Ind.  43. 

[b]  (Svp.  1871) 

The  naked  opinion  of  a  witness,  not  an  ex- 
pert, as  to  a  testator's  soundness  of  mind,  is 
not  competent  evidence.— Turner  v.  Cook,  36 
Ind.  129. 

[c]  (Sup.  1880) 

In  an  action  for  injuries,  testimony  of 
plaintiff  as  to  the  amount  of  damages  he  sus- 
tained by  the  injuries  he  had  described  was  in- 
admissible.—Ohio  &  M.  R.  Co.  V.  Nickless,  71 
Ind.  271. 

[cc]  The  opinion  of  a  witness  as  to  the  public 
utility  of  a  proposed  highway  is  inadmissible.— 
<Sup.  1883)  Loshbaugh  v.  Birdsell,  90  Ind.  406; 
<1883)  Dillman  v.  Crooks,  91  Ind.  158;  (1884) 
Thompson  v.  Deprez,  96  Ind.  67. 


[d]  (Sop.  1884) 

Witnesses  in  a  proceeding  for  the  construc- 
tion of  a  ditch  cannot  be  permitted  to  state 
their  opinions  as  to  the  public  utility  of  the 
proposed  ditch.— Yost  v.  Conroy,  92  Ind.  464, 
47  Am.  Rep.  156. 

[dd]    (Sup.  1889) 

In  an  action  against  a  carrier  for  injuries 
to  a  passenger,  whether  the  engineer  was  act- 
ing in  the  line  of  his  duty  on  the  occasion  of 
the  accident  was  a  question  to  be  determined 
by  the  jury  from  the  facts  proven,  and  not 
from  the  opinion  of  witnesses  given  on  a  sup- 
posable  state  of  facts.— Grand  Rapids  &  J.  R. 
Co.  V.  Ellison,  20  N.  El  135,  117  Ind.  234. 

[e]  (Svp.  1892) 

Where  plaintiff  was  injured  by  falling 
over  a  barrel  left  on  a  sidewalk,  evidence  as  to 
whether  a  person  could  walk  between  the  barrel 
and  the  building  with  safety  was  inadmissible, 
as  the  answer  required  an  expression  of  opin- 
ion as  to  the  negligence  of  both  parties,  which 
was  a  question  for  the  jury.— Brunker  v.  Cum- 
mins, 133  Ind.  443,  32  N.  E.  732. 

[f]  (App.  1892) 

It  is  proper  to  exclude  the  opinion  of  a 
witness  as  to  whether  or  not  the  fencing  of  the 
track  at  the  point  in  question,  by  putting  in  cat- 
tle guards  and  wing  fences,  would  endanger  the 
safety  of  the  company^s  employes,  as  it  is  for 
the  jury  to  determine  that  fact  from  the  evi- 
dence.—Toledo,  St.  L.  &  K.  C.  R.  Co.  V.  Jack- 
son, 5  Ind.  App.  547,  32  N.  E.  793. 

[g]  (Sup.  1896) 

The  question  to  be  determined  by  a  jury 
being  the  public  utility  of  a  proposed  change  in 
a  highway,  it  was  error  to  permit  a  witness  to 
state  his  opinion  thereon.- Johnson  v.  Anderson, 
42  N.  E.  815,  143  Ind.  493. 

[b]     (App.  1896) 

In  proving  the  damages  to  real  estate  with 
and  without  changes  as  to  its  condition,  a  wit- 
ness may  give  his  opinion  as  to  its  value  with 
and  as  to  its  value  without,  but  he  has  no  right 
to  give  his  opinion  as  to  the  damages;  that 
being  a  question  for  the  jury.— Sunnyside  Coal 
&  Coke  Co.  V.  Reitz,  39  N.  E.  541,  43  N.  E.  40, 
14  Ind.  App.  478. 

[i]  (App.  1899) 
Where  the  measure  of  damages  is  the  dif- 
ference between  the  value  of  a  house  and  its 
value  had  a  contractor  furnished  such  material 
as  he  agreed  to,  it  is  error  to  permit  a  witness 
to  state  the  difference  in  value  merely  without 
giving  its  actual  value  and  its  value  had  the 
proper  material  been  furnished,  since  thereby 
the  witness  is  permitted  to  estimate  the  amount 
of  damages,  which  should  be  assessed  by  the 
jury.— Elwood  Planing  Mill  Co.  v.  Harting,  52 
N.  B.  621,  21  Ind.  App.  408. 

[j]     (App.  1900) 
In  an  action  on  a  contract  whereby  plain- 
tiff agreed  to  erect  one  monument,  of  the  best 
quality  of  Westerly  granite,  it  was  for  the  ju- 
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ry  to  determine  from  all  the  evidence  whether 
the  shades  of  color  in  the  monument  erected 
were  the  shades  produced  by  the  quality  of 
granite  called  for  by  the  contract  ;  and  it  was 
proper  to  refuse  to  allow  a  witness  to  state  to 
what  extent  the  shade  of  color  of  the  granite 
ought  to  be  the  same,  to  make  a  monument  of 
the  best  Westerly  granite,  of  the  dimensions 
specified  in  the  contract— Githens  v.  McDon- 
nell, 50  N.  B.  855,  24  Ind.  App.  395. 

m      (App.  1901) 

Where,  in  an  action  for  insurance,  the 
Witnesses  have  described  all  the  circumstances 
and  conditions  existing  as  they  saw  them  at 
the  building  at  the  time  of  the  fire,  they  can- 
not give  their  opinions  as  to  whether  the  goods 
could  have  been  removed  from  the  building, 
such  question  being  for  the  determination  of 
the  jury.— Insurance  Co.  of  North  America  v. 
Osborn,  5D  N.  E.  181,  26  Ind.  App.  88. 

[1]  (App.  1902) 
Where  plaintiff's  bookkeeper  testifies  with- 
out objection,  in  a  suit  to  foreclose  a  building 
and  loan  mortgage,  that  a  certain  pass  book 
shows  the  correct  payments  made  by  defend- 
ant, and  also  testifies  to  the  present  value  of 
the  stock,  it  is  not  error,  as  being  a  matter 
for  the  court  to  determine,  to  allow  the  witness 
to  state  the  amount  due  and  unpaid  on  the 
note  as  shown  by  the  books,  after  giving  cred- 
it for  the  withdrawal  value  of  the  stock.— 
Plank  V.  Indiana  Mut.  Building  &  Loan  Ass'n, 
62  N.  E.  652,  28  Ind.  App.  259. 

[m3     (App.  1904) 

Refusal  of  the  court  to  permit  a  witness 
for  defendant  to  state  what  the  duty  of  a  man 
was  who  operated  the  particular  kind  of  ma- 
chine on  which  plaintiff  was  injured  was  prop- 
er, all  of  the  facts  connected  with  the  opera- 
tion of  the  machine,  and  the  conduct  of  plain- 
tiff and  defendant  as  master  and  servant  with 
reference  thereto,  having  been  detailed  to  the 
jury.— Blanchard-Hamil ton  Furniture  Co.  v. 
Colvin,  69  N.  B.  1032,  32  Ind.  App,  398. 

[d3  (App.  1904) 
Where,  in  an  action  for  injuries  sustained 
by  a  servant  by  reason  of  falling  into  an  un- 
guarded pit  while  passing  along  a  walk  over 
the  pit,  all  the  surroundings  could  have  been 
shown,  from  which  the  jury  could  have  deter- 
mined whether  there  was  any  necessity  for  the 
servant  to  pass  along  the  walk,  the  refusal  to 
permit  a  witness  to  state  whether  there  was  a 
necessity  therefor  was  not  erroneous.— ^Etna 
Powder  Co.  v.  E3arlandson,  71  N.  E.  185,  33 
Ind.  App.  251. 

[0]      (App.  1904) 

Evidence  as  to  the  distance  required  to  stop 
a  street  car  is  not  objectionable  as  an  invasion 
of  the  province  of  the  jury  as  to  the  question 
of  what  is  ordinary  care.— Indianapolis  St.  R, 
Co.  V.  Seerley,  72  N.  E.  169,  1034,  35  Ind.  App. 
467. 


A  witness  cannot  testify  what  is  or  what  is 
not  ordinary  care,  such  question  being  exclu- 
sively for  the  jury.— Id. 

[p]       (Sop.  1905) 

In  an  action  for  breach  of  contract  by 
which  defendant  agreed  to  pay  plaintiff  wages, 
doctor  bills,  and  expenses  until  his  recovery 
from  injuries  resulting  from  defendant's  neg- 
ligence while  in  its  employ,  it  was  proper  to 
exclude  the  answer  of  defendant's  district  fore- 
man to  the  question  as  to  whether  or  not  be 
"had  authority  from  defendant  to  enter  into  a 
contract  with  plaintiff  whereby  defendant 
would  be  bound  to  pay  plaintiff  $40  a  month 
until  he  had  recovered  from  the  injury,"  such 
question  being  the  real  issue,  and  the  ultimate 
fact  to  be  determined  by  the  jury.— American 
Telephone  &  Telegraph  Co.  v.  Green,  73  N.  B. 
707,  164  Ind.  349. 

[q]     (Sop.  1906) 

The  opinion  of  a  witness  on  facts  and  con- 
ditions which  may  be  fully  placed  before  the 
jury  is  not  admissible  in  evidence.— Indianapolis 
Traction  &  Terminal  Co.  v.  Kidd,  167  Ind.  402, 

79  N.  B.  347,  7  L.  R.  A.  (N.  S.)  143. 

[r]     (Sop.  1907) 

A  witness  will  not  be  allowed  to  express  an 

opinion  on  a  subject  of  which  the  jury  is  as 

well  prepared  to  judge   as  the   witness.- New 

Jersey,  I.  &  I.  R.  Co.  v.  Tutt,  168  Ind.  205, 

80  N.  B  420. 

[8]  (App.  1909) 
In  an  action  for  injuries  caused  by  permit- 
ting a  bare  grounded  wire,  which  he  took  up  a 
telegraph  pole  with  him  to  test  the  telegraph 
wires  to  come  into  contact  with  lighting  wires 
strung  thereon,  it  was  error  to  permit  a  witness 
to  give  his  opinion  whether  a  lineman  of  ordina- 
ry caution  and  experience  would  have  taken  the 
bare  wire  up  the  pole  without  taking  precaution 
to  prevent  contact  with  the  lighting  wires.— Am- 
bre  V.  Postal  Cable  Co.,  43  Ind.  App.  47,  86  N. 
B.  871. 

[t]  (App.  1910) 
Where,  in  an  action  for  Injuries  to  plain- 
tiff's wife,  in  a  collision  between  defendants 
street  car  and  plaintiff's  team,  the  evidence 
showed  just  how  the  wagon  approached  the  rail- 
road track,  a  question,  asking  a  witness  to  state 
what  the  appearance  of  the  tracks  leading  to 
the  street  railroad  would  indicate  to  him  as  to 
how  the  horses  got  on  the  railway  track,  was 
objectionable  as  calling  for  the  witness'  opinion 
on  a  subject  on  which  the  jury  were  equally 
competent  to  judge.— Cincinnati,  L.  &  A.  St.  R. 
Co.  V.  Cook,  90  N.  B.  1052. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.   Dig.    Bvid.   {§   2186-2195, 

2248. 
See,  also,  note,  36  L.  R.  A.  64. 
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S  473.  Inferences    or    laipreMioni    from 
oolleotlTO  f  nets. 

[a]  (Sop.  1854) 

Where  a  witness  has  had  any  acquaintance 
with  the  testator,  and  has  given  the  materials 
from  which  a  conclusion  may  be  drawn  as  to 
the  state  of  his  mind,  such  as  his  manner,  con- 
versations, etc.,  at  or  near  the  time  of  the  exe- 
cution of  the  will,  the  witness  may  be  asked 
what  impression  the  facts  stated  made  on  him 
as  to  the  soundness  of  the  testator's  mind.— Ken- 
worthy  V.  Williams,  5  Ind.  375. 

[b]  (Svp.  1878) 

On  a  will  contest  on  the  grounds  of  testa- 
mentary incapacity  and  undue  influence,  a  wit- 
ness who  has  testified  to  his  acquaintance  with 
the  testatrix  and  his  knowledge  of  her  mental 
condition  may  properly  state  that,  like  all  old 
people,  she  appeared  childish.— Coffman  r. 
Reeves,  62  Ind.  334. 

[c]  (Sop.  1889) 

Where  a  witness  has  testified  that  testator's 
health  failed  'during  the  last  year  of  his  life, 
and  that  there  was  a  change  in  him,  it  is  im- 
proper to  ask  the  witness  if  he  would  have  tak- 
en testator's  note  during  the  last  year  of  his 
life,  and  if  he  had  ever  heard  any  one  else 
question  testator's  sanity.— Staser  v.  Hogan,  120 
Ind.  207,  21  N.  E.  911,  22  N.  E.  990. 

[d]  (Svp.  1886) 

Testimony  as  to  facts  and  circumstances 
tending  to  establish  insanity  is  not  rendered  in- 
competent by  the  failure  to  ask  or  obtain  the 
opinion  of  the  witness  as  to  the  testator's  san- 
ity.—Bower  V.  Bower,  142  Ind.  194,  41  N.  E. 
523. 

Fob  Gases  fboic  Otheb  States, 

See  20  Cent.  Dig.  Evid.  Sf  2220-2233. 
See,   also,   17  Cyc.  pp.  81-209;    note,  38 
L.  R.  A.  733. 

S474.  Special  knowledge  as  to  enbjeot- 
matter. 

Determination    of    question   as    to   competency 
of  witness,  see  post,  |  498%. 

[a]  (Sop.  1837) 

In  an  action  for  the  breach  of  a  warranty 
of  a  horse,  a  person  not  a  farrier,  but  profess- 
ing to  understand,  by  trying,  whether  the  eyes 
of  a  horse  are  good  or  not,  may  state  his  opin- 
ions as  to  defects  in  the  eyes  of  the  horse  sold. 
—House  V.  Fort,  4  Blackf.  293. 

[b]  (Svp.  1860) 

A  witness  cannot  be  allowed  to  estimate 
the  value  of  the  injury  inflicted  by  flowage, 
unless  he  be  an  expert.— Sinclair  v.  Roush,  14 
Ind.  450. 

[bb]     (Sop.  1865) 

In  an  action  for  damages  for  killing  a 
horse,  a  witness  for  plaintiff  stated  that  he  was 
acquainted  with  the  value  of  horses,  but  bad 
never  seen  the  horse  in  controversy.  The  wit- 
ness was  then  asked,  '*What,  on  the  10th  day 


of  May  [the  day  of  the  killing],  was  the  aver- 
age price  of  a  horse  15  or  16  hands  high,  3  or 
3%  years  old,  and  sound,  except  the  ringbone 
on  the  hind  foot,  which  had  been  killed?" 
Held,  that  the  court  erred  in  permitting  the 
witness  to  answer  the  question.— Toledo  &  W. 
R.  Co.  V.  Smith,  25  Ind.  288. 

In  an  action  to  recover  damages  for  kill- 
ing a  horse,  the  value  of  the  horse  at  the  time 
of  his  death  being  the  measure  of  damages,  it 
was  competent  for  defendant  to  show  the  con- 
dition of  the  horse  by  witnesses  who  had  seen 
him  at  any  reasonable  time  before  the  killing, 
ranging  within  three  months,  and  then,  after 
proving  by  other  witnesses  that  his  condition 
was  unchanged,  the  former  might  testify  to 
the  value  of  the  horse  at  the  time  of  the  kill- 
ing, on  the  hypothesis  that  his  condition  was 
the  same  as  when  they  saw  him.— Id. 

[o]     (Svp.  1870) 

Where  the  execution  of  the  instrument  sued 
on  is  in  issue,  witnesses  not  shown  to  be  ex- 
perts, who  have  never  seen  the  defendant  write, 
and  who  are  not  otherwise  acquainted  with  his 
handwriting,  should  not  be  permitted  to  exam- 
ine his  signature,  admitted  to  be  genuine,  and 
on  comparison  with  the  signature  in  question 
give  their  opinion  as  to  the  genuineness  of  the 
letter.— Chance  v.  Indianapolis  &  W.  Qravet 
Road  Co.,  32  Ind.  472. 

Where  the  genuineness  of  handwriting  is 
in  issue,  a  witness  not  an  expert  called  to  tes- 
tify thereto  must  speak  from  his  knowledge  of 
having  seen  the  party  write,  or  from  authentic 
papers  received  in  due  course  of  business.— Id. 

[cc]    (Sop.  1871) 

There  was  no  error  in  excluding  a  witness* 
evidence  as  to  the  value  of  services  rendered 
by  an  attorney  in  a  case,  from  his  knowledge 
of  what  the  services  were,  where  he  stated  that 
he  could  not  say  what  a  reasonable  fee  would 
be.— McNiel  v.  Davidson,  37  Ind.  336. 

[d]  (Sup.  1872) 

The  opinions  of  witnesses  who  are  not 
medical  experts  as  to  the  mental  capacity  of 
the  testator  to  execute  a  will  are  relevant, 
where  such  opinions  are  based  upon  their  knowl- 
edge and  observations  of  the  testator.- Leach  v. 
Prebster,  39  Ind.  492. 

[dd]    (Svp.  1872) 

The  subscribing  witnesses  to  a  will  may 
give  their  opinions  of  the  sanity  of  the  testator. 
— <:all  V.  Byram,  39  Ind.  499. 

[e]  (Svp.  1873) 

The  genuineness  of  a  handwriting  may  be 
proved  by  the  testimony  of  a  witness  who  has 
acquired  knowledge  of  the  handwriting  of  the 
person  by  correspondence  with  him,  or  from  his 
admission,  by  word  or  course  of  dealing,  of  the 
genuineness  of  papers  with  which  the  witness 
has  been  conversant.— Burdick  v.  Hunt,  43  Ind. 
381. 
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[ee]     (Svp.  1875) 

On  the  trial  of  a  proceeding  to  appropriate 
land  for  the  way  of  a  railroad,  and  to  assess 
the  damages  to  the  landowner  resulting  from 
the  appropriation,  a  witness  who  has  a  personal 
knowledge  of  the  land,  and  who  possesses  the 
necessary  information  to  enable  him  to  form  a 
proper  estimate  of  its  value,  may  state  his  opin- 
ion as  to  the  value  of  the  residue  of  the  land 
after  the  appropriation;  and  it  is  not  necessary 
that  he  should  know  of  sales  of  such  tracts  of 
land.— Frankfort  &  K.  R.  Co.  v.  Windsor,  51 
Ind.  238. 

[f]  (Sop.  1877) 

The  opinion  of  a  witness  as  to  the  sound- 
ness of  mind  of  a  testator  is  not  admissible 
where  it  appears  that,  within  the  last  three 
years  of  testator's  life,  the  witness  had  not  seen 
any  actions  of.  or  had  any  conversations  with, 
testator  from  which  he  could  have  formed  an 
opinion  as  to  the  soundness  of  his  mind.— Suth- 
erland V.  Hankins,  56  Ind.  343. 

[ff]     (Sup.  1878) 

A  motion  to  suppress  a  deposition  giving 
evidence  as  to  the  quality  of  goods  in  con- 
troversy, on  the  ground  that  the  witness  is  not 
**shown  to  be  competent,**  should  be  overruled 
where  the  deponent  has  seen  and  examined  the 
goods,  and  has  testified,  without  contradiction, 
that  he  is  a  judge  of  the  quality  of  such  goods. 
—Myers  v.  Murphy,  60  Ind.  282. 

[g]  (Sup.  1879) 

Upon  an  issue  as  to  the  condition  of  a  cer- 
tain cellar,  one  of  the  parties  offered  as  a  wit- 
ness one  who  had  never  seen  the  cellar,  but 
who  had  once  owned  a  house  within  a  square  of 
the  house  in  question,  and  would  testify,  from 
his  knowled.?e  of  his  own  cellar  and  descriptions 
given  by  witnesses  of  the  cellar  in  question,  that 
water  could  not  be  kept  out  Held  incompe- 
tent.—Cook  V.  Fuson,  66  Ind.  521. 

[gg]    (Swp.  1881) 

A  witness  may  state  the  value  of  another's 
services,  where  he  has  knowledge  of  the  matter 
in  controversy,  and  is  acquainted  with  the  value 
of  the  services  in  question.— Bowen  v.  Bowen, 
74  Ind.  470. 

[h]     (Sup.  1882) 

One  not  an  expert,  but  a  neighbor  of  tes- 
tator, who  had  long  known  and  often  dealt  with 
him,  and  conversed  with  him  before  and  after 
the  execution  of  his  will,  is  a  competent  witness 
on  the  question  of  the  testator's  soundness  of 
mind.- Ryman  v.  Crawford,  86  Ind.  262. 

[hh]    (Sup.  1885) 

One  not  an  expert  may  testify,  on  a  ques- 
tion of  land  damages,  as  to  the  probable  cost 
of  making  a  fill  on  a  railroad  line.— Terre  Haute 
&  L.  R.  Co.  V.  Crawford,  100  Ind.  550. 

[i]     (Sup.  1887) 
One  of  the  plaintiffs  testified  that  he  was 
one  of  the  owners  of  the  mill  injured  by  the 
overflow,  was  engaged  in  operating  it,  and  had 


a  knowledge  of  the  structure  and  the  injury 
done  to  it  by  the  overflow.  Held,  that  he  was 
competent  to  give  an  opinion  as  to  the  length 
of  time  that  would  be  required  to  repair  the 
mill.— City  of  Terre  Haute  v.  Hudnut,  112  Ind. 
542,  13  N.  E.  686. 

[11]     (Sup.  1888) 

A  witness  need  not  be  an  expert  to  give 
an  opinion  as  to  the  value  of  land.  It  is  enough 
if  he  shows  himself  to  be  acquainted  with  the 
value  of  land  in  the  vicinity,  and  this  may  be 
presumed  of  persons  living  in  the  neighborhood. 
—City  of  Lafayette  v.  Nagle,  113  Ind.  425,  15 
N.  E.  1. 

D]  (Sop.  1889) 
A  person  who  has  personally  examined  real 
property,  and  made  inquiry  of  qualified  persons 
concerning  its  value,  is  competent  to  testify  as 
to  its  value,  though  he  does  not  live  in  the  city 
where  it  is  located.— Jones  v.  Snyder,  117  Ind. 
229,  20  N.  E.  140. 

OJl     (Sup.  1891) 

In  an  action  against  a  railroad  company 
for  injuries  to  a  passenger,  one  who  lives  in 
sight  of  defendant's  road  is  competent  to  tes- 
tify as  to  the  speed  of  the  train  on  which  the 
plaintiff  was  injured,  he  having  seen  the  acci- 
dent, although  he  is  not  an  expert. — Louisville, 
N.  A.  &  C.  Ry.  Co.  v.  Hendricks,  128  Ind.  462. 
28  N.  E.  58. 

[k]     (Sup.  1891) 

In  proceedings  to  appropriate  lands  for  rail- 
road purposes,  a  witness  testifying  to  a  knowl- 
edge of  the  property  involved  is  competent  to 
testify  to  his  opinion  of  its  value,  basing  such 
opinion  upon  the  facts  already  testified  to,  with- 
out showing  special  knowledge  relating  to  the 
value  of  lands  in  that  locality.— Evansville  &  R. 
R.  Co.  V.  Fettig,  20  N.  E.  407,  130  Ind.  61. 

In  a  proceeding  to  condemn  land  for  rail- 
road purposes,  a  witness  testified  that  he  knew 
the  land,  and  its  location  and  shape;  that  it 
was  cleared  and  fenced,  and  had  no  buildings 
on  it;  and  that  it  was  good  to  lay  out  in  town 
lots,  but  had  not  been  platted.  Held,  that  his 
opinion  as  to  the  value  of  the  land  before  the 
road  was  built  was  competent  when  the  opinion 
was  based  on  the  facts  testified  to.— Id. 

[kk]     (App.  1891) 

A  school  commissioner  and  superintendent 
for  the  county,  and  a  person  who  has  followed 
farming  in  summer  and  taught  school  in  the 
winter  in  the  township  in  which  the  purchased 
supplies  sued  for  were  to  be  used,  are  competent 
to  testify  as  to  the  usefulness  and  necessity  of 
such  supplies  in  the  township.— Li tten  v.  Wright 
School  Tp.,  1  Ind.  App.  92,  27  N.  E.  329. 

[11  (App.  1891) 
The  value  of  services  may  be  proved  by 
witnesses  who  do  not  live  at  the  place  where 
the  services  were  rendered,  where  the  witnesses 
are  cautioned  by  the  judge  that  the  question 
embraces   the   value   of  services   at    the    place 


TMs  Digest  is  compiled  on  the  Key-Number  System.    For  ezplaiuitioicpvee  pase  iii* 

Digitized  by  ViO 


§  474 


[4  Izkd.  Dlg.-Page  651] 


EVIDENCE,  XII  (A). 


§  474 


where  rendered,  which  might  include  the  place 
where  the  witnesses  lived,  if  there  was  no  dif- 
ference in  the  value  of  such  services  at  the 
two  places. — Nelson  v.  Masterton,  2  Ind.  App, 
524,  28  N.  B.  731. 

[U]    (Sap.  1892) 

In  proceedings  to  condemn  a  railroad  right 
of  way,  witnesses  who  testify  that  they  are 
acquainted  with  the  value  of  lands  in  the  locali- 
ty are  competent  to  testify  as  to  the  value  of 
the  land  before  and  after  the  railroad  ran 
through  it,  without  first  disclosing  knowledge 
of  the  location,  grades,  and  cuts  of  the  road, 
since  knowledge  of  such  matters  goes  to  affect 
merely  the  weight  of  their  testimony.— Ohio 
Val.  Railway  &  Terminal  Co.  v.  Kerth,  130 
Ind.  314,  30  N.  E.  298. 

[m]     (App.  1892) 

In  an  action  to  recover  for  services  ren- 
dered while  a  minor  living  on  a  farm  with  de- 
fendant, farmers  of  experience,  having  knowl- 
edge of  the  value  of  labor  on  a  farm,  and  hav- 
ing observed  plaintiff  at  work  on  defendant's 
farm,  at  various  times,  are  competent  to  testify 
to  the  value  of  his  services.— Loy  v.  Petty,  3 
Ind.  App.  241,  29  N.  E.  788. 

[mm]   (App.  1892) 

Where  a  witness  testified  that  she  nursed 
a  person  during  the  last  few  days  before  his 
death,  and  further  testified  as  to  his  appear^ 
ance,  actions,  and  conversation,  it  is  competent 
for  her  to  give  an  opinion  as  to  his  sanity  dur- 
ing his  illness,  in  that  her  testimony  shows  that 
she  had  sufilcient  opportunities  of  observation 
and  means  of  knowledge  on  which  to  base  an 
opinion.— Mull  v.  Carr,  5  Ind.  App.  491,  32  N. 
E.  591. 

[n]  (App.  1892) 
A  witness  does  not  show  sufficient  knowl- 
edge to  testify  as  to  the  genuineness  of  a  sig- 
nature where  his  knowledge  was  derived  from 
the  signature  attached  to  a  notice  addressed  to 
him,  purporting  to  be  signed  by  the  same  per- 
son, but  he  did  not  see  it  signed,  never  saw  her 
write,  and  it  did  not  appear  that  she  had  ac- 
knowledged the  signature  to  be  hers,  or  that 
witness  acted  on  it.— Talbott  v.  Hedge,  5  Ind. 
App.  555,  32  N.  B.  788. 

[nn]    (Sup.  1893) 

In  an  action  involving  the  issue  whether 
a  person  is  of  "unsound  mind  and  incapable  of 
managing  his  estate,"  presented  by  Rev.  St. 
1881,  §  2545,  a  witness  may  state  his  opinion 
as  to  the  mental  unsoundness  of  the  person 
or  the  manifestations  thereof,  but  not  as  to 
whether  the  degree  of  incapacity  has  been 
reached;  that  being  the  question  for  deter- 
mination of  the  jury.— Hamrick  v.  State  ex  rel. 
Hamrick,  134  Ind.  324,  34  N.  B.  3. 

[o]      (App.  1893) 

It  was  not  error,  in  an  action  for  nursing 
a  sick  man,  to  permit  plaintiff's  husband,  after 
detailing  the  character  of  the  services,  and  the 


extent  to  which  they  were  required,  to  testify 
to  their  value,  against  the  objection  that  "the 
witness  has  not  shown  any  special  knowledge 
on  the  subject."— Storms  v.  Lemon,  7  Ind.  App. 
435,  34  N.  E.  644. 

*  In  such  case  it  is  not  necessary  that  a 
witness  should  be  an  expert,  to  enable  him  to 
testify  to  the  value  of  such  services,  the  weight 
of  his  testimony  being  for  the  jury. — Id. 

[00]    (Sup.  1894) 

'A  fireman  who  **thinks"  they  had  made 
other  ''running  switches"  than  the  one  in  ques- 
tion is  not  competent  to  testify  to  the  engineer's 
practice  when  running  switches  were  being 
made.— Ohio  &  M.  Ry.  Co.  v.  Stein,  140  Ind. 
61,  39  N.  E.  246. 

[p]     (App.  1894) 

A  witness,  who  is  not  an  expert,  may 
give  his  opinion  as  to  the  value  of  property, 
where  he  is  acquainted  with  values  in  the  vicin- 
ity; and  he  need  not  have  personal  knowledge 
of  the  particular  thing  to  whose  value  he  tes- 
tifies.—Terre  Haute  &  I.  R.  Co.  v.  Jarvis,  9 
Ind.  App.  438,  36  N.  E.  774. 

[pp]    (Sap.  1895) 

The  fact  that  a  witness  had  only  become 
acquainted  with  the  handwriting  of  a  person 
whose  signature  to  an  instrument  is  disputed 
since  the  opening  of  the  trial  is  not  in  itself 
enough  to  make  his  evidence  as  to  the  genuine- 
ness of  the  handwriting  incompetent.— Tucker  v. 
Hyatt,  144  Ind.  635,  41  N.  E.  1047,  43  N.  E. 
872. 

[q]     (Sop.  1885) 

A  nonexpert  shown  to  be  familiar  with 
the  extent  and  character  of  the  particular  serv- 
ice may  testify  what  it  would  be  worth  to  effect 
a  sale  of  an  electric  plant.— Jenney  Electric  Co. 
V.  Branham,  145  Ind.  314,  41  N.  E.  448,  33 
L.  R,  A.  395. 

[qq]     (Sup.  1896) 

Where  witnesses  simply  state  that  they 
know  the  general  market  value  of  horses  such 
as  are  described  in  the  complaint  in  the  action, 
they  are  not  competent  to  give  their  opinion  as  to 
'*the  value  of  the  horses  in  question  as  brickyard 
horses."— Ilioesch  v.  Koehler,  144  Ind.  278,  41 
N.  E.  326,  43  N.  B.  129,  35  L.  R.  A.  682. 

[r]  (App.  1896) 
One  who  has  lived  in  the  vicinity  for  a 
number  of  years,  and  was  acquainted  with  the 
character  of  the  hay  destroyed,  may  not  testify 
as  to  its  value. — Burke  v.  Howell,  14  Ind.  App. 
296,  42  N.  BL  952. 

[rr]    (App.  1896) 

Witnesses  who  testified  that  they  lived  in 
the  vicinity  of,  had  been  upon,  and  were  i)erson- 
ally  acquainted  with,  certain  land  that  had  been 
damaged  by  fire,  were  competent  to  give  in  evi- 
dence their  opinion  as  to  the  value  of  such  land 
before  and  after  the  fire.— Chicago  &  G.  T.  R. 
Co.  V.  Burden,  14  Ind.  App.  512,  43  N.  E.  155. 
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M  (App.1896) 
In  an  action  for  injuries,  a  witness  who 
testified  that  she  had  taken  care  of  the  injured 
party  after  the  injuries  was  permitted  to  give 
her  opinion  as  to  what  it  was  worth  per  day  to 
take  care  of  her,  which  was  objected  to  on  the, 
ground  that  it  was  not  shown  that  the  witness 
was  acquainted  with  the  value  of  such  services 
at  that  place  or  anywhere  else.  Held,  that  the 
testimony  was  admissible.— Wahl  y.  ShouIderSi 
43  N.  E.  458,  14  Ind.  App.  605. 

[M]     (App.1896) 

In  an  action  for  board  and  domestic  services 
rendered,  it  is  not  necessary  that  witnesses 
called  to  give  their  opinion  of  the  value  thereof 
should  show  that  they  possessed  any  special 
knowledge  upon  that  subject.— Hufford  v.  Neher, 
15  Ind.  App.  396,  44  N.  E.  61. 

[t]  (App.  1897) 
The  objection  that  a  witness  who  testified 
that  she  had  seen  plaintiff  perform  services  for 
decedent  (specifying  their  character),  and  knew 
the  value  thereof,  was  permitted  to  state  their 
value,  without  showing  that  witness  knew  the 
value  of  such  services  in  the  neighborhood,  can- 
not be  sustained,  where  the  record  shows  that 
witness  and  decedent  lived  at  different  places, 
but  does  not  disclose  whether  the  two  places  are 
in  the  same  neighborhood.— Boyd  v.  Starbuck, 
47  N.  E.  1079,  18  Ind.  App.  310. 

[tt]     (App.  1898) 

Where  there  was  evidence  that  witness 
was  a  pianist,  had  had  experience  in  the  use  of 
pianos,  and  had  been  requested  to,  and  did,  se- 
lect the  piano  when  it  was  purchased,  her  testi- 
mony as  to  its  value  is  admissible. — Fredericks 
V.  Sault,  49  N.  E.  909,  19  Ind.  App.  004. 

[u]     (App.  1898) 

The  extent  of  a  witness'  knowledge  of  a 
subject-matter  about  which  he  testifies  as  to 
values  goes  to  the  weight  of  his  testimony,  and 
not  to  its  competency.— Fox  v.  Cox,  50  N.  E. 
92,  20  Ind.  App.  61. 

[uu]    (App,  1899) 

A  witness  who  testified  that  he  resided  in 
the  same  county  with  plaintiff,  and  knew  the 
land  claimed  to  have  been  injured  by  fire,  that 
he  had  passed  and  repassed  it  for  a  number  of 
years,  and  .had  been  over  it  after  the  fire,  is 
qualified  to  testify  as  to  the  value  of  the  land 
before  and  after  the  fire.— Pennsylvania  Co.  v. 
Hunsley,  54  N.  E.  1071,  23  Ind.  App.  37. 

[V]      (App.  1900) 

In  an  action  on  a  fire  insurance  policy,  to 
recover  the  loss  of  a  bam,  farmers  who  had 
built  bams  and  knew  their  value,  and  were  fa- 
miliar with  the  one  in  question  before  and  aft- 
er the  fire,  are  competent  to  testify  to  the  val- 
ue of  the  property  destroyed.— Home  Ins.  Co. 
V.  Sylvester,  57  N.  E.  991,  25  Ind.  App.  207. 

[TV]     (App.  1900) 

A  witness  experienced  in  handling  derricks, 
and  having  knowledge  of  a  particular  rope  used 


on  a  derrick,  the  time  that  it  had  been  used, 
its  size,  and  its  condition  from  use  may  ex- 
press an  opinion  as  to  its  sufficiency  in  strength 
for  the  use  to  which  it  was  subjected  on  such 
derrick.— Consolidated  Stone  Co.  v.  Williams. 
57  N.  E.  558,  26  Ind.  App.  131,  84  Am.  St.  Rep 
278. 

[w]     (Sop.  1901) 

Where  the  witness  stated  that  he  had  seen 
the  subscribing  witnesses  to  a  will  write,  the 
fact  that  he  also  testified  that  he  had  com- 
pared their  signatures  with  those  attached  to 
the  will  did  not  disqualify  him  to  give  his 
opinion  as  to  the  genuineness  of  the  signatures 
to  the  will.— Miller  v.  Coulter,  69  N.  E.  853, 

156  Ind.  290. 

[WW]    (Sup.  1901) 

One  of  the  witnesses,  in  a  proceeding  to  se* 
cure  the  probate  of  a  will,  as  to  the  genuine- 
ness of  the  signatures  on  the  will,  the  witnesses 
thereto  being  dead,  showed  that  he  was  a  neph* 
ew  of  the  testator  and  neighbor  of  the  sub- 
scribing witnesses,  and  testified  that  he  had 
seen  each  of  the  latter  write,  had  received  let- 
ters from  his  uncle,  and  was  acquainted  with 
the  handwriting  of  all.  Another  witness  show- 
ed herself  to  be  a  daughter  of  one  of  the  sub* 
scribing  witnesses,  had  seen  him  write  many 
times,  and  was  acquainted  with  his  handwrit- 
ing. Held^  that  such  witnesses  showed  suffi- 
cient qualifications  to  entitle  them  to  an  opin- 
ion as  to  the  genuineness  of  the  signatures  of 
all.— Morell  v.  Morell,  60  N.  B.  1092,  157  Ind. 
179. 

[x]     (Sap.  1901) 

Where,  in  a  suit  against  a  railroad  for  in- 
juries to  land  caused  by  fire  escaping  from  the 
right  of  way,  a  witness  had  resided  for  years 
in  the  neighborhood  of  the  lands,  and  had  been 
allowed,  without  objection,  to  testify  as  to  the 
value  of  such  lands  before  they  were  burned, 
an  objection  to  the  admission  of  his  testimony 
as  to  their  value  after  they  were  burned,  on 
the  ground  that  he  had  only  been  on  a  small 
portion  of  the  lands  since  the  fire,  was  to  the 
weight,  rather  than  the  competence,  of  the  evi- 
dence, and  its  admission  was  not  error.— Chi- 
cago, I.  &  L.  R.  Co.  V.  Brown,  60  N.  E.  343, 

157  Ind.  544. 

[xx]    (App.  1902) 

Evidence  that  witness  had  seen  an  insane 
ward  milking  and  straining  milk  one  Sunday 
moming,  and  that  the  witness  knew  the  value 
of  the  services  of  farm  hands  at  that  time,  and 
of  another  witness  that  he  had  seen  the  ward 
hoeing  com  once  during  the  period  in  ques- 
tion and  several  times  prior  thereto,  does  not 
show  that  either  witness  is  qualified  to  testify 
as  to  the  value  of  the  ward's  services.- Hart 
V.  Miller,  64  N.  E.  239,  29  Ind.  App.  222. 

[y]     (App.  1905) 

A  witness  who  has  testified  as  to  his  knowl- 
edge of  land  in  question  is  competent  to  give 
his  opinion  as  to  its  value  before  and  after  ap- 
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propriation  of  a  right  of  way  through  it,  hasing 
his  opinion  on  the  facts  to  which  he  has  testi- 
fied, though  he  shows  that  he  is  not  familiar 
-with  the  value  of  lands  in  the  neighborhood, 
and  knows  of  only  one  transfer. — Consolidated 
Traction  Co.  v.  Jordan,  75  N.  E.  301,  36  Ind. 
App.  156. 

[yy]    (Sup.  1906) 

The  rule  excluding  opinions  was  not  vio- 
lated in  admitting  the  testimony  of  witnesses 
experienced  in  the  line  of  work  covered  by  the 
testimony  and  possessing  special  knowledge  and 
skill  in  that  behalf.— Pittsburgh,  C,  C.  &  St. 
U  E.  Co.  v.  Nicholas,  76  N.  E.  522,  165  Ind. 
j079. 

[s]      (Sup.  1906) 

On  the  issue  of  the  mental  capacity  of  tes- 
tator, a  witness  who  had  testified  to  an  ac- 
<]uaintance  with  testator  for  25  years,  to  his 
appearance,  walk,  manner  of  conversation,  hab- 
its, disposition,  and  memory,  was  competent  to 
express  an  opinion  upon  these  facts  as  to  his 
mental  condition.— Swygart  v.  Willard,  76  N. 
E.  755,  166  Ind.  25. 

On  the  issue  as  to  whether  or  not  testator 
'was  of  unsound  mind,  a  witness  who  had  testi- 
fied to  an  acquaintance  with  testator  for  10 
years,  and  to  his  habits  of  using  intoxicating 
liquors  and  other  habits,  was  competent  to  state 
whether  or  not  such  habits  had  grown  and  be- 
come more  pronounced.— Id. 

[zz]  In  a  personal  injury  action,  it  was  proper 
to  show  plaintiffs  elocutionary  ability  by  her 
father;  he  being  prima  facie  qualified  to  give  an 
opinion  thereon.— (App.  1907)  Cleveland,  C,  C. 
^  St.  L.  R.  Co.  V.  Hadley,  40  Ind.  731,  82 
N.  E.  1025;  (Sup.  1908)  Id.,  170  Ind.  204,  82 
N.  B.  1025,  84  N.  B.  13,  16  L.  R.  A.  (N.  S.) 
527. 

[szs]   (Sup.  1909) 

A  witness  testifying  to  his  experience  in 
the  use  of  derricks  and  to  his  knowledge  of  a 
particular  derrick  and  its  use  is  competent  to 
base  his  opinion  as  to  the  capacity  of  such  der- 
rick.—Romona  Oolitic  Stone  Co.  v.  Shields,  88 
N.  E.  595. 

Fob  Cases  fbom  Otheb  States, 

fiBE  20  Cent.  Dig.  Evid.   ||  2196-2219; 

49  Cent.  Dig.  Wills,  |  116. 
See,  also,  note,  89  L.  R.  A.  715. 

1474^  Bnbjeota  of  opinion  OTldenee  in 
general* 

[a]  (Sop.  1856) 

In  an  action  for  debauching  plaintiffs  wife, 
the  opinion  of  a  physician  who  attended  plain- 
tiflTs  wife,  as  to  her  fondness  for  defendant,  is 
inadmissible  against  him.— McVey  y.  Blair,  7 
Ind.  590. 

[b]  (Sup.  1867^ 

In  an  action  for  slander,  the  opinions  of 
witnesses  well  acquainted  with  the  parties  and 


circumstances  to  whom  the  words  were  spoken 
are  admissible  in  evidence  to  show  that  the  par- 
ty was  the  person  referred  to,  but  the  grounds 
of  such  opinions  are  open  to  inquiry  on  cross- 
examination.— Smawley  V.  Stark,  9  Ind.  386. 

[e]     (Sup.  1858) 

Testimony  that  the  witness  does  not  re- 
member the  contents  of  the  lost  paper,  but 
thinks  it  contained  just  what  he  understood  was 
required  by  law,  is  not  admissible.— Wiggins  v. 
Holley.  11  Ind.  2. 

[d]  (Sop.  1861) 
In  an  action  for  seducing  the  wife  of  the 
plaintiff,  the  opinion  of  a  witness  that  she  was 
not  furnished  with  a  house  suitable  to  live  in 
was  incompetent— Dallas  v.  Sellers,  17  Ind. 
479,  79  Am.  Dec.  489. 

[6]      (Sop.  1882) 

A  witness  cannot  be  asked'  his  opinion 
whether  a  person  heard  words  addressed  to 
him  in  witness'  hearing.— Dyer  v.  Dyer,  87  Ind. 
13. 

Cn  (App.  1892) 
In  an  action  against  a  railroad  company 
for  the  killing  of  cattle  by  defendant*s  train, 
where  one  of  plaintiffs  witnesses,  who  did  not 
see  the  cattle  on  the  track,  testified  to  indica- 
tions along  the  track  after  the  injury,  and  there 
was  opportunity  to  test  his  knowledge  by  cross- 
examination,  the  court  properly  permitted  him 
to  give  his  opinion  as  to  which  direction  the 
animals  were  thrown  when  struck  by  the  train, 
as  bearing  on  the  direction  the  train  was  run- 
ning.—Ohio  &  M.  R.  Co.  V.  Wrape,  4  Ind.  App. 
108,  30  N.  E.  427. 

[g]     (Sup.  1898) 

On  an  issue  whether  a  contract  for  tC  mu- 
nicipal improvement  was  obtained  through 
fraud,  the  opinion  of  a  witness  that  the  con- 
tract was  not  honest  is  inadmissible. — Maier  v. 
Boar<]  of  Public  Works  of  City  of  Evansville, 
51  N.  E.  233,  151  Ind.  197. 

[b]     (App.  1899) 

It  was  not  error  to  exclude  testimony  as 
to  whether  a  high-geared  bicycle  was  a  fast  or 
slow  running  bicycle,  the  witness  not  being 
shown  to  be  a  bicycle  expert.— F.  W.  <3ook 
Brewing  Co.  v.  Ball,  52  N.  R  1002,  22  Ind. 
App.  656. 

Fob  Cases  froic  Otheb  States. 

See  20  Ont.  Dig.  Evid.  ||  2220-2233. 


§475.  Personal  identity  and  eharaeter- 
isties. 

Conclusions  and  matters  of  opinion  or  facts, 

see  ante,  |  '471. 
Special    knowledge    as    to   subject-matter,    see 

ante,  f  474. 

[a]     (Sup.  1884) 

To  prove  fickle-mindedness,  a  witness  well 
acquainted  with  the  person,  though  not  an  ex- 
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pert,   may   testify.— Mills   v.    Winter,   94    Ind. 
329. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  2234,  2235. 
See,  also,  17  Cyc.  p.  132. 

§476.  Ase. 

Conclusions  and  matters  of  opinion  or  facts, 

see  ante,  $  471. 
Special    knowledge    as    to    subject-matter,    see 

ante,  §  474. 

[a]  A  witness  who  has  testified  to  the  person- 
al appearance  of  a  defendant  who  pleads  in- 
fancy at  the  time  of  making  the  contract  sued 
on  may  be  allowed  to  state  his  opinion  as  to 
the  age  of  the  defendant.— (Super.  1874)  Mc- 
Fadden  v.  Benson,  Wils.  527;  (Sup.  1875)  Ben- 
son V.   McFadden,    50  Ind.   431. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.   Evid.  §  2236. 
See,  also,  17  Cyc.  p.  98. 

§477.  Bodily  appearance  or  ooadition. 

Conclusions   and  matters  of  opinion  or  facts, 

see  ante,  §  471. 
Expert  testimony,  see  post,  |  309. 
Special    knowledge    as    to    subject-matter,    see 

ante,  $  474. 

[a]  (Sop.  1888) 

In  an  action  for  damages  for  injuries  in- 
curred while  a  passenger  on  defendant's  train, 
a  witness  testified  that  she  had  seen  the  plain- 
tiff several  times  just  after  the  injury,  and 
then  again  after  an  interval  of  about  a  month. 
Held  that,  after  describing  the  condition  of  the 
plaintiff,  it  was  competent  for  the  witness  to 
express  the  opinion  that  the  plaintiff  had  grown 
worse  in  the  interval.—Louisville,  N.  A.  &  C. 
R,  Co.  V,  Wood,  113  Ind.  544,  14  N.  E.  572,  16 
N.  E.  197. 

[b]  (Sop.  18S9) 

The  injury  sued  for  was  the  breaking  of 
plaintiffs  limb  by  catching  her  foot  in  a  hole 
in  the  sidewalk.  Plaintiff's  husband,  having 
testified  as  to  going  to  plaintiff's  assistance, 
taking  off  her  shoe,  and  to  the  doctor's  setting 
her  foot,  was  asked,  "Do  you  know  what  was 
the  matter  with  it?"  and  answered,  **I  think 
it  was  broken."  Held,  that  the  question  was 
properly  allowed.— City  of  Goshen  v.  England, 
119  Ind.  368,  21  N.  E.  977,  5  L.  R.  A.  253. 

[c]  (Sop.  1897) 

A  nonexpert  witness  may,  after  giving  as 
far  as  possible  the  facts  on  which  his  conclu- 
sion is  based,  state  the  condition  of  health  of  a 
person  whom  he  has  observed,  where  such  con- 
dition is  incapable  of  adequate  expression  ex- 
cept by  stating  a  conclusion. — Cleveland,  C,  C. 
&  St.  L.  R.  Co.  V.  Gray,  148  Ind.  266,  46  N. 
E.  675. 

[d]  In  a  personal  injury  action,  it  was  proper 
to  ask  plaintiff's  father  whether  her  injured 
arm  was  better  or  worse  than  it  was  six  months 


before,  where  he  had  testified  as  to  her  condi- 
tion at  the  times  covered  by  the  question,  and 
it  was  important  to  determine  whether  the  in- 
jury was  permanent.— (App.  1907)  Cleveland, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Hadley,  40  Ind.  App. 
731,  82  N.  R  1025;  (Sup.  1908)  Id.,  170  Ind. 
204,  82  N.  E.  1025,  84  N.  E.  13,  16  L.  R.  A. 
(N.  S.)  527. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  |$  2237-2241. 

See,  also,  17  Cyc.  p.  87. 

S  478.  Mental  eondition  or  eapaeitj. 

Conclusions   and   matters  of  opinion  or  facts, 

see  ante,  §  471. 
Expert  testimony,  see  post,  §  510. 
Facts   forming   basis    of   opinion,    see   post,    § 

501. 
Matters  directly  in  issue,  see  ante,  $  472. 
Special    knowledge    as    to    subject-matter,    see 

ante,  $  474. 
Testimony  of  subscribing  witnesses  to  will  as 

to  testator's  mental  capacity,  see  Wills,   § 

294. 

[a]     (Sup.  1893) 

In  an  action  involving  the  issue  whether 
a  person  is  of  '"unsound  mind  and  incapable  of 
managing  his  estate,"  presented  by  Rev.  St. 
1881,  §  2545,  a  witness  may  state  his  opinion 
as  to  the  mental  unsoundness  of  the  person, 
or  the  manifestations  thereof. — Hamrick  v. 
State  ex  rel.  Hamrick,  134  Ind.  324,  34  N. 
E.  3. 

For  Cases  from  Other  States, 

See  20  Cent.   Dig.   Evid.  $$  2242-2244; 

49  Cent.   Dig.  Wills,  §§  113-115. 
See,   also,    17  Cyc.   pp.  91,   130-152,   197; 

notes,  30  L.  R.  A.  C4,  38  L.  R.  A.  721. 

§481.  Dne  eare  and  proper  eondvot. 

Conclusions  and   matters  of  opinion  or  facts. 

see  ante,  §  471. 
Expert  testimony,  see   post,  §§  512-514. 
Facts  forming  basis  of  opinion,  see  post,  §  501. 
Matters  directly  in  issue,  see  ante,  §  472. 
Special    knowledge    as    to    subject-matter,    see 

ante,  §  474. 

[a]  (Sap.  1883) 

Upon  the  question  of  whether  plaintiff  was 
guilty  of  negligence  in  attempting  to  drive  over 
a  certain  defective  road,  the  opinions  of  wit- 
nesses are  inadmissible. — Town  of  Albion  v. 
Hetrick,  90  Ind.  545,  46  Am.  Rep.  230. 

[b]  (App.  1S92) 

The  answer  of  a  witness  who  measured  an 
opening  in  a  sidewalk,  in  response  to  a  question 
as  to  the  care  used  in  taking  the  measure- 
ments, that  he  *'was  called  to  go  and  measure 
it,  therefore  [he]  was  careful  in  measuring  it," 
although  a  conclusion,  is  not  a  ground  for  re- 
jecting his  evidence,  when  other  evidence  given 
by  him  informed  the  jury  how  the  measure- 
ments were  made.— Pennsylvania  Co.  v.  Frund, 
4  Ind.  App.  409,  30  N.  E.  1116. 
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[c]  (App.  1897) 

It  is  error  to  allow  a  witness  who  did  not 
see  the  accident,  but  was  at  the  scene  immedi- 
ately afterward,  to  illustrate  to  the  jury  how 
he  had  at  that  time  shown  to  others  what  his 
opinion  then  was  as  to  the  manner  in  which 
the  accident  might  have  happened.— Chicago  & 
B.  R.  Co.  V.  Lee  (Ind.  App.)  46  N.  E.  543,  17 
Ind.  App.  215. 

[d]  rApp.  1904) 

Defendant  asked  its  witness  what  the 
prices  plaintiff  received  would  indicate  as  to 
the  place  of  delivery,  and  asked  another  wit- 
ness, who  had  testified  to  his  knowledge  of  the 
manner  in, which  plaintiff  had  got  out  the  ties 
in  question,  whether  that  treatment  of  the  ties 
was  a  careful  way  of  handling  them.  Heidi 
that  objections  to  these  questions  were  properly 
sustained.— T.  J.  Moss  Tie  Co.  v.  Huff,  70  N. 
E.  86,  32  Ind.  App.  466. 

Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  Evid.  ||  2248-2254. 
See,  also,  17  Cyc  p.  94. 

§  483.  Nature,  eondition,  and  relation  of 
objeots. 

Conclusions  and   matters  of  opinion  or  facts, 

see  ante,  |  471. 
Matters  directly   in   issue,   see  ante,  {   472. 
Special    knowledge    as    to   subject-matter,    see 

ante,  |  474. 

[a]      (Sup.  1S6S) 

In  an  action  for  damages  caused  by  a  de- 
fectively constructed  sewer,  a  witness  who  is 
not  an  expert,  but  who  knows  the  facts,  may 
give  an  opinion  that  the  sewer  would  not  carry 
the  water  in  time  of  flood.— City  of  Indianap- 
olis V.  Buffer,  30  Ind.  235. 

[b]  (Sop.  1878) 

In  an  action  for  stock  killed  by  a  railroad, 
caused  by  their  entering  the  right  of  way  over 
an  insecure  fence,  plaintiff  may  inquire  of  com- 
petent witnesses  whether  the  fence  was  such  as 
good  husbandmen  usually  kept.— Louisville,  N. 
A.  &  C.  R.  Co.  V.  Spain,  61  Ind.  460. 

[c]  (Sop.  1884) 

The  opiniona  of  witnesses  as  to  whether  a 
railroad  could  be  properly  fenced  at  a  certain 
place  are  not  admissible  in  an  action  to  recov- 
er for  stock  killed  at  such  place.— Indiana,  B. 
&  W.  R.  Co.  v.  Hale,  93  Ind.  79. 

[d]  (Sop.  1898) 

A  witness  may  give  his  opinion  that  a 
worm  gearing  in  an  elevator  is  a  safe  appliance 
for  hauling  freight,  where  he  has  observed  such 
gearings,  though  he  is  not  an  expert,  since  the 
facts  cannot  be  placed  before  the  jury.— Sievers 
V.  Peters  Box  &  Lumber  Co.,  50  N.  E.  877, 
62  N.  E.  399,  151  Ind.  642. 

[e]  (Sup.  1906) 

In  an  action  for  injuries  to  a  pedestrian 
by  being  struck  by  a  street  car,  questions  *'that 
would  not  prevent  it,  would  it?"  and*'she  could 


step  off,  could  she  not,  and  prevent  the  col- 
lision?'* relating  to  the  condition  of  the  street 
adjacent  to  the  track  on  which  plaintiff  was 
walking  at  the  time  of  the  accident,  were  ob- 
jectionable in  form  as  calling  for  an  opinion  of 
the  witness.— Indianapolis  Traction  &  Terminal 
Co.  V.  Kidd,  167  Ind.  402,  79  N.  E.  347,  7  L. 
B,  A.  (N.  S.)  143. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.  Dig.  EWid.  |§  2256-2266. 

§485.  Value. 

Conclusions  and  matters  of  opinion  or  facts, 

see  ante,  $  471. 
Expert  testimony,  see  post,  §S  521-525. 
Facts  forming  basis  of  opinion,  see  post,  §  501. 
Matters  directly  in  issue,  see  ante,  §  472. 
Special    knowledge    as    to   subject-matter,    see 

ante,  |  474. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid,  §§  2271-2274. 
See,  also,  17  Cyc.  pp.  108-131. 

fi  486.  —  In  seneral. 

[a]  (Sap.  1876) 

The  fact  that  a  witness  who  tetsifies  to  the 
value  of  board  is  not  an  expert  cannot  consti- 
tute an  objection  to  his  evidence.— Chamness  v, 
Chamness,  53  Ind.  301. 

[b]  (App.  1891) 

On  questions  of  value,  a  nonprofessional  or 
ordinary  witness  may  testify  by  opinion. — 
Grave  y.  Pemberton,  29  N.  E.  177,  3  Ind.  App. 
71. 

Fob  Cases  fbom  Otheb  States, 

See     20    Cent.     Dig.     Evid.     §{    2271, 

2283-2280. 
See,  also,  17  C^c.  p.  108. 

§  487.-  —  Serriees. 

[a]  (Sup.  1880) 

In  a  suit  on  an  account  for  services, 
where  there  had  been  mutual  dealings  between 
the  parties,  held  not  error  to  permit  a  witness 
familiar  with  the  facts  to  testify  as  to  the  rel- 
ative value  of  services  and  commodities  which 
entered  into  such  mutual  account.— Johnson  v. 
Thompson,  72  Ind.  167,  37  Am.  Rep.  152. 

[b]  (Sap.  1886) 

The  opinion  of  a  nonexpert  witness  is  com- 
petent evidence  as  to  the  cost  of  the  work  in 
making  a  fill  by  a  landowner  along  a  right  of 
way  appropriated  by  a  railroad. — Terre  Haute 
&  L.  R.  Co.  V.  Crawford,  100  Ind.  550. 

[c]  (App.  1893) 

It  was  not  error  to  permit  plaintiff,  in 
an  action  for  nursing  a  sick  man,  after  describ- 
ing the  services  rendered,  to  testify  as  to  their 
value.— Storms  v.  Lemon,  7  Ind.  App.  435,  34 
N.  E.   644. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  $  2272. 

See,  also,  17  Cyc  pp.  116,  121,  126,  130. 
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1488.  —  Real  property. 

[a]  In  a  proceeding  to  condemn  land,  the  opin- 
ions of  competent  witnesses  as  to  value  of  the 
land  taken  are  admissible.— (Sup.  1875)  City  of 
Logansport  v.  McMillen,  49  Ind.  493;  (1882) 
Indianapolis,  D.  &  S.  R.  Co.  v.  Pugh,  85  Ind. 
279. 

[b]  (Sap.  1881) 

In  an  action  against  a  railroad  company 
for  damages  for  appropriating  land  for  a  right 
of  way,  the  opinion  of  a  witness  that  no  land  in 
the  neighborhood  could  be  bought  for  less 'than 
a  certain  sum  is  inadmissible. — Union  Kail- 
road  Transfer  &  Stockyard  Co.  y.  Moore,  80 
Ind.  458. 

[c]  (Sop.  19(M) 

In  an  action  for  pollution  of  the  waters  of 
a  stream,  where  witnesses  testified  from  their 
own  observations  that  before  the  establishment 
of  defendant's  mill  the  stream  flowed  pure  and 
clear  water,  and  that  after  the  defendant  began 
operating  the  mill  the  water  was  turbid  and 
polluted,  their  opinions  were  admissible  as  to 
what  the  rental  value  of  the  plaintiff's  premises 
would  have  been  during  the  years  the  pollution 
was  charged  to  have  continued  if  the  stream 
had  flowed  pure  water,  and  as  to  their  value 
in  the  condition  which  prevailed  from  the  time 
the  pollution  began  till  the  beginning  of  the 
suit.— Muncie  Pulp  Co.  v.  Martin,  ;72  N.  E. 
882,  164  Ind.  30. 

[d]  (Sop.  1906) 

In  an  action  for  damages  resulting  from 
a  deprivation  of  lateral  support  to  land,  it  was 
proper  for  qualified  witnesses  to  give  their 
opinion  of  the  value  of  plaintiff's  land  before 
and  after  the  injury.— Schmoe  v.  Cotton,  167 
Ind.  364,  79  N.  E.  184. 

[e]  (App.  1910) 

In  an  action  by  an  abutting  owner  against 
a  railroad  for  damages  from  the  construction 
of  its  road  along  a  street,  it  appeared  that  de- 
fendant laid  its  track  in  December,  1905,  but 
that  the  road  was  not  connected  up  and  cars 
running  over  the  same  till  July,  1906.  Nu- 
merous witnesses  for  plaintiff  testified  without 
objection  to  their  opinion  of  the  value  of  his 
property  before  the  road  was  constructed  and 
its  value  thereafter  when  cars  were  running. 
After  this  testimony  was  admitted  without  ob- 
jection, plaintiff  was  permitted,  over  objection, 
to  give  his  opinion  on  the  state  of  facts.  Held, 
that  this  was  not  error,  as  the  measure  of  his 
damages  was  the  difference  caused  in  the  mar- 
ket value  of  his  property  by  the  construction  of 
the  road,  and  it  was  not  constructed  till  its 
parts  were  connected  so  that  cars  could  run 
over  it,  and  proof  of  market  value  immediately 
before  commencing  construction,  and  market 
value  after  the  road's  completion  and  operation, 
tended  to  show  how  it  was  affected  by  the  con- 
struction, and  if  the  evidence  tended  in  any  de- 
gree, however  small,  to  establish  the  fact,  it 
was  competent— Indianapolis  Southern  R.  Co. 
V.  Shea,  90  N.  E.  329. 


Fob  Cases  from  Other  States, 
See  20  Cent,  Dig.  Evid.  {  2273. 
See,  also,  17  Cyc.  pp.  115,  119,  124,  129. 

§  489*  — -  Personal  property. 

ta]  (App.  1898) 
A  witness  who  had  some  knowledge  of  the 
value  of  mill  machinery,  and  of  the  machinery 
in  question,  was  competent  to  testify  as  to  its 
value,  although  he  was  not  an  expert— Fox  v. 
Cox,  50  N.  E.  92,  20  Ind.  App.  61. 

Fob  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2274. 
See,  also,  17  Cyc.  pp.  113,  116,  124,  129. 

§491.  Time. 

Conclusions  and  matters  of  opinion  or  facts, 

see  ante,  {  471. 
Matters  directly  in  issue,  see  ante,  i  472. 
Special    knowledge    as    to    subject-matter,    see 

ante,  §  474. 

[a]  (Sop.  1881) 
While  the  question  as  to  what  constitutes 
a  reasonable  time  where  the  facts  are  undisput- 
ed is  one  of  law  for  the  court,  the  court  may  re- 
ceive evidence  of  persons  having  peculiar 
knowledge  concerning  the  matter  out  of  which 
the  situation  arises  as  to  what  would  constitute 
a  reasonable  time  under  the  circumstances  of 
the  case.— Niagara  Fire  Ins.  Co.  v.  Greene,  77 
Ind.  590. 

For  Cases  froic  Other  States, 
See  20  Cent.  Dig.  Evid.  {  2209. 
See,  also,  17  Cyc.  p.  107. 

S  492.  Bate  of  speed. 

Competency  of  experts,  see  post,  |  539^. 
Conclusions  and  matters  of  opinion  or  facts,  see 

ante,  |  471. 
Special    knowledge    as    to   subject-matter,    see 

ante,  f  474. 

Fob  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  227a 
See,  also,  17  Cyc.  p.  105. 

§  493.  Cavse  and  efPeet. 

Conclusions  and  matters  of  opinion  or  facts,  see 

ante,  §  471. 
Expert  testimony,  see  post,  ||  526-528. 
Matters  directly  in  issue,  see  ante,  S  472. 
Special    knowledge    as    to   subject-matter,    see 

ante,  §  474. 

[a]  (Sap.  1842) 

In  a  case  of  trespass  for  an  assault  and 
battery,  it  was  held  that  the  plaintiff  had  no 
right,  on  the  trial,  to  ask  a  witness  whether,  in 
his  opinion,  the  fight  would  have  occurred  if  de- 
fendant had  informed  the  plaintiff  that  he  had 
a  knife.— Reese  v.  Bolton,  6  Blackf.  185. 

[b]  (Sup.  1881) 

In  an  action  for  damages  for  raising  a 
milldam,  so  as  to  back  water  on  and  drown 
plaintiff's  wheel,  a  witness,  not  an  expert,  may 
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state  what  effect  the  backwater  produced  upon 
the  power  of  the  wheel.— Williamson  v.  Ying- 
ling,  80  Ind.  379. 

[c]  (Sup.  1882) 
A  nonexpert  witness  who  is  familiar  with 
the  facts  and  who  states  them  to  the  jnry  may 
express  an  opinion,  where  the  case  is  one  in 
which  it  is  proper  to  admit  opinion  evidence, 
as,  where  a  witness  had  stated  in  detail  the 
number  of  acres  in  the  vicinity  of  a  ditch  and 
had  given  its  size  and  location,  it  was  proper 
to  permit  him  to  state  what  effect,  if  any, 
the  drainage  of  the  wet  land  would  have  on  the 
public  wealth  of  the  community.— Bennett  v. 
Meehan,  83  Ind.  566,  43  Am.  Rep.  78. 

[d]  (Sup.  1885) 

The  opinions  of  a  petitioner's  witnesses  as 
to  whether  or  not  the  proposed  drain  would  i>e 
of  public  utility,  benefit  any  highway,  or  bene- 
fit or  damage  the  land  of  her  remonstrator  is 
incompetent— Meranda  v.  Spurlin,  100  Ind.  380. 

[e]  (App.  1900) 

In  an  action  for  damages  caused  by  a  fire 
communicated  from  a  fire  on  a  railroad  right 
of  way  to  a  building,  an  opinion  of  a  witness  as 
to  what  set  the  building  on  fire  is  inadmissible. 
—Chicago  &  B.  I.  R.  Co.  v.  Ross,  56  N.  B. 
451,  24  Ind.  App.  222. 

(n  (App.  1906) 
In  proceedings  for  the  laying  out  of  a  high- 
way a  witness  was  asked  as  to  whether  certain 
land  would  be  affected  by  the  highway — whether 
it  would  be  made  better  or  worse— and  the  wit- 
ness answered  that  he  thought  it  would  advance 
the  price.  Held^  that  such  question  and  answer 
were  improper.— Pichon  v.  Martin,  73  N.  B. 
1009,  35  Ind.  App.  167. 

Fob  Cases  fboic  Other  States, 

See  20  Cent.  Dig.  Evid.  §$  2275-2282. 
See,  also,  17  Qyc.  p.  99. 

S404.  Damases. 

Competency  of  experts,  see  post,  $  543%. 
Conclusions  and  matter  of  opinion  or  facts,  see 

ante,  §  471. 
Expert  testimony,  see  post,  |$  530-534. 
Facts  forming  basis  of  opinion,  see  post,  |  501. 
Matters  directly  in  issue,  see  ante,  §  472. 
Special    knowledge    as    to    subject-matter,    see 

ante,  f  474. 

Fob  Cases  fboic  Other  States, 

See  20  Cent.  Dig.  Evid.  M  2283-2289. 

1 495.  —  la  ceneral. 

[a]  (Sop.  1871) 

A  witness,  ordinarily,  may  not  be  asked  to 
state  the  amount  of  damage  suffered.— Bissell 
V.  Wert,  35  Ind.  54. 

[b]  (Sap.  1878) 

In  an  action  to  recover  damages  for  a 
tort,  the  opinion  of  a  witness  as  to  the  amount 


of  damages  resulting  from  the  tort  is  inadmis- 
sible. The  jury  must  make  the  estimate  from 
the  facts  proved.— Noah  v.  Angle,  63  Ind.  425. 

[c]     (App.  1906) 

In  an  action  for  damages  for  a  nuisance 
consisting  of  a  sewer  and  reservoir,  it  was  error 
for  the  court  to  permit  a  witness  to  answer 
a  question,  *'What  was  the  damages  sustained 
by  reason  of  that  sewer?*'  and  state  that  the 
witness  would  put  the  damage  at  |1,000.— City 
of  Huntington  v.  Stemen,  77  N.  E.  407,  37 
Ind.  App.  553. 

Fob  Cases  fbom  Othbb  States, 
See  20  Cent.  Dig.  Evid.  |  2283. 

i  496.  ^—  laJiiTies  to  tlie  peraoa. 

[a]  (Sup.  1880) 
A  verdict  of  |2,<KX)  was  set  aside,  where 
plaintiff  was  allowed  to  state  his  estimate  of 
the  amount  of  damages  he  had  sustained  on  ac- 
count of  the  injuries  received,  although  he 
placed  such  estimate  at  $5,000.— Ohio  &  M. 
R.  Co.  V.  Nickless,  71  Ind.  271. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  2284. 

5  497.  —  InJuHes  to  property. 

[a]  In  proceedings  to  assess  damages  caused 
by  the  appropriation  of  land  for  railroad  pur- 
poses, the  opinions  of  witnesses  as  to  the 
amount  of  damages  sustained  by  a  landowner 
are    incompetent— <Sup.    1858)    Evansville,    I. 

6  C.  Straight  Line  R.  Co.  v.  Fitzpatrick,  10 
Ind.  120;  (1858)  Same  v.  Stringer,  Id.  551; 
(1877)  Baltimore,  P.  &  C.  R.  Co.  v.  Johnson, 
59  Ind.  247. 

n>]    (Sop.  1858) 

Where  persons  are  shown  to  be  famil- 
iar with  the  value  of  the  particular  piece  of 
land  across  which  the  railroad  has  been  built, 
they  may  testify  as  to  the  value  of  such  tract 
immediately  before  the  location  of  the  road, 
and  the  value  thereof  immediately  afterwards. 
— E5vansville,  I.  &  C.  Straight  Une  R.  Co.  v. 
Cochran,  10  Ind.  5G0. 

[c]  (Sup.  1862) 

In  an  action  to  recover  from  a  railroad 
company  damages  for  injury  to  defendant's 
ferry  caused  by  the  construction  of  defend- 
ant's road  and  bridge,  evidence  of  a  witness 
as  to  what,  in  his  opinion,  was  the  amount 
of  damage  occasioned  to  defendant's  ferry  by 
reason  of  bars  produced  by  the  piers  of  de- 
fendant's bridge,  and  by  reason  of  obstructions 
caused  by  the  piers  and  abutments  of  the  bridge 
to  the  passage  of  the  ferry  boat,  is  inad- 
missible, as  a  conclusion.— New  Albany  &  S.  R. 
Co.  V.  Huff,  19  Ind.  315. 

[d]  (Sop.  1870) 

On  the  trial  of  an  action  for  waste,  the 
value  of  the  farm  as  an  inheritance  in  its 
dilapidated  condition,  and  what  its  value  would 
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have  been  had  it  been  kept  in  a  proper  state 
of  repair  and  cultivation,  were  properly  shown 
by  the  opinions  of  witnesses  who  from  per- 
sonal knowledge  of  the  farm  were  qualified  to 
judge.— Ferguson  v.  Stafford,  33  Ind.  162. 

[6]       (Sop.  1875) 

On  the  trial  of  a  proceeding  by  a  city  to 
condemn  certain  land  for  the  purposes  of  a 
street,  it  is  improper  to  ask  a  witness  the 
value  of  the  strip  of  land  appropriated,  con- 
sidered with  reference  to  the  manner  the  appro- 
priation affected  the  remainder  of  the  land.— 
City  of  Logansport  v.  McMillen,  49  Ind.  493. 

In  proceedings  to  condemn  lands,  the  opin- 
ion of  a  witness  as  to  the  damages  to  the  resi- 
dae  of  the  land  is  inadmissible.— Id. 

[f]  (Sop.  1877) 

In  proceedings  to  assess  damages  caused 
by  the  appropriation  of  land  for  railroad  pur- 
poses, a  question  which  asks  a  witness  how 
much  less  a  farm  would  be  worth  by  rea- 
son of  the  construction  of  a  railroad  across  it 
is  improper,  as  an  indirect  mode  of  obtaining 
the  opinion  of  the  witness  as  to  the  amount  of 
damages.— Baltimore,  P.  &  C.  R.  Co.  v.  John- 
son, 59  Ind.  247. 

[g]  (Sup.  1877) 

In  a  proceeding  to  assess  damages  for 
appropriation  of  land  to  a  railroad  company, 
the  owner  cannot,  in  testifying,  give  his  opin- 
ion as  to  the  amount  of  damages.— Baltimore, 
P.  &  C.  R.  Co.  V.  Johnson,  59  Ind.  480 ;  Same 
V.  Stoner,  Id.  579. 

[h]    (Sap.  1881) 

In  an  action  for  setting  fire  to  land,  a 
witness  cannot  state  that  the  damage  amounted 
to  a  certain  number  of  dollars  per  acre.— Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  Hixon,  79  Ind.  111. 

[i]  (Sop.  1882) 
In  proceedings  to  condemn  land  for  high- 
way purposes,  the  opinions  of  witnesses  are  in- 
admissible to  show  the  benefits  or  damages 
which  may  result  therefrom,  or  to  show  the 
different  values  of  lands  with  and  without 
the  highway. — Hagaman  v.  Moore,  84  Ind. 
406. 

[J]  (Sop.  1882) 
In  fixing  the  difference  in  the  value  of 
horses  at  a  particular  time  as  compared  with 
the  period  a  few  weeks  before,  when  they  were 
injured,  witness  may  be  asked  to  state  the  dif- 
ference.—Bow  lus  V.  Brier,  87  Ind.  391. 

[k]      (Sup.  1884) 

In  an  action  for  damages  to  land  sus- 
tained by  the  construction  of  a  drain,  the  opin- 
ion of  a  witness  acquainted  with  the  land  as  to 
its  value  with  or  without  the  drain  is  admis- 
Bible.— Yost  v.  Conroy,  92  Ind.  464,  47  Am. 
Rep.  156. 

[1]     (Sop.  1888) 
In  an  action  for  damages  against  a  munic- 
ipal corporation  for  injuries  sustained  by  rea- 


son of  the  change  of  grade  of  a  street,  the  opin- 
ions of  witnesses  as  to  the  value  of  the  prop- 
erty before  and  after  the  change  are  admissible. 
—City  of  Lafayette  v.  Nagle,  113  Ind.  425,  15 
N.  B.  1. 

[m]     (Sop.  1888) 

A  qualified  witness  may  state  the  dif- 
ference in  value  between  a  car  as  it  was  after 
it  was  repaired  and  as  it  was  before  it  was 
injured.— New  York,  C.  &  St.  L.  R.  Co.  v. 
Grand  Rapids  &  I.  R.  Co.,  116  Ind.  60,  18  N. 
E.  182. 

[n]    (Sop.  1892) 

In  highway  proceedings,  the  opinions  of 
witnesses  as  to  the  market  value  of  a  remon- 
strant's land,  abutting  thereon,  without  the 
road,  and  its  market  value  with  it,  are  admis- 
sible.—Hire  V.  Kniseley,  130  Ind,  295,  29  N. 
B.  1132. 

[o]     (App.  1893) 

Opinion  evidence  is  admissible  as  to  dam- 
ages to  land  whose  soil  is  burned  by  fires  neg- 
ligently set  by  a  railroad  company. — Chicago  &, 
E.  R.  Co.  V.  Smith,  6  Ind.  App.  262,  33  N. 
E.  241. 

[Pl      (App.  1895) 

In  an  action  against  a  railroad  for  in- 
juries to  land,  caused  by  its  negligence  in  con- 
structing drains  across  its  roadbed,  so  as  to 
cause  surface  water  to  back  on  plaintiff^s  land, 
the  value  of  the  land  before  and  after  such  in- 
jury may  be  proven  by  the  opinions  of  wit- 
nesses.—Louisville,  N.  A.  &  C.  R.  Co.  V. 
Sparks,  12  Ind.  App.  410,  40  N.  E.  546. 

In  an  action  for  injuries  to  plaintiff's 
crops,  the  measure  of  damages  is  the  difference 
in  the  value  of  the  crops  with  and  without  the 
injuries,  and  therefore  it  is  error  to  permit  a  wit- 
ness to  state  his  opinion  as  to  the  extent,  in  dol- 
lars and  cents,  of  such  ''injuries,"  as  in  arriving 
at  his  conclusion  he  may  have  considered  mat- 
ters  not  lawfully  elements  of  damages. — Id. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §§  2285-2288. 

§  498.  ^»-  Breach  o%  eontraet. 

[a]  (Sap.  1867) 

It  was  not  competent  for  witness  to  state 
what  damages  resulted  from  the  omission  sf 
the  defendant  to  perform  a  contract  sued  on, 
that  being  a  conclusion  which  the  jury  is  to 
draw  from  the  facts.— Mitchell  v.  Allison,  2^ 
Ind.  43. 

[b]  (Sop.  1871) 

Where  damages  are  claimed  for  a  breach 
of  a  contract  by  reason  of  the  unskillful  sow- 
ing of  clover,  it  is  not  competent  to  ask  a  wit- 
ness the  amount  of  damages  sustained  by  such 
unskillful  sowing,  as  the  witness  must  state 
the  facts,  from  which  the  court  or  jury  may 
determine  the  damages.— Bissell  v.  Wert,  35 
Ind.  54. 
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[c]  (App.  1898) 
On  ao  issue  as  to  damages  from  failure  of  a 
lessor  to  make  certain  repairs,  the  lessee  and 
her  husband  cannot  give  their  opinions  as  to 
what  the  damage  was.— Ross  ▼.  Stockwell,  49 
N.  E.  50,  19  Ind.  App.  86. 

Fob  Cases  fboic  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §  2289. 

§  498^.  Determination    of    question    of 
eompetenoj. 

[a]  (Sup.  1868) 

On  the  trial  of  an  action  by  commission 
merchants  for  overadvances,  the  court  sup- 
pressed the  answer  to  the  following  question 
in  a  deposition:  **State  what  would  be  the 
duty  of  a  commission  merchant  in  this  city,  by 
the  custom  of  trade  here,  in  reference  to  the 
sale  of  a  lot  of  lard,  upon  the  receipt  from  the 
owner  of  such  letters  as  are  hereto  attached, 
and  marked,  *Eh±ibits  A  and  B,' "  No  such 
letters  as  were  set  forth  in  the  exhibits  were 
introduced  on  the  trial.  Held,  that  this  was 
sufficient  to  justify  the  court  in  excluding  the 
answer,  even  if  there  were  no  legal  objection  to 
a  witness  placing  a  construction  upon  a  writ- 
ten paper.— Huston  ▼.  Roots,  30  Ind.  461. 

[b]  (App.  1898) 

Unless  there  is  no  evidence  tending  to 
prove  the  qualification  of  witness  to  testify  as 
to  value,  or  a  palpable  abuse  of  discretion, 
the  court's  conclusion  as  to  the  admissibility  of 
her  testimony  thereof  will  not  be  disturbed.— 
Fredericks  v.  Sault,  49  N.  E.  909,  19  Ind.  App. 
604. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  |S  2290,  2291. 

I  499.  Examination  of  witnesees* 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  $$  2290-2307. 
See,  also,   17  Cyc.  pp.  242-255;    note,  39 
L.  R,  A.  305. 

§  500.  ^—  Testimony  in  general. 

[a]  (Sop.  18n) 
In  a  contest  of  a  will  on  the  ground  of  in- 
sanity or  unsoundness  of  mind  of  the  testator, 
a  witness  who  had  testified  that  he  had  known 
the  testator  intimately  for  many  years,  that  he 
had  officiated  at  the  marriages  of  all  the  testa- 
tor's children  but  one,  that,  he  knew  him  in 
church  and  had  been  with  him  many  times,  was 
asked  the  following  questions :  *'What  impres- 
sion did  the  facts  stated  by  you  make  upon  you 
as  to  the  soundness  of  the  testator's  mind? 
Answer.  From  the  facts  which  I  have  detailed 
there  was  no  impression  made  on  my  mind  as 
to  the  testator's  sanity.  Second.  From  the 
facts  stated  by  you,  what  is  your  opinion  as  to 
the  soundness  of  the  testator's  mind?"  There 
was  no  answer  to  this  question  in  the  record. 
**Third.  At  the  time  of  your  intercourse  with 
the  testator  what  was  your  opinion  of  the 
soundness  of  his  mind,  judging  from  the  facts 


yon  have  stated  to  the  jury?  Answer.  I  had 
formed  no  other  opinion  than  that  he  was  a 
man  of  sound  mind."  Held,  that  the  questions 
were  all  proper.— Rush  v.  Megee,  36  Ind.  69. 

[b]  (Sop.  1880) 

Where,  in  replevin  proceedings,  the  witness 
has  testified  as  to  the  value  of  the  property  in 
controversy,  he  may  be  asked  a  hypothetical 
question  for  the  purpose  of  testing  the  accuracy 
of  his  judgment  as  to  the  value  of  the  property. 
— GeisendorflE  v.  Eagles,  5  K  E.  743,  106  Ind. 
38. 

[c]  (Sop.  1885) 

A  witness  may  not  be  asked  how  a  ma- 
chine works.  In  comparison  with  other  ma- 
chines not  seen  by  the  jury,  nor  admitted  to 
be  true  standards  of  excellence.— McCormick 
Harvesting  Mach.  Co.  y.  Gray,  100  Ind.  285. 

[d]  (App.  1891) 

In  an  action  for  work  and  labor  per- 
formed, it  is  proper  for  plaintiff  to  put  to 
ordinary  witnesses  hypothetical  questions  In 
regard  to  the  value  of  -  the  services  alleged  to 
have  been  performed. — Grave  v.  Pemberton, 
3  Ind.  App.  71,  29  N.  E.  177. 

[e]  (App.  1896) 

Plaintiff  paid  his  fare,  and  received  a  re- 
bate ticket  from  the  conductor,  and  when  again 
asked  for  a  fare  he  refused  to  pay;  but  he 
did  not  show  the  rebate  ticket,  and  he  was 
ejected.  Held,  that  the  question,  "Don't  you 
know  that  if  you  had  produced  that  ticket  it 
would  have  stopped  all  trouble  between  you?" 
was  objectionable  as  calling  for  plaintiff's  opin- 
ion as  of  the  time  of  the  trial.— Louisville,  N. 
A.  &  C.  R.  Co.  V.  Goben,  15  Ind.  App.  123, 
42  N.  E.  1116,  43  N.  E.  890. 

Fob  Cases  fbok  Other  States, 

See  20  Cent.  Dig.  Bvid.  §§  2290,  2291. 

§  501.  —  Facts  forming  basis  of  opin- 
ion. 
[a]     (Sap.  1839) 

The  opinion  of  a  witness,  not  being  a  medi- 
cal man,  as  to  a  person's  insanity,  is  not  admis- 
sible evidence,  unless  the  facts  on  which  it  is 
based  have  come  under  his  own  observation, 
and  unless  he  state  those  facts  to  the  jury.— 
Doe  ex  dem.  Sutton  v.  Reagan,  5  Blackf.  217, 
33  Am.  Dec.  466. 

[b]  Opinions  of  nonexpert  witnesses  as  to  the 
mental  capacity  or  sanity  of  another  must  be 
accompanied  by  a  statement  of  the  facts  on 
which  such  opinions  are  based.- (Sup.  1854) 
Ken  worthy  v.  Williams,  5  Ind.  375;  (18  <  9) 
State  ex  rel.  Nave  v.  Newlin,  69  Ind.  108; 
(1890)  Burkhart  v.  Gladish,  24  N.  E.  118,  12*^ 
Ind.  337;  (1896)  Rarick  v.  Ulmer,  42  N.  B. 
1099,  144  Ind.  25. 

[c]     (Sop.  1870) 

In  replevin,  it  is  error  to  permit  a  wit- 
ness to  give  his  opinion  as  to  the  amount  of 
damages  suffered  by  plaintiff  by  reason  of  th<: 
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detention  of  the  property  by  defendant,  without 
stating  any  facts  upon  which  he  based  such 
opinion.— Kirkpatrick  v.  Snyder,  33  Ind.  169. 

[d]     (Sup.  1876) 

Where  the  value  of  property  is  an  issue 
in  a  cause,  any  witness  acquainted  with  such 
property  may  testify  as  to  its  value,  stating 
also  the  facts  upon  which  he  bases  his  opinion. 
— Holten  V.'  Board  of  Com'rs  of  Lake  County, 
55  Ind.  194. 

[6]      (Sap.  1885) 

A  nonexpert  witness  must,  in  giving  an 
opinion,  state  the  facts  upon  which  that  opin- 
ion is  based,  as  far  as  possible. — Carthage  Turn- 
pike Co.  V.  Andrews,  102  Ind.  138,  1  N.  E. 
364,  52  Am.  Rep.  653. 

[f]  (Sup.  1888) 

Witnesses  not  experts  may  give  their  opin- 
ions as  to  the  sanity  of  one  with  whom 
they  were  not  intimately  acquainted,  where 
they  disclose  the  facts  on  which  their  opinions 
are  based,  and  may  relate  acts  and  declarations 
of  the  person  alleged  to  be  insane;  but  such 
declarations  should  not  have  any  effect,  except 
on  the  issue  of  sanity. — Johnson  v.  Culver,  116 
Ind.  278,  19  N.  E.  129. 

[g]  (Sop.  1890) 

A  witness,  whatever  may  be  his  ex- 
perience, cannot  testify  as  to  whether  or  not 
the  maintenance  of  a  cattle  guard  at  a  par- 
ticular place  would,  in  his  opinion,  increase 
the  danger  to  the  company*s  trainmen,  without 
first  giving  the  facts  on  which  the  opinion  is 
based.— Pennsylvania  Co.  v.  Mitchell,  124  Ind. 
473,  24  N.  E.  1065. 

[h]  (Sup.  1891) 
A  nonexpert  witness  cannot,  for  the  pur- 
pose of  proving  that  a  person  was  conscious,  be 
asked  to  state  whether  or  not  such  person, 
when  conversing  with  him,  appeared  conscious 
of  what  he  was  talking  about,  but  should  be 
first  asked  to  state  the  facts  on  which  his 
opinion  is  based,  and  then  the  question  should 
be  framed  so  as  to  call  for  an  opinion  based  on 
such  facts. — Pennsylvania  Co.  v.  Newmeyer, 
129  Ind.  401,  28  N.  E.  860. 

[1]  (Sop.  1893) 
In  estimating  the  damage  caused  to  a 
farm  by  establishing  a  highway  across  it,  it  is 
proper  to  allow  proof  of  the  market  value  of 
the  entire  farm  without  the  highway  and  such 
value  with  the  highway,  without  first  having  the 
witnesses  state  the  basis  on  which  they  estimate 
such  values,  since  such  basis  may  be  ascer- 
tained on  cross-examination. — Goodwine  v. 
Evans,  134  Ind.  262,  33  N.  E.  1031. 

m  (App.  1894) 
Plaintiff  was  properly  permitted  to  state 
to  the  jury  that  his  farm  was  worth  ^1,200  less 
after  than  before  the  fire,  and  to  give  the  rea- 
sons for  his  opinion. — Chicago  &  E.  U.  Co.  v. 
Kern,  9  Ind.  App.  505,  36  N.  E.  381. 


[k]     (Sop.  1896) 

Nonexpert  witnesses  may  give  their  opin- 
ions, in  an  action  for  personal  injuries,  as  to 
the  industrious  habits  and  physical  ability  of 
plaintiff  before  the  injury,  where  they  state,  as 
far  as  possible,  the  facts  and  observations  on 
which  they  are  based.— Louisville,  N.  A.  &  C. 
R.  Co.  V.  Miller,  141  Ind.  533,  37  N.  E.  343. 

A  nonexpert  witness  may  give  his  opinion 
if  he  states  as  far  as  possible  the  facts  and  ob- 
servations on  which  it  is  based. — Id. 

[I]  (Sop.  1895) 
Conversations  with  testator  on  the  subject 
of  wills,  had  four  years  before  the  execution 
of  the  will  in  controversy,  are  admissible  as 
the  basis  of  opinion  of  a  nonexpert,  testifying 
as  to  the  testamentary  capacity  of  the  testator, 
—Bower  v.  Bower,  142  Ind.  194,  41  N.  B.  523. 

[m]      (Sop.  1896) 

On  an  issue  of  the  mental  condition  of  a 
person,  opinion  evidence  is  admissible  when  the 
facts  on  which  the  opinion  is  based  are  given, 
and  such  facts  show  that  witness  is  acquainted 
with,  has  had  opportunity  to  observe,  and  has 
observed,  such  person.— Stumph  v.  Miller,  142 
Ind.  442,  41  N,  E.  812. 

[n]  '  (App.  1895) 
A  nonexpert  witness  may  give  an  opin* 
ion  as  to  the  general  health  and  physical  condi- 
tion of  another,  if  the  facts  on  which  the  opin- 
ion is  based  are  within  his  personal  knowledge, 
and  have  been  first  stated.— Louisville,  N.  A.  & 
C.  R.  Co.  V.  Holsapple,  12  Ind.  App.  301,  38 
N.    E.    1107. 

[o]      (App.  1895) 

In  an  action  on  an  insurance  policy  by 
the  assignee  of  the  insured  property  and  the 
policy,  it  is  not  error  to  allow  a  witness  to  be 
asked  if  he  knew  whether  a  sale  had  been  made 
to  plaintiff,  and  to  state  how  he  knew  it,  since 
the  facts  on  which  his  knowledge  is  based  may 
be  brought  out  on  cross-examination. — ^Indiana 
Ins.  Co.  of  Indianapolis  v.  Glenn,  13  Ind.  App. 
534,  40  N.  E.  151;  Indiana  Ins.  Co.  of  Ft. 
Wayne  v.  Same,  13  Ind.  App.  690,  40  N.  E. 
152. 

[p]      (Sop.  1906) 

On  the  issue  of  the  mental  capacity  of 
testator,  a  question  asked  a  witness,  **From 
what  you  have  stated,  from  what  you  have 
seen  of  [testator],  will  you  tell  the  jury  as  to 
what  you  think  as  to  his  being  of  sound  or  un- 
sound mind  during  those  10  years  you  knew 
him?*'  was  intended  to  elicit  the  opinion  of  the 
witness  upon  the  facts  gathered  from  his  ac- 
quaintance with  and  observation  of  the  testator 
for  10  years,  and  detailed  to  the  jury  in  his  pre- 
vious testimony,  and  did  not  violate  the  rule 
that  an  opinion  sought  must  be  limited  to  the 
facts  and  appearances  detailed  to  the  jury. — 
Swygart  v.  Willard,  76  N.  E.  755,  166  Ind.  25. 

In  an  action  to  contest  a  will  it  is  proper 
to  instruct  that  lay  witnesses  can  give  opin- 
ions  as  to  testator's  sanity  only  on  facts  de- 
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tailed  by  them,  and  that  the  jury  are  not  bound 
by  such  opinions,  but  may  examine  the  facts 
stated  and   reach  their  own  conclusion.— Id. 

[q]     (App.  1910) 

A  nonexpert  may  give  his  opinion  as  to 
the  mental  condition  of  a  person  in  connection 
with  a  statement  of  facts  on  which  it  is  based, 
provided  the  facts  show  him  to  be  acquainted 
with  the  person  and  to  have  had  an  opportun- 
ity to,  and  did,  observe  him,  and  from  these 
statements  of  facts  the  jury  must  determine 
what  weight  shall  be  given  to  the  testimony  of 
the  witness.— Wiseman  v.  Gouldsberry,  91  N. 
B.  616. 

Fob  Gas£8  fboic  Otheb  States, 

See  20  Cent.   Dig.   Evid.  §§  2292-2305; 

49  Cent.  Dig.  Wills,  §  118. 
See,  also,  16  Cyc  p.  1159,  17  Cyc.  pp.  249, 

250;  note,  38  L.  R.  A.  733. 


I  502.  —  CroM-ezamination  and  re-ez- 
aminatioa. 

[a]  (Sop.  1886) 
Where  a  witness  gave  his  opinion  as  to  the 
age  of  plaintiff,  it  was  proper  on  cross-examina- 
tion to  allow  him  to  be  asked  to  guess  at  the 
age  of  the  bystander,  and  then  to  call  such 
bystander  to  prove  what  his  age  actually  was. — 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Falvey,  104 
Ind.  409,  3  N.  E.  389,  4  N.  E.  908. 

[b]    (App.  1909) 

Where  a  witness,  on  his  examination  in 
chief,  testified  to  his  acquaintance  with  a  de- 
ceased grantor,  to  conversations  had  with  him, 
and  on  such  facts  expressed  an  opinion  as  a 
nonexpert  as  to  the  mental  soundness  of  the 
grantor,  a  question  on  cross-examination  wheth- 
er the  fact  that  the  grantor  had  deeded  all  his 
real  estate  to  his  two  sons,  leaving  four  daugh- 
ters and  a  grandchild  without  anything,  would 
make  an  impression  on  the  mind  of  a  witness 
as  to  the  mental  soundness  of  the  grantor,  was 
improper  cross-examination,  because  not  re- 
lated to  facts  given  in  the  examination  in  chief. 
— Conklin  v.  Dougherty,  89  N.  E.  893. 

Fob  Cases  fbom  Otbeb  States. 

See  20  Cent.  Dig.  Evid.  §§  2306,  2307. 


(B)  SUBJECTS  OF  EXPERT  TESTIMONY. 

Effect  of  expert  testimony,  see  post,  |  571. 
In  criminal  prosecutions,  see  Cbiminal  Law, 

IS  468-475. 
Scope  and  sufficiency  of  objections  to  admission 

of  expert  testimony,  see  Tbial,  |  84. 


I  505.  Matter!  of  opinion  or  facts* 
[a]     (Sup.  1884) 

An  expert  may  not  only  give  opinions,  but 
may  state  facts  which  are  the  result  of  scientific 
knowledge  or  professional  skill.— Jones  v.  An- 
gell,  95  Ind.  37a 


[b]  (8«p.  1900) 

The  negative  answer  of  an  expert  witness 
to  a  question  as  to  whether,  on  the  day  of  his 
execution  of  his  will,  such  testator  was  or  was 
not  ''laboring  under  an  insane  delusion,  or  any- 
thing of  that  kind,"  is  not  objectionable  as  be- 
ing a  statement  of  fact,  and  not  the  expression 
of  an  opinion.— Stevens  v.  Leonard,  56  N.  E. 
27,  154  Ind.  67,  77  Am.  St.  Rep.  446. 

[c]  (App.  1906) 

In  an  action  for  personal  injuries,  the  tes- 
timony of  a  physician  that,  as  he  observed  it, 
the  person  injured  suffered  quite  a  good  deal, 
was  not  objectionable  as  a  conclusion  of  the 
witness.— Indianapolis  &  M.  R.  T.  Co.  v.  Reed- 
er,  76  N.  B.  816,  37  Ind.  App.  262. 

Fob  Cases  fbom  Otheb  States. 
See  20  Cent.  Dig.  Evid.  $  2308. 

§  506.  Matter*  directly  in  ieene. 
[a]  (App.  1901) 
It  was  proper,  in  an  action  for  injuries 
due  to  the  breaking  of  a  pulley,  to  permit  an 
expert  to  testify  that  a  pulley  exhibited  to 
him,  and  similar  to  the  alleged  insufficient  pul- 
ley, was  not  suitable  for  certain  work,  the  suf- 
ficiency of  the  pulley  being  only  one  of  several 
questions  before  the  jury.— Indiana  Bituminous 
Coal  Co.  V.  BufiEey,  62  N.  E.  279,  28  Ind.  App. 
108. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  2309. 

§  507.  Matter!  of  eommon  knowledse  or 
obeerration. 

[a]  (Sap.  1881) 

In  an  action  against  a  city  for  injuries 
caused  by  a  defective  street,  questions  as  to 
where  a  certain  line  was  run,  and  whether  it 
included  a  certain  house  and  land,  could  be  an- 
swered by  any  one  cognizant  of  the  facts.— City 
of  Huntington  v.  Mendenhall,  73  Ind.  460. 

[b]  (App.  1891) 

The  opinion  of  a  witness  is  not  admissible 
where  the  facts  upon  which  it  is  founded  can  be 
stated  to,  and  intelligently  comprehended  by, 
the  court  or  jury  trying  the  case,  and  where 
from  such  facts  men  in  general  are  capable  of 
drawing  reasonably  correct  conclusions.— Grave 
V.  Pemberton,  29  N.  E.  177,  3  Ind.  App.  71. 

[c]  (Sap.  1892) 

Where  the  facts  can  be  fully  placed  before 
the  jury,  opinion  evidence,  even  from  experts, 
is  incompetent  if  the  facts  are  of  such  a  nature 
that  jurors  are  as  well  qualified  to  form  an 
opinion  on  them  as  the  witnesses.— Brunker  v. 
Cummins,  32  N.  E.  732,  133  Ind.  443. 

[d]  (App.  1894) 

The  opinion  of  an  experienced  railroad 
man,  that  the  cattle  guard  could  not  be  main- 
tained at  the  place  where  the  accident  occurred 
without  endangering  the  lives  of  the  company*8 
employes  in  operating  its  trains  at  night,  was 
properly  excluded,  it  being  possible  for  the  wit- 
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ness  to  describe  the  tracks,  the  cattle  guard, 
management  of  the  trains,  and  the  duties  re- 
quired of  employ^,  from  which  the  jury  could 
form  an  opinion  as  well  as  the  witness.— Cleve- 
land, C,  C.  &  St.  L.  R.  Co.  V.  De  Bolt,  10  Ind. 
App.  174,  37  N.  E.  737. 

For  Cases  fbom  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2310. 
See,  also,  17  Cjc.  pp.  229,  230. 

§  508.  Matters  involTlns  scientific  or 
other  special  knowledge  in  gen- 
eral. 

[a]  (Sop.  1884) 

The  opinion  of  an  expert  in  any  art,  trade, 
or  profession  may  be  given  where  it  is  proper 
for  the  decision  of  a  question  relating  to  the  is- 
sues in  the  case.— Jon^s  v.  Angell,  95  Ind.  376. 

[b]  (App.  1892) 

Expert  testimony  is  admissible  to  show 
the  probable  expectation  of  life  of  a  person  of 
a  particular  age. — Shover  v.  Myrick,  4  Ind.  App. 
7.  30  N.  E.  207. 

[c]  (Sop.  1893) 

The  evidence  of  experts  is  admissible  to 
show  the  balances  disco vere'd  from  multifarious 
accounts.— Equitable  Ace.  Ins.  Co.  v.  Stout, 
33  N.  E.  623,  135  Ind.  444. 

[d]  (App.  1902) 

In  a  suit  for  damages  caused  by  the  ex- 
plosion of  gas  alleged  to  have  leaked  from  de- 
fendant's pipes,  defendant  proved  that  an  ex- 
cavation was  made  along  its  pipes  shortly  after 
the  accident,  and  no  discoloration  of  the  earth 
found.  Heldf  that  expert  testimony  that  gas 
might  pass  through  the  earth  without  discolor- 
ing it,  except  at  the  point  of  escape,  was  compe- 
tent in  rebuttal.—Logansport  &  W.  V.  Natural 
Gas  Co.  V.  Coate,  64  N.  E.  638,  29  Ind.  App. 
299. 

[e]  (App.  1903) 

The  questions  as  to  how  long  it  would  take 
to  assess  a  township  for  taxation,  and  how 
much  of  such  work  could  be  done  in  a  day,  are 
not  subjects  for  expert  testimony.— Board  of 
Com'rs  of  Clay  County  v.  Redifer,  69  N.  E. 
305,  32  Ind.  App.  93. 

[f]  (App.  1909) 

Whether  sewers  constructed  by  a  city  were 
of  sufficient  capacity  to  drain  the  area  they 
were  called  on  to  serve  was  a  question  on  which 
expert  civil  engineers  might  give  an  opinion. — 
City  of  Garrett  v.  Winterich,  87  N.  E.  161,  re- 
hearing denied  88  N.  E.  308. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.   Evid.  §  2311. 
See,  also,  17  Cyc.  pp.  228-241. 

§  509.   Bodily  oondition. 

Competency  of  experts,  see  post,  $  537. 

[a]      (Sop.  1886) 

It  is  competent  to  ask  a  medical  witness 
as  to   the  character  of  an  injury.— Louisville, 


N.  A.  &  C.  R.  Co.  V.  Falvey,  104  Ind.  409,  3 
X.  E.  389,  4  N.  E.  908. 

[b]     (Sap.  1S89) 

In  an  action  for  personal  injury,  testimony 
of  a  surgeon  who  had  examined  the  injury,  as 
to  what  bone  was  fractured,  and  as  to  the  char- 
acter of  the  fracture,  was  admissible.— City  of 
Goshen  v.  England,  119  Ind.  368,  21  N.  E. 
977,  5  L.  R.  A.  253. 

For  Oases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  2312,  2313. 

S  510.  Mental  condition  or  capacity. 

Competency  of  experts,  see  post,  §  537. 

[a]  (Sop.  Ig78) 

On  a  will  contest  on  the  grounds  of  testa- 
mental  incapacity  and  undue  influence,  it  is 
proper  to  admit  testimony  of  the  attending 
physician  of  testator  that  the  fact  that  he  had 
judiciously  managed  his  estate  before  he  made 
his  will  tended  to  show  that  he  was  subject  to 
no  delusion  while  making  it. — Coryell  v.  Stone, 
62  Ind.  307. 

[b]  (Sap.  1906) 

On  the  issue  of  the  mental  capacity  of  a 
testator  a  medical  expert  witness  may  explain 
the  distinctive  pecularities  of  a  mind  suffering 
from  insane  delusions  and  the  symptoms  of 
dementia.— Swygart  v.  Willard,  76  N.  E.  755, 
166  Ind.  25. 

It  is  competent  for  a  physician  in  a  will 
contest  to  explain  *'raania,"  "monomania,"  and 
other  technical  terms.— Id. 

On  the  issue  of  mental  capacity  of  a  testa- 
tor, a  medical  expert  may  explain  the  effect  re- 
sulting to  the  brain,  nervous  system,  and  body 
of  a  man  from  the  excessive  use  of  alcohol.— 
Id. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2314. 
See,  also,  17  Cyc.  p.  237;    note,  39  L.  R. 
A.  305 ;    note,  6  Am.  Dec.  59. 

S511.  Handwriting. 

Comparison  by  experts,  see  post,  §§  561-566. 

Evidence  of  expert  as  to  genuineness  of  signa- 
tures as  proper  evidence  in  rebuttal,  sec 
Trial,  §  62. 

Waiver  of  objection  to  testimony  of  expert  as 
to  signatures,  see  Trial,  §  75. 

[a]  (Sap.  1S62) 

The  question  whether  or  not  a  figure  in  a 
promissory  note  has  been  changed  is  a  proper 
subject  for  the  opinion  of  experts. — Nelson  v. 
Johnson,  18  Ind.  329. 

[b]  (Sap.  1882) 

An  expert  may  state  whether  the  writing 
in  question  is,  in  his  opinion,  in  a  feigned  hand. 
—Cox  V.  Dill,  85  Ind.  334. 

[c]  (Sap.  1898) 

An  expert  cannot  testify  that  a  forger,  in 
imitating  and  disguising  handwritings,  is  more 
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particular  at  the  beginning  than  at  the  close 
of  the  effort.— Miller  v.  Dill.  49  N.  E.  272,  149 
Ind.  326. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  {  2315. 

{512.  Due  oare  and  proper  eondnet  ia 
Seneral, 
[a]     (App.  1893;) 
In  an  action  against  a  railroad  company 
for  loss  of  services  of  plaintiff's  minor  son,  it 
appeared  that  deceased  went  under  an  engine 
to  tighten  a  boiler  plug  which  was  leaking,  and 
was  80  scalded  that  he  died.     Defendant's  fore- 
man testified  that  he  informed  deceased  of  the 
dangerous  character  of  the  work.     Held,  that 
evidence  of  an  exi^ert  engineer  that  the  conduct 
of  deceased  was  careless   was  inadmissible. — 
Louisville,  B.  &  St.  L.  Consol.  R.  Co.  v.  Ber- 
ry, 9  Ind.  App.  63,  35  N.  E.  565,  36  N.  E.  646. 

Where  all  the  facts  of  a  cause  are  sus- 
ceptible of  being  placed  before  the  jury,  and 
from  them  the  jury  are  as  much  or  more  ca- 
pable of  determining  whether  one  was  guilty  of 
negligence  as  was  an  expert  witness,  there  was 
no  error  in  excluding  the  expert  testimony.— Id. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent,  Dig.  Evid.  f  2316. 

I  513.  Constmetion  and  repair  of  stnio- 
tares,  maehinerj,  and  appli- 
anees. 

Competency  of  experts,  see  post,  {  539. 

[a]  (Sop.  1886) 

Facts  as  to  the  construction  and  equipment 
of  cars  coupling  with  single  deadwoods,  and 
with  double  deadwoods,  and  the  relative  danger 
in  coupling  cars  with  each,  may,  in  an  action 
by  an  employ^  to  recover,  for  personal  injuries, 
be  testified  to  by  expert  witnesses  as  such.— 
I^uisville,  N.  A.  &  C.  R.  Co.  ▼.  Frawley,  110 
Ind.  18,  9  N.  E.  594. 

[b]  (Sap.  1887) 

In  an  action  against  a  railroad  company  for 
preventing  the  performance  of  a  contract  to 
do  certain  work  for  it  within  a  specified  time, 
under  the  direction  of  the  company*s  engineer, 
time  being  expressly  made  of  the  essence  of  the 
contract,  evidence  of  experienced  railway  build- 
•ers  or  experts,  that  but  for  delays  caused  by  the 
engineer  the  work  could  have  been  completed 
within  the  time,  is  admissible. — Louisville,  E. 
A  St.  L.  R.  Co.  V.  Donnegan,  111  Ind.  179,  12 
N.  E.  153. 

[c]  (Sap.  1895) 

In  an  action  for  injuries  resulting  from 
the  breaking  of  a  county  bridge  over  which 
plaintiff  was  passing,  experienced  bridge  build- 
ers, who  examined  the  bridge  immediately  after 
the  accident,  and  described  to  the  jury  the 
bridge  and  its  plan  of  construction,  could  give 
their  opinion  as  to  whether,  if  it  had  been  kept 
in  repair  as  originally  constructed,  the  bridge 


would  have  safely  sustained  a  much  larger 
load  than  that  under  which  it  broke.— Bonebrake 
V.  Board  of  Com'rs  of  Huntington  County,  141 
Ind.  62,  40  N.  E.  141. 

[d]  (App.  1895) 

In  an  action  against  a  railroad  company 
for  stock  killed  through  a  defective  cattle  guard, 
an  expert  witness  cannot  testify  that  such  guard 
was  the  best  cattle  guard  to  turn  stock  generally 
and  at  the  same  time  not  injure  the  lives  of  the 
employes  and  the  traveling  public. — New  York, 
C.  &  St.  L.  R.  Co.  V.  Zumbaugh,  12  Ind.  App. 
272,  39  X.  E.  1058. 

[e]  (App.  1899) 

There  being  evidence  to  which  the  questions 
and  their  hypotheses  were  pertinent,  an  expert, 
in  an  action  for  a  fire  set  by  defendant's  loco- 
motive on  premises  adjacent  to  defendant's  right 
of  way,  might  testify  as  to  how  large  a  spark  or 
cinder  would  be  that  could  be  seen  from  10  to 
20  rods,  in  the  daytime,  passing  from  the  smoke* 
stack  of  a  locomotive,  and  whether  a  locomo- 
tive equipped  in  a  certain  way  would  emit  sparks 
with  such  life  that  they  would  carry  fire  to 
points  50  to  100  feet  from  the  track,  if  it  was 
being  operated  in  weather  ordinarily  prevailing 
in  March,  and  whether  a  locomotive  was  suit- 
ably equipped  which  would,  in  going  six  miles, 
set  out  as  many  different  fires  at  different  points 
from  50  to  100  feet  from  the  track.— Chicago  & 
E.  R.  Co.  V.  Kreig,  53  N.  E.  1033,  22  Ind. 
App.  393. 

in     (App.  1900) 

In  an  action  for  the  price  of  a  machine 
of  complex  construction,  opinions  of  experts 
were  properly  admitted  in  evidence  on  the 
question  whether  the  machine  would  do  the 
work  required  or  not— Buckeye  Mfg.  Co.  v. 
WooUey  Foundry  &  Machine  Works,  58  N.  E. 
1069,  26  Ind.  App.  7. 

[g]     (App.  1900) 

Though  in  an  action  for  damages  caused 
by  leaking  gas,  an  expert  may  be  asked  to  what 
extent  it  is  practicable  to  construct  a  gas  plant 
so  as  to  wholly  avoid  leakage  in  its  system  of 
pipes,  he  cannot  be  asked  the  opinion  of  oth- 
ers on  the  subject. — Indiana  Natural  &  Illumi- 
nating Gas  Co.  V.  Anthony,  58  N.  B.  868,  26 
Ind.  App.  307. 

[h]    (Sap.  1907) 

In  railroad  right  of  way  condemnation  pro- 
ceedings, an  expert  witness  was  properly  per- 
mitted to  state  whether  a  certain  sized  tile,  if 
set  at  the  bottom  of  a  drainage  ditch  over  which 
the  railroad  embankment  was  constructed, 
would  suflSce  to  pass  the  volume  of  water  that 
the  ditch  would  carry  down  to  the  embankment. 
—New  Jersey.  I.  &  I.  R.  Co.  v.  Tutt,  168  Ind. 
205,  80  N.  E.  420. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  fif  2317,  2318. 
See,  also,  note,  59  Am.  Rep.  170. 
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§  514*  Ifaaagement    and     operation     of 
Teliieles,  maeliiBery,  and  appli- 


Competency  of  experts,  see  post,  |§  539,  539%. 

[a]  (Sop.  1888) 

A  competent  expert  may  give  an  opinion 
as  to  the  distance  at  which  it  is  safe  to  stop 
a  train  before  going  on  the  crossing  of  another 
road.— New  York,  C.  &  St  L.  R.  Co.  v.  Grand 
Rapids  &  I,  R.  Co.,  116  Ind.  60,  18  N.  E.  182. 

[b]  (Sop.  1889) 

The  court  properly  refused  to  allow  a  wit- 
ness to  answer  a  question  calling  for  his  opin- 
ion, upon  a  supposable  state  of  facts,  as  to 
whether  the  engineer  was  acting  within  the 
line  of  his  duty  at  the  time  of  a  railroad  ac- 
cident.—Grand  Rapids  &  I.  R.  Co.  v.  Ellison, 
117  Ind.  234,  20  N.  E.  135. 

[cl     (App.  1896) 

In  an  action  for  personal  injuries  sustain- 
ed by  the  breaking  of  a  cable  and  the  falling  of 
a  cage  in  which  plaintifif  was  descending  into  a 
mine,  plaintifif  was  entitled  to  prove,  by  experts, 
how  far  a  cage  would  drop  before  its  descent 
ought  to  be  checked  and  stopped  by  approved 
safety  catches.— Diamond  Block  Coal  Co.  v.  Ed- 
monson, 14  Ind.  App.  594,  43  N.  E.  242. 

[d]  (App.  1899) 

In  an  action  for  causing  death  by  frighten- 
ing horses  by  unnecessarily  blowing  a  locomo- 
tive whistle,  an  opinion  of  an  engineer,  as  an 
expert,  that  the  whistle  was  blown  unnecessari- 
ly, is  inadmissible.— Chicago  &  E.  R.  Co.  v. 
Cummings,  53  N,  E.  1026,  24  Ind.  App.  192. 

[e]  (App.  1900) 

On  a  trial  for  injuries  sustained  by  a 
railway  passenger  in  a  collision,  the  testimony 
of  experienced  railroad  men  as  to  the  danger 
of  running  trains  backward  was  admissible 
as  expert  testimony.— Chicago  &  E.  I.  R.  Co. 
V.  Grimm,  57  N.  E.  640,  25  Ind.  App.  494. 

[f]  (App.  1904) 

The  distance  within  which  a  street  car  in 
motion  may  be  stopped  by  the  use  of  the  brake 
is  a  question  on  which  an  expert  witness  may 
properly  give  an  opinion.— Indianapolis  St.  R. 
Co.  v.  Seerley,  72  N.  E.  169,  1034,  35  Ind.  App. 
467. 

[g]  (Sap.  1906) 

In  an  action  for  injuries  to  a  railroad 
brakeman,  alleged  to  have  resulted  from  the 
negligence  of  the  conductor  in  giving  the  en- 
gineer a  signal  to  stop  without  having  uncou- 
pled the  car  on  which  plaintiff  was  riding,  and 
which  was  being  placed  on  a  side  track,  it  was 
proper  to  allow  experienced  railroadmen  to  tes- 
tify as  to  the  duties  of  the  conductor,  and  that 
"the  stop  signal  should  not  be  given  until  the 
car  is  cut  off."— Pittsburgh,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Nicholas,  76  N.  E.  522,  165  Ind.  679. 

Fob  Cases  from  Otheb  States, 

See  20  Cent.  Dig.  Evid.  |§  231^2323. 
See,  also,  17  Cyc.  pp.  64-80,  232. 


S  518.  Conjitmetion    of   written    Instm- 
ments. 
[a]    (Sop.  1881) 

In  an  action  for  breach  of  contract  to  act 
as  agent  for  an  insurance  company  **for  a  rea- 
sonable time,'*  the  testimony  of  an  insurance 
agent,  as  expert,  as  to  what  was  a  reasonable 
time,  was  competent.— Niagara  Fire  Ins.  Co.  v. 
Greene,  77  Ind.  590. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  232a 

S  519.   Nature,  eondition,  and  relation  of 
objects, 

[a]  (Sup.  1883) 

Expert  evidence  is  admissible  as  to  wheth- 
er a  railroad  was  fininshed  at  a  certain  date.-— 
Hilton  v.  Mason,  92  Ind.  157. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  f  2328. 

S521.  Value. 

Competency  of  experts,  see  post,  {  543. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §|  2330-2333. 
See,   also,  17  Cyc.  pp.   128-130. 

§523,  Serrioes. 

La]     (Sop.  1880) 

In  a  suit  for  one-half  of  the  proceeds  of  a 
crop  raised  by  plaintiff  on  defendant*s  land, 
the  testimony  of  an  expert  as  to  the  relative 
values  of  the  labor  necessary  to  produce  such  a 
crop  and  that  required  to  prepare  it  for  ship- 
ment is  immaterial,  and  its  exclusion  is  not 
erroneous.— Kelly  v.  Northington,  73  Ind.  152. 

[b]  (Sap.  1906) 

An  injured  person  may  testify  what  his 
services  in  the  profession  for  which  he  had 
fitted  himself,  and  which  was  his  regular  call- 
ing were  fairly  and  reasonably  worth. — Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Teeters,  77  N.  E.  590, 
166  Ind.  335,  5  L.  R.  A.  (N.  S.)  425. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  2331. 
See,  also,  17  Cyc.  p.  130;    note,  74  C.  C. 
A.  257. 

§  525.  —  Penonal  property. 

Ca]  (Sop.  1881) 
In  an  action  for  damages  for  killing  plain- 
tiff's cows,  persons  who  have  kept  cows,  or  had 
experience  in  buying  or  selling  them,  are  compe- 
tent to  testify  as  to  the  value  of  the  cows  killed, 
merely  from  a  description  of  them  given  by  oth- 
er witnes8es.~Smith  v.  Indianapolis  &  St.  L. 
R.  Co.,  80  Ind.  233. 

[b]     (App.  1893) 

In  an  action  to  recover  damages  for  the 
unlawful  termination  of  a  farm  lease  and  loss 
of  crops,  an  expert  may  give  his  opinion  as  to 
the  value  of  a  clover  crop,  in  answer  to  a  hypo- 
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thetical  question.— Huber  v.  Beck,  6  Ind.  App. 
484,  33  N.  E.  985. 

Fob  Cases  fboic  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2333. 
See,  also,  17  Cyc.  p.  129. 

5  526.  Cause  and  efPeot. 

Competency  of  experts,  see  post,  $  544. 

Fob  Cases  fbom  Other  States, 

See  20  Cent.  Dig.  Evid.  |{  2334-2338. 

§  527.  —  In  ceneraL 
[a]     (App.  1891) 

In  an  action  against  a  railroad  company 
for  stock  killed  on  its  track,  a  witness,  although 
qualified  as  an  expert,  cannot  testify  whether 
or  not,  in  his  opinion,  the  placing  of  cattle 
guards  on  a  track  within  300  feet  of  a  certain 
switch  would  endanger  employ^  in  handling 
trains  at  that  point.— Pennsylvania  Co.  v. 
Lindley,  2  Ind.  App.  Ill,  28  N.  ,E.  106. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  S|  2334,  2335. 

§  528.  — —  InJuHes  to  the  person. 

[a]  (Sap.  1881) 

The  opinion  of  a  physician,  as  an  expert 
witness,  as  to  the  permanent  effects  of  an  in- 
jury complained  of,  is   competent.— Noblesville 

6  E.  Gravel  Road  Co.  v.  Gause,  76  Ind.  142,  40 
Am.  Dec.  224. 

[b]  (Sop.  1885) 

It  is  proper  for  an  attending  physician  to 
testify  as  to  the  nature  of  the  injuries  received 
by  another  physician,  their  probable  duration, 
and  whether,  by  reason  of  them,  he  will  be  per- 
manently unable  to  practice  his  profession,  to 
his  damage.— Carthage  Turnpike  Co.  v.  Andrews, 
102  Ind.  138,  1  N.  E.  364,  52  Am.  Rep.  653. 

[c]  (Sup.  1886) 

In  an  action  for  personal  injuries,  a  physi- 
cian can  testify  as  to  the  probable  permanence 
of  the  injuries  received. — Louisville,  N.  A.  & 
C.  R.  Co.  V.  Falvey,  104  Ind.  409,  3  N.  E.  389, 
4  N.  E.  908. 

[d]  (Sap.  1888) 

In  an  action  for  personal  injuries  sustain- 
ed by  the  plaintiff,  a  medical  witness  who  had 
examined  the  plaintiff,  and  described  her  con- 
dition, was  asked  what,  in  his  opinion  as  a 
medical  expert,  produced  the  symptoms  he  saw 
in  her  case.  Held^  that  the  testimony  was  ad- 
missible.—Louisville,  N.  A.  &  C.  R.  Co.  V.  Wood, 
113  Ind.  544,  14  N.  E.  572,  16  N.  E.  197. 

[e]  (Sap.  1889) 

A  physician  may  testify  as  an  expert  as  to 
the  effect  of  an  injury.— Evansville  &  T.  H.  R. 
Co.  V.  Crist,  116  Ind.  446,  19  N.  E.  310,  2  L. 
R.  A.  450,  9  Am.  St.  Rep.  865. 

[f]     (App.  1892) 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  a  medical  witness  may  state  his 


opinion  as  to  the  probable  cause  of  the  injuries. 
—Pennsylvania  Co.  v.  Frund,  4  Ind.  App.  469, 
30  N.  E.  1116. 

[g]     (App.  1896) 

A  medical  expert,  who  has  testified  fully 
as  to  plaintiff's  condition  as  he  had  found  it 
on  examination  after  the  accident,  may  give 
his  opinion  as  to  the  cause  of  the  injuries.— 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Holsapple,  12. 
Ind.  App.  301,  36  N.  E.  1107. 

A  medical  expert,  after  he  has  testified 
as  to  the  facts  showing  his  knowledge  of  the 
injuries,  may  give  his  opinion  as  to  whether 
they  are  permanent— Id. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  |§  2335-2337. 

§  530.  DamAges. 

Competency  of  experts,  see  post,  §  543%. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  |f  2339-2342. 

§  534.  —  Breach  of  eoatraet. 

[a]  (Sap.  1882) 

In  determining  the  probable  value  of  the 
commissions  of  an  insurance  agent,  wrongfully 
discharged,  from  premiums  on  renewals  of  pol- 
icies obtained  by  him,  the  testimony  of  witness- 
es skilled  in  insurance  matters  and  familiar 
with  the  value  of  renewals  is  competent. — ^^Et- 
na  Life  Ins.  Co.  v.  Nexsen,  84  Ind.  347,  4a 
Am.  Rep.  91. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  |  2342. 

(C)  COMPETENCY  OF  EXPERTS. 

In  criminal  prosecutions,  see  Criminal  Law, 

§S  477-181. 
Sufficiency  and  scope  of  objections  to  admission 

of  expert  testimony,  see  Trial,  §  84. 
To  compare  handwriting,  see  post,  §  563. 

S  536.  Knowledse*  experience,  and  skill 
in  s^neral. 

M  (App.  1891) 
Where  a  man  has  had  large  experience 
with  the  pedigrees  of  horses  by  being  in  the 
horse  business  for  40  years,  and  by  publishing 
and  editing  several  works  relating  to  horses, 
he  is  qualified  as  an  expert  to  testify  to  the 
pedigree  of  a  certain  horse.— Fleming  v.  McClaf- 
lin,  1  Ind.  App.  537,  27  N.  E.  875. 

[b]  (App.  1900) 

In  a  proceeding  to  collect  a  special  assess- 
ment for  a  street  improvement,  it  was  proper 
to-  permit  the  engineer  who  had  charge  of  the 
work  to  testify  as  an  expert  in  regard  to  the 
manner  in  which  the  work  was  done.— Fralich 
V.  Barlow,  58  N.  E.  271,  25  Ind.  App.  383. 

[c]  (App.  1909) 

A  civil  engineer  of  30  years'  experience, 
who  had  held  the  office  of  city  engineer  for  a 
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number  of  years,  and  who  was  engineer  when 
the  city  constructed  a  sewer  system,  and  who 
was  familiar  with  the  pipes  and  sewers,  was 
competent  to  give  his  opinion  as  an  expert 
whether  the  sewers  had  sufficient  capacity  to 
drain  the  area  they  were  called  on  to  serve. — 
City  of  Garrett  v.  Winterich,  87  N.  E.  161,  re- 
hearing denied  88  N.  B.  308. 

For  Cases  from  Other  States, 

See  20  Cent.   Dig.  EJvid.  H  2343,  2344, 

2347. 
See,  also,  28  Cyc.  p.  4e. 

$  537.  Bodily  and  mental  oondition* 
[a]  (Sup.  1871) 
Physicians  who  are  engaged  in  practice, 
and  have  given  the  subject  of  medical  jurispru- 
dence some  attention,  may  be  examined  as  ex- 
perts on  the  subject  of  insanity. — ^Davis  v.  State, 
3o  Ind.  496,  9  Am.  Rep.  760. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §  2345 ;  49  Cent. 

Dig.   Wills,  §§  116,  117. 
See,  also,  note,  39  U  R.  A.  306,  317. 

§  530«  MaoKinery  and  meohanioal  de- 
Tioes  and  applianoes. 
[a]  (Sup.  1908) 
Where,  in  an  action  by  an  employ^  for  per- 
sonal injuries,  plaintiff  alleged  that  defendant 
negligently  failed  to  provide  oil  pans  and  drains 
for  its  engine,  a  witness  who  testified  that  at 
the  time  of  the  accident  he  was  defendant's 
'Chief  engineer,  and  had  been  employed  and  con- 
nected with  engines  and  machinery  of  the  kind 
in  question  at  numerous  places  continuously 
for  14  or  15  years,  was  competent  to  testify  as 
to  whether  or  not  oil  pans  and  drains  were  cus- 
tomarily used.— Knickerbocker  Ice  Co.  v.  Gray, 
171  Ind.  395,  84  N.  E.  341. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  2349-2352. 

§  530i^.   Conitrnotion   and   operation  of 
railroads. 
[a]     (Sap.  1889) 
One  who  has  managed  or  assisted  in  the 
management  of  hand  cars  may  express  an  opin- 
ion as  to  the  rate  at  which  a  hand  car  was  mov- 
ing on  a  specified   occasion.— Evansville  &  T. 
H.  R.  Co.  v.  Crist,  116  Ind.  446,  19  N.  E.  310, 
2  L.  R.  A.  450,  9  Am.  St.  Rep.  865. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §S  2350-2352. 

§542.  Physioal  facts. 
[a]     (Sup.  1866) 

On  the  trial  of  an  action  for  the  price  of 
■  cross-ties  furnished  to  a  railroad  company,  the 
defense  being  that  the  ties  were  not  of  good 
quality,  one  witness,  called  by  the  plaintiff  to 
prove  the  quality  of  the  ties  stated  that  he  had 
been  roadmaster  of  another  railroad,  and  as 
such  it  bad  been  his  duty  to  inspect  and  receive 


ties.  Another  witness,  called  for  the  same 
purpose,  stated  that  he  had  made  and  sold  cross- 
ties  to  defendant.  Held^  that  the  witnesses 
had  sufficient  knowledge  of  the  subject  to 
make  them  competent  witnesses  as  to  the  qual- 
ity of  the  ties. — Jeffersonville  R.  Co.  v.  Lan- 
ham,  27  Ind.  171. 

[b]  (Sap.  1880) 

In  a  suit  to  recover  for  injuries  resulting 
from  a  defect  in  a  wooden-gutter  crossing, 
which  had  become  rotten  and  unsafe,  a  witness 
who  has  followed  the  business  of  civil  engineer- 
ing a  great  deal  of  the  time  for  25  years,  and 
who  is  shown  to  have  had  experience  in  judg- 
ing of  the  soundness  of  timbers  in  bridges  and 
such  structures,  and  to  have  handled  woods 
since  he  was  a  boy,  may  be  allowed  to  give  an 
opinion  whether  one  of  the  sleepers  in  such 
crossing  (he  having  examined  it)  had  rotted 
recently,  or  whether  the  decay  was  of  some 
length  of  time.— City  of  Indianapolis  v.  Scott, 
72  Ind.  196. 

[c]  (Sup.  1893) 

Blacksmiths  engaged  for  years  in  work- 
ing and  handling  all  the  grades  of  iron  are  com- 
petent to  testify  as  to  the  quality  and  condition 
of  the  iron  in  a  coupling  pin. — Louisville,  N.  A. 
&  C.  Ry.  Co.  V.  Berkey,  35  N.  E.  3,  136  Ind. 
181. 

A  witness  who  had  worked  upon  a  section 
for  three  years  and  subsequently  as  a  brake- 
man  for  eight  months,  and  claimed  to  possess 
some  knowledge  of  the  different  grades  of  iron 
from  his  experience  in  handling  it,  is  competent 
to  testify  as  to  the  quality  and  condition  of  the 
iron  in  a  railroad  coupling  pin.— Id. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  |  2355. 

§543.  Valne. 

[a]  (Sap.  1871) 

Other  persons  having  knowledge  of  the  sub- 
ject may  testify,  as  well  as  lawyers,  as  to  the 
value  of  services  rendered  by  an  attorney  in  a 
case.— McNiel  v.  Davidson,  37  Ind.  336. 

[b]  (Sup.  1888) 

In  an  action  against  a  township  to  recover 
the  value  of  services  rendered  as  road  superin- 
tendent, witnesses  who  were  acquainted  with 
the  highway,  its  condition  before  it  was  im- 
proved, the  lay  of  the  land  over  which  it  pass- 
es, the  character  of  the  soil,  the  amount  of  wa- 
ter necessary  to  be  drained  away  from  the  high- 
way, and  had  had  experience  in  improving  and 
maintaining  highways  were  competent  to  give 
their  opinions  as  to  what  was  necessary  to  put 
it  in  good  ordinary  repair.— Clark  Civil  Tp.  v. 
Brookshire,   16   N.   E.    132,   114  Ind.  437. 

[c]  (App.  1896) 

In  an  action  for  damages  for  the  destruc- 
tion of  hay,  one  witness  testified  that  he  had 
been  dealing  in  hay  for  five  or  six  years,  and 
that  he  had  lived  for  many  years  in  the  vicin- 
ity, and  was  acquainted  with  the  character  of 
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the  hay  grown  there;  another,  that  he  had 
lived  in  the  yicinity  a  number  of  years,  and 
was  acquainted  with  the  character  of  the  hay 
destroyed.  Hddf  that  the  testimony  of  either 
as  to  the  value  of  the  hay  was  inadmissible.— 
Burke  v.  Howell,  14  Ind.  App.  296,  42  N.  E. 
952. 

[d]     (App.  1899) 

Where  a  witness  had  several  years'  ex- 
perience in  buying  and  shipping  cattle  from 
the  point  of  shipment  to  the  point  of  destina- 
tion, and  knew  the  condition  of  the  cattle  ship- 
ped, and  their  age,  and  had  owned  cattle  of 
like  character,  and  had  observed  their  weight 
at  place  of  shipment  and  at  place  of  delivery, 
he  was  competent  to  give  an  opinion  as  to 
their  probable  shrinkage  between  the  time  of 
shipment  and  the  time  of  delivery.— Cleveland, 
C,  a  &  St  L.  R.  Co.  V.  Heath.  53  N.  E.  198, 
-22  Ind.  App.  47. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  H  2356%-2358. 


§  543^.    Damages. 

[a]  (App.  1894) 

In  an  action  for  damage  to  a  meadow  by 
fire,  plaintiff,  a  farmer,  was  competent  to  testi- 
fy as  to  what  would  be  necessary  to  put  the 
•  drainage  in  condition  for  draining  said  meadow. 
-Terre  Haute  &  L.  R.  Co.  v.  Walsh,  11  Ind. 
App.  13,  38  N.  E.  534. 

[b]  (App.  1897) 

A  person  who  has  been  in  the  life  insur- 
ance business  for  eight  years,  has  been  supplied 
by  his  companies  with  tables  giving  the  ex- 
pectancy of  life,  and  has  used  them  in  his  busi- 
ness, may  be  examined  as  an  expert  witness 
-on  the  issue  of  a  life  expectancy.— Clark  Coun- 
ty Cement  Co.  v.  Wright,  45  N.  B.  817,  IG  Ind. 
App.  630. 

[c]  (App.  1900) 

Where,  in  an  action  against  a  carrier  to 
recover  for  personal  injuries,  a  witness  is  shown 
to  have  been  a  life  insurance  agent  for  20 
years,  he  is  competent  to  testify  as  to  expec- 
tancy of  life.— Chicago,  I.  &  L.  R.  Co.  v.  Neff, 
56  N.  E.  927,  25  Ind.  App.  107. 

[d]  (Sup.  1908) 

Witnesses  who  had  been  residents  of  the 
city  for  years  were  engaged  in  the  real  estate 
business  and  were  acquainted  with  real  estate 
values  generally  throughout  the  city,  in  the 
vicinity  of  a  street  improvement  for  which  as- 
sessments were  sought  to  be  levied  on  defendant 
railroad  company,  were  competent  to  testify  on 
the  question  of  benefits  to  the  company*s  prop- 
erty, though  they  were  not  shown  to  have  had 
knowledge  of  the  value  of  the  property  for  rail- 
road purposes.— New  York,  C.  &  St.  L.  R.  Co. 
v.  aty  of  Hammond,  170  Ind.  493,  83  N.  E. 
244. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2359. 


$  544.   Canse  and  effect. 

[a]  (App.  1899) 

In  an  action  for  damages  caused  by  fire  on 
plaintifTs  land,  where  there  is  evidence  that  it 
was  muck  land,  witnesses  who  had  not  seen  it, 
but  who  had  seen  and  owned  similar  land,  are 
competent  to  testify  as  experts  as  to  the  effect 
of  fire  on  muck  land. — Pennsylvania  Co.  v. 
Hunsley,  54  N.  B.  1071,  23  Ind.  App.  37. 

[b]  (App.  1906) 

In  an  action  for  personal  injuries,  a  physi- 
cian competent  to  testify  as  a  medical  expert, 
and  who  attended  and  treated  plaintiff  imme- 
diately after  the  injuries  and  for  some  time 
after  that,  was  competent  to  testify  as  to  what 
in  his  opinion  was  the  producing  cause  of  sleep- 
lessness and  nervousness  with  which  plaintiff 
was  afflicted.— Indianapolis  &  E.  R.  Coev.  Ben- 
nett, 39  Ind.  App.  141,  79  N.  E.  389. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2356. 

§  545.  Preliminary  evidence  as  to  oom- 
petency. 

[a]  (Sap.  1854) 

That  a  person  i»  the  county  surveyor,  reg- 
ularly appointed,  is  prima  facie  evidence  that 
he  has  a  knowledge  of  the  art  of  surveying.— 
Ashe  V.  Lanham,  5  Ind.  434. 

[b]  (Sap.  1877) 

A  witness,  called  to  testify  as  an  expert 
concerning  an  occupation  requiring  a  particular 
kind  of  skill  and  experience,  must,  to  be  com- 
petent, show  himself  to  be  possessed  of  such 
skill  and  experience.— Hinds  v.  Harbou,  58  Ind. 
121. 

[c]  (Sup.  1886) 

It  is  not  error  to  refuse  to  permit  defend- 
ant to  cross-examine  as  to  his  qualificatfons  an 
expert  witness  called  by  plaintiff  before  the  ex- 
amination in  chief  by  the  latter.— City  of  Ft. 
Wayne  v.  Coombs,  7  N.  E.  743,  107  Ind.  75, 
57  Am.  Rep.  82. 

[d]  (Sup.  1892) 

It  is  error  to  allow  a  witness  to  answer  a 
question  as  to  how  much  a  certain  person's  life 
estate  in  land  would  be  worth  at  sheriff's  sale, 
considering  his  age  and  physical  condition, 
where  it  is  not  shown  that  the  witness  is  ac- 
quainted  with  the  average  duration  of  human 
life,  or  that  he  has  the  skill  constituting  him  an 
expert  as  to  a  man's  physical  condition,  and  its 
effect  on  his  expectancy  of  life.— Wilson  v. 
Bennett,  132  Ind.  210,  31  N.  E.  184. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  2360-2362. 

§  546.  Determination  of  question  of  oom- 
petency. 

Determination  of  question  as  to  competency  of 
nonexpert  witness,  see  ante,  §  498^. 

[a]     (Sup.  1859) 
Objections  to  particular  testimony  that  it 
was  ''collateral,"  and  "that  they  had  no  right  to 
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impeach  a  medical  witness  by  the  opinion  of 
one  who  was  not  an  expert/'  though  well  taken, 
are  no  ground  for  the  rejection  of  a  witness  al- 
together; and,  if  a  witness  be  rejected  general- 
ly upon  such  objections,  the  error  is  sufficient 
to  reverse  the  judgment,  and  it  need  not  be 
shown  that  the  witness  was  introduced  to  prove 
something  pertinent  to  the  issue.— Home  v. 
Williams,  12  Ind.  324. 

[b]  (Sap.  1879) 

The  qualification  or  competency  of  witness- 
es to  testify  as  experts  is  a  question  for  the 
court.— Forgey  v.  First  Nat  Bank,  of  Cam- 
bridge, 00  Ind.  123. 

[c]  (Sup.  1886) 

No  standard  exists  by  which  to  determine 
the  qualifications  of  an  expert  witness.  If  it 
appears  that  he  is  prima  facie  qualified  to  tes- 
tify, the  court  may  allow  his  testimony  to 
go  to  the  jury,  allowing  the  adverse  party  to 
cross-examine  as  to  his  qualifications,  and  leav- 
ing to  the  jury  the  duty  of  determining  the 
weight  of  the  testimony. — City  of  Ft.  Wayne 
V.  Coombs,  107  Ind.  75,  7  N.  E.  743,  57  Am. 
Itep.  82. 

[d]  (App.  1908) 

An  expert  whose  fee  is  contingent  upon 
the  result  of  the  suit  is^  an  interested  witness, 
but  while  such  interest  disqualified  a  witness 
at  common  law,  it  now  goes  only  to  his  credi- 
bility and  the  weight  to  be  given  to  his  testi- 
mony.—Indiana  Union  Traction  Co.  v.  Pheanis, 
43  Ind.  App.  053,  85  N.  E.  1040. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  2303. 
See,  also,  17  Cyc.  pp.  258-201. 

(D)  EXAMINATION  OF  EXPERTS. 

As  to  handwriting,  see  post,  i  500. 

In  criminal  prosecutions,  see  Cbiminal  Law, 

§§  482-489. 
Sufficiency  and  scope  of  objections  to  admission 

of  expert  testimony,  see  Tbial,  |  84. 

$  547.  Mode  of  ezmminatton  im  ceneral* 

[a]  (SKap.  1859) 

It  is  not  proper  to  ask  an  expert  whether 
he  has  heard  the  testimony  of  a  previous  ex- 
pert, and  whether  he  agrees  with  him.  Each 
expert  must  be  examined  fully. — Home  v.  Wil- 
liams, 12  Ind.  324. 

One  called  as  an  expert  cannot  offer  in  evi- 
dence the  particulars  of  his  own  private  prac- 
tice, not  connected  with  the  case  on  trial,  and 
such  testimony  should  be  excluded  upon  objec- 
tion at  the  time.— Id. 

[b]  (Sup.  1875) 

On  the  trial  of  an  action  to  recover  the 
value  of  services  rendered  by  plaintiff  a^  an 
attorney  in  defending  another  action,  a  ques- 
tion is  not  irrelevant  which  seeks  the  opinion 
of  a  witness  as  to  the  value  of  such  services ; 
surh  opinion  being  founded  upon  the  character 


of  the  case  set  out  in  the  complaint  filed  in 
said  other  action,  or  upon  a  hypothetical  case 
put  to  the  witness  corresponding  with  the  real 
case.—Covey  v.  Campbell,  52  Ind.  157. 

[c]  (App.  1891) 

Questions  put  to  an  expert  are  properly  re- 
fused where  they  are  not  based  on  proved  or  ad- 
mitted facts  nor  on  facts  assumed  for  the  pur- 
pose of  hypothetical  inquiry.— Chicago  &  I. 
Coal  R.  Co.  v.  De  Baum,  28  N.  E.  447,  2  Ind. 
App.  281. 

[d]  (App.  19(M) 

In  an  action  for  injuries  to  a  servant,  an 
expert  witness,  testifying  to  the  practicability 
of  using  a  guard  on  the  machinery,  which,  un- 
guarded, caused  the  accident,  was  properly  pre- 
cluded from  stating  "what  the  judgment  of 
competent  workman  is  as  to  the  practicability 
of  using  a  guard"  over  such  machinery.— Espen- 
laub  V.  Ellis,  72  N.  E.  527,  34  Ind.  App.  103. 

[e]  (App.  1909) 

Where,  in  an  action  for  damages  to  a  green- 
house, etc.,  overflowed  by  a  sewer  negligently 
constructed  by  a  city,  plaintiff  testified  that  he 
was  acquainted  with  the  -value  of  flowers  and 
plants  in  the  city,  his  subsequent  testimony  of 
the  value  of  certain  plants  and  beds  of  flowers 
in  his  greenhouse  before  the  same  were  flooded 
and  the  effect  of  the  flood  on  them,  and  his  an- 
swer to  a  question  as  to  their  value  in  the  con- 
dition the  flood  left  them,  was  admissible,  in 
view  of  his  preceding  testimony,  as  against  an 
objection  that  the  question  did  not  call  for  their 
value  in  the  place  where  they  were  when  in- 
jured.—City  of  Garrett  v.  Winterich,  87  N.  E. 
101,  rehearing  denied  88  N.  E.  308. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  $  2304 ;  50  Cent* 

Dig.  WMtn.  §  849. 
See,  also,  17  Cyc.  p.  242. 

$  548.   Qnestions  and   answers  Based  on 
personal  knowledge  of  expert, 

[a]  (Sap.  1882) 
A  physician,  called  as  an  expert,  cannot  be 
allowed  to  testify  as  to  his  opinion  whether  a 
certain  plaster,  which  he  had  not  examined^ 
was  poisonous;  his  opinion  being  based  upon 
experience,  study,  and  facts  personally  known 
to  him,  all  of  which  were  not  in  evidence. — 
Bums  V.  Barenfield,  84  Ind.  43. 


[b]  (Sap. 

In  examining  a  medical  expert,  a  question 
as  follows:  **State  to  the  jury  what  fact  you 
observed,  what,  if  any,  experiments  you  made, 
and  what  you  learned  to  be  the  now  condition, 
or  the  then  condition  of  the  eyes  and  ear,  and 
how  it  was  done"— is  proper.— Ix)ul8ville,  N.  A, 
&  C.  R.  Co.  V.  Falvey,  3  N.  E.  389,  4  N.  E. 
908,  104  Ind.  409. 

[c]  (Sap.  1888) 
In  an  action  for, a  personal  injury,  a  phy- 
sician stated  in  detail  plaintiff*s  condition  and 
the  character  and  condition  of  his  wounds  at 
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the  time  he  attended  him.  Held,  that  it  was 
not  error  to  permit  the  physician  to  state  his 
opinion  as  to  the  probable  results  of  plaintiffs 
injuries,  though  he  had  not  attended  plaintiff 
continuously  up  to  the  time  of  the  trial.— L#ouis- 
ville,  N.  A.  &  C.  E.  Co.  v.  Wright,  16  N.  E. 
145,  17  N.  E.  584,  115  Ind.  378,  7  Am.  St. 
Hep.  432. 

[d]     (App.  1899) 

In  an  action  for  personal  injuries,  a  physi- 
cian examined  as  an  expert  for  defendant  may 
be  asked  whether  he  had  noticed  plaintiff  walk- 
ing on  the  street,  and  for  the  past  two  days 
about  the  court  room,  as  the  questions  were 
preliminary.— City  of  Warsaw  v.  Fisher,  55  N. 
E.  42,  24  Ind.  App.  46. 

Fob  Cases  rBOH  Othsb  States, 
See  20  C^nt.  Dig.  Evid.  {  2365. 


{550.  Qnestions  and  answers  based  on 
testtmony  of  others. 

[a]  (Sup.  1871) 

In  an  action  to  contest  a  will,  it  was  not 
proper  to  ask  a  physician,  testifying  as  an  ex- 
pert, •*If,  at  any  time  before  the  making  of  the 
will,  the  testator  was  the  subject  of  a  delusion 
on  the  subject  of  poisons,  and  that  delusion 
had  relation  to  any  of  his  sons-in-law,  then, 
judging  from  the  evidence  of  his  acts  and  lan- 
guage on  that  day,  and  from  all  the  evidence 
in  the  case,  what  was  his  condition  at  the  time 
of  making  his  will?*'  as  it  is  not  within  the 
province  of  an  expert  to  determine  the  credit 
of  the  witnesses,  nor  pass  upon  the  truth  of 
the  facts  in  evidence.— Rush  v.  Megee,  36 
Ind.  69. 

In  a  contest  of  a  will,  on  the  ground  of 
unsoundness  of  mind  of  the  testator,  the  ques- 
tion was  asked  an  expert,  in  rebutting  evi- 
dence: "State  whether  the  evidence  introduced 
by  defendants,  in  connection  with  the  evidence 
introduced  by  plaintiffs,  indicates  to  you  that 
there  was  a  lucid  interval  or  not  at  the  time 
the  testator  made  his  will."  Held,  that  the 
question  was  improper  as  calling  for  the  judg- 
ment of  the  witness  upon  the  credibility  of  the 
witnesses  or  of  the  truth  of  the  facts  testified, 
to.— Id. 

[b]  (Sup.  1871) 

Where,  in  an  action  for  damages  caused  by 
unskillful  treatment  of  a  broken  limb,  the  evi- 
dence was  conflicting  as  to  the  method  of  treat- 
ment adopted,  it  was  improper  to  ask  an  ex- 
pert, who  had  heard  the  evidence,  his  opinion, 
from  the  evidence,  as  to  the  propriety  of  the 
treatment.— Bishop  v.  Spining,  38  Ind.  143. 

[c]  (Sap.  1882) 

A  professional  witness  must  base  his  opin- 
ion upon  his  own  testimony,  or  a  statement  of 
the  facts  assumed  to  be  proven,  and  not  upon 
his  recollection  and  construction  of  the  evidence 
given  in  the  case. — Bums  v.  Barenfield,  84 
Ind.  43. 


[d]  (Sup.  1884) 

It  is  error  to  ask  an  expert  his  opinion 
based  on  his  understanding  of  the  testimony  of 
other  witnesses,  as  the  question  should  be  what 
his  opinion  is  on  a  hypothetical  case  which 
such  evidence  tends  to  prove. — Elliott  v.  Rus- 
sell, 92  Ind.  526. 

[e]  (Sup.  1884) 

A  professional  expert  must  base  his  opin- 
ion on  a  hypothetical  case  stated,  not  on  his 
own  recollection  of  the  evidence. — Craig  v.  No- 
blesville  &  S.  C.  Gravel  Road  Ck>.,  98  Ind.  109. 

[f]  (Sup.  1884) 

It  is  competent  to  ask  a  medical  witness 
what  would  be  the  probable  results  following 
an  injury  such  as  had  been  described  by  other 
witnesses  on  the  trjiil.- Louisville,  N.  A.  &  C. 
R.  Ck).  V.  Wood,  113  Ind.  544,  14  N.  E.  572, 
16  N.  E.  197. 

[g]  (App.  1893) 

Where  an  engineer  has  been  called  as 
an  expert  to  testify  as  to  the  quantity  of  stone 
in  certain  walls,  it  is  competent  for  the  oppo- 
site party  to  introduce  another  engineer  to  tes- 
tify as  to  such  quantity,  from  calculations 
based  on  statements  given  in  the  testimony  of 
the  first  engineer. — Moelering  v.  Smith,  7  Ind. 
App.  451,  34  N.  E.  675. 

[h]     (App.  1896) 

Where  a  witness  gives  his  opinion  as  an 
expert,  based  on  the  testimony  of  others,  the 
assumed  facts  should  be  stated  hypothetically 
in  the  question;  and  it  is  erroneous  to  permit  a 
witness  to  be  asked  to  state  his  opinion,  based 
on  his  recollection  of  the  testimony  of  another 
witness.— Bedford  Belt  R.  Co.  v.  Palmer  (Ind. 
App.)  44  N.  E.  686,  16  Ind.  App.  17. 

Fob  Cases  fbom  Otueb  States, 

See  20  Cent.  Dig.  E)vid.  §|  2366,  2367. 
See,  also,  note,  39  L.  R.  A.  310. 

$  551  •  Hypothetieal    qnestions    and    an- 
swers. 

Instructions  as    to   weight   and   sufficiency    of 

hypothetical  evidence  as  invading  province  of 

jury,  see  Trial,  §  194. 
Motion  to  strike  out  answer  to,  effect  of  failure 

to  make,  see  Tbial,  S  89. 
On  proceedings  for  discovery,  see  Discovery, 

§41. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  2368-2375. 
See,  also,  17  Cyc.   pp.  242-252;    note,  39 
L.  R.  A.  313 ;   note,  53  Am.  Rep.  307. 

§  552.  —^  In  ceneraL 

[a]     (Sup.  1871) 

In  an  action  of  maltreatment  by  a  physi- 
cian, the  proper  practice  in  obtaining  the  opin- 
ion of  an  expert  as  to  the  propriety  of  the 
treatment  adopted  by  the  physician  is  to  state 
the  case  hypothetically  to  such  expert,  and  to 
take  his  opinion  upon  the  supposed  state  of 
facts,  leaving  the  jury  to  determine  whether  the 
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hypothetical  case  as  put  is  the  one  proved.— 
Bishop  V.  Spining,  38  Ind.  143. 

[b]     (Sup.  1876) 

Where,  on  the  trial  of  an  action,  the  value 
of  services  rendered  by  one  of  the  parties  for 
the  other  in  boarding  and  taking  care  of  cer- 
tain persons  was  in  issue,  held,  it  was  not 
reversible  error  to  admit,  over  objection,  the 
answer  of  a  witness  to  a  question  asking  wliat 
such  services  would  be  worth  under  supposed 
circumstances  stated ;  there  being  evidence 
tending  to  prove  the  existence  of  such  circum- 
stances.—Chamness  V.  Chamness,  53  Ind.  301. 

[C]     (App.  1891) 

On  the  hearing  of  a  claim  against  a  dece- 
dent's estate  for  work  and  labor  alleged  to 
have  been  performed  by  the  claimant  for  dece- 
dent, it  is  proper  to  permit  a  hypothetical  ques- 
tion to  be  propounded  by  the  claimant  to  a 
witness  relating  to  the  value  of  the  services. — 
Grave  v.  Pemberton,  29  N.  E.  177,  3  Ind. 
App.  71. 

For  the  purpose  of  proving  values,  ques- 
tions may  be  propounded  in  a  hypothetical 
form.— Id. 

[d]     (Sap.  1906) 

On  the  issue  of  mental  capacity  of  testa- 
tor, a  medical  expert  witness  was  properly  per- 
mitted to  testify,  upon  a  hypothetical  statement 
of  facts  showing  some  form  of  mental  unsound- 
ness, under  what  class  of  unsoundness  of  mind 
testator  should  be  placed.— Swygart  v.  Willard, 
76  N.  E.  755,  1G6  Ind.  25. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2368. 
See,  also,  17  Cyc.  p.  242,  28  Cyc.  p.  46. 


§  553.  — ~-  Form  and  svAoienoy  of  qnes- 
tions. 
[a]    (Sup.  1885) 
Where    a    hypothetical   case   covering    the 
leading  facts   testified   to,   and   practically   ad- 
mitted,   is   stated    to    an   expert,    his   opinion, 
based  on  such  hypothetical  case,  is  admissible 
in  evidence.— Lotz  v.  Scott,  103  Ind.  155,  2  N. 
E.  560. 

'»)]  (Sup.  1885) 
In  an  action  for  damages  for  malpractice 
of  a  physician  and  surgeon,  a  hypothetical  ques- 
tion, proper  in  other  respects,  put  to  an  ex- 
pert is  not  objectionable  for  including  state- 
ments of  what  the  attending  surgeon  is  sup- 
posed to  have  said  to  the  patient  during  treat- 
ment concerning  the  cause  of  certain  depres- 
sions and  enlargements  about  the  dislocated 
joints.— Boor  v.  Lowrey,  103  Ind.  468,  3  N. 
E.  151,  53  Am.  Rep.  519. 

[c]     (Sup.  1886) 

It  is  proper  for  the  party  examining  an 
expert  witness  to  assume  the  facts  which  he 
thinks  the  evidence  tends  to  prove,  and  to  re- 
quire the  witness  to  state  his  opinion  upon  the 
facts  asssumed  in  the  question. — Louisville,  N. 


A.   &   C.   R.   Co.   V.   Falvey,   104  Ind.   409,  3 
N.  E.  389,  4  N.  E.  908. 

Where  a  medical  witness  states  the  facts 
known  to  him  to  the  jury,  it  is  proper  to  in- 
corporate these  facts  in  the  hypothetical  ques- 
tion.—Id. 

It  is  not  proper  to  incorporate  in  a  hy- 
pothetical question  an  opinion  of  another  ex- 
pert witness,  but  facts  only  must  be  stated  in 
such  a  question. — Id. 

Where  some  of  the  facts  assumed  in  a 
hypothetical  question  are  eliminated  by  a  sub- 
sequent ruling  on  a  motion  to  strike  out,  yet, 
if  facts  remain  upon  which  an  opinion  may 
properly  be  based,  it  is  not  error  to'  refuse  to 
strike  out  the  entire  opinion,  but  it  should  go 
to  the  jury  for  what  it  is  worth,  although  the 
elimination  of  some  of  the  facts  may  weaken 
its  value.— Id. 

[d]  (Sup.  1887) 

The  opinion  of  an  expert  witness  must  be 
based  on  proved  or  admitted  facts,  or  upon 
such  facts  as  are  assumed  to  exist  for  the  pur- 
pose of  a  hypothetical  question.  It  is  not 
a  sufficient  objection  to  such  question  that  the 
facts  stated  therein  had  not  been  put  in  evi- 
dence, nor  can  it  be  objected  to  upon  the 
ground  that  the  facts  assumed  are  not  true. — 
Deig  v.  Morehead,  110  Ind.  451,  11  N.  E.  458. 

[e]  (Sup.  1887) 

In  an  action  against  a  railroad  company 
for  killing  a  horse,  it  is  not  error  to  permit 
the  following  question  to  be  answered:  *'Sup- 
pose  *Little  Miss'  [the  animal  killed]  was  in  as 
good  condition,  sound  in  wind  and  limb,  at  the 
time  she  was  killed,  in  October,  1884,  if  she 
was  killed  then,  as  she  was  when  you  knew 
her  last,  ♦  ♦  ♦  what  was  her  fair  maritet 
value?"  especially  where  counsel  apprise  the 
court  that,  if  they  do  not  maintain  the  hy- 
pothesis upon  which  the  question  is  put,  the 
evidence  may  be  stricken  out.— Cincinnati,  H. 
&  I.  R.  Co.  V.  iones.  111  Ind.  259,  12  N.  E. 
113. 

[f]  It  is  not  necessary  that  a  hypothetical 
question  propounded  to  an  expert  witness  shall 
embrace  all  the  facts  as  to  the  particular  sub- 
ject under  investigation.— (Sup.  1888)  I^uis- 
ville,  N.  A.  &  C.  R.  Co.  v.  Wood,  113  Ind. 
544,  14  N.  E.  572,  16  N.  E.  197 ;  (1893)  Da^ 
vidson  V.  State,  135  Ind.  254,  34  N.  E.  972. 

[g]     (Sup.  1888) 

Where,  in  the  examination  of  a  medical 
expert,  a  hypothetical  question  is  asked  of  the 
witness,  the  party  propounding  the  same  may 
assume  such  facts,  within  the  range  of  the 
evidence,  as  the  basis  for  %is  question,  as  be 
thinks  the  evidence  tends  to  establish. — Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Wood,  113  Ind. 
544,  14  N.  E.  572,  16  N.  E.  197. 

[h]     (Sap.  1896) 

A  party  has  the  right  to  the  opinion  of 
his  expert  witness  on  the  facts  which  he  claims 
to  be  the  facts  of  the  case,  and,  if  there  be  any 
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evidence  in  the  case  tending  to  establish  such 
claimed  facts,  the  trial  judge  shonld  not  reject 
the  question  because  he  may  think  the  facts 
are  not  sufficiently  established. — Standard  Oil 
Co.  V.  Bowker,  40  N.  E.  128,  141  Ind.  12. 

[1]  (App.1907) 
Where,  in  a  personal  injury  action,  plain- 
tiff had  introduced  evidence  from  which  the 
jury  might  infer  that  her  physical  condition  as 
described  in  a  hypothetical  question,  propound- 
ed to  an  expert  was  produced  alone  by  the  in- 
jury she  had  received  in  the  accident  com- 
plained of,  the  hypothetical  question  was  not 
erroneous.— Indianapolis  Traction  &  Terminal 
Co.  V.  Formes,  40  Ind.  App.  202,  80  N.  E.  872. 

For  Cases  fboh  Other  States, 

See  20  Cent.  Dig.  Bvid.  IS  2360-2374. 


§555.  Faets  forming  basis  of  oplmion. 

[a]  (Sup.  1882) 

In  an  action  for  breach  of  a  contract  by 
a  physician  to  give  proper  and  skillful  treat- 
ment, a  question  to  an  expert  as  to  whether 
from  his  examinations  he  believed  the  treat- 
ment to  have  been  skillful  was  improper ;  there 
being  no  evidence  as  to  the  facts  disclosed  by 
such  examinations. — Burns  y.  Barenfield,  84 
Ind.  43. 

[b]  (Sup.  1885) 

A  physician  may  testify  as  to  statements 
or  expressions  of  existing  pain,  or  symptoms 
made  by  an  injured  person,  even  after  suit  is 
brought,  if  made  with  a  view  to  medical  treat- 
ment, and  necessary  to  show  the  basis  of  his 
opinion  as  an  exi>ert  witness. — Cleveland,  C, 
C.  &  I.  R.  Co.  V.  Newell,  104  Ind.  2M,  3  N. 
B.  836,  &4  Am.  Rep.  312. 

[c]  (Sup.  1886) 

The  opinion  of  a  medical  witness  may  rest 
on  statement  made  by  his  patient. — Louisville, 
N.  A.  &  C.  R.  Co.  v.  Falvey,  104  Ind.  400,  3 
N.  E.  389,  4  N.  B.  908. 

[d]  (Sup.  1889) 

Expert  testimony  as  to  personal  injuries 
is  properly  based  in  part  on  statements  made 
to  witness  by  the  injured  person. — I»uisville, 
N.  A.  &  C.  R.  Co.  v.  Snyder,  117  Ind.  435,  20 
N.  E.  284,  10  Am.  St  Rep.  60,  3  L.  R.  A.  434. 

[e]  (Sup.  1893) 

It  is  proper  for  physicians  to  testify  to 
knowledge  obtained  of  plaintiffs  condition  by 
their  professional  examinations,  and  inquiries 
made  of  her,  so  as  to  treat  her  alleged  injuries, 
and  they  can  state  their  conclusions  from  the 
knowledge  gained  by  such  examinations.— Chi- 
cago, St.  L.  &  P.  R.  Co.  v.  Spilker,  134  Ind. 
380,  33  N.  E.  280,  34  N.  E.  218. 

m     (Sup.  1894) 
A  physician  may   testify   as   to  plaintiflTs 
condition,  based  on  an  examination  of  him,  and 
his  expressions  of  pain. — Ohio  &  M.  R.  Co.  v. 
Heaton.  137  Ind.  1,  35  N.  E.  687. 


[g]  (Sup.  1899) 
A  question  to  an  expert  witness,  whether 
proposed  drainage  could  be  accomplished,  with- 
out extraordinary  labor  and  expense,  without 
constructing  a  drain  through  a  city,  must  be 
based  upon  facts  previously  appearing  at  the 
trial.— Sauntman  v.  Maxwell,  54  N.  E.  397,  154 
Ind.  114. 

[h]     (App.  1899) 

A  question  calling  for  the  opinion  of  an  ex- 
pert, which  does  not  include  a  statement  of 
facts  admitted  or  proved,  or  assumed  to  be  true, 
on  which  an  opinion  can  be  based,  is  inadmis- 
sible.—City  of  Warsaw  v.  Fisher,  55  N.  E.  42, 
24  Ind.  App.  46. 

A  question  addressed  to  a  physician  who 
has  testified  as  to  whether  the  plaintiff  in  an 
action  had  any  paralysis  is  bad  for  failure  to 
include  any  statement  of  facts  admitted  or 
proved  or  assumed  to  be  true  on  which  an  opin- 
ion can  be  based.— Id. 

[13  (»up.  1907) 
In  railroad  right  of  way  condemnation  pro- 
ceedings, witnesses  were  properly  permitted,  as 
a  basis  of  opinions  expressed  as  to  the  value 
of  the  land  before  and  after  the  taking,  to  de- 
scribe the  character  of  the  soil,  and  to  name 
the  various  crops  to  which  it  was  adapted. — 
New  Jersey,  I.  &  I.  R.  Co.  v.  Tutt,  168  Ind. 
205,  80  N.  E.  420. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  E)vid.  {  2376 ;  49  Cent. 

Dig.  Wills,  §  118. 
See,  also,  note,  39  L.  R.  A.  319. 

§  558.  Crost-ezamlnAtion  and  re-ezmmi- 
nation. 

[a]  (Sup.  1864) 

It  is  not  error  to  sustain  objections  to  the 
questions,  "What  is  insanity?  What  is  wound ?" 
put  to  a  medical  expert  on  cross-examination, 
where  no  question  in  regard  to  insanity  or  a 
wound  is  in  issue,  and  when  such  questions  do 
not  test  the  qualifications  of  the  witness  as  an 
expert— Home  v.  Williams,  23  Ind.  37. 

[b]  (Sup.  1868) 

On  the  cross-examination  of  an  expert  as 
to  his  estimate  of  the  value  of  work,  as  the 
building  of  a  mill,  it  is  proper  to  ask  him  for 
what  sum  he  would  have  undertaken  to  build 
the  mill  according  to  the  contract  requirements. 
-"Oilman  v.  Card,  29  Ind.  291. 

[c]  (Sup.  1871) 

In  an  action  to  contest  a  will,  an  expert 
having  testified  affirmatively  as  to  the  mental 
capacity  of  the  testator,  it  was  proper  to  ask 
him,  on  cross-examination,  this  question:  **Sup- 
pose  a  man  starts  suddenly  from  his  tea  table 
under  an  impression  that  some  one  is  at  his 
door,  when  there  has  been  no  sound  and  the 
door  is  closed,  seizes  his  gun,  making  out,  and 
afterwards  asserts  that  he  chased  from  his 
door  a  very  near  relative  of  the  family,  who 
lived  close  by,  and  that  he  finally  disappeared 
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from  him  in  a  cornfield,— supposing  him  to  be 
honest  in  bis  belief,  and  that  no  one  was  in 
fact  at  his  door,  what  do  you  think  of  his 
mental  condition?'*— Rush  v.  Megee,  36  Ind.  09. 

[d]  (Sup.  1886) 

It  is  competent  for  the  cross-examining 
counsel  to  ask  a  medical  witness  what  method 
he  pursued  in  making  an  examination  of  an 
injured  person,  and  also  to  ask  questions  for 
the  purpose  of  testing  the  knowledge  and  skill 
of  the  witness.— Louisville,  N.  A.  &  C.  R.  Co. 
V.  Falvey,  KM  Ind.  409,  3  N.  E.  389,  4  N.  E. 
908. 

Cross-examining  counsel  may  assume  such 
facts  as  they  believe  to  be  proved,  and  re- 
quire the  opinion  of  the  expert  witness  upon 
the  facts  assumed;  and  the  examination  in 
chief  cannot  be  so  conducted  as  to  deprive 
cross-examining  counsel  of  this  right,  nor  can 
they  be  confined  to  any  particular  part  of  a 
subject  entered  upon  on  the  examination  in 
chief.— Id. 

[e]  (Sup.  1888) 

In  an  action  for  personal  injuries,  the 
plaintiff,  on  cross-examination  of  one  of  the 
medical  witnesses  introduced  by  defendant, 
asked,  if  the  plaintiff  received  a  shock  upon 
the  feet  in  a  certain  manner  2%  years  before, 
how  far  such  a  shock  would  account  for  her 
present  physical  condition.  Held^  that  the 
question  was  proper.— Louisville,  N.  A.  &  C. 
R.  Co.  v.  Wood,  113  Ind.  544,  14  N.  E.  572, 
10  N.  E.  197. 

[f]  (Sup.  1889) 

On  cross-examination  of  an  expert  witness, 
defendant's  counsel  was  properly  allowed  to 
ask  an  opinion  based  on  an  assumption  of 
facts  which  counsel  believed  to  have  been 
proved.— Conway  v.  State,  118  Ind.  482,  21 
N.  E.  285. 

[g]  (Sup.  1889) 

In  an  action  for  personal  injuries,  it  is 
competent,  particularly  on  cross-examination, 
and  for  the  purpose  of  testing  his  skill,  to 
ask  a  medical  witness  his  opinion  as  to  the 
probable  results  of  the  injury  received  by 
plaintiff.— Louisville,  N.  A.  &  C.  R.  Co.  v. 
Lucas,  119  Ind.  583,  21  N.  E.  908,  0  L.  R. 
A.  193. 

[h]     (Sup.  1890) 

It  is  proper,  in  cross-examining  an  expert 
witness,  to  read  the  statements  made  by  a  cer- 
tain writer  on  surgery,  as  the  basis  of  a  ques- 
tion tending  to  test  the  expert's  knowledge  of 
the  subject.— Hess  v.  Lowrey,  23  N.  E.  150, 
122  Ind.  225,  7  L.  R.  A.  90,  17  Am.  St.  Rep. 
355. 

[i]  (A  pp.  1892) 
In  an  action  for  an  allowance  equivalent 
to  an  annuity  for  life,  the  annual  value  being 
given,  to  establish  the  probable  longevity  it 
was  proper  to  allow  a  witness,  qualified  as  an 
expert  in   life  insurance,  to  use  the  American 


Mortality  Table  to  refresh  his  memory,  and 
testify  that  a  person  at  the  age  of  81  had  an 
expectation  of  4.1  years.— Shover  v.  Myrick, 
4  Ind.  App.  7,  30  N.  E.  207. 

[J]  (Sup.  1896) 
A  medical  expert  cannot,  on  direct  or 
redirect  examination,  be  asked  what  is  said  in 
a  certain  book  as  to  the  difference  between 
certain  diseases,  in  order  to  determine  which 
of  the  diseases  was  indicated  by  the  appear- 
ance of  plaintiff's  wound.— Louisville,  N.  A.  & 
C.  R.  Co.  V.  Howell,  45  N.  B.  584,  147  Ind. 
200. 

[k]      (8«p.  1898) 

A  physician  testified  that  he  had  been 
practicing  18  years,  and  had  treated  deceased 
for  quinsy.  He  described  in  detail  the  char- 
acteristics of  that  disease,  what  suppuration 
is,  the  prescription  of  chloral,  the  condition  of 
deceased's  throat  before  death,  and  the  ap- 
pearance and  condition  of  his  throat,  as  shown 
by  the  post  mortem  examination  which  he 
made  at  the  request  of  the  coroner,  what  the 
thorax  is,  the  meaning  of  congestion,  arterial 
and  pulmonary  blood,  and  the  difference  be- 
tween them,  the  pulmonary  circulation,  the 
condition  of  the  heart  and  all  its  cavities,  and 
whether  the  heart  was  of  normal  size,  the  con- 
dition of  the  stomach  and  bowels,  the  usual, 
smell  of  a  dead  body,  the  color  and  condition  of 
the  throat,  and  that  it  had  the  color  and  char- 
acteristics of  a  healthy  throat.  Held,  that 
he  testified  as  a  medical  expert,  and  hence 
could  be  cross-examined  as  such.— Shields  v. 
State,  49  N.  E.  351,  149  Ind.  395. 

[1]  (Sup.  1908) 
A  physician  called  as  an  expert  may  be 
cross-examined  as  to  whether  his  compensation 
is  contingent  on  recovery  in  the  suit  by  the 
party  calling  him. — Indiana  Union  Traction 
Co.  v.  Pheanis,  43  Ind.  App.  053,  85  N.  E. 
1040. 

[m]     (App.  1910) 

Where  defendant's  mine  boss  testified  for 
it  as  an  expert  on  the  subjects  involved  in  the 
trial,  evidence  that  he  had  been  three  times 
tried,  convicted,  and  fined  before  justices  of  the 
peace  for  neglecting  his  duties  as  mining  boss 
was  competent  on  cross-examination  to  rebut 
the  conclusion  of  expert  competence  and  also 
as  affecting  his  credibility  as  a  witness.- 
Princeton  Coal  Mining  Co.  v.  Howell,  92  N.  E. 
122. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  2377,  2379;  50 

Cent.  Dig.  Witn.  S  932. 
See,  also,  note,  39  L.  R.  A.  326. 

§  560.  Contradiotion* 

[a]    (Sup.  1885) 
To  impair  the  force  of  the  testimony  of 
one  claimed  to  be  an   expert,  it   may  not  be 
shown  that    his   neighbors  and   business  asso- 
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ciates    thought    him    incompetent.— Adams    ▼. 
Sullivan,  100  Ind.  a 

Evidence  of  the  general  reputation  *of  a 
witness  for  skill  in  a  particular  employment 
is  inadmissible  to  impeach  his  testimony  as  an 
expert  in  regard  to  such  employment.— Id. 

[b]  (Sup.  1892) 

Where  defendant  produced  expert  evidence 
on  the  result  of  an  examination  of  the  heel  of 
the  boot  worn  by  deceased  at  the  time  of  the 
accident,  the  testimony  of  a  shoemaker  on  the 
same  subject  was  competent  in  rebuttal. — Lake 
Erie  &  W.  R.  Co.  v.  Mugg,  132  Ind.  168,  31 
N.  E.   564. 

[c]  (App.  1897) 

In  an  action  for  personal  injuries  result- 
ing in  a  miscarriage,  plaintiff's  physician  testi- 
fied in  chief  as  to  her  injuries  and  general 
condition.  A  medical  witness  for  defendant 
then  testified  as  to  certain  physical  conditions 
which  would  tend  to  produce  the  results  al- 
leged. Held,  that  plaintiff's  physician  could 
testify  in  rebuttal  as  to  facts  indicating  that 
these  conditions  did  not  produce  the  miscar- 
riage.—Hammond,  Whiting  &  E.  C.  Electric  R. 
Co.  V.  Spyzchalski,  46  N.  E.  47,  17  Ind. 
App.  7. 

Fob  Cases  from  Otheb  States, 
See  20  Cent.  Dig.  Evid.  §  2380, 
See,  also,  note,  39  L.  R.  A.  326. 


(E)  COMPARISON  OP  HANDWRITING. 

In  criminal  prosecutions,  see  Cbiminal  Law, 

I  491. 
Scope  of  evidence  in  rebuttal,  see  Tbial,  {  62. 
W^aiver  of  objections  to  testimony  of  expert  by 

comparison  of  handwriting,  see  Tbial,  {  75. 
Writings  submitted  to  jury  for  comparison,  see 

ante,  §{  19^198. 

f  561.  Oronndfl  for  allowlas  eomparison. 
[a]    (Sup.  1800) 

Though  a  witness  cannot  testify  to  the 
genuineness  of  a  signature  from  a  comparison 
of  handwriting,  yet  if  he  has  previous  knowl- 
edge of  the  handwriting  from  having  seen  the 
person  write,  or  from  authentic  papers  derived 
in  the  usual  course  of  business,  he  may,  in 
corroboration  of  his  testimony,  compare  the 
writing  in  question  with  other  signatures 
known  to  be  genuine.— Clark  v.  Wyatt,  16  Ind, 
271,  77  Am.  Dec.  90. 

[b]  An  expert  witness  may  testify  to  the 
genuineness  of  a  signature  from  a  comparison 
of  handwriting.— (Sup.  1873)  Burdick  v.  Hunt, 
43  Ind.  381;  (1879)  Forgey  v.  First  Nat. 
Bank  of  Cambridge  City,  66  Ind.  123. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  E)vid.  f  2381. 
See,  also,  17  C^c.  pp.  163-173. 


S  563.  CoBip^teney  of  expert. 
[a]     (Sup.  1879) 

One  who  has  managed  a  bank  16  years, 
and  made  the  signatures  to  paper  a  study  for 
25  years,  is  competent  to  give  his  opinion  as 
to  the  genuineness  of  a  signature  to  a  note, 
upon  comparing  it  with  specimens  of  the  mak- 
er's signature  admitted  to  be  genuine.— Forgey 
V.  First  Nat.  Bank  of  Cambridge  City,  66  Ind. 
123. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dio.  Evid.  {§  2347,  2383, 

2384. 
See,  also,  17  Cyc.  p.  171;   note,  63  L.  R. 

A.  937,  963. 

$  564.  Standard  of  oomparison* 

[a]  (Sup.  1870) 

Where  the  genuineness  of  handwriting  is 
in  issue,  a  witness  who  is  an  expert  may  give 
his  opinion  from  mere  comparison  of  the  hand- 
writing in  question  with  other  writings  admit* 
ted  to  be  genuine.— Chance  v.  Indianapolis  & 
W.  Gravel  Road  CJo.,  32  Ind.  472,  criticising 
Clark  V.  Wyatt,  15  Ind.  271,  77  Am.  Dec.  90. 

[b]  (Sup.  1873) 

Papers  not  in  evidence  in  the  cause,  nor 
admitted  to  be  genuine,  cannot  be  used  in  mak- 
ing a  comparison  of  handwriting  for  the  pur- 
pose of  determining  the  genuineness  of  a  sig- 
nature.—Burdick  V.  Hunt,  43  Ind.  381. 

[c]  (Sap.  1874) 

Papers  having  no  connection  with  the 
cause,  but  genuine,  may,  with  the  signature 
alleged  to  be  forged,  be  submitted  to  experts 
for  the  purpose  of  comparison  by  them,  and 
that  they  may  give  to  the  jury  an  opinion 
based  on  such  comparison.— Huston  y.  Schind- 
ler,  46  Ind.  38. 

[d]  (Sap.  1881) 

Evidence  cannot  be  introduced  to  prove 
a  signature,  for  the  purpose  of  comparing  it 
with  the  signature  in  dispute.— Hazzard  t. 
Vickery,  78  Ind.  64. 

[e]  (Sap.  1881) 

On  an  issue  as  to  the  genuineness  of  a  re- 
ceipt, it  was  error  for  the  court  to  permit  ex- 
pert handwriting  witnesses  to  use  certain 
notes  and  mortgages  not  connected  with  the 
case,  nor  admitted  in  evidence,  nor  admitted 
to  be  genuine,  as  a  basis  for  comparison.— 
Shorb  V.  Kinzie,  80  Ind.  500. 

[f]     (Sap.  1885) 

An  afDdavit  purporting,  but  not  proved 
nor  admitted,  to  be  signed  by  one  who  has 
denied  that  a  certain  other  signature  was  his, 
cannot  be  used  as  a  standard  of  comparison. 
—Shorb  V.  Kinzie,  100  Ind.  429. 

fg]     (Sap.  1889) 

To  show  a  forgery  of  a  decedent's  writ- 
ing, the  testimony  of  an  expert  that  the  writ- 
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ing  in  question  was  not  the  same  as  that  of 
the  signature  to  what  purported  to  be  the  de- 
cedent's will  was  properly  excluded,  where  the 
signature  to  the  will  was  not  admitted  to  be 
genuine,  as  a  comparison  could  only  be  made 
with  writing  which  was  admitted  to  be  that 
of  decedent— Walker  v.  Steele,  121  Ind.  436, 
22  N.  E.  142,  23  N.  E.  271. 

[h]     (Sap.  1890) 

On  a  question  as  to  the  genuineness  of 
defendant's  signature  to  the  bond  sued  upon, 
certain  letters  and  notes  were  produced  by 
witnesses  for  plaintiff,  who  testified  that  they 
had  received  them  from  defendant,  and  be- 
lieved them  to  be  genuine.  These  papers  were 
not  papers  in  the  case.  Held  proper,  on  cross- 
examination  of  defendant's  witnesses,  not  be- 
ing experts,  to  exclude  their  opinion  as  to  the 
genuineness  of  the  signatures  thereto.— White 
S.  M.  Co.  V.  Gordon.  124  Ind.  495,  24  N.  E. 
1053,   19  Am.    St   Rep.   109. 

[IJ  (Sup.  1890) 
On  the  question  of  the  genuineness  of  a 
sugnature,  comparison  of  it,  by  witnesses,  with 
other  signatures  of  the  same  person  to  instru- 
ments introduced  in  evidence  by  the  party  dis- 
puting its  genuineness,  is  admissible.— Swales 
V.  Grubbs,  126  Ind.  106,  25  N.  E.  877. 

[J]  (App.1893) 
There  being  no  evidence  that  a  letter  of- 
fered as  a  means  of  compari/ion  was  genuine,  it 
cannot  be  used  for  the  purpose  of  comparison 
with  a  disputed  signature.- Merritt  v.  Straw, 
6  Ind.  App.  360,  33  N.  E.  657. 

[k]      (Sup.  1895) 

A  witness  not  an  expert  cannot  be  al- 
lowed, after  having  been  shown  other  instru- 
ments purporting  to  have  been  signed  by  testa- 
tor, the  signatures  to  which  he  has  pronounced 
genuine,  to  testify  from  his  "present  knowl- 
edge" as  to  the  genuineness  of  the  signature  in 
question,  the  instruments  previously  shown  not 
having  been  papers  in  the  case. — McDonald  v. 
McDonald.  41  N.  B.  336,  142  Ind.  55. 

A  witness  cannot,  in  testifying  as  to  the 
validity  of  the  signature  of  one  of  the  witness- 
es to  a  will,  be  permitted  to  compare  the  dis- 
puted signature  with  one  found  in  certain  ac- 
count books,  not  papers  in  the  case.— Id. 

[1]  (App.  1895) 
The  genuineness  of  defendant's  signature 
to  a  paper  not  in  evidence  cannot  be  estab- 
lished for  the  purpose  of  camparing  that  sig- 
nature with  the  one  attached  to  the  obligation 
sued  on,  and  thus  establishing  the  genuineness 
of  the  latter.— Bowen  v.  Jones,  13  Ind.  App. 
193,  41  N.  E.  400. 

[m]     (Sup.  1896) 

On  an  issue  as  to  the  genuineness  of 
plaintiff's  signature  to  a  release  pleaded  in  bar, 
her  signature  to  an  affidavit  for  a  change  of 
venue  and  her  verified  reply  of  non  est  factum 
in  the  action  may  be  used  as  a  standard  with 
which  to  compare  the  disputed  signature.— Tuck- 


er v.  Hyatt,  144  Ind.  635,  41  N.  B.  1047,  43 
N.  E.  872. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Bvid.  §{  2385-2389. 
See,  also,  17  Cyc.  p.  177;    note,  63  L.  R. 
A.  427. 

§  566.   Ezamimation  of  expert. 

[a]  (Sap.  1873) 

In  determining  the  genuineness  of  hand- 
writing by  comparison,  the  better  practice  is 
to  place  papers  admitted  to  be  genuine  in  the 
hands  of  a  qualified  expert,  together  with  the 
instrument  in  controversy,  and  to  allow  him 
to  state  to  the  jury  whether  the  handwriting 
or  signature  on  the  two  papers  is  the  same.— 
Burdick  v.  Hunt,  43  Ind.  381. 

[b]  (Sap.  1896) 

A  witness  to  the  genuineness  of  the  sig- 
nature to  a  will,  after  stating  the  facts  showing 
him  to  be  an  expert,  and  giving  to  the  jury  facts 
which  he  had  discovered  and  peculiarities  ob- 
served in  regard  to  the  signatures  in  question 
by  examinations  which  he  has  made,  may  be  al- 
lowed to  answer,  in  response  to  a  direct  ques- 
tion, **that  they  were  not  genuine."— McDonald 
V.  McDonald,  41  N.  E.  336,  142  Ind.  55. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  EMd.  §  2390. 

(F)  EFFECT  OF  OPINION  EVIDENCE. 

Form,  requisites,  and  sufficiency  of  instructions 

as  to  weight  and  effect  of  opinion  evidence, 

see  Trial,  §  235. 
In  criminal   prosecutions,  see  Criminai<  Law, 

§§  492-494. 
Instructions   as    to    weight    and   sufficiency   of 

opinion  evidence  as  invading  province  of  jury, 

see  Trial,  §  194. 
Weight  of  nonexpert  testimony  as  question  of 

law  or  fact,  see  Trial,  §  139. 

S  568.   Opinions  of  witnesses  in  c^neral. 

Instructions  as  to  weight  and  sufficiency  of 
opinion  evidence  as  invading  province  of  jury, 
see  Trial,  §  194. 

[a]  (Sap.  18S4) 

Opinions  or  estimates  of  witnesses  as  to  the 
the  amount  of  damages  are  not  binding  on  the 
jury.— Town  of  Princeton  v.  Gieske,  93  Ind. 
102. 

[b]  (Sap.  1890) 

In  proceedings  de  lunatico  the  opinions  of 
nonexpert  witnesses,  founded  on  facts  testified 
to  by  them,  are  to  be  weighed  by  the  jury  by 
the  facts  on  which  they  are  based.— Fiscus  t. 
Turner,  125  Ind.  46,  24  N.  E.  662. 

[c]  (Sup.  1905) 

The  jury,  in  determining  the  question  of 
daihages  caused  by  the  establishment  of  a  high- 
way, is  not  bound  to  accept  the  opinions  of 
witnesses  in  regard  to  the  value  of  the  land  in 
dispute   and    the    cost   of   changing   and   con- 
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Ptnicting  fences,  walls,  etc.— Heath  v.  Sheetz, 
74  N.  E.  505,  164  Ind.  665. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  SS  2392-2304. 
See,  also,  17  Cyc.  p.  262;    note,  38  L.  R. 
A.  745. 

§  560.  Teitiiiiony  of  experts. 

Instructions  as  to  weight  and  sufficiency  of  ex- 
pert testimony  as  invading  province  of  jury, 
see  Trial,  §  194. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  |§  2395-2398. 
See,  also,  17  Cyc.  pp.  267-269;    notes,  39 
L.  R,  A.  328,  42  Ix  R.  A.  753. 

§  570.  — —  In  general. 

[a]  (Sup.  1863) 

An  instruction  that,  in  qnestions  involv- 
ing science  and  skill,  the  opinions  of  scientific 
men,  in  professions  or  pursuits  to  which  such 
questions  may  pertain,  are  authoritative,  and 
in  doubtful  cases  should  control  the  jury,  is 
wrong.  Such  opinions  are  to  be  received  and 
weighed  by  the  jury,  and  their  credibility  con- 
sidered, in  the  same  manner  as  other  evidence. 
—Humphries  v.  Johnson,  20  Ind.  190. 

[b]  (Sup.  1877) 

The  credibility  of  experts  testifying  as 
witnesses  is  tested  by  the  same  rules  as  are 
applied  to  any  other  class  of  witnesses.— Eg- 
gers  V.  Eggers,  57  Ind.  461. 

[c]  (Sup.  1878) 

In  considering  the  testimony  of  experts  as 
to  matters  of  opinion,  the  jury  should  weigh  it 
as  they  do  the  testimony  of  other  witnesses.— 
Cuneo  y.  Bessoni,  63  Ind.  524. 

[d]  (Sup.  1896) 

Under  the  Indiana  statute  of  wills  (Rev. 
St.  1894,  §  2766;  Rev.  St.  1881,  S  2596),  which 
authorizes  a  contest  on  the  simple  "allegation  of 
the  unsoundness  of  mind  of  the  testator,"  the 
burden  rests  on  the  contestant  of  a  will  to  prove 
want  of  testamentary  capacity.  Kenworthy  v. 
Williams  (1854)  5  Ind.  375,  overruled.  Dur- 
ham V.  Smith  (1889)  22  N.  E.  333.  120  Ind.  463, 
disapproved.- Blough  v.  Parry,  144  Ind.  463, 
40  N.  E.  70,  43  N.  E.  560. 

It  is  error  to  instruct,  in  relation  to  the 
testimony  of  medical  experts,  that  in  propor- 
tion to  the  degree  of  such  harmony  between 
the  facts  embraced  in  the  hypothetical  ques- 
tions and  those  embraced  by  the  evidence,  and 
the  skill  and  capacity  of  these  experts,  judging 
by  the  law  of  mind,  to  deduce  therefrom  just 
conclusions,  will  be  the  value  and  force  of 
such   testimony.— Id. 

[el  The  opinion  of  medical  experts  is  to  be 
considercfd  in  connection  with  the  other  testi- 
mony, but  the  jury  is  not  bound  to  act  on 
such  opinion  to  the  exclusion  of  the  other  evi- 
dence.—(App.  1907)  Cleveland,  C,  C.  &  St.  L. 


R.  Co.  V.  Hadley,  40  Ind.  App.  731,  82  N.  B. 
1025 ;  (Sup.  1908)  Id.,  170  Ind.  204,  82  N.  E 
1025,  84  N.  E.  13,   16  L.  R.  A.  (N.  S.)  527. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2395. 
See,  also,  17  Cyc.  p.  267. 

§571.  -»-  Nature  of  subject. 
[a]  (Sup.  1878) 
Other  things  being  equal,  the  value  of  the 
testimony  of  each  witness  depends  upon  his 
knowledge  of  the  subject  concerning  which  he 
is  called  to  testify,  rather  than  the  class  of 
persons  to  which  he  belongs.  So  ?i€ld  as  to 
testimony  concerning  the  value  of  an  attor- 
ney's services.— Blizzard  v.  Applegate,  61  Ind. 
368. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  {{  2395-2398. 

Xni.  EVIDENCE  AT  FORMER  TRIAL 
OR  IN  OTHER  PROCEEDING. 

Admissibility  as  judicial  admissions,  see  ante,  $ 
211. 

Admissibility  in  action  for  malicious  prosecu- 
tion of  evidence  in  proceedings  in  criminal 
prosecution,  see  Malicious  Prosecution, 
§  58. 

Admissions  by  petitioner  in  justice's  court  on 
oath,  as  evidence  in  appellate  court,  see  Jus- 
tices OF  THE  Peace,  §  175. 

At  preliminary  proceedings  in  bastardy  prosecu- 
tion, see  Bastards,  |  56. 

Competency  to  impeach  witness  by  showing  in- 
consistent statements,  see  Witnesses,  §  393. 

Depositions  taken  for  former  trial  or  other  pro- 
ceeding, see  Depositions,  §§  97-99. 

In  criminal  prosecutions,  see  Criminal  Law, 
i  547. 

§  575.  Grounds  for  admission  in  general. 
[a]     (App.  1896) 

Where,  in  an  action  on  a  life  policy,  the 
defense  was  suicide  of  insured,  the  taking  of 
testimony  before  the  coroner  ex  parte  and  his 
finding  was  not  admissible  in  support  of  the 
defense ;  the  coroner  and  all  the  witnesses  ex- 
amined by  him,  except  three,  being  present  at 
the  trial,  and  there  being  no  showing  that  the 
evidence  of  the  others  could  not  have  been  ob- 
tained.—Union  Cent.  Life  Ins.  Co.  v.  Hollo- 
well,  43  N.  E.  277,  14  Ind.  App.  611. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  2407-2409. 
See,  also,  16  Cyc.   pp.  1088-1091. 

$  576.  Death  or  disability  of  witness. 
[a]  (Sup.  1880) 
The  testimony  of  a  witness,  since  deceas- 
ed, in  a  former  suit,  is  admissible  in  a  subse- 
quent suit  between  the  same  parties  or  their 
privies  in  reference  to  the  same  subject-mat- 
ter.—Rooker  v.  Parsley,  72  Ind.  497. 
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[b]     (Sup.  1883) 

There  is  uo  rule  admitting  tlie  evidence  of 
a  witness  at  a  former  trial  where  the  witness 
is  not  deceased  and  he  is  not  a  party  to  the 
suit,  except  for  the  purpose  of  impeachment. — 
Woollen   V.  Whitacre,  91   Ind.  502. 

B'OB  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  2401-2405. 
See,  also,  16  Cyc.  pp.  1009-1101. 

f  577.  ABsenoe  of  'oritneii. 

[a]  (App.  1910) 

Where  a  witness  is  a  nonresident  of  the 
state  and  absent  at  the  time  of  trial,  his  tes- 
timony at  a  former  trial  of  the  case  may  be 
proved.— Reichers  v.  Dammeier,  90  N.  E.  644. 

Fob  Cases  fbom  Otheb  States, 
See  20  Cent.  Dig.  Bvid.  §  2406. 
See,  also,  16  Cyc.  pp.  1096-1099;   note,  98 
C.  C.   A.  3. 

§  577^.  Nature  of  former  proceeding. 

[a]  In  a  civil  action  the  record  of  defendants 
conviction  on  his  plea  of  guilty  in  a  criminal 
prosecution  is  admissible.— (Sup.  1883)  Rudolph 
V.  Landwerlen,  92  Ind.  34;  (1884)  Hamm  v. 
Romine,  98  Ind.  77. 

[b]  (Sap.  1890) 

Plaintiff  sued  to  declare  a  judgment 
satisfied.  The  original  record  of  a  judgment 
having  been  burned,  defendant  had  sued  to 
reinstate  it  against  plaintiff  and  the  principal 
debtor,  both  of  whom  were  served  with  pro- 
cess. Plaintiff  appeared  and  answered,  and 
the  cause  was  referred  to  a  master,  who 
found  that  the  judgment  was  unsatisfied. 
Plaintiff  then  withdrew  his  answer  and  suffer- 
ed default,  and  the  judgment  was  reinstated. 
Defendant  offered  the  report  of  the  evidence 
before  the  master  in  evidence.  Held,  that  it) 
was  inadmissible,  since  the  judgment  in  that 
case  was  rendered  against  plaintiff  on  the  de- 
fault, and  not  on  the  evidence.— Crim  v.  Flem- 
ing, 123  Ind.  438,  24  N.  E.  358. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  |  2410. 

S  570.  Identity  of  issnes. 
[a]     (Sup.  1876) 

On  the  trial  of  an  action  brought  by  an 
administrator  to  recover  damages  for  the 
death  of  his  intestate,  caused  by  the  wrong- 
ful act  of  the  defendant,  evidence  is  admissible 
to  prove  what  was  the  testimony  of  witnesses, 
since  deceased,  on  the  trial  of  an  action 
brought  by  said  intestate,  and  abated  by  his 
death,  for  damages  for  injuries  caused  by 
said  wrongful  act ;  the  cause  of  action  being 
substantially  the  same.- Indianapolis  &.  St.  L. 
R.  Co.  V.  Stout,  53  Ind.  143. 

£b]     (Sup.  1883) 

The  judge*s  notes  of  the  testimony  given 
at  the  hearing  of  a  complaint  to  set  aside  a 


default  are  not  admissible  in  evidence  in  a 
subsequent  trial  of  the  case.— Citizens'  State 
Bank  of  Newcastle  v.  Adams,  91  Ind.  280. 

[c]      (App.  1899) 

Where  a  plaintiff  gives  testimony  in  an 
action  to  recover  insurance  for  loss  by  fire, 
and  afterwards  dies,  and  his  administrator 
pursues  the  action  in  a  second  trial,  and  the 
only  difference  in  the  pleadings  is  that  in  the 
former  trial  the  date  of  insurance  was  fixed  in 
November,  1893,  and  the  latter  in  January, 
1894,  said  testimony  in  the  former  trial  is 
admissible  in  the  latter.— Western  Assur.  Co. 
V.  McAlpin,  55  N.  E.  119,  23  Ind.  App.  220, 
77  Am.   St.   Rep.  423. 

For  Cases  from  Other  States, 
See  20  Cent.  Dig.  Ehid.  §  2412L 
See,  also,  16  Cyc.  pp.  1094,  1095. 

f  580.  Identity  of  parties. 

[a]  (Sup.  1839) 

To  admit  the  testimony  of  witnesses  on 
a  former  trial,  the  parties  must  be  the  same. 
—Earl  V.  Hurd,  5  Blackf.  248. 

[b]  (Sup.  isr>9) 

A  paper  filed  by  the  parties  to  one  action 
cannot  be  received  as  evidence  in  another,  in 
which  the  same  party  is  plaintiff  and  part  of 
the  defendants  are  different,  though  the  former 
action  was  brought  in  part  for  the  same  money 
sued  for  in  the  latter.— Burroughs  v.  Hunt,  13 
Ind.  178. 

[c]  (Sap.  1876) 

Where  a  party  dies  subsequent  to  the 
trial,  and  the  subject-matter  is  relitigated  be- 
tween his  administrator  and  the  other  party, 
testimony  g^iven  on  the  first  trial  is  admissible 
in  the  second.— Indianapolis  &  St.  L.  R.  Co. 
V.    Stout,   53   Ind.   143. 

For  Cases  fbom  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2413. 
See,  also,  16  Cyc.  pp.  1091-1093. 

§  581.  Preliminary  oTidenee* 

[a]  To  admit  the  testimony  of  a  person 
since  deceased,  given  on  a  former  trial,  the 
fact  of  death  must  be  shown.— (Sup.  1830) 
Hobson  V.  Doe  ex  dem.  Harper,  2  Blackf. 
308;  (1883)  Woollen  t.  Whitacre,  91  Ind. 
502. 

[b]  (Sup.  1843) 

It  is  necessary  to  the  admission  of  evi- 
dence of  what  a  deceased  witness  swore  upon 
a  former  trial  that  it  be  proved  by  the  record 
of  that  trial  that  the  suit  was  between  the 
same  parties,  and  for  the  same  cause  of  ac- 
tion.— Kphraims  v.  Murdock,  7  Blackf.  10. 

[c]  (Sap.  1880) 

Evidence  by  undertakers  that  they  had 
prepared  for  burial  and  assisted  in  the  inter- 
ment of  a  man  bearing  the  name  of  a  witness 
who  had  testified  at  a  former  trial,  and  that 
the  deceased  lived  at  a  certain  described  bouse 
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and  was  known  in  the  vicinity  by  the  name 
of  the  witness  referred  to,  was  sufficient  prima 
facie  proof  that  the  witness  was  dead  to  ren- 
der evidence  as  to  his  testimony  at  the  former 
trial  admissible.— Roolter  v.  Parsley,  72  Ind. 
497. 

[d]  (Sup.  1887) 

The  testimony  of  a  witness,  as  set  out 
in  a  bill  of  exceptions,  is  not  admissible  on 
a  second  trial,  unless  it  is  shown  that  the  re- 
cital of  the  testimony  is  correct.— Woollen  v. 
Wire,  110  Ind.  251,  11  N.  E.  236. 

[e]  (Sup.  1901) 

Where  a  witness  who  had  testified  on  a 
former  trial  was  temporarily  absent  from  the 
state  with  a  railway  surveying  party,  so  that 
his  address  was  not  ascertainable  by  inquiry 
among  his  relatives  and  friends,  but  was  with- 
in the  jurisdiction,  to  the  knowledge  of  the  at- 
torney desiring  his  evidence,  after  it  was 
known  that  a  retrial  was  necessary,  and  it  was 
not  shown  that  it  was  not  known  when  the 
witness  was  within  the  jurisdiction  that  he 
would  be  absent  at  the  time  of  trial,  nor  that 
inquiry  as  to  his  address  was  made  of  his 
employer,  nor  whether  a  letter  was  sent  to  his 
last  known  address,  nor  why  his  deposition 
was  not  taken,  the  admission  of  the  steno- 
graphic report  of  his  testimony  on  the  former 
trial  was  error.— Wabash  R.  Co.  v.  Miller,  61 
N.  B.  1005,  158  Ind.  174. 

[f]  (App.  1901) 

Whether  a  party  is  permitted  to  prove 
what  one  of  his  witnesses  testified  to  on  a 
former  trial  until  he  has  proved  that  the  wit- 
ness is  dead,  quaere.- Wabash  R.  Co.  v.  Miller, 
60  N.  E.  1127,  27  Ind.  App.  180. 

[g]  (App.  1909) 

A  sufficient  foundation  is  laid  for  admis- 
sion of  the  stenographic  notes  of  testimony  at 
a  former  trial  by  evidence  that  the  witness  was 
a  defaulter,  and  had  left  the  country,  and 
that,  notwithstanding  diligent  effort  by  a 
party  and  his  attorneys,  the  whereabouts  of 
the  witness  was,  and  for  months  prior  had 
been,  unknown  to  them. — Iowa  Life  Ins.  Co. 
V.   Haughton,  87  N.  E.  702. 

For  Cases  fbom  Other  States, 

See  20  Cent.  Dig.  Evid.  {{  2414-2418. 
See,  also,  16  Cyc.  p.  1089. 


f  582.  Mode  of  proof. 

Competency  as  witnesses  of  judges,  jurors,  and 
judicial  officer  as  to  proceedings  before  them, 
see  Witnesses,  {{  69-74. 

[a]    (Sup.  1843) 

A  witness  must  state  the  very  language 
in  which  the  testimony  of  a  deceased  witness 
was  given,  and  not  merely  the  substance 
thereof.— Ephraims  v.  Murdock,  7  Blackf.  10. 
CONTRA,  see  (1864)  Home  v.  Williams,  23 
Ind.  37. 


[b.  c]  (Sup.  1871) 

Evidence  of  what  an  interpreter  testified 
as  received  by  him  in  a  foreign  language 
from  a  witness,  on  a  former  trial,  cannot  be 
given  by  one  who  heard  the  translation  by 
the  interpreter,  unless  the  interpreter  be  dead, 
insane,  out  of  the  jurisdiction,  or  sick,  and  un- 
able to  testify,  or,  having  been  summoned,  ap- 
pears to  have  been  kept  away  by  the  adverse 
party.— Schearer  v.  Harber,  36  Ind.  536. 

[d]  (Sup.  1883) 

A  judge's  notes  of  the  former  testimony 
of  a  deceased  witness  are  not  admissible  to 
prove  the  testimony.— Schafer  v.  Schafer,  93 
Ind.  586. 

[e]  (8«p.  1889) 

Longhand  notes,  as  transcribed  by  a  ste- 
nographer, of  the  testimony  of  a  witness  at  a 
former  trial  of  the  same  case,  are  not  admis- 
sible.—Stayner  V.  Joyce,  120  Ind.  99,  22  N. 
E.  89. 

[f]  (Sup.  1892) 

The  testimony  of  a  witness,  given  at  a 
former  trial,  cannot  be  shown  by  the  bill  of 
exceptions.— Fisher  v.  Fisher,  131  Ind.  462, 
29  N.  E.  31. 

[g]  (App.  1896) 

The  official  shorthand  reporter  of  the 
court  may  testify  from  her  recollection,  as 
refreshed  by  her  notes  made  on  a  former  trials 
whether  at  that  trial  a  witness  made  a  cer- 
tain statement.— Houk  v.  Branson,  45  N.  E. 
78,  17  Ind.  App.  119. 

[h]    (Sup.  1908) 

The  shorthand  notes  of  an  official  stenog- 
rapher are  not,  in  the  absence  of  statute,  con- 
clusive evidence  of  the  testimony  in  a  preced- 
ing trial ;  and,  where  witness  in  a  previous 
trial  died  before  a  second  trial,  it  was  error 
to  exclude  testimony  of  a  competent  witness 
to  prove  the  testimony  of  such  deceased  wit- 
ness given  at  the  previous  trial  of  the  same 
cause  and  between  the  same  parties.— Studa- 
baker  v.  Faylor,  170  Ind.  498,  83  N.  B.  747, 
127  Am.  St.  Rep.  397. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  §§  2419-2423. 
See,  also,  16  Qyc.  pp.  1100-1110. 


XIV.  WEIGHT  AND   SUFFICIElfCT. 

Conclusiveness  and  effect  of  admissions,  see 
ante,  {  265. 

Conclusiveness  and  effect  of  declarations,  see 
ante,  {  313. 

Conclusiveness  and  effect  of  documentary  evi- 
dence, see  ante,  {  383. 

Credibility,  impeachment,  contradiction  and 
corroboration  of  witnesses,  see  Witnesses, 
§§   311-414. 

Effect  of  contradiction  of  witness,  see  Wit- 
nesses, §  409. 
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Effect   of  opinion   evidence,  see   ante,   i§  568- 

571. 
Effect  of  tax  deeds  as  evidence,  see  Taxation, 

§§  787-789. 
Error  as  to  •  sufficiency  of  evidence  as  ground 

for   modification    or   review   of   judgment   in 

same  court,  see  Judgment,  $  303. 
Iq  criminal  prosecutions,  see  Criminal  Law, 

§§  549-572. 
Instructions  as  to  weight  and  sufficiency,  see 

Trial,    §§   206,  208,   210,   211,   235-237. 
Instructions    invading    province    of    jury,    see 

Trial,  §§  194,  195. 
Of  newly  discovered  evidence,  as  affecting  right 

to  new  trial,  see  New  Trial,  §|  106,  108. 
Questions  for  jury,  see  Trial,  §§  139-143. 
Review  as  dependent  on  motion  for  new  trial 

in   lower  court,  see  Appeal  and   Error,   $ 

294. 
Review  as  dependent  on  prejudicial  nature  of 

error,  see  Appeal  and  Error,   §  1061. 
Review  as  dependent  on  presentation  of  ques- 
tion in  lower  court,  see  Appeal  and  Error, 

§1  208-210,  213. 
Review  as  dependent  on  presentation  of  ques- 
tion in  record,  see  Appeal  and  Error,   §§ 

693-697. 
Review    as    dependent    on   specification    in    as- 
signment of  errors,  see  Appeal  and  Error, 

{  731. 
Review   as   dependent   on   taking  of  exception 

in  lower  court,   see  Appeal  and  Error,   § 

268. 
Scope  and  extent  of  review,  see  Appeal  and 

Error,  §§  987-1024,  1093,  1004. 
Verdict  contrary   to  evidence   ground   for   new 

trial,  see  New  Trial,  §§  67-72. 
Waiver  and  correction  of  errors  in  rulings  as 

to  weight  and  sufficiency,  see  Trial,  §§  416- 

420. 

Aa  to  particular  facts  or  Isaiiea. 

Kee— 

Abandonment  of  highway.     Highways,   |  79. 

Of  office.     Taxation,  §  314. 
Acceptance  of  covenant  in  conveyance  of  rail- 
road right  of  way.     Railroads,  §  72. 
Of  deed.     Deeds,    §  208. 
Of  gifts.     Gifts,  |  49. 
Of   performance   of   contract   for  construc- 
tion   of   public    improvements.      Munici- 
pal Corporations,  §  36.'*. 
Adultery,  as  ground  for  divorce.     Divorce,   § 

129. 
Adverse  Possession,  §§  8.'),  114. 
Agency.    iPrincipal  and  Agent,  i  23. 

Of    husband     for    wife.      Husband     and 
Wife,  §  25. 
Alienation  of  affections.   Husband  and  Wife, 

§  333. 
Alteration  op  Instruments,  §  29. 
Appropriation  of  water.    Waters  and  Water 

Courses,  §  152. 
Arbitration  and  appraisal  of  loss  under  insur- 
ance policy.     Insurance,   §  665. 
Arrest.     False  Imprisonment,  §  31. 

i\SSAULT    AND    BaTTERY,     §    35. 


Assessments  for  public  improvements.     Munic- 
ipal Corporations,  §  568. 
Assumption  of  debt  by  purchaser  of  mortgaged 
property.     Mortgages,  §  280. 
Of  risk  by  servant  injured.     Master  and 
Servant,  |  280. 
Authority  of  agent.     Principal  and  Agent, 
§  123. 
Of  attorney.    Attorney  and  Client,  i  72. 
Of  corporate  officer  or   agent.     Corpora- 
tions, §  432. 
Of  special  or  substitute  judge.     Judges,  { 
17. 
Bar  of  statute  of  limitations.     Limitation  of 

Actions,  S  197. 
Benefits    from    construction    of    road.      High- 
ways,  §  148. 
Boundaries,   |  37. 

Breach  of  contract.     Contracts,  i  322. 
Of  covenant.     Covenants,    §   122. 
Of  warranty  of  goods  sold.     Sales,  |  441. 
Cause  of  death.     Death,  |  76. 

Of  injury  to  hired  animals.     Animals,   | 
27. 
Character  of  transaction  as  mortgage  or  other 

contract.     Mortgages,  §  38. 
Claims  against  decedent*s  estate.     Executors 

AND   Administrators,   §  221. 
Compensation  of  broker.     Brokers,    §   86. 
For  property  taken  for  public  use.     Emi- 
nent Domain,  §§  205,  300. 
Competency  of  juror.     Jury,  i  132. 
Compromise  and  Settlement,   §  23. 
Consideration    of    bill  or    note.     Bills    and 
Notes,  §  518. 
Of  conveyance  or  other  transfer.     Fraud- 
ulent Conveyances,  §  300. 
Of  deed.     Deeds,   §  210. 
Conspiracy,  S  19. 

Construction  of  contract.     Contracts,  %  175. 

Contributory  negligence.     Negligence,   §  135. 

Of  owner  of  property   injured    by   fire  set 

by  railroad  company.    Railroads,  §  482. 

Of  passenger.     Carriers,  §  346. 

Of    person    injured    at    railroad    crossing. 

Railroads,   §  348. 
Of    person    injured    on    or    near    railroad 

tracks.    Railroads,  §  398. 
Of  person   injured  on  or  near  street  rail- 
road tracks.     Street  Railroads,  i  114. 
Of  person  injured  on  street.     Municipal 

Corporations,  §  706. 
Of  servant  injured.   Master  and  Servant, 

§  281. 
Of  traveler  injured  on  street.     Municipal 
Corporations,  §  819. 
Conversion.     Trover  and  Conversion,  i  40. 
Corporate  existence.     Corporations,  §  32. 

Membership.     Corporations,   §  171. 
Creation,    existence,    and    validity    of    express 
trust.     Trusts,  §  44. 
Of  resulting  trusts.     Trusts,   §  89. 
Customs  and  Usages. 
Damages.     Damages,   §§  183-191. 
Death.     Death,   §§  4,   74-76. 

Of  or  injury  to  person  insured,  and  cause 
thereof.     Insurance,  §  665. 
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Dedication,  |  44. 
Deeds,  |§  205-211. 

Delivery  and  acceptance  of  goods  sold.    Sales, 
§  181. 
Of  bill  or  note.    Bills  and  Notes,  §  517. 
Of  deed.  Deeds,   §  208. 
Of  gift.     Gifts,   i  49. 
Demand  for  payment  of  bill  or  note.     Bills 

and  Notes,  i  526. 
Desertion,   as  ground   for   divorce.     Divorce, 

§  133. 
Discharge    in    bankruptcy.     Bankruptcy,     § 

436. 
Dissolution  of  partnership.      Partnership,   i 

296. 
Diversion    of    waters.    Waters    and    Water 

Courses,  §  87. 
Domicile,  {  10. 
Easements,  §  36. 
Ejection  of  passenger  or  intruder  from  train. 

Carriers,  §  381. 
Election  under  will.    Wills,  §  792. 
Emancipation  of  child.     Parent  and  Child, 

§  16. 
Estoppel.     Estoppel,   §  118. 

Or  waiver  as   to  warranties  or  conditions 
in  insurance  policy.     Insurance,  |  665. 
Execution   and  delivery    of  mortgage.     Mort- 
gages, {  74. 
Existence,  and  genuineness  of  will.   Wills, 

§§  299-303. 
Of  bill  or  note.    Bills  and  Notes,  {  517. 
Of  deed.    Deeds,  |  207. 
Exemptions,  §  148. 

Existence  of  marriage  settlement     Husband 
AND  Wife,  {  34. 
Of  street  or  highway — 
Highways,  §  68. 
Municipal  Corporations,  |  654. 
Expenses    incurred,    as    element    of    damages. 

Damages,  §  191. 
False  Imprisonment,  §  31. 
Flowage.     Waters  and  Water  Courses,  $ 

179. 
Former  adjudication.     Judgment,    §   951. 
Fraud  in  procuring  contract  of  sale.     Sales, 
i  52. 
In    procuring    execution    of    bill    or    note. 

Bills  and  Notes,  §  520. 
In  procuring  execution   of  deed.      Deeds, 

{  211. 
In  procuring  execution  of  mortgage.  Mort- 
gages, I  86. 
In  procuring  execution  of  will.     Wills,  | 

166. 
In     procuring    subscription     to     corporate 

stock.     Corporations,  §  80. 
Or  misrepresentation  by  insured.     Insur- 
ance, I  665. 
Fraudulent  Conveyances,  §§  294-300. 
Garnishment,  §  164. 
Gifts,  §  49. 

Good  faith  of  plaintiff  asking  specific  perform- 
ance   of    contract.     Specific    Perform- 
ance, {  121. 
Of  purchaser  of  bill  or  note  and  payment 
of  value.     Bills  and  Notes,  §  525. 


Good  faith,  etc.— (Cont'd). 

Of  purchaser  of  land.     Vendor  and  Pur- 
chaser, §  244. 
Guaranty,  |  91. 

Heirship.    Descent  and  Distribution,  {  71. 
Implied    contracts   for    services.      Work    and 

Labor,  §  28. 
Incompetency  of  fellow  servant.    Master  and 

Servant,  §  279. 
Incompleteness   of   account   stated.     Account 

Stated,  i  19. 
Insanity.     Insane  Persons,   §  2. 
Insolvency    of    and    preferences    by    bankrupt. 
Bankruptcy,  §  303. 
Of     grantor     in     fraudulent     conveyance. 
Fraudulent  Conveyances,  §  297. 
Intent  as  element  of  libel  or  slander.     Libel 
AND  Slander,  §  112. 
To  defraud.     Fraudulent  Conveyances, 
{  298. 
Judgment  as  estoppel  or  defense.     Judgment, 

§  951. 
Justification  for  libel  or  slander.     Libel  and 

Slander,  §  112. 
Knowledge  by  signalmen  of  orders  from  train. 

Railroads,   §  282. 
Legality  of  bill  or  note.     Bills  and  Notes, 

§  521. 
Legitimacy  of  child.     Bastards,  S  6. 
Loss  of  or  injury  to  goods  in  course  of  trans- 
portation.    Carriers,  §  134. 
To  goods  stored.     Warehousemen,   |  34. 
To  passenger's  baggage.     Carriers,  S  40S. 
Loss    of   written    instrument.     Lost    Instru- 
ments, §  23. 
Malice  as  element  of  libel  or  slander.     Libel 

AND  Slander,  §  112. 
Malicious  Prosecution,  §  64. 
Marriage,  §  50. 

Married     woman's    separate     property.      Hus- 
band AND  Wife,  §  133. 
Mental   incapacity.     Insane  Persons,   §  2. 
Misrepresentation    in    procuring    execution    of 

deed.     Deeds,  §  211. 
Mistake  in  execution  of  bill  or  note.      Bills 

AND  Notes,   §  520. 
Mitigation    of    damages    for    libel    or    slander. 

Libel  and  Slander,  §  112. 
Modification  of  contracts.     Contracts,  i  247. 
Money  Paid,  §  9. 
Money  Received,  {  18. 
Municipal  ordinances  or  by-laws.     Municipal 

Corporations,  §  122. 
Navigability.     Navigable  Waters,  §  1. 
Necessity  and  utility  of  road.     Highways,  $ 

42. 
Negligence.     Negligence,  §{   133-135. 

Causing  injuries  from  fires  set  by  railroad 

company.     Railroads,  §  482. 
Causing    injuries   to    animals    on   or    near 

railroad  tracks.     Railroads,  §  443. 
Causing  injuries  to  passengers.     Carriers, 

I  3ia 

Causing  injuries  to  persons  at  railroad 
crossings.     Railroads,  §  348. 

Causing  injuries  to  persons  on  or  near  rail- 
road tracks.    Railroads,  §  398. 
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Negligence— (Cont'd). 

Causing   injuries    to    persons    on    or   near 
street    railroad    tracks.     Street    Rail- 
roads, I  114. 
Causing  injuries  to   travelers  on  highway. 

Highways,  §  211. 
Causing    injuries    to    travelers    on    street. 

Municipal  Corporations,  {  819. 
In  use  of  highway.    Highways,  |  184. 
In   use  of  street.     Municipal  Corpora- 
tions, §  706. 
Of  child.     Parent  and  Child,  {  13. 
Of  fellow  servant.    Master  and  Servant, 

§  279. 
Of    master    causing    injury    to    servants. 

Master  and  Servant,  |  278. 
Or  default   in   transmission  or  delivery  of 
telegraph   or   telephone   message.     Tele- 
graphs AND  Telephones,  $  66. 
Notice  and  proof  of  loss  under  insurance  poli- 
cy.   Insurance,  §  665. 
Of   nonpayment    or   of    protest   of   bill   or 
note.    ^iLLS  AND  Notes,  $  526. 
Nuisance,  |§  33,  49. 
Offer  and  acceptance  of  contracts.   Contracts, 

{  28. 
Omission    of    property    from    assessment    for 

gravel  road.    Highways,  §  136. 
Ouster  from  real  property.    Ejectment,  |  96. 
Ownership  and  operation  of   railroad.     Rail- 
roads, I  272. 
Of   bill   or  note.     Bills  and   Notes,   |S 

523,  524. 
Of  lost  goods.    Finding  Lost  Goods,  |  3. 
Of  property.     Property,   |  9. 
Of  property  claimed  in  ejectment.     Eject- 
ment, {  95. 
Of  property  claimed  in  replevin.    Replev- 
in, I  72. 
Of  property  levied  on.     EJxecution,  §  194. 
Of  property  sold  at  tax  sale.     Taxation, 

§  789. 
Of  property  subject  of  suit  to  quiet  title. 

Quieting  Title,  §  44. 
Of   property    subject    of   trespass.      Tres- 
pass, {  46. 
Of  vessel.    Shipping,  f  19. 
Parties  to  contracts.     Contracts,  {  28. 
Partnership,  §{  51-55. 
Payment     Payment,  §§  72-74. 

Of   bill    or   note.      Bills   and    Notes,    S 

527. 
Of    insurance    premiums.     Insurance,    i 

665. 
Of  mortgage.     Mortgages,  §  319. 
Of  price  for  land  sold.    Vendor  and  Pur- 
chaser, {  341. 
Of  taxes.    Taxation,  {  529. 
Performance  of  contract.     Contracts,  $  322. 
Of  contract   of  sale  by   seller.      Sales,    i 

181. 
Or    breach    of    warranty    or    condition    in 
insurance    policy.     Insurance,    ||    665, 
819. 
Personal  injuries  and  physical  suffering.    Dam- 
,   ages,  I  185. 


Pollution   of   waters.     Waters    and    Water 

Courses,  {  77. 
Possession  or  right  of  possession   of   personal 
property.     Replevin,   §  72. 
Of  real  property— 

Ejectment,  §§  95,  96. 
Quieting  Title,  §  44. 
Prescriptive  rights  in   waters.     Waters  and 

Water  Courses,  {  152. 
Presentment    of    bill    or    note    for    payment 

BiLLfl  AND  Notes,  f  526. 
Principal  and  Surety,   {  161. 
Probable   cause    for  prosecution.     Malicious 

Prosecution,  {  64. 
Promise  to  marry  and  breach  thereof.   Breach 

OF  Marriage  Promise,  {  23. 
Protest  of  bill  or  note.     Bills  and  Notes,  i 

526. 
Proximate  cause  of  injury  to  licensee  on  rail- 
road tracks.     Railroads,   i  282. 
Of  injury  to  servant.    Master  and  Serv- 
ant, §  276. 
Of  injury  to  traveler  on  street.     Munici- 
pal Corporations,  §  819. 
Public   improvements.     Municipal   Corpora- 

TiONS,  §  568. 
Ratification  of  acts  of  agent    Principal  and 
Agent,  |  173. 
Of  corporate  officer  or  agent.     Corpora- 
tions, §  432. 
Recognition  of  illegitimate  child.     Bastards, 

I  13. 
Relation  of  carrier  and  passenger.     Carriers, 
{  246. 
Of  landlord  and  tenant     Landlord  and 

Tenant,  {  18. 
Of    master    and    servant     Master    and 
Servant,  §  277. 
Res  judicata.     Judgment,  {  951. 
Service  of  process.    Process,  $  149. 
Services,  rendered.     Work  and  Labor,  {  28. 
To  decedent's  estate.    Executors  and  Ad- 
ministrators, I  221. 
To  pauper.     Paupers,  {  52. 
Statutes,  §  286. 

Suretyship.    Principal  and  Surittt,  {  45. 
Tax  titles^    Taxation,  $  810. 
Testamentary  capacity.    Wills,  f  55. 
Title  to  bill  or  note.     Bills  and  Notes,  {§ 
523-525. 
To  lost  goods.    Finding  Lost  Goods,  i  3. 
To  property.    Property,  i  9. 
To  property  claimed  in  ejectment    Eject- 
ment, §  95. 
To  property  claimed  in  replevin.     Replev- 
in, t  72. 
To  property  levied  on.    Execution,  f  194. 
To  property  sold  at  tax  sale.    Taxation, 

§789. 
To  property  subject  of  suit  to  quiet  title. 

Quieting  Title,  §  44. 
To  property  subject  of  trespass.    Trespass, 

§  46. 
To  railroad  property.    Railroads,  {  272. 
To  vessel.     Shipping,  §  19. 
To   overcome   answer   in    equity.      Equity,   f 
345. 
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Transfer  and  ownership  of  bill  or  note.    Bnxs 

AND  Notes,  »  523,  524. 
Tbespass,  §  46. 

Undue  influence  in  procuring  execution  of  con- 
tracts in  general.     Conibacts,  §  99. 
Of  will.    Wills,  {  166. 
Use  and  Occupation,  {  9. 
Usury.  {  117. 

Validity  of  bill  or  note.    Bills  and  Notes,  §§ 
520,  521. 
Of  contract    CJontbacts,  {  99. 
Of  contract  of  sale— 
Sales,   §  52. 

Vendor  and  Purchaser,  §  44. 
Of  deed.    Deeds,  |  211. 
Of  gift.    Gifts,  §  49. 
Vendor*s   lien.     Vendor  and  Purchaser,   § 

281. 
Want  of  probable  cause  for  prosecution.    Ma- 
licious Prosecution,  S  64. 

In  particnlar  civil  actions  or  proceed- 
ings. 

Bee-- 

Account,  Action  on,  §  7. 
Accounting  by  county  oflicers.    Counties,  {  94. 
By  executor  or  administrator.    Executors 
AND  Administrators  {  506. 
Account  Stated,  §  19. 

Against  agent.    Principal  and  Agent,  {  190. 
Guarantors.    Guaranty,  §  91. 
Heirs  or  distributees.    Descent  and  Dis- 
tribution, §  147. 
Sureties.    Principal  and  Surety,  §  161. 
Alienation  of  affections.    Husband  and  Wife, 

§333. 
Assault  and  Battery,  S  35. 
Bail  bonds.    Bail,  §  90. 
Bastardy  proceedings.    Bastards,  f§  64,  65. 
Bills  and  Notes,  §§  515-527. 
Bonds.     Bonds,  S  132. 

Of  commissioners  to  make  partition.    Par- 
tition, f  91. 
Of  executors  and  administrators.     Execu- 
tors and  Administrators,  §  537  (9). 
Of  guardians.     Guardian  and  Ward,   § 

182. 
Of  public  oflScers— 
Officers,  §  142. 

Sheriffs  and  Constables,  |  169. 
Bounties,  {  1. 

Breach  of  contract.    Contracts,  §  350. 
Of  contract  of  sale.    Sales,  §  417. 
Of  covenant.    Covenants,  §  122. 
Of  warranty  of  goods  sold.     Sales,  §  441. 
Breach  of  Marriage  Promise,  §  23. 
By  or  against  corporations.    Corporations,  § 
519. 
Guardian.     Guardian  and  Ward,  {  131. 
Infant,  sufficiency  as  against  infant.     In- 
fants, §  100. 
Partners   after  dissolution   of   partnership. 

Partnership,  §  296. 
Trustees  in  bankruptcy.     Bankruptcy,   5 
303. 
By   owner  of  property    taken  for  public  use. 
Eminent  Domain,  §  300. 


By  stockholders  suing  on  behalf  of  corporation. 

Corporations,  {  212. 
Cancellation  of  Instruments,  {  47. 
Compelling  satisfaction  of  judgment.     Judg- 
ment, I  894. 
Compensation    of    attorney.     Attorney   and 
Client,  §  166. 
Of  broker.    Brokers,  f  86. 
Condemnation     proceedings.      Eminent     Do- 
main, §  205. 
Confirmation  or  trial  of  tax  title.    Taxation, 

§810. 
Conspiracy,  {  19. 

Contract  of  suretyship.    Principal  and  Sure- 
ty, §  161. 
Death,  §§  74-76. 

Determination,    establishment,    and    protection, 
water    rights.      Waters     and     Water 
Courses,  {  152. 
Of  heirship.    Descent  and  Distribution, 
I  71. 
Disbarment  proceedings.    Attorney  and  Cli- 
ent, §  53. 
Discrimination  by   carrier.     Carriers,   {  201. 
Divorce,  §{  123-133. 
Dower,  f  79. 
Ejection  of  passenger  or  intruder  from  train. 

Carriers,  {  381. 
EXtectment,  §§  92-96. 
Election  contest.    Elections,  §  295. 
Enforcement  of  lien  for  taxes  or  money  paid 
for  invalid  tax  title.     Taxation,  §  827. 
Of  mechanic's   lien.     Mechanics'   Liens, 

§281. 
Of   right   of    exemption.     Exemptions,    § 

148. 
Of  vendor's  lien.    Vendor  and  Purchj^s- 
ER,  §  281. 
Establishment     and      enforcement     of     trust. 
Trusts.  §  372. 
Of  boundaries.    Boundaries,  §  37. 
Of  claim  to  attached  property.     Attach- 
ment, §  308. 
Of  claim  to  property   taken   on  execution. 
Execution,  |  194. 
Failure  to  deliver  or  misdelivery  of  goods  ship- 
ped.   Carriers,  f  94. 
False  Imprisonment,  f  31. 
Foreclosure  of  mortgage— 

Chattel  Mortgages,  {  278. 
Mortgages,  §§  462-464. 
Fraud,  §  68. 

Fraud  ita  inducing  discharge  of  mutual  benefit 
insurance  association  from  liability.     Insur- 
ance, §  801. 
Guaranty,  |  91. 

Injuries  at  railroad  crossings.    Railroads,  § 
348. 
By  animals.    Animals,  §  74. 
By  or  to  artificial  ponds,  reservoirs,  chan- 
.nels,   and   dams.     Waters  and   Water 
Courses,  §  179. 
From  accidents  to  trains.     Railroads,   § 

297. 
From  construction  or  maintenance  of  tele- 
graph or  telephone   lines.     Telegraphs 
and  Telephones,  §  20. 


TUs  Digest  is  oompiled  on  the  Key-Number  System.    For  explanation,  see  page  iii4C 


BVIDENCE,  XIV. 


[4Ind.Dtff.— Paceesq 


(584 


In  janes,  etc.— (Cont'd). 

From    defects   or    obstructions    in    bridges. 

Bridges,  §  46. 
Fifbm  defects  or  obstructions  in  highways. 

Highways,  f  211. 
From   defects    or    obstructions    in    streets. 

Municipal  Corporations,  §  819. 
From  escape  or  explosion  of  gas.    Gas,  f  20. 
From  fires  caused  by  operation  of  railroad. 

Railroads,   S  482. 
From     flowage.      Waters     and     Water 

Courses,  f  179. 
From  negligence.    Negligence,  §§  133-135. 
From  negligence  or  default  in  transmission 
or  delivery  of  telegraph  or  telephone  mes- 
sage.    Telegraphs  and  Telephones,  f 
66. 
From  npgligeut  or  wrongful  use  of  highway. 

HigHWAYS,  §  IM, 
From  negligent  or  wrongful  use  of  street. 

Municipal  Corporations,  §  706. 
From  nuisances.    Nuisance,  §  49. 
From  operation  of  ferry.     Ferries,  §  33. 
From  sale  of  liquor.     Intoxic.\ting  Liq- 
uors, §  310. 
To    animals    on    or    near    railroad    tracks. 

Railroads,  §  443. 
To  hired  animals.    Animals,  |  27. 
To  licensees  or  trespassers  on  railroad  prop- 
erty.    Railroads,  f  282. 
To  passengers.     Carriers,  §§  318,  346. 
To    persons    on    or    near    railroad    tracks. 

Railroads,  f  398. 
To  persons  on  or  near  street  railroad  tracks. 

Street  Railroads,  §  114. 
To   servants.     Master  and    Servant,    §S 
275-281. 
Insurance  policies.     Insurance,  §§  665,  819. 
Judgment,  §§  920,  944. 
Labor  in   working  mines.     Mines  and   Min- 
erals, (  110. 
Libel  and  Slander,  {  112. 
Loss  of  or  injury  to  goods  in  course  of  trans- 
portation.   Carriers,  §§  134,  185. 
To  goods  stored.    Warehousemen,  |  34. 
To  live  stock  in  course  of  transportation. 

Carriers,  §  228. 
To  passengers,  baggage.     Carriers,  {  408. 
IA)ST  Instruments,  §  23. 
Malicious  Prosecution,  §  64. 
Mandamus,  §  168. 
Money  Paid,  §  9. 
Money  Received,  $  18. 
Negligence  of  druggist.     Druggists,   §  10. 
Partition,  §  63. 

Penalties  for  delay  in  transmission  or  delivery 
of  telegraph  or  telephone  message.    Tele- 
graphs AND  Telephones,  §  78. 
For  failure  of  railroad  company  to  maintain 
flagmen  at  crossings.    Railroads,  f  254. 
For   negligence  or  default  in   transmission 
or  delivery  of  telegraph  or  telephone  mes- 
sage.     Telegraphs    and    Telephones, 
§  78. 
For  violations  of  liquor  laws.     Intoxicat- 
ing Liquors,  §  188. 


Penalties,  etc.--<Confd). 

For   violations   of   regulations,    relating  to 
telegraph  and  telephone  companies.    Tel- 
egraphs and  Telephones,  §  78. 
Price  of  goods  sold.     Sales,  |  359. 

Of  land  sold.    Vendor  and  Purchaser,  | 

315. 
Of  logs  sold.     Logs  and  Logging,  |  34. 
Probate    proceedings   and    actions    relating  to 

wills  or  probate.    Wills,  f{  299-sM)3. 
Quieting  Title,  §  44. 

Recovery   of  compensation  under  contract  for 
construction     of     public     improvements. 
Municipal  Corporations,  §  374. 
Of  moneys  collected  by  attorney.     Attor- 
ney AND  Client,  S  128. 
Of  possession   of  leased  property.     Land- 
lord AND  Tenant,  {  285. 
Of  price  paid  for  land.    Vendor  and  Pub- 
CHASER,  §  341. 

Reformation  of  Instruments,  §  45. 
Removal  of  fixtures.    Fixtures,  §  35. 
Rent.    Landlord  and  Tenant,  §  231. 

Or  royalties  under  oil  or  gas  leases.    Mines 
AND  Minerals,  §  79. 
Replevin,  §  72. 

Restraining    enforcement    of    assessments    for 
roads.     Highways,  {  148. 
Of  municipal  assessments.    Municipal  As- 
sessments, f  538. 
Of  taxes.    Taxation,  §  611. 
Review  of  tax  assessments.     Taxation,  §  485. 
Royalties  on  patented  inventions.     Patents,  | 

219. 
Sale  of  land   to  enforce  assessment  for  public 
improvement.     Municipal  Corporations,  fi 
568. 
Services,   supplies   and   other  expenditures  for 

paupers.     Paupers,  §  52. 
Setting  aside  conveyance  in  fraud  of  alimony. 
Divorce,  §  276. 
Transfer   in   fraud    of   creditors    or    subse- 
quent   purchasers.      Fraudulent    Con- 
veyances, §§  294-300. 
Slander  of  property  or  title.    Libel  and  Slan- 
der, f  139. 
Specific  Performance,  §  121. 
Torts  of  child.    Parent  and  Child,  {  13* 
Trespass,  (  46. 

Trover  and  Conversion,  f  40. 
Usury,  f  117. 
Work  and  Labor,  {  28. 

i  584.   WeisM  and  eonelnsiTeness  in  s«b- 
eraL 

Number  of  witnesses  for  and  against  question, 
see  post,  (  598. 

[a]  (8np.  1855) 

To  justify  the  rejection  of  evidence,  it 
must  either  be  contradicted,  or  improbable,  or 
obnoxious,  according  to  some  established  legal 
mode  of  testing  truth.— Peter  v.  Wright,  6  Ind. 
183. 

[b]  (Sap.  1880) 

The  law  does  not,  as  a  rule,  recogniie  the 
inferiority  of  testimony  embodied  in  depositions 
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to  testimony  given  orally  at  the  trial.  The  rel- 
ative value  of  these  two  classes  of  testimony 
depends  upon  the  facts  of,  and  the  circumstanc- 
es attending,  each  particular  case,  and  not  up- 
on any  inexorable  general  rule.— Voss  v.  Prier, 
71  Ind.  128. 

[c]  (Snp.  1881) 

An  instruction  that,  "All  othef  things  be- 
ing equal,  evidence  of  witnesses,  given  in  the 
presence  of  the  court  and  jury,  is  entitled  to 
greater  weight  than  that  of  witnesses  whose 
depositions  have  been  taken  and  read  in  evi- 
dence,*' is  erroneous.— Works  v.  Stevens,  76  Ind. 
181. 

[d]  (Snp.  1883) 

On  a  motion  to  set  aside  a  default  judg- 
ment, evidence  consisting  of  the  sworn  com- 
plaint of  the  plaintiff,  counter  affidavits  of  de- 
fendant, and  affidavits  in  reply  partakes  of  the 
nature  of  depositions  and  parol  testimony  of 
resident  witnesses,  and  not  of  the  nature  of 
documentary  evidence,  and  therefore  the  rule 
Hs  to  the  weight  of  the  evidence  applied  to  pa- 
rol testimony  must  be  applied  to  them. — Nash 
V.  Cars,  02  Ind.  216. 

Fob  Cases  fbom  Other  States. 

See  20  Cent.   Dig.  Evid.  §§  2424,  2426, 

2427. 
See,  also,  17  Cyc.  pp.  753,  754,  798,  8ia 

§  585.   Statntorj  provislona. 

[a]  (Snp.  1883) 

The  Legislature  cannot  decree  what  shall 
be  conclusive  evidence.— Scott  v.  Brackett,  89 
Ind.  413. 

[b]  (Snp.  1909) 

The  Legislature  can  make  certain  acts  or 
facts  prima  facie  evidence  of  other  facts  neces- 
sary to  be  established  in  a  legal  proceeding. — 
Rose  V.  State.  87  N.  E.  103,  171  Ind.  602. 

Fob  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  §  2428. 


f  586.  Positive  and  nesative  evidence. 

Giving  of  signals  by  locomotive,  see  Railroads, 
§  348. 

[a]  (Snp.  1855) 

In  an  action  of  trespass  on  the  case  for 
distress  for  rent,  where  it  is  alleged  no  rent  is 
due,  plenary  proof  of  the  negative  averment  is 
not  necessary ;  it  being  sufficient  to  adduce 
such  evidence,  as,  in  the  absence  of  counter  evi- 
dence, affords  ground  for  presuming  the  aver- 
ment to  be  true. — Smith  v.  Downing,  6  Ind. 
374. 

[b]  (Snp.  1887) 

Testimony  negative  in  form  and  quality 
cannot  be  regarded  as  entitled  to  the  same 
weight  as  positive  testimony,  when  other  cir- 
cumstances are  equal.— Allen  v.  Bond,  112  Ind. 
523,  14  N.  E.  492. 


[c]  (App.  1904) 

Proof  that  shippers  sometimes  applied  for 
a  bill  of  lading  cannot  overcome  positive  proof 
of  the  nonacceptance  of  a  bill  in  question.— 
Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  C.  &  A. 
Potts  &  Co.,  71  N.  E.  685,  33  Ind.  App.  564. 

[d]  (App.  1906) 

In  an  action  against  a  railroad  for  negli- 
gently causing  the  death  of  plaintiff's  decedent 
while  attempting  to  drive  over  a  crossing,  the 
complaint  alleged  failure  of  defendant  to  sound 
the  whistle  at  the  crossing,  as  required  by 
statute.  One  of  plaintiffs  witnesses  testified 
that,  as  she  approached  another  crossing  of 
defendant's  road,  she  heard  the  signal  therefor, 
saw  the  train,  waited  for  it  to  pass,  and  short- 
ly thereafter  heard  three  whistles.  Another 
witness,  living  near  the  track,  testified  to  see- 
ing the  train  go  by,  that  it  whistled  for  a  cer- 
tain crossing,  that  she  did  not  hear  any  whistle 
for  the  crossing  in  question,  but  thereafter 
heard  three  whistles.  Another  witness  testified 
that  the  train  did  not  whistle  for  the  crossing, 
though  it  gave  three  short  whistles  after  pass- 
ing the  same;  that  he  was  paying  particular 
attention  to  the  train,  as  he  was  watching  to 
see  if  his  brother-in-law,  who  was  traveling  at 
that  time,  would  come  home  that  night;  and 
that  he  noticed  if  the  train  would  whistle  or 
if  it  was  slacking  in  speed.  Held,  that  such 
evidence  was  not  of  a  purely  negative  charac- 
ter, and  that  the  jury  could  properly  give  more 
weight  thereto  than  to  the  testimony  of  wit- 
nesses testifying  merely  that  they  did  not  hear 
the  sigrnals,  but  were  where  they  could  have 
heard  them  had  they  been  given.— New  York, 
C.  &  St.  L.  R.  Co.  V.  Robbins,  76  N.  B.  804, 
38  Ind.  App.  172. 

[e]  (App.  1909) 

In  an  action  against  a  railroad  company 
for  death  at  a  highway  crossing,  that  a  witness 
did  not  hear  the  crossing  whistle  would  only 
be  evidence  that  it  was  not  blown,  where  the 
circumstances  were  such  that  the  witness  would 
probably  have  heard  it  had  it  been  blown.— 
Grand  Trunk  Western  R.  Co.  v.  Reynolds,  90 
N.  E.  94. 

For  Cases  from  Other  States. 

See  20  Cent.  Dig.  Evid.  §§  2482-2435. 
See,  also,  17  CJyc  pp.  800-«06,  808;    note, 
52  C.  C.  A.  82. 

§  587.   Ciromnstantial  evidenoe. 

As  to  communication  of  fire  from  railroad  prop- 
erty, see  Railroads,  $  482. 

In  actions  to  set  aside  fraudulent  conveyances, 
see  Fraudulent  Conveyances,  §§  295,  298. 

Of  belief  of  person,  see  ante,  §  151. 

Of  contributory  negligence,  see  Negligence,  | 
135. 

Of  fraud  inducing  sale,  see  Sales,  §  52. 

Of  fraud  in  general,  see  Fraud,  §  58. 

Of  freedom  of  servant  from  contributory  neg- 
ligence, see  Master  and  Servant,  §  281. 

Of  mistake  in  description  of  deed,  see  Deeds, 
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Of  negligence,  see  Negligence,  S  1<^* 
Of    undue     influence     invalidating    will.     Bee 
Wills,  §  1C6. 

[a]  (Sop.  1880) 

Circumstantial  evidence,  to  be  sufficient, 
must  agree  with  and  support  the  hypothesis 
which  it  is  admitted  to  prove.— Indianapolis,  P. 
&  C.  R.  Co.  V.  Collingwood,  71  Ind.  47G. 

[b]  (Snp.  1890) 

It  is  not  necessary  to  establish  a  fact  by 
direct  evidence,  for  it  may  be  proved  by  circum- 
stances. If  circumstances  are  proved  author- 
izing an  inference  in  favor  of  a  plaintiff,  it  is 
proper  for  the  jury  to  draw  it,  and  their  ver- 
dict cannot  be  disturbed.— Louisville,  N.  A.  & 
C.  R.  Co.  V.  Balch,  122  Ind.  583,  23  N.  E. 
1142. 

[c]  (Snp.  1890) 

Where  proof  of  circumstances  is  such  that 
a  fact  may  be  inferred  therefrom,  such  fact  is 
sufficiently  proved.— Albrecht  v.  C.  C.  Foster 
Lumber  Co.,  126  Ind.  318,  26  N.  E.  157. 

[d]  (App.1908) 

The  essential  facts  to  support  a  civil  ac- 
tion may  be  established  by  circumstantial  as 
well  as  by  direct  evidence,  and  in  some  cases 
the  circumstances  may  be  such  as  to  overcome 
direct  and  positive  testimony  to  the  contrary. 
— Evansville  Metal  Bed  Co.  v.  Loge,  42  Ind. 
App.  461,  85  N.  E.  979. 

Fob  Cases  from  Otheb  States. 

See    20  Cent.  Dig.  Evid.  §  2436. 
See,  also,  17  Cyc.  p.  817 ;   note,  2  L.  R,  A. 
(N.  S.)  905 ;    note,  97  Am.  St.  Rep.  771. 

§588.   Credibility  of  witnesses   in   sen- 
eral. 
[a]      (Snp.  1857) 

There  is  no  distinction  between  civil  and 
criminal  cases,  in  respect  to  the  mode  of  arriv- 
ing at  a  conclusion  as  to  the  credibility  of  wit- 
nesses.—Lewis  y.  Lewis,  9  Ind.  105. 

[b]     (App.  1909) 

The  testimony  of  a  witness  which  conflicts 
with  natural  law  is  not  legitimate  evidence, 
and  cannot  be  considered. — Em  rich  Furniture 
Co.  V.  Byrnes,  87  N.  E.  1042. 

Fob  Cases  fbom  Otiieb  States, 
See  20  Cent.  Dig.  Evid.  §  2437. 
See,  also,   17  Cyc.  p.  818;    note,  81  Am. 
Dec.  268. 

f  589.  Testimony  of  party. 

[a]     (App.  1907) 

Where  plaintiff  was  injured  in  a  collision 
with  a  street  car  which  approached  a  street 
crossing  at  night  at  a  high  rate  of  speed  with- 
out any  headlight,  plaintiflTs  positive  testimony 
"that  he  looked  for  the  car  as  he  approached  the 
crossing,  and  did  not  see  it,  was  not  so  unre- 
liable as  to  require  its  rejection,  though  a  num- 
ber of  other  witnesses  for  both  parties  testified 
that  they  were  able  to  see  the  car  some  dis- 


tance away.— Indianapolis  St.  R.  Co.  y.  Taylor, 
39  Ind.  App.  592,  80  N.  E.  436. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  f  2438. 

f  591.   Conolnsiveness     of     evidenco     on 
purty  introdneins  it. 

Impeachment  of  party's  own  witness,  see  Wit- 
nesses,  SI   321-^25,   380,   400-402. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Evid.  H  2440-2443. 
See,  also,  17  Cyc.  p.  816. 

§  592.  ETidenoe    introdncod    by    adverse 
party. 

[a]       (Snp.  1898) 

The  fact  that  the  party  in  whose  favor 
judgment  was  rendered  omitted  proof  essential 
to  his  recovery  afforded  no  reason  for  reversal, 
on  appeal,  where  the  adverse  party,  in  his  evi- 
dence, supplied  such  omission. — Collier  v.  Col- 
lier, 49  N.  B.  1063,  150  Ind.  276;  Pierce  T. 
Same,  Id. 

Fob  Cases  fbom  Othbb  States, 
See  20  Cent.  Dig.  Evid.  f  2429. 
See,  also,  17  Cyc  p.  799. 

§  593.  Eridenoe  improperly  admitted. 

Effect  of  failure  to  object,  see  Tbial,  {  106. 

[a]  (Sop.  1857) 

Evidence  admitted  under  issues  made  by 
the  parties,  without  objection,— not  inconsistent 
with  the  case  made  by  the  bill,— may  have  the 
effect  of  legitimate  proof,  though  not  strictly 
applicable  to  any  issue.— Elamhart  v.  Robert- 
son, 10  Ind.  8. 

[b]  (Sap.  1885) 

Evidence  brought  out  incidentally,  and  not 
applicable  to  any  issue  formed  by  the  plead- 
ings, may  not  be  considered  in  determining 
whether  the  finding  was  right  upon  the  evi- 
dence.—Marshall  v.  Mathers,  103  Ind.  458.  3 
N.  E.  120. 

[c]  (Sap.  1885) 

Where  parol  evidence  is  introduced  with- 
out objection,  it  will,  if  otherwise  sufficient, 
sustain  a  recovery,  although,  if  objection  had 
been  made,  it  would  not  have  been  competent, 
— Itiehl  v.  Evansville  Foundry  Ass'n,  104  Ind. 
70,  3  N.  E.  633. 

[d]  (Snp.  1887) 

It  is  sufficient  if  the  substance  of  the  is- 
sue be  proved ;  and  if  it  is  proved  by  oral  tes- 
timony, introduced  without  objection,  although 
written  evidence  would  have  been  the  best  evi- 
dence, the  verdict  will  not  be  disturbed.— Mc- 
Fadden  v.  Fritz,  110  Ind.  1,  10  N.  B.  120. 

[e]  (Snp.  1887) 

Where  an  execution,  read  in  evidence  with- 
out objection  on  the  ground  of  the  omission  of 
formal  proof  of  the  filing  and  recording  of  the 
transcript  from  the  justice's  docket  in  the  cir- 
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cuit  court,  as  required  by  law,  contains  a  re- 
cital of  such  facts,  it  will  to  that  extent  supply 
the  omission  of  such  formal  proof.— Teager  v. 
Wright,  112  Ind.  230,  13  N.  E.  707. 

[f]  (App.  18&4) 
In  an  action  for  damages  to  plaintifiTs  lots 
by  change  of  grade  of  a  street  by  a  railroad 
company,  it  appeared  that  plaintiff  held  a  war- 
ranty deed  for  the  lots,  and  was  in  actual  and 
open  possession  of  them  for  several  years  be- 
fore such  change.  On  the  trial  the  lots  were 
repeatedly  referred  to  by  the  attorneys  and  wit- 
nesses as  his,  and  positive  oral  evidence  was 
given  that  they  were  his,  without  objection. 
Held,  that  plaintiffs  title  was  sufficiently  shown. 
—Pennsylvania  Co.  v.  Stanley,  10  Ind.  App. 
421,  37  N.  E.  288,  38  N.  E.  421. 

Fob  Cases  from  Other  States, 
See  20  Cent.  Dig.  Evid.  {  2430. 
See,  also,  17  Cyc.  p.  800. 

I  595.  Inferences  from  eTidenee* 

[a]  (Snp.  1858) 

That  a  paper  was  considered  by  a  board, 
and  not  indorsed  as  required  by  statute,  gives 
rise  to  the  presumption  that  the  board  refused 
to  indorse  their  approval.— Wiggins  v.  Holley, 

II  Ind.  2. 

[b]  (Snp.  1879) 

In  an  action  on  a  promissory  note,  a  sure- 
ty thereon  set  up  as  a  defense  an  extension  of 
time.  On  the  note  was  a  general  indorsement 
of  a  credit.  Held,  that  an  inference  from  such 
indorsement  that  it  was  for  interest  in  advance 
was  not  sufficient  to  overcome  evidence  that 
there  was  no  extension  granted,  and  no  interest 
paid  in  advance.— Butterfield  v.  Trittipo,  67 
Ind.  338. 

[c]  (Sap.  1885) 

Evidence  which  supplies  grounds  for  infer- 
ring the  facts  essential  to  a  recovery  is  suffi- 
cient, in  civil  cases,  to  warrant  a  verdict  for 
plaintiff.— Riehl  v.  Evansville  Foundry  Ass*n, 
104  Ind.  70,  3  N.  B.  633. 

[d]  (Snp.  1895) 

An  inferential  fact  is  an  inference  or  con- 
clusion from  an  evidentiary  fact.  It  is  an  in- 
ference or  conclusion  from  the  evidence.— Louis- 
ville, N.  A.  &  C.  R.  Co.  v.  Miller,  37  N.  E. 
343,  141  Ind.  533. 

It  sometimes  happens  that  the  evidentiary 
facts  and  the  inferential  facts  are  one  and  the 
same.— Id. 

[e]  (Snp.  1896) 

Where  a  city  ordinance  is  admitted  in  evi- 
dence without  objection,  and  it  is  admitted  that 
it  has  been  passed,  the  jury  are  justified  in 
concluding  that  the  ordinance  was  in  force, 
though  there  is  no  proof  of  publication  as  re- 
quired by  law.— Lake  Erie  &  W.  R.  O.  v. 
-Brafford,  15  Ind.  App.  655,  43  N.  E.  882,  44 
N.  E.  551. 


[f]  (Snp.  1901) 

In  determining  the  weight  of  testimony, 
courts  are  i;>ermitted  to  draw  reasonable  infer- 
ences from  the  facts  found.— Rauh  v.  Water- 
man, 61  N.  E.  743,  63  N.  E.  42,  29  Ind.  App. 
344. 

[g]  (Snp.  1906) 

When  circumstantial  evidence  is  relied  on, 
the  circumstances  must  be  shown  to  exist,  since 
no  inference  of  fact  or  law  is  reliable  if  drawn 
from  inferences  which  are  uncertain. — Warner 
V.  Marshall,  166  Ind.  88,  75  N.  E.  582. 

Evidence  of  plaintiffs  declaration  that  she 
claimed  the  comer  house  and  the  lot  north  does 
not  justify  an  inference  that  she  claimed  only 
a  portion  of  the  large  unplatted  lot  north,  since 
inferences  cannot  be  based  on  inferences.— Id. 

Fob  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §{  2444,  2445. 
See,  also,  17  Cyc  p.  820;    note,  74  O.  a 
A.  661. 

§  596.  DoKZ^^  of  proof  in  generaL 

In  disbarment  proceedings,  see  Attorney  and 
Client,  §  53. 

[a]  If  the  testimony  is  evenly  balanced,  the 
court  should  find  against  the  party  on  whom 
the  burden  of  the  issue  rests.- (1873)  Gulick  v. 
Connely,  42  Ind.  134;  (1876)  Brannaman  v. 
Wells,  54  Ind.  127. 

[b]  (Snp.  1888) 

In  all  civil  actions,  a  preponderance  of  the 
evidence  only  is  necessary  to  establish  the  af- 
firmative of  an  issue,  whatever  the  nature  of 
that  issue  may  be.— Reynolds  v.  State  ex  rel. 
Cooper,  17  X.  E.  909,  115  Ind.  421. 

[c]  (App.  1896) 

Where  the  estimate  of  an  engineer  as  to 
the  quantity  of  work  performed,  provided  for  by 
the  contract,  is  attacked  for  fraud  or  mistake, 
the  fraud  or  mistake  need  only  be  shown  by  a 
preponderance  of  the  evidence.— Baltimore,  O. 
&  C.  R.  Co.  V.  Scholes,  14  Ind.  App.  524,  43 
N.  E.  156,  56  Am.  St.  Rep.  307. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  E>vid.  S{  2446-2448. 
See,  also,  17  Cyc.  pp.  753,  754. 

f  597«  SnAeienoy  to  support  Tordiot  or 


[a]  (App.  1906) 

A  finding  as  to  what  one*s  custom  was, 
being  according  to  his  testimony,  is  not  without 
evidence  to  support  it.— Western  Union  Tel.  Co. 
V.  Sanders,  39  Ind.  App.  146,  79  N.  E.  406. 

[b]  (Snp.  1907) 

Where  the  evidence  establishes  the  allega- 
tions of  the  complaint,  determining  the  suffi- 
ciency of  the  complaint  also  determines  the 
sufficiency  of  the  evidence  to  support  the  ver- 
dict.—Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  V.  Si- 
mons, 168  Ind.  333,  79  N.  E.  911. 
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[c]  (Snp.  1907) 

The  answer  to  interrogatories,  that  a  per- 
son named  was  in  charge  of  defendant*s  engine 
causing  plaintifiTs  injury,  is  not  without  evi- 
dence to  support  it,  where  plaintiff  testified 
thereto.— Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v. 
Lightheiser,  168  Ind.  438,  78  N.  E.  1033. 

[d]  (Sop.  1907) 

Where  there  is  no  material  conflict  in  the 
evidence,  and  the  material  averments  of  the 
complaint  are  proved  by  the  evidence  of  one 
witness,  a  verdict  in  accordance  therewith  is 
not  contrary  to  law  and  is  supported  by  the 
evidence.— Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 
v.  Ross,  109  Ind.  3,  80  N.  E.  845. 

W     (App.  1908) 

Every  material  fact  necessary  to  support 
the  verdict  must  be  founded  upon  legal  evi- 
dence.—Whiteley  Malleable  Castings  Co.  y.  Wis- 
hon,  42  Ind.  App.  288,  85  N.  E.  832. 

Fob  Cases  fbom  Other  States,     . 
See  20  Cent.   Dig.   Evid.  f  2440. 
See,  also,  17  Cyc.  p.  818, 

§  598.  Preponderanoe  of  eTidenoe. 

Instructions,  see  Trial,  {  237. 

[a]  (Snp.  1858) 

Mere  number  of  witnesses  does  not  consti- 
tute preponderance  of  evidence,  and  the  jurors 
may  believe  one  in  opposition  to  several,  if  sat- 
isfied that  the  truth  is  with  him. — McLees  ▼. 
Felt,  11  Ind.  218. 

[b]  (Sap.  1874) 

Though  more  witnesses  testify  on  one  side 
than  on  the  other,  this  does  not  make  weight 
or  preponderance  of  evidence. — ^Wray  v.  Tindall, 
45  Ind.  517. 

[c]  (Sup.  1877) 

Courts  ought  not,  as  a  rule,  to  weigh  evi- 
dence by  the  number  of  witnesses  testifying  on 
each  side.  The  evidence  of  one  witness,  even 
though  a  party,  may  have  more  weight  in  the 
decision  than  the  testimony  of  a  dozen  adverse 
witnesses.  If  testimony  of  different  witnesses 
cannot  be  harmonized,  the  court  or  jury  trj'ing 
the  cause  must  determine  which  of  the  wit- 
nesses are  the  more  worthy  of  belief.— Rudolph 
V.  Lane,  57  Ind.  115. 

[d]  (Sop.  1881) 

The  jury  may,  if  they  deem  proper,  credit 
the  unsupported  testimony  of  one  witness  over 
the  testimony  of  another,  though  the  latter  is 
corroborated.— Canada  v.  Curry,  73  Ind.  246. 

[e]  (Sup.  1881) 

The  preponderance  of  the  evidence  is  not  to 
be  determined  by  the  number  of  witnesses  tes- 
tifying on  each  side,  and  will  not  necessarily 
be  in  favor  of  the  party  who  has  the  greater 
number,  nor  against  the  one  having  the  burden 
of  proof,  where  the  number  of  witnesses  on 
each  side  is  equal;  but  will  be  dependent  on 
their  credibility.  The  evidence,  therefore,  of 
one   witness,   even   though   a  party,   may,   and 


often  ought  to  have,  more  weight  in  proper  de- 
cision of  the  cause  than  the  testimony  of  a 
dozen  adverse  witnesses. — Johnson  v.  Holliday. 
79  Ind.  151. 

[f]  (App.  1892) 
An  instruction  that  if  plaintiff  has  proven 
the  allegations  of  the  complaint  by  only  one 
witness,  and  such  allegations  have  been  denied 
by  one  witness  of  equal  credibility  and  roeanfl 
of  knowledge,  the  allegations  have  not  been 
proven,  unless  in  the  minds  of  the  jury  there 
have  been  corroborating  circumstances  proven 
sufficiently  to  outweigh  the  testimony  of  defend- 
ant, is  error  prejudicial  to  plaintiff.— Howlett 
V.  Dilts,  4  Ind.  App.  23,  30  N.  E.  313. 

[g]  The  preponderance  of  the  evidence  does 
not  necessarily  depend  on  the  number  of  wit- 
nesses, but  means  the  greater  weight  of  the 
evidence.— (Sup.  1904)  Indianapolis  St.  R.  Co. 
V.  Johnson,  72  N.  E.  571,  1(53  Ind.  518;  (lOa".) 
Nickey  v.  Steuder,  73  N.  E.  117,  1G4  Ind. 
189. 

For  Cases  from  Other  States, 

See  20  Cent.  Dig.  Evid.  §§  2450-2452. 
'   See,  also,  17  Cyc.  pp.  754-770. 

§  599.   Elements   of    eanse   of    action   or 
olaiin. 

W      (App.  1906) 

Evidence  tending  to  prove  the  essential 
facts  in  a  case  is  sufficient  to  sustain  the  ver- 
dict.^Indianapolis,  G.  &  F.  R.  Co.  v.  Hubbard, 
74  N.  K.  535,  36  Ind.  App.  100. 

9  600.  Matters  of  defense  and  rebnttal. 

[a]  (»ap.l873) 

Where  a  general  denial  and  set-off  are 
pleaded,  defendant  is  required  to  «Btablish  his 
set-off  by  a  preponderance  of  the  evidence.— 
Lewis  V.  Edwards,  44  Ind.  333. 

Where  a  general  denial  and  a  set-off  are 
pleaded,  plaintiff  is  required  to  make  out  his 
cause  of  action  by  a  preponderance  of  the  evi- 
dence.—Id. 

[b]  (Sup.  1887) 

Where  an  insurance  company  defends  an 
action  on  a  policy  on  the  ground  that  the  fire 
originated  through  act  or  design  of  plaintiff,  it 
need  prove  such  defense  only  by  a  preponder- 
ance of  evidence,  and  not  beyond  a  reasonable 
doubt,  as  is  required  in  criminal  cases. — Con- 
tinental Ins.  Co.  V.  Jachnichen,  110  Ind.  59,  10 
X.  E.  63G,  59  Am.  Rep.  194. 

[c]  (Snp.  1896) 

A  prima  facie  case  made  by  plaintiff  must 
always  stand,  unless  its  force  is  broken  by  de- 
fendant's evidence,  but  defendant  is  never  re- 
quired, under  the  general  denial,  to  negative  the 
truth  of  plaintiffs  prima  facie  case  by  a  pre- 
ponderance of  the  evidence.— Young  v.  Miller, 
44  N.  E.  757,  145  Ind.  652. 

[d]  (App.  1899) 

An  affirmative  defense  to  a  civil  action 
must  be  shown  by  a  preponderance  of  the  evi- 


This  Digest  is  compiled  on  the  Key-Number  System,    For  explanation  see  pace  Ui* 

Digitized  by  VjO 


§  coi 


[4  Ind.  Dig .-Pi«e  687]         EVIDENCE,  XIV— EXCEPTIONS 


dence.-^Shufflebarger  v.  Olleman,  52  N.  B.  774, 
21  Ind.  App.  531. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  U  2453-2455. 

f  601.  Partioiilar  facts  or  iMues. 

[a]  (Sup.  1880) 

In  an  action  by  a  mortgagee  to  recover 
damages  from  an  attorney,  sustained  by  the 
failure  of  the  latter  to  record  a  mortgage, 
whereby  the  lien  of  the  mortgage  was  lost,  the 
amount  for  which  the  mortgaged  property  was 
sold  on  execution  is  not  conclusive  as  to  its 
value,  as  against  the  mortgagee,  who  was  a 
stranger  to  such  writ— Stott  t.  Harrison,  73 
Ind.  17. 

[b]  (Sap.  1890) 

Where  property  is  regularly  exposed  to 
sale  on  execution,  there  being  no  fraud  or  ir- 
regularities in  sucb  sale,  the  amount  realized 
must  be  taken  as  conclusive  evidence  as  be- 
tween the  parties  Interested  of  the  actual  val- 
ue of  such  property.— Moorman  v.  Hudson,  25 
N.  E.  593,  125  Ind.  504. 

[c]  (App.  1908) 

One  having  the  burden  of  proving  that  at 
the  time  a  man  married  he  was  not  divorced 
from  a  former  wife  has  the  burden  of  proving 
a  negative,  and  the  burden  is  satisfied  where  he 
offers  such  evidence  as  in  the  absence  of  counter 
evidence  affords  ground  for  presuming  that  his 
contention  is  true.— Compton  v.  Benham,  85  N. 
E.  365. 

Fob  Cases  fbom  Otheb  States, 

See  20  Cent.  Dig.  Bvid.  §§  2450-2459. 
See.  also,  17  Cyc.  pp.  821,  822;    note,  05 
Am.  Dec.  525. 


EVIDENTIARY  FACTS. 

Inclusion  in  sj^ial  findings  of  jury,  see  Tbial, 
I  355. 

EXAMINATION. 

Adverse  party  before  trial.    Discovebt,  §|  31- 
79. 

Alleged  insane  person   in   inquisition   of   luna- 
cy.   Insane  Persons,  §  21. 

Applicant  for  license   to   practice  medicine   or 
surgery.    Physicians  and  Subgeons,  §§  5,  0. 

By  court  in  adoption  proceedings.    Adoption, 
§13. 

Complainant    in    bastardy   proceedings.      Bas- 
tabds,  §  41. 

Debtor  in  supplementary  proceedings.     Execu- 
tion, §§  373-378,  397. 

Election  ballots  on  contest    Elections,  f  299. 

Expert  witnesses — 

Cbiminal  Law,  Sf  482-489,  491. 
Evidence,  §S  547-560,  566. 

Foreign   corporations.     Cobpobations,    §  649. 

Jurors  on  challenge  for  cause.    Juby,  §  131. 


Physical  examination  of  party  or  other  person 
in  action  for  damages — 
Damages,  {  206. 
Discoveby,  f  78. 
Post  mortem.    Cobonebs,  f  14. 

Evidence  of  proceedings  at  coroner's  inquest 
in  prosecution  for  homicide.     Homicide, 
(S   222-226. 
Preliminary  examination  of  person  accused  of 
crime.    Cbiminal  Law,  f§  222-226,  229-237, 
240,  241. 
Public  records.    Recobds. 
Third    persons    in    supplementary    proceedings. 

Execution,  {§  385-387,  397. 
Title.    Abstbacts  of  Title. 
Witnesses — 

Depositions,  §§  63^9. 
Witnesses,  S§  226-307. 
Giving  opinions.     Cbiminal  Law,  {J  465, 
466. 

EXAMINERS. 

Title,  see  Abstbacts  of  Title,  §  3. 

EXCAVATIONS. 

Affecting  adjoining  lands.  Adjoining  Land- 
ownebs,  S  4. 

Liens  for  services  rendered  or  materials  furnish- 
ed.   Mechanics*  Liens,  §  28. 

Street,  liability  for  injuries.  Municipal  Cob- 
«PBATI0NS,  |§  782-785. 

EXCEPTIONS. 

Bee-- 

From  general  devise  or  bequest.    Wills,  §  584. 

Statutes.    Statutes,  §  228. 

Allegations    in    indictment   or   information. 
Indictment  and  Infobmation,  §  111. 

Negativing.    Pleading,  §  63. 

In  contracts  and  conveyances. 

See— 

Creation    of   easement   by   exception   in   grant. 

Easements,  §  14. 
Deeds.    Deeds.  §§  137-140. 

Of  right  of  way  to  railroad.     Railboads, 
§71. 
Insurance   policies.     Insubance,  §§  146,  402- 
467. 

In    Judicial    proceedlnsa. 

Account  of  executor  or  administrator.    Execu- 
tors AND  Administbators,  f  504. 
Of   guardian.     Guardian    and    Wabd,    § 
155. 
Affidavit  for  arrest.     Abbest,  §  32. 
Application  for  change  of  venue.    Venue,  {  84. 
Arguments  and  conduct  of  counsel — 
Criminal  LtAW,  §  728. 
Trial,  §  131. 
Assessment    by    commissioners,    appraisers,    oi 
viewers  in  condemnation  proceedings.     Emi- 
nent Domain,  §  235. 
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Award    of    arbitrators.      Arbitration     and 

Award,  {  68. 
Bill  of  exceptions.    Exceptions,  Bill  of. 
By  amicus  curiae.    Amicus  Curi.e,  {  3. 
Conduct  or  deliberations  of  jury — 
Criminal  Law,  §  868. 
Trial,  i  317. 
Continuance,  §  54. 
Course  and  conduct  of  trial  in  general.    Trial, 

§31. 
Evidence — 

Criminal  Law,  §|  697,  698. 
Trial,  §§  99-108,  105. 
landings  of  court.    Trial.  §  405. 

Of  jury.     Trial,  §  366. 
Inquest  or  assessment  of  damages.  Damages, 

I  223. 
Instructions^ 

Criminal  Law,  §§  841-845. 
Trial,  {§  270-284. 
In  drainage  proceedings  for  purpose  of  re- 
view.    Drains,  §  36. 
Necessity  and  sufficiency  for  purpose  of  review — 
Appeal  and  Error,  ||  248-280. 


property   of  decedent 
Executors  and  Ad- 


Necessity,  etc.— (Cont'd). 

Criminal  Law,  f§  1047-1059. 
Equity,  §  4M. 
New  trial  as  dependent  on  exceptions  taken  at 

trial.    New  Trial,  §§  40,  63,  81. 
Order  of  reference.     Reference,  {  34. 
Pleadings.    Equity,  §S  250,  259. 

Review  of  decisions.    Appeal  and  Ebbob, 
I  1040. 
Proceedings   for  sale   of 
under  order  of  court. 
ministrators,  §  338. 
Report  of  commissioners  in  partition  proceed' 
ings.    Partition,  §  94. 
On  reference — 
Equity,  {  410. 
Reference,  |  100. 
Requisites  of  record  for  purpose  of  review— 
Appeal  and  B}rror,  §§  501,  511. 
Criminal  Law,  §  1087. 
Review  on.    Appeal  and  Error,  |  860. 
Rulings  as  to  venue.     Venue,  §§  17,  Z2. 

On  demurrer  to  evidence.    Trial,  {  157, 
Verdict  or  findings.    Trial,  §§  345,  366. 
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EXCEPTIONS,    BILL   OF. 

Scope-Note. 

[INCLUDES  statements  in  writing  of  exceptions  talcen  to  rulings  or  other  action  of 
the  court  at  trials  of  civil  causes,  required  for  correction  of  errors  at  such  trials;  nature 
and  scope  of  bills  of  exceptions  in  general ;  in  what  cases  and  as  to  what  objections  such 
bills  are  available;  requisites,  contents,  making,  and  filing  of  such  bills;  and  proceedings 
to  compel  settlement,  signing,  sealing,  and  filing  thereof. 

[EXCLUDES  exceptions  in  criminal  cases  (see  Criminal  Law) ;  exceptions  to  pleadings 
or  other  proceedings  in  equity  (see  Equity)  or  admiralty  (see  Admiralty) ;  taking  and.  no- 
ting exceptions  at  trials  (see  Trial;  Reference) ;  review  of  decisions  relating  to  making 
bills  of  exceptions  (see  Appeal  and  Error) ;  hearing  of  exceptions  in  first  instance  by  ap- 
pellate court  (see  Appeal  and  Error) ;  necessity  and  use  of  exceptions  on  motions  for  new 
trial  (see  Xew  Trial),  or  on  appeals  or  writs  of  error  (see  Appeal  and  Error).  For  complete 
list  of  matters  excluded,  see  cross-references,  post] 

Analysis. 

I.  Nature,  Form,  and  Contents  in  General. 

§    1.  Nature  and  purpose  of  remedy  in  general. 

§    2.  Stal^utory  provisions. 

I    4.  Matters  subject  to  exception. 

I    6.  Scope  and  contents  of  bill  in  general. 

§    7.  Setting  forth  errors  or  irregularities. 

§    8.  Setting  forth  objections,  rulings,  and  exceptions. 

§    9.  Setting  forth  proceedings  not  shown  by  record. 

§  11.  Incorporating  evidence. 

§12.  Necessity. 

§  13.  Setting  forth  evidence  in  general. 

§  14.  Stenographer's  report. 

§  15.  Documentary  evidence. 

§  16.  Abridgment. 

§  17.  Incorporating  evidence  excluded. 
§  18.  Incorporating  instructions  given. 
§  19.  Incorporating  instructions   refused. 
§  20.  Form  and  arrangement  of  bill. 
§  21.  Insertion  of  documents. 

§  22.  In  general. 

§  23.  Skeleton  bill. 

§  24.  Number  of  bills. 

§  26.  Construction  of  bill. 

§  27.  Operation  and  effect  of  bill. 

II.  Settlement,  Signing,  and  Filing. 

§  31.  Necessity  of  allowance  or  settlement* 

§  32.  Authority  to  allow  or  settle. 

§  33.  Duty  to  prepare  bill. 

§  35.  Time  for  presentation,  allowance,  and  filing. 

§  36.  In  general. 

§  37.  At  or  after  trial. 

§  38.  During  or  after  term. 

§  39.  Time  prescribed  or  allowed. 

§  40.  Extension  of  time. 

§41.  Compliance  with  requirements. 

§  42.  Waiver  of  objections  to  delay. 

§  43.  Presentation  and  allowance  after  expiration  of  time. 

§  44.  Allowance  and  filing  nunc  pro  tunc. 

§  45.  Preparation  and  requisites  of  proposed  bill. 
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II.  Settlement,  Signing,  and  Filing — Continued. 

§  46.  Submission  or  service  of  proposed  bill. 

§  49.  Stipulations  as  to  allowance  or  settlement. 

§  51.  Allowance  or  settlement  by  judge  or  other  officer. 

§  53.  Compelling  allowance  or  settlement. 

§  56.  Certificate,  signature,  and  seal  of  judge. 

§  57.  Filing. 

§  58.  Service. 

§  59.  Amendment  or  correction. 


Cross-References. 


Authentication  and  certification  for  purpose  of 

review.    Appeal  and  Erbok,  §  613. 
Impeachment  of  witness  by  use  of.    Witnesses, 

§§  388,  393. 
Incorporation  of,   into  transcript  or  return   of 

record.    Appeal  and  Error,  §  600. 
Necessity  for  purpose  of  review — 

Appeal  and  Error,  ||  544-554. 
Criminal  Law,  {  1090. 
That  making  and  filing  appear  of  record  on 
appeal.    Appeal  and  Error,  f  511. 
Part  of  record  for  purpose  of  review.    Appeal 
AND  E^ROR,  §§  535-537. 


Presumptions  as  to  making  and  contents.    Ap- 
peal AND  Error,  f  938. 
Taking  exceptions  at  trial— 

Criminal  Law,  §§  697,  698,  728,  841-845. 

868. 
Equity,  §{  250,  259,  410. 
Trial,  |§  31,  99-103,  105,  131,  157,  270- 
284,  317,  345,  366,  40o. 

In.  particular  actlonn   or   proceedlnsfl. 

iSfee— 

Application  for  new  trial.    New  Trial,  {  131. 

Criminal  Law,  §§  1089-ie94. 

Election  contests.    Elections,  {  305.. 

Highway  proceedings.     Highways,   §  58. 


I.   NATURE,   FORM*  AND   CONTENTS 
IN  OENERAI^ 

In  criminal  cases,  see  Criminal  Law,  §  1091. 

§    1.    Nature  and  purpose  of  remedy  in 
general. 

[a]     (App.  1904) 
It  is  not  the  office  of  a  bill  of  exceptions 
to  supply  that  which  is  essential  to  the  validity 
of  a  judgment. — Johnson   v.   Staley,  70  N.   B. 
541,  32  Ind.  App.  628. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  §  1. 
See,  also,  3  Cyc.  p.  23. 

§   2.    Statutory  provisions. 
[a]     (Sup.  1906) 

Where  a  bill  of  exceptions  recited  that  it 
contained  all  the  evidence  given  and  was  signed 
by  the  trial  judge  and  afterwards  duly  filed 
as  a  bill  of  exceptions,  so  that  there  was  a 
substantial  compliance  with  Acts  1897,  provid- 
ing for  the  preparation  thereof,  it  was  no  objec- 
tion that  it  had  been  prepared  under  the  in- 
valid act  of  1899.— May  v.  Dobbins,  77  N.  E. 
353,  166  Ind.  331. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  E}xceptions,  Bill  of,  §  2. 

§   4.    Matters  subject  to  exception. 
[a]     (Sop.  1898) 

Under  Rev.  St.  1894,  §  642  (Rev.  St.  1881, 
§  0.S0),  authorizing  a  special  bill  of  exceptions  to 


review  "any  question  of  law  decided*'  during  the 
progress  of  the  cause,  a  special  bill  of  exceptions 
will  not  lie  to  determine  the  sufficiency  of  the 
evidence  to  support  the  findings,  as  the  question 
is  one  of  mixed  law  and  fact.— Haney  v.  Fams- 
worth,  49  N.  E.  383,  149  Ind.  453. 

[b]  (App.  1898) 

The  taking  of  exceptron  to  and  at  the  time 
of  the  overruling  of  a  motion  for  new  trial  may 
be  shown  by  the  bill  of  exceptions,— Bums'  Rev. 
St.  1894,  §§  638,  640,  641  (Homer's  Rev.  St. 
1897,  §§  626,  628,  629),  providing  time  may  be 
given  to  reduce  the  exception  to  writing;  that 
when  the  decision  objected  to  is  entered  on  the 
record,  and  the  grounds  of  objection  appear  in 
the  entry,  the  exception  **may  be  taken"  by  the 
party  causing  it  to  be  noted  at  the  end  of  the 
decision  that  he  excepts;  and  that,  when  the 
record  does  not  otherwise  show  the  decision  or 
grounds  of  objection  thereto,  the  party  object- 
ing **must,  within  such  time  as  may  be  allowed, 
present  to  the  judge  a  proper  bill  of  excep- 
tions."—Gaar,  Scott  &  Co.  V.  Wilson,  51  N.  E. 
502,  21  Ind.  App.  91. 

[c]  (Sop.  1902) 

Instructions  given  or  refused  cannot  be 
presented  on  appeal  by  a  bill  of  exceptions,  un- 
der Bums'  Rev.  St.  1901,  f  638a,  which  pro- 
vides the  time  for  taking  and  perfecting  of  ex- 
ceptions, and  that  written  instmments  or  doc- 
umentary evidence  need  not  be  copied  into  the 
bill.— Andrysiak  v.  Satkowski,  159  Ind.  428,  (3 
N.  E.  854,  65  N.  E.  286. 
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[d]      (Sap.  1906) 

The  motion  based  on  alleged  misconduct  of 
counsel  in  argument,  the  action  of  the  court 
thereon,  and  the  exceptions  thereto  may  be 
brought  into  the  record  on  appeal  by  a  bill  of 
exceptions.— Hasper  y.  Weitcamp,  167  Ind.  373, 
79  N.  E.  191. 

Fob  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  {f 
5,6. 

§   6.    Soope  and  contents  of  bill  in  gen- 
eraL 

[a]  (Sup.  1858) 

Where  the  refusal  to  suppress  a  deposition 
is  assigned  for  error,  the  bill  of  exceptions  must 
specify  whose  deposition  it  was;  for,  if  it  was 
one  not  read  in  evidence,  no  harm  was  done  by 
the  refusal,  though  it  might  be  erroneous.— Tem- 
pleton  V.  Hunter,  10  Ind.  3S0. 

[b]  (Sup.  1869) 

Where  the  interference  of  the  trial  court 
with  counsel's  statement  of  the  evidence  is  com- 
plained of  on  appeal,  the  bill  of  exceptions  must 
show  the  statement  that  was  being  made  when 
the  court  interposed.— Aylesworth  v.  Brown,  31 
Ind.  270. 

[c]  (Sup.  1871) 

A  bill  of  exceptions  may  be  general,  em- 
bracing everything,  or  it  may  embrace  but  one 
question.— Miles  v.  Buchanan,  36  Ind.  490. 

[d]  (Snp.  1887) 

A  bill  of  exceptions  is  substantially  defec- 
tive, where  it  shows  on  its  face  that  it  does  not 
include  all  the  evidence  adduced  and  the  agree* 
ments  of  the  parties  entered  into  at  the  trial. — 
Lyon  V.  Davis,  12  N.  E.  714,  111  Ind.  384. 

[e]  (Sup.  1893) 

Under  Rev.  St.  1881,  {  6.30,  providing 
that,  on  notice  of  intention  to  take  the  question 
reserved  to  the  supreme  court  on  the  bill  of  ex- 
ceptions only,  the  court  shall  thereupon  cause 
the  bill  of  exceptions  to  be  so  made  that  it  will 
embrace  so  much  of  the  record  of  the  cause, 
only,  and  the  statement  of  the  court,  as  will  en- 
able the  supreme  court  to  apprehend  the  par- 
ticular question  involved,  the  petition  need  not 
be  embodied  in  the  bill  of  exceptions,  where  the 
questions  reserved  do  not  depend  on  the  petition, 
or  anything  contained  therein.— Blemel  y.  Shat- 
tuck,  133  Ind.  498,  33  N.  E.  277. 

[f]  (App.  1897) 

Exceptions  to  the  submission  of  interroga- 
tories in  a  draft  for  a  special  verdict  are  not 
properly  reserved,  when  neither  the  draft  of  the 
verdict,  nor  the  interrogatories  designated,  nor 
the  pages  on  which  they  may  be  found,  are  set 
out  in  the  bill  of  exceptions.— Lauter  v.  Duck- 
worth, 48  N.  E.  804,  19  Ind.  App.  535. 

[g]  (App.  1898) 

Acts  1897,  p.  244  (Homer^s  Rev.  St.  1897, 
I  650a;  4  Bums'  Rev.  St.  §  638a),  provides  that 
in  order  to  make  the  evidence,  and  all  of  the 


rulings  thereon,  and  the  competency  of  wit- 
nesses and  the  objections  thereto,  a  part  of  the 
record  on  appeal,  it  is  sufficient  if  the  transcript 
contain  the  original  bill  of  exceptions  em- 
bracing all  such  evidence,  etc.  Held,  that  the 
mere  presence  in  the  bill  of  matters  other  than 
those  which  may  be  presented  on  appeal  by  an 
original  bill  does  not  render  the  bill  insufficient 
as  an  original  bill  containing  the  evidence, 
where,  aside  from  the  incorporation  therein  of 
such  other  matters,  there  has  been  a  full  com- 
pliance with  the  statutory  provisions. — City  of 
New  Albany  v.  Lines,  51  N.  E.  346,  21  Ind. 
App.  380. 

[h]     (Sop.  1904) 

A  long  statement  by  the  person  who  took 
down  the  evidence,  interposed  between  the  con- 
clusion of  a  bill  of  exceptions  and  the  certificate 
of  the  judge,  while  unnecessary  and  improper, 
does  not  vitiate  the  bill.— Ilowe  v.  White,  69 
N.  E.  684,  162  Ind.  74. 

[1]     (App.  1904) 

What  shall  be  contained  in  a  bill  of  excep- 
tions is  a  matter  exclusively  for  the  determina- 
tion of  the  trial  judge. — Avery  v.  Nordyke  & 
Marmon  Co.,  70  N.  E.  888,  34  Ind.  App.  541. 

D]  (App.  1907) 
Where  a  bill  of  exceptions,  as  provided  in 
Acts  1903,  p.  340,  c.  193,  §  5,  contained  a  clear 
statement  of  the  ruling  called  in  question  and 
a  succinct  recital  of  such  parts  of  the  evidence 
as  were  necessary  to  advise  the  court  of  the 
pertinency  and  materiality  of  the  matters  set 
out  to  be  reviewed,  it  set  forth  all  that  was 
necessary  in  order  to  properly  present  the  ques- 
tions on  appeal,  and  was  sufficient. — Atkinson  y. 
Maris,  40  Ind.  App.  718,  81  N.  E.  745. 

[k]      (App.  1909) 

A  bill  of  exceptions,  containing  a  clear 
statement  of  the  ruling  objected  to,  together 
with  a  succinct  recital  of  the  substance  of  the 
evidence  and  proceedings  necessary  to  advise 
the  court  of  the  pertinency  or  materiality  of 
the  matters  sought  to  be  reviewed,  as  required 
by  Acts  1903,  p.  340,  c.  193,  {  5,  is  sufficient.— 
DiHman  v.  Chicago,  I.  &  L.  R.  Co.,  88  N.  E. 
873. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  §§ 

8,  12. 
See,  also,  3  CJyc.  p.  26. 

f   7.    Setting;  forth  errors  or  irresulari- 
ties. 

[a]  An  appellate  court  will  not  undertake  to 
decide  upon  the  validity  of  objections  where  the 
bill  only  states  that  an  objection  was  made  and 
overruled,  without  giving  the  ground  of  objec- 
tion.—(Sup.  1870)  Robinson  v.  Murphy,  33  Ind. 
482;  (1874)  Blizzard  v.  Hays,  46  Ind.  166,  15 
Am.  Rep.  291;  (1881)  Clay  v.  Clark,  76  Ind. 
161;    (1882)  Cox  v.  Rash,  82  Ind.  519. 

Foe  Cases  from  Other  States, 

See  21  C?ent.  Dig.  Exceptions,  Bill  of,  f  9 
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f   8*    Settims   fortb   objeotioas,   mliass* 
and  ozoeptions. 

[a]  (Sop.  1862) 

From  a  judgment  in  probate  coart  defend- 
ant prosecuted  a  writ  of  error  to  a  circuit  court, 
where  the  judgment  was  reversed  on  the  ground 
that  evidence  excluded  should  have  been  admit- 
ted. Held,  that  the  circuit  court  did  not  err  in 
reversing  for  that  cause,  in  that  the  bill. of  ex- 
ceptions did  not  state  the  objections  made  to  the 
evidence,  since  the  rule  that  objections  to  evi- 
dence should  be  shown  by  a  bill  of  exceptions 
on  which  appellant  relies  refers  to  cases  in 
which  testimony  has  been  admitted,  and  not 
to  cases  where  it  has  been  rejected. — Gore  v. 
Gore,  3  Ind.  522. 

[b]  (Snp.  1868) 

Where,  on  the  overruling  of  a  motion  for  a 
new  trial,  time  is  given  ''to  prepare  and  file  a 
bill  of  exceptions  herein/'  objections  tak^n  dur- 
ing the  trial  to  the  admission  of  testimony  may 
properly  be  incorporated  in  the  bill  containing 
the  evidence.— State  ex  rel.  Vincennes  Tp.  v. 
Grammer,  29  Ind.  530. 

[c]  (Oup.  1872) 

Where  a  bill  stated  in  conclusion  that 
plaintifE  at  the  time  noted  exceptions  on  the 
margin  of  a  part  of  the  charges  and  at  the  time 
excepted  to  each  of  the  charges,  severally,  on 
which  exceptions  were  noted  on  the  margin  at 
the  time,  and  the  clerk  noted  that  no  instruc- 
tions were  on  file  with  exceptions  marginally 
noted,  the  appellate  court  cannot  determine 
whether  plaintiff  excepted  severally  to  all  the 
instructions,  or  only  to  those  where  exceptions 
were  noted  on  the  margin.— Cobb  t.  Krutz,  40 
Ind.  323. 

[d]  (Snp.  1872) 

A  bill  which  does  not  show  the  ruling  on  a 
motion,  and  whether  an  exception  was  taken 
thereto,  is  defective,  and  the  defect  is  not  cured 
by  statements  of  the  clerk  on  the  point.— Greens- 
burgh,  M.  &  H.  Turnpike  Co.  v.  Sidener,  40 
Ind.  424. 

[e]  (Snp.  1899) 

Instructions  given  by  the  court  on  its  own 
motion  recited  on  the  margin  that  they  were 
"given  and  excepted  to,"  but  nowhere  was  it 
recited  in  the  bill  of  exceptions  which  party 
took  the  exceptions.  Held  to  show  no  excep- 
tions on  the  part  of  the  appellant  to  such  in- 
structions justifying  review  on  appeal.— Indi- 
ana, I.  &  I.  R.  Co.  V.  Bundy,  53  N.  E.  175, 
152  Ind.  590. 

m  (App.  1903) 
Bums'  Rev.  St  1901,  |  642,  provides  that, 
where  a  party  reserves  for  the  decision  of  the 
Appellate  Court  any  question  of  law  shown  by 
a  bill  of  exceptions,  he  shall  notify  the  court  of 
his  intention  to  take  the  question  up  on  a  bill 
of  exceptions  only,  and  the  court  shall  cause 
the  bill  to  be  so  made  as  to  embrace  only  so 
much  of  the  record  and  the  statement  of  the 
court  as  to  enable  the  Appellate  Court  to  ap- 
prehend   the   question    involved.     Section   639 


provides  that  no  particular  form  of  exception 
is  required,  but  the  objection  must  be  stated 
with  so  much  of  the  evidence  as  is  necessary  to 
explain  it  Held  that,  where  a  question  is  re- 
served upon  the  admissiou  or  exclusion  of  evi- 
dence, the  bill  must  show  that  objection  was 
made,  with  the  grounds  thereof,  and  that  ao 
exception  was  taken  at  the  time  to  the  ruling. 
— Fritzinger  v.  State  ex  ret  Bckert,  67  N.  E. 
1006,  31  Ind.  App.  350. 

[g]     (Snp.  1906) 

A  bill  of  exceptions  disclosing  that  at  the 
close  of  the  evidence  defendant  filed  a  motion 
for  directed  verdict,  aud  that  the  court  direct- 
ed the  jury  to  return  a  verdict  in  form  "that 
the  jury  find  for  defendant,'*  and  that  the  jury 
complied  with  the  direction,  and  was  imme- 
diately discharged  by  the  court,  properly  pre- 
serves the  ruling  of  the  court  in  directing  a 
verdict.— Davis  v.  Mercer  Lumber  Co.,  73  N.  EL 
899,  164  Ind.  413. 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  S 

10. 
See,  also,  3  Cyc  pp.  29,  30. 

I   9.    Setting      forth      proeeedinss      m«t 
■lioim  by  record. 

[a]  (Snp.  1856) 
In  chancery  such  matters  only  in  the  prog- 
ress of  a  cause  as  do  not  necessarily  become 
part  of  the  record  (such  as  oral  evidence  of  ex- 
hibits at  the  hearing,  etc.)  need  be  presented  on 
appeal  by  bill  of  exceptions.— Elgbeit  t.  Rush, 
7  Ind.  706. 

[b]  The  object  of  a  bill  is  to  bring  upon  the 
record  such  matters  as  would  not  otherwise  ap- 
pear, and  not  to  show  facts  that  are  properly 
matters  of  record.— (Sup.  1875)  Ilom  v.  Bray, 
51  Ind.  555,  19  Am.  Rep.  742;  (1882)  Hadley 
V.  Atkinson,  84  Ind.  64;  (1882)  Heaton  v. 
White,  85  Ind.  376;  (1883)  Elliott  v.  Russell, 
92  Ind.  526;  (1884)  Burk  v.  Audis,  98  Ind.  59. 

Fob  Cases  fboh  Otheb  States, 

See  21  CTent.  Dig.  ESxceptions,  Bill  of,  §  IL 

f  1 1.  Inoorporatins  oTidenoo. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  E^xceptions,  Bill  of,  U 

13-17. 
See,  also,  3  C?yc.  pp.  26,  27;    note,  14  C. 
C.  A.  248. 

f  12.  — —  Necessity. 

[a]  (Snp.  1879) 

The  facts  may  be  admitted  in  the  bill  of 
exceptions  as  facts,  but,  when  not  so  admitted, 
the  evidence  which  tends  to  prove  or  disprove 
them  must  be  set  out.--Proctor  t.  Cole,  66  Ind. 
576. 

[b]  (Snp.  1880) 

A  bill  of  exceptions  on  which  error  is  as- 
signed in  denying  a  new  trial  as  of  right  under 
Code  {§  601,  611.  612,  in  an  action  involvinsf 
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conflicting  claims  to  land,  and  which  states  that  | 
appellant  proved  to  the  satisfaction  of  the  court 
that  he  had  paid  all  the  costs  accruing  in  the 
action  and  moved  the  court  to  grant  him  a  new 
trial  as  a  matter  of  right.  Is  sufficient  without 
showing  how  and  to  whom  the  costs  were  paid, 
or  setting  out  the  evidence  from  which  the 
court  found  that  they  were  paid.— Hunter  v. 
Chrisman,  70  Ind.  439. 

[c]  (Sop.  1902) 

Where  a  bill  of  exceptions,  attempting  to 
present  on  the  evidence,  as  a  reserved  question 
of  law,  the  constitutionality  of  a  statute,  con- 
tains only  part  of  the  evidence,  and  there  is 
nothing  to  show  that  no  other  evidence  was  giv- 
en on  the  point  and  issue  to  which  the  proffered 
evidence  related,  or  that  the  bill  embraces  so 
much  of  the  record  and  the  statement  of  the 
court  as  will  enable  the  supreme  court  to  ap- 
prehend the  particular  question  involved,  the 
bill  is  InsufBcient.— Standish  v.  Bridgewater,  65 
N.  E.  189,  159  Ind.  386. 

[d]  (App.  1907) 

When  an  appeal  is  taken  upon  a  reserv- 
ed question  of  law,  only  so  much  of  the  evi- 
dence as  is  necessary  to  preserve  the  question 
is  properly  in  the  bill  of  exceptions.— Zimmer- 
man V.  Beatson,  39  Ind.  App.  664,  79  N.  E. 
518,  80  N.  E.  165. 

[e]  (App.  1908) 

Under  Bums'  St.  1908,  {{  664-666,  it  is 
only  necessary  to  put  in  the  bill  of  exceptions 
so  much  of  the  evidence  as  illustrates  the  rul- 
ings of  the  trial  court— Abney  v.  Indiana  Un- 
ion Traction  Co.,  41  Ind.  App.  53,  83  N.  E. 
387. 

Fob  Cases  fboh  Othek  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  S  13. 
See,  also,  3  Cyc.  p.  26. 

I  13.  .i...  Settias  forth  evidence  in  sen- 
eraL 

Insertion  in  skeleton  bill,  see  post,  {  23. 
Mode  of  insertion  in  general,  see  post,  |  22. 
Mode  of  presenting  physical  objects,  see  post,  § 
20. 

[a]  (Sop.  1872) 

Under  2  Gav.  &  H.  Rev.  St.  p.  209,  |  343, 
a  written  instrument,  or  any  documentary  evi- 
dence,  need  not  be  copied  into  a  bill  of  excep- 
tions, but  may  be  referred  to,  if  its  appropri- 
ate place  be  designated  by  the  words  "here  in- 
sert," but  testimony  given  in  the  cause  must  be 
set  out  in  the  bill  of  exceptions.— Goodwine  v. 
Crane,  41  Ind.  335. 

[b]  (Sap.  1S74) 

Where  evidence  is  copied  into  the  record, 
without  any  indication  to  distinguish  it  from 
ordinary  entries  of  the  clerk,  it  cannot  be  re- 
garded as  legally  in  a  bill  of  exceptions.— 
Etter  V.  Armstrong,  46  Ind.  197. 

[c]  (Snp.  1875) 

A  statement  in  the  bill  that  a  witness 
named  testified  in  substance  the  same  as  an- 


other witness  named,  whose  testimony  is  set 
out  in  full,  does  not  sufficiently  set  out  the  tes- 
timony of  the  first-named  witness.— Yates  v. 
George,  51  Ind.  324. 

[d]  (Sup.  1881) 

Oral  testimony  can  only  properly  be  pre- 
sented in  a  bill  by  copying  it  in  extenso  before 
the  judge  signs  it.— Stratton  v.  Kennard,  74 
Ind.  302. 

[e]  (Sup.  1884) 

The  evidence  is  part  of  the  record  when  it 
is  incorporated  in  a  bill,  no  matter  who  took 
it  down  at  the  trial.— Brad  way  v.  Waddell,  95 
Ind.  170. 

[f]  (Sap.  1889) 

Oral  evidence  must  be  embodied  in  the  bill 
before  it  is  signed  by  the  judge,  in  order  to  be 
considered  in  the  record.- Harrell  v.  Seal,  121 
Ind.  193,  22  N.  B.  983. 

[g]  (Sap.  1891) 

The  evidence  is  not  properly  incorporated 
in  the  bill  of  exceptions  so  as  to  make  it  a  part 
of  the  record,  where,  if  a  dispute  were  to  arise 
as  to  whether  what  purports  to  be  the  long- 
hand manuscript  of  the  evidence,  found  with 
the  papers,  is  the  manuscript  referred  to  in  the 
bill  of  exceptions,  the  question  could  not  be  set- 
tled by  the  record  presented.— Stevens  v.  Ste- 
vens, 26  N.  E.  1078,  127  Ind.  500. 

[h]    (Sap.  1891) 

Where  the  bill  shows  that  the  evidence 
was  fully  set  out  in  the  bill  before  it  was  as- 
signed by  the  judge,  the  evidence  is  properly  in 
the  record,  and  it  is  entirely  unimportant  how 
it  was  taken  down  before  it  was  so  incorporat- 
ed in  the  bill.— Benson  v.  Christian,  129  Ind. 
535,  29  N.  E.  26. 

[i]  (Sap.  1892) 
A  statement  in  a  bill  of  exceptions  that 
certain  testimony  was  offered  does  not  make 
the  testimony  a  part  of  the  record,  and  it  is  not 
equivalent  to  the  statement  that  such  testimo- 
ny was  given. — National  Bank  of  Battle  Oreek 
V.  Lock,  31  N.  E.  1115,  132  Ind.  424. 

[j]  (Sap.  1899) 
A  bill  of  exceptions  not  containing  the  evi- 
dence, but  referring  to  it  as  *'filed  herewith,''  is 
insuflScient  to  obtain  a  review  of  a  finding  on 
the  ground  that  it  is  contrary  to  the  evidence. 
—State  ex  rel.  Luse  v.  Luse,  53  N.  E.  459,  152 
Ind.  701. 

[k]     (App.  1900) 

Where  much  of  the  evidence  in  the  bill  of 
exceptions  contains  references  to  models,  and  no 
diagrams  or  explanations  of  the  models  are  giv- 
en which  would  render  such  references  intelli- 
gible, the  bill  of  exceptions  shows  affirmatively 
that  it  does  not  contain  all  the  evidence,  not- 
withstanding it  recites  that  it  does.— South 
Bend  Chilled  Plow  Co.  v.  Geidie,  57  N.  E.  562, 
24  Ind.  App.  673. 
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[1]      (Sop.  1901) 

Where  the  trial  court  signed  a  bill  of  ex- 
ceptions and  made  a  certificate  that  it  contain- 
ed all  the  evidence,  the  fact  that  the  statute 
under  which  appellant  sought  to  incorporate 
the  evidence  into  the  bill  had  been  adjudged 
invalid  constituted  no  objection  to  the  sufficien- 
cy of  the  bill,  as  it  was  sufficient  without  the 
statute.— Miller  v.  Coulter,  59  N.  E.  853,  156 
Ind.  290. 

[m]     (App.  1902) 

The  fact  that  a  bill  of  exceptions  con- 
tains matters  other  than  the  evidence  does  not 
affect  it  as  a  bill  containing  the  evidenc?*.— 
Town  of  Lewisville  v.  Batson,  63  N.  E.  861, 
29  Ind.  App.  21. 

[n]     (Sup.  1909) 

A  record  on  appeal  which  recites  **no  an- 
swer that  the  reporter  caught"  will  not  sustain 
a  contention  that  the  bill  of  exceptions  does 
not  contain  all  the  evidence ;  but  such  practice 
is  bad.— Cleveland,  C,  C.  &  St.  L.  R.  Co.  v. 
Powers,  88  N.  E.  1073. 

[0]      (App.  1909) 

A  bill  of  exceptions  containing  a  motion  to 
set  aside  a  default  judgment  and  the  evidence 
submitted  should  show  that  all  the  evidence 
is  included  in  the  bill.— Milboum  v.  Baugher, 
43  Ind.  App.  35,  86  N.  E.  874. 

For  Cases  mou  Other  States. 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  §§ 
13,   16. 

§  14.  — »  Stenosrapher's  report. 

Insertion  in  skeleton  bill,  see  post,  §  23. 
Mode  of  insertion  in  general,  see  post,  §  22. 

[a]  (Sup.  1881) 

It  is  no  objection  to  a  bill  that  the  ste- 
nographer who  took  the  evidence  incorporated 
therein  was  not  sworn.— Williams  v.  Pendleton 
&  F.  Turnpike  Co.,  76  Ind.  87. 

[b]  (Sap.  1882) 

The  longhand  report  of  a  shorthand  re- 
porter, duly  signed  and  attested  by  him,  and 
signed  by  the  judge,  with  a  statement  that  it 
contains  all  the  evidence  in  the  case,  held  to 
be  sufficient  for  a  bill  of  exceptions.— Davis  v. 
Liberty  &  C  Gravel  Road  Co.,  84  Ind.  36. 

[c]  (Snp.  1882) 

The  fact  that  the  evidence  was  written  out 
by  some  one  other  than  the  shorthand  reporter 
who  acted  on  the  trial  is  immaterial,  if  such 
evidence  is  contained  in  a  bill  of  exceptions 
which  purports  to  contain  all  the  evidence.— 
Hill  V.  Hagaman,  84  Ind.  287. 

[d]  (Sop.  1882) 

Under  Rev.  St.  §  1410,  authorizing  the 
original  longhand  manuscript  of  a  reporter, 
when  duly  certified,  to  be  incorporated  in  a 
bill  of  exceptions,  a  mere  transcript  of  the  ev- 
idence taken  before  a  master,  without  his  cer- 


tificate that  it  is  the  original  longhand  manu- 
script, and  not  incorporated  in  a  bill  of  excep- 
tions, is  not  sufficient.— Lee  v.  State  ex  reL 
Templeton,  88  Ind.  256. 

[e]  (Sap.  1885) 

A  bill  containing  the  evidence  in  the  form 
of  a  shorthand  report  written  out,  with  the 
clerk's  certificate  that  the  manuscript  was  filed 
in  his  office,  '^furnished  by  A.  B.,  shorthand 
reporter  of  said  court,*'  is  sufficient— Lord  v. 
Bishop,  101  Ind.  334. 

[f]  (Sap.  1890) 

Where  the  original  longhand  manuscript 
of  the  evidence  is  certified  to  be  "all  the  evi- 
dence given  in  the  cause,"  and  the  stenographer 
certifies  that  it  is  such  original  longhand  manu- 
script of  the  evidence  made  by  him,  "incorpo- 
rated into  a  bill  of  exception?  at  the  request 
of  the  defendant,'*  and  the  judge,  in  signing  the 
bill  of  exceptions,  recites  that  "defendants 
*  *  *  tender  this  their  bill  of  exceptions, 
and  pray  that  the  same  may  be  signed  and  seal- 
ed, and  made  a  part  of  the  record  in  the  cause,** 
such  manuscript  is  properly  incorporated  in  the 
bill  of  exceptions.— Harvey  v.  State  ex  peL 
Rogers,  123  Ind.  260,  24  N.  E.  239. 

[g]  (Sap.  1890) 

The  longhand  manuscript  of  the  evidence 
in  a  cause  taken  by  the  official  reporter  is  not 
properly  in  the  record,  and  does  not  bring  up 
the  evidence  on  appeal,  unless  it  has  been  em- 
bodied in  a  bill  of  exceptions  by  the  circuit 
judge,  under  Rev.  St.  1881,  §  1410.  which  pro- 
vides that,  where  such  manuscript  has  been 
filed  with  the  clerk,  he  must,  on  request  of  the 
person  filing  it,  certify  the  same  to  the  appel- 
late court,  instead  of  a  transcript  thereof, 
"when  the  same  shall  have  been  incorporated 
in  a  bill  of  exceptions."— Fiscus  v.  Turner,  125 
Ind.  46,  24  N.  E.  662. 

[h]     (Sap.  1892) 

Where  the  judge  who  tries  a  case  sanctions 
and  accepts  the  stenographer's  statement  of  the 
evidence  for  use  in  the  bill  of  exceptions,  it 
may  be  considered,  although  it  did  not  appear 
that  the  stenographer  was  appointed  or  sworn.— 
McCoy  V.  Abel,  30  N.  E.  528,  31  N.  E.  453, 
131  Ind.  417. 

[i]     (Sap.  1S94) 

The  original  longhand  manuscript  of  the 
evidence,  rather  than  a  certified  copy  thereof, 
should  be  embraced  in  the  bill  of  exceptions, 
and  certified  to  the  supreme  court  by  the  clerk 
of  the  court  in  which  it  was  filed. — Louisville, 
N.  A.  &  C.  R.  Co.  V.  Berkey,  136  Ind.  591,  36 
X.  E.  642. 

[j]     (Sap.  1894) 

Where  the  manuscript  of  the  official  re- 
porter is  properly  embodied  in  the  bill  of  excep- 
tions, the  evidence  contained  therein  is  proper- 
ly in  the  record.— Big  Creek  Stone  Co.  v.  Wolf 
138  Ind.  496,  38  N.  E.  52. 
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[k]     (Sop.  1895) 

Where  the  longhand  manuscript  of  the  ev- 
idence is  made  a  part  of  a  bill,  and  the  judge 
certifies  that  the  bill  contains  all  the  evidence, 
■and  makes  that  contained  in  it  part  thereof, 
the  evidence  is  in  the  record  by  bill  of  excep- 
tions in  popper  form. — City  of  Huntington  v. 
<}riffith,  142  Ind.  280,  41  N.  K  8. 

[1]  (App.  1898) 
The  longhand  manuscript  of  the  evidence 
must  be  filed  in  the  clerk's  oflSce  before  4>eing 
incorporated  in  the  bill  of  exceptions,  and  be- 
fore the  bill  is  presented  to  the  judge  for  ap- 
proval, where  appellant  desires  the  original  ev- 
idence as  transcribed  by  the  official  reporter  to 
be  made  a  part  of  the  bill  of  exceptions,  with- 
out being  recopied  by  the  clerk.— Capital  City 
Dairy  Co.  v.  Plummer,  49  N.  E.  963,  20  Ind. 
App.  408. 

[m]     (App.  1898) 

Failure  of  the  bill  of  exceptions  to  af- 
firmatively show  that  the  stenographer  was 
elected  or  agreed  on  by  the  parties,  or  that  he 
was  sworn  to  report  the  case,  is  not  ground 
for  excluding  the  evidence  authenticated  by  the 
statement  signed  by  the  judge  that  it  was  all 
the  evidence  given  in  the  cause.— Oaar,  Scott 
A  Co.  V.  Wilson,  51  N.  E.  502,  21  Ind.  App.  91. 

[n]     (Snp.  1899) 

Under  Acts  1897,  p.  244,  requiring  a  bill 
of  exceptions  to  be  settled  and  allowed  by  the 
trial  judge,  and  filed  and  certified  by  the  clerk 
to  be  the  original  bill,  to  make  the  evidence  a 
part  of  the  record  the  stenographer  need  not 
certify  that  the  longhand  report  is  a  true  and 
complete  report  of  his  shorthand  notes. — Hang- 
er V.  Benua,  53  N.  E.  942,  153  Ind.  642. 

[0]     (App.  1899) 

Where  a  transcript  of  evidence  was  incor- 
porated in  a  bill  of  exceptions  which  was  duly 
approved  and  signed  by  the  judge,  and  filed  in 
open  court,  the  evidence  becomes  a  part  of  the 
record.- Whitman  Agricultural  Co.  v.  Horn- 
brook,  55  N.  E.  502,  24  Ind.  App.  255. 

[p]     (Sap.  1901) 

Under  Acts  1897,  p.  244,  in  relation  to  a 
bill  of  exceptions,  the  bill  of  exceptions  con- 
taining the  evidence  may  be  embraced  in  the 
transcript,  no  matter  who  prepared  the  bill  for 
the  judge's  approval  and  signature ;  and,  if  a 
shorthand  reporter  is  employed,  his  longhand 
manuscript  need  not  be  filed  in  the  clerk's 
office  before  it  is  embodied  in  the  bill  of  ex- 
ceptions.—Diezi  V.  G.  H.  Hammond,  60  N.  E. 
353,  156  Ind.  583. 

[q]      (App.  1901) 

Where  the  court  reporter  filed  the  long- 
hand transcript  of  the  evidence,  and  at  appel- 
lant's request  it  was  embraced  in  the  bill  of 
exceptions,  which  was  settled  and  signed  by 
the  trial  judge  and  filed  in  the  clerk's  office, 
and  vacation  entry  made  thereon,  the  evidence 
was  properly  before  the  court  on  appeal,  un- 
der Acts  1897.  p.  244   (Burns'   Supp.   1807,  § 


638a ;  Homer's  Rev.  St.  1897,  §  650a),  provid- 
ing that,  to  make  evidence  a  part  of  the  rec- 
ord on  appeal,  it  is  sufficient  if  the  transcript 
contains  the  original  bill  of  exceptions  embrac- 
ing the  evidence.— Hamilton  v.  Hamilton's  Es- 
tate, 59  N.  E.  344,  26  Ind.  App.  114. 

[r]  (App.  1901) 
Where  a  volume  of  manuscript  bearing  in- 
dications of  being  a  report  of  the  evidence,  con- 
taining the  formal  parts  of  a  bill  of  excep- 
tions, signed  by  the  trial  judge  within  the  time 
limited,  and  filed  with  the  clerk,  is  certified  by 
the  clerk  to  the  appellate  court  as  the  original 
bill,  the  evidence  is  before  the  court  for  re- 
view.—Breedlove  V.  Breedlove,  61  N.  E.  797,  27 
Ind.  App.  560. 

[8]  (App.  1902) 
Where  an  effort  was  made  to  bring  the 
evidence  into  the  record  under  the  invalid  act 
of  1899,  but  the  transcript  contained  the  es- 
sentials of  a  bill  of  exceptions,  the  bill  being 
signed  by  the  judge,  subsequently  filed,  and  in- 
corporated in  the  transcript,  and  duly  certified, 
it  was  sufficient.— Howard  v.  Indianapolis  &t. 
R.  Co.,  64  N.  E.  890,  29  Ind.  App.  514. 

[t]     (Sop.  1902) 

Where  there  was  no  pretense  whatever  at 
the  commencement  of  a  document  purporting 
to  be  a  longhand  manuscript  of  the  evidence, 
or  in  the  introductory  part  thereof,  to  indicate 
that  it  was  a  bill  of  exceptions  making  the  evi- 
dence a  part  of  the  record,  it  ought  not  to  have 
been  treated  or  signed  as  such  by  the  trial 
judge,  and  could  not  be  regarded  as  such  in 
the  Supreme  Court— Knickerbocker  Ice  Co.  v. 
Lewis,  67  K.  E.  188,  160  Ind.  494. 

[u]      (App.  1904) 

It  is  not  necessary  that  the  evidence  in- 
corporated in  a  bill  of  exceptions  should  be 
transcribed  by  the  official  stenographer.— Avery 
V.  Nordyke  &  Marmon  Co.,  70  N.  E.  888,  34 
Ind.  App.  541. 

[T]     (Sup.  1909) 

A  longhand  transcript  of  the  evidence  not 
in  compliance  with  the  requirements  of  the 
statute  cannot  be  regarded  as  a  bill  of  excep- 
tions containing  the  evidence.— Rector  v.  Dru- 
ley,  172  Ind.  332,  88  N.  E.  602. 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  §  14. 
See,  also,  3  Cyc.  p.  27. 

§15.  — »  Documentary  evidenee. 

Insertion  in  skeleton  bill,  see  post,  §  23. 
Mode  of  insertion  in  general,  see  post,  f  22. 

$16.  *—  Abridgment. 
[a]  (Sup.  1882) 
A  bill  of  exceptions,  made  for  the  pur- 
pose of  showing  the  evidence,  cannot  properly 
state  what  was  proven  by  a  witness,  as  his 
testimony  should  be  given  therein  as  deliver- 
ed, as  nearly  as  practicable.— Hays  v.  City  of 
Vincennes,  82  Ind.  178. 
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[b]  (App.  1894) 

The  evidence  in  a  bill  of  exceptions  should 
be  condensed  under  the  supervision  of  the  judge 
trying  the  cause,  and  it  is  objectionable  to 
give  every  question  and  answer  as  taken  down 
by  the  stenographer. — Grisell  v.  Noel  Bros. 
Flour-Feed  Co.,  9  Ind.  App.  251,  36  N.  B.  452. 

[c]  (Sop.  1896) 

Bills  of  exceptions  are  not  mere  abstracts 
of  evidence,  but  are  required  to  present  the 
full  evidence,  and  the  clerk  has  no  authority 
to  state  his  version  of  evidence  introduced,  but 
must  copy  it  as  it  was  introduced.— Seston  v. 
Tether,  44  N.  E.  304,  145  Ind.  251. 

£d]     (App.  1904) 

The  Appellate  Court  cannot  disregard  a 
bill  of  exceptions  because  the  statement  of  evi- 
dence therein  contained  is  in  narrative  form. — 
Avery  v.  Nordyke  &  Marmon  Co.,  70  N.  E. 
888,  34  Ind.  App.  541. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  H 

16,  17. . 
See,  also,  3  Cyc.  p.  27. 

$17.  Ineorporatins  evidence  ezeluded* 
[a]     (Sop.  1893) 

No  question  is  presented  for  review  as  to 
the  exclusion  of  certain  parts  of  an  admitted 
affidavit  where  the  language  of  such  parts  is 
not  itself  embodied  in  the  bill  of  exceptions, 
but  only  referred  to  by  page  and  line  of  the  affi- 
davit.—Bement  v.  May,  135  Ind.  664,  34  N.  E. 
327,  35  N.  E  387. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  {  18. 

I  18.  Inoorporatias  inatnictioiis  s^Ten. 

Insertion  in  skeleton  bill,  see  post,  $  23. 
Mode  of  insertion  in  general,  see  post,  §  22. 

[a]  (Sup.  1894) 

Where  a  special  exception,  signed  by  the 
judge,  is  written  after  each  instruction  given  by 
the  court  of  its  own  motion,  filing  a  bill  of  ex- 
ceptions containing  these  as  well  as  all  other 
instructions  given  and  refused  is  sufficient  to 
bring  such  instructions,  with  the  exceptions  in- 
dorsed thereon,  into  the  record.— City  of  Colum- 
bus v.  Strassner,  138  Ind.  301,  34  N.  E.  5,  37 
N.  E.  719. 

[b]  (App.  1900) 

The  presence  in  a  bill  of  exceptions  of  the 
court*s  instructions,  when  such  bill  should  con- 
tain only  the  transcript  of  the  evidence,  does 
not  render  the  bill  insufficient  as  to  the  matter 
properly  therein.— Chicago,  I.  &  L.  Ry.  Co.  v. 
McCoy,  55  N.  E.  869,  24  Ind.  App.  651. 

[c]  (Sup.  1903) 

An  original  bill  of  exceptions,  containing 
the  longhand  manuscript  of  the  evidence,  can- 
not include  the  instructions.— Baut  v.  Donly,  67 
N.  E.  503,  160  Ind.  670. 


F  OB  Cases  fbom  Otheb  States* 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  {  19. 
See,  also,  3  Cyc.  p.  28. 

$19.   Imeorporatiiis  inatraetioiis  refused. 
M     (App.  1904) 

Where  objections  were  only  made  to  the 
instructions  given,  it  was  immaterial  that  the 
bill  did  not  include  all  the  instructions  request- 
ed.—Nichols  V.  Baltimore  &  O.  S.  W.  R.  Co., 
70  N.  E.  183,  71  N.  E.  170,  33  Ind.  App.  22a 

m     (App.  1908) 

Where  a  bill  of  exceptions  did  not  show 
that  instructions  refused  were  either  signed  by 
the  party  or  his  attorney  as  required  by  Bums' 
Ann.  St.  1908,  {  561,  the  bill  reciting  only 
"above  instructions  refused  and  exceptions  by 
defendant,"  the  instructions  were  not  properly 
a  part  of  the  record.— Mace  v.  Clark,  42  Ind. 
App.  506,  85  N.  E  1049. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  I  2a 
See,  also,  3  Cyc.  p.  28. 

§20.  Form  and  ftrrancement  of  bill* 

[a]  A  bill  stating  that  *'the  above  were  the 
rough  minutes  of  the  court,  including  the  mate- 
rial points  of  the  evidence,"  is  insuflScient.— 
(Sup.  1856)  Jarvis  v.  Strong,  8  Ind.  284 ;  (1857> 
Manly  v.  Hubbard,  9  Ind.  230. 

Cb]      (Sop.  1864) 

The  form  of  the  bill  of  exceptions  is  not  a 
matter  of  practice  in  the  Supreme  Court.  Its 
requisites  were  well  known  before  the  adoption 
of  the  Code,  and  the  law  in  reference  to  it,  as 
it  then  stood,  except  so  far  as  the  Code  modi- 
fied it,  or  was  inconsistent  with  it,  was  adopt- 
ed by  legislative  enactment.  2  6av.  &  H.  Rev. 
St.  p.  336,  S  802.— Coffin  ▼.  McClure,  23  Ind. 
356. 

[c]     (Sop.  1864) 

Where  a  bond  is  copied  into  that  part  of 
the  record  of  a  case  containing  the  complaint, 
and  the  latter  mentions  no  other  writing  than 
such  bond,  a  bill  which  states  that  the  plaintiff 
introduced  in  evidence  the  writing  mentioned 
in  the  complaint  sufficiently  shows  that  the 
bond  was  put  in  evidence.— Smith  y.  Lasher,  23 
Ind.  500. 

[d]  The  bill  must  state  that  the  testimony 
was  given,  and  not  merely  that  it  was  "offered," 
to  make  testimony  a  part  of  the  record  on  ap- 
peal.— (Sup.  1872)  Goodwine  v.  Crane,  41  Ind. 
335;  (1881)  American  Ins.  Co.  v.  Gallahan,  75 
Ind.  168;  (1884)  Peck  v.  Louisivillc,  N.  A.  & 
C.  R.  Co.,  101  Ind.  366. 

[e]  (Sop.  1882) 

A  bill  concluding  with  the  words  "to  be 
agreed  to  by  counsel,'*  the  signature  of  the 
judge  then  following,  will  be  regarded  as  pro*)- 
erly  in  the  record.- Stephenson  v.  Ballard,  82 
Ind.' 87. 
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[f,  g]  A  bill,  duly  signed  by  the  judge,  is  suflB- 
cient,  although  it  has  no  formal  caption. — (Sup. 
1885)  Dennis  v.  State,  103  Ind.  142,  2  N.  B. 
349;  (App.  1891)  Everman  v.  Hyman,  26  Ind. 
App.  165.  28  N.  E.  1022,  84  Am.  St.  Rep.  284. 

[h]    (Sup.  1891) 

The  transcript  recited:  **The  following  bill 
of  exceptions  was  filed,  to  wit,  Exhibits  A,  B, 
C,  D,  E,  F,  and  G;  the  same  being  the  evi- 
dence introduced  on  the  trial  of  said  cause." 
These  exhibits  were  disconnected  volumes,  pur- 
porting to  be  longhand  copies  of  the  shorthand 
notes  taken  at  the  trial,  and  were  identified 
only  by  the  stenographer's  certificates  and  the 
file  marks  of  the  clerk.  The  transcript  also  re- 
cited that  the  evidence,  as  therein  set  out  by 
the  longhand  report  from  the  shorthand  taken 
by  the  stenographer,  was  all  the  evidence  given, 
and  that  "now  come  the  contestees,  and  present 
and  file  this  bill  of  exceptions,  which  is  signed, 
sealed,'*  etc.  Held,  that  the  bill  of  exceptions 
was  not  suflScient  to  preserve  the  evidence.— 
Stevens  v.  Stevens,  127  Ind.  560,  26  N.  E. 
1078. 

[1]  (App.  1891) 
The  interposition  of  a  certificate  of  the 
official  shorthand  reporter  between  the  conclu- 
sion of  the  bill  of  exceptions  and  the  authenti- 
cation and  signature  of  the  judge  does  not  in- 
validate the  bill.— Everman  v.  Hyman,  28  N.  E. 
1022,  26  Ind.  App.  165,  84  Am.  St.  Rep.  284. 

[j]  (Svp.  1892) 
A  bill  which  only  states  that  certain  evi- 
dence was  "offered"  is  not  fatally  defective, 
where  the  record  shows  that  the  evidence  so 
"offered"  was  "introduced."— Harris  v.  Tomlin- 
son,  130  Ind.  426,  30  N.  E.  214. 

[k]     (Sop.  1895) 

A  transcript  of  the  evidence  which  has 
no  formal  commencement  as  a  bill  of  exceptions, 
and  was  not  filed  in  the  clerk's  office,  is  insuffi- 
cient to  bring  the  evidence  into  the  record, 
though  it  concluded  as  a  bill  of  exceptions,  and 
was  signed  by  the  trial  judge  as  such.— Jenkins 
v.  Wilson,  140  Ind.  544,  40  N.  E.  39. 

[1]  (App.  1895) 
A  bill  of  exceptions  must  have  a  caption 
or  introductory  part  showing  that  it  is  a  bill  of 
exceptions,  and  contains  the  evidence  introduced 
at  the  trial.— Huston  v.  Cosby,  14  Ind.  App. 
602,  41  N.  E.  953. 

[m]     (Sop.  1896) 

A  bill  of  exceptions,  to  merit. the  atten- 
tion of  the  court,  should  be  capable  of  discov- 
ery in  the  record  without  requiring  the  gather- 
ing together  of  such  fragrments  from  the  tran- 
script as  might  appear  suitable  to  such  bill,  and 
the  tearing  asunder  of  motions  for  a  new  trial 
or  other  connected  single  documents  or  entries. 
— Trom  V.  Yohn,  145  Ind.  272,  43  N.  E.  437. 

[n]    (App.  1896) 

The  longhand  manuscript  of  the  evidence 
does   not  of  itself  constitute   a  bill  of  excep- 


tions until  embodied  in  a  formal  bill  and  signed 
by  the  court.— Kelso  v.  Kelso,  16  Ind.  App. 
615,  44  N.  E.  1013,  45  N.  E.  1065. 

[o]  (App.  1898) 
A  bill  of  exceptions  cannot  be  rejected  as 
an  original  bill  containing  more  than  can  be 
presented  by  such  a  bill,  though  it  is  plainly 
shown  that  the  part  containing  the  evidence 
is  the  original  longhand  manuscript,  and  the 
signature  of  the  judge  and  certain  dates  are 
in  manuscript,  the  remainder  being  typewrit- 
ten, it  not  being  stated  anywhere  that  the  bill 
of  exceptions  is  the  original  bill,  and  the  clerk 
at  the  end  of  the  transcript  certifying  that 
the  foregoing  transcript  contains  full  copies 
of  all  papers  and  entries  in  the  cause,  and 
that  on  a  certain  date  the  stenographer  filed 
in  the  clerk's  office  his  longhand  manuscript 
of  the  evidence,  which  is  the  same  manuscript 
incorporated  in  the  bill  of  exceptions  made  a 
part  of  the  transcript.— Ganr,  Scott  &  Ck).  v. 
Wilson,  51  N.  E.  502,  21  Ind.  App.  91. 

[p]     (Sup.  1899) 

Where  a  bill  of  exceptions  is  certified  by 
the  judge  to  contain  all  the  evidence  given  "in 
said  cause,"  but  fails  to  show,  by  caption,  con- 
tents, or  indorsement,  in  what  cause,  at  what 
court,  or  at  what  term  the  evidence  inserted 
was  given,  it  Is  insufficient. — Luckenbill  v. 
Krieg,  55  N.  E.  259,  153  Ind.  479. 

£q]     (App.  1902) 

Where  a  bill  of  exceptions,  embracing  the 
evidence,  contains  500  typewritten  pages,  with- 
out the  marginal  notes  required  by  the  old 
rules  of  the  appellate  court  (No.  30 ;  27  N.  E. 
vii),  the  evidence  will  not  be  considered  on 
appeal.— City  of  Lafayette  v.  Wabash  R.  Co., 
63  N.  E.  237,  28  Ind.  App.  497. 

[r]  (App.  1903) 
Burns'  Rev.  St.  {  638a,  provides  that,  to 
make  the  evidence  a  part  of  the  record  on  ap- 
peal, it  shall  be  sufficient  if  the  transcript 
contains  the  bill  of  exceptions  embracing  all 
such  evidence,  provided  it  shall  appear  that 
such  bill  was  presented  to  and  signed  by  the 
proper  trial  judge  and  filed  within  the  time  al- 
lowed by  law.  Section  1395  provides  for  the 
creation,  in  certain  counties,  of  a  "superior 
court,"  and  section  1396  that  the  seal  of  such 
court  shall  contain  the  words  "Superior  Court 

of County."     The  record  shows  that  M. 

presided  at  the  trial,  and  that  the  bill  of  ex- 
ceptions containing  all  the  evidence  was  duly 
presented  to  and  signed  by  him.  The  caption 
of  the  bill  of  exceptions  was,  "State  of  In- 
diana, M<arion  County— ss.  In  the  Superior 
Court,"  and  it  was  signed,  "M.,  Judge  of  Ma- 
rion Superior  Court."  It  bore  the  file  mark  of 
the  clerk,  and  was  included  in  the  transcript 
under  the  certificate  of  the  clerk  attested  by 
the  seal  of  the  "Superior  Court  of  Marion 
County."  Heldf  that  the  name  of  the  court  ap- 
peared with  sufficient  accuracy ;  hence  the  evi- 
dence   was    properly    in    the    record. — Indian- 
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apolis  St.  R.  Co.  v.  Lawn,  66  N.  E.  508,  30 
Ind.  App.  551. 

[8]  (App.  1903) 
Where  appellant  has  failed  to  comply  with 
the  rule  of  court  in  regard  to  marginal  notes 
in  his  bill  of  exceptions,  the  evidence  contain- 
ed therein  is  not  properly  before  the  court. — 
Home  Savings  Ass'n  v.  Noblesville  Monthly 
Meeting  of  Friends  Church,  66  N.  E.  465,  31 
Ind.  App.  115. 

[t]  (Sap.  1904) 
A  reservation  of  an  exception  to  a  ruling 
permitting  the  filing  of  an  additional  answer 
cannot  be  shown  by  a  recital  in  the  original  bill 
of  exceptions  containing  the  evidence  and  in- 
corporated in  the  transcript. — Edmunds  Elec- 
trical Const.  Co.  V.  Mariotte,  69  N.  E.  396, 
162  Ind.  329. 

M      (Sup.  1905) 

Where  appellant  fails  to  comply  with  rule 
3  (55  N.  E.  iv),  requiring  the  name  of  each 
witness,  and  whether  the  examination  is  di- 
rect, cross,  or  redirect,  to  be  stated  on  each 
page  of  the  bill  of  exceptions,  questions  de- 
pending for  determination  upon  the  bill  of  ex- 
ceptions will  not  be  considered. — Roberts  v. 
Wolfe,  74  N.  E.  990,  165  Ind.  199. 

[v]      (App.  1909) 

An  inanimate  object  can  only  be  brought 
into  a  bill  of  exceptions  by  a  description  of  the 
object  exhibited  to  the  jury.— Morgantown  Mfg. 
Co.  V.  Hicks,  43  Ind.  App.  32,  86  N.  E.  856. 

Fob  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  §S 

21-28. 
See,  also,  3  Cyc.  pp.  24,  25. 

-§21.  Insertion  of  doonments. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  §5 

12-15,  19.  29,  30. 
See,  also,  3  Cyc.  pp.  26,  28. 

I  22.  In  general. 

[a]      (Sap.  1835) 

Where  a  bill  refers  to  certain  papers,  this 
does  not  make  such  papers  a  part  of  the  bill, 
and  the  court  will  not  consider  them.— Huflf  v. 
Gilbert,  4  Blackf.  19. 

[b]  Evidence  cannot  be  made  a  part  of  a 
bill  by  a  reference  to  a  certain  page  of  the 
record.— (Sup.  1872)  Stewart  v.  Rankin,  39 
Ind.  161 ;  (1873)  Columbus  &  I.  C.  R.  Co.  v. 
Griffin,  45  Ind.  369;  (1874)  Blessing  v.  Blair, 
Id.  546;  (1874)  Hopkins  v.  Greensburg,  K.  & 
C.  Turnpike  Co.,  46  Ind.  187. 

[c]     (Snp.  1872) 

A  paper  purporting  to  be  a  bill  consisted 
of  a  certified  agreement,  signed  by  the  counsel 
of  both  parties  and  the  trial  judge,  reciting 
that  "the  following  is  all  the  evidence  that 
was  offered  in  said  cause  by  both  parties,  to- 
gether with  all  the  exhibits,  plats,  maps,  etc., 


and  is  submitted  to  this  court  by  the  agree- 
ment of  the  parties  as  all  the  evidence."  To 
this  were  attached  various  documents  and 
what  purported  to  be  the  evidence  of  the  wit- 
nesses. Held,  that  the  documents  were  not  in 
the  record,  as  the  appropriate  place  of  in- 
sertion was  not  designated  in  the  agreement — 
Goodwine  v.  Crane,  41  Ind.  335. 

[d]  Motions  and  affidavits  cannot  be  made  a 
part  of  the  bill  by  a  reference  to  the  part  of 
the  transcript  where  they  may  be  found. — 
(Sup.  1873)  Kesler  v.  Myers,  41  Ind.  543; 
(1874)  Aurora  Fire  Ins.  Co.  t.  Johnson,  46 
Ind.  315 ;  Germania  Ins.  Co.  v.  Same,  Id.  331 ; 
(1883)  Crumley  v.  Hickman,  92  Ind.  388; 
(1883)  City  of  Lafayette  v.  Weaver,  Id.  477. 

[e]  (Sap.  1874) 

A  bill  of  exceptions  may  show  that  a  cer- 
tain deed  was  given  in  evidence;  yet,  if  it  is 
not  set  out,  its  contents  cannot  be  known  or 
considered  on  appeal.— Huddleston  v.  Ingels, 
47  Ind.  498. 

[f]  (Sap.  1879) 

A  bill  purported  to  contain  all  the  evi- 
dence, and  referred  to  certain  documentary 
evidence  w^hich  did  not  actually  appear  there- 
in. After  the  judge*8  signature,  however, 
there  appeared  copies  of  certain  documents, 
with  notes  in  the  margin  stating  the  part  of 
the  record  of  the  bill  of  exceptions  wherein 
they  should  appear.  Held,  that  the  bill  of 
exceptions  formed  no  part  of  the  record, — 
Sidener  v.  Davis,   69  Ind.  336. 

[g]  (Sap.  1880) 

Where  a  bill  stated  that  an  official  re- 
porter, appointed  by  the  court,  had  taken 
down  the  evidence,  and  his  report  made  part 
of  the  record,  and  the  following  entry  was 
made  below  the  signature  of  the  judge: 
"Which  said  original  manuscript  of  evidence, 
so  incorporated  in  the  foregoing  bill  of  ex- 
ceptions, duly  certified  by  said  official  re- 
porter, reads  in  the  words  and  figures  follow- 
ing,"—and  there  was  no  signature  of  the  judge 
below  the  report,  which  was  in  no  manner 
certified  to  by  the  clerks  of  the  court,  heid, 
that  said  report  tad  not  been  properly  made 
part  of  the  bill  of  exceptions. — Woollen  v. 
Wishmier,    70    Ind.    108. 

[h]     (Sup.  1880) 

Instructions  cannot  be  brought  into  the 
record  which  are  neither  copied  in  the  body  of 
the  bill,  nor  appropriately  designated,  nor  the 
proper  place  for  their  insertion  indicated  by 
the  words  "Here  insert,"  by  being  merely 
attached  to  the  bill  of  exceptions. — Irwin  v. 
Smith,  72  Ind.  482. 

[i]  (Snp.  1881) 
Where  the  general  bill  of  exception  does 
not  embrace  motions  for  a  change  of  venue 
and  for  a  dismissal  of  the  appeal  from  a  jus- 
tice of  the  peace,  but  it  refers  to  them  by 
page  and  line  in  other  parts  of  the  record, 
without    copying    them    and    making    them   a 
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part  of  the  bill,  such  motions  and  rulings 
are  not  thereby  made  a  part  of  the  record. — 
Ulrich   V.   Ilervey,  76  Ind.  107. 

[j]     (Snp.  1881) 

The  annexation  of  papers  by  the  clerk  to 
the  bill  of  exceptions  after  the  signature  of 
the  judge  does  not  make  such  papers  a  part 
of  the  bill.— Baltimore,  O.  &  C.  R.  Co.  v. 
Bamum,   79   Ind.   261. 

Papers  copied  into  a  bill  without  the 
direction  "Here  insert*'  do  not  become  a  part 
of  the  record.—Id. 

[k]     (Sup.  18827 

A  recital  in  a  bill  as  to  affidavits  in  sup- 
port of  a  new  trial,  that  the  affidavits  were 

filed  and   have   been  inserted   on  page 

of  the  record,  does  not  bring  them  before  the 
court.— Chambers  v.  Butcher,  82  Ind.  508. 

[1]     (Sup.  1882) 

That  an  exhibit  set  forth  in  the  record 
is  referred  to  in  the  bill  does  not  necessarily 
make  it  a  part  of  the  bill.— Sanders  v.  Far- 
rell,  83  Ind.  28. 

[m]     (Sop.  1883) 

Where  a  pleading  or  written  instrument 
is  a  part  of  the  record  by  force  of  the  stat- 
ute, and  has  been  once  copied  into  the  tran- 
script, and  is  referred  to  in  the  bill,  the  clerk 
need  not  again  set  it  out  in  full,  but  may  re- 
fer to  the  page  and  line  of  the  transcript 
where  it  may  be  found ;  but,  when  not  thus 
a  part  of  the  record,  such  reference  is  insuffi- 
cient.—Board  of  Com'rs  of  White  County  v. 
Karp,  90  Ind.  236. 

[n]     (Sop.  1885) 

In  order  to  make  motions  and  affidavits 
a  part  of  the  record  by  bill,  they  must  be 
referred  to  as  properly  appearing  elsewhere 
in  the  record  or  set  out  at  length  therein.— 
Shields  v.  McMahan,  101  Ind.  591. 

[o]      (Snp.  1885) 

When  it  is  intended  to  incorporate  into 
the  bill  papers  or  documents  which  were  read 
or  offered  in  the  court  below,  they  must  be 
copied  into  the  bill  before  it  is  signed  by  the 
presiding  judge,  or  must  be  so  described,  by 
names  of  parties,  amounts,  or  other  identify-' 
ing  features,  as  to  leave  no  room  for  mistakes 
in  the  transcribing  officer.— Cincinnati,  H.  & 
I.  R.  Co.  V.  Butler,  103  Ind.  31,  2  N.  E.  138. 

£p]      (Sup.  1889) 

Where  a  paper  is  properly  a  part  of  the 
record  as  an  exhibit,  and  is  made  a  part  of 
the  pleading  and  once  copied  into  the  record, 
it  is  needless  to  recopy  it  into  the  bill  of  ex- 
ceptions, and  it  is  enough  to  refer  to  it  in 
the  bill  of  exceptions,  and  state  the  fact  that 
it  was  admitted  in' evidence,  and  that  a  copy 
of  it  appears  at  a  particular  place  in  the 
record.— Henry  v.  Thomas,  118  Ind.  23,  20 
N.   E.   510. 


[q]  (Sup.  1890) 
The  stenographer's  report  of  oral  testimony 
can  only  be  brought  into  the  record  by  setting 
it  out  in  the  bill  of  exceptions  before  the  bill  is 
signed  by  the  judge.— Patterson  v.  Churchman, 
22  N.  B.  662,  23  N.  E.  1082,  122  Ind.  379. 

[r]     (Sup.  1890) 

Under  Rev.  St.  1881,  |  630,  requiring,  on 
notice  of  intention  to  take  the  question  reserv- 
ed to  the  supreme  court  on  the  bill  only,  that 
*'the  court  shall  thereupon  cause  the  bill  of  ex- 
ceptions to  be  so  made  that  it  will  distinctly 
and  briefly  embrace  so  much  of  the  record  of 
the  cause  ♦  ♦  ♦  as  will  enable  the  su- 
preme court  to  apprehend  the  particular  ques- 
tion involved,"  an  order  made  by  the  judge  in 
vacation  that  certain  papers— entries  in  the 
case  and  statement  of  the  court— be  made  a 
part  of  the  bill  is  sufficient  to  authorize  their 
incorporation  in  the  bill.— Shugart  v.  Miles, 
125  Ind.  445,  25  N.  B.  551. 

[8]  (Sup.  1891) 
The  evidence  is  not  properly  brought  up 
on  appeal  where  the  record  recites  that  appel- 
lants filed  and  presented  a  bill  of  exceptions, 
consisting  of  the  stenographer's  report  of  the 
evidence  taken  at  the  trial,  which  report  is 
attached  to  the  record,  preceded  by  the  certif- 
icate of  the  clerk ;  but  the  report  must  be  em- 
bodied in  the  bill  of  exceptions  before  the  judge 
signs  it.— Dick  v.  Mullins,  128  Ind.  365,  27  N. 
E.  741. 

Ess]    (Sop.  1891) 

Exceptions  taken  to  a  master  commission- 
er's report  must  be  copied  into  the  bill  of  ex- 
ceptions, and  are  not  made  a  part  thereof  by 
use  of  the  words  **here  insert"  in  such  bill. — 
Lewis  V.  Godman,  27  N.  E.  563,  129  Ind.  359. 

ft]  In  Indiana  the  stenographer's  report  of 
the  testimony  given  at  a  trial  cannot  be  made 
a  part  of  tl)e  bill  of  exceptions  merely  by  a 
reference,  but  it  must  be  incorporated  into  the 
bill  of  exceptions.— (Sup.  1891)  Momingstar  v. 
Musser,  129  Ind.  470,  28  N.  E.  1119;  (App. 
1892)  Lauderback  v.  Rouch,  31  N.  E.  578. 

[tt]    (Sop.  1892) 

A  trial  judge  cannot  delegate  to  the  clerk 
the  authority  to  take  from  a  record  in  the  au- 
ditor's office  an  order  and  insert  it  in  the  bill. 
—Seymour  Woolen  Factory  Co.  v.  Brodheck- 
er,  130  Ind.  389,  28  N.  E.  185,  30  N.  E.  528. 

[u]      (Sop.  1892) 

The  stenographer's  report  of  the  evidence 
cannot  be  made  a  part  of  the  bill  of  exceptions 
in  any  other  mode  than  by  incorporation  there- 
in.-McCo>  V.  Able,  30  N.  E.  528,  31  N.  E. 
453,  131  Ind.  417. 

[uu]    (App.  1892) 

A  bill  of  exceptions  relating  to  a  refusal 
to  make  the  complaint  more  specific,  which  does 
not  contain  a  copy  of  the  motion,  is  insufficient, 
though  it  states  that  the  motion  was  in  writing, 
and  filed  in  open  court,  and  refers  to  a  page  of 
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the  transcript  where  the  motion  is  inserted. — 
Ohio  &  M.  R.  Co.  V.  McDaneW,  5  Ind.  App. 
108,  31  N.  E.  836. 

[V]     (Sop.  1893) 

If  original  depositions  may  be  incorpo- 
rated in  a  bill  of  exceptions  without  a  direction 
to  "here  insert,"  they  must  at  least  be  fastened 
to  the  bill.— Pennsylvania  Co.  v.  Sears,  136 
Ind.  460,  34  N.  E.  15,  36  N.  E.  353. 

[vv]     (Sap.  1896) 

A  bill  of  exceptions  containing  state- 
ments of  the  introduction  in  eyidence  of  cer- 
tain tax  receipts,  which  does  not  set  out  the  re- 
ceipts, but  refers  to  the  page  in  the  transcript 
where  they  could  be  found,  is  insufficient, 
where  it  appears  that  at  the  page  indicated  a 
mere  abstract  of  the  various  receipts  is  insert- 
ed, and  not  copies  of  the  receipts. — Seston  v. 
Tether,  145  Ind.  251,  44  N.  E.  304. 

[w]      (Snp.  1898) 

Where  the  longhand  manuscript  of  the  ev- 
idence in  a  trial,  made  by  the  official  reporter, 
is  attached  to  the  bill  of  exceptions,  but  is  not 
referred  to  by,  or  embodied  in,  or  made  a  part 
of,  such  bill  of  exceptions,  the  evidence  is  not 
in  the  record.— Garrett  v.  State  ex  rel.  Hunt- 
singer,  49  N.  E.  33,  149  Ind.  264. 

[WW]    (App.  1898) 

Error  in  overruling  a  motion  cannot  be  con- 
sidered where  the  motion  is  not  copied  into  the 
bill  of  exceptions,  though  a  reference  is  made 
in  the  bill,  in  the  place  where  the  copy  should 
have  been,  to  another  part  of  tlie  transcript, 
where  it  is  inserted  by  the  clerk.— Baltimore  & 
O.  S.  W.  R.  Co.  V.  Amos,  49  N.  E.  854,  20 
Ind.  App.  378. 

[X]     (App.  1900) 

A  bill  of  exceptions  recited  that  a  policy 
of  insurance  was  "offered"  in  evidence  and 
marked  "Exhibit  A,*'  and  then  followed  the 
policy  sued  on.  The  bill  began  by  stating  that 
the  following  evidence  was  "introduced,'*  and 
closed  with  the  recital,  signed  by  the  judge 
that  "this  was  all  the  evidence  given  in  the 
cause."  Held  to  show  that  the  policy  was  in- 
troduced in  evidence.— Knights  Templar  &  Ma- 
sons' Life  Indemnity  Co.  v.  Dubois,  57  N.  E. 
943,  26  Ind.  App.  38. 

[xz]     (Svp.  1901) 

Where  there  was  no  authority  for  copying 
an  affidavit  in  the  transcript,  a  statement  in 
the  bill  of  exceptions,  insert  "affidavit  found 
at  record,  page  35,"  was  not  sufficient  to  bring 
the  affidavit  into  the  record,  since  only  papers 
which  have  been  properly  made  a  part  of  the 
transcript  can  be  incorporated  into  the  bill  by 
a  reference  to  the  transcript.— Miller  v.  Coult- 
er, 59  N.  E.  853,  156  Ind.  290. 

[y]     (Sup.  1901) 

Disputed  ballots  were  not  improperly  be- 
fore the  court  because  the  originals,  instead  of 
copies,  were  incorporated  in  the  bill  of  excep- 


tions   containing    the   evidence.— Tombaugh  t. 
Grogg,  59  N.  B.  1060,  156  Ind.  355. 

[yy]    (App.  1901) 

The  longhand  manuscript  of  the  evidence 
must  be  incorporated  into  the  bill  of  exceptions, 
and  cannot  be  brought  into  the  bill  by  refer- 
ence.—Shirk  V.  Lingeman,  59  N.  E.  941,  26 
Ind.  App.  630. 

[z]      (Sop.  1903) 

Where  an  item  of  documentary  eyidence 
has  been  set  out  in  the  bill  of  exceptions,  it  is 
sufficient,  if  the  document  is  again  read  in  evi- 
dence, to  describe  the  item  by  words  of  a  gen- 
eral description,  and  refer  to  it  as  exhibited  in 
the  bill.— Scott  v.  City  of  Laporte,  162  Ind. 
34,  68  N.  E.  278,  69  N.  E.  675. 

[zz]    (App.  1905) 

An  exhibit  which  is  once  properly  made  a 
part  of  the  record  may  be  made  a  part  of  the 
bill  of  exceptions  by  reference,  but,  when  not 
so  made  part  of  the  record,  cannot  be  incorpo- 
rated in  the  bill.— Cincinnati,  L.  &  A.  Electrie 
St.  R.  Co.  V.  Stable,  76  N.  E.  551,  77  N.  B. 
363,  37  Ind.  App.  539. 

A  plat  which  is  not  in  any  way  authen^ 
ticated  as  the  plat  introduced  in  evidence  can- 
not be  deemed  incorporated  in  the  bill  of  ex* 
ceptions  by  reference.— Id. 

Fob  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  {{ 
12-15,  19,  29. 

§  23.  Skeleton  bill. 

[a]  (Sop.  1858) 

A  bill  drawn  in  skeleton  form,  the  inser- 
tion of  the  evidence  and  instructions  being  aft- 
erwards made  by  the  clerk,  is  insufficient, 
where  there  is  no  agreement  of  the  parties  au- 
thorizing the  clerk  to  make  such  insertions  en- 
tered on  the  record.— Mills  v.  Simmonds,  10 
Ind.  464. 

[b]  (8vp.  1871) 

The  clerk  should  copy  in  their  proper  order 
the  papers  referred  to  where  it  is  marked  in 
the  bill  of  exceptions  "(here  insert)." — Miles  t. 
Buchanan,  36  Ind.  490. 

[c]  (Sup.  1872) 

A  judge  may  very  properly  sign  a  bill 
with  a  blank,  where  the  purpose  is  to  make  a 
part  of  the  record  some  written  instrument  or 
documentary  evidence;  but  he  should  never 
sign  a  bill  of  exceptions  purporting  to  embody 
the  parol  testimony  until  such  testimony  haa 
been  written  out  in  full  in  such  bill  of  ex- 
ceptions, and  he  has  convinced  himself,  either 
by  the  consent  of  opposing  counsel  or  a  person- 
al examination,  that  it  contains  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.— ^ 
Stewart  v.  Rankin,  39  Ind.  161. 

In  making  a  bill,  where  it  is  proposed  to 
make  part  of  the  record  a  written  instrument 
or  documentary  evidence,  it  is  not  necessary 
to  copy  such  written  instrument  or  documen- 


This  Diseat  ia  eompiled  on  the  Kej-Number  Sjmtenk, 


For  ezplAmation^^foo  pas^  ili* 

Digitized  by  VjOOQ IC 


§  23         [4  Ind.  Dlg.-P*ge  701]         EXCEPTIONS,  BILL  OF,  L 


§  23 


tarj  eyidence  into  the  bill  of  exceptions;  but 
it  shall  be  sufficient  to  refer  to  such  instru- 
ment or  eyidence,  if  its  appropriate  place  is 
designated  by  the  words,  "Here  insert,"  and 
when  the  clerk  makes  out  the  transcript  he 
should  fill  the  blank  with  the  written  instru- 
ment or  documentary  evidence  referred  to.  If 
the  paper  mentioned  legitimately  constituted  a 
part  of  the  record,  and  has  already  been  set 
out  in  the  transcript,  the  clerk  need  not  again 
copy  it  into  the  bill,  but  may  refer  to  the  page 
and  line  of  the  transcript  where  it  may  be 
found.— Id. 

[d]  (Sup.  1872) 
Where  a  bill  shows  that  a  motion  to  strike 
out  part  of  a  pleading  was  made*  and  contains 
the  words  "[Here  insert],"  the  clerk  is  author- 
ized to  insert  the  motion  in  the  bill  of  ex- 
ceptions.—Greensburgh,  M.  &.  H.  Turnpike  Co. 
T.  Sidener,  40  Ind.  424. 

Where  a  motion  to  strike  out  part  of  a 
pleading  is  made,  such  motion  is  not  made  part 
of  the  record  by  the  clerk's  filling  a  blank  in 
the  bill  of  exceptions  with  a  reference  to  the 
page  of  the  transcript  where  it  may  be  found, 
since,  unless  copied  at  length  into  the  bill 
signed  by  the  judge  and  certified  by  the  clerk, 
it  is  not  properly  authenticated.— Id. 

[e]  If  the  original  bill  shows  that  it  was  sign- 
ed in  skeleton,  with  the  directions,  "Here  iu' 
«ert  eridence,*'  the  transcript  of  evidence  will 
not  be  considered  on  appeal.— (Super.  1872) 
Bennett  v.  Baker,  1  Wils.  158;  (Sup.  1801) 
Barnes  v.  Turner,  129  Ind.  110,  28  N.  E.  322; 
<1891)  Walter  v.  Uhl,  3  Ind.  App.  219,  28  N. 
B.  733;  (1895)  City  of  New  Albany  v.  Iron 
Substructure  Co.,  141  Ind.  500,  40  N.  E.  44. 

[f]  Where  it  is  attempted  to  incorporate  a 
paper  into  a  bill  by  means  of  the  words  "Here 
insert,"  the  instrument  must  be  so  clearly 
identified  that  nothing  remains  for  the  clerk 
to  do  but  to  copy  it  into  the  bill  at  the  place 
indicated.— (Sup,  1873)  State  ex  rel.  Evans  v. 
President,  etc.,  of  Peru  &  I.  R.  Co.,  44  Ind. 
350;  (1890)  Boos  v.  Morgan,  146  Ind.  Ill,  43 
N.  E.  947. 

[g]     (Sup.  1873) 

A  bill  may  be  made  and  signed  by  the 
judge,  without  setting  out  therein  documents 
which  have  been  given  or  offered  in  evidence, 
by  referring  to  such  evidence  and  designating 
its  proper  place  by  the  words  "Here  insert."— 
State  ex  rel.  Evans  v.  President,  etc.,  of  Peru 
A  I.  R.  Co.,  44  Ind.  350. 

Where  the  clerk  is  left,  by  the  words 
■"Here  insert,"  to  copy  in  the  bill  documents 
given  or  offered  in  evidence,  it  must  in  some 
way  appear  that  the  instruments  copied  by 
him  were  read  or  offered  in  evidence.— Id. 

[h]     (Svp.  1875) 

Where  a  bill  when  signed  by  the  judge 
did  not  contain  the  evidence,  but  stated  that 
"upon  the  trial  of  the  cause  the  following  evi- 


dence was  given,  to  wit:  [Here  insert],— 
which  was  all  the  evidence  given  upon  the 
trial  of  said  cause,"  the  clerk,  in  making  out  a 
transcript  of  the  record,  had  no  right  to  in- 
sert in  such  bill  what  he  supposed  to  be  the 
evidence  given  in  the  cause.— Board  of  Comers 
of  Henry  County  v.  Slatter,  52  Ind.  171. 

[i]     (Sop.  1876) 
After  a  bill  has  been  signed,  oral  evidence 
cannot   be   inserted    therein   by   the    clerk    in 
places  where  he  is  directed  to  insert  it— Ever- 
ett v.  Gooding,  53  Ind.  72. 

D]  (Sup.  1878) 
Where  a  bill  designates  certain  affidavits 
resisting  or  supporting  an  application  for  re- 
lief against  a  judgment,  and  leaves  blanks  for 
their  insertion,  marked  "H.  I.,"  the  affidavits 
form  no  part  of  the  record,  although  the  clerk 
has,  without  order  of  the  court,  copied  them 
into  the  transcript.— Kimball  v.  Loomis,  62  Ind. 
201. 

[k]     (Sup.  1881) 

Under  Code,  |  343,  providing  that  it  shall 
not  be  necessary  to  copy  a  written  instrument 
in  a  bill  of  exceptions,  but  it  shall  be  sufficient 
to  refer  to  such  evidence  if  its  appropriate 
place  be  designated  by  the  words  "here  insert," 
a  bill  of  exception  stating  "a  writ  of  restitu- 
tion was  then  read  in  evidence,  and  is  in  these 
words  and  figures,  to  wit,"  cannot  be  under- 
stood as  a  direction  to  the  clerk,  as  such  words 
imply  that  the  judge  intends  to  insert  the  in- 
stniment  in  the  bill  of  exceptions,  and  not  that 
the  clerk  shall  do  it.— Endsley  v.  State,  76  Ind. 
467. 

Under  Code,  |  343,  providing  that  it  shall 
not  be  necessary  to  copy  a  written  instrument 
into  a  bill  of  exceptions,  but  it  shall  be  suffi- 
cient to  refer  to  such  evidence  in  its  appropri- 
ate place  if  its  appropriate  place  be  designated 
by  the  words  "here  insert,"  the  clerk's  author- 
ity to  insert  documents  in  the  bill  of  excep- 
tions depends  on  such  provision,  and,  unless  the 
court  authorize  him  to  copy  into  the  record  pa- 
pers put  in  evidence  at  the  ti*ial  by  the  words 
"here  insert,"  he  has  no  authority  to  do  so. 
—Id. 

[1]  (Sup.  1882) 
A  bill  which  indicates  a  place  for  the  in- 
structions thus:  "H.  I.,"— and  then  follows: 
"For  which  instructions  see  page  67  and  fol- 
lowing of  this  record.  Clerk,"— does  not  make 
the  instructions  a  part  of  the  record.— Blizzard 
V.  Riley,  83  Ind.  300. 

[m]     (Sup.  1882) 

In  making  a  transcript  of  a  bill,  the  clerk 
should  not,  at  a  "[Here  insert],"  refer  to  an- 
other part  of  the  transcript  for  a  copy  of  the 
document,  unless  the  copy  referred  to  is  a 
proper  part  of  the  record. — Klingensmith  v. 
Faulkner,  84  Ind.  331. 

[n]     (Svp.  1882) 

On  an  appeal  in  an  action  founded  on 
judgments,  copies  of  the  judgments  must  be  el- 
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ther  set  out  at  length  in  the  bill  or  appropri- 
ately referred  to  therein,  with  the  place  of  in- 
sertion designated  by  the  words  "Here  insert/' 
— Cosgrove  t.  Cosby,  86  Ind.  511, 

[o]      (Svp.  1886) 

The  clerk  of  the  court  has  no  authority  to 
incorporate  the  longhand  manuscript  of  the  evi- 
dence in  the  bill  of  exceptions,  where  no  place 
is  indicated  therein  where  such  manuscript  may 
be  inserted  by  the  use  of  the  words  *'here  in- 
sert," as  provided  by  Rev.  St.  1881.  §  626.— 
Lowery  v.  Carver,  4  N.  E.  52,  104  Ind.  447. 

[p]      (Sa».  1886) 

Rev.  St.  1881,  S  626,  providing  that  in 
making  up  a  bill  of  exceptions  it  shall  not  be 
necessary  to  <?opy  a  written  instrument  or  any 
documentary  evidence  into  the  bill,  but  it  shall 
be  sufficient  to  refer  to  such  evidence  if  its  ap- 
propriate place  be  designated  by  the  words 
"here  insert,"  relates  to  such  instruments  and 
evidence  as  are  thereafter  to  be  transcribed  by 
the  clerk  in  making  the  transcript,  and  not  to 
the  reporter's  longhand  manuscript  when  that 
is  to  be  certified  under  section  1410. — ^Wagoner 
V.  Wilson,  8  N.  E.  925,  108  Ind.  210. 

[q]  The  stenographer's  report  of  oral  testimo- 
ny, though  pleaded  in  court,  is  not  "a  written 
instrument"  or  "documentary  evidence,"  with- 
in the  meaning  of  Rev.  St.  1881,  §  626,  provid- 
ing that  it  shall  not  be  necessary  to  copy  *'a 
written  instrument,  or  any  documentary  evi- 
dence," into  a  bill  of  exceptions,  but  it  shall  be 
sufficient  to  refer  to  such  evidence  by  the  words 
"Here  insert."— (Sup.  1888)  Stone  ▼.  Brown, 
116  Ind.  78,  18  N.  E.  392;  (1888)  Flint  v.  Bur- 
nell,  116  Ind.  481,  19  N.  E.  140;  (1890)  Pat- 
terson V.  Churchman,  122  Ind.  379,  22  N.  E. 
6(>2,  23  N.  E.  1082. 

[r]  (App.  1891) 
The  signing  of  a  bill,  which  undertakes  to 
incorporate  therein  oral  instructions  by  the 
use  of  the  words  "Here  insert,"  does  not  amount 
to  an  authentication  of  the  bill  by  the  court, 
under  Rev.  St.  1881,  §  626,  which  only  permits 
the  incorporation  of  "documentary  evidence"  in- 
to a  bill  of  exceptions  in  that  manner. — Sin- 
clair V.  Hanna,  3  Ind.  App.  164,  29  N.  E. 
434. 

[8]  (Svp.  1892) 
Under  the  statute,  written  instniments 
may  be  brought  into  the  bill  of  exceptions  by 
reference  provided  they  are  shown  to  have  been 
offered  in  evidence,  are  clearly  identified  by 
the  judge,  and  the  place  for  their  insertion  in- 
dicated by  the  words  "here  insert."— Seymour 
Woolen  Factory  Co.  v.  Brodhecker,  28  N.  E. 
185,  30  N.  E.  528,  130  Ind.  389. 

[t]  (Sap.  1893) 
Decree  having  been  entered,  and  time  al- 
lowed to  file  a  bill  of  exceptions,  within  such 
time  a  bill  was  filed,  including  the  evidence 
only  by  the  words,  "Here  insert  the  copy  of 
the  stenographer's  transcript  of  testimony  giv- 
en by  plaintifif."    Such  copy  was  not  filed   till 


after  the  time  allowed.  Held,  that  the  judge 
could  not  dispense  with  his  duty  to  examine 
the  tran.script  of  evidence  before  signin^r  the 
bill,  and  that  said  evidence  was  not  before  the 
appellate  court.— Midland  Ry.  Co.  v.  Smith, 
135  Ind.  348,  35  N.  E.  2S4. 

[u]     (Sup.  1893) 

An  affidavit  that  on  a  certain  page  of  a 
bill  of  exceptions  "a  space  was  left  for  dep- 
ositions, and  such  depositions  were  placed  in- 
side of  said  bill  of  exceptions  at  said  i>oint, 
but  not  otherwise  fastened,"  means  that  the 
original  depositions  were  placed  inside  the  pa- 
per on  which  the  bill  was  written,  and  hence 
shows  that  they  were  not  copied  into  the  bill, 
and  were  no  part  of  it.— Pennsylvania  Co.  v. 
Sears.  136  Ind.  460,  34  N.  El  15,  36  N.  E 
353. 

[V]     (App.  1893) 

A  bill  of  exceptions,  purporting  to  con- 
tain all  the  evidence,  recited  that  plaintiff  gave 
in  evidence  "the  note  marked  'Exhibit  A,'  as 
follows."  Then  followed  a  blank  space.  At- 
tached to  the  complaint  was  a  copy  of  the  note 
sued  on.  marked  "Exhibit  A."  Held,  that  the 
note  offered  in  evidence  was  not  identified  as 
the  note  sued  on,  so  that  the  blank  could  be 
filled  by  reference  to  the  copy  attached  to  the 
complaint.— Smith  v.  Walker,  7  Ind.  App.  614, 
34  N.  E.  S43. 

[w]     (App.  1893) 

Rev.  St.  1881,  §  626,  provides  that  docu- 
mentary evidence  need  not  be  copied  into  a  bill 
of  exceptions,  but  may  be  referred  to,  its  place 
being  marked  by  the  words  "here  insert."  A 
plat,  as  shown  by  the  record,  was  introduced  by 
agreement,  and  made  an  exhibit,  and  the  bill  re- 
cited that  "thereupon  said  map  was  introduced 
in  evidence,  and  is  as  follows,"  and  then  came 
the  plat.  Held,  that  the  plat  would  not  be  ex- 
cluded because  not  incorporated  in  the  bill  wheu 
signed  by  the  judge,  the  clerk's  certificate  to  the 
transcript  affording  the  presumption  that  the 
plat  was  properly  referred  to,  and  its  place 
pointed  out,  in  the  bill.— Toledo,  St.  L.  &  K. 
C.  R.  Co.  V.  Cupp,  8  Ind.  App.  388,  35  N.  E. 
703. 

[x]  (Sup.  1896) 
If  an  instrument  does  not  properly  con- 
stitute a  part  of  the  record  without  a  bill  of 
exceptions  or  order  of  court,  it  is  the  duty  of 
the  clerk  in  making  a  transcript  to  insert  such 
instrument  at  its  proper  place  in  the  bill  of 
exceptions,  otherwise  it  is  no  part  of  the  rec- 
ord. The  phrase  "here  insert"  with  a  refer- 
ence to  the  page  of  the  transcript  where  it  is 
printed  is  not  sufficient- Seston  v.  Tether,  44 
N.  E.  304,  145  Ind.  251. 

[zx]    (8VP.1899) 

At  the  place  in  the  bill  of  exceptions 
marked  "Here  insert,"  where  the  clerk  should 
have  copied  a  motion  to  strike  out  a  pleading, 
the  clerk  referred  to  the  page  of  the  transcript 
where  the  motion  might  be  found.  Held,  that 
the  motion  was  not  thereby  made  a  part  of  the 
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record.— Corbey  ▼.  Rogers,  52  N.  E.  748,  152 
Ind.  169. 

[y]     (App.1899) 

A  motion  and  affidavits  cannot  be  made 
part  of  the  appeal  record  by  mentioning  them 
in  the  place  in  the  bill  of  exceptions  where 
they  should  have  been  inserted,  in  connection 
with  the  words,  in  parentheses,  **Here  insert," 
though  they  were  copied  elsewhere  in  the  tran- 
script by  the  clerk.— F.  C.  Austin  Mfg.  Co. 
V.  Clendenning,  52  N.  R  708,  21  Ind.  App. 
459. 

[yy]     (Sup.  1901) 

An  amended  complaint,  and  answers  to 
interrogatories  included  in  a  bill  of  exceptions, 
which  is  copied  into  the  transcript,  are  not 
properly  a  part  of  the  record  if  not  copied  into 
the  bill  before  it  is  signed,  or  appropriately  re- 
ferred to  and  the  proper  place  for  insertion 
designated  by  the  words  *'here  insert,"  as  di- 
rectly provided  by  Bums'  Rev.  St.  1901,  |  638 
(Rev.  St.  1881,  S  626;  Homer's  Rev.  St.  1901, 
S  628).— Tilden  v.  Louisville  &  J.  Ferry  Co.,  62 
N.  E.  31,  157  Ind.  532. 

[z]     (App.  1902) 

The  words  "here  insert,"  in  a  bill  of  ex- 
ceptions do  not  make  a  motion  to  strike  out 
part  of  a  pleading  a  part  of  the  bill,  so  as  to 
allow  of  review  of  the  mling  thereon,  though 
the  motion  appears  elsewhere  in  the  transcript. 
—Midland  R.  Co.  v.  Trissal,  65  N.  E.  543,  30 
Ind.  App.  77. 

[zs]    (Svp.  1903) 

An  entry  in  the  cause  recited:  "Now 
comes  the  defendant  herein  by  counsel,  and 
files  its  bill  of  exceptions  in  the  office  of  the 
clerk  of  the  ♦  ♦  ♦  circuit  court,  in  these 
words  (insert)."  Nothing  whatever  was  set 
out  in  the  transcript  following  the  word  "in- 
sert" which  purported  to  be  a  bill  of  excep- 
tions or  manuscript  of  the  evidence,  but  a 
longhand  manuscript  of  the  evidence  had  been 
formerly  filed,  and  signed  by  the  judge.  There 
was  nothing  in  it  to  indicate  that  it  was  in- 
tended as  a  bill  of  exceptions.  Held  that,  even 
if  the  longhand  manuscript  could  be  considered 
as  a  bill  of  exceptions,  it  could  not  be  re- 
garded as  such  on  the  appeal,  it  not  having 
been  inserted  in  the  manuscript  after  the  word 
"insert,"  as  it  should  have  been.— Knicker- 
bocker Ice  Co.  v.  Lewis,  67  N.  E.  188,  160  Ind. 
404. 

For  Cases  from  Other  States, 

See  21  C!ent.  Dig.  Exceptions,  Bill  of,  {  30. 
See,  also,  3  Cyc.  p.  27. 

$24.   Nnmber  of  bills. 
[a]      (Sop.  1848) 

Although  exceptions  must  be  taken  to  the 
decision  of  the  court  at  the  time  such  decision  is 
made,  it  is  not  necessary  that  a  bill  of  excep- 
tions should  be  then  made  out  and  signed.  One 
bill  of  exceptions,  made  at  the  conclusion  of  a 
case,  is  sufficient  to  embrace  all  the  exceptions 


taken  during  the  trial.— Doe  ex  dem.  Calvert 
V.  Makepeace,  8  Blackf .  575. 

[b]  (Sup.  1881) 

Where  a  motion  for  a  new  trial  was  over- 
ruled and  30  days  granted  in  which  to  file  a 
bill  of  exceptions,  it  was  immaterial  that  appel- 
lant presented  the  rulings  objected  to  by  two 
bills  instead  of  one,  both  of  which  were  filed 
within  the  time  granted.— Pitzer  v.  Indianapolis^ 
P.  &  C.  R.  Co.,  80  Ind.  569. 

[c]  (Sup.  1883) 

Where  two  bills  of  exceptions  are  found  in 
the  record,  and  in  one  of  them  the  objections 
are  stated,  but  not  in  the  other,  the  court  will 
regard  the  one  as  a  special  bill  and  the  other 
as  a  general  bill,  and  treat  the  question  as 
properly  saved.— Kuhns  v.  Gates,  92  Ind.  66. 

[d]  (Sop.  1893) 

After  certain  proceedings  in  a  case,  a 
special  judge  was  appointed.  The  record  show- 
ed a  bill  of  exceptions  signed  by  the  regular 
judge,  followed  immediately  by  a  bill  signed  by 
the  special  judge,  each  presented  on  the  same- 
day.  The  formal  parts  of  the  bills  were  the 
same,  except  that  the  latter  had  a  caption  men- 
tioning the  special  judge  as  presiding  during^ 
the  proceedings  therein.  The  contents  of  the 
bills  were  totally  different  Held,  that  the  ap- 
pellate court  would  not  regard  the  formal  con- 
clusion of  the  former  bill,  and  the  signature  of 
the  regular  judge,  as  mere  surplusage,  and  then 
incorporate  the  remainder  of  such  bill  into  the 
latter  bill,  thus  making  all  one  bill  of  exceptions 
signed  and  allowed  by  the  special  judge.  34 
N.  E.  327,  affirmed.— Bement  v.  May,  135  Ind^ 
664,  34  N.  E.  327,  35  N.  E.  387. 

[e]  (App.  1902) 

The  original  manuscript  of  the  evidence 
and  the  instructions  cannot  be  brought  up  by 
one  bill  of  exceptions.— South  Chicago  City  R. 
Co.  V.  Zerler,  65  N.  E.  590,  31  Ind.  App.  488. 

[f]  (Sup.  1905) 

Leave  by  the  court  to  file  "a  bill  of  excep- 
tions'* authorizes  appellant  to  file  separate  bills, 
one  embracing  the  evidence  and  the  other  the 
ruling  of  the  court  in  directing  a  verdict.— 
Davis  V.  Mercer  Lumber  Co.,  73  N.  E.  899,  104 
Ind.  413. 

[g]  (App.  1908) 

Where  defendant  presented  one  bill  of  ex- 
ceptions, and  subsequently  plaintiff  presented 
another  bill  of  exceptions,  both  of  which  the 
court  signed  and  made  part  of  the  record,  they 
will  be  treated  as  supplementary  to  each  other, 
and  all  the  facts  stated  are  entitled  to  the  same 
force  as  if  they  had  all  been  incorporated  in  the 
first  bill.— United  States  Benev.  Soc.  v.  Watson, 
41  Ind.  App.  452,  84  N.  E.  29. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  §  31. 
See,  also,  3  Cyc.  p.  25. 
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I  26.   Oomstmction  of  bill* 

[a]  (9vp.  1S59) 

A  bill  stated:  "Now  come  the  parties," 
etc.,  **the  defendants  demur,  and  after  argu- 
ment of  both  parties  the  court  sustains,"  etc., 
*'to  which  opinion  the  plaintiff  excepts." 
Held,  that  it  suflScientlj  appeared  that  the  ex- 
ception was  taken  at  the  time  the  decision 
was  made.— Pace  t.  Oppenheim,   12  Ind.  533. 

[b]  (Sup.  1882) 

An  exception  in  form,  ''Whereupon  the  de- 
fendant moved  the  court  for  a  new  trial,  as 
heretofore  set  out  in  the  record,  and  when  the 
same  was  overruled  the  judgment  heretofore 
set  out  in  the  record  was  rendered,  and  the  de- 
fendant excepted,"  does  not  show  an  exception 
to  the  ruling  of  the  court  on  the  motion  for  a 
new  trial.— Creager  v.  Langford,  87  Ind.  177. 

[cl  Where  two  bills  of  exceptions  contain  suf- 
ficient to  present  a  question,  the  court  will 
consider  the  same,  though  neither,  standing 
alone,  is  sufficient.— (Sup.  1883)  Kuhns  t. 
dates.  92  Ind.  66;  (App.  1896)  Lewis  v.  Bus- 
kirk,  14  Ind.  App.  439,  42  N.  E.  Ilia 

[d]  (App.  1904) 
A  statement  in  a  bill  of  exceptions  that  it 
contains  all  the  instructions  given  was  not  falsi- 
fied by  a  showing  that  a  requested  instruction 
of  a  particular  number  which  the  court  modified 
was  not  in  the  record,  since  the  modified  in- 
struction might  have  been  given  under  another 
number.— Nichols  v.  Baltimore  &  O.  S.  W.  R. 
€0.,  70  N.  E.  183,  71  N.  E.  170,  33  Ind.  App. 
229. 

[e]      (Svp.  1907) 

The  recital  in  a  bill  of  exceptions  of  the 
day  when  It  was  presented  to,  or  signed  by, 
the  judge  must  be  taken  as  correct,  while  a 
general  statement  therein  that  the  same  was 
presented  to  the  judge  within  the  time  allowed 
will  be  disregarded.— Malott  v.  Central  Trust 
Co.,  168  Ind.  428,  79  N.  E.  369. 

m  (App.  1897) 
Where  much  of  the  evidence  in  the  bill  of 
exceptions  contains  reference  to  models,  and  no 
diagram  or  explanations  of  the  models  are  giv- 
«n,  the  bill  of  exceptions  shows  affirmatively 
that  it  does  not  contain  all  of  the  evidence,  not- 
withstanding that  it  recites  that  it  does.— Cin- 
cinnati Seating  Co.  v.  Neiry,  40  Ind.  App.  144, 
SI  N.  E.  216. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  §  33. 
See,  also,  3  CJyc.  p.  30. 

i  27.  Operation  and  effect  of  btlL 
[a]     (Sup.  1873) 
A  bill  of  exceptions,  when  properly  signed 
and  in  the  record,  imports  absolute  verity.— Ry- 
an v.  Burkam,  42  Ind.  507. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  $  34, 


II.   SETTLEHElfT,  8IGHIKG,  AKD 
FHiING. 

In  criminal  cases,  see  Criminal  Law,  f  1092. 

Liaws  relating  to  as  impairing  obligation  of  con- 
tracts, see  Constitutional  L»aw,  J  184. 

Review  of  discretion  of  trial  court,  see  Appeal 
AND  Error,  $  985. 

§  31.  Neoeasltj   of   allowamee  or  eettle- 
ment. 
[a]    (Svp.  1881) 

A  bill  of  exceptions  containing  evidence 
must  be  definitely  settled  in  the  trial  court,  as 
the  appellate  court  cannot  undertake  to  deter- 
mine from  conflicting  statements  which  is  the 
correct  version  of  the  testimony.— Stout  t. 
Woods,  79  Ind.  108. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  f  3a 

§  32.  AntlioHty  to  aUow  or  settle. 

[a]  (Sop.  1858) 

The  clerk  of  court  has  no  authority  to  sign 
a  bill,— Templeton  v.  Hunter,  10  Ind,  380. 

[b]  (Sup.  I860) 

Where  the  bill  of  exceptions  is  signed  by 
one  specially  appointed  as  judge,  the  record 
shows  his  authority  to  act.— Negley  v.  Wilson, 
14  Ind.  215. 

[c]  A  bill  can  be  signed  by  the  successor  of 
the  judge  before  whom  the  cause  was  tried.— 
(Sup.  1869)  Smith  v.  Baugh,  32  Ind.  163 ;  (1873) 
Ketcham  v.  Hill,  42  Ind,  64;  (1882)  State  ex 
rel.  Wick  v.  Slick,  86  Ind.  501;  (App,  1893) 
Cincinnati,  I„  St.  L,  &  C,  R.  Co.  v.  Grames,  8 
Ind.  App.  112,  34  N.  E.  613,  37  N.  E.  421. 

[d]  A  bill  of  exceptions  cannot  be  settled  by 
the  judge  who  tried  the  case  after  he  has  ceas- 
ed to  be  a  judge.— (Sup,  1869)  Smith  v,  Baugh, 
32  Ind.  16^ ;  (1873)  Ketcham  v.  HilU  42  Ind. 
64 ;  (App,  1893)  CincinnaU,  I.,  St,  L.  &  C.  R. 
Co.  V.  Grames,  8  Ind.  App.  112,  34  N.  E.  613, 
37  N.  E.  421. 

[e]  (Sup.  1871) 
Where  a  motion  for  a  new  trial  was  made 
before  a  pro  tem.  judge,  who  did  not  sit  on  the 
trial,  and  was  denied  by  him,  and  the  bill  of 
exceptions  was  signed  by  the  pro  tem.  judge  in 
vacation,  no  reason  appearing  why  it  should  not 
have  been  signed  by  the  trial  judge,  the  bill  will 
be  disregarded,  as  not  property  signed.— Trav- 
ellers' Ins.  Co.  V,  Leeds,  38  Ind,  444. 

£f]  (Sup.  1873) 
When  an  attorney  or  judge  has  been  called 
or  appointed  to  try  a  case  in  the  place  of  the 
regular  judge,  such  called  or  appointed  judge 
has  the  same  power  over  the  case  as  the  regular 
judge  would  have  had,  if  he  had  not  been  dis- 
qualified ;  hence,  as  the  regular  judge  might 
have  given  time  and  signed  a  bill  of  exceptions 
after  the  term,  the  called  or  appointed  judge 
may  and  ought  to  do  so  in  a  proper  case.— 
Lerch  v.  Emmett,  44  Ind.  331. 
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[g]  (8np.  1874) 
A  bill  of  exceptions  cannot  be  signed  by  a 
person  deputized  by  the  judge.  Signing  it  is  a 
judicial  act,  which  can  only  be  performed  by 
the  judge  who  tried  the  cause,  or  by  a  judge 
who  has  succeeded  him  in  ofBce.  Agreement  of 
counsel  that  the  till  is  correct  does  not  waive 
signature,  nor  cure  the  objection  that  the  sig- 
nature is  not  that  of  the  judge  in  person.— To- 
ledo, W.  &  W.  R.  Co.  V.  Rogers,  48  Ind.  427. 

[h]     (Sup.  1878) 

After  a  court  is  abolished,  a  bill  of  excep- 
tions in  a  cause  tried  therein  must  be  signed  by 
the  judge  of  the  court  in  which  the  jurisdiction 
thereof  has  been  conferred.— McKeen  v.  Boord, 
60  Ind.  280. 

[1]  (Sup.  1878) 
In  an  action  to  review  a  judgment  ren- 
dered by  a  common  pleas  court,  the  record  set 
out  in  the  complaint  on  review  embodied  a  bill 
of  exceptions  signed  by  the  judge  of  the  court 
after  the  taking  eflfect  of  Act  March  6,  1873  (1 
Rev.  St.  1870,  p.  380),  dividing  the  state  into 
circuits  and  abolishing  the  court  of  common 
pleas.  Held,  that  the  judge  had  no  authority  to 
sign  the  bill,  since  the  bill  should  have  been 
signed  by  the  judge  of  the  circuit  court,  to 
which  the  business  of  the  court  of  common  pleas 
had  been  transferred  by  the  statute.— Reed  v. 
Woriand,  64  Ind.  216. 

[j]  A  judge  has  no  power  to  sign  a  bill  of  ex- 
ceptions after  appointing  a  special  judge.— (Sup. 
1879)  Lee  v.  Hills,  66  Ind.  474 ;  (1893)  Bement 
V.  May,  135  Ind.  664,  84  N.  E.  327,  35  N.  E. 

387. 

[k]     (Sop.  1880) 

1  Rev.  St.  1876,  p.  771,  |  6,  providing  that 
the  longhand  manuscript  of  a  shorthand  re- 
porter may  be  used  as  a  part  of  the  transcript 
of  the  record  when  the  same  shall  have  been  in- 
corporated in  a  bill  of  exceptions,  the  short- 
hand reporter  cannot  certify  that  his  report 
contains  all  the  evidence  in  the  case.  That 
must  be  done  by  the  judge.— Woolen  v.  Wish- 
mier,  70  Ind.  108. 

[1]      (Svp.  1882) 
A  bill  of  exceptions  signed   by   a  special 
Judge  cannot  be  considered,  where   the  record 
fails  to  show  that  he  presided  at  the  trial.— 
Finch  V.  Travellers'  Ins.  Co.,  87  Ind.  302. 

[m]     (Sap.  1882) 

Where  a  case  is  referred  to  a  master  com- 
missioner "for  finding,"  the  bill  of  exceptions 
must  be  signed  by  him.— Lee  v.  State  ex  rel. 
Templeton,  88  Ind.  256. 

[nl  (Svp.  1884) 
The  circuit  judge  has  no  authority  to  sign 
a  bill  of  exceptions  containing  testimony  taken 
before  the  commissioner,  where  it  was  not 
brought  before  the  court  in  any  proper  manner, 
and  was  not  before  it  at  all  until  long  after 
the  court  had  made  its  finding  on  the  facts  as 


reported  by  the  commissioner  without  the  evi- 
dence.—Borchus  V.  Huntington  Building  Loan 
&  Savings  Ass'n,  97  Ind.  180. 

[o]      (Sup.  1884) 

Defendant  appeared  in  a  circuit  court  and 
moved  to  quash  the  summons  and  return,  and, 
the  motion  having  been  overruled,  on  defend- 
ant's application  the  venue  was  changed  to  an* 
other  circuit  court.  Heldt  that  a  bill  of  excep- 
tions filed  in  the  second  circuit  would  not  save 
an  exception  to  the  overruling  of  the  motion  to 
quash  the  summons  and  return,  though  the  same 
judge  presided  in  both  courts.— Cincinnati,  U.  dc 
D.  R.  Co.  V.  Leviston,  97  Ind.  488. 

[p]  The  certificate  of  a  reporter,  to  the  effect 
that  the  bill  of  exceptions  contained  all  the 
oral  evidence,  cannot  take  the  place  of  such  a 
certificate  of  the  trial  judge.— (Sup.  1887)  Lyon 
V.  Davis,  111  Ind.  384,  12  N.  E.  714;  (App. 
1892)  Ehrisman  v.  Scott,  5  Ind.  App.  596,  32 
X.  E.  867 ;  (Sup.  1895)  Rosenbower  v.  Schuetz, 
141  Ind.  44,  40  N.  E.  256. 

[q]      (Sup.  1888) 

Where  the  term  of  office  of  a  judge  before 
whom  a  cause  was  tried  expires  after  the  com- 
pletion of  the  trial,  but  before  the  signing  of 
the  bill  of  exceptions,  and  the  counsel  for  one 
of  the  parties  is  elected  the  successor  of  such 
judge,  he  is  incompetent  to  sign  such  bill.— 
Waterman  v.  Morgan,  114  Ind.  237,  16  N.  E3. 
590. 

[r]     (Svp.  1890) 
The  certificate  of  the  official  stenographer 
is  not  a  part  of  the  bill  of  exceptions,  and  nei- 
ther  adds    to    nor   detracts   from    its   effect. — 
Guiri  V.  Gillett,  24  N.  E.  1036,  124  Ind.  501. 

[8]  (Sup.  1890) 
The  appointment  of  special  judges  being 
authorized  by  Const,  art.  7,  S  10,  a  special  judge 
appointed  by  the  regularly  elected  judge,  in 
accordance  with  2  Rev.  St.  1876,  p.  11,  |  4,  can 
sign  a  bill  of  exceptions  after  the  close  of  the 
term  be  was  appointed  to  hold,  the  act  provid- 
ing that  "such  appointee  shall  ♦  ♦  *  if  he  be 
not  a  judge  of  any  court  of  record  conduct  the 
business  of  such  court,  subject  to  the  same  rules 
and  regulations  that  govern  circuit  courts  in 
other  cases,  and  shall  have  the  same  authority 
during  the  continuance  of  the  appointment  as 
the  judge  elect."— Shugart  v.  Miles,  125  Ind. 
445,  25  N.  E.  551. 

[t]     (Svp.  1892) 
The  settlement  and  granting  of  a  bill  ot  ex- 
ceptions is  a  judicial  duty.— McCoy  v.  Abel,  30 
N.  E.  528,  31  N.  E.  453,  131  Ind.  417. 

[u]      (Sap.  1899) 

The  settling  of  a  bill  of  exceptions  so  as 
to  cause  it  to  express  or  speak  the  truth  is  a 
judicial  act,  and  it  is  the  duty  of  the  trial  judge 
to  ascertain  if  the  bill  is  complete  and  correct 


TMs  Digest  ii  compiled  om  ike  Kej-Nuniber  Sjatem.    For  ezplAnatlon,  ae«  pace  ill. 

4  iND.Dio.— 45  ^  J 

Digitized  by  VjOOQIC 


§  32 


EXCEPTIONS,  BILL  OF,  IL 


[4  Ind.  Dig.— Page  70«] 


§  37 


before  he  signs  it— Citizens*  St.  R.  Co.  v.  Heath, 
55  N.  R  744.  154  Ind.  363. 

[V]     (Sap.  1899) 

Where  the  proceedings  complained  of  were 
had  before  a  special  judge,  a  bill  of  exceptions 
not  signed  by  such  judge,  but  by  the  regular 
judge  of  the  circuit,  is  fatally  defective.— Stew- 
art v.  Adam  Meldrum  &  Anderson  Co.,  55  N.  E. 
700. 

[w]     (App.  1901) 

Under  Acts  1899,  pp.  198-200,  changing 
the  boundaries  of  certain  judicial  districts,  and 
providing,  in  sections  10  and  11,  that  the  judge 
before  whom  a  trial  is  pending  at  the  time  of 
the  change  shall  conduct  the  action  to  judg- 
ment, and  approve  and  sign  bill  of  exceptions 
therein,  where  an  action  was  tried  before  the 
change  in  a  county,  which  became  a  part  of  a 
district  presided  over  by  another  judge,  a  bill 
of  exceptions  therein  signed  by  the  latter  judge, 
the  judge  who  tried  the  case  being  still  in  of- 
fice, is  of  no  avail.— Carr  v.  Noah,  62  N.  E. 
283,  28  Ind.  App.  105. 

[x]     (Sup.  1904) 

Where  one  who  had  been  an  attorney  of  an 
appellant  in  the  trial  of  the  cause  afterwards 
became  judge,  a  bill  of  exceptions  settled  and 
signed  by  him  without  the  knowledge  or  consent 
of  the  appellee  is  not  a  part  of  the  record.— 
Winters  v.  Coons,  69  N.  E.  458,  102  Ind.  20. 

[y]      (App.  1908) 

The  settling  of  a  bill  of  exceptions  rests 
with  the  trial  judge,  who  will  not  be  actuated 
by  any  duties  except  to  correct  it  and  fairly 
state  the  facts  involved.— Abney  v.  Indiana 
Union  Traction  Co.,  41  Ind.  App.  53,  83  N.  E. 
387. 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  §§ 
37-41,  74,  94;  29  Cent.  Dig.  Judges,  §§ 
98,  ia3,  122,  144,  149,  157,  162. 

See,  also,  3  Cyc.  pp.  31-33. 

S  33.  Dvty  to  prepare  bill* 
[a]  (Svp.  1864) 
A  bill  of  exceptions  is  presumed  to  have 
been  prepared  by  appellant  or  his  attorney,  and, 
if  it  was  necessary  that  a  writing  given  in  evi- 
dence should  have  been  copied  into  the  bill,  it 
was  the  duty  of  appellant  to  do  it,  and  he  can- 
not be  heard  to  complain  of  the  failure  so  to 
do.— Smith  v.  Lisher,  23  Ind.  500. 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  §  42. 

S  35.  Time  for  presentatton,  allowance, 
and  filing. 

As  part  of  record  for  purpose  of  review,  see 
Appeal  and  Erbob,  S  537. 

Computation  of  time,  see  Time,  |  9. 

Laws  relating  to,  as  encroachment  by  Legisla- 
ture on  judiciary,  see  Constitutional  Law, 
§  55. 


Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  H 

44-73. 
See,  also,  3  Cyc.  pp.  37-43. 

§  36.  — i-  In  general. 
[a]      (Sap.  1892) 

The  motion  for  a  new  trial  was  overruled 
February  19,  1886.  On  February  27,  1886,  a 
bill  of  exceptions  was  presented  to  the  judge, 
and  indorsed  by  him.  The  same  bill  was  after- 
wards presented  to  the  judge,  February  16, 
1887,  with  more  than  500  additional  pages  of 
matter  never  before  seen  by  him.  No  time 
was  asked  or  given  within  which  to  present 
a  bill  of  exceptions.  Held,  that  the  delay  in 
presenting  the  bill  rendered  the  same  insuffi- 
cient.—Wysor  v.  Johnson,  130  Ind.  270,  30  N. 
E.  144. 

[b]  (App.  1894) 

Though,  on  appeal  from  special  term  to 
the  general  term  of  the  superior  court,  the 
cause  is  submitted  on  a  transcript  before  a  bill 
of  exceptions  is  filed,  the  general  term  may  con- 
sider the  bill,  if  filed  within  the  time  given  by 
the  special  term. — Grisell  v.  Noel  Bros.  Flour- 
Feed  Co.,  9  Ind.  App.  251,  36  N.  E  452. 

[c]  (Sap.  1898) 

A  paper  purporting  to  be  a  bill  of  excep- 
tions, signed  by  the  judge  after  it  was  filed,  is 
no  part  of  the  record.— Chicago  &  S.  E.  R. 
Co.  V.  Cason,  50  N.  E.  569,  151  Ind.  329. 

[d]  (App.  1905) 

Under  Burns'  Ann.  St.  1901,  §  641,  pro- 
viding for  the  preparation  and  filing  of  bills  of 
exceptions,  but  fixing  no  time  within  which 
bills  shall  be  presented  to  the  trial  judge,  such 
time  is  to  be  fixed  by  the  judge.— State  ex  rel. 
Grau  V.  Adair,  73  N.  E.  611,  34  Ind.  App.  622. 

[e]     (App.  1909) 

Under  Bums*  Ann.  St.  1908,  |  656  (Bums* 
Ann.  St.  1901,  |  638),  requiring  exception  to  a 
decision  to  be  made  at  the  time  of  decision, 
but  giving  time  for  reduction  of  the  exception 
to  writing,  etc.,  leave  for  filing  a  bill  of  ex- 
ceptions given  at  a  day  after  a  decision  is 
made- is  unauthorized,  and  a  bill  filed  thereun- 
der cannot  be  considered. — ^Theobald  v.  Clapp, 
43  Ind.  App.  191,  87  N.  E.  100. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  {§ 

44-46,  48,  51-53,  56. 
See,  also,  3  Cyc.  p.  37. 

§  37.  At  or  after  trial. 

[a]       (Sop.  1858) 

A  bill  of  exceptions,  filed  two  days  after 
judgment,  in  the  present  tense,  no  objection 
having  been  taken  before,  so  far  as  appears, 
is  too  late.— Johnson  v.  Bell,  10  Ind.  363. 

[b]     (Svp.  1858) 

A  bill  should  be  prepared  and  completed 
before  the  close  of  the  trial. — Lawton  v.  Swi- 
hart.  10  Ind.  562. 
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[c]  An  exception  must  be  reduced  to  writing 
at  the  time  it  is  taken,  or  the  court  must  grant 
a  specified  time  for  reducing  it— (Sup.  1880) 
Goodwin  v.  Smith,  72  Ind.  113,  37  Am.  Rep. 
144;  (1881)  Weis  v.  City  of  Madison,  75  Ind, 
241,  39  Am.  Rep.  135. 

Fob  Cases  from  Other  States. 

See  21  Cent.  Dig.  Exceptions,  Bill  of,  §§ 

47,  48. 
See,  also,  3  Cyc.  p.  38. 

§  38.  — — >  Duxias  or  after  term* 

Time  allowed  after  term,  see  post,  $  39. 

[a]  Where  no  time  beyond  the  term  was 
given  within  which  to  file  a  bill  of  exceptions, 
a  bill  not  filed  until  during  vacation  is  insufiS- 
cient— (Sup.  1859)  Thompson  ▼.  Hathaway,  12 
Ind.  479;  (1889)  Engleman  v.  Arnold,  118  Ind. 
81,  20  N.  E.  505. 

[b]  Bills  of  exception  must  be  filed  during  the 
term  of  the  court  at  which  the  trial  was  had, 
unless  the  time  be  extended  by  consent  or  order. 
—(Sup.  18G0)  Lake  Erie,  W.  &  St.  L.  R.  Co,  ▼. 
Loveland,  14  Ind.  291;  (18G4)  Garroll  v.  Young, 
22  Ind.  270;  (1864)  Famsworth  v.  Coquillard's 
Adm'r,  Id.  453;  (18(58)  Vandoren  v.  Kimes.  29 
Ind.  582;  (1874)  Ward  v.  Angevine,  46  Ind. 
415;  (1876)  Marshall  v.  Beeber,  53  Ind.  83; 
(1882)  Indianapolis,  D.  &  S.  R.  Co.  v.  Pugh, 
85  Ind.  279;  (1883)  Arbuckle  v.  Biederman,  94 
Ind.  168;  (App.  1895)  Dodge  v.  Morrow,  14 
Ind.  App.  534,  41  N.  E.  967,  43  N.  E.  153; 
(Sup.  1901)  Judd  V.  Gray,  59  N.  B.  849,  156 
Ind.  278;  (App.  1897)  Indiana  Mut.  Building  & 
Loan  Ass'n  v.  Paxton,  47  N.  E.  1082,  18  Ind. 
App.  304. 

[c]  (Sop.  1873) 

A  cause  was  tried,  a  verdict  rendered,  and 
a  motion  for  a  new  trial  filed,  and  the  cause 
was  then  continued  to  the  next  term,  and  there- 
at the  motion  was  overruled,  and  a  judgment 
rendered;  but  no  bill  of  exceptions  was  filed, 
and  no  time  given  to  file  the  same,  until  a  sub- 
sequent term,  to  which  the  cause  was  contin- 
ued for  further  action.  Ueldf  that  it  was  then 
too  late  to  file  a  bill  relating  to  the  action  of 
the  court  at  the  terms  when  the  trial  was  had 
and  the  motion  for  a  new  trial  was  overruled 
(2  Gav.  &  H.  p.  209,  §  343,  providing  that  the 
party  objecting  to  the  decision  must  except  at 
the  time  the  decision  is  made),  but  that  time 
may  be  given  to  reduce  the  exception  to  writ- 
ing, but  not  beyond  the  term,  unless  by  special 
leave  of  the  court.— Rinehart  v.  Bowen,  44  Ind. 
353. 

[d]  (Sop.  1878) 

Under  Rev.  St.  1876,  |  343,  providing  that 
the  party  excepting  to  a  ruling  must  do  so  when 
it  is  made,  but  that  time  may  be  given  to  re- 
duce the  exception  to  writing,  but  not  beyond 
the  term,  save  by  special  leave  of  court,  where 
the  court  took  a  «ase  under  consideration  till 
the  next  term,  it  was  proper  practice,  on  an- 
nouncement of  the  court's  decision,  to  move  for 


a  new  trial,  and  on  denial  thereof  to  except 
and  prepare  a  bill  of  exceptions  containing  the 
evidence  given  at  the  trial  at  the  preceding 
term.— Kendel  v.  Judah,  63  Ind.  291. 

[e]      (Sap.  1881) 

A  bill  of  exceptions  should  be  settled  and 
signed  during  the  term  of  court  at  which  the 
trial  is  had,  unless  the  time  is  extended  by  spe- 
cial order  or  by  consent. — Backus  v.  Gallentine, 
76  Ind.  367;  Firestone  v.  Firestone,  78  Ind. 
534. 

[f]  (Sop.  1881) 

A  bill  of  ex<^eptions  must  not  only  be 
signed  by  the  judge,  but  it  must  be  filed  during 
the  term  at  which  the  ruling  complained  of  was 
made,  unless  time  is  given  beyond  the  term. — 
Hart  V.  Walker,  77  Ind.  331. 

[g]  (Sop.  1882) 

An  exception  must  be  taken  at  the  time  of 
the  decision,  and  reduced  to  writing  during  the 
term,  unless  an  order  is  made  at  such  term 
giving  further  time  to  file  the  bill.— Eshelmau 
V.  Snyder,  82  Ind.  498. 

[h]     (Sap.  1882) 

Unless  further  time  is  given,  exceptions 
must  be  reduced  to  writing  at  the  terra  at 
which  they  are  taken.— Kinsey  v.  Satterthwaite, 
88  Ind.  342. 

[i]     (Sap.  1892) 

If,  notwithstanding  no  time  is  asked  or  given 
for  filing  a  bill  of  exceptions,  a  proper  bill  is 
actually  signed  and  filed  during  the  term  of  court 
at  which  the  ruling  is  made,  this  is  sufficient. — 
Wysor  V.  Johnson,  30  N.  B.  144,  130  Ind.  27a 

Ul  (App.  1892) 
Elxceptions  can  bring  in  question  only  the 
proceedings  in  a  case  had  at  the  term  of  court 
at  which  the  exceptions  are  presented,  and  can- 
not reach  the  proceedings  of  a  former  term. — 
Smith  V.  Lotton,  5  Ind.  App.  177,  31  N.  E. 
816. 

[k]     (Sap.  1893) 

Rev.  St.  1881,  §  626,  providing  that  if  a 
motion  for  a  new  trial  be  filed  in  a  cause  in 
which  a  decision  excepted  to  at  the  time  is  as- 
signed as  reason,  such  motion  shall  carry  the 
decision  and  exception  forward  to  the  time  of 
ruling  on  such  motion,  and  time  may  then  be 
given  within  which  to  reduce  the  exceptions 
to  writing,  carries  forward  any  ruling  proper- 
ly assignable  as  ground  for  a  new  trial,  even 
from  a  previous  term. — Bement  v.  May,  135 
Ind.  664,  34  N.  E.  327,  35  N.  E.  387. 

[1]  When  there  is  a  motion  for  a  new  trial, 
the  time  for  the  settlement  of  a  bill  of  excep- 
tions is  extended  to  the  term  in  which  the  mo* 
tion  is  determined. — (Sup.  1894)  Jones  v.  Casler, 
139  Ind.  382,  38  N.  E.  812,  47  Am.  St.  Rep. 
274;  (1896)  Banner  Cigar  Co.  v.  Kamm  & 
Schillinger  Brewing  Co.,  145  Ind.  266,  44  N.  E. 
455. 
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[m]     (Sup.  1896) 

The  provision  of  Burns*  Rev.  St.  $  638 
(Rev.  St.  1881,  §  620;  Horner's  St.  1897.  | 
626),  that  where  a  motion  for  a  new  trial  is 
filed,  in  which  a  decision  excepted  to  is  as- 
signed as  a  ground  for  the  motion,  the  court 
may  grant  time  thereafter  to  reduce  such  ex- 
ceptions to  writing,  extends  only  to  rulings 
made  during  the  trial,  and  not  to  those  made  in 
making  up  the  issues  at  a  former  term,  or  on 
a  motion  to  modify  the  judgment;  hence  ex- 
ceptions to  such  rulings  must,  be  reduced  to 
writing  during  the  term  at  which  they  are 
taken,  unless  further  time  is  then  specially 
granted.— Hoffman  v.  Henderson,  44  N.  E.  G20, 
145  Ind.  613. 

[n]     (Sup.  1909) 

Under  the  express  terms  of  Bums*  Ann. 
St.  1908,  §  656  (Burns*  Ann.  St.  1901,  §  638; 
Rev.  St.  1881,  S  626),  exception  to  a  ruling 
must  be  taken  when  the  ruling  is  made,  but 
time  may  be  given  to  prepare  and  file  a  bill  of 
exceptions  showing  such  rulings  and  exceptions, 
but  not  beyond  the  term,  unless  by  special 
leave.— Rose  v.  State,  171  Ind.  662,  87  N.  B. 
103. 

[o]      (App.  1909) 

At  common  law,  it  was  necessary  to  file  a 
bill  of  exceptions  at  the  term  at  which  alleged 
erroneous  rulings  were  made.— Brown  v.  Amer- 
ican Steel  &  Wire  Co.,  43  Ind.  App.  560,  88 
N.  E.  80. 

Bums*  Ann.  St.  190S,  §  656,  authorizes  the 
court  to  give  time  to  reduce  exceptions  to  writ- 
ing. Section  660  provides  that  within  it  the 
party  objecting  may  present  a  bill,  which,  if 
tme,  the  judge  shall  sign  and  cause  to  be  filed, 
and  that  the  judge's  delay  shall  not  deprive  the 
party  objecting  to  benefit  thereof,  and  that  the 
date  of  presentation  shall  be  stated  in  the  bill, 
and  the  entry  shall  show  the  time  granted,  if 
beyond  the  term  for  presenting  the  same.  Sec- 
tion 661  makes  provisions  for  extension  of  time 
in  which  to  file  bills,  when  necessary,  provided 
application  for  extension  must  be  made  prior  to 
expiration  of  the  time  first  given.  Held,  that 
time  beyond  the  term  for  filing  a  bill  of  ex- 
ceptions, bringing  into  the  record  the  rulings 
of  the  court  for  review  which  are  reasons  for 
a  new  trial,  may  be  had  only  by  special  leave 
of  court,  given  on  the  day  the  ruling  on  the 
motion  for  a  new  trial  is  made.— Id. 

Fob  Cases  fbom  Othsb  States, 

See  21  Cent.  Dio.  Exceptions,  Bill  of,  §§ 

4&-53. 
See,  also,  3  Cyc.  p.  39. 


§  30,  ....  Time  prescribed  or  allowed. 

Compliance  within  time  prescribed,  see  post,  § 
41. 

[a]     (Sup.  1848) 

Where  a  party  intends  to  take  a  bill  of 
exceptions,  the  court  will  allow  a  reasonable 
time   to   settle   and    reduce   the   exceptions   to 


form.— Doe  ex  dem,  Calvert  ▼.  Makepeace,  8 
Blackf.  575. 

[b'j     (Sap.  1862) 
The  time  fixed  by  the  court  for  the  filing 
of  a  bill  of  exceptions  should  be  definite  and  rea- 
sonable.—Lansing  V.  Coats,  18  Ind.  166. 

It  is  doubtful  whether  time  for  the  filing 
of  a  bill  of  exceptions  given  "until  the  next 
term  of  the  court'*  is  sufficiently  definite.— Id. 

[c]  (Sup.  1879) 

The  judge  who  tries  a  cause  in  the  record 
of  which  appears  no  entry  of  leave  to  file  a  bill 
of  exceptions  after  the  expiration  of  the  term 
cannot  supply  such  entry  in  effect  by  stating  in 
the  bill  of  exceptions  made  after  the  term  that 
such  leave  was  given  in  the  term. — Schoonover 
V.  Reed,  65  Ind.  313. 

[d]  (Sap.  1880) 

Under  Code,  §  343,  requiring  the  party  ob- 
jecting to  a  decision  to  except  at  the  time  the 
decision  is  made,  and  authorizing  the  grant  of 
time  to  reduce  the  exception  to  writing,  but  not 
beyond  the  term  unless  by  special  leave  of 
court,  an  order  extending  the  time  to  reduce  an 
exception  to  writing  beyond  the  term  must  be 
made  during  the  term  or  the  exception  will  be 
deemed  waived  or  lost,  although  the  motion  for 
new  trial  is  not  passed  on  until  a  subsequent 
term.— Sohn  v.  Marion  &  L.  Gravel  Road  Co., 
73  Ind.  77. 

[e]  (Sap.  1881) 

An  exception  noted  during  a  trial  is  cov- 
ered by  leave  taken  at  the  term  the  decision 
excepted  to  is  rendered,  the  words  **at  the 
time"  contained  In  a  bill  of  exceptions  referring 
to  the  time  when  an  exception  to  ruling  wa.<i 
taken  as  applied  to  a  trial,  being  deemed  to 
mean  before  the  trial  had  reached  the  final* 
step,  to  wit,  rendition  of  final  judgment  deny- 
ing a  new  trial.— Pitzer  v.  Indianapolis,  P.  & 
C.  R.  Co.,  80  Ind.  569. 

Where  leave  to  file  a  bill  of  exceptions  wns 
not  obtained  until  a  subsequent  term,  only 
such  matters  as  appeared  of  record  can  be  in- 
cluded therein,  since  no  parol  leave  can  be  pre- 
sumed, nor  shown  unless  some  note  or  minute 
of  record  supplies  grounds  for  amendment.— Id. 

Wliere  leave  to  file  a  bill  of  exceptions  is 
granted  at  the  time  a  motion  for  a  new  trial  is 
overruled,  the  bill  may  embrace  all  rulings 
made  during  the  trial. — Id. 

[f]  Prior  to  Rev.  St.  1881,  f  626,  where  a  mo- 
tion for  a  new  trial  assigned  as  causes  rulings 
upon  the  trial  as  to  evidence,  instructions,  or 
the  like,  and  the  motion  was  not  overruled  un- 
til a  succeeding  term,  questions  on  such  rulings 
could  not  be  saved  by  bill  of  exceptions  filed 
on  leave  obtained  at  the  latter  term.— (Sup. 
1882)  Bishop  v.  State  ex  rel.  Lord,  83  Ind. 
67;  (1882)  Cunningham  v.  Baker,  84  Ind.  5.'>7; 
(1883)  Mullaney  v.  Indiana  Nat.  Bank  of  In- 
dianapolis, 91  Ind.  77. 
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[g]  (Sop.  1882) 
A  motion  was  made  for  a  new  trial,  which 
was  taken  under  advisement  nntil  the  next 
term,  and  60  days  were  allowed  to  file  a  bill 
of  exceptions,  but  none  was  filed  at  that  time. 
At  the  next  term  the  motion  was  overruled, 
and  60  days  again  given  to  file  a  bill,  with 
special  leave  "to  save  all  exceptions  taken  at 
the  trial."  Ee/d,  that  the  special  leave  thus 
given  was  a  nullity.— Kelsey  v.  Hay,  84  Ind. 
189. 

[h]  A  bill  of  exceptions  in  relation  to  instruc- 
tions or  to  the  admission  or  exclusion  of  evi- 
dence must  be  filed  at  the  term  of  trial,  or 
within  time  then  given  within  which  to  file  the 
same.  Such  a  bill,  filed  at  a  subsequent  term 
to  which  the  motion  for  a  new  trial  was  contin- 
ued, by  consent  of  the  parties  or  within  time 
then  granted,  cannot  be  considered.— (Sup.  1882) 
Heaton  v.  White,  85  Ind.  376;  (1882)  Don- 
aldson V.  Dunn,  87  Ind.  343;  (1882)  Mcllvain 
V.  Emery,  88  Ind.  298;  (1885)  Hereth  v.  Her- 
eth,  100  Ind.  85. 

[1]  (Sop.  1882) 
Where  time  is  given  at  the  trial  term,  on 
overruling  a  motion  for  a  new  trial,  for  a  bill 
of  exceptions,  and  one  is  filed  in  time,  it  em- 
braces all  rulings  in  admitting  or  excluding  evi- 
dence made  during  the  trial.— Ryman  v.  Craw- 
ford, 86  Ind.  262. 

Ul  (Sup.  1882) 
At  the  term  at  which  the  trial  was  had  a 
motion  for  a  new  trial  was  made  and  over- 
ruled, and  afterwards  on  the  same  day  a  mo- 
tion in  arrest  of  judgment  was  overruled,  and 
time  then  given  extending  beyond  the  term  the 
time  in  which  to  file  a  bill  of  exceptions,  ffe/d, 
that  a  UIl  filed  within  the  time  so  allowed  was 
filed  in  time.— Carithers  v.  Stuart,  87  Ind.  424. 

[k]  (Sap.  1883) 
A  bill  of  exceptions,  filed  within  the  time 
granted  therefor  by  the  court  on  overruling  a 
motion  for  a  new  trial  at  the  term  succeeding 
that  at  which  the  trial  was  had,  brought  up 
the  evidence,  but  not  exceptions  to  rulings 
made  on  the  trial,  under  the  law  in  force 
prior  to  Rev.  St  1881,  §  626.— MuUany  v. 
First  Nat.  Bank  of  Indianapolis,  89  Ind.  424. 

[1]  (Sap.  1883) 
Bills  of  exceptions  filed  within  the  time 
allowed  for  the  filing  of  bills  upon  the  over- 
ruling of  a  motion  for  a  new  trial,  but  not 
filed  during  the  term  at  which  the  ruling  was 
made,  cannot  embrace  motions  made  during 
the  framing  of  issues.— Boyce  v.  Graham,  91 
Ind.  420. 

[m]     (Sap.  1884) 

A  bill  of  exceptions  may  be  settled  and 
signed  after  the  judgment  term,  if  within  a 
time  fixed  by  order  of  court  for  the  purpose.— 
Henry  v.  Dennis,  93  Ind.  452,  47  Am.  Rep. 
878. 


[n]     (Sap.  1884) 
A  bill  of  exceptions  filed  in  vacation,  but 
within  the  time  allowed,  brings  up  for  review 
rulings  made  during  the  trial.— Knox  v.  Tra- 
falet,  94  Ind.  346. 

[o]       (Sap.  1884) 

A  bill  of  exceptions  filed  after  the  term  on 
time  given  on  overruling  a  motion  for  a  new 
trial  cannot  embrace  matters  occurring  before 
the  trial,  as  rulings  on  pleadings  and  like 
matters.— Smith  v.  Flack,  95  Ind.  116. 

[p]     (Sap.  1887) 

A  motion  for  a  new  trial  having  been  over- 
ruled, and  the  ruling  excepted  to,  it  was  im- 
mediately followed  by  a  motion  for  a  venire 
de  novo.  This  motion  was  also  overruled  and 
excepted  to,  whereupon  leave  was  given  to  set- 
tle and  file  a  bill  of  exceptions.  Held,  that  the 
leave  to  file  the  bill  referred  to  all  the  rulings 
made  on  the  day  on  which  it  was  asked  and  se- 
cured.—Kopeike  V.  Kopeike,  112  Ind.  435,  13 
N.  E.  695;  Vogel  v.  Harris,  112  Ind.  494,  14 
N.  E.  385. 

[q]     (Sap.  1887) 

Where  the  order-book  entry  of  one  day's 
proceedings  in  a  cause  shows  the  overruling  of 
a  motion  for  a  new  trial,  an  exception  taken 
at  the  time,  and  leave  of  court  for  a  specified 
period  of  time  in  which  to  file  the  bill  of  ex- 
ceptions, it  will  make  no  difference  that  the  en- 
try also  shows  that  other  steps  in  the  cause  in- 
tervened between  the  exception  and  the  grant- 
ing of  time  by  the  court ;  and  .a  bill  of  excep- 
tions duly  filed  within  the  time  given  is  proper- 
ly in  the  record.— Kopeike  v.  Kopeike,  112  Ind. 
435,  13  N.  B.  695. 

[r]  (App.  1891) 
A  bill  of  exceptions  filed  after  the  close  of 
tl^e  term  upon  leave  given  because  of  the  over- 
ruling of  a  motion  for  a  new  trial  will  not  em- 
brace motions  made  during  the  framing  of  the 
issues.— Thomas  v.  Griffin,  27  N.  E.  754,  1 
Ind.  App.  457. 

[B]  (Sap.  1892) 
An  order  made  December  30,  1885,  giving 
60  days'  time  for  filing  bills  of  exception,  does 
not  apply  to  a  ruling  made  February  19th 
thereafter.— Wysor  v.  Johnson,  30  N.  E.  144, 
130  Ind.  270. 

£t]  (Sap.  1^) 
Leave  to  file  a  bill  of  exceptions,  granted 
on  overruling  a  motion  for  new  trial,  does  not 
authorize  the  bringing  into  the  record  of  excep- 
tions to  conclusions  of  law  filed  at  a  preced- 
ing term.— Radabaugh  y.  Silvers,  135  Ind.  605, 
35  N.  E.  694. 

[u]     (App.  1894) 

A  motion  to  strike  out  part  of  an  an- 
swer to  a  question  in  a  deposition  to  be  used 
on  the  trial  was  overruled.  The  trial  was  had, 
and  at  the  next  term  a  motion  for  a  new  trial 
was  overruled,  and  leave  was  granted  to  file 
a  bill  of  exceptions.  Held,  that  said  motion  to 
strike  out  said  answer  cannot  be  carried  into 
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a  genera]  bill  of  exceptions  filed  pursuant  to 
such  leaye  granted  at  the  subsequent  term. 
— Diether  v.  Ferguson  Lumber  Co.,  9  Ind.  App. 
173,  35  N.  B.  843,  36  N.  E.  765. 

[V]      (App.  1894) 

The  order  granting  time  to  file  a  bill  of 
exceptions  after  the  term  must  be  made  during 
the  term  and  must  appear  in  the  order  book, 
and  a  recital  of  the  fact  in  the  bill  is  not  suffi- 
cient.—De  Pauw  University  v.  Smith,  38  N.  E. 
1093,  11  Ind.  App.  313. 

[w]     (App.  1900) 

Homer's  Rev.  St.  1897,  |  626  (Bums'  Rev. 
St.  1894,  §  638),  giving  time  beyond  the  term 
for  the  presentation  of  a  bill  of  exceptions, 
means  the  term  at  which  the  decision  was  made 
and  exception  taken;  and  where  a  motion  for 
new  trial  was  overruled  and  exceptions  taken  at 
trial  term,  but  no  time  given  for  a  bill  of  ex- 
ceptions, and  at  a  subsequent  term  judgment 
was  rendered  time  could  not  then  be  given  to 
file  bill  of  exceptions  beyond  that  term. — Wile  v. 
Rochester  Imp.  Co.,  56  N.  E.  928,  24  Ind.  App. 
422. 

[x]     (App.  1902) 

Where  the  court  ordered  the  official  re- 
porter to  file  his  longhand  transcript  of  the  evi- 
dence within  60  days,  but  it  did  not  appear 
that  any  order  had  been  granted  extending  the 
time  for  filing  a  bill  of  exceptions  beyond  the 
term,  a  bill  of  exceptions  filed  and  certified  at 
the  next  succeeding  term  could  not  be  consid- 
ered on  appedl.— American  Tin-Plate  Co.  v. 
Williams,  65  N.  E.  304,  30  Ind.  App.  46. 

[y]      (Sup.  1903) 

Burns'  Rev.  St.  1901,  §  638,  provides  that 
the  party  objecting  to  the  decision  must  except 
at  the  time  the  decision  is  made,  but  time  may 
be  given  to  reduce  the  exception  to  writing,  But 
not  beyond  the  term,  unless  by  special  leave  of 
the  court,  provided  that,  if  a  motion  for  a  new 
trial  shall  be  filed  in  a  cause  in  which  such  de- 
cision so  excepted  to  is  assigned  as  a  reason  for 
a  new  trial,  such  motion  shall  carry  the  deci- 
sion and  exception  forward  to  the  time  of  rul- 
ing on  such  motion,  and  time  may  be  given  by 
the  court  within  which  to  reduce  such  exception 
to  writing.  Held,  that  leave  to  file  a  bill  of  ex- 
ceptions, not  given  until  several  days  after  a 
motion  for  a  new  trial  has  been  overruled,  is 
without  authority.— Citizens'  St.  R.  Co.  v.  Mar- 
vil.  67  N.  E.  921,  161  Ind.  506. 

[yy]     (Sup.  1905) 

Under  Burns'  Ann.  St.  1901,  |  638,  provid- 
ing that  time  may  be  given  to  reduce  an  excep- 
tion to  writing,  but  not  beyond  the  term,  unless 
by  special  leave  of  the  court,  where,  after  judg- 
ment, defendants  were  given  90  days  in  which 
to  file  "their  general  bill  of  exceptions  herein," 
they  were  not  entitled  thereunder  to  present  a 
special  bill  of  exceptions,  in  vacation,  to  the 
action  of  the  court  in  directing  the  jury  to  re- 
turn a  verdict  in  favor  of  plaintiffs. — Wagner  v. 
Weyhe,  73  N.  B.  89,  164  Ind.  177. 


[z]     (Sop.  1909) 

Under  Bums'  Ann.  St.  1908,  $  656  (Bums' 
Ann.  St.  1901,  §  638;  Rev.  St.  1881,  |  626), 
authorizing  the  giving  of  time  to  reduce  an  ex- 
ception to  writing  and  providing  that  a  motion 
for  new  trial  shall  carry  a  ruling  and  exception 
thereto  forward  to  time  of  ruling  on  the  mo- 
tion, and  that  time  may  be  then  given  within 
which  to  reduce  the  exception  to  writing,  leave 
given  several  days  after  a  new  trial  is  denied  to 
file  a  bill  is  void.— Rose  v.  State,  87  N.  E. 
103,  171  Ind.  662. 

[zz]     (App.  1909) 

A  trial  court  has  no  authority,  except  by 
statute,  to  grant  time  beyond  the  term  in  which 
to  present  a  bill  of  exceptions.— Nichols  v.  Cen- 
tral Tmst  Co.,  43  Ind.  App.  64,  86  N.  B.  878. 

Power  to  grant  time  beyond  the  term  in 
which  to  present  a  bill  of  exceptions  must  be 
exercised  at  the  time  of  the  rulings  excepted  to 
or  at  the  time  of  the  ruling  upon  the  motion 
for  a  new  trial.— Id. 

Fob  Cases  from  Other  States, 

See  21  CTent.  'Dig.  Exceptions,  Bill  of,  H 

51,  52,  54r-56,  60. 
See,  also,  3  Cyc.  pp.  38-40. 

§40.  Eztension.  of  time. 

Review  of  discretion,  see  Appeal  and  Ebbob, 
{  985. 

[a]  (Sup.  1862) 

It  is  not  competent  for  a  judge  out  of 
term  to  grant  leave  to  perfect  a  bill  of  excep- 
tions, or  to  extend  the  time  for  perfecting  it 
"at  his  own  instance."— Everhart  v.  Hollings- 
worth,  19  Ind.  138. 

[b]  (Sap.  1865) 

Qua?re,  whether  leave  can  be  given,  even 
after  notice  to  the  opposite  party,  to  file  a  bill 
of  exceptions  after  the  time  fixed  for  filing  it 
has  expired.— Noble  v.  Thompson,  24  Ind.  346. 

[c]  (Svp.  1865) 

Time  for  filing  a  bill  of  exceptions  cannot 
be  extended  after  it  has  once  expired. — Noble  v. 
Thompson,  24  Ind.  346;  Sherman  v.  Crothers, 
25  Ind.  417. 

[d]  When  a  judge  has  exercised  the  power  con- 
ferred by  Code,  §  343,  and  extended  by  special 
leave  the  time  for  preparing  a  bill  of  excep- 
tions beyond  the  term,  and  has  rendered  judj^ 
ment  and  adjourned  his  court,  his  power  to 
make  any  new  order  in  the  case  has  ceased, 
unless  some  sufficient  ground  is  shown  to 
amend  the  record.— (Sup.  1867)  McElfatrick  v. 
CofiProth,  29  Ind.  37;  (1868)  Vanness  v.  Brad- 
ley,  Id.  388. 

[e]  (Sup.  1877) 

The  record  of  a  cause  appealed  to  the 
supreme  court  showed  that,  in  term  time,  a 
certain  period  had  been  granted  within  which 
to  file  a  bill  of  exceptions,  and  that,  after  the 
expiration  of  such  period  and  term,  a  bill  of  ex- 
ceptions had  been  filed,  showing  that  a  longer 
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time,  not  then  expired,  had  been  granted  for 
such  filing.  Held  that,  after  the  expiration  of 
the  term,  the  judge  had  no  power  to  grant  any, 
or  a  longer,  time  for  filing  a  bill  of  exceptions, 
and  that  it  had  not  been  filed  in  time.— Whit- 
worth  V.  Sour,  57  Ind.  107 

[f]  (Sap.  1878) 

An  extension  of  the  time  of  filing  a  bill  of 
exceptions  cannot  be  granted  without  the  joint 
consent  of  both  parties. — Robinson  v.  Johnson, 
61  Ind.  535. 

Though  an  appellee  is  constructively  in 
court  to  attend  to  the  entry  of  the  final  judg- 
ment, and  to  answer  to  a  motion  to  tax  costs, 
he  is  not  in  for,  and  consenting  to,  the  exten- 
sion of  time  as  to  the  bill  of  exceptions,  within 
the  rule  that  the  consent  of  both  parties  is  nec- 
essary in  order  to  extend  the  time  for  filing  the 
bill  of  exceptions.^Id. 

[g]  (Sap.  1878) 

The  time  given  within  which  to  file  a  bill 
•cannot  be  extended,  particularly  where  no  ne- 
cessity for  it  is  shown,  and  the  court  has  had 
ample  opportunity,  within  the  time  originally 
given,  to  sign  the  same.— Davidson  v.  State  ex 
rel.  Vanmeter,  62  Ind.  276. 

[h]  (Sup.  1879) 
A  judge  who  tries  a  case,  in  the  record  of 
which  no  entry  of  leave  to  file  a  bill  of  excep- 
tions after  the  expiration  of  the  term  appears, 
cannot  supply  in  effect  such  entry,  by  stating 
in  the  bill  of  exceptions  made  after  the  term 
that  such  leave  was  given  in  the  term.— Schoon- 
over  V.  Reed,  65  Ind.  313 ;  Nye  v.  Lewis,  Id.  326; 
York  v.  Webster,  66  Ind.  50;  Schoonover  v. 
Reed,  Id.  508. 

[I]  (Sap.  1879) 
Where  a  bill  was  prepared  and  filed  with- 
in a  time  granted  beyond  the  term  to  prepare 
and  file  the  same,  but  was  not  signed  by  the 
judge,  because  he  had  absented  himself,  so  that 
it  could  not  be  presented  for  signature,  the  bill, 
though  subsequently  signed  by  him  in  open 
court,  in  the  presence  of  the  parties  and  with- 
out objection,  cannot  be  made  a  part  of  the 
record  by  an  original  proceeding;  the  statute 
granting  no  power  to  extend  at  a  subsequent 
term  the  time  granted  at  a  previous  term  with- 
in which  to  prepare  and  file  a  bill.— Kirby  v. 
Bowland,  69  Ind.  290. 

[J]  (Sap.  1880) 
Under  Code,  §  772,  providing  that  "an  at- 
torney has  authority,  until  discharged  or  su- 
perseded by  another,  to  bind  his  client  in  an  ac- 
tion or  special  proceeding  by  his  agreement  filed 
with  the  clerk  or  entered  upon  the  minutes  of 
the  court,  and  not  otherwise,"  a  verbal  agree- 
ment made  by  an  attorney  with  the  opposite 
counsel  that  a  bill  of  exceptions  might  be  filed 
after  the  60  days,  and  that,  when  filed,  it 
should  be  dated  as  of  some  day  within  the  60 
days  allowed  by  the  court  in  which  to  file  the 
same,  is  not  binding  on  his  client. — Goben  y. 
Goldsberry,  72  Ind.  44. 


[k]     (Sap.  18801 

When  a  new  trial  Is  claimed  on  the  ground 
that  the  verdict  or  finding  is  not  sustained  by 
the  evidence  or  is  contrary  to  law,  the  court, 
at  the  time  of  overruling  the  motion,  may  give 
time  to  prepare  bills  of  exception  showing  the 
evidence;  but,  under  Code,  §  343,  if  the  time  is 
to  be  extended  beyond  the  term  at  which  the  ex- 
ception was  taken,  it  must  be  by  an  order  made 
during  that  term.— Sohn  v.  Marion  &  L.  Gravel 
Road  Co.,  73  Ind.  77. 

[1]     (Sap.  1881) 

Under  2  Rev.  St.  1876,  p.  176,  §  343,  it  is 
too  late,  after  the  term  at  which  exceptions 
were  taken,  for  the  court  to  extend  the  time 
for  filing  a  bill  of  exceptions. — Rhyan  v.  Dun- 
nigan,  76  Ind.  178. 

Cm]     (Sap.  1882) 

Where  the  court  has  granted  time  for  the 
filing  of  a  bill  of  exceptions,  it  cannot,  over 
objections,  afterwards  extend  such  time. — ^Trent- 
man  V.  Swartzell,  85  Ind.  443. 

[n]     (Sap.  1882) 

Under  the  Code  of  1852,  where  time  was 
properly  granted  to  file  a  bill  of  exceptions,  the 
court  had  no  power  to  enlarge  such  time  at  a 
subsequent  term.— Boyer  v.  Libey,  88  Ind.  235. 

[o]      (Sap.  1884) 

Time  given  beyond  the  term  to  file  a  bill 
of  exceptions  cannot  be  extended  at  a  subse- 
quent term  over  the  objection  of  the  adverse 
party;  but  the  silence  of  such  party  when  a  mo- 
tion for  extension  is  made  will  be  held  a  waiver 
of  his  right  to  object.— Sweetser  v.  McCrea,  97 
Ind.  404. 

[p]      (Sap.  1905) 

The  trial  court  cannot,  after  the  expira- 
tion of  the  term  at  which  a  motion  for  new 
trial  was  overruled,  extend  the  time  previously 
fixed  within  which  to  file  a  bill  of  exceptions. 
—Fireman's  Fund  Ins.  Co.  v.  Finkelstein,  73 
N.  E.  814,  164  Ind.  376. 

[q]      (App.  1905) 

A  motion  for  a  new  trial  was  overruled 
December  31,  1902,  and  plaintiffs,  having  ex- 
cepted, were  given  60  days  in  which  to  file 
**bills  of  exceptions."  Final  judgment  was  not 
rendered  until  March  20,  1903,  at  a  succeeding 
term,  to  which  finding  and  judgment  plaintiffs 
excepted,  and  were  allowed  120  days  to  file  "all 
bills  of  exceptions,''  but  no  bills  were  filed  until 
July  14,  1903,  in  vacation.  Heldf  that  under 
Bums'  Ann.  St.  1901,  §  638,  providing  that 
time  may  be  given  to  reduce  exceptions  taken 
at  the  time  of  writing,  but  not  beyond  the  term 
unless  by  special  leave  of  court,  etc.,  the  leave 
granted  after  entry  of  judgment  did  not  extend 
the  time  for  filing  bills  of  exceptions  to  the 
overruling  of  the  motion  for  a  new  trial,  and 
that  the  bills  filed  were  too  late  to  authorize  a 
review  of  assignments  of  error  requiring  consid- 
eration of  the  evidence.— St.  Paul's  Congrega- 
tion V.  Houtz,  74  N.  E.  202,  35  Ind.  App.  416. 
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[r]  (App.  1908) 
Act  April  15,  1905  (Acts  1905,  p.  45,  c. 
40),  provides  that  when  time  has  been  given  to 
file  a  bill  of  exceptions  containing  the  evidence, 
the  judge  in  vacation  may,  on  a  proper  show- 
ing under  oath,  grant  a  reasonable  extension  of 
time,  etc.  Held^  that  thft  application  is  not  an 
adversary  proceeding,  and  no  notice  to  the  ad- 
verse party,  nor  sworn  petition  setting  forth 
the  facts,  is  required,  nor  is  it  necessary  that 
the  bill  of  exceptions  be  submitted  for  inspec- 
tion of  the  adverse  party. — Bivens  v.  Hender- 
son, 42  Ind.  App.  562,  86  N.  E.  426. 

[8]     (App.  1909) 
A  trial  court  cannot  be  given  jurisdiction 
of  a  bill  of  exceptions  presented  out  of  time 
by  agreement  of  the  parties.— Nichols  v.  Central 
Trust  Co.,  43  Ind.  App.  64,  86  N.  E.  878. 

Under  Act  April  15,  1905  (Acts  1905,  p. 
45,  c.  40),  authorizing  extension  of  time  for 
filing  a  bill  of  exceptions  on  application  before 
expiration  of  the  time  first  given,  when  the  time 
beyond  a  term  for  filing  has  expired,  it  cannot 
be  extended. — Id. 

[t]  (App.  1909) 
Under  Bums'  Ann.  St.  1908,  {  061,  author- 
izing extension  of  time  for  filing  a  bill  on  ap- 
plication before  expiration  of  time  first  given, 
when  the  time  beyond  a  term  for  filing  expires, 
it  cannot  be  extended,  and  signing  a  bill  there- 
after presented  gives  it  no  validity.— Brown  v. 
American  Steel  &  Wire  Co.,  43  Ind.  App.  560, 
88  N.  E.  80. 

[u]     (Sup.  1910) 

Bums'  Ann.  St.  1908,  {  661,  provided  that, 
whenever  time  has  been  given  in  which  to  file 
any  bill  of  exceptions,  the  court,  if  in  session, 
or  the  judge  thereof  in  vacation,  may  on  prop- 
er showing  under  oath,  either  in  term  time  or 
vacation,  extend  the  time,  and  provided  that,  if 
the  extension  is  granted  by  the  judge  in  vaca- 
tion, such  action  may  be  indicated  by  a  recital 
in  the  bill  of  exceptions  itself,  buf,  if  granted  in 
term  time,  it  may  be  indicated  by  an  order  of 
court,  duly  entered  on  the  order  book,  of  which 
all  parties  shall  take  notice.  Held,  that  an  ex- 
tension of  time  can  only  be  shown  by  the  bill 
of  exceptions  where  it  is  made  in  vacation,  and 
that  in  all  other  cases  the  extension  must  be 
shown  by  an  order  book  entry,  and  that  an  or- 
der book  entry  of  an  extension  of  time  made  in 
vacation  is  unavailable.— Vandalia  Coal  Co.  v. 
Temm,  92  N.  R  49. 

For  Cases  fbom  Otheb  States, 

See  21  Ont.  Dig.  Exceptions,  Bill  of,  §§ 

44,  45,  57-64;    29  C^nt.  Dig.  Judges,  i 

149. 
See,  also,  3  Cyc.  pp.  41-43. 

$  41.  — — >  Compliance  with  requirements. 

Computation  of  time,  see  Time,  §§  9,  10. 

[a]     (Sap.  1863) 
A   bill    of   exceptions    was    signed    by   the 
judge  within  the  time  limited  for  its  filing,  but 


the  attorney  was  called  to  other  important  pro- 
fessional business,  and  thereby  forgot  to  file 
the  bill  within  the  time.  Held,  that  the  court 
could  not  afterwards  allow  the  bill  to  be  filed.— 
Brouse  v.  Price,  20  Ind.  216. 

[b]  (Sup.  1868) 

A  bill  of  exceptions  perfected  in  all  other 
respects,  is  not  invalidated  by  the  mere  omis- 
sion to  file  it  with  the  clerk  during  the  pre- 
scribed time.—Albaugh  v.  James,  29  Ind.  398. 

[c]  (Sap.  1871) 

On  June  8th  a  cause  was  disposed  of,  and 
(30  days  were  given  to  file  a  bill.  On  Novem- 
ber 27th  following,  the  bill  was  signed  by  the 
judge,  and  to  it  a  certificate  was  attached  by 
him  stating  that  it  was  presented  and  left  on 
his  desk  in  his  necessary  absence  from  home, 
and  that  he  did  not  return  until  after  the  time 
for  signing  it  had  expired.  Held,  that  it  did 
not  appear  that  it  was  presented  within  the 
time  limited,  and  could  not  be  regarded  as  part 
of  the  record.— Porter  ▼.  Wilson,  35  Ind.  348. 

£d]     (Sap.  1871) 

Where  judgment  was  rendered  on  the  Slst 
of  December  and  90  days  were  given  within 
which  to  file  a  bill  of  exceptions,  and  the  paper 
containing  the  exceptions  was  indorsed  by  the 
judge,  **Prepared  and  presented  to  me  for  my 
signature,  this  29th  day  of  March,  by  the  plain- 
tiffs attorneys,  and  not  signed  till  shown  to 
the  opposite  attorneys,"  and  the  exceptions  were 
finally  signed  on  the  29th  of  June,  over  the  ob- 
jection of  the  defendant,  and  filed  in  the  clerk's 
office  on  the  27th  of  August,  the  paper  was  no 
part  of  the  record.— Gaff  v.  Hutchinson,  38 
Ind.  341. 

[e]  (?ap.  1872) 

Where  time  was  granted  to  file  a  bill  of 
exceptions,  a  statement  by  the  judge  that  the 
bill  was  ''tendered,  prepared,  and  signed  by 
the  court"  within  the  time  limited,  does  not 
show  that  the  bill  was  filed  within  such  time.^ 
Stivers  v.  McConnell,  39  Ind.  240. 

[f]  iSap.  1873) 

A  paper  purporting  to  be  a  bill  of  excep- 
tions will  not  be  considered,  unless  shown  to 
have  been  filed  within  the  time  limited. — Ilus- 
ton  V.  Roosa,  42  Ind.  38a 

[g]  (Sap.  1873) 

Where  a  bill  of  exceptions  says  on  its  face 
that  it  is  filed  in  time,  and  is  signed  by  the 
judge,  this  can  only  mean  that  the  judge  signed 
it  in  time.  Only  the  clerk  can  say  when  a 
bill  of  exceptions  or  other  paper  or  pleading 
was  filed.— Bargis  v.  Farrar,  45  Ind.  41. 

[b]  (Sap.  1874) 
Where  an  exception  was  taken  to  a  ruling 
of  the  court,  and  time  was  given  "till  next 
term"  to  file  a  bill  of  exceptions,  a  bill  filed 
on  the  sixth  day  of  the  next  term  was  too 
late.  "Till  next  term"  did  not  include  any 
part  of  the  next  term. — T>e  Haven  v.  De  Hav- 
en, 46  Ind.  296. 
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[hh]     (Sup.  1S78) 

A  statement  in  a  bill  that  the  several  ex- 
ceptions mentioned  therein  had  been  reserved 
"at  the  proper  time*'  is  equivalent  to  stating 
that  such  exceptions  had  been  taken  at  the 
time  the  decisions  excepted  to  were  made. — 
Crandall  v.  First  Nat  Bank  of  Auburn,  61 
Ind.  349. 

'    [1]     (Sup.  1878) 

Where,  on  June  10th,  60  days  were  given 
to  file  a  bill  of  exceptions,  a  bill  filed  on  August 
12th  was  too  late.— Miller  v.  Muir,  63  Ind.  496. 

[ii]    (Sap.  1881) 

A  bill  of  exceptions  filed  April  20,  1877, 
was  not  filed  on  or  before  the  twentieth  judi- 
cial day  of  the  term  which  began  March  19, 
1877.— Lewis  v.  Wintrode,  76  Ind.  13. 

U]  (Sap.  1883) 
Under  Rev.  St  1881,  {{  625,  629,  where  a 
bill  of  exceptions  is  presented  to  the  judge  with- 
in the  time  granted  for  filing  it,  his  delay  in 
signing  and  filing  it  will  not  deprive  the  party 
objecting  of  the  benefit  thereof.— Peed  v.  Bren- 
neman,  89  Ind.  252 

[jj]  Where  a  bill  of  exceptions  is  tendered  to 
the  court  within  the  time  allowed  for  prepar- 
ing the  bill,  it  should  be  admitted  as  part  of 
the  record,  though  not  filed  until  after  the  ex- 
piration of  the  time  allowed.— (Sup.  1883)  Crea- 
mer V.  Sirp,  91  Ind.  366;  (1886)  Robinson  v. 
Anderson,  106  Ind.  152,  6  N.  E.  12;  (1886) 
Ohio  &  M.  R.  Co.  v.  Cosby,  107  Ind.  32,  7  N. 
E.  373 ;  (1886)  Terre  Haute  &  L.  R.  Co.  v.  Bis- 
sell,  108  Ind.  113,  9  N.  E.  144;  (1892)  Mc- 
Coy V.  Able,  131  Ind.  417,  30  N.  E.  528,  31 
N.  E.  453;  (1893)  Gish  v.  Gish,  7  Ind.  App. 
104,  34  N.  E.  305. 

[k]     (Sap.  1884) 

Where  60  days  were  given  to  file  a  bill 
of  exceptions,  and  a  transcript  made  out  and 
duly  certified  within  that  period  contained  a 
bill,  but  it  did  not  appear  thereon  by  words 
that  the  bill  had  ever  been  filed,  the  bill  should 
be  regarded  as  properly  filed  in  time.— Arm- 
strong V.  Harshman,  93  Ind.  216. 

[kk]     (Sap.  1884) 

Rev.  St  1881,  I  629,  declares  that,  when 
a  bill  of  exceptions  is  presented  to  the  judge 
within  the  time  limited  for  such  presentation, 
and  it  is  signed  and  filed  thereafter,  delay  of 
the  judge  in  signing  and  filing  the  same  shall 
not  deprive  the  party  objecting  of  the  benefit 
thereof.  Held,  that  where  the  record  showed 
60  days'  time  was  given  within  which  to  pre- 
pare and  file  a  bill  of  exceptions,  and  on  the 
sixtieth  day  the  bill  was  presented  to  the 
judge,  who  took  time  to  examine  it  and  the 
bill  was  signed  and  filed  with  the  clerk  after 
the  expiration  of  the  60  days,  the  bill  was 
properly  signed  and  allowed.— Hamm  v.  Ro- 
mine,  98  Ind.  77. 


[1]  (Sap.  1885) 
Under  Rev.  St  1881,  i  629,  providing 
that  delay  of  the  judge  in  signing  and  filing  a 
bill  of  exceptions  shall  not  deprive  a  party 
of  his  rights,  does  not  change  the  rule  which 
requires  bills  of  exceptions,  not  only  to  be 
signed  by  the  judge,  but  also  to  be  filed,  with- 
in the  time  limited.— La  Rose  v.  Logansport 
Nat.  Bank,  102  Ind.  332,  1  N.  B.  805. 

[11]  Where  an  appellant  tenders  his  bill  of  ex- 
ceptions to  the  judge  within  the  time  limited 
for  its  preparation,  it  is  a  sufficient  compliance 
with  the  order,  although  the  judge  does  not 
sign  it  within  the  specified  time.— (Sup.  1886) 
Robinson  v.  Anderson,  106  Ind.  152,  6  N.  E. 
12 ;  (1886)  Ohio  &  M.  R.  Co.  v.  CJosby,  107 
iTid.  32,  7  N.  E.  373;  (1886)  Terre  Haute  &  L. 
R.  Co.  V.  Bissell,  108  Ind.  113,  9  N.  E.  144 ; 
(1890)  Vincennes  Water-Supply  Co.  v.  White, 
124  Ind.  376,  24  N.  E.  747 ;  (1896)  Brower  v. 
Ream,  15  Ind.  App.  51,  42  N.  E.  824. 

[m]  Under  Rev.  St  1881,  §  629,  which  re- 
quires that  ''the  date  of  the  presentation  shall 
be  stated  in  the  bill  of  exceptions,"  a  bill  of  ex- 
ceptions filed  after  the  time  allowed  therefor  is- 
not  made  part  of  the  record  by  an  indorsement 
made  on  it  by  the  judge  showing  the  bill  was 
presented  to  him  during  the  time  allowed  for 
filing.— (Sup.  1887)  Orton  v.  Tilden,  110  Ind. 
131,  10  N.  E.  936;  (1888)  Buchart  v.  Burger, 
115  Ind.  123,  17  N.  E.  125;  (1889)  McCormick 
Harvesting  Mach.  Co.  v.  Maas,  121  Ind.  132, 
22  N.  E.  983;  (1889)  McCoy  v.  State  ex  reL 
Trucks,  121  Ind.  160,  22  N.  E.  986;  (1890) 
Bain  v.  Goss,  123  Ind.  511,  24  N.  E.  361; 
(3891)  Buckner  v.  Spaulding,  127  Ind.  229,  26 
N.  E.  792;  (1891)  Hormann  v.  Hartmetz,  128 
Ind.  353,  27  N.  E.  731 ;  (1892)  McCoy  v.  Able, 
131  Ind.  417,  30  N.  E.  528, 31  N.  E.  453 ;  (1892) 
Stanley  v.  Holliday,  130  Ind.  464, 30  N.  E.  634  ; 
(App.  1892)  Morgan  v.  East  4  Ind.  App.  507, 
30  N.  E.  946;  (1892)  Plotz  v.  Friend,  5  Ind. 
App.  146,  31  *N.  E.  587;  (1893)  Franklin  Water. 
Light  &  Power  Co.  v.  Rouse,  7  Ind.  App.  669, 
35  N.  E.  29;  (1894)  Miller  v.  Blue,  11  Ind. 
App.  288,  38  N.  E.  1097 ;  (Sup.  1895)  Cornell 
V.  Hallett,  140  Ind.  634,  40  N.  E.  132;  (1895> 
Ayres  v.  Armstrong,  142  Ind.  263,  41  N.  E. 
522;  (1895)  Davis  v.  National  Forge  &  Iron 
Co.,  143  Ind.  142,  42  N.  E.  473. 

[mm]    (Sap.  1889) 

Under  Rev.  St  1881,  {  629,  providing  the 
manner  of  signing  and  filing  bills  of  excep- 
tions, and  requiring  the  date  of  presentation 
for  signing  to  be  stated  in  the  bill,  a  bill  pre- 
sented, signed,  and  filed  within  the  time  al- 
lowed is  not  fatally  defective  for  failure  to  al- 
lege the  time  of  presentation  for  signing.— 
Hale  V.  Matthews,  118  Ind.  527,  21  N.  E.  43. 

[n]  Where  the  date  of  the  presentation  of  a 
general  bill  of  exceptions  to  the  trial  judge 
does  not  appear  in  the  bill  itself,  and  the  date 
of  signing  is  after  the  expiration  of  the  time 
allowed,  it  cannot  be  regarded  as  part  of  the 
record,  and  questions  requiring  an  examination 
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of  all  the  evidence  cannot  be  considered.— (Sup. 
1889)  Rigler  v.  Rigler,  120  Ind.  431,  22  N.  E. 
776;  (1890)  Shewalter  v.  Bergman,  123  Ind. 
155,  23  N.  E.  686 ;  (1890)  Bierly  ▼.  Harrison, 
123  Ind.  516,  24  N.  E.  361. 

[nn]    (Sop.  1889) 

Where  a  bill  of  exceptions  is  filed  with 
the  clerk  after  the  expiration  of  the  time  given 
for  its  preparation  and  filing,  and  the  date  of 
its  presentation  to  the  judge  is  not  stated  in 
it,  as  required  by  Rev.  St.  1881,  f  629,  it  can- 
not be  considered.—McCJormick  Harvesting 
Mach.  Co.  V.  Maas,  121  Ind.  132,  22  N.  B.  983. 

[0]      (Sup.  1890) 

In  an  action  on  a  note  and  an  account  to 
which  was  joined  a  proceeding  in  attachment, 
final  judgment  was  rendered  in  the  main  ac- 
tion and  in  the  ancillary  proceeding  also  on 
May  10,  1887.  The  appellant  on  the  same  day 
filed  separate  actions  for  a  new  trial — one  in 
the  main  action  and  the  other  in  the  proceed- 
ing in  attachment.  On  the  9th  day  of  June 
following  the  motions  were  overruled,  and  the 
proper  exceptions  reserved,  and  60  days  time 
granted  in  which  to  file  a  bill  of  exceptions. 
Heldy  that  a  bill  of  exceptions  embodying  the 
longhand  report  of  the  evidence  furnished  by 
the  oflBcial  reporter  filed  within  the  time  given 
was  properly  in  the  record.— Clutter  v.  Rid- 
dle, 25  N.  E.  6,  124  Ind.  500. 

[00]     (Sun.  1890) 

A  bill  of  exceptions  is  not  properly  in  the 
record  when  the  date  of  the  presentation  of 
the  bill,  as  stated  in  the  body  thereof,  indi- 
cates that  the  bill  was  not  presented  until  after 
the  time  limited  had  expired,  even  though,  fol- 
lowing the  proper  authentication  and  signature 
of  the  judge,  there  is  a  personal  memorandum, 
signed  by  him,  showing  that  the  bill  had  been 
presented  within  the  proper  time.— City  of  Ply- 
mouth V.  Fields,  125  Ind.  323,  25  N.  E.  346; 
White  V.  Gregory,  126  Ind.  95,  25  N.  E.  806. 

[p]    (Sup.  1891) 

Where  a  bill  of  exceptions  is  not  filed 
within  the  time  allowed  by  the  court,  and  it 
does  not  appear  in  the  body  of  the  bill  when 
it  was  presented  to  the  judge,  the  bill  will  not 
be  considered  as  part  of  the  record.— Buckner 
V.  Spaulding,  127  Ind.  229,  26  N.  E.  792. 

[pp]    (Sup.  1891) 

Under  the  statute  requiring  that  the  time 
of  presenting  a  bill  of  exceptions  shall  be  stated 
in  the  bill  itself,  it  is  not  sufficient 'to  indorse 
the  time  on  the  bill.— Hormann  v.  Hartmetz, 
27  N.  E.  731,  128  Ind.  353. 

[q]    (Sup.  1891) 
Where  leave  was  given  to  file  a  bill  of  ex- 
<*pptions  on  a  certain   day,   it  was  seasonably 
filed    on    the    day    previous    to    that    named. — 
Fisher  v.  Bush,  32  N.  E.  924,  133  Ind.  315. 

[qq]     (Sup.  1892) 

If  time  is  given  for  filing  a  bill  of  excep- 
tions, and  within  that  time  a  proper  bill  is  pre- 
pared and  presented  to  the  judge,  and  that  fact 


is  shown  by  the  recitals  of  the  bill,  delay  of  the 
judge  in  signing  it  will  not  prejudice  the  party 
presenting  it.  It  may  be  signed  and  filed  after 
the  expiration  of  the  time.— Wysor  v.  Johnson, 
30  N.  E.  144,  130  Ind.  270. 

[r]  (Sup.  1892) 
Where  it  appeared  from  the  transcript 
that  at  the  close  of  the  trial  defendant  filed 
his  bill  of  exceptions,  which  related  to  the  rul- 
ings of  the  court  on  the  evidence,  and  did  not 
purport  to  contain  the  evidence,  and  that  10 
days  afterwards,  after  the  motion  for  new  trial 
was  overruled,  an  entry  appears  granting  de- 
fendant 60  days  in  which  to  file  his  bUl  of  ex- 
ceptions, and  the  next  entry  is  of  date  5  months 
afterwards,  and  recites  that  the  reporter's 
long-hand  manuscript  of  the  evidence  was  filed 
on  that  date,  and  incorporated  in  the  bill  of 
exceptions  as  a  part  of  the  transcript,  and 
what  appears  to  be  a  bill  of  exceptions  is  an- 
nexed to  the  transcript  bearing  a  file-mark,  but 
without  the  clerk's  authentication,  it}  must 
be  held  that  the  evidence  is  not  in  the  record, 
and  questions  as  to  the  admissibility  of  evi- 
dence and  correctness  of  instructions  cannot  be 
considered. — Shewalter  v.  Bergman,  132  Ind. 
556,  27  N.  E.  159. 

[rr]     (App.  1892) 

Where  the  time  given  for  the  filing  of  a 
bill  of  exceptions  was  within  60  days  from  De- 
cember 12,  1889,  and  the  bill  was  presented  to 
the  judge  and  by  him  signed  on  February  5, 

1890,  it  was  in  time.— Oam  ▼.  Working,  31  N. 
E.  821,  5  Ind.  App.  14. 

[8]  (App.  1893) 
Where  a  motion  for  a  new  trial  was  over- 
ruled on  August  15,  1891,  and  appellant  wai 
granted  60  days  in  which  to  file  a  bill  of  ex- 
ceptions, and  afterwards,  on  May  26,  1892,  a 
bill  of  exceptions  was  filed  showing  that  it  was 
presented  to  and  signed  by  the  judge  on  Octo- 
ber 13,  1891,  and  on  the  same  day  a  bill  of  ex- 
ceptions containing  the  longhand  copy  of  the 
shorthand  manuscript  of  the  evidenoe  was 
filed,  and  it  appears  that  the  same  was  pre- 
sented and  signed  by  the  judge  on  October  13, 

1891,  such  bill  was  properly  in  the  record.— 
Smith  V.  Walker,  34  N.  E.  843,  7  Ind.  App. 
614. 

[88]    (Sup.  1894) 

Under  1  Bums'  Revision  1894.  $  641,  re- 
quiring presentation  of  a  proper  bill  of  excep- 
tions within  the  time  allowed,  the  date  of  pres- 
entation to  be  stated  in  the  bill,  and  the  en- 
try to  show  the  time  granted  if  beyond  the 
term,  the  appellate  court  can  only  look  to  the 
face  of  the  bill  for  the  date  of  presentation; 
and  the  day  of  the  month  being  there  left 
blank,  so  that  it  may  or  may  not  have  been 
within  the  time,  the  date  of  signature  most  be 
taken  as  that  of  presentation.— Wood  v.  Ohio 
Falls  Car  Co.,  136  Ind.  598,  36  N.  E.  282, 

[t]     (Sup.  1895) 
The   date    of   the   judge's  signature  to  a 
bill  of  exceptions  is  to  be  considered  as  the 
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date   of   its  presentation   to   him   where  such   and  filed  in  the  same  term  as  the  decision  is 


date  is  not  stated  in  the  bill.— -Cornell  v. 
lett,  140  Ind.  634,  40  N.  E.  132. 


Hal- 


[tt]     (App.  1896) 

Where  a  bill  of  exceptions  was  not  filed 
within  the  time  allowed,  it  must  be  made  to 
appear  in  the  bill  itself  that  it  was  presented 
to  the  judge  for  his  signature  within  that  time. 
—Citizens*  St.  R.  Co.  v.  Abright,  14  Ind.  App. 
433,  42  N.  E.  238,  1028. 

[u]     (Sup.  1898) 

Where  only  a  part  of  a  general  bill  of  ex- 
ceptions was  presented  within  the  time  pre- 
scribed for  preparation,  no  part  of  the  bill 
could  be  considered. — McFadden  ▼.  Owens,  49 
N.  E.  1058,  150  Ind.  213. 

[uu]    (Sup.  1899) 

On  May  6th,  60  days  were  granted  in 
which  to  file  a  bill  of  exceptions.  The  trial 
judge  certified  that  "a  bill"  was  presented  to 
him  on  June  13th,  which  being  incorrect,  "now 
{August  28th],  upon  my  own  motion,  I  have 
amended,"  etc.,  and  signed  the  bill.  The  clerk*s 
certificate  showed  that  manuscripts  embraced 
in  the  bill  as  signed  were  not  filed  until  July 
28th.  Held,  that  the  bill  as  filed  was  not  pre- 
sented in  time. — Citizens*  State  Bank  of  No- 
blesville  v.  Julian,  55  N.  E.  1007,  153  Ind.  655. 

[V]     (Sup.  1900) 

Burns*  Rev.  St.  ISM,  §  638  (Rev.  St. 
1881,  §  626;  Horner's  Rev.  St.  1897,  |  626), 
provides  that  where  a  motion  for  a  new  trial 
is  filed  in  a  cause,  and  the  decision  excepted  to 
is  assigned  in  the  motion  as  a  reason  for  a  new 
trial,  such  motion  shall  carry  such  decision 
and  exceptions  forward  to  the  time  of  the  rul- 
ing on  such  motion,  and  time  may  then  be  given 
by  the  court  within  which  to  reduce  such  ex- 
ception to  writing.  Heldy  that  where  the  rec- 
ord showed  that  the  case  was  tried  at  the  Sep- 
tember term,  and  the  decision  announced  in  the 
November  term,  at  which  time  the  defendant 
made  a  motion  for  a  new  trial,  and  on  the 
same  day  filed  his  bill  of  exceptions,  and  the 
motion  for  a  new  trial  was  not  overruled  until 
the  February  term,  when  final  judgment  was 
rendered,  an  objection  that  the  record  did  not 
affirmatively  show  that  any  time  was  granted 
by  the  court  in  which  to  file  the  bill  of  ex- 
ceptions was  not  well  taken,  since,  under  the 
statute,  the  defendant  was  entitled,  as  a  mat- 
ter of  right,  to  file  his  bill  of  exceptions  at  any 
time  previous  to  the  ruling  on  his  motion  for 
a  new  trial,  without  permission  from  the  trial 
court.— Minnick  v.  State  ex  rel.  Steele,  56  N. 
B.  851,  154  Ind.  379. 

[TV]    (Sup.  1900) 

A  bill  of  exceptions  filed  on  the  19th  day 
of  October,  to  the  overruling  of  motions  for  a 
new  trial,  which  rulings  were  made  on  the 
20th  day  of  July,  being  the  122d  judicial  day 
of  the  March  term,  was  filed  too  late,  within 
Burns*  Rev.  St.  1894,  i  638  (Horner's  Rev.  St. 
$  626),  providing  that  exceptions  must  be  made 


filed,  unless  time  is  extended  by  leave  of  court. 
—Taylor  v.  Canaday,  67  N.  E.  524,  59  N.  E. 
20,  155  Ind.  671. 

[w]      (App.  1900) 

Under  Rev.  St.  1881,  §  629,  requiring  a 
bill  of  exceptions  to  be  presented  within  the 
time  allowed,  and  providing  that  the  judge 
shall  promptly  sign  the  same,  and  cause  it  to 
be  filed  in  the  cause,  and  that  the  delay  of  the 
judge  shall  not  deprive  the  party  of  the  benefit 
thereof,  the  time  of  presentation  must  be  stated 
in  the  bill,  and  a  memorandum,  indorsed  by  the 
judge  on  it,  showing  that  the  same  was  pre- 
sented to  him  before  the  expiration  of  the  time 
allowed  for  filing  the  same,  will  not  cure  a  de- 
lay in  filing  the  bill.— Reid  v.  Town  of  Sulli- 
van, 56  N.  E.  451,  24  Ind.  App.  229. 

[WW]    (Sup.  1901) 

Where  nothing  in  the  bill  of  exception 
shows  to  the  contrary,  the  date  of  signing  must 
be  taken  as  the  date  of  presentation.— Surber 
V.  Mayfield,  60  N.  E.  7,  156  Ind.  375. 

[x]      (Sup.  1903) 

Where  plaintiff,  who  was  given  60  days 
to  file  a  bill  of  exceptions  on  June  23,  1900, 
filed  the  reporter's  transcript  of  the  evidence 
in  the  clerk's  office  on  August  20th,  but  the 
transcript  was  not  certified  by  the  judge  until 
September  25th,  and  was  refiled  in  the  clerk's 
office  October  20th,  the  evidence  was  not  there- 
by made  a  part  of  the  record,  and  could  not 
be  reviewed.— Timmonds  v.  Twomey,  66  N.  E. 
446,  160  Ind.  123. 

[XX]     (Sup.  1906) 

Burns'  Ann.  St.  1901,  §  638,  provides  "that 
if  a  motion  for  a  new  trial  be  filed  in  which  a 
decision  excepted  to  is  assigned  as  a  reason  for 
a  new  trial,  such  motion  will  carry  such  deci- 
sion and  exception  forward  to  the  time  of  rul- 
ing on  such  motion.*'  Heldt  that  where,  on 
overruling  a  motion  for  a  new  trial,  90  days 
were  given  in  which  to  present  a  bill  of  excep- 
tions, a  bill  presented  within  that  time  to  the 
peremptory  instruction  for  plaintifit  presented 
that  question  for  review,  though  appellant  also 
presented  another  bill  of  exceptions  embodying 
the  evidence,  with  rulings  and  exceptions  relat- 
ing thereto.— Wagner  v.  Weyhe,  73  N.  E.  89, 
164  Ind.  177. 

[y]  (App.  1905) 
A  motion  for  a  new  trial  was  overruled 
and  judgment  rendered  March  30,  1904,  and  80 
days  allowed  to  file  bills  of  exceptions.  On 
June  18,  1904,  the  official  shorthand  reporter's 
longhand  transcript  of  the  evidence  was  filed, 
but  the  bill  of  exceptions  was  not  filed  until 
June  25th,  and  the  clerk's  certificate  to  the 
transcript  for  appeal  was  dated  June  18,  1904. 
Held,  that  the  record  affirmatively  showed  that 
the  bill  of  exceptions  containing  the  evidence 
was  not  filed  within  the  time  allowed,  and 
therefore  could  not  be  considered. — Halstead  v. 
Sigler,  74  N.  E.  257,  35  Ind.  App.  419. 
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[yy]    (App.1907) 

Under  the  express  proTisions  of  the  stat- 
ute, it  is  only  necessary  that  the  bill  of  excep- 
tions should  be  presented  to  the  judge  for  his 
examination  and  signature  within  the  00  days 
specified,  and  not  that  it  should  be  filed  in  the 
office  of  the  clerk  of  court  within  that  time. — 
Atkinson  ▼.  Maris,  40  Ind.  App.  718,  81  N.  E. 
745. 

[z]      (Sap.  1908) 

Where  a  bill  of  exceptions  contained  a 
statement  of  the  trial  judge  that  it  was  present- 
ed to  him  within  the  time  for  filing  the  same, 
and  it  was  taken  under  advisement  and  was 
subsequently  approved,  signed,  and  filed  by  the 
judge,  after  the  time  for  filing  had  expired,  ap- 
pellant could  not,  under  Burns*  Ann.  St.  1908, 
f  660,  be  deprived  of  the  benefit  thereof.— In- 
dianapolis &  W.  R.  €0.  T.  UiU,  172  Ind.  402, 
80  N.  E.  414. 

[zz]     (App.  19C9) 

Where  a  bill  was  presented  within  the  time 
fixed  by  court,  it  will  be  considered  a  part  of 
the  record,  though  the  court  failed  to  sign  and 
file  the  bill  within  the  time,  which  failure  was 
through  no  fault  of  appellant.— Brown  v.  Amer- 
ican Steel  &  Wire  Co.,  43  Ind.  App.  500,  88 
N.  E.  80. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Diq.  Exceptions,  Bill  of,  §i| 
65-71. 


§  42.  —  WaiTer  of  objections  to  delay. 

[a]  (Sup.  1856) 

A  bill  of  exceptions,  signed  and  filed  by 
leave  of  the  court  at  a  term  subsequent  to 
that  at  which  the  case  was  tried,  without  ob- 
jection by  the  adverse  counsel,  who  signed  an 
agreement  as  to  what  should  be  embraced  in 
it,  will  not  be  rejected  by  thia  court,  especially 
after  submission  on  the  record  as  made  up, 
without  any  motion  to  strike  out  the  bill. — 
Brookville  &  G.  Turnpike  Co.  v.  McCarty,  8 
Ind.  392,  65  Am.  Dec.  768. 

[b]  (Sop.  1862) 

Where  bills  are  filed  after  the  time  al- 
lowed for  filing  the  same,  but  no  motion  is 
made  to  the  supreme  court  to  strike  out  the 
same,  and  no  cross-errors  are  assigned  touch- 
ing them,  and  the  briefs  are  silent  on  the  sub- 
ject, objections  will  be  considered  waived. — 
New  Albany  &  S.  li.  Co.  v.  Huff,  19  Ind.  315. 

[c]  (Sop.  1868) 

A  memorandum,  attached  to  a  bill  and 
signed  by  the  adverse  party,  acknowledging  that 
the  bill  is  correct  and  agreeing  that  it  may 
be  signed  by  the  judge  as  of  the  date  of  filing, 
is  not  a  waiver  of  the  question  of  time.  It 
will  be  presumed  to  have  been  so  signed ;  but, 
where  the  date  is  after  the  time  limited  by  the 
court,  the  bill  is  not  properly  in  the  record.— 
Earl  V.  Dresser,  30  Ind.  11,  95  Am.  Dec.  600. 


[d]  (App.  1909) 
That  no  objection  was  made  to  a  second 
extension  when  it  was  made  was  not  a  waiver 
by  appellee  of  its  right  to  thereafter  object  to 
the  court's  action  in  the  premises. — Brown  v. 
American  Steel  &  Wire  Co.,  43  Ind.  App.  560, 
88  N.  E.  80. 

For  Cases  from  Other  States, 

See  21   Cent.   Dig.   Exceptions,    Bill   0^ 

f  72. 
See,  also,  3  Cyc.  p.  43* 

§43.  —  Presentmtion     and     allowaiteo 
after  expiration  of  time. 

[a]  A  bill  not  filed  in  time  will  be  stricken 
from  the  record. — (Sup.  1859)  Simontoa  t. 
Huntington  &  L.  M.  Plankroad  Co.,  12  Ind. 
380;  (1859)  Tracy  v.  Kaufman,  13  Ind.  356; 
(1802)  Mahon  v.  Mahon's  Adm'r,  19  Ind.  324; 

(1863)  Terre  Haute  Gas  Co.  v.  Teel,  20  Ind. 
131;    (1804)  Harrison  v.  Price.  22  Ind.  165; 

(1864)  Swinney  v.  Nave,  Id.  178;  (1881)  Su- 
preme Lodge  Knights  of  Hohor  of  the  Worid  t. 
Johnson,  78  Ind.  110;  (1882)  Smith  v.  Ryan, 
83  Ind.  152;  (1882)  Stribling  v.  Tripp.  86  Ind. 
166;  (1883)  Ackeriy  y.  Board  of  Com'is  of 
Knox  County,  89  Ind.  581. 

[b]  (Sap.  1862) 

A  bill  of  exceptions,  filed  by  leave  of  the 
court  below  over  two  years  after  the  lapse  of 
the  time  limited  for  its  filing  and  without  con- 
sent of  the  opposite  party,  will  not  be  noticed 
by  the  supreme  court.— Cox  v.  Blair,  19  Ind. 
390. 

[c]  (Sop.  1864) 

A  bill  of  exceptions  cannot  be  filed  by  the 
judge  after  the  time  given  by  the  court  in  term ; 
at  least  without  the  consent  of  all  the  parties. 
—Swinney  v.  Nave,  22  Ind.  178. 

[d]  (Sop.  1864) 

Where  the  time  for  filing  a  bill  of  excep- 
tions has  once  been  extended,  it  must  be  filed 
within  the  time  given,  unless  delay  is  with  the 
consent  of  the  adverse  party. — Famsworth  v. 
Coquillard's  Adm'r,  22  Ind.  453. 

[e]  (Sap.  1866) 

A  bill  of  exceptions  must  be  signed  by  the 
judge  within  the  time  limited.  If  signed  after- 
wards, it  cannot  be  regarded  as  any  part  oc  the 
record.  The  statute  which  authorises  time  to 
be  given  to  reduce  exceptions  to  writing  does 
not  mean  that  the  paper  mast  be  merely  pre- 
pared for  signature  within  the  time  limited. 
Such  a  construction  would  defeat  the  object 
sought,  which  is  to  require  it  to  be  presented 
to  the  judge  while  the  facts  remain  fresh,  that 
mistakes  resulting  from  want  of  memory  may  be 
avoided.—Ex  parte  Gwartney,  27  Ind.  189. 

[f]  (Sap.  1870) 

In  the  absence  of  an  agreement  of  the  par- 
ties, a  judge  has  no  authority  to  sign  a  bill  of 
exceptions  tendered  after  the  expiration  of  the 
time  limited.— Thompson  v.  Eagleton,  33  Ind. 
300. 
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r^l    (Sap.  1871) 
Where  time  is  given  beyond  the  term  in 
which  to  file  a  bill  of  exceptions,  it  must  ordi- 
narily, if  not  in  all  cases,  be  filed  within  the 
time  limited.— Gaff  v.  Hutchinson,  38  Ind.  341. 

[h]  (8«p.  1887) 
The  supreme  court  of  Indiana  cannot  de- 
termine on  affidavits  and  counter-affidavits  the 
merits  of  an  excuse  for  not  filing  a  bill  of 
exceptions  within  the  time  allowed,  and  the  bill 
will  be  disregarded.— Wishmier  v.  State  ex  rel. 
Wilcox,  110  Ind.  523,  11  N.  B.  201. 

[1]  (Sup.  1888) 
A  bill  must  be  signed  within  the  time  fixed 
by  law,  or  the  order  of  court,  or  agreement  of 
the  parties ;  and,  if  not  done  within  the  proper 
time,  the  bill  may  be  stricken  from  the  record. 
— Rigler  v.  Rigler,  120  Ind.  431,  22  N.  E.  77a 

[j]  A  bill  of  exceptions  not  presented,  allowed, 
and  filed  within  the  time  allowed  cannot  be  con- 
sidered.—(Sup.  1895)  Cornell  v.  Hallett.  40  N. 
E.  132,  140  Ind.  634;  (1897)  Dudley  v.  Pigg,  48 
N.  E.  642,  149  Ind.  363;  (1898)  McFadden  v. 
Owens,  49  N.  E.  1058,  150  Ind.  213;  (1902) 
Hershberger  v.  Kerr,  65  X.  E.  4,  159  Ind.  367 ; 
(1903)  Indiana  Natural  Gas  &  Oil  Co.  v. 
O'Brien,  160  Ind.  266,  65  N.  E.  918,  66  N.  E. 
742 ;  (App.  1902)  Lavene  v.  Jamecke,  62  X.  E. 
510,  28  Ind.  App.  221 ;  (1902)  City  of  Elwood 
▼.  Laughlin,  65  X.  E.  18,  29  Ind.  App.  667. 

[k]     (Sup.  1904) 

Under  Bums'  Rev.  St.  1901,  §  641,  provid- 
ing that  the  party  objecting  to  a  decision  must, 
within  the  time  allowed,  present  to  the  judge  a 
bill  of  exceptions,  and  that  the  date  of  pres- 
entation shall  be  stated  in  the  bill,  and  that 
the  entry  shall  show  the  time  granted,  if  beyond 
the  term,  for  presenting  the  same,  a  bill  of  ex- 
ceptions not  signed  within  the  time  allowed  does 
not  form  a  part  of  the  record  on  appeal,  though 
the  judge  whose  signature  was  required  was 
without  the  state  during  the  time  allowed.— 
Lengelsen  v.  McGregor,  67  X.  E.  524,  70  X.  E. 
248,  162  Ind.  258. 

Where  a  bill  of  exceptions  was  not  signed 
until  after  the  term,  nor  within  the  time  fixed 
'by  the  court,  it  could  not  be  considered  on  ap- 
peal, though  appellant's  failure  to  procure  the 
.signing  thereof  within  the  time  resulted  from 
the  trial  judge's  absence  from  the  state.— Id. 

Fob  Cases  from  Other  States, 

See  21  C^ent.  Dig.  Exceptions,  Bill  of,  f 

72%. 
See,  also,  3  Cyc.  p.  37. 

f  44.  —  Allowance  and  lllins  nitno  pro 
tnno. 

[a]  (S«p.  1861) 
Upon  overruling  the  motion  for  a  new  trial, 
20  days  were  allowed  for  perfecting  the  bill  of 
exceptions,  which,  however,  was  not  filed  with- 
in that  time.  Held  that,  without  notice  to  or 
appearance  by  the  opposing  party,  the  court 
could  not  make  an  order  at  a  subsequent  term 


permitting  the  bill  to  be  filed  at  a  time  beyond 
the  limit  prescribed,  or  nunc  pro  tunc— Xew 
Albany  &  S.  R.  Co.  v.  Wilson,  16  Ind.  402. 

[b]  (Sup.  1879) 

Where  a  bill  was  prepared  and  filed  with- 
in a  time  granted  beyond  the  term  to  prepare 
and  file  the  same,  but  was  not  signed  by  the 
judge,  because  he  had  absented  himself  so  that 
it  could  not  be  presented  for  signature,  the 
bill,  though  subsequently  signed  by  him  in  open 
court,  in  the  presence  of  the  parties  and  with- 
out objection,  cannot  be  made  a  part  of  the 
record  by  a  nunc  pro  tunc  entry,  as  the  court 
cannot  do  an  act  at  a  subsequent  term,  not 
done,  but  necessary  to  have  been  done,  at  a 
previous  term.— Kirby  v.  Bowland,  69  Ind.  290. 

[c]  (Sap.  1889) 

In  respect  to  presenting  or  signing  bills  of 
exceptions  after  the  time  limited  therefor  has 
expired,  the  only  proper  course  to  pursue  is  to 
make  an  application  to  the  presiding  judge,  and 
to  have  the  date  inserted  in  the  bill  nunc  pro 
tunc— Rigler  v.  Rigler,  22  X.  E.  776,  120  Ind. 
431. 

[d]  (App.  1896) 

The  trial  judge  was  absent  for  several 
days  before  and  after  the  time  expired  for  filing 
the  bill  of  exceptions  and  when  appellant's  coun- 
sel called  to  secure  his  signature  to  the  bill. 
The  clerk  of  the  court  indorsed  on  the  bill  that 
it  was  presented  for  the  signature  of  the  judge, 
and  the  counsel  took  it,  but  failed  to  present  it 
for  the  judge's  signature  until  nine  months  had 
elapsed,  during  which  time  the  judge  was  al- 
most continuously  at  his  home.  Appellant's 
excuse  was  that,  owing  to  his  poverty,  be  was 
required  by  the  stenographer  to  leave  it  with 
him  until  his  fees  were  paid.  Held^  that  the 
refusal  of  the  judge  to  sign  the  bill  as  of  the 
date  it  was  indorsed  by  the  clerk  as  presented 
for  signature  by  the  judge  was  proper.— State 
ex  rel.  Holland  v.  White,  16  Ind.  App.  260,  44 
X.  E.  580. 

[e]  (Sap.  190^) 

A  refusal  of  a  judge  to  sign  a  bill  of  excep- 
tions as  of  a  prior  date  which  was  within  the 
time  allowed  for  the  filing  of  such  bill  is  not 
error,  though  the  judge  was  out  of  the  state 
during  the  time  so  allowed.— Lengelsen  v.  Mc- 
Gregor, 67  X.  E.  524,  70  X.  E.  248,  162  Ind. 
258. 

Where,  during  the  time  fixed  by  the  trial 
judge  for  the  preparation  and  service  of  a  bill 
of  exceptions,  he  left  the  state,  thereby  prevent- 
ing appellant  from  procuring  a  settlement  of  his 
bill  within  the  time  limited,  and  appellant  was 
diligent  in  the  preparation  of  his  bill,  he  was  en- 
titled to  have  the  same  signed  nunc  pro  tunc. 
—Id. 

After  the  trial  of  a  case  the  court  granted 
60  days  within  which  to  prepare  bills  of  excep- 
tions, and  on  the  fifty-ninth  day  appellant  had 
prepared  for  signing  two  bills,  one  occupying 
2  written  pages  of  the  record,  and  another  em- 
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bracing  60  typewritten  pages.  The  judge  be- 
ing absent  from  the  state  at  such  time,  appel- 
lant was  unable  to  procure  bis  signature  to  the 
bills  within  the  time  fixed,  though  there  were 
36  days  after  the  end  of  the  trial  in  which  to 
prepare  the  bills  before  the  judge  left  home. 
Heldf  that  a  finding  that  appellant  had  not 
exercised  due  diligence  in  presenting  his  bill, 
and  was,  therefore,  not  entitled  to  an  order 
signing  the  same  nunc  pro  tunc  after  the  judge's 
return  after  the  expiration  of  the  time  limited, 
was  proper.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.   Exceptions,  Bill  of,  S 
73. 

§  45.  Preparation  and  reqnisites  of  pro- 
posed bill. 

[a]  (Sup.  1871) 

It  is  a  commendable  practice  to  require 
tlie  bill  of  exceptions  to  be  prepared  in  time 
to  enable  the  judge  and  opposite  counsel  to  ex- 
amine it  conveniently.— Gaff  v.  Hutchinson,  38 
Ind.  341. 

[b]  (Sup.  1878) 

Where  a  bill  of  exception?  is  prepared  un- 
der and  in  accordance  with  Act  March  7,  1873 
(1  Rev.  St.  1876,  p.  769),  concerning  shorthand 
reporters,  it  is  not  invalid  because  it  does  not 
conform  to  Act  March  10,  1875  (1  Rev.  St. 
1876,  p.  770),  on  the  same  subject.— Graham  v. 
Martin,  64  Ind.  567. 

For  Cases  from  Otheb  States, 

See   21    Cent.    Dig.    Exceptions,   Bill   of, 

§  74. 
See,   also,  3   Cjc   p.  33. 

§  46.   Sniiniission  or  serriee  of  proposed 
biU. 
[a]     (App.  1905) 

A  rule  requiring  bills  of  exceptions  to  be 
submitted  to  the  opposing  counsel  at  least  five 
days  before  presentation  to  the  judge,  and  that 
they  be  presented  to  the  court  for  settlement  at 
least  five  days  before  expiration  of  the  time  al- 
lowed for  filing ;  that  all  objections  thereto  will 
be  deemed  waived  unless  made  before  the  bills 
are  signed ;  and  that,  unless  the  adverse  party 
admits  the  correctness  of  the  bill,  or  as  correct 
except  the  objection  specified,  the  party  filing 
the  bill  shall  append  thereto  a  specified  affidavit 
of  the  attorney  who  prepared  it — was  neither  re- 
pugnant to  the  laws  of  the  state  nor  unreason- 
able, but  was  authorized  by  Bums*  Ann.  St. 
1001,  f  1375.— State  ex  rel.  Grau  v.  A^air,  73 
N.  E.  611,  34  Ind.  App.  622. 

For  Cases  from  Other  States, 

See   21   Cent.   Dig.    Exceptions,    Bill   of, 

§  75. 
See,    also,   3   Cyc.   pp.  46,   47. 

§  49.   StipnlationM  as  to  ailowanoe  or  set- 
tlement. 

Extension  of  time  for  allowance  or  settlement 
by   stipulation,   see   ante,   f  40. 


Fob  Cases  fbom  Otheb  States, 

See  21   Cent.    Dig.    Exceptions,   Bill  of, 

§  77%. 
See,   also,  3  Cyc  p.  33. 


§  51.  Allowance  or  settlement  by  Judge 
or  other  ofllcer. 

[a]  (Sup.  1845) 

The  judges  of  the  circuit  court  are  not 
bound  to  seal  a  bill  of  exceptions  which  requires 
the  clerk  to  insert  therein  copies  of  certain 
papers  after  the  bill  shall  have  been  sealed.— 
Board  of  Trustees  for  Vincennes  University  v. 
Embree,  7  Blackf.  461. 

[b]  (Snp.  1872) 

A  bill  of  exceptions  should  not  be  signed  by 
the  judge,  until  the  evidence,  as  taken  down, 
has  been  written  out  in  full,  and  the  judge  has 
examined  it,  so  as  to  satisfy  himself  of  its  ac- 
curacy, and  it  has  been  embodied  in  the  bill. 
The  notes  of  the  reporter,  appointed  by  the 
court,  are  not  included  in  the  words  "written 
instrument  and  documentary  evidence,**  used  in 
the  statute.— Cluck  v.  State,  40  Ind.  263. 

[c]  (Sap.  1878) 

It  is  the  duty  of  the  presiding  judge,  in 
signing  a  bill,  to  see  that  the  same  embodies  a 
full  and  fair  statement  of  all  the  circumstances 
connected  with  any  action  taken  by  him  on  the 
trial,  complained  of  as  error;  and  his  own  ac- 
tions, being  peculiarly  within  iiis  own  knowl- 
edge, need  not  be  presented  or  made  known  to 
him  by  affidavit.—Jones  v.  Johnson,  61  Ind.  257. 

[d]  (Sap.  1881) 

Where  a  commissioner  to  whom  a  cause 
was  referred  reports  the  "facts*'  found  by  him  in 
accordance  with  the  order  of  the  court,  the 
court  cannot  hear  testimony  as  to  what  "evi- 
dence" was  presented  to  the  commissioner,  for 
the  purpose  of  making  a  bill  of  exceptions, 
which  purports  to  set  out  the  evidence. — Watson 
V.  State  ex  rel.  School  Town  of  Worthington, 
80  Ind.  212. 

[e]  (App.  1906) 

Under  Bums'  Ann.  St.  1901,  §  641,  requir- 
ing  the  judge  to  correct  bills  of  exceptions  offer- 
ed for  his  signature,  where  the  judge  refused  to 
sign  a  bill  of  exceptions  to  instructions  because 
the  record  did  not  disclose  that  the  defendant 
excepted  to  them,  his  denial  of  the  correctness 
of  the  statement  in  the  bill  was  a  sufficient 
correction. — Indianapolis  Traction  &  Terminal 
Co.  V.  Grey,  77  N.  E.  1131,  38  Ind.  App.  141. 

[f]  (App.  1907) 

Bums'  Ann.  St.  1901,  S  641,  providing  for 
the  presentation  to  the  judge  of  a  bill  of  excep- 
tions, which,  if  tme,  he  shall  promptly  sign 
and  file,  and,  if  not  tme,  shall  correct,  sign,  and 
file  the  same,  contemplates  that  bills  of  excep- 
tions may  be  presented  to  the  trial  judge  that 
are  not  correct,  and  w^en  so  presented  he  must 
correct  them.— State  ex  rel.  Columbus  St.  R.  A 
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Light  Co.  T.  Deupree,  40  Ind.  App.  492,  81  N. 
E.  678. 

Fob  Cases  fboh  Other  States, 

See  21   Cent.   Dig.    Elxceptions,    Bill   of, 
§§  74,  78. 


§  53.   Compelling    allowanoe    or    settle- 
ment. 

Original  jurisdiction  of  Supreme  Court  to  issue 
mandamus  to  compel  signing,  see  Courts,  | 
207. 

[a]  (Sup.  1875) 

An  absolute  refusal  on  the  part  of  the 
judge  to  perform  his  duty  should  be  shown  as  a 
condition  precedent  to  granting  a  mandamus  to 
compel  the  signing  of  a  bill  of  exceptions.  A 
mere  qualified  and  temporary  refusal  or  delay 
on  the  part  of  the  judge  does  not  amount  to 
such  a  refusal.—Jelley  v.  Roberts,  50  Ind.  1. 

The  application  for  a  writ  of  mandate  to 
compel  a  judge  to  sign  a  bill  of  exceptions  must 
be  accompanied  by  the  bill  of  exceptions  pre- 
sented to  the  judge  which  he  refused  to  sign; 
and  such  bill  of  exceptions  should  be  attached 
to  the  writ.— Id. 

Where  the  return  of  a  judge  to  an  alterna- 
tive writ  that  he  is  willing  to  sign  a  true  bill 
of  exceptions,  but  alleges  that,  the  bill  as  pre- 
sented is  not  a  true  bill,  the  peremptory  writ 
will  be  refused. — Id. 

The  mere  act  of  signing  and  sealing  a  bill 
of  exceptions  is  ministerial,  and  the  supreme 
court  may  compel  the  judge  of  the  trial  court 
to  sign  and  seal  a  bill  when  it  is  shown  that 
he  has  improperly  refused  to  do  so.— Id. 

The  return  by  a  court  to  a  mandamus  nisi 
to  show  cause  why  it  should  not  be  compelled  to 
sign  a  bill  of  exceptions,  that  the  bill  did  not 
state  the  facts  truly,  is  conclusive. — Id. 

[b]  (Sup.  1882) 

Mandamus  will  not  issue  to  compel  a  judge 
to  sign  a  bill  of  exceptions  which  it  is  his  duty 
to  sign,  but  which  his  predecessor  refused  to 
sign,  until  he  first  has  been  asked  to  sign  the 
bill  and  has  refused.— State  ex  rel.  Wick  v. 
Slick,  86  Ind.  501. 

[c]  (Sup.  1885) 

One  seeking  a  writ  of  mandamus  to  compel 
a  judge  to  sign  a  bill  of  exceptions  after  the 
time  limited  must  show  proper  diligence.  If 
there  has  been  an  unexplained  delay  of  50  days, 
the  writ  will  not  be  granted.— State  ex  rel. 
Johnson  v.  Dyer,  99  Ind.  426. 

[d]  (Sup.  1900) 

Whether  there  were  such  laches  and  delay 
as  justified  a  refusal  to  settle  a  bill  of  excep- 
tions is  a  judicial  question,  to  be  determined 
on  the  facts  shown  to  the  trial  court,  and  its 
decision  will  not  be  controlled  by  mandamus,  if 
there  were  no  abuse  of  judicial  discretion.— 
State  ex  rel.  Repp  v.  Cox,  58  N.  E.  849,  155 
Ind.  593. 


Mandamus  will  not  lie  to  compel  settle- 
ment of  a  bill  of  exceptions  when  it  is  apparent 
the  bill  would  be  useless  if  signed.— Id. 

[e]      (App.  1900) 

Though  a  trial  judge  can  be  compelled  to 
settle  and  sign  a  bill  of  exceptions,  he  cannot 
be  directed  as  to  what  he  shall  put  into  a  bill 
where  there  is  a  controversy  as  to  what  it 
should  contain.— Bogue  v.  Murphy,  57  N.  E. 
726,  25  Ind.  App.  102. 

Since  delay  of  the  trial  judge  in  signing 
and  filing  a  bill  of  exceptions  cannot  prejudice 
the  rights  of  the  parties,  he  cannot  be  compel- 
led to  sign  a  bill  tendered  in  time,  or,  if  not 
true,  to  correct  and  sign  it,  where  there  is  a 
true  bill  prepared  and  signed  by  him  in  the  rec- 
ord presenting  the  very  question  sought  to  be 
presented  in  the  bill  tendered,  though  the  bill 
prepared  by  him  was  not  signed  and  filed  in 
time.— Id. 

it]     (App.  1907) 

The  statutory  duty  of  the  trial  judge  to 
settle  and  sign  a  bill  of  exceptions  may  be  en- 
forced by  mandamus,  where  he  arbitrarily  re- 
fuses to  act,  though  he  cannot  be  required  to 
perform  the  duty  in  a  particular  manner  by 
signing  a  particular  bill.— State  ex  rel.  Colum- 
bus St.  R.  &  Light  Co.  V.  Deupree,  40  Ind.  App. 
492,  81  N.   E.  678. 

A  party  in  good  faith,  and  within  the  time 
fixed  by  the  judge,  presented  to  the  judge  a  bill 
of  exceptions.  The  judge  refused  to  settle  it, 
on  the  ground  that  there  was  no  shorthand  re- 
porter during  the  trial,  and  neither  of  the  par- 
ties requested  the  judge  to  take  down  the  evi- 
dence in  the  cause.  Held,  that  m^indamns 
would  lie  to  compel  him  to  act  on  the  bill,  and, 
if  the  same  was  correct,  to  sign  it.— Id. 

Fob  Cases  from  Other  States, 

See  21    Cent.   Dig.    Exceptions,   Bill   of, 

§§   80-88. 
See,  also,  3  Cyc.  pp.  47-50. 

§56.   Certiftoate,   siKnature,  and  seal  of 
Jndse. 

Effect   of  stenographer's   certificate,    see   ante, 

§  32. 
Signature  to  bill  of  exceptions  on  Sunday,  see 

Sunday,  f  30. 
Time  for  signing,  see  ante,  §§  35-44. 

[a]  (Sup.  1822) 

A  bill  of  exceptions  must  be  sealed  by  a 
majority  of  the  court.— Springer  v,  Peterson,  1 
Blackf.  188. 

[b]  (Sup.  1849) 

A  bill  of  exceptions  must  be  signed  by  a 
majority  of  the  judges  present  at  the  trial,  or 
it  will  be  no  part  of  the  record.— Gharkey  v. 
Halstead,  1  Ind.  389,  -Smith,  208. 

[c]  The  bill  must  be  signed  by  the  trial  judge. 
—(Sup.  1853)  Eastes  v.  Daubenspeck,  4  Ind. 
617 ;  (1861)  Fromm  v.  Lawrence,  16  Ind.  384 ; 
(1866)  Ex  parte  Gwartney,  27  Ind.  189 ;  (1874) 
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Aurora  Fire  Ins.  Co.  v.  Johnson,  46  Ind.  315; 
(1874)  Gennania  Ins.  Co.  v.  Same,  Id.  331; 
(1878)  Reeder  v.  English,  62  Ind.  78;  (1881) 
Keiser  v.  Lines,  79  Ind.  445 ;  (1882)  Blizzard  v. 
Riley,  83  Ind.  300;  (1882)  Donaldson  v.  Dunn, 
87  Ind.  343;  (1005)  Adams  v.  Pittsburgh,  C, 
C.  &  St.  L.  R.  Co.,  74  N.  E.  991,  165  Ind.  648. 

[d]  (Sap.  1S53) 

A  bill  of  exceptions,  which  is  neither  signed 
nor  sealed  by  the  judge,  cannot  l>e  considered. — 
Eastes  v.  Daubenspeck,  4  Ind.  617. 

[e]  (Sup.  1858) 

Where  the  bill  of  exceptions  does  not  ap- 
pear to  have  been  signed  by  the  judge  and  filed 
by  the  clerk,  the  statements  therein  as  to  the 
rulings  of  the  trial  court  are  not  properly  be- 
fore the  Supreme  Court  on  appeal.— Patterson 
T.  State,  10  Ind.  551. 

[f]     (Sup.  1861) 

Exceptions  must  be  signed  as  well  as  noted 
by  the  judge.— Fromin  v.  Lawrence,  16  Ind.  384. 

[gl     (Sup.  1861) 

Where  a  judge  indorses  on  a  bill,  "Re- 
fused,** and  adds  his  signature,  there  is  no  al- 
lowance of  the  bill.— Board  of  Com*rs  of  War- 
ren County  V.  Saunders,  16  Ind.  405. 

[hi     (Sup.  1881) 

A  certificate  to  a  bill  which  merely  states 
that  the  evidence  contained  therein  is  a  com- 
plete exhibit  of  all  evidence  is  insufficient,  as 
the  certification  is  confined  to  the  evidence,  and 
•does  not  authenticate  other  portions  of  the  bill. 
—Clay  V.  Clark,  76  Ind.  161. 

[i]  (Sup.  1882) 
It  is  no  objection  to  a  bill  of  exceptions 
that  it  contained  an  unnecessary  repetition  by 
the  judge  of  the  clerk*s  official  statements  in 
his  certificate.— State  ex  rel.  Huffman  v.  Parish, 
83  Ind.  223. 

m  (Sup.  1887) 
Under  Rev.  St.  1881.  |  535,  authorizing  the 
w^riting  on  the  margin  of  the  instructions  of- 
fered the  words,  "Given  and  excepted  to,"  or 
^'Refused  and  excepted  to,^*  such  memorandum 
to  be  signed  by  the  judge,  a  memorandum  signed 
by  counsel  is  insufficient.— McKinsey  v.  McKee, 
109  Ind.  209,  9  N.  E.  771. 

[k]      (Sap.  1889) 

A  paper  purporting  to  be  a  stenographer's 
report  of  the  evidence,  but  which  is  not  signed 
or  attested  by  the  judge,  is  entirely  without 
force  as  a  bill  of  exceptions.- Louisville,  N.  A. 
&  C.  Ry.  Co.  V.  Kane,  22  N.  E.  80,  120  Ind. 
140. 

A  statement  in  a  separate  paper,  signed  by 
the  judge,  that  several  special  bills  and  a  gen- 
eral bill  were  presented  to  him  and  signed  by 
him,  is  not  a  sufficient  certificate.— Id. 

tn     (App.  1892) 
Where  the  only  signature  to  a  bill  is  on  the 
certificate  of  presentation,  the  bill  is  not  suf- 


ficiently signed.— Harvey  v.  State,  5  Ind.  App. 
422,  31  N.  E.  835. 

Cm]      (Sap.  1896) 

Wliere,  at  the  time  an  alleged  bill  of  ex- 
ceptions was  filed,  it  was  not  signed  by  the 
judge,  the  evidence  was  not  in  the  record,  and 
an  order  denying  the  motion  for  a  new  trial 
could  not  be  considered.— Robinson  v.  Dickey, 

42  N.  E.  679,  143  Ind.  205,  52  Am.  St  Rep. 
417. 

[n]  (App.  1896) 
Preceding  the  bill  of  exceptions  was  an  or- 
der-book entry  that  defendant  had  filed  a  bill 
of  exceptions  "containing  the  evidence,  as  fol- 
lows,'* and  the  evidence  purporting  to  have  been 
taken  at  the  trial  was  then  set  out.  At  the  end 
of  the  bill  was  a  recital,  signed  by  the  judge, 
that  on  the  day  it  was  filed  it  was  presented  for 
allowance  and  signing;  and  a  recital,  also  signed 
by  the  judge,  that  the  bill  containing  the  evi- 
dence was  subsequently  signed  and  sealed.  The 
clerk  certified  "the  foregoing  to  be  a  full,  true, 
and  complete  transcript  of  ♦  ♦  ♦  the  order- 
book  entries  ♦  ♦  ♦  as  the  same  appears  o( 
record."  Ileld,  that  the  bill  was  sufficiently  au- 
thenticated.— Dodge  ▼.  Morrow,  14  Ind.  App. 
534,  43  N.  E.  153. 

[o]      (App.  1896) 

A  bill  of  exceptions  must  be  signed  before 
it  is  filed.— Gifford  v.  Hess,  15  Ind.  App.  450, 

43  N.  E.  90a 

tp]     (Sap.  1901) 

A  bill  of  exceptions  signed  by  the  trial 
judge  was  not  improperly  authenticated  by  rea- 
son of  the  judge's  failure  to  certify  that  it  con- 
tained all  the  objections,  rulings,  and  excep- 
tions reserved  during  the  trial,  since  the  law 
does  not  require  the  judge  to  certify  to  anything 
in  performing  the  judicial  act  of  settling  a  bill 
of  exceptions,  but  an  affirmation  of  all  things 
required  by  law  is  implied  in  the  solemn  act 
of  affixing  his  official  signature.- Tombaugh  ▼. 
Grogg,  59  N.  E.  1000,  156  Ind.  355. 

[q]     (Sap.  1902) 

A  bill  of  exceptions  not  signed  before  filing 
cannot  be  considered.- Hershberger  v.  Kerr,  65 
N.  E.  4,  159  Ind.  367. 

[r]  (App.  1903) 
A  bill  of  exceptions,  after  the  certificate  of 
the  official  shorthand  reporter,  recited:  **Pre- 
sented  to  me  for  signature  December  20,  1901." 
Following  this  was  the  signature  of  the  judge. 
but  there  was  no  other  signature,  and  no  cer- 
tificate or  statement  purporting  to  show  that 
the  bill  was  examined  and  approved  or  allowed 
by  the  judge.  Held,  that  there  was  no  suffi- 
cient authentication  of  the  bill.— Lane  v.  Bowes, 
07  N.  E.  1002,  32  Ind.  App.  330. 

[8]     (Snp.  1900 

A    certificate,    following    a    memorandum 

signed  by  the  judge  (which  stated  that  on  April 

19,  1902,  the  bill  of  exceptions  was  presented 

to  him),  showing  that  the  person  who  signed 
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the  bill  of  exceptions  was  the  judge  before  whom 
the  cause  was  tried,  that  the  bill  contained  all 
the  evidence  given  in  the  cause,  that  it  was  pre- 
sented to  the  judge  March,  1902,  and  signed  by 
him,  and  dated  April  19,  1902,  is  sufficient,  it 
l>eing  presumed  iWt  the  memorandum  and  cer- 
tificate were  signed  the  same  day,  and  consti- 
tute a  single  certificate.— Howe  v.  White,  69  N. 
E.  684,  162  Ind.  74. 

The  trial  judge  is  not  required  to  certify 
to  the  filing  of  a  bill  of  exceptions,  and  any 
statement  on  that  subject  in  his  certificate  is 
surplusage.— Id. 

A  statement,  in  the  certificate  of  the  trial 
judge  to  the  bill  of  exceptions,  that  after  be- 
ing signed  by  him  it  was  filed  with  the  clerk 
of  said  trial  court,  sufficiently  indicated  that 
the  judge,  after  signing  the  bill,  "caused  it  tc 
be  filed  in  the  cause,"  as  required  by  Bums' 
Rev.  St.  1901,  f  641.-Id. 

[t]  (App.  1904) 
Where  the  appeal  record  is  duly  attested 
by  the  certificate  of  the  clerk  with  the  seal  af- 
fixed, the  fact  that  no  seal  was  attached  to  the 
special  bill  of  exceptions  in  which  the  instruc- 
tions were  set  out  did  not  preclude  a  review  of 
the  instructions.— Nichols  v.  Baltimore  &  O.  S. 
W.  R.  Co.,  70  N.  B.  183,  71  N.  E.  170,  33  Ind. 
App.  229. 

W      (App.  ISM) 

Where  instructions  are  incorporated  in  the 
bill  of  exceptions,  it  is  not  necessary  for  the  tri- 
al jadge  to  sign  marginal  exceptions  thereon.— 
Avery  v.  Nordyke  &  Marmon  Co.,  70  N.  E.  888, 
84  Ind.  App.  541. 

Fob  Cases  fboic  Otheb  States, 

See  21  Cent.   Dig.  Exceptions,   Bill   of, 

U  94-96. 

See,  also,  3  Cyc.  pp.  43-45. 

§57.  Filias. 

Time  for  filing,  see  ante,  |f  35-44. 

[a]  (Sap.  1875) 
A  bill  of  exceptions  to  the  ruling  of  a  court 
in  one  county,  where  a  cause  was  taken  by  a 
change  of  venue,  cannot  legally  be  filed  in  the 
same  cause  in  the  county  from  which  the  venue 
had  been  changed,  after  the  cause  has  been  re- 
manded to  that  county,  though  the  same  judge 
hold  both  courts.— McMahan  v.  Spinning,  51 
Ind.  187. 

n>l    (S«p.  1882) 
A  recital  in  a  bill  of  exceptions  that  it  was 
filed  is  not  sufllcient,  but  that  fact  must  be 
made   to  appear  in  another  manner.— Law   v. 
Kanffman,  84  Ind.  341. 

[c]    (Sap.  1890) 
A  document  purporting  to  be  the  long-hand 
manuscript  of  the  evidence,  with  a  certificate 
of  the  official  stenographer  attached,  was  cer- 
tified with  the  record,  but  had  the  formal  cap- 


tion of  a  bill  of  exceptions  and  concluded  with 
the  usual  statement :  **  This  is  all  the  evidence 
given  in  the  case."  There  "was  no  formal  con- 
clusion to  the  bill,  but  below  the  certificate 
signed  by  the  stenographer  was  a  memorandum 
signed  by  the  judge:  "Presented  and  signed 
March  14,  1888."  There  was  nothing  in  the 
record  to  show  that  the  bill  was  ever  filed  with 
the  clerk.  The  clerk  certified  the  record  to  the 
Supreme  Court  on  March  12,  1888.  Held  in- 
sufficient to  show  that  a  proper  bill  of  excep- 
tions containing  the  evidence  was  filed,  so  that 
questions  arising  on  the  evidence  were  not  re- 
viewable.—Guirl  V.  Gillett,  24  N.  E.  1036,  124 
Ind.  501. 

[dj    (Sap.  1892) 

File  marks  of  the  clerk  of  the  circuit  court 
on  a  bill  of  exceptions  purporting  to  contain 
the  evidence  in  the  case  are  not  sufficient  to 
show  that  the  bill  was  filed  as  a  part  of  the 
cause,  as  required  by  Rev.  St  1881,  §  629.— 
Shewalter  v.  Bergman,  27  N.  E.  159,  132  Ind. 
566. 

[6]      (Sap.  1896) 

A  paper  purporting  to  be  a  bill  of  excep- 
tions, and  as  such  signed  by  the  judge,  will  not 
be  accepted  by  the  supreme  court  as  a  bill  of 
exceptions,  if  it  has  not  been  filed.— Pittsburg, 
C.  C.  &  St.  L.  R.  Co.  ▼.  O'Brien,  142  Ind.  218, 
41  N.  E.  528;  De  Hart  v.  Board  of  Com'rs  of 
Johnson  County,  143  Ind.  363,  41  N.  E.  825. 

[f]    (Sap.  1896) 

Under  Rev.  St.  1881,  §  629  (Rev,  St  1894, 
i  641),  making  it  necessary  to  file  the  bill  of  ex- 
ceptions with  thcr  derk  of  the  trial  court  after 
it  has  been  approved  and  signed  by  the  judge,  a 
bill  of  exceptions  is  not  properly  before  the  su- 
preme court  on  appeal  where  there  is  no  entry 
independent  of  such  bill  to  indicate  that  it  was 
filed  with  such  clerk.— Miller  v.  Evansville  & 
I.  R.  Co.,  41  N.  E.  801,  42  N.  E.  806,  143  Ind. 
570. 

[g]  A  bill  of  exceptions  filed  before  it  was  sign- 
ed by  the  judge,  and  not  refiled,  cannot  be 
considered.— (Sup.  1896)  Makepeace  v.  Bronnen- 
berg,  45  N.  E.  336,  146  Ind.  243;  (1898)  Starr 
V.  State  ex  rel.  Ketcham,  49  N.  E.  591,  149 
Ind.  592;  (1901)  Acme  Cycle  Co.  v.  Clarke,  61 
N.  E.  501,  157  Ind.  271;  a^Ol)  Allen  v.  Ham- 
ilton, 61  N.  E.  665,  157  Ind.  621;  (App.  1897) 
Importers*  &  Traders'  Nat.  Bank  v.  Knight,  47 
N.  E.  837,  18  Ind.  App.  257;  (1807)  Woods  v. 
Matlock,  48  N.  E.  384,  19  Ind.  App.  364. 

[h]     (Sap.  1896) 

Where  a  court  entry  showing  the  filing  of 
a  bill  of  exceptions  in  open  court  erroneously 
refers  to  the  bill  as  appellant's  'ionghand  tran- 
script of  the  evidence,"  but  the  paper  is  also 
and  properly  styled  "appellant's  bill  of  excep- 
tions,*' the  unnecessary  words  in  the  court  en- 
try may  be  rejected  as  surplusage.— Wabash  Pa- 
per Co.  V.  Webb.  45  N.  E.  474,  146  Ind.  303. 
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The  filing  of  a  bill  of  exceptions  in  open 
court  is  equivalent  to  a  filing  in  the  clerk's  of- 
fice.—Id.  • 

[i]  After  a  bill  of  exceptions  has  been  signed 
by  the  judge,  it  must  be  filed.— (Sup.  1897) 
Louisville,  N.  A.  &  C.  R.  Go.  v.  Schmidt,  40 
N.  E.  344,  147  Ind.  638;  (1901)  Beall  v.  Union 
Traction  Co.,  GO  N.  E.  1085,  157  Ind.  209; 
(1903)  Indiana  Natural  Gas  &  Oil  Co.  v. 
O'Brien,  1(50  Ind.  266,  66  N.  E.  742;  (1903) 
Veneziani  v.  Morrissey,  68  N.  E.  682,  161  Ind. 
391;  (App.  1898)  Nordyke  v.  McCreery,  52  N. 
E:  89,  21  Ind.  App.  708;  (1901)  Tretheway  v. 
Peek,  62  N.  E.  59,  28  Ind.  App.  81;  (1901) 
Trittipo  V.  Trittipo,  62  N.  E.  85,  28  Ind.  App. 
80;  Ayres  v.  Blevins,  62  N.  E.  305,  28  Ind. 
App.  101. 

.  [j]  The  order-book  entry  or  the  certificate  of 
•the  clerk,  showing  that  a  bill  of  exceptions  was 
filed  after  it  was  signed,  is  necessary  to  prove 
such  filing.— (App.  1899)  McCormick  Harvesting 
Mach.  Co.  V.  Smith,  52  N.  E.  1000,  21  Ind. 
App.  617;  (Sup.  1904)  Howe  v.  White,  69  N. 
E.  684,  162  Ind.  74. 

[k]      (App.  1899) 

A  bill  of  exceptions,  though  signed  by  the 
trial  judge,  cannot  be  considered  on  appeal,  un- 
less it  affirmatively  appear  that  it  was  filed  aft- 
er it  was  so  signed. — McCormick  Harvesting 
Mach.  Co.  V.  Smith,  52  N.  E.  1000,  21  Ind.  App. 
617. 

[I]  The  bill  must  be  filed  in  the  trial  court.— 
(Sup.  1901)  City  of  Indianapolis  v.  Tansel,  62 
N.  E.  35,  157  Ind.  463;  (1903)  Baut  v.  Donly, 
67  N.  E.  503.  160  Ind.  670;  (App.  1902)  Union 
Cent.  Life  Ins.  Co.  v.  Evans,  63  N.  E.  389,  28 
Ind.  App.  518. 

[m]     (Sup.  19040 

A  clerk's  certificate  stating  that  the  certifi- 
cate attached  to  the  transcript  of  the  evidence 
was  the  certificate  of  the  trial  judge,  and  that 
the  transcript  and  the  bill  of  exceptions  were 
afterwards  filed  in  the  clerk's  office,  sufficiently 
shows  that  the  bill  of  exceptions  was  first 
signed  by  the  trial  judge  and  afterwards  filed 
in  the  cause.— Howe  v.  White,  69  N.  B.  684, 
162  Ind.  74. 

[n]  (Sup.  1906) 
Where  the  alleged  bill  of  exceptions,  con- 
taining a  transcript  of  the  evidence,  was  signed 
by  the  trial  judge  July  6,  1903,  but  above  his 
signature  was  a  certificate  of  the  clerk  that  the 
document  was  filed  in  his  office  June  30,  1903, 
and  the  final  certificate  of  the  clerk  stated  that 
the  transcript  contained  the  original  bill  of  ex- 
ceptions, filed  in  his  office  June  30,  1903,  **ap- 
proved  by  the  court,  and  ordered  made  a  part 
of  the  record  herein,'*  there  was  nothing  to  show 
that  the  purported  bill  of  exceptions  was  filed 
in  the  office  of  the  clerk  after  it  was  signed  by 
the  trial  judge,  as  required  by  Burns'  Ann.  St. 
1901,  §§  638a,  641,  so  that  the  evidence  was 


not  in  the  record.— Elrod  v.  Purlee,  73  N.  E. 
589,  74  N.  E.  1085,  165  Ind.  239. 

Co]     (S«p.  1909) 

A  longhand  transcript  of  the  evidence  is 
not  available  as  a  bill  of  exceptions  where  not 
filed,  as  required  by  Bums'  Ann.  St.  1908,  i 
657,  after  being  signed  by  the  trial  judge.— 
Rector  v.  Druley,  172  Ind.  332,  88  N.  E.  602. 

[p]     (Sup.  1910) 

A  bill  of  exceptions  may  be  properly  filed 
with  the  clerk  or  in  open  court.— Gfroerer  y. 
Gfroerer,  90  N.  E.  757. 

Fob  Cases  fbom  Otreb  States, 

See  21   Cent.    Dig.    Exceptions,   Bill   of^ 

§§  97-99. 
See,  also,  3  Cyc.  pp.  45,  46. 

§  58.   Serrioe. 

Of  proposed  bill,  see  ante,  f  46. 

Fob  Cases  fbom  Otheb  States, 

See  21   Cent.    Dig.    Exceptions,    Bill   ot, 

§§  100-105. 
See,  also,  3  Cyc  pp.  46,  47. 

f  59.  Amendment  or  eorreotlon. 

Decisions  reviewable,  see  Appeal  and  Ebbob^ 
I  117. 

[a]  (S«p.  1861) 

No  other  judge  than  the  one  who  tried  the 
cause  can,  without  the  consent  of  parties,  cor- 
rect a  bill  of  exceptions.— Ha  Istead  v.  Brown^ 
17  Ind.  202. 

[b]  (Sup.  1867) 

A  bill  of  exceptions  cannot  be  amended  by 
the  court  below  on  parol  testimony  alone,  so 
as  to  embrace  such  testimony.— Hamilton  ?. 
Burch,  28  Ind.  233. 

[c]  (Sup.  1874) 

After  a  bill  has  been  signed  and  filed,  the 
court  may,  on  notice  and  motion,  order  its  cor- 
rection by  inserting  omitted  evidence. — Jeffer- 
sonville,  M.  &  I.  R.  Co.  v.  Bowen,  49  Ind.  154. 

[d]  (Sup.  1875) 

Where  conflicting  questions  arise  concem- 
ing  the  facts  to  be  inserted  in  a  bill  of  excep- 
tions, and  where  an  inferior  court  has  already 
signed  one  bill,  it  will  not  be  compelled  to 
amend  it.— Jelley  v.  Roberts,  50  Ind.  1. 

Where  a  judge  has  settled,  signed,  and 
sealed  a  bill  of  exceptions,  and  alleges  in  his 
return  to  an  alternative  writ  that  such  bill 
contains  the  truth,  an  appellate  court  will  not, 
by  peremptory  writ  of  mandate,  compel  him  to 
amend  the  same,  either  by  striking  out  some- 
thing which  has  been  inserted,  or  by  insertinjr 
something  which  has  been  omitted,  for  the  rea- 
son that  the  determination  as  to  what  facts 
should  be  stated  in  a  bill  pf  exceptions  invokes 
the  exercise  of  a  legal  discretion,  and  is  ther^ 
fore  a  judicial  act*  and  it  is  well  settled  that 
an  officer  cannot  be  compelled  by  mandate  to 
do  an  act  where  ^he  ;has  a  discretion  to  do  or 
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not  to  do  the  act,  and  as  to  the  m^iuier  in  which 
the  act  is  to  be  done.— Id. 

[e]      (Sap.  1880) 

It  is  error  for  the  court  to  allow  an  amend- 
ment of  a  bill  of  exceptions,  by  incorporating 
therein  a  clause,  "And  this  was  all  the  evidence 
given  in  the  cause,"  after  the  close  of  the  term 
at  which  such  bill  was  signed  and  filed.— Seig  v. 
Long,  72  Ind.  18. 

[f]  (Sap.  1881) 

Where  appellant  prepares  and  files  a  bill 
of  exceptions  in  vacation,  under  an  order  giv- 
ing time  for  that  purpose,  the  adverse  party 
may  afterwards  move  for  the  'correction  of 
omissions  or  inaccuracies  in  the  bill.— Hannah 
v.  Dorrell,  73  Ind.  465. 

[g]  (Sap.  1883) 

A  judge  may  amend  a  bill  of  exceptions 
after  it  has  been  signed,  but  before  it  has  been 
filed.— Longworth  v.  Higham,  89  Ind.  352. 

[h]     (Sap.  1883) 

A  bill  of  exceptions,  in  a  proper  case,  may 
be  amended  after  the  term ;  there  being  a  suffi- 
cient memorandum  of  equal  date  to  amend  by.— 
Morgan  v.  Hays,  91  Ind.  132. 

To  make  a  proper  case  for  the  amendment 
of  a  bill  of  exceptions  after  it  has  been  signed 
and  made  a  part  of  the  record  and  after  the 
close  of  the  term  at  which  it  was  signed,  there 
must  be  some  memorandum  or  memorial  paper 
record  of  the  transaction  to  amend  by  of  a 
date  prior  to  or  at  least  of  equal  date  with  the 
bill  of  exceptions. — Id. 

[i]  (Sap.  1884) 
A  bill  of  exceptions,  signed  by  the  judge 
as  a  true  bill,  cannot  be  attacked  for  alleged 
imperfections  on  its  face  by  a  writ  of  mandate 
requiring  the  judge  to  sign  a  true  bill  of  ex- 
ceptions.- Harbin  v.  Ketron,  94  Ind.  146. 

[j]  (Sap.  1892) 
Where  an  application  to  correct  a  bill  of 
exceptions  is  made,  a  notice  served  on  the  op- 
posite party  is  sufficient  to  bring  him  into  court, 
and,  if  a  summons  is  issued  and  served,  it  will 
be  treated  as  a  mere  notice. — Harris  v.  Tom- 
linson,  130  Ind.  426,  30  N.  E.  214. 

To  test  the  sufficiency  of  an  application  for 
the  correction  of  a  bill  of  exceptions,  the  op- 
posite party,  after  full  appearance,  may  file  a 
motion  to  dismiss  such  application.— Id. 

A  motion  to  dismiss  an  application  for  a 
correction  and  amendment  to  a  bill  of  excep- 
tions is  not  a  formal  pleading,  and  is  sufficient 
if  it  specifies  with  reasonable  certainty  the  re- 
lief sought,  and  the  grounds  on  which  it  is 
founded.— Id. 


A  bill  of  exceptions  recited  the  offer  of  an 
execution  and  return  in  evidence,  and  the  ob- 
jections to  the  introduction  thereof,  stating 
specifically   the   ground    of   the  objections,    the 


overruling,  and  the  exception^  noted.  The  exe- 
cution and  return  were  not  set  out  in  the  tran- 
script, but  were' marked  as  "not  on  file.'*  Held, 
that  an  application  to  amend  the  bill  by  ex- 
punging all  reference  to  the  execution  and  re- 
turn in  evidence  should  have  been  refused, 
where  the  evidence  in  support  of  the  application 
failed  to  show  the  facts  recited  did  not  occur. 
—Id. 

Rev.  St.  1881,  I  396,  providing  that  "the 
court  may  supply  an  omission  in  any  proceed- 
ings on  motion  filed  within  two  years,"  does  not 
apply  to  proceedings  to  amend  a  bill  of  excep- 
tions, as  the  court  has  inherent  power  at  any 
time  to  so  correct  mistakes  aa  to  make  its  rec- 
ord speak  the  truth.— Id. 

Where  a  party  allowed  two  years  to  elapse 
after  notice  of  the  defect  in  a  bill  of  exceptions 
before  applying  for  amendment  thereof,  he  was 
not  entitled  to  the  order  of  amendment— Id. 

[k]      (Sap.  1897) 

A  bill  of  exceptions  cannot  be  amended  by 
stipulation  of  counsel  after  it  has  been  filed, 
though  the  stipulation  is  approved  by  the  trial 
judge.— Blair  v.  Curry,  150  Ind.  99,  46  N.  E. 
672,  49  N.  E.  908. 

[1]  (Sap.  1899) 
The  trial  court  should  not  allow,  on  oral 
proof  alone,  a  nunc  pro  tunc  correction  of  the 
bill  of  exceptions,  which  states  that  it  contains 
all  the  evidence,  after  the  original  record  has 
been  filed  in  the  appellate  court,  to  show  that 
certain  evidence  not  included  in  the  bill  was 
given  at  the  trial.— Driver  v.  Driver,  64  N.  E. 
389,  153  Ind.  88. 

[m]     (Sap.  1900) 

Where  a  bill  of  exceptions  is  presented 
within  the  time  allowed  for  its  filing,  the  court, 
after  the  expiration  of  such  time,  may  amend 
it  by  inserting  a  copy  of  a  map,  which  it  finds 
after  a  hearing  of  a  motion  for  the  correction 
of  the  bill  to  be  a  true  copy  of  a  map,  which 
was  introduced  in  evidence  and  afterwards  lost, 
since  it  was  its  duty  to  make  the  bill  speak  the 
truth  before  signing  it.— Tipton  Light,  Heat  & 
Power  Co.  v.  Newcomer,  58  N.  E.  842,  156  Ind. 
348. 

[n]  (App.  1905) 
Where  a  bill  of  exceptions  was  filed  but  no 
entry  made  of  such  filing,  an  entry  nunc  pro 
tunc  may  be  made  if  some  note  or  memorandum 
in  writing  was  made  at  the  time;  the  judge*s 
certificate  to  such  bill,  with  the  clerk's  mark, 
supplemented  with  parol  evidence,  being  suffi- 
cient to  authorize  such  entry.— Davis  v.  Neigh- 
bors, 34  Ind.  App.  441,  73  N.  E.  151. 


Fob  Cases  fbom  Otheb  States, 

See  21  Cent.   Diq.    Elxceptions,  Bill   oft 

§§  106-111. 
See,  also,  3  Cyc.  pp.  50-52. 
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EXCESS. 


In   quantity   of  land   sold,   see   Vendor  and 
Purchases,  |  164. 

EXCESSIVE  DAMAGES. 

Damages,   ||  127-140. 

Ground  for  new  trial.    New  Trial,  |  76. 

EXCESSIVE  EXECUTION. 

See  Execution,  |  83. 


EXCESSIVE  FINES. 

See  Criminal  Law,  |  1214. 

EXCESSIVE  INTEREST. 

See  Usury. 

EXCHANGE. 

See— 

Provision  for  as  affecting  negotiability  of  bill 
or  note.     Bills  and  Notes,  f  159. 
As  constituting  usury.     Usury,  |f  23,  26. 
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EXCHANGE    OF   PROPERTY. 

Scope-Note. 

[INCLUDES  mutual  transfers  of  ownership  of  property  by  way  of  Interchange  with- 
out fixed  price  or  valuation ;  contracts  for  such  transfers,  executory  or  executed ;  rights 
and  liabilities  of  parties  to  such  transfers  or  contracts;   and  remedies  relating  thereto. 

[BXCLUDES  conveyances  of  land  by  way  of  exchange  (see  Deeds),  For  complete 
list  of  matters  excluded,  see  cross-references,  post] 

Analysis. 

§    1.  Nature  and  elements  in  general. 
§    2.  Exchange  of  real  property. 

§    3.  Requisites  and  validity. 

I    5. Modification  or  rescission. 

§    6. Performance  of  contract. 

I    7.  Rights  and  liabilities  of  parties. 

§    8.  Remedies. 

§    9.  Exchange  of  personal  property. 

§  12. Warranties. 

§  13. Remedies. 

§  14.  Conditional  exchange. 


Cross-References. 


Application    of   statute    of    frauds.     Frauds, 

Statute  of,  |  74. 
Bill  of  particulars  in  action  for  balance  due. 

Pleading,  |  317. 
Cancellation  of  written   contracts   or   convey- 
ances.    Canceixation   of   Instrukents. 
Compensation  of  broker  for  procuring.     Bbok- 

ebs,  §S  39-77. 
Exchange  of  lots  on   removal  of  county  seat. 
Counties,  ||  32,  36. 
Of  paper  as  consideration  for  bill  or  note, 
Bills  and  Notes,  f  95. 
Exempt  property.     Exemptions,  |  81. 


Inadequacy  of  consideration  of  contracts  in 
general.     Contbacts,  f  53. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary  written  contract.     Evidence,  §  400. 

Pleading  matters  of  fact  or  conclusions  re- 
lating to.    PlbadincJ,  f  8. 

Rejection  of  offer.     Contracts,  |  21. 

Revocation  of  will  by.     Wills,   {  194. 

Title  of  husband  to  personal  property  acquir- 
ed by  exchange  of  real  property  of  wife. 
Husband  and  Wife,  {  10. 

Validity  of  contracts  made  on  Sunday.  Sun- 
day, i  16. 


I   1.    Katvre  and  elements  in  senernL 
[a]      (App.  1896) 

A  contract  wbereby  defendant's  testator 
agreed  to  pay  plaintiff  a  certain  sum  in  money, 
and  to  convey  to  plaintiff  lands  to  be  selected  by 
him.  in  consideration  of  certain  lands  to  l>e  con- 
veyed by  plaintiff  to  testator,  does  not  constitute 
an  absolute  sale  of  plaintiff's  land,  with  the 
privilege  on  testator's  part  to  pay  therefor  in  ei- 
ther money  or  land,  but  is  merely  a  contract  of 
exchange  at  fixed  valuations,  the  difference  to  be 
jmid  in  money.— Li ngeman  v.  Sbiiic,  15  Ind. 
^pp.  432,  43  N.  E.  33. 

Fob  Cases  fbom  Otheb  States, 

See   21   Cent.    Dig.    Ekch.   of   Prop,   iff 

1,  2. 
See,  also,  17  Cyc  p.  831. 


f   2.    Ezohanse  of  real  property. 

Application  of  statute  of  frauds,  see  Fbauds, 
Statute  of,  $  69. 

Fob  Cases  ebom  Otheb  States, 

See    21    Cent.    Dio,    Exch.   of   Prop.   H 

3-18. 
See,  also,  17  Cyc.  pp.  829-847. 

f   3.    Requisites  and  TnUdity. 

[a]       (Sup.  1877) 

A.  conveyed  to  B.  certain  real  estate,  prom- 
ising to  pay  all  delinquent  taxes  due  thereon. 
In  consideration  of  such  conveyance  and  prom- 
ise, B.  conveyed  certain  real  estate  to  A.  by 
warranty  deed,  also  promising  to  pay  the  ^ 
linquent  taxes  thereon.  Heldt  that  each  con- 
veyance, and  the  promise  accompanying  it,  were 
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consideration    for    the    other    conveyance    and 
promise.— Head  rick  v.  Wisehart,  57  Ind.  121). 

[b]  (Sop.  1877) 

In  an  action  to  rescind  an  exchange  of 
lands,  where  the  complaint  shows  a  gross  fraud 
on  the  part  of  defendant  by  making  false  state- 
ments on  which  plaintiff  in  good  faith  relied  in 
making  the  trade,  it  is  sufficient.— Leeds  v.  Boy- 
er,  59  Ind.  289. 

[c]  (Sup.  1879) 

The  validity  and  binding  effect  of  a  contract 
for  the  exchange  of  lands  is  not  affected  by 
the  minority  of  the  wife  of  one  of  the  parties, 
and  the  mutual  postponement  by  reason  thereof 
of  the  necessary  deeds.— Armstrong  v.  Feamaw, 
G7  Ind.  429. 

[d]  (Sup.  1879) 

A  misrepresentation  or  concealment  of  the 
fact  that  a  contract  for  an  exchange  of  lands, 
in  which  the  wife  of  one  of  the  contracting 
parties  does  not  join,  cannot  be  enforced,  and 
that  the  contract  is  within  the  statute  of 
frauds  relates  to  a  matter  of  law,  and  does  not 
constitute  fraud  in  law.— Burt  v.  Bowles,  69 
Ind.   1.  ' 

On  an  agreement  to  exchange  lands,  rep- 
resentations by  one  of  the  parties  that  he  will 
pay  off  an  incumbrance  on  the  land  offered  by 
him  is  not  a  representation  of  an  existing  fact, 
the  falsity  of  which  will  enable  the  other  con- 
tracting party  to  avoid  the  agreement  as  hav- 
i^ig  been  induced  by  fraud.— Id. 

[e]  (Sup.  1881) 

In  an  agreement  to  transfer  certain  real 
estate  for  bank  stock,  the  stipulation,  **Taxe8 
of  1875  to  be  paid  by  owners  respectively,'*  ap- 
plied to  the  property  each  was  selling,  and  not 
to  what  each  was  receiving.— Morrison  v.  Was- 
son,  79  Ind.  477. 

[f]       (App.  1905) 

Plaintiffs  were  the  owners  of  city  real  es- 
tate in  Indiana  of  the  value  of  $1,500,  and  de- 
fendant was  the  owner  of  KX)  acres  of  arid 
land  in  Kansas,  situated  11  miles  from  the 
county  seat,  of  the  value  of  $200.  Defendant 
told  plaintiffs  that  his  land  was  ''raw  prairie 
land,"  was  arable,  was  situated  within  four 
miles  of  the  county  seat,  and  that  he  held  it 
at  $10  per  acre.  Plaintiffs  said  that  if  the 
land  was  rich,  black,  prairie  soil,  and  would 
produce  cereals,  they  would  exchange  their 
city  property  for  it,  but  otherwise  they  would 
not.  Thereupon  defendant  informed  plaintiffs 
that  the  land  was  just  as  represented  by  him, 
and  the  exchange  was  made ;  a  valuation  of 
$1,800  being  placed  on  each  property.  The 
trade  was  made  in  Indiana,  and  neither  party 
had  any  knowledge  of,  or  had  even  seen,  the 
Kansas  land.  Held^  that  plaintiffs  were  enti- 
tled to  a  rescission  of  the  contract,  and  it  was 
immaterial,  as  affecting  that  right,  that  the 
land  in  question  was  worth  as  much  as  it 
would  iiave  been,  had  it  been  located  only 
four  riiile.s  from  the  county  seat.— Gardner  v. 
Mann,  7iJ  N-  E.  417,  .3H  Ind.  App.  <»U. 


Fob  Cases  from  Other  States, 

See    21    Cent.    Dig.    Bxch.   of   Prop.  U 

3,  5,  7. 
See,  also,  17  Cyc.  pp.  831-833. 

a   5.    ^-«  Modifioation  or  resolMdoii. 

[a]  (Sup.  1894) 
A  party  seeking  to  rescind  a  contract  for 
fraud  must  tender  back  to  the  other  party  what- 
ever of  value  he  received  for  the  property  which 
he  seeks  to  recover.— Balue  v.  Taylor,  136  Ind. 
368,  36  N.  E.  269. 

If  a  party,  upon  the  discovery  of  fraud, 
fails  to  offer  to  return  whatever  of  value  he 
has  received  under  the  contract,  he  affirms  the 
contract.— Id. 

For  Cases  from  Other  States, 

See    21    Cent.    Dig.    Bccb.    of   Prop.  H 

6,  8-10. 
See,  also,  17  Cyc.  pp.  836-847. 

§   6.    ^—  Perf  ormanee  of  eoatraet. 
[a]     (App.  1896) 

Defendant's  testator  contracted  in  writ- 
ing to  convey  to  plaintiff,  in  exchange  for  certain 
lands,  part  of  the  consideration  for  which  was  to 
be  paid  in  money,  certain  lands  in  one  county, 
and  of  a  certain  tract  in  another  county  a  quan- 
tity sufficient  to  amount  to  a  certain  sum  in  val- 
ue, to  be  selected  by  plaintiff,  and  such  quantity 
thereof  to  be  determined  by  testator's  agent 
The  contract  was  performed  by  plaintiff  and  on 
the  part  of  testator  as  to  the  payment  of  the 
money  and  the  conveyance  of  the  first-mentioned 
lands;  but  through  the  failure  of  testator's  agent, 
on  being  notified  of  such  selection  by  plaintiff, 
to  determine  the  quantity  of  the  second  tract  to 
be  conveyed  to  him,  none  thereof  was  so  convey- 
ed. Heldf  that  it  was  testator's  duty,  in  order 
to  render  the  description  of  such  lands  sufficient- 
ly certain,  to  see  that  such  determination  was 
made  by  his  agent,  whose  default  cannot  defeat 
plaintiff's  right  tc  damages  for  such  breach  of 
contract.— Lingeman  v.  Shirk,  15  Ind.  App. 
432,  43  N.  E.  33. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Exch.  of  Prop,  f  IL 
See,  also,  17  Cyc.  pp.  833-835. 

§   7.    Riglits  and  liabUities  of  par- 
ties. 

[a]       (Sup.  1868) 

Where,  at  the  time  of  the  conveyance  of 
land  by  warranty  deed  in  exchange  for  other, 
laud,  it  is  agreed  that  the  taxes  due  on  the 
land  so  mutually  exchanged  shall  be  set  off 
against  each  other,  if  it  be  considered  that  the 
warranty  of  the  vendor  is  broken,  still  the; 
vendee  can  agree  on  the  damages,  and  pay- 
ments by  the  vendor  before  action  brought  of 
the  taxes  due  on  the  land  received  by  him  in 
exchange  will  satisfy  the  breach.— Robinius  v. 
Lister,  30  Ind.  142,  0,")  Am.  Dec.  674. 
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[b]     (Sup.  1892) 

Plaintiff,  having  been  induced  to  exchange 
lands  by  fraudulent  and  false  representations 
IIS  to  the  value  of  the  land  received,  is  enti- 
tled to  a  vendor's  lien  on  the  land  conveyed 
to  defendants  for  the  difference  between  the 
true  and  the  represented  value  of  the  land  re- 
ceived.—Williamson  V.  Woten,  31  N.  E.  791, 
132  Ind.  202. 

For  Cases  from  Other  States, 

See    21    Cent.    Dig.    Exch.   of   Prop.   |$ 
12-14. 

i  8.    ^—  Remedies. 

Error  in  instructions  cured  by  withdrawal 
or  giving  other  instructions,  see  Trial,  I 
296. 

flatter  of  inducement  in  pleading,  see  Plead- 
ing, §  58. 

Bescission  of  contract,  see  ante,  f  5. 

[a]  (Sup.  1880) 

In  an  action  upon  a  written  contract  to 
recover  the  difference  in  value  between  a  stock 
of  goods  transferred  to  the  defendant  in  ex- 
change for  real  estate,  which  the  defendant 
promised  to  pay,  the  complaint  need  not  aver 
that  the  goods  transferred  were  of  the  kind  and 
quality  contracted  for,  or  that  they  were  free 
from  liens.— Sharp  v.  Radebaugh,  70  Ind.  547. 

[b]  (Sup.  1888) 

Where  a  contract  of  exchange  of  property 
was  procured  by  fraud,  it  is  proper  to  prove 
the  value  of  the  land  given  in  exchange  in  a 
suit  to  rescind  such  contract.— Johnson  v.  Cul- 
ver, 19  N.  E.  129,  116  Ind.  278. 

[c]  (Sup.  1894) 

Where  prior  to  an  action  for  breach  of 
contract  for  exchange  of  land  one  of  the  par- 
ties had  sold  and  transferred  the  land  received 
in  exchange,  the  court  could  not  remit  the  par- 
ties to  their  original  rights  in  respect  to  the 
subject-matter  of  the  contract.  The  only  ef- 
fectual redress  is  the  action  for  damages  by 
the  party  aggrieved. — Balue  v.  Taylor,  36  N.  E. 
269,  136  Ind.  368. 

[d]  (Sup.  1897) 

On  allegations  seeking  to  recover  the 
value  of  land  a.^'^ed  to  be  conveyed  by  de- 
fendant to  plaintiff,  it  is  improper  to  render  a 
judgment  for  the  value  of  the  land  conveyed 
by  plaintiff  to  defendant  in  consideration  there- 
for.—Lowe  V.  Turpie.  147  Ind.  652.  44  N.  E. 
25,  47  N.  E.  150,  37  L.  R.  A.  233. 

For  Cases  from  Other  States, 

See    21    Cent.    Dig.    Bkch.    of    Prop.    $i 

14r-18. 

See,  also,  17  Cyc.  pp.  836-847. 

f   0.    EaEoluinse  df  personal  property. 

Application  of  statute  of  frauds,  effect  of  part 
payment,  see  Frauds,   Statute  of,  §  95. 


Nominal  damages  for  breach  of  agreement 
where  actual  damages  alleged  but  not  prov- 
ed, see  Damages,  f  12. 

For  Cases  from  Other  States, 

See    21    Cent.    Dig.    Exch.   of   Prop.   $$ 
19-30. 

§12.  ^^  Warranties. 

[a]     (Sop.  1846) 

Where  two  persons  exchange  horses  with 
the  privilege  to  one  to  return  within  a  given 
time,  and  such  party  falls  within  that  time  to 
return  the  horse,  a  breach  of  warranty  as  to 
one  of  the  horses  will  not  affect  the  validity 
of  the  sale.— Johnson  y.  McLane,  7  Blackf. 
501,  43  Am.  Dec,  102. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Exch.  of  Prop.  |  23. 

§13.  ^—  Remedies. 
[a]      (Sop.  1877) 

Where  a  contract  under  which  chattels 
have  been  exchanged  proves  to  have  been  fraud- 
ulent as  against  one  of  the  parties  thereto,  he 
cannot  replevy  the  chattel  parted  with,  either 
from  the  opposite  party  or  a  subsequent  pur- 
chaser, without  first  rescinding  the  contract,  by^ 
tendering  baclc  to  the  other  party  whatelver 
thing  of  value  he  received  from  him  in  such  ex- 
change. Where,  in  such  case,  the  things  re- 
ceived by  the  plaintiff  are  a  sum  of  money  and 
a  forged  promissory  note,  it  is  not  necessary  to 
tender  back  the  latter.— Haase  v.  Mitchell,  58 
Ind.   213. 

[b]     (Sup.  1880) 

If  one  who  exchanges  property  desires  to 
recover  what  he  surrendered,  he  must  tender 
back  what  he  received,  although  the  exchange 
may  have  been  an  enforced  one  produced  by 
violence.  The  fact  that  the  amount  received 
by  plaintiff  is  proportionally  small  makes  no 
difference.  Nor  does  a  refusal  by  defendant 
to  surrender  the  property,  on  demand,  excuse 
plaintiff  from  making  his  tender.— Reynolds  v. 
Copeland,  71  Ind.  422. 

For  Cases  from  Other  States, 

See    21    Cent.    Dig.    Exch.    of    Prop.    $$ 
25-20. 

§  14.  ^—  Conditionml  ezehanse* 

[a]  (Sup.  1845) 
If  two  persons  exchange  horses,  with  the 
privilege  to  one  of  the  parties  to  return,  with- 
in a  given  time,  the  horse  received  by  him  in 
exchange,  and  such  party  fail,  within  the  time, 
to  return  the  horse  so  received,  the  contract 
becomes  absolute.— Johnson  '^.  McLane,  7 
Blackf.  501,  43  Am.  Dec.  102.  * 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Exch.  of  Prop.  S  30. 
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EXCHANGES. 

Scope-Note. 

[INCIiUDBS  bodies  formed  by  the  incorporation  or  association  of  persons  engaged  in 
business  of  tlie  same  nature  for  the  purpose  of  facilitating  and  regulating  the  transaction 
of  such  business  among  the  members. 

tBXCLUDES  matters  relating  to  corporations  or  unincorporated  associations  In  gen- 
eral (see  Corporations;  Associations)*^  liability  of  seats  or  memberships  in  exchanges  to  levy 
of  execution  (see  Execution) ;  and  arbitration  of  differences  between  members  of  exchanges 
(see  Arhitration  and  Award),  For  complete  list  of  matters  excluded,  see  cross-references^ 
post.] 

Analysis. 

§    1.  Nature  and  status  in  general. 

§  13.  Quotations  of  prices  and  transactions. 

Cross-References. 
Bee-' 

Associations. 

Bights,  duties,  and  liabilities  of  brokers  In  gen- 
eral.    BB0KEB6. 


f  1*  Nature  and  status  In  general. 
[a]  (Sup.  1905) 
A  "bucket  shop,**  while  using  the  terms 
and  outward  forms  of  an  exchange,  differs 
from  an  "exchange,**  in  that  there  is  no  deliv- 
ery of  goods  pretended  to  be  sold,  and  no  ex- 
pectation or  intention  of  delivering  th«  same. 
—Western  Union  Tel.  Co.  v.  State  ex  rel.  Ham- 
mond Elevator  Co.,  165  Ind.  492,  70  N.  E.  100, 
3  L.  R.  A.  (N.  S.)  153. 

Fob  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Exchanges,  {  1. 
See,  also,  17  Cyc.  p.  849. 


{13.  Qnotations  of  priees  and  traniuM* 
tions. 
[a]      (Sup.  1905) 
A  requirement  of  a  board  of   trade  that 
every  applicant  for  its  continuous  market  quo- 
tations  shall,   as  a  condition   precedent,   obli- 
gate himself  not  to  use  them  for  conducting  a 
bucket  shop,   is  a   reasonable  regulation,   and 
will  be  enforced  by  the  courts. — ^Western  Union 
Tel.  Co.  V.   State  ex  rel.  Hammond  Elevator 
Co.,  76  N.  'E.  100,  165  Ind.  492,  3  Ii.  R.  A 
(N.  S.)  153. 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Dig.  £3xchanges»  |  16. 
See,  also,  17  Cyc.  pp.  869,  870;    note,  61 
C.  C.  A.  2. 


EXCISE. 

Imposition  of  as  regulation  of  commerce.   Com- 

HEBCE,  is  75-77. 
Internal  ^bventtb. 
Intoxicating  Liquors. 

EXCLAMATIONS. 

Res'geste,  see  Evidence,  |  127* 

EXCLUSION. 

Implied  exclusion  in  statute  by  express  men- 
tion.   Statutes,  |  195. 


Implied,  etc.— (Cont'd). 

Warranty  by  express  warranty,  refusal  to 
warrant.     Sales,  {  267. 
Members  of  corporations  in  general.    Corpora- 
tions, I  173. 

EXCLUSIVE  JURISDICTION. 

Of  courts  in  general,  see  Courts,  ff  472-4SS. 


EXCLUSIVE  PRIVILEGES. 

See— 

Constitutional   prohibition  of  grant  of  special 

privileges  or  immunities.     Constitutional 

Law,  §  205. 
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Construction   of  charter  of   railroad  company 

as  to  grant  of.    Railroads,  §  IS. 
Ferry  franchise.     Febbies,  §  16. 
Fbanchises,  §  4. 

Grants  by  carriers.     Cabbiers,  |  14. 
Of  rights  in  streets— 

Municipal  Cobpobations,  f  686. 
Stbeet  Railroads,  §  29. 
Monopolies,  |  6. 

EXCLUSIVE  REMEDIES. 

For  enforcement  of  mortgages,  see  Mobtgag- 
£8,  i  300. 

EXCURSION  RATES. 

See  Cabbiebs,  {  256. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  §§  101-125. 

EXCUSABLE  NEGLECT. 

See— 

Equitable   relief  from  judgment.     Judgment, 
I  436. 
Opening    or    vacating    judgment.     Judg- 
ment,  §f  143»  344,  363-367,  386. 

Review  of  judgment.    Judgment,  |  335. 

EXCUSE. 

5ec— 

Default.     Judgment,  {  143. 
Default   or   delay    in    delivery    of   goods   sold. 
Sales,  {§  177-175. 
In  payment  of  price  of  land.    Yen  dob  and 
PUBCHASEB,  I  186. 
Delay  in  filing  motion   for  new    trial.     New 
Tbial,  i  120. 
In  filing  record  on  appeal.     Appeal  and 

ElBBOB,  §  628. 
In  giving  notice  of  injuries  insured  against. 

Insubance,  §  668. 
In    ]>erformance    of    contracts    in    general. 
CONTBACTS,    §   300. 


Delay,  etc.— <Cont*d). 

In  presentment  and  demand  for  payment  of 

bill  or  note.    Bills  and  Notes,  f  ^06. 

In  transportation  or  delivery  of  goods  by 

carrier.     Cabbiebs,  |  99. 

Disobedience   by   servant   of   rules   of   master. 

Masteb  and  Sebvant,  §  243. 
Disregard  of  signal  given  to  prevent  collision 

of  trains  at  crossing.     Railboads,  f  288. 
Failure  to  furnish  proof  of  loss  insured  against. 
Insubance,  f  555. 
To  give  signers  at  railroad  crossing.   Rail- 
boads,  f  312. 
To  interpose  defense  as  affecting  right  to 
equitable  relief  against  judgment.    Judg- 
ment, §§  431-438. 
To  make  or  insufficiency  of  tender.    Ten- 
deb,  §  16. 
To   present  claim   against  estate  of  dece- 
dent.   Executobs  and  Administbatobs, 
§  232. 
To  produce   proof  of  loss  required  by   in- 
surance policy.     Insubance,  i  544. 
To   return   goods  on    breach   of  warranty^ 

Sales,  §  287. 
To  set  out  copy  of  policy  in  action  on  in- 
surance policy.     Insubance,  §  631. 
Homicide,  i§  101-125. 
Laches  in  bringing  suit     Equity,  §§  74-83. 
Nonpayment  of  insurance  premium  or  assess- 
ment.    Insubance,  §|  362.  754. 
Nonperformance  of  condition  in  deed.    "Deeds, 
I  163. 
In  will.    Wills,  §  663. 
Nonperformance  or  defects  in  performance  of 
contract.     Contbacts,   §  303. 
For     public     improvements.       Municipal 
Cobpobations,    I   364. 
Pleading  matter  in  excuse.     Pleading,  i§  6.', 

134. 
Service  as  juror.     Gband  Juby,  §  11. 
Violation  of  injunction.     Injunction,  |§  224- 
226. 

EXECUTED  CONTRACTS. 

Application  of  statute  of  frauds  to,  see  Fbauds, 
Statute  of,  S  i39. 
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EXECUTION. 

Scope-Note, 

[INCIiUDES  enforcement  of  judgments  and  orders  in  ciTil  actions  and  proceedings  in 
general,  by  final  process,  against  property  or  against  the  person;  nature  of  such  process 
in  general  and  of  different  forms  of  writs  of  execution;  property  subject  to  execu- 
tion in  general ;  issuance,  requisites,  and  validity  of  executions,  and  correction  and  amend- 
ment thereof ;  levy  or  service,  ffnd  lien  of  executions ;  quashing  or  setting  aside  executions, 
affidavits  of  illegality,  restraining  enforcement  or  stay  of  execution,  discharge  of  poor  debt- 
ors, and  other  relief  from  executions;  claims  of  third  persons  to  property  levied  on,  and 
trial  of  right  of  property ;  sales  under  execution,  redemption  of  property  sold,  or  convey- 
ance thereof  by  officer  to  purchaser;  return  of  executions,  satisfaction  and  discharge 
thereof,  and  distribution  of  proceeds;  proceedings  supplementary  to  execution;  and  lia- 
bilities of  persons  other  than  officers  for  wrongful  procuring,  Issuance,  levy,  etc.,  of  exe- 
cutions. 

[EXCIjUDES  executions  against  particular  classes  of  persons  (see  Infants;  Executors 
•and  Administrators;  and  other  specific  heads);  executions  in  particular  forms  of  action, 
or  on  particular  causes  of  action,  or  in  proceedings  other  than  actions  (see  specific  heads) ; 
enforcement  of  decrees  and  orders,  other  than  for  payment  of  money,  in  suits  in  equity 
(>«ee  Receivers;  Sequestration;  Judicial  Sales;  Assistance,  Writ  of;  Contempt),  or  admi- 
ralty (see  Admiralty),  or  in  proceedings  under  insolvent  acts  (see  Insolvency)  or  bankrupt 
^cts  (see  Bankruptcy) ;  execution  of  sentence  in  criminal  cases  (see  Criminal  Law;  PHs- 
ons;  and  title  of  particular  classes  of  crimes);  executions  on  judgm^it  of  justices  of  the 
peace  (see  Justices  of  the  Peace) ;  property  exempt  from  execution,  and  protection  of  rights 
of  exemption  {see  Exemptions ;  Homestead) ;  suits  in  aid  of  executions  (see  Creditors'  Suit), 
and  levy  on  and  proceedings  to  reach  property  conveyed  in  fraud  of  creditors  (see  Fraud- 
ulent Conveyance^ ;  revival  of  judgment  for  purpose  of  issuing  execution  (see  Judgment) ; 
supersedeas  of  execution  (see  Supersedeas) ;  stay  of  execution  pending  appeal  or  error  (see 
Appeal  and  Error)  and  pending  proceedings  under  insolvent  acts  (see  Insolvency)  or  bank- 
rupt acts  (see  Bankruptcy);  and  duties  and  liabilities  of  officers  in  respect  of  issuance, 
levy,  and  return  of  executions  (see  Clerks  of  Courts;  Skerifts  and  Constables;  and  titles 
of  other  specific  officers).    For  complete  list  of  matters  excluded,  see  cross-references,  post] 

Analysis. 

I.  Nature  and  Essentials  in  General. 

§    5.  Judgment,  decree,  or  order. 

§    7.  Nature  and  form. 

§    8. Validity. 

1 10.  Transcript  of  judgment  of  inferior  court  or  justice 

of  the  peace  filed  in  superior  court. 

§  11.  Effect  of  motion  for  new  trial  or  rehearing. 

§  12;  Effect  of  opening,  vacating  or  modifying  judgment. 

§  14.  Effect  of  payment  or  satisfaction  of  judgment. 

§  15.  Particular  forms  of  execution. 

§  17.  Persons  entitled  to  execution. 

§  18.  Persons  against  whom  execution  may  issue. 

§  19.  Simultaneous  and  successive  executions. 

II.  Property  Subject  to  Execution. 

§  20.  Personal  property  in  general. 

§  21.  Real  property  in  general. 

§  22.  Public  property  and  institutions. 

§  23.  Interests  in  public  lands. 

I  24.  Crops. 

§  25.  Fixtures. 

§  28.  Corporate  property  used  for  public  purpose. 
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II.  Property  Subject  to  Execution — Continued. 
§  29.  Corporate  stock. 
§  31.  Particular  estates  or  interests. 

§  33.  Real  property. 

§  36.  Property  mortgaged  or  otherwise  incumbered. 

§  37.  Personal  property. 

§  38.  Real  property. 

§  39.  Rights  or  interests  secured  by  liens. 

§  40.  Equitable  estates  or  interests  in  general. 

§41.  Trust  estates. 

§  42.  Interests  under  contracts  in  general. 

§  45.  Interests  of  devisees  or  legatees. 

§  46.  Money  of  debtor. 

§  47.  Rights  of  action  in  general. 

§  48.  Instruments  and  securities  for  payment  of  money. 

§  50.  Ownership  or  possession  of  property. 

§  51.  In  general. 

§  54.  Property  in  custody  of  agent  or  depositary. 

§  55.  Property  in  custody  of  the  law. 

§  57.  Salaries  of  public  officers  or  employes. 

III.  Issuance,  Form,  and  Requisites  of  Writ. 

§  60.  Authority  of  particular  courts  and  officers. 
§  61.  Issuance  on  transcript  of  judgment  of  inferior  court  or 
justice  of  the  peace. 

§  62.  In  general. 

§  64.  Counties  to  which  execution  may  issue. 

§  65.  In  general. 

§  66,  Docketing  or  filing  transcript  of  judgment 

§  68.  Death  of  creditor  before  issue  of  writ.  ' 

§  69.  Death  of  debtor  before  issue  of  writ. 
§  70.  Notice  and  demand. 
§  71.  Leave  of  court. 

§  72.  In  general. 

§  73.  Lapse  of  time. 

§  75.  Time  for  issuance. 

§  76.  Praecipe  or  direction  to  issue. 

§  78.  Form  and  requisites  in  general. 

§  81.  Description  of  and  recitals  as  to  parties; 

§  83.  Statement  of  amount. 

§  86.  Directions  as  to  property  to  be  taken. 

§  87.  In  general. 

§  94.  Seal. 

§  95.  Indorsements. 

§  97.  Amendment. 

§  99.  Alias  and  pluries  writs. 

§  103.  Collateral  attack. 

§  104.  Presumption  of  validity. 

§  105.  Effect  of  invalidity. 

IV.  Lien,  Levy  or  Extent,  and  Custody  of  Property. 

§  107.  Creation  and  existence  of  lien. 

§  110.  Commencement  of  lien. 

§  111.  Property  or  interests  affected,  and  extent  of  lien. 

§  112.  Priorities  between  executions. 

§  113.  Priorities  between  executions  and  other  liens  or  claims. 

§  115.  Transfers  of  property  pending  or  subject  to  execution. 

§  116.  Duration  of  lien. 

§  118.  Death  of  debtor  after  issue  of  writ. 

§  121.  Control  of  writ  and  directions  to  officer. 

§  123.  Authority  to  levy.  .  . 

§  124.  Powers  of  officer  in  making  levy.  . 
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IV.  Lien,  Levy  or  Extent,  and  Custody  of  Property — Continued, 
§  125.  Time  for  levy. 
§  126.  Mode  and  sufficiency  of  levy. 

§  127.  In  general. 

§  128.  Demand  and  selection  of  property. 

§  129.  Personal  property  in  general. 

§  132.  Rights  of  action  in  general. 

§  133.  Exhaustion  of  personalty  before  levy  on  realty. 

§  135.  Levy  on  property  taken  under  other  process. 
§  136.  Successive  levies  under  same  writ. 
§  138.  Indorsement  or  entry  of  levy. 

§  140.  Description  of  property. 

§  141.  Inventory  and  appraisement. 

§  142.  Amount  of  property  taken,  and  excessive  levy. 

§  143.  Irregularities  and  objections  as  to  levy,  and  waiver. 

§  144.  Quashing  or  setting  aside  levy. 

§  145.  Operation  and  effect  of  levy  in  general. 

§  146.  Waiver,   release,  or  abandonment,  and  discharge  or  ex*- 

tinguishment  of  levy  or  lien. 
§  147.  Restoration  of  levy  or  lien. 
§  148.  Rights  of  officer  as  to  property  taken. 
§  149.  Custody  and  care  of  property. 
§  150.  Delivery  of  property  to  bailee  or  receiptor. 
§  151.  Delivery  of  property  on  forthcoming  or  delivery  bond. 

§  152.  In  general. 

§  153. Requisites  and  sufficiency  of  bonds. 

§  154.  Liabilities  on  bonds. 

§  155.  Actions  on  bonds. 

V.  Stay,  Quashing,  Vacating,  and  Relief  Against  Execution. 

§  158.  Stay  of  execution. 

§  159.  Quashing  or  vacating  writ. 

§  162.  Jurisdiction. 

§  163.  Proceedings  and  determination. 

§  169.  Injunction. 

§  170.  In  general. 

§  171.  Grounds. 

§  172.  Actions  to  restrain  execution. 

§  177.  Liabilities  on  bonds. 

VI.  Claims  by  Third  Persons. 

§  179.  Claims  or  liens  prior  or  superior  to  execution. 
§  180.  Rights  of  claimants  of  property. 

§  181.  In  general. 

§  184.  Notice  or  demand  by  claimant,  and  affidavit  of  claim. 
§  186.  Actions  by  claimant  for  recovery  of  possession. 
§  187.  Proceedings    for    establishment    and    determination    of 
claims. 

§  188.  Nature  and  form  of  remedy. 

§  191.  Process  or  notice,  and  appearance. 

§  192.  Pleading. 

§  194.  Evidence. 

§  201.  Judgment   and  enforcement  thereof. 

§  203.  Costs. 

§  204.  Operation  and  effect  of  determination. 
§  205.  Relevy  on  property. 

§  208.  Indemnitors  of  officer. 

VII.  Sale. 

(A)  Manner,  Conduct,  Validity,  and  Confirming  or  Vacating. 
§  213.  Nature  and  requisites  in  general. 
§215.  Authority  to  sell. 
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VII.  Sale— Continued. 

(A)  Manner,  Conduct,  Validity,  and  Confirming  or  Vacatino— 

Continued. 

§  217.  Venditioni  exponas. 

§  218.  Powers  of  officer  in  making  sale. 

§219.  Mode  of  sale. 

§  220.  Place  of  sale. 

§  221.  Time  of  sale. 

§  222.  Notice  of  sale. 

§223.  Postponement 

§  224.  Sale  in  parcels. 

§  225.  Order  of  offering  for  sale. 

§  226.  Conduct  of  sale  in  general. 

§  227.  Terms  and  conditions. 

§  228.  Persons  who  may  purchase. 

§229.  Bids. 

§  230.  In  general. 

§  231.  Acceptance  or  rejection. 

§  232.  Payment  of  bid. 

§  233.  In  general. 

§  234.  Purchase  by  creditor. 

§  235.  Failure  to  comply  with  bid. 

§236.  In  general. 

§  237.  Resale. 

§  238.  Liabilities  of  bidders. 

§  239.  Actions  on  bids. 

§  241.  Certificate  of  sale. 

§  243.  Persons  who  may  question  validity  of  sale. 

§  244.  In  general. 

§  245.  Waiver  and  estoppel. 

§  246.  Opening  or  vacating. 

§  248. Defects  or  irregularities  in  execution  or  levy. 

§  249.  Irregularities  or  misconduct  affecting  sale. 

§  250.  Inadequacy  of  price. 

§  251.  Inadequacy  of  price  in  connection  with  other  objec- 
tions. 

§  253.  Application  and  proceedings  thereon. 

§  254.  Hearing  and  determination. 

§  256.  Actions  to  set  aside  sale. 

§  258.  Collateral  attack  or^  sale. 

§  259.  Presumption  of  validity. 

(B)  Title  and  Rights  of  Purchaser. 

§  260.  Nature  and  effect  of  transfer  in  general. 
§  262.  Property  passing  by  sale. 
§  263.  Estate  or  interest  acquired. 

§  264.  In  general. 

§  265.  Particular  estates  or  interests  of  debtor. 

§  2B6.  Time  as  of  which  title  vests  in  purchaser. 

§  268.  Liens  or  incumbrances  on  property. 
§  269.  Equities  against  debtor. 
§  270.  Bona  fide  purchasers. 

§  271.  In  general. 

§  272.  Notice. 

§  273. , Judgment  creditor  as  purchaser. 

§  275.  Effect  of  defects  or  irregularities  in  execution,  levy,  or 

sale. 
§  276.  Effect  of  modification,  vacation,  or  reversal  of  judgment. 
§  277.  Possession. 

§  278.  In  general. 

§  279.  During  period  for  redemption. 
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VII.  Sale— Continued. 

(B)  Title  anix  Rights  of  Purchaser — Continued. 

§  280.  Remedies  for  recovery. 

§  281.  Rents  and  profits. 
§  282.  Waste, 

§  283.  Actions  to  confirm  or  try  title. 

§  284.  Rights  and  remedies  on  avoidance  of  sale  or  failure  of 
title. 

§  285. In  general. 

§  286.  Reimbursement. 

§  287.  Recourse  to  parties  or  officer. 

§  289.  Assignees  of  certificates  of  sale. 

§  290.  Purchasers  from  execution  purchasers. 

(C)  Redemption. 

§  292.  Statutory  provisions. 

§  293.  Persons  entitled  to  redeem  and  priority  of  right. 
§  295.  Time  of  redemption. 
§  296.  Amount  required  to  redeem. 
j  §  297.  Tender  and  payment  into  court. 

§  298.  Proceedings  on  redemption. 
§  300.  Defects,  objections,  and  waiver. 
§  301.  Actions  to  redeem  and  for  accounting. 
§  302.  Operation  and  effect. 

(D)  Conveyance  to  Purchaser. 

§  303.  Necessity  and  nature  in  general. 

§  306.  Right  to  conveyance. 

§  307.  Time  for  making. 

§  308.  Restraining  making  or  delivery. 

§  309.  Form  and  contents. 

§  310.  In  general. 

§  311.  Recitals. 

§315.  Recording  and  registration. 
§  316.  Amendment  or  reformation. 
§  318.  Construction  and  operation. 

§  319.  In  general. 

§  320.  Conclusiveness  of  recitals. 

§  321.  Relation  back. 

(E)  Proceeds. 

§  322.  Disposition  in  general. 

§  323.  Mortgages  and  other  liens. 

§  326.  Distribution  among  different  judgments  or  executions. 

§  327.  Rights  to  surplus. 

VIII.  Return. 

§  333.  Time  for  making. 
§  334.  Form  and  requisites. 

§  335.  In  general. 

§336.  Description  of  property. 

§  337.  Record. 

§  338.  Amendment. 

§  341.  Construction. 

§  342.  Operation  and  effect. 

§  343.  In  general. 

§  344.  Conclusiveness. 

§  345.  Effect  of  return  or  defects  therein  on  title  of  purchaser. 
§  347.  Failure  to  make. 

IX.  Payment,  Satisfaction,  and  Discharge. 

§  351.  Levy  on  personal  property. 
§  352.  Levy  on  real  property. 
§353.  Sale. 
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IX.  Payment,  Satisfaction,  and  Discharge — Continued. 

§  355.  Release  or  discharge  without  satisfaction. 
§  356.  Indorsement  or  entry  of  satisfaction. 
§  357.  Vacating  entry  of  satisfaction. 

X.  Supplementary  Proceedings. 

§  358.  Nature  and  purpose  of  remedy. 
§  359.  Statutory  provisions. 

§  360.  Judgments  and  executions  on  which  proceedings  are  au- 
thorized. 
§  362.  Persons  against  whom  proceedings  may  be  maintained. 
§  363.  Property  or  rights  which  may  be  reached. 

§  364.  In  general. 

§  365.  Property  exempt  from  execution. 

§  366.  Property  held  in  trust. 

§  368.  Salaries  of  public  officers  or  employes. 

§  369.  Existence  of  other  remedy. 

§  371.  Jurisdiction  and  authority  of  court  or  judge. 

§  372.  Time  for  taking  proceedings. 

§  373.  Proceedings  for  examination  of  debtor. 

§  376.  After  return  of  execution. 

§  377.  Pleadings  and  affidavits. 

§  378.  Order  for  examination. 

§  385.  Proceedings  for  examination  of  third  persons. 

§  387.  Pleadings  or  affidavits  and  parties. 

§  391.  Modification  or  vacation  of  orders  or  proceedings. 
§  392.  Dismissal  of  proceedings. 
§  394.  Proceedings  on  examination. 

§  397.  Scope  of  inquiry. 

§  398.  Conduct  of  examination. 

,  §  402.  Order  for  payment  or  delivery  of  property. 

§  403.  Actions  by  creditors  or  officers. 
§  404.  Receivers. 

§  411.  Actions. 

§  413.  Lien  or  other  rights  acquired  by  proceedings. 

§  414.  Liens  and  claims  of  third  persons. 

§  416.  Disobedience  to  order  or  subpoena  as  contempt. 

XI.  Execution  Against  the  Person. 

§  421.  Nature  and  purpose  of  remedy. 

§  422.  Constitutional  and  statutory  provisions. 

§  426.  Previous  issue  and  return  of  execution  against  property. 

§  433.  Proceedings  to  procure. 

§444.  Return. 

§  446.  Discharge  on  consent  of  creditor. 

§  448.  Discharge  on  prison  limits  bond. 

§  449.  Discharge  on  bond  to  proceed  under  insolvent  laws. 

§450.  Discharge  on  surrender  of  or  disclosure  as  to  property 

§  451.  Discharge  of  poor  debtors. 

§452.  Rearrest. 

§  453.  Liabilities  on  bonds,  undertakings,  or  recognizances. 

XII.  Wrongful  Execution. 

§  454.  Nature  and  grounds  of  liability. 

§  455.  In  general. 

§  462.  Persons  liable. 
§463.  Actions. 

§  466.  Defenses. 

§  470.  Pleading. 

§  472.  Damages. 
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Cross-References. 


Adoption  by  federal  courts  of  practice  of  state 

courts.     CouBTS,  S  355. 
Against   partnership   debts.     Pabtnebship,    S 

220. 
As  public  record.    Recobds,  {  1. 
Attaghmeivt. 
Authority  of  attorney  to  control     Attobnet 

AND  Client,  f  94. 
Condition    precedent    to   setting   aside    fraudu- 
lent    conveyances.     Fbaudulent     Convey- 
ances, f  241. 
Enforcement    against    married    woman's    sepa- 
rate property.     Husband  and  Wife,  | 
242. 
Principal  as  discharge  of  surety.     Pbinci- 
PAL  and  Subett,  I  110. 
Enforcement    of    judgment,    ground    of    estop- 
pel to  appeal.    Appeal  and  Ebbob,  S  1^ 
exemptions— 
Exemptions. 
Homestead. 
Fees  of  clerks  of  court  for  entries  on  docket. 

Clebks  of  Coubts,  {  18. 
For  costs.     Costs,  §  279. 
Oabnishment. 

Judgment  without   stay  of  execution.     Judg- 
ment, I  230. 
Judicial  Sales. 

Jurisdiction  of  one  state  court  to  enjoin  col- 
lection of  execution  issued  by  another  state 
court.     Coubts,  S  480. 
Levy  on  property  fraudulently  transferred   by 
debtor.     Fbaudulent  Conveyances,  f  230. 
Liability  of  officer  executing  writ.     Shebiffs 

AND  Constables,  ff  96,  157. 
Mandamus  to  compel  issuance  of,  or  other  ac- 
tion by  court,  judge,  or  judicial  officer  in  ref- 
erence to.     Mandamus,  S  55. 
PowEBS,  If  30-36,  42,  43. 
Practice  in  federal  courts.    Coubts,  |  355. 
In    justices'    courts.      Justices    of    the 
Peace,  |  135. 
Prerequisite    to    creditor's    suit.      Cbeditobs* 

Suit,  §  16. 
Release    of,    as    consideration    for    mortgage. 

MOBTOAGES,  {  25. 
Replevy  of  goods  seized  on.    Replevin,  |  5. 
Review  of  proceedings.     Appeal  and  Ebbob, 

if  115,  225,  935. 
Satisfaction   of   judgment   by.     Judgment,    | 

890. 
Search  warrant— 

Intoxicating  Liquobs,  f  249. 
Seabches  and  Seizubes,  f  3. 
Sentence  of  death.    Criminal  Law,  |  1219. 
Fixing  date  of,  alter  date  originally  fixed. 
Criminal  Law,  §  1008. 
Stay  of  execution  of  sentence.    Cbiminal  Law, 

§  1001. 
Tax  execution.    Taxation,  {§  576,  578. 
Trust    by    trustee   or  by   court.     Tbusts,    |§ 
283-286. 


Validity  as  to  creditors.     Fraudulent  Co5- 
veyances,  Si  29,  31. 

In  actions   br  or  avalnat   partlcalar 
classes  of  persons. 

Bee— 

Corporation.     Cobpobations,  §f  252,  523. 
To  fix  liability  of  stockholders  for  corporate 
debts  and  acts.     Cobpobations,  |  252. 
Counties,  |  226. 

ExEcuTOBS    and    Administbatobs,    H    454, 
537  (12). 

GUABDIAN  AND  WABD,  {  134. 

Heirs.    Descent  and  Distbibution,  |  150. 
Husband  and  Wife,  |  241. 
Infants,  S  114. 

Married  women.    Husband  and  Wife,  {  241. 
Mortgagors.    Mobtoaoes,  f  218. 
Pabtnebship,    I   220. 

Sureties.     Pbincipal  and   Subett,    {{   164 
188,  196. 

In  particular  actions  or   proceedlnsa* 

Against  sureties.     Pbincipal  and  Subett,  | 

164. 
Bastardy  proceedings.    Bastabds,  H  BO-83. 
Bills  and  Notes,  S  541^ 
Bonds.     Bonds,  |  147. 

Of   executors   or  administrators.     Execu- 
TOBs  and  Administbatobs,  {  537  (12). 
Contract     of     suretyship.       Pbincipal    and 

Subett,  |  164. 
Deficiency  on  foreclosure  of  mortgage.    Mobt- 

GAQES,  {  562. 
Divorce,  to  enforce  payment  of  alimony.    Dl- 

VOBCE,  I  263. 
Ejectment,  H  11^120. 
Enforcement  of  mechanic's  lien.     Mechanics' 
Liens,  |  292. 
Of  taxes.    Taxation,  fi  576. 
Foreclosure  of  mortgage.    Mobtoaoes,  |  499. 
Note  secured  by  mortgage.    Mobtgages,  f  218. 
Replevin,  ff  111,  112. 
Setting  aside  transfer  in  fraud  of  creditors  or 

subsequent  purchasers.     Fbaudulent  Con- 

VETANCES,  I  316. 

Of  written  Infltrnmentfl. 

See— 

Assignments  fob  Benefit  of  Cbeditobs,  H 

61,  62. 
Award     of    arbitrators.      Abbitbation    and 

AWABD,   I   53. 
Bills  and   Notes,   {|  54-^,  463,  475,  492, 

502,  517. 
Bonds.     Bonds,  §§  12-14,  17,  19,  20. 

On  appeaL     Appeal  and  Ebbob,  Sf  385, 
469. 
By  agent  acting  in  principaFs  name.    Pbinci- 
pal AND  Agent,  S  126. 
Chattel  Mobtgages,  U  66,  67. 
Contracts.    Contbacts,  {§  32-45. 
Of  insurance.     Insubance,  {  133. 
Of  sales.    Sales,  |  29. 
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Conveyance  of  married  woman's  separate  prop- 
erty.   Husband  and  Wife,  {  193. 
Deed.    Deeds,  §{  45-52,  186,  193,  199,  207. 

Of  trust.    Trusts,  f  22. 
Defective  execution  as  ground  for  reformation 
in  equity.     Refobmation  of  Instbuments, 
I   12. 
Guabanty,  §{  10,  11. 

Instrument    constituting    election    under    will. 
Wills,  §  793. 
Of  dedication.     Dedication,  §  24. 
Insurance  policies.     Insubance,  §  133. 
Lease.    Dandlobd  and  Tenant,  f  25. 


Mobtoages,  {§  55-74. 

On  Sunday.     Sunday,  {  13. 

Pbincipal  and  Surety,  H  18-23, 

Satisfaction  of  mortgage.     Mobtoaoes,  §  313. 

School  district  bonds.  Schools  and  School 
DiSTBICTS,  §  97. 

School  warrants,  orders,  or  certificates  of  in- 
debtedness. Schools  and  School  Dis- 
TBICTS,   I  95. 

Subscriptions,  {  3. 

Tax  deeds.    Taxation,  |  765. 

Wills,  If  108-123. 


I.   NATUBE  AKP  ESSENTIAI.S  IN 
GENERAL. 

{   5.    Judgment,  decree,  or  order. 

Fob  Cases  fbom  Othxb  States, 

See  21  Cent.  Dig.  Execution,  §§  5-27,  49. 
See,  also,  17  Cyc.  pp.  924-931. 

I  7.    — —  Nature  and  form. 
[aj     (Sop.  1836) 

One  execution  cannot  be  issued  on  two 
separate  judgments,  but  each  judgment  must 
carry  its  own  execution.— Doe  ex  dem.  Wilkins 
V.  Rue,  4  Blackf.  263,  29  Am.  Dec.  308. 

[b]  (Sap.  1854) 

A  power  of  attorney  provided  that  the 
Judgment  should  be  payable  by  installments, 
•*and  execution  is  to  be  stayed  accordingly  up- 
on said  installments,  respectively."  Held^  that 
this  provision  meant  that  no  execution  was  to 
issue,  except  to  collect  the  installments  as  they 
fell  du%,  and  none  should  issue  witliin  the  pe- 
riod specified  in  the  power  of  attorney,  and 
that  the  stay  of  execution  by  agreement  of  the 
parties  was  intended,  and  not  by  replevin  bail. 
— McPheeters  v.  Campbell,  5  Ind.  107. 

[c]  (Sup.  1881) 

A  personal  judgment,  rendered  for  alimony 
in  divorce  suit,  where  notice  to  defendant  was 
given  by  publication  only,  and  there  was  no 
appearance  by  or  on  his  behalf,  is  not  sufiQ- 
cient  to  support  an  execution  for  the  sale  of 
his  real  estate.— Sowders  v.  Edmunds,  76  Ind. 
123. 

[d]  (Sop.  1887) 

A  judgment  for  the  purpose  of  issuing  exe- 
eution  under  it  is  not  rendered  void  by  the 
lapse  of  10  years,  whereby  it  has  ceased  to  be 
a  lien  on  real  estate.  Such  a  judgment  is 
only  voidable  by  direct  proceedings  to  have  it 
set  aside  or  annulled.— Yeager  v.  Wright,  112 
Ind.  230,  13  N.  E.  707. 

[e]      (Sup.  1889) 

A  judgment  of  a  court  of  general  jurisdic- 
tion, which  is  valid  on  its  face,  is  prima  facie 
safflcient  to  support  a  sheri£f*s  sale.— Langs- 
dale  V.  Woollen,  120  Ind.  16,  21  N.  E.  659. 


[f]  (App.  1893) 

Though  a  mere  finding  for  plaintiff,  with- 
out assessment  of  damages,  is  no  proper  basis 
for  a  judgment,  yet  the  judgment,  while  it 
stands,  is  so  far  valid  as,  with  the  writ  of  ex- 
ecution, to  be  evidence  in  favor  of  the  officer 
levying  thereunder,  in  replevin  for  the  property 
seized.— Fruits  V.  Elmore,  8  Ind.  App.  278,  34 
N.  E.  829. 

[g]  (Sap.  1901) 

Where  the  judgment  requires  the  payment 
of  money,  an  execution  is  the  proper  writ. — 
Ilord  v.  Bradbury,  59  N.  E.  31,  156  Ind.  30. 

Fob  Cases  fbom  Otheb  States, 

See  21   Cent.   Dig.    Execution,   S§   7-15, 

17-20. 
See,  also,  17  Cyc.  pp.  924-929. 

S  8.    VaUdity. 

Sale  under  execution  issued  more  than  a  year 
after  judgment  as  ground  for  collateral  at- 
tack, see  post,  {  258. 

Sale  under  void  execution,  see  post,  f  275. 

[a]  (Sap.  1858) 

A  plaintiff  who  purchases  at  the  execu- 
tion sale  stands  in  the  same  position  as  before, 
with  regard  to  any  fraud  which  may  defeat 
the  judgment.— Leach  v.  Leach,  10  Ind.  271. 

[b]  (Sap.  1^59) 

Where  a  court  rendering  judgment  on 
which  an  execution  was  issued  had  no  jurisdic- 
tion, a  sale  under  such  execution  confers  no 
title  on  the  purchaser.— Marsh  v.  Sherman,  12 
Ind.  358. 

[c]  (Sap.  1887) 

A  sherifiTs  sale  under  a  void  judgment  will 
be  set  aside.— Ferrier  t.  Deutchman,  111  Ind. 
330,  12  N.  E.  497. 

Where  a  sheriff^s  sale  Is  made  under  sev- 
eral judgments  upon  writs  issued  at  the  same 
time,  and  some  of  the  judgments  are  void,  the 
sale  will  also  be  void,  though  one  of  the  judg- 
ments may  be  valid.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  {  16. 
See,  also,  note,  55  L.  R.  A.  280. 
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§  10.  ^—  Transcript  of  Jndcment  of  in- 
ferior eonrt  or  jnstioe  of  the 
peace  filed  in  superior  court.    . 

Delay  in  issuing  transcript  as  ground  for  col- 
lateral attack  on  sale,  see  post,  fi  258. 

Form  and  requisites  of  writ,  see  post,  §§  61,  62. 

Foundation  for  supplementary  proceedings,  see 
poet,  §  360. 

Title  of  purchaser  at  sale  under  execution  is- 
sued without  affidavit  of  nonpayment  of  jus- 
tice's judgment,  see  post,  §  275. 

[a]  (Sup.  1842) 

A  certificate  that  "the  above  is  a  true 
transcript  from  my  docket*'  is  sufficient— Wiley 
V.  Forsee,  6  Blackf.  246. 

[b]  (Sup.  1850) 

Under  Act  1838  (Rev.  St.  p.  375),  where 
execution  has  issued  on  the  judgment  of  a  jus- 
tice, and  been  returned  nulla  bona,  before  the 
filing  of  the  transcript  in  the  circuit  court,  it  is 
not  necessary  to  have  the  transcript  recorded. 
—Davis  V.  Dietz,  2  Ind.  247. 

[c]  (Sup.  1861) 

W'here  a  sale  was  made  upon  three  several 
executions,  and  one  of  them,  being  the  first  to 
be  satisfied,  was  improvidently  issued,  the  sale 
was  held  to  be  thereby  rendered  invalid,  as  be- 
ing based  upon  an  imperfect  transcript.— Brown 
V.  McKay,  16  Ind.  484. 

The  justice's  certificate  that  the  foregoing 
is  "a  complete  transcript  of  the  judgment"  is 
not  sufficient  to  cover  the  proceedings  after 
judgment  which  the  transcript  purports  to  con- 
tain.—Id. 

[d]  It  is  not  necessary  in  cases  of  judgment 
by  default  that  the  justice's  docket  or  the 
transcript  should  set  out  the  summons  in  full, 
if  it  sets  out  the  fact  that  summons  was  is- 
sued and  returned.- (Sup.  1867)  Taylor  v.  Mc- 
Clure,  28  Ind.  39;  (1871)  Woodburn  Sarven 
Wheel  Co.  v.  McKeman,  WMls.  48. 

[e]      (Sup.  1871) 

Where  the  affidavit  of  the  justice  which  is 
required  in  order  to  authorize  a  clerk  of  court 
to  issue  execution  on  a  transcript  of  a  judg- 
ment rendered  before  a  justice  of  the  peace 
contained  a  misnomer  of  the  defenaant  in  the 
caption  thereof,  but  all  the  facts  were  set  forth 
in  the  body  of  the  affidavit,  so  that  the  clerk 
was  able  to  place  it  on  file,  and  attach  it  to  the 
transcript  on  which  it  was  made,  the  misnomer, 
being  insufficient  to  mislead  any  one,  did  not 
invalidate  a  subsequent  sale.— Woodburn  Sarven 
Wiieel  Co.  v.  McKernan,  Wils.  48. 

•  The  certificate  of  a  justice  of  the  peace 
that  "the  foregoing  is  a  true,  correct,  and  com- 
plete transcript  from  my  docket  of  the  proceed- 
ings and  judgment,"  complies  with  the  statute. 
-Id. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {$  25-27,  40. 
See,  also,  17  Cyc.  p.  931. 


§11.  Effect  of  motion  for  new  trial  or 
rehearing. 
[a]     (Sup.  1899) 

Under  1  Burns*  Rev.  St.  {{  686,  1382,  al- 
lowing a  party  for  whom  judgment  has  been 
rendered  to  enforce  it  at  any  time  within  10 
years  after  entry  thereof,  and  providing  that  an 
execution  may  issue  thereon  as  soon  as  the  rec- 
ord is  read  in  open  court  and  signed  by  the 
judge,  the  filing  of  a  motion  for  a  new  trial  aft- 
er entry  of  judgment,  and  within  the  time  al- 
lowed, does  not  stay  execution. — Logan  y.  2;$ult, 
53  N.  E.  456,  152  Ind.  434. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  S  29. 
See,  also,  17  Cyc.  p.  936. 

§12.  Effect     of     opening,    ▼acating,     or 
modifjins  jndsment. 
[a]     (Sup.   1826) 

Where  a  judgment  with  interest  from  the 
previous  date  was  replevied,  and  afterwards 
on  a  writ  of  error,  altered  as  respected  the  in- 
strument, such  alteration  only  operated  to  con- 
trol plaintiff  as  to  the  amount  to  be  collected 
on  the  execution.— Weaver  v.  Field,  1  Blackf. 
334. 


For  Cases  from  Other  States, 
See  21  Cent.  Dig.  Execution, 
See,  also,  17  Cyc.  p.  937. 


f  30. 


{  14,   Effect  of  payment   or  latiaf action 
of  jnd«ment. 

Title  of  purchaser  under  satisfied  execution,  see 
post,  §  275. 

[a]  If  a  sale  be  had  under  an  execution  on  a 
satisfied  judgment,  even  a  bona  fide  purchaser 
acquires  no  title.  The  power  to  sell  ceases  wiih 
the  satisfaction  of  the  judgment.— (Sup.  1861) 
Laval  V.  Rowley,  17  Ind.  36 ;  (1862)  otote  ex 
rel.  Wilber  v.  Salyers,  19  Ind.  432. 

[b]  (Sup.  1886) 

A  sale  on  a  judgment  that  has  been  fully 
paid  and  satisfied  vests  no  title  in  one  who  has 
either  actual  or  constructive  notice  of  that  fact. 
— Chapin  v.  McLaren,  105  Ind.  563,  5  N.  E. 
688. 

[c]  (Sup.  1892) 

A  sale  on  a  satisfied  judgment  is  illegal  and 
void.— Boos  V.  Morgan,  30  X.  E.  141,  130  Ind. 
305.  30  Am.  St.  Rep.  237. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  |$  28,  32-34, 

779. 
See,  also,  17  Cyc.  pp.  934-936. 

§15.  Partionlar  forms  of  ezeentioii. 

To  enforce  judgment  against  property,  fraudu- 
lent conveyance  of  which  has  been  set  aside, 
see  Fraudulent  Conveyances,  |  316. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  H  37-40. 
See,  also,  17  Cyc.  p.  932. 
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§  17.  Persons  entitled  to  ezeention. 

[a]  (Sup.  1861) 
The  person  in  favor  of  whom  a  judgment 
is  rendered,  or  those  acting  for  him,  have  the 
exclusive  right  to  order  an  execution,  or  to  de- 
lay it.— Lewis  v.  Phillips,  17  Ind.  108,  79  Am. 
Dec.  457. 

For  Cases  from  Otuer  States, 

See  21  Cent.  Dig.  Execution,  H  41-43. 
See,  also,  17  Cyc.  pp.  937-939. 

S 18.   Persons    against    whom    ezeention 
may  issne. 

Alias  execution  against  one  joint  defendant  aft- 
er levy  on  property  of  another,  see  post,  f  99. 

[a]  (Sup.  1875) 

Though  the  injured  party  may  sue  several 
defendants  separately  for  the  assault  and  bat- 
tery, and  prosecute  each  action  to  final  judg- 
ment, he  must  then  elect  against  whom  he  will 
take  his  execution.— Fleming  v.  McDonald,  50 
Ind.  278,  19  Am.  Rep.  711. 

[b]  (App.  1895) 

An  agreement  by  a  third  person  to  pay  a 
judgment  does  not  authorize  the  levy  on  his 
property  under  judgment  and  execution  against 
another.— Shipman  Coal  ^lin.  &  Mfg.  Co.  v. 
Pfeiflfer,  39  N.  E.  291,  11  Ind.  App.  445. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §|  44,  45. 
See,  also,  17  Cyc.  p.  939. 

$19.   Simnltaneons    and   sneoessiTe    eze- 
entions. 

Alias  and  pluries  writs,  see  post,  §  90. 
Conduct  of  sale  under  several  executions,   see 

post,  §  226. 
Sale  under  second  execution  before  sale  under 

first  is  completed,  see  post,  {  226. 
Second  execution   against  same  property   after 

replevin  by  claimant,  see  post,  S  205. 
Successive  levies  under  same  writ,  see  post,  § 

136. 

[a]     (Hup.  1823) 

Where  property  taken  on  execution  does 
not  sell  for  enough  to  satisfy  the  judgment,  the 
judgment  creditor,  after  sale  and  return,  may 
take  out  another  execution  on  the  judgment, 
and  make  another  levy  to  satisfy  the  deficiency. 
—Mcintosh  V.  Chew,  1  Blackf.  289. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  46-48. 
See,  also,  17  Cyc.  p.  933. 

n.   PROPERTY  SUBJECT  TO  EXECU- 
TION. 

Crop  raised  on  shares  before  division,  see  Land- 
lord AND  Tenant,  |  326. 

Dependent  on  specific  or  general  character  of 
legacy,  see  Wills,  §  756. 

Estates  conveyed  to  husband  and  wife,  see  Hus- 
band AND  Wife,  f  14. 


Execution  from  justice's  court,  see  Justices  of 
the  Peace,  §  135. 

Indian  lands,  see  Indians,  {  20. 

Property  affected  by  lien  or  levy,  see  post,  §  111. 

Property  fraudulently  conveyed  by  debtor,  see 
Fraudulent  Conveyances,  §  230. 

Property  of  husband  in  general,  see  Husband 
AND  Wife,  f  ^. 

Property  which  may  be  reached  by  supplemen- 
tary proceedings,  see  post,  §§  363-368. 


§  20.  Personal  property  in  seneraL 

Mode  of  levying  execution  on  personal  proper* 
ty  in  general,  see  post,  §  129. 

[a]  (Sup.  1S71) 
A  schedule  of  assessments  for  benefits  upon 
land  and  real  estate  affected  by  the  construction 
of  the  work  of  a  draining  company,  duly  record- 
ed, is  not  assets  subject  to  an  ordinary  execution. 
— Marion  Tp.  Union  Draining  Co.  v.  Norris,  37 
Ind.  424. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {§  49,  40 ^^, 

56,  58-60. 
See,  also,  17  Cyc.  p.  940. 

§  21.  Real  property  in  general. 

Mode  of  levying  execution  on  real  property,  see 
post,  I  133. 

[a]    (Sup.  1830) 
Real  estate  may  be  sold  on  a  fi  fa.— Frakes 
V.  Brown,  2  Blackf.  295. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  49,  49V^» 

68-75. 
See,  also,  17  Cyc.  p.  949. 


§  22.  Public  property  and  institutions. 

[a]  (Sup.  1S59) 

Where  a  piece  of  land  within  the  city  has 
been  dedicated  to  the  public,  it  cannot  be  sold 
on  an  execution  against  the  city. — Indianapolis 
&  B.  R.  Co.  V.  City  of  Indianapolis,  12  Ind. 
620. 

[b]  (Sup.  1884) 

A  county  public  square  cannot  be  sold  on 
execution  to  pay  a  street-improvement  assess- 
ment.—Lowe  V.  Board  of  Com'rs  of  Howard 
County,  94  Ind.  553. 

[o]     (App.  1893) 

Execution  may  issue  against  a  county, 
and  be  levied  upon  any  property  owned  by  it, 
not  needed  for  governmental  or  public  pur- 
poses.—State  ex  rel.  Courier  v.  Buckles,  8  Ind. 
App.  282,  35  N.  E.  846,  52  Am.  «t.  Rep.  476. 

[d]      (App.  1908) 

Property  of  a  public  corporation  held  for 
public  or  governmental  purposes  cannot  be  sold 
under  legal  process  for  the  debts  of  a  city  or  for 
assessments  for  public  improvements. — City  of 
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Indianapolis   v.  City  Bond   Co.,  42   Ind.  App. 
470,  84  N.   R  20. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {  133. 
See,  al80,  17  Cyc.  pp.  978,  970. 

§  23.  Interests  in  pnblie  lands. 

[a]  (Sup.  1853) 

Where  a  certificate  for  canal  land  has  been 
assigned  before  final  payment,  a  levy  and  sale 
'of  the  assignor's  equitable  interest,  on  a  judg- 
ment rendered  against  him  before  the  assign- 
ment, conveys  no  title  to  the  purchaser.— Dick- 
eraon  v.  Nelson,  4  Ind.  160. 

[b]  (Sup.  1863) 

One  in  possession  of  school  land  under  a 
certificate  conditioned  for  the  execution  of  a 
title  at  the  expiration  of  10  years,  provided  the 
holder  had  within  that  time  paid  the  purchase 
price,  has  no  legal  interest  in  the  land  subject 
to  execution. — Jeffries  v.  Sherbum,  21  Ind.  112. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §{  85,  747. 
See,  also,  17  Cyc.  pp.  955,  956. 

§  24.   Crops. 

Crops  raised  on  estate  by  entirety,  see  Hus- 
band AND  Wife,  {  14. 

[a]  (Sup.  1848) 

A  growing  crop  of  com  on  rented  land, 
sold  by  the  tenant  by  parol  in  good  faith,  is 
not  subject  to  an  execution  after\vards  issued 
against  him.— Northern  v.  State,  ex  rel.  Lath- 
rop,  1  Ind.  113,  Smith,  71. 

[b]  (Sap.  1856) 

Where  defendant  in  execution  rented  land 
with  a  stipulation  that  his  tenant  should  pay 
one-third  of  the  wheat  as  rent,  until  the  wheat 
was  delivered  to  the  judgment  debtor  it  was 
not  subject  to  an  execution  against  him. — Wil- 
liams V.  Smith,  7  Ind.  559. 

[c]  (Sup.  I860) 

Growing  crops  are  subject  to  sale  under 
execution.— Matlock  v.  Fry,  15  Ind.  483. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  59,  60. 
See,  also,  17  Cyc.  pp.  941-943 :    note,  23  L. 
R.  A.  258:    notes,  31  Am.  Dec.  410,  55 
Am.  Dec.  101. 

i  25.  Fixtures. 

[a]  (Sup.  1862) 

If  fixtures  may  be  rightfully  removed  by 
their  owners  from  the  premises,  while  in  the 
occupation  of  another,  they  are  personal  prop- 
erty, as  between  such  owners  and  occupants, 
and  are  liable  to  be  taken  on  execution  against 
the  owners.~State  v.  Bonham,  18  Ind.  231. 

[b]  (Sup.  1863) 

S.  purchased  a  flouring  mill  incumbered  by 
liens  and  mortgages,  and  afterwards  procured 
an  engine  and  boiler  which  for  a  time  he  used 
in   connection   with   the   mill.     After   he  bad 


ceased  so  to  use  them,  an  execution  against  him 
was  levied  on  them,  and  the  day  after  the  levy 
he  sold  them  with  consent  of  the  lien  holders, 
and  his  vendees  claimed  them  as  against  tlie 
execution  plaintiff.  Held,  that  the  parties,  hav- 
ing agreed  to  treat  the  articles  as  personal  prop- 
erty, could  not  be  allowed  to  say  that  they  were 
not  subject  to  levy  and  sale  on  execution.— Test 
V.  Robinson,  20  Ind.  251. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {  63;, 
See,  also,  17  C^c.  pp.  945,  946. 

S  28.   Corporate  property  msed  for  pnblie 
purpose* 

[a]  (Sup.  1886) 

The  right  of  way  of  a  railroad  or  turnpike 
company  is  not  subject  to  sale  on  judicial  pro- 
cess, unless  made  so  by  statute.  As  respects 
gravel  road  companies,  statutory  authority  to 
that  end  is  conferred.— Indianapolis  &  C.  Gravel 
Road  Co.  V.  State  ex  rel.  Flack,  4  N.  B.  316, 
105  Ind.  37. 

[b]  (Sup.  1889) 

The  franchises  of  a  corporation  under  the 
established  rule  of  the  common  law  were  not 
subject  to  seizure  and  sale  under  execution  in 
the  absence  of  express  statutory  reasons  autho^ 
izing  a  sale  and  describing  the  method  of  the 
transfer,  and  as  a  natural  sequence  the  lands, 
easements,  or  things  essential  to  the  existence 
of  the  corporation,  and  the  execution  of  its  co^ 
porate  duty  and  without  which  its  franchises 
would  be  of  no  practical  use,  could  not  be  levied 
on  and  sold  on  an  execution  at  law,  so  as  to 
detach  it  from  its  franchises  and  destroy  its 
use.— Louisville,  N.  A.  &  C.  R.  Co.  v.  Honey, 
20  N.  B.  432,  117  Ind.  501,  3  L.  R.  A.  435. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §{  135,  13G. 
See,  also,  17  Cyc.  p.  948;    note,  20  L.  E. 
A.  737. 

§  29.   Corporate  stock. 
[a]     (Sup.  1883) 

A  by-law  of  a  bank,  providing  that  no 
transfer  of  its  stock  shall  be  made  by  a  stock* 
holder  while  indebted  to  it,  will  not  prevent  a 
levy  on  the  stock  under  execution  against  a 
stockholder  who  is  indebted  to  the  bank,  and 
a  transfer  of  the  stock  to  a  purchaser  at  the  ex- 
ecution sale.— State  ex  rel.  Koons  v.  First  Nat 
Bank  of  Jeffersonville,  89  Ind.  302. 

For  Cases  from  Other  States,     -' 
See  21  Cent.  Dig.  Execution,  {  61. 
See,  also,  10  Cyc.  p.  373,  17  Cyc.  p.  944. 

§31.  Partiovlar  estates  or  Interests. 

Estate  by  entirety,  see  Husband  and  Wife, 
§14. 

For  Cases  from  Other  States^ 

See  21  Cent.  Dig.  Execution,  ff  70-82,  86, 

87. 
See,  also,  17  Cyc.  pp.  951-95G. 
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f  33.  — ^  Real  property. 

Death  of  husband  during  life  of  wife  as  affect- 
ing title  of  purchaser  at  sale  of  wife's  land 
on  execution  against  husband,  see  post,  S  265. 

Sale  for  inadequate  price  without  exhausting 
pensonalty,  see  post,  S  2ol. 

[a]  (Api>.  1801) 

A  testatrix  devised  to  her  son  for  life  her 
one-third  interest  in  certain  land,  and  de- 
clared in  the  will:  "He  shall  hare  the  rents  and 
profits  arising  from  my  interest  in  said  property 
for  his  own  use  and  support,  but  no  part  there- 
of shall  be  subject  to  payment  of  his  debts,  and 
he  shall  not  incumber  the  same."  Held  that,  no 
trust  haying  been  created,  the  son's  life  estate 
was  subject  to  lery  and  sale  for  payment  of  his 
debts.— Thompson  v.  Murphy,  10  Ind.  App.  464, 
87  N.  E.  1094. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  ff  76-82, 86, 

87. 
See,  also,  17  Cyc.  pp.  951-956 ;   note,  23  L. 
R.  A.  642;    note,  11  Am.  Dec.  193. 

1 36.  Property  mortsaeed  or  otberwise 

ineiunbered. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  ||  51,  96- 

102. 
See,  also,  17  Cyc  pp.  961-967. 

137.  — — >  Personal  property. 

[a]  The  equity  of  redemption  of  mortgaged 
chattels  may  be  sold  on  execution.— (Sup.  1862) 
Heimberger  v.  Boyd,  18  Ind.  420;  (1863)  Schra- 
der  V.  Wolflin,  21  Ind.  238 ;  a878)  Ueadrick  v. 
Brattain,  63  Ind.  438;  (1879)  Olds  v.  Andrews, 
66  Ind.  147 ;  (1882)  Louthain  y.  Miller,  85  Ind. 
161. 

[b]  (Sup.  1868) 

Since  the  equity  of  redemption  of  mort- 
gaged chattels  may  be  sold  on  execution,  the 
sheriff  is  entitled  for  diat  purpose  to  levy  on 
and  take  possession  of  the  chattels.— Schrader 
V.  Wolflin,  21  Ind.  238. 

[c]  (Sup.  1874) 

The  fact  that  a  mortgagor  of  personal 
property  has  surrendered  the  same  to  the  mort- 
gagee does  not  prevent  the  sheriff,  holding  exe- 
cutions against  the  mortgagor  in  favor  of  other 
creditors,  from  levying  and  selling  the  equity 
of  redemption  until  the  mortgagee  has  cut  off 
such  equity  of  redemption  by  legal  notice  and 
sale  of  the  goods,  or  by  judicial  foreclosure.— 
Landers  v.  George,  49  Ind.  309. 

td]      (Sap.  1880) 

Since  2  Rev.  St.  1876,  p.  207,  |  436,  au- 
thorizes levy  and  sale  of  mortgaged  chattels  un« 
der  execution  against  the  mortgagor,  and  section 
469,  p.  218,  provides  that  personal  property 
sold  shall  be  present  and  subject  to  the  view 
of  those  attending  the  sale,  a  constable  was  au- 


thorized, under  an  execution  against  a  mort- 
gagor, to  levy  the  same  and  take  possession  of 
the  mortgaged  chattels  for  the  purpose  of  selling 
the  interest  of  the  mortgagor  therein.— Sparks 
T.  Compton,  70  Ind.  393. 

[6]     (Sup.  1881) 

Where  corporate  stock  was  mortgaged  prior 
to  the  entry  of  a  judgment  against  the  stock- 
holder, the  judgment  creditor  only  acquired  a 
right  to  sell  under  execution  the  equity  of  re- 
demption therein,  though  such  stock  had  not 
been  transferred  on  the  books  of  the  corpora- 
tion, since  corporate  stock,  as  personal  proper- 
ty, is  subject  to  mortgage,  and  the  judgment 
creditor  only  acquired  the  interest  of  his  debtor 
therein  when  his  lien  attached.— Manns  v. 
BrookvUle  Nat.  Bank,  73  Ind.  ^43. 

[f]  As  against  the  mortgagee,  the  oflScer  is  en- 
titled to  the  possession  of  mortgaged  chattels 
for  the  purpose  of  making  the  sale,  under  the 
statute  authorizing  the  sale  of  such  chattels 
subject  to  the  mortgage  to  satisfy  an  execution 
against  the  mortgagor.— (1881)  Emmons  v. 
Hawn,  75  Ind.  356 ;  (1884)  Foster  v.  Bringham, 
99  Ind.  505. 

[g]    (Sup.  1881) 

Under  the  statute  providing  that  the  mort- 
gagor's equity  of  redemption  in  goods  and  chat- 
tels may  be  sold  on  execution,  the  mortgagee 
takes  his  mortgage  subject  to  this  provision, 
and,  if  he  is  in  possession,  that  possession  may 
be  temporarily  interrupted  for  the  purpose  of 
disposing  of  the  equity  of  redemption. — Hackle- 
man  V.  Goodman,  75  Ind.  202. 

[h]    (Sap.  1885) 

Under  Rev.  St.  1881,  f§  722,  751,  mort- 
gaged chattels  may  be  levied  on  and  sold  under 
an  execution  against  the  mortgagor,  and  the 
oflScer  levying  the  writ  is  entitled  to  possession 
of  the  same,  as  against  the  mortgagee,  for  the 
purpose  of  making  the  sale.— Foster  v.  Bring- 
ham, 99  Ind.  505. 

[I]  (App.  1892) 
Rev.  St.  1881,  I  722,  provides  that  goods 
and  chattels  pledged,  assigned,  or  mortgaged  as 
security  for  any  debt  or  contract  may  be  levied 
on  and  sold  on  execution  against  the  person 
making  tlie  pledge,,  assignment,  or  mortgage 
subject  thereto,  and  that  the  purchaser  shall  be 
entitled  to  the  possession  on  complying  with  the 
conditions  of  the  pledge,  assignment,  or  mort- 
gage. Held,  that  though  for  the  purpose  of  levy 
and  sale  the  oflScer  may,  under  the  statute,  take 
the  property  in  possession  as  against  both  the 
mortgagor  and  mortgagee,  it  is  the  duty  of  the 
oflScer  to  exercise  due  care  for  the  protection  of 
the  interest  of  the  mortgagee  in  the  property, 
and  he  is  prohibited,  not  only  from  diverting  the 
property  from  the  security  of  the  mortgage,  but 
from  doing  anything  which  has  the  effect  of  di- 
minishing its  value  as  such  a  security. — Collins 
V.  State  ex  rel.  Hutchinson,  30  N.  E.  12,  3  Ind. 
App.  542,  50  Am.  St.  Rep.  208. 
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[J]     (App.  18W) 

Under  the  express  provisions  of  Bums* 
Rev.  St.  1894,  §  734,  mortgaged  chattels  may  be 
levied  on  and  sold  subject  to  the  mortgage,  and 
an  officer  has  the  right  of  possession  of  the 
chattels  for  the  purpose  of  making  the  sale.— 
Kahn  v.  Hayes,  53  N.  E.  430,  22  Ind.  App. 
182. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  |§  51,  95- 

07,  101,  103. 
See,  also,  17  Cyc.  pp.  962,  965. 

§  38.  —  Real  property. 

[a]  (Sup.  1841) 

An  equity  of  redemption  on  a  mortgage 
in  fee,  whether  the  mortgagor  be  in  possession 
or  not,  provided  there  be  no  adverse  possession, 
may  be  sold  on  an  execution  at  law. — Watkins 
V.  Gregory,  6  Blackf.  113. 

[b]  (Sap.  1861) 

A  sheriff  levied  an  execution  on  a  judgment 
in  foreclosure,  and  also  executions  on  other 
judgments  in  favor  of  other  parties  against 
the  mortgagor  on  the  mortgaged  premises, 
//e/rf,  that  the  levy  of  the  executions  in  favor 
of  third  parties  on  the  mortgaged  premises  was 
legal,  even  though  the  mortgagor  had  other 
property  in  the  county  subject  to  execution.— 
Dean  v.  Phillips,  17  Ind.  406. 

[C]     (Sap.  1862) 

A  railroad  corporation's  deed  of  trust  to 
secure  its  bonds  and  coupons  operates  as  a  mort- 
gage, leaving  in  the  company  an  equity  of  re- 
demption subject  to  levy  and  sale  on  execution. 
— Coe  V.  Johnson,  18  Ind.  218. 

[d]  (Sap.  1864) 

A  deed  of  trust  executed  by  a  railroad  com- 
pany to  a  trustee  to  secure  the  payment  of  cer- 
tain bonds,  and  giving  certain  powers  to  the 
trustee  touching  the  operation  of  the  road, 
leaves  in  the  company  a  right  of  redemption 
which  is  liable  to  be  sold  on  execution. — Coe 
v.  McBrown,  22  Ind.  252. 

[e]  (Sap.  1870) 

Where  a  mortgage  on  real  estate  is  fore- 
closed, and  the  property  sold,  there  being  at  the 
commencement  of  the  suit  a  judgment'  lien  on 
said  real  estate  junior  to  the  mortgage,  an  ex- 
ecution issued  on  such  judgment  before  the  ex- 
piration of  the  statutory  lien  of  the  same,  and 
after  the  expiration  of  one  year  from  the  fore- 
closure sale,  the  property  not  having  been  re- 
deemed, and  a  deed  therefor  having  been  execut- 
ed by  the  sheriff  to  the  purchaser,  may  be  levied 
on  said  real  estate,  and  the  same  may  be  sold 
subject  to  the  mortgage  as  if  it  had  not  been 
foreclosed.— Holmes  v.   Bybee,  34  Ind.  262. 

[f  j  (Sap.  1882) 
Where  one  had  conveyed  land  to  secure  a 
good-faith  indebtedness,  his  judgment  creditors 
had  no  lien  on  the  land  in  the  absence  of  any 
fraud,  and  it  was  not  subject  to  sale  under  ex- 
ecutions without  first   applying  to  a  court  of 


equity  and  making  the  grantor's  interest  in  the 
land  subject  to  the  judgment.— Evans  v.  Feeny, 
81  Ind.  532. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  ii  51,  9^ 

102. 
See,  also,  17  Cyc.  pp.  964,  965 ;   note,  23  L. 

R.  A.  642. 

$  39.  Rislits  or  intereate  seevred  hj 
Uens. 
[a]  (Sap.  1867) 
J.  entered  into  a  contract  to  build  a  boat 
for  a  ferry  company,-  to  be  paid  for  by  install- 
ments as  the  work  progressed.  Installments 
were  paid  from  time  to  time,  and  the  money 
used  by  J.  in  purchasing  materials  and  pay- 
ing for  work  upon  the  boat.  The  company  em- 
ployed an  agent  to  superintend  the  building, 
and  placed  a  watchman  in  charge.  J.,  being  un- 
able to  finish  the  boat,  surrendered  her  to  the 
company,  who  employed  others  to  complete  the 
work.  Held,  that  the  property  in  the  vessel 
passed  to  the  company,  and  it  was  not  subject 
to  the  lien  of  executions  on  judgments  against 
J.— Sandford  v.  Wiggins  Ferry  Co.,  27  Ind.  522. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  i|  49,  52. 

§40.  Equitable    estates    or    interests    ia 
seneral. 

Equity   of  redemption   in  mortgaged  proi)erty, 

see  ante,  §§  36-38. 
In  public  lands,  see  ante,  §  23. 
Trust  estates,  see  post,  f  41. 

[a]  (Sap.  1857) 

An  equitable  interest  in  land  cannot  be 
seized  and  sold  on  execution. — Ilutchins  v,  Han- 
na,  S  Ind.  533. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  50,  88-94. 
See,  also,  17  Cyc.  pp.  957,  958. 

§41.   Trust  estates. 

Rights  and  remedies  of  creditors  of  cestui  que 

trust,  see  Trusts,  §  151. 
Rights  and  remedies  of  creditors  of  trustee,  see 

Trusts,  §  136i^. 

[a]  A  trust  estate  is  not  subject  to  an  execu- 
tion issued  against  the  trustee.— (Sup.  1829)  El- 
liott V.  Armstrong,  2  Blackf.  198;  (1877)  Uol- 
lingsworth  v.  Trueblood,  59  Ind.  542. 

[b]  (Sap.  1851) 

If  a  party  who  has  paid  the  consideration 
for  real  estate,  and  is  entitled  to  a  deed,  con- 
veys the  land  to  another  for  his  use,  the  lat- 
ter holds  the  land  only  in  trust  for  the  former, 
and  it  is  liable  to  execution,  under  the  statute, 
upon  any  judgment  against  the  party  for  whose 
use  it  is  held.— Tevis  v.  Doe,  3  Ind.  129. 

[c]  (Sap.  1853) 

Lands  conveyed  to  a  trustee  to  be  sold  and 
the  proceeds  accounted  for  were,  under  Rev.  St 


Ihis  Disest  is  compiled  on  tl&e  Kcy-Namber  System.    For  ezplanatioay  see  page  iii. 


§41 


[4  Ind.  Die.— Paca  743] 


BXBCUnON,  IL 


§47 


1843,  p.  453,  liable  to  levy  and  sale  on  execu- 
tion on  a  judgment  against  the  beneficiary. — 
State  Bank  y.  Macy,  4  Ind.  362. 

[d]  (Sap.  1882) 
As  an  express  trust  in  lands  cannot  be 
created  by  parol,  such  a  trust  will  not  interfere 
with  the  levy  of  an  execution  against  the  land 
as  belonging  to  the  trustee.— Dunn  v.  Dunn,  82 
Ind.  42. 

Fob  Cases  pbom  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  49,  89-94. 

See,  also,  17  Cyc.  pp.  958-960;  notes,  32 
Am.  Dec.  242,  97  Am.  Dec.  304;  notes, 
9  Am.  St.  Rep.  405,  24  Am.  St.  Rep.  686. 

§  42.  Interests  under  oontraots  in  gen- 
eral. 

[a]  (Sup.  1831) 

The  provisions  of  the  statute  of 'frauds  au- 
thorizing the  sale  of  a  trust  estate  on  execution 
against  a  cestui  que  trust  do  not  extend  to  the 
equitable  interest  possessed  by  the  obligee  of  a 
title  bond.— Modisett  v.  Johnson,  2  Blackf.  431. 

[b]  (Sap.  1855) 

\Miere  a  vendee  of  land,  having  a  right  to 
rescind  the  contract  because  of  the  partial  fail- 
ure of  his  vendor's  title,  elects  to  aflSrm  the  con- 
tract, he  has  an  equitable  interest  in  the  land 
to  be  conveyed,  to  the  extent  of  his  vendor  s  ti- 
tle, which  is  subject  to  execution  against  him  in 
equity.— Dart  v.  McQuilty,  6  Ind.  391. 

[c]  (Sap.  1857) 

The  interest  of  one  to  whom  a  deed  of 
land  had  been  made  out  and  left  with  a  third 
person,  but  who  died  before  paying  the  money, 
is  not  subject  to  execution.— Ilutchins  v.  Han- 
na,  8  Ind.  533. 

[d]  (App.  1895) 

One  who  buys  and  takes  possession  of 
personal  property  under  a  contract  to  pay  the 
price  in  installments,  with  an  agreement  that 
the  title  shall  remain  in  the  seller  until  the  price 
is  paid,  acquires  no  interest  which  is  subject  to 
levy  and  sale.— Keck  v.  State  ex  rel.  National 
Cash  Register  Co.,  12  Ind.  App.  119,  39  N.  E. 
809. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  §§  53,  104- 

116. 
See,  also.  17  Cyc.  pp.  968-971 ;    note,  21  L. 

R.  A.  623. 

I  45.  Interests  of  devisees  or  legatees. 
[a]  (Sap.  1878) 
A  legacy  of  money  was  left  to  A.,  payable 
out  of  certain  stock  owned  by  the  testator,  and 
a  judgment  creditor  of  A.  levied  an  execution 
thereon  upon  a  number  of  such  shares  equal  in 
value  to  the  legacy  to  A.  The  administrator 
with  the  will  annexed  of  said  testator's  estate 
brought  a  suit  to  enjoin  the  sale  of  such  stock 
on  the  execution.  Held^  that  the  legacy  was 
not   a   specific  one,   and   that   legacies  in    the 


hands  of  an  executor,  or  administrator  with  the 
will  annexed,  pending  the  settlement  of  the  es- 
tate, whether  general,  demonstrative,  or  specific, 
were  not  subject  to  levy  and  sale  under  an  exe- 
cution against  the  legatee.— Stout  v.  La  Fol- 
lette,  64  Ind.  365. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  i$  141,  142. 
See,  also,  17  Cyc.  pp.  983,  984;    note,  44 
*      Am.  Dec.  33a 

f  46.  Money  of  debtor. 

[a]  (Sap.  1853) 

Rev.  St.  1843,  c.  40,  i  381,  which  provides 
that,  '*upon  execution,  the  officer  may  levy  upon 
any  current  gold  or  silver  coin  or  current  bank 
notes  belonging  to  the  judgment  debtor,'*  does 
not  authorize  him  to  levy  an  execution  issued 
on  a  judgment  against  the  debtor  upon  gold  or 
silver  coin  or  bank  notes  in  his  hands  collected 
on  an  execution  in  favor  of  the  debtor.— Win  ton 
V.  State  ex  rel.  Ezra,  4  Ind.  321. 

[b]  (Sap.  1863) 

Q.  sued  R.  and  M.  It  appeared  that  R. 
owed  Q.  money,  and  undertook  to  make  a  pay-  ' 
ment  by  giving  to  Q.  an  order  on  the  township 
trustee  for  money  due  to  him  (R.)  as  school 
teacher;  that  the  trustee  gave  Q.  his  check  for 
the  amount,  which  Q.  drew;  but  that  M.,  being 
a  sheriflF,  seized  under  execution  against  R.  the 
money  paid  over  to  Q.  before  Q.  had  had  time 
to  take  it  up  from  the  bank  counter.  Held, 
that  there  was  not  such  title  to  the  money  in 
R.  as  would,  previous  to  its  delivery  to  him,  en- 
able the  sheriff  to  seize  it  as  his  property.— 
Moorman  v.  Quick,  20  Ind.  67. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  E)xecution,  {  57. 
See,  also,  17  Cyc.  pp.  940,  941. 

S  47.  Risbts  of  action  in  general. 

Mode  of  levying  execution  on  rights  of  action, 
see  post,  §  132. 

[a]  (Sap.  1854) 

Choses  in  action  are  not  subject  to  sale  on 
execution.— Shaw  v.  Aveline,  5  Ind.  380. 

[b]  (Sap.  1881) 

Code,  §  438,  providing  that  any  debt  or 
thing  in  action  legally  or  equitably  assignable 
may  be  levied  on,  when  given  up  by  the  de- 
fendant, and  sold  on  execution;  and  section  439, 
providing  that  the  sheriff  making  the  sale  of 
any  such  debt  or  thing  in  action  shall  assign 
and  deliver  the  same  to  the  purchaser,  and  the 
assignment  shall  have  the  same  effect  as  if  made 
by  the  execution  defendant  at  the  time  of  mak- 
ing the  levy  thereon,  and  shall  be  delivered  as 
so  made, — when  construed  together,  must  be 
taken  to  mean  that  the  debt  or  thing  in  action 
which  may  be  given  up  by  an  execution  defend- 
ant, and  levied  on  and  sold  by  the  sheriff,  and 
afterwards  assigned  and  delivered  by  him,  must 
be  some  tangible  and  well-identified  cause  of  ac- 
tion, on  wnich  suit  may  be  brought  by  the  pur- 
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chaser  in  the  same  manner  as  might  have  been 
done  by  the  execution  defendant,  and  capable  of 
being  assigned  and  deliyered  to  the  purchaser, 
such  as  a  paper  writing  signed  by  some  third 
person,  or  a  duly-itemized  account  or  other 
chose  in  action,  described  upon  or  by  some  pa- 
per.—Bay  V.  Saulspaugh,  74  Ind.  397. 

Fob  cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {  117. 
See,  also,  17  Cyc.  p.  971. 

$  48.  Instrumeiits  and  aeoi&ritiefl  for  pay- 
ment of  money. 

[a]  (Sap.  1830) 

Promissory  notes  are  not  the  subject  of 
levy  on  execution.— McClelland  v.  Hubbard,  2 
Blackf.  361. 

[b]  (Sap.  1S43) 

A  note  for  the  payment  of  money  cannot, 
without  the  defendant's  assent,  be  taken  and 
sold  on  an  execution. — Johnson  y.  Crawford,  6 
Blackf.  377. 

Whether  the  sale  of  a  note  on  execution 
would  be  valid  if  authorized  or  assented  to  by 
the  defendant,  quaere.— Id. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  |  118. 
See,  also,  17  Cyc.  p.  971. 

$  50.   Owneraliip  or  possession  of  prop- 
erty. 

Persons  against  whom  execution  may  issue,  see 
ante,  §  la 

Public  property,  see  ante,  i  22. 

Sufficiency  of  sale  to  defeat  execution  creditors 
of  vendor,  see  Vendor  and  Purchaser,  § 
213. 

Sufficiency  of  sale  to  sustain  execution  by  cred- 
itors of  purchaser,  see  Vendor  and  Pur- 
chaser, §  216. 

Supplementary  proceedings,  see  post,  §  364. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {§  119-136. 
See,  also,  17  Cyc.  pp.  973-980 ;   note,  23  L. 
R.  A.  258. 


§  51.  — ^  In  s«n«rAl« 

[a]  (Sap.   1818) 

If  goods  purchased  at  constable^s  sale  be 
taken  from  the  vendee  by  virtue  of  a  search 
warrant,  that  is  no  proof  they  were  not  the 
property  of  the  execution  debtor.— Morgan  y. 
Fencher,  1  Blackf.  10. 

[b]  (Sop.  1854) 

Where  defendant  in  replevin  claimed  the 
property  in  pursuance  of  a  constable's  sale,  and 
when  the  execution  was  issued  and  while  it 
was  in  the  constable's  hands,  the  property  was 
in  the  possession  of  the  plaintiffs  as  their  prop- 
erty, the  execution  never  was  a  lien  on  the 
property  and  the  levy  was  void  and  ^he  sale  to 
defendant  inoperative.— louden  v.  Day,  6  Ind.  7. 


[c]  (Sap.  1857) 

The  interest  of  a  judgment  debtor  in  real 
estate  in  his  possession  under  a  contract  of  pa^ 
chase,  the  legal  title  being  in  his  vendor,  may  be 
appropriated  to  satisfy  a  judgment  in  the  mode 
prescribed  by  statute.  2  Rev.  St.  p.  152,  { 
519.— Figg  V.  Snook,  9  Ind.  202. 

[d]  (Sap.  1862) 

The  vendee's  interest  in  property,  sold  sub- 
ject to  a  condition  to  be  performed  within  a 
definite  time,  the  right  of  possession  in  the  in* 
terval  being  in  the  vendee,  is  not  liable  to  sei- 
zure and  sale  on  execution.— Han  way  v.  Wal- 
lace, 18  Ind.  377. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  K  119f  1^4- 

136. 
See,  also,  17  Cyc.  p^  973. 

$  54,  "^  Property  in  enstody  of  acest 
or  depositary. 

Supplementary  proceedings,  see  post,  S  366. 
Town  agent  as  owner  of  proceeds  of  town  bonds, 
see  Towns,  |  48. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Bxecution,  {{  122,  123. 
See,  also,  17  Cyc.  p.  976. 

$  55.  Property  in  evstody  of  tl&e  Iaw. 

Property  in  possession  of  receiver,  see  Receiv- 
ers, §  78. 

[a]  (Sap.  1853) 

Silver  and  bank  notes,  while  in  the  sber- 
iflfs  possession,  are  in  the  custody  of  the  law, 
and  are  not  subject  to  execution.— Winton  ?. 
State  ex  rel.  Ezra,  4  Ind.  321. 

[b]  (Sap.  1853) 

Money  collected  on  execution,  and  paid  by 
the  sheriflF  to  the  clerk  of  the  court,  does  not 
become  the  property  of  the  execution  plaintiff, 
nor  as  such  subject  to  execution,  till  he  has  ac- 
cepted it.— Sibert  v.  Humphries,  4  Ind.  481. 

[c]  (Sop.  1853) 

Where  judgment  was  recovered  before  a 
justice  of  the  peace  against  a  party  who  paid 
the  amount  in  bank  notes  to  the  justice,  it  was 
held  that  the  notes  in  the  justice's  hands  were 
not  subject  to  an  execution  against  the  judg- 
ment creditor.— Hooks  y.  York,  4  Ind.  636. 

[d]  (Sop.  1882) 

Where  A.  brought  replevin  against  the 
sheriff  for  goods  levied  on  by  virtue  of  an  execu- 
tion against  B.,  and  under  the  writ  the  goods 
were  delivered  to  A.,  and  while  the  action  was 
pending  the  sheriff  seized  them  by  virtue  of  an- 
other execution  against  B.,  the  second  levy  was 
unlawful,  since  the  chattels  were  in  the  cus- 
tody of  the  law.— Pipher  v.  Fordyce,  88  Ind. 
436. 

[©]      (App.  1892) 

Where,  after  an  execution  sale,  a  sheriff 
has  a  surplus  left  in  his  hands  which  a  claim- 
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ant  alleged  belonged  to  him,  while  other  cred- 
itors of  the  execution  debtor  sought  to  subject 
it  to  his  debts,  the  claimant  could  not  urge 
that  the  sheriff  could  not  levy  an  execution  in 
his  hands  for  collection  on  said  surplus,  for,  if 
the  surplus  was  in  fact  the  property  of  the 
debtor,  the  claimant  had  no  right  thereto,  and, 
if  it  was  the  property  of  the  claimant,  the 
sheriff  had  no  right  in  any  event  to  levy  ex- 
ecution against  the  debtor  thereon.— State  ex 
rel.  Danforth  v.  Ruff,  33  N.  E.  124,  6  Ind.  App. 
38. 
Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  {{  137-140. 

See,  also,  17  Cyc.  pp.  980-983;    note,  55 
Am.  Dec.  204;  note,  2  Am.  St.  Rep.  403. 

$57.   Salaries   of  publie  officers  or  em- 
ployes. 

Supplementary  proceedings  to  reach,  see  post,  S 
368. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  S|  66,  117. 

in.  ISSUANCE,    FORM,    AND    REQUI- 
SITES OF  WRIT. 

Copy  of  writ  as  documentary  evidence,  see  Ev- 
idence, I  340. 

Defects  ground  for  vacating  sale,  see  post,  {  248* 

In  justice's  court,  see  Justices  of  the  Peace, 
§  135. 

Necessity  of  issuance  and  return  of  execution 
against  property  to  authorize  execution  against 
the  person,  see  post,  §  426. 

Quashing  or  vacating  writ,  see  post,  §§  159-1 G3. 

Restraining  execution  against  interest  of  heir, 
see  Execution,  |  171. 

Return,  see  post,  §§  333-347. 

I  60.  Authority  of  particular  courts  and 
officers. 

Authority  of  court  setting  aside  fraudulent  con- 
veyance to  order  sale  under  judgment  of  an- 
other court,  see  Fraudulent  Conveyances, 
I  316. 

Authority  to  issue  execution  on  judgment  affirm- 
ed by  appellate  court,  see  Appeal  and  Eb- 
ROB,  §  1204. 

Necessity  for  direction  to  clerk  to  issue,  see 
post,  f  76. 

[a]     (Sap.  1880) 

An  execution  should  be  issued  only  by  the 
clerk  of  the  court  in  which  the  judgment  was 
rendered.— Robinson  v.  Clement,  73  Ind.  29. 

Fob  Cases  from  Other  States. 

See  21  Cent.  Dig.  Execution,  §{  146,  147. 
See,  also,  17  Cyc.  pp.  985-987. 

I  61.  Issuance  on  transoript  of  Judgment 
of  inferior  oonrt  or  Justice  of  the 
peace. 

Affidavit  of  nonpayment  on  application  for  ex- 
ecution on  transcript,  see  post,  {  72. 


As  judgment  on  w^hich  execution  may  be  had, 

see  ante,  S  10. 
Counties  to  which  justice's  judgment  may  be 

certified,  see  post,  |  66. 

For  Cases  from  Other  States, 
See  21  Cent.  Dig.  Execution,  §§  148-150. 
See,  also,  17  Cyc.  pp.  997-1002. 

$  62.  — — >  In  general. 

Validity  of  sale  under  execution  on  transcript 
without  affidavit  of  nonpayment,  see  post,  | 
275. 

[a]  (Sap.  1881) 
An  execution  issued  upon  the  transcript 
from  a  justice*s  court  is  not  invalid  because  in 
the  name  of  five  plaintiffs,  when  there  were- 
only  four  named  in  the  judgment;  the  names  of 
these  four  being  correctly  given,  and  the  judg- 
ment fully  identified.— Hume  v.  Conduit t,  7G 
Ind.  598. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {§  148,  149. 
See,  also,  17  Cyc.  pp.  997-999. 

§64.   Counties   to  whieli   ezeontion  may 
issne. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  49%,  148,. 

151,  152. 
See,  also,  17  Cyc.  pp.  987-991. 

§  65.  —  In  general. 

[a]  (Sup.  1817) 

A  judgment  was  rendered  by  the  circuit 
court  of  Sullivan  county  in  favor  of  the  plaintiff 
for  a  certain  sum  of  money.  An  execution  was 
afterwards  issued  on  the  judgment,  directed  to 
the  sheriff  of  said  county,  commanding  him  that 
of  the  goods  and  lands  in  his  bailiwick  of  the 
judgment  debtor  he  should  make  the  amount 
of  the  judgment.  The  sheriff  levied  said  exe- 
cution on  the  debtor*s  land  in  Vigo  county,  and 
sold  the  same  by  virtue  of  the  execution.  Held^. 
that  such  levy  and  sale  were  void. — Stephenson 
V.  Doe  ex  dem.  Wait,  8  Blackf.  508,  46  Am. 
Dec.  489. 

[b]  (Sup.  1848) 

Act  1838  authorized  the  issuing  of  a  fi.  fa. 
in  the  first  instance,  directed  to  the  sheriff  of 
any  county  in  the  state;  and  the  defendant's 
real  property  in  the  county  into  which  the  exe- 
cution was  so  sent,  he  having  no  personal  prop- 
erty there,  was  subject  to  such  execution. — 
Raub  V.  Heath,  8  Blackf.  575. 

[c]  (Sup.  1849) 

On  a  judgment  against  joint  defendants, 
execution  may  issue  to  any  county  in  which  one 
of  them  resides,  wit)^out  indorsement  of  the  af- 
fidavit, required  by  Rev.  St.  1843,  that  the  de- 
fendants have  not  sufficient  property  in  the 
county  where  they  reside.— Doe  ex  dem.  Coop- 
er V.  Harter,  1  Ind.  427. 
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[d]     (Sup.  1S50) 

On  a  judsrment  against  several  joint  defend- 
ants, an  execution  may  issue,  without  an  af- 
fidavit indorsed  thereon  that  the  defendants 
have  not  sufficient  property  in  the  county  in 
which  they  reside  to  satisfy  said  judgment,  to 
any  county  in  which  any  one  of  the  defendants 
may  reside.— Doe  ex  dem.  Cooper  v.  Harter,  2 
Ind.  252. 

For  Cases  fbom  Otiieb  States, 

See  21  Cent.  Dig.  Execution,  §§  49^4,  151. 
See,  also,  17  Cyc.  p.  987. 

§66.  -^  Docketing  or  filing  tramoript 
of  Jndsment. 

[a]  (Sup.  1843) 

The  transcript  of  a  justice's  judgment  and 
proceedings  can  be  certified,  for  the  purpose  of 
procuring  execution  against  the  real  estate  of 
the  judgment  debtor,  only  to  the  circuit  court 
of  the  county  in  which  the  judgment  was  ren- 
dered.—Stroud  V.  Davis,  6  Blackf.  539. 

[b]  (Sap.  1S84) 

Execution  issued  by  the  circuit  court  of 
one  county  on  a  transcript  of  a  judgment  by 
the  circuit  court  of  another  county  is  void. — 
Shattuck  V.  Cox,  97  Ind.  242. 


For  Cases  from  Other  States, 
See  21  Cent.  Dig.  Execution, 
J.^ee,  also,  17  Cyc.  pp.  900,  991. 


148,  152. 


§  68.   Death  of  oreditor  before  iMue  of 
writ. 

[a]  Where  a  judgment  creditor  dies  before  the 
issuance  of  execution,  his  administrator  may 
have  execution  issued  on  the  original  judgment 
without  revivor.— (Sup.  1875)  Armstrong  v.  Mc- 
Laughlin, 40  Ind.  370;  (1870)  Mavity  v.  East- 
ridge,  G7  Ind.  211. 

For  Cases  from  Other  States, 

See  21  C*ent.  Dig.  Execution,  S  154. 
See,  also,  17  Cyc.  pp.  991-997 ;    note,  Gl  L. 
K.  A.  353. 

1 69.  Death    of    debtor    before    iuue    of 
writ. 

Death  of  debtor  after  issue  of  writ,  see  i)ost,  § 

118. 
Execution  against  deceased  debtor  and  replevin 

bail,  see  poet,  §  177. 

[a]     (Sap.  1841) 

After  the  death  of  the  principal  in  a  case 
where  a  judgment  in  the  circuit  court  in  a  per- 
sonal action  was  replevied,  and  within  a  year 
after  the  principars  death,  a  fi.  fa.  was  issued 
on  the  judgment  against  the  principal  and  bail, 
describing  the  latter  as  replevin  bail.  HcW, 
that  the  execution  was  unobjectionable.— Carna- 
han  V.  Brown,  6  Blackf.  93. 

[b]  An  execution  issued  on  a  judgment  after 
the   death   of   defendant    is    void.— (Sup.    1850) 


Whitehead    v.    Cummins,    2    Ind.    58;    (1881) 
Faulkner  v.  Larrabee,  76  Ind.  154. 

[c]     (Sup.  1881) 

2  Rev.  St.  1876,  p.  197,  art.  22,  f  406,  pro- 
vides that,  after  the  lapse  of  10  years  from 
the  entry  of  judgment,  an  execution  can  be  is- 
sued only  on  leave  of  court  on  motion  after  ten 
days  personal  notice  to  the  adverse  party,  un- 
less he  be  absent  or  a  nonresident  or  cannot  be 
found,  when  service  may  be  made  by  publica- 
tion. Held,  that  such  section  only  applied  to 
executions  against  a  living  judgment  debtor, 
and  did  not  authorize  the  issuance  of  an  execu- 
tion against  lands  of  a  deceased  person  on  no- 
tice and  motion.— Decker  y.  Gilbert,  80  Ind- 
107. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §i  155-158. 
See,  also,  17  Cyc.  pp.  991-997 ;   note,  61  L. 
R.  A.  353. 


§  70.   Notice  and  demand. 

[a]  (Sap.  1840) 

The  terre-tenants  named  in  a  petition  to 
have  execution  against  the  lands  of  a  decedent 
should  have  notice  of  the  petition.— Elliott  v. 
Moore,  5  Blackf.  270. 

[b]  (Sap.  1861) 

Notice  by  W.  to  S.  to  appear  to  a  motion 
that  he  (W.)  is  going  to  make  to  obtain  execu- 
tion on  a  judgment  which  he  holds  against  S^ 
stating  date,  amount,  etc.,  of  the  judgment, 
under  2  Rev.  St.  p.  129,  §  40G,  is  a  sufficient 
complaint.— Simpson  v.  Wilson,  16  Ind.  428. 

[c]  (Sap.  1863) 

Where  plaintiff  recovered  judgment  against 
a  consolidated  railroad  company,  and  after  judg- 
ment rendered  the  consolidation  was  dissolved 
by  the  courts,  a  motion  for  execution  on  the 
judgment  on  a  notice  served  on  each  of  the 
original  companies  was  sufficient. — Ketcham  v. 
Madison,  I.  &  P.  R.  Co.,  20  Ind.  2G0. 

[d]  (Sap.  1864) 

Under  2  Gav.  &  H.  St.  p.  230,  |  40G,  the 
court  may  award  execution  upon  an  existing 
judgment,  upon  constructive  service  of  notice 
against  the  defendants,  but  cannot  render  any 
personal  judgment  against  them  upon  such  no- 
tice.—Gibson  V.  Green,  22  Ind.  422. 

[©]      (Sap.  1881) 

Where  execution  on  a  justice's  judgment  is 
procured  by  the  replevin  bail  to  issue  within 
the  time  allowed  by  law  for  the  stay  thereof, 
without  his  filing  the  affidavit  and  notice  re- 
quired by  2  Rev.  St.  1876,  p.  635,  such  execu- 
tion is  unauthorized,  and  the  constable  may  re- 
turn it  without  making  a  levy.— Palmer  v.  Gal- 
breath,  74  Ind.  84. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  |  159. 
See,  also,  17  Cyc.  pp.  1027,  1031,  1032. 
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I  71.  IieATe  of  oonrt. 

^lotive  for  leave  as  civil  action  within  statute 
relating  to  change  of  venue,  see  Venue,  |  36. 
Notice  of  application,  see  ante,  S  70. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §{  148,  160- 

162. 
See,  also,  17  Cyc.  pp.  1027-1032. 


§  72.  — —  Im  seneraL 

[a]  (Sap.  1856) 

In  a  suit  of  scire  facias  to  obtain  an  exe- 
cution on  a  judgment,  a  plea  that  the  defendant 
was  a  householder,  etc.,  and  that  the  property 
was  exempt  from  execution,  was  held  bad  for 
not  averring  that  the  defendant  was  a  resident 
householder;  such  only  being  entitled  to  the 
privilege  of  the  statute.  A  second  plea— that 
no  execution  was  issued,  and  that  the  defendant 
was  ready  and  willing  at  the  time  of  judgment, 
and  still  was,  to  surrender  suflScient  property 
to  pay  the  debt  and  costs— was  held  bad  in  the 
court  below,  but  good  by  this  court— Hoagland 
V.  Roe,  8  Ind.  275. 

[b]  (Sup.  1861) 

In  proceedings  to  obtain  execution  on  a 
judgment,  the  ex  parte  affidavit  of  the  plaintiff 
is  not  proper  proof  of  the  nonpayment  of  the 
judgment.  The  party  should  be  sworn  on  the. 
hearing. — Simpson  v.  Wilson,  16  Ind.  428. 

[cj     (Sup.  1881) 

Where  a  controversy  as  to  the  facts  upon 
which  the  right  of  a  replevin  bail  to  execution 
rests  is  likely  to  arise,  there  is  a  manifest  pro- 
priety in  obtaining  an  order  for  execution  before 
proceeding  to  enforce  the  judgment  he  has  re- 
plevied for  his  own  use;  but  there  is  no  statu- 
tory provision  requiring  such  an  order  to  be 
first  obtained.— Jones  v.  Rhoads,  74  Ind.  510. 

[dj     (Sup.  1884) 

An  application  by  one  not  the  plaintiff  for 
leave  to  issue  execution,  which  avers  that  appli- 
cant owns  the  judgment,  without  setting  out 
the  facts  supporting  that  conclusion,  is  suffi- 
cient.—Martin  V.  Orr,  96  Ind.  491. 

[e]      (Son.  1885) 

An  affidavit  for  an  execution  upon  a  tran- 
script of  a  judgment  of  a  justice  of  the  peace 
need  not  negative  payment  of  the  judgment  to 
the  clerk.— Dehority  v.  Wright,  101  Ind.  382. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  148,  160, 

162. 
See,  also,  17  Cyc.  p.  1027. 


§  73.  — ^  Lapse  of  time, 

[a]    (Sup.  1864) 

It  is  not  necessary,  where  leave  is  sought 

to  issue  execution  on  a  judgment  rendered  more 

than  five  years  ago,  to  set  forth  the  judgment 

or  a  copy  of  it.— Verden  v.  Coleman,  23  Ind.  49. 


[b]  (Siip.1870) 

Under  Acte  1867,  p.  102,  |  406,  which  pro- 
vides for  the  issuing  of  execution  on  a  judg- 
ment after  the  lapse  of  10  years  upon  certain 
conditions,  no  pleadings  are  contemplated  or 
requhred.  A  simple  motion,  to  be  heard  by  the 
court  in  a  summary  way,  is  all  that  is  neces- 
sary .—Plough  V.  Reeves,  33  Ind.  181;  Same  v. 
Williams,  Id.  182. 

[c]  (Sup.  1874) 

Under  an  answer  to  a  motion  for  leave  to 
issue  execution  after  the  lapse  of  10  years, 
denying  that  the  judgment  is  unpaid,  and  plead- 
ing affirmatively  that  it  has  been  paid  and  sat- 
isfied, the  judgment  defendant  may  show  that 
it  has  been  satisfied  in  consequence  of  the  judg- 
ment plaintiff  having  received  money  on  collat- 
erals, or  show  that  by  negligence  and  failure 
to  collect  collaterals  he  has  become  chargeable 
with  their  amount.— Reeves  v.  Plough,  46  Ind. 
350. 

Upon  a  motion  for  leave  to  issue  execution 
upon  a  judgment  after  the  lapse  of  10  years 
from  its  rendition,  the  judgment  def :'ndant  may 
appear,  and  in  answer  to  the  motion  plead  pay- 
ment or  satisfaction  of  the  judgment;  but, 
whether  he  appear  or  not,  no  execution  can  is- 
sue unless  it  be  established,  by  the  oath  of 
the  judgment  plaintiff  or  other  satisfactory 
proof,  that  the  judgment  or  a  part  thereof  re- 
mains unpaid. — Id. 

[d]  (Sap.  1889) 

Rev.  St.  1881,  §  675,  which  provides  that 
after  the  expiration  of  10  years  execution  can 
only  issue  on  leave  of  court,  relates  wholly  to 
the  remedy  and  applies  to  the  issuing  of  execu- 
tion on  all  judgments,  whether  rendered  before 
or  after  its  enactment,  and  is  clearly  within  leg- 
islative authority.— Leonard  v.  Broughton,  22 
N.  E.  731,  120  Ind.  536,  16  Am.  St.  Rep.  347. 

[e]  (App.  1892) 

On  motion  for  leave  of  court  to  issue  exe- 
cution on  a  judgment  after  10  years  from  its 
entry,  a  finding  that  the  judgment  was  rendered 
in  the  court  in  which  the  motion  was  made 
cures  the  omission  from  the  motion  of  a  state- 
ment to  that  effect.— Van  Devanter  v.  Nixon, 
5  Ind.  App.  304,  31  N.  E.  203. 

On  motion  of  a  judgment  creditor  for  leave 
of  court  to  issue  execution  on  a  judgment  after 
10  years  from  its  entry  the  fact  that  the  lower 
court  determined  the  question  on  pleadings  can- 
not be  the  basis  for  an  assignment  of  error  on 
appeal  by  the  judgment  debtor,  though  Rev.  St. 
1881,  $  675,  relating  to  such  motions,  neither 
contemplates  nor  requires  the  use  of  pleadings. 
—Id. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {§  161,  162. 
See,  also,  17  Cyc.  p.  1028. 

$  75.  Time  for  issnanoe« 
[a]     (Sup.  1861) 
Whether  2  Rev.   St.  1852,  p.  176,  |  428, 
which   provides   that   at  the   expiration   of  the 
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stay  it  shall  be  the  duty  of  the  clerk  to  issue 
a  joint  execution  against  the  property  of  all 
the  judgment  debtors,  and  the  replevin  bail, 
should  riot  be  construed  to  be  directory  as  to 
the  manner  of  the  execution,  rather  than  a  di- 
rection to  issue  ui)on  the  expiration  of  the 'stay, 
qutere.— Lewis  v.  Phillips,  17  Ind.  108,  79  Am. 
Dec.  457. 

[b]  (Sup.  1862) 

To  determine  the  time  when  after  the  stay 
of  a  judgment,  an  execution  may  issue,  the  day 
on  which  the  replevin  bail  is  entered  should  be 
counted.— Tucker  v.  White,  19  Ind.  253. 

[c]  (Sup.  1863) 

Under  Prac.  Act,  S  405,  authorizing  execu- 
tion to  be  issued  at  any  time  within  five  years 
after  the  entry  of  judgment,  it  may  issue  on 
request  of  the  plaintiff  at  the  term  of  the  ren- 
dition of  judgment  without  an  order  of  court.— 
Carpenter  v.  Vanscoten,  20  Ind.  50. 

[d]  (Sup.  1863) 

Code,  $  527  (2  Gav.  &  H.  St.  p.  204),  must 
be  so  construed  as  to  require  that  the  time  dur- 
ing which  a  party  to  a  judgment  may  be  re- 
strained from  proceeding  to  collect  it,  by  agree- 
ment of  the  parties  entered  of  record,  shall  be 
certain  an^  fixed,  and  not  uncertain  or  de- 
terminable by  future  events.— Ristine  v.  Early, 
21  Ind.  103. 

[e]  (Sup.  1876) 

Execution  upon  a  judgment  of  foreclosure 
of  a  note  secured  by  mortgage  may  be  issued 
in  term  time,  immediately  after  signing  the 
minutes  of  the  judgment.— Willson  v.  Binford, 
54  Ind.  569. 

[f]  (Sup.  1878) 
The  provision  of  2  Rev.  St.  p.  G,  {  22,  that 
no  process  shall  issue  on  any  judgment  until 
the  proceedings  have  been  read  and  signed,  is 
merely  directory.  A  single  judgment  may  be 
read  and  signed  separately  from  the  other  pro- 
ceedings, and  execution  at  once  issued  thereon. 
— Jones  V.  Camahan,  63  Ind.  229. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  i§  164-170. 
See,  also,  17  Cyc  pp.  1002-1008;   note,  49 
U  R.  A.  233. 


$  76.  Praoipe  or  direotion  to  isaue. 

Priority    of   praecipe,   as   affecting   priority   of 
lien,  see  post,  |  112. 

[a]     (Sup.  1861) 

In  the  absence  of  a  statutory  provision  to 
the  contrary,  the  clerk  has  no  authority  to  is- 
sue an  execution  without  the  direction  of  the 
plaintiff  or  his  attorney.— Lewis  v.  Phillips,  17 
Ind.  108,  79  Am.  Dec.  457. 

Perhaps  an  execution  defendant  could  not 
complain  where  a  clerk  issues  an  execution 
without  authority  from  the  plaintiff,  if  the 
plaintiff  afterward   acquiesces   in,   and  ratifies 


the  act;  nor  could  the  plaintiff,  in  such  case. 
object  that  the  clerk  had  no  authority  to  issue 
the  execution. — Id. 

[b]  (Sup.  1863) 

Under  2  Rev.  St.  1852,  p.  176,  §  428,  pro- 
viding that,  at  the  expiration  of  the  stay,  the 
clerk  shall  Issue  a  joint  execution  against  the 
property  of  all  the  judgment  debtors,  it  is  not 
the  duty  of  the  clerk  to  issue  the  execution  on 
the  expiration  of  the  stay,  without  an  order 
from  plaintiff  or  his  attorney.— Nunemacher  t. 
Ingle,  20  Ind.  135. 

2  Rev.  St.  1852,  §  428,  provides  that  at 
the  expiration  of  the  stay  of  execution  it  shall 
be  the  duty  of  the  clerk  to  issue  a  joint  execu- 
tion against  the  property  of  all  judgment  debt- 
ors and  the  replevin  bail.  Held,  that  such  stat- 
ute should  be  construed  as  a  direction  as  to  the 
manner  or  form  of  the  execution,  when  it  is- 
sues, rather  than  a  direction  to  issue  on  the 
expiration  of  the  stay.— Id. 

[c]  (Sup.  1868) 

Where  there  is  an  agreement,  on  the  entry 
of  judgment,  that  execution  shall  not  issue 
within  a  specified  period,  except  in  a  certain 
event,  it  is  not  the  duty  of  the  clerk  to  issue 
such  execution  without  directions  from  plaintiff 
or  his  agent  or  attorney.— State  t.  Wilkins* 
AdmV,  21  Ind.  216. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  U  14«,  171, 
174;  10  Cent.  Dig.  Clerks  of  a  I  95. 

§  78.   Form  and  requisites  in  s^nermL 

One  execution  on  two  judgments,  see  ante,  |  7. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  £}xecution,  |  174. 
See,  also,  17  Oc  p.  lOOD. 


$81.  Description   of  and  recitals  as  to 
parties. 

[a]  (Sup.  1825) 

Since  an  execution  should  not  be  issued 
on  a  joint  judgment  against  one  of  the  defend- 
ants alone,  without  an  averment  of  the  death  of 
the  other  two  and  the  survivorship  of  the  de- 
fendant against  whom  execution  was  sought  to 
be  issued,  an  execution  cannot  be  issued  against 
the  goods  of  a  deceased  joint  judgment  debtor, 
in  the  absence  of  an  averment  that  the  other 
two  had  also  died,  and  that  the  third,  against 
whose  estate  execution  was  sought  to  be  is- 
sued, had  survived  them.— Graham  y.  Smith,  1 
Blackf.  414. 

[b]  (Sup.  1828) 

An  execution  commanding  the  sheriff  that 
of  the  goods  of  A.,  B.,  and  C.  he  make,  etc, 
which  D.  had  recovered  against  the  said  A. 
and  others,  is  not  objectionable  for  not  stating 
the  recovery  to  have  been  against  the  said  de- 
fendants, A.,  B.,  and  C;  the  expressions  being 
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substantially    the    same— McCoy    ▼.    Elder,    2 
Blackf.  183. 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Dig.  Execution,  i  177. 
See,  also,  17  Cyc.  pp.  1015-1017. 

-f  83.   Statement  of  ftmovnt. 
[a]     (App.  1898) 
That  an  execution  is  for  five  cents  more 
than  the  judgment  does  not  render  it  void,  or 
subject  to  collateral  attack.— Grim  v.   Adkins, 
-51  N.  B.  494,  21  Ind.  App.  106. 

Fob  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Execution,  S  179. 
See,  also,  17  Cyc.  p.  1011. 

%  86.  IHreotioiM    as    to    property    to    be 
taken. 

For  Cases  from  Otheb  States, 

See  21  Cent.  Dig.  Execution,  §§  182-184. 
See,  also,  17  Cyc.  pp.  1020,  1021. 

$  87.  — ^  In  general. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  f  182. 
See,  also,  17  Cyc.  p.  1020. 

194.   Seal. 

Absence   of   seal   as   ground   for   collateral  at- 
tack, see  post,  §  103. 
Amendment  by  addition  of  seal,  see  post,  §  97. 

[a]     (Sap.  1839) 

A  circuit  court  in  Indiana  may  adopt  a 
scrawl  as  the  seal  of  the  court  and  an  execution 
«o  executed  is  sufficiently  sealed.— Dixon  v. 
Doe  ex  dem.  Lasselle,  5  Blackf.  106. 

[b]  An  execution  without  a  seal  is  not  void, 
but  merely  voidable.— (Sup.  1884)  Rose  v.  In- 
gram, 98  Ind.  276;  (1890)  Warmoth  v.  Dryden, 
125  Ind.  355,  25  N.  E.  433. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §  18.0. 
See,  also,  17  Cyc.  p.  1025;    nofe,  35  Am. 
Dec.  153. 

{  95.  Indorsements. 

Of  levy  of  execution,  see  post,  §§  138-140. 
Of  recognizance  for  stay  on  writ,  see  post,  8 
158. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  f  190. 
See,  also,  17  Cyc.  p.  1026. 

^  97.  Amendment. 
[a]     (Sup.  1836) 

If  the  execution  on  which  land  is  sold 
Taries  as  to  the  amount  from  the  judgment,  the 
purchaser,  or  one  claiming  under  him,  may  have 
the  execution  amended  by  the  judgment.— Doe 
ex  dem.  Wilkms  v.  Rue,  4  Blackf.  263,  29  Am. 
Dec.  368. 


[b]  (Sap.  1838) 

A  mere  clerical  error  in  the  amount  of  aa 
execution  is  amendable.— McCall  v.  Trevor,  4 
Blackf.  496. 

[c]  (Sup.  1862) 

Clerical  mistakes,  made  in  the  issuing  of 
an  execution,  may  be  amended  by  the  judg- 
ment— Hutchens  v.  Doe  ex  dem.  Smith,  3  Ind. 
528. 

[d]  (Sap.  1884) 

An  execution  which  is  voidable  because  of 
the  absence  of  the  seal  may  be  amended  at  any 
time.— Rose  v.   Ingram^  98  Ind.  276. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  |§  192-1^. 
See,  also,  17  Cyc  pp.  1045-1047;   note,  101 
Am.  St.  Rep.  550. 


§  99.  Alias  and  plnries  writs. 

Exemptions,  see  Exemptions,  §  130. 

Second  execution  against  same  property  after 
replevin   by  claimant,   see  post,    §    205. 

Simultaneous  and  successive  executions,  see  an- 
te, §  19. 

[a]  (Sap.  1845) 

Where  a  fieri  facias  levied  on  certain  prop- 
erty to  satisfy  a  judgment  was  returned  that 
the  property  was  unsold  for  want  of  buyers,  an 
alias  fieri  facias  issued  five  months  thereafter 
was  void,  since  the  first  levy  was  not  disposed 
of  at  the  time  the  alias  was  issued.— Macy  v. 
HoUingsworth,  7  Blackf.  349. 

[b]  (Sop.  1850) 

A  prior  levy,  not  amounting  to  satisfac- 
tion of  the  judgment,  having  been  made,  the 
issue  of  a  subsequent  execution  before  a  return 
to  the  former,  or  other  proceedings  to  effect  a 
vacation  of  the  levy  having  been  had,  will  be 
considered  at  most  but  an  error  which  will 
render  the  execution  voidable  and  not  void. — 
Doe  ex  dem.  Mace  v.  Dutton,  2  Ind.  309,  52 
Am.  Deo.  510. 

[c]  (Sap.  1853) 

The  issuing  of  an  alias  fi.  fa.  while  the 
levy  under  the  first  is  undisposed  of  cannot 
affect  the  lien  of  the  judgment.— Doe  ex  dem. 
Murphy  v.  Hayes,  4  Ind.  117. 

[d]  (Sap.  1853) 

Under  Rev.  St.  1843,  a  second  fi.  fa., 
levied  while  the  lien  of  the  first  continues,  is 
irregular,  but  does  not  prevent  the  issue  of  a 
vendi.  on  the  return  of  the  first,  at  any  tim* 
before  the  expiration  of  the  lien.— Wolfe  v. 
Wolfe,  4  Ind.  255. 

[e]  (Sap.  1853) 

If  the  sheriff  makes  the  execution  defend- 
ant his  agent  to  keep  the  property  levied  upon, 
and  it  is  lost  by  the  latter*s  fault,  or  converted 
to  his  own  use,  this  may  be  regarded  as  a 
sufilcient  disposition  of  the  levy  to  authorize 
the  issue  of  another  execution.— Cooley  v.  Har- 
per, 4  Ind.  454. 
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[f]      (Sop.  1861) 

The  issuing  of  a  subsequent  void  writ, 
while  the  original  valid  one  is  still  in  the  offi- 
cer's hands,  does  not  vitiate  action  under  the 
original.— Ewing  v.   Hatfield,   17   Ind.   513. 


[g]    (Swp 

Where  a  joint  judgment  has  been  rendered 
against  persons  not  sureties  as  between  them- 
selves, and  each  has  paid  bis  share  thereof, 
except  one,  on  whose  property  an  execution  has 
been  levied,  and  by  direction  of  the  judgment 
creditor  such  levy  is  released  and  the  creditor 
causes  an  alias  execution  to  issue,  he  may  di- 
rect such  balance  to  be  made  out  of  defendants 
who  have  so  paid  a  part  of  the  judgment. — 
Starry  v.  Johnson,  32  Ind.  438. 

[h]     (Sap.  1881) 

An  execution  against  A.,  B.,  and  O.  was 
levied  on  land  of  A.,  on  which  there  was  a 
prior  judgment,  but  which  was  worth  more 
than  both  judgments.  It  was  sold  to  satisfy 
the  former  judgment,  and,  the  execution  on  the 
latter  being  returned  unsatisfied,  an  alias  was 
issued  which  was  levied  on  land  of  B.  Heldy 
that  the  levy  of  the  first  execution,  until  legally 
disposed  of,  satisfied  that  judgment,  and  that 
the  sale  did  not  devest  that  lien  so  that  levy 
could  be  made  on  land  of  B.— Neff  v.  Ilagaman, 
78  Ind.  57. 

[1]     (Sap.  1884) 

Where  the  complaint  to  set  aside  a  fieri 
facias  alleged  a  prior  execution  to  have  been 
levied  on  sufficient  property,  and  returned,  show- 
ing no  disposition  of  the  levy,  an  answer  al- 
leging that  the  levy  was  abandoned  was  bad  on 
demurrer,  since  the  creditor  had  no  right  to 
abandon  the  levy  and  issue  a  new  execution 
without  showing  some  necessity  therefor. — Mc- 
Iver  V.  Ballard,  96  Ind.  76. 

Where  an  execution  was  levied  on  suffi- 
cient property  and  returned,  showing  no  sale 
or  other  disposition  of  the  levy,  an  alias  execu- 
tion should  be  quashed.— Id. 

[J]  (Sap.  1887) 
An  alias  execution  issued  by  the  clerk  with- 
out the  order  of  the  execution  plaintiff  is  not 
void,  and  a  sale  made  thereon  to  the  judgment 
creditor  is  valid.  The  failure  of  the  clerk  to 
comply  with  Rev.  St.  18S1,  §  678,  in  that  re- 
spect, is  a  mere  irregularity.— Johnson  v.  Mur- 
ray, 112  Ind.  154,  13  N.  E.  273,  2  Am.  St. 
Rep.  174. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  46,  195- 

202,  324,  376,  607. 
See,  also,  17  Cyc.  pp.  1034-1043. 

§  103.   Collateral  attack. 

See  ante,  §  83. 

[a]     (Sap.  1878) 
An   irregularity   in   issuing   execution   can 
be  taken  advantage  of  only  by  the  defendant, 


and  in  a  direct  proceed ing.-^ones  v.  Carnahan, 
63  Ind.  229. 

[b]    (Sap.  1884) 

An  execution  without  a  seal  cannot  be  at- 
tacked collaterally,  since  it  is  not  void,  but  only 
voidable.— Rose  v.  Ingram,  98  Ind.  276. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  f  206. 
See,  also,  17  C^c.  p.  IMS. 

§  104.  Freflumption  of  Talidity. 

[a]  (Sap.  1889) 
The  facts  that  a  sheriff  advertised  proper- 
ty, had  it  appraised,  sold  it,  executed  a  certif- 
icate of  purchase,  returned  the  order  of  sale 
with  proper  receipts  for  the  proceeds  of  sale, 
and  executed  a  deed,  are  suflBcient  to  show  that 
the  execution  had  properly  issued,  and  was  iu 
the  hands  of  the  officer  when  he  made  the 
sale.— Peters  v.  Banta,  120  Ind.  416,  22  N.  El 
95,  23  N.  E.  84. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  |  191. 

S  105.  Effect  of  isTaUdity. 

Ground  for  collateral  attack  on  sale,  see  post, 
§  258. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  $  207. 

IV.  IiIEN,  LEVY  OR  EXTENT,  AKD 
CUSTODY  OF   PROPERTY. 

Defects  affecting  title  of  purchaser  at  sale,  see 
post,  i  275. 

Duties  of  officers  making  levy  on  exempt  prop- 
erty, see  Exemptions,   {  114. 

Duties  of  sheriffs  or  constables,  see  Sheriffs 
AND  Constables,  {  88. 

Execution  lien  prior  to  assignment  for  benefit 
of  creditors,  see  Assignments  for  Benefit 
OF  Creditors,  §  337. 

JurisdictioDf  of  one  state  court  to  enjoin  levy 
of  execution  issued  by  another  state  court,  see 
Courts,  §  480. 

Levy  on  exempt  property  as  denial  or  infringe- 
ment" of  right  of  exemption,  see  Exemptions. 
§  13.3. 

Liability  of  sheriff  or  constable  for  delay  in 
making  levy  or  taking  or  delivering  posses- 
sion of  propert}',  see  Sheriffs  and  Cox- 
stables,  §  107. 

Liability  of  sheriff  or  constable  for  failure  to 
levy  or  take  or  deliver  possession  of  proper- 
ty, see  Sheriffs  and  Constables,  S  lOiJ. 

Liability  of  sheriff  or  constable  for  making  ex- 
cessive levy,  see  Sheriffs  and  Constables. 
§  109. 

Validity  of  lien  as  against  trustee  in  bankrupt- 
cy, see  Bankruptcy,  |  196. 

Waiver  by  proof  of  claim  in  bankruptcy,  see 
Bankruptcy,  §  304. 
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§  107.   Creation  and  existence  of  lien. 

Execution  levied  on  realty  as  creating  lien  on 
personalty,  see  post,  f  111. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  f§  200-212. 

§  110.   Commenoement  of  lien. 

[a]  (Sup.  1845) 
A  fieri  facias  binds  the  goods  of  the  debt- 
or from  the  time  it  is  delivered  to  the  sheriff, 
though  the  latter  fail  to  indorse  on  it  the  lime 
of  such  delivery. — Johnson  v.  McLane,  7  Blackf. 
501,  43  Am.  Dec.  102. 

[b]  Personal  property  of  a  judgment  debtor 
is  bound  by  an  execution  from  the  time  the 
writ  is  placed  in  the  hands  of  the  officer  for 
service. — (Sup.  1860)  Cones  v.  Wilson,  14  Ind. 
46.5;   (1885)  Durbin  v.  Haines,  99  Ind.  403. 

[c]  (Sup.  1880) 

On  the  issue  of  whether  the  lien  of  an  ex- 
ecution pursuant  to  which  defendant  had  pur- 
chased certain  lumber  had  attached  to  the  lum- 
ber before  title  thereto  became  vested  in  plain- 
tiff, a  charge  that,  if  the  title  to  any  part  of 
the  lumber  did  not  pass  to  and  vest  in  plaintiff 
before  the  lien  of  the  execution  had  attached 
thereon,  then  as  to  such  part  of  the  lumber  the 
jury  must  find  for  defendant,  was  proper.—- 
Stott  V.  Smith,  70  Ind.  298. 

[d]  (Sap.  1882) 

The  lien  of  an  execution  is  not  dependent 
on  a  levy,  but  attaches  at  the  time  of  its  de- 
livery to  the  oflicer,  and  when  possession  is 
taken  under  levy  the  lien  relates  back  to  the 
time  of  such  delivery.— Dixon  v.  Duke,  85  Ind. 
434. 

[e]  *  (A  pp.  1906) 

An  execution  is  a  lien  on  the  judgment 
debtor's  personal  property  from  the  time  it 
comes  into  the  proper  offlcer*s  hands. — Hubbard 
v.  Security  Trust  Co.,  38  Ind.  App.  156,  78 
N.  E.  79. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  213-215. 
See,  also,  17  Cyc.  pp.  1050-1052. 


Sill.  Property  or  interest!  aifeoted,  and 
extent  of  lien. 

[a]  (Sap.  1876) 

Where  mill  machinery  belonging  to  two 
persons  is  put  on  and  attached  to  realty  be- 
longing to  one  of  them,  but  is  treated  and  re- 
garded by  them  as  personalty,  and  an  execution 
against  the  owner  of  such  realty  is  levied 
tbereon,  he  may  demand  that  the  realty  be  set 
off  to  him  as  exempt  from  execution,  by  an 
appraisement  which  will  not  include  such  mill 
property.— Young  v.  Baxter,  55  Ind.  188. 

[b]  (Sop.  1900) 

An  execution  issued  on  a  judgment  against 
a  debtor  is  not  a  lien  on  property  purchased  by, 
and  in  the  possession  of,  another  creditor  be- 


fore the  issuance  of  the  execution.— Owens  v. 
Gascho,  50  N.  E.  224,  154  Ind.  225. 

For  Cases  from  Otuer  States, 

See  21  Cent.  Dig.  Execution,  i§  216-225. 
See,  also,  17  Cyc.  pp.  1(»2,  1053. 

§112.  Priorities  between  czeontions* 

Priority  of  judgment  lien,  as  affected  by  date 
of  execution,  see  Judgment,  $  784. 

[a]  (Svp,  1838) 

The  priority  of  executions  levied  on  the 
same  property  by  different  officers  depends  on 
the  time  of  the  levy,  and  not  on  that  of  the 
delivery  of  the  execution  to  the  officer.— McCall 
V.  Trevor,  4  Blackf.  496. 

If  the  execution  first  levied  be  recalled, 
the  lien  of  the  execution  subsequently  levied 
stands  in  full  force.— Id. 

[b]  (Sap.  1848) 

If  a  judgment  debtor  acquires  land  sub- 
sequently to  the  rendition  at  divers  times  of 
several  judgments  against  him,  the  executionn 
subsequently  issued  and  levied  take  preference 
in  the  order  of  their  priority. — Michaels  v. 
Boyd,  1  Ind.  259,  Smith,  100. 

[cj     (Sup.  1S59) 

If,  in  an  attachment  suit,  several  claim- 
ants recover  judgment  and  obtain  several  ex- 
ecutions against  the  same  property,  some  of 
them  collectible  without  appraisement,  a  sale 
without  appraisement,  or  for  less  than  two- 
thirds  of  the  appraised  value,  will  be  valid,  as- 
in  such  cases  the  sale  must  be  on  all  the  execu- 
tions at  once,  no  one  of  the  judgments  havirg 
priority.— Shirk  t.  Wilson,  13  Ind.  129. 

[d]  (Sap.  1860) 

Where  two  writs  against  the  same  per- 
son are  in  the  hands  of  the  same  officer,  if 
plaintiff  in  the  elder  writ  directs  the  officer  not 
to  levy  the  same,  it  will  operate  as  a  with- 
drawal or  waiver  of  his  prior  lien,  and  make  it 
the  duty  of  the  officer  to  levy  any  junior  writ 
in  his  hands.— Moore  v.  Fitz,  15  Ind.  43. 

[e]  (Sap.  1864) 

A  delay  of  26  days  in  issuing  a  writ  of 
vendi.  does  not  operate  ipso  facto  to  devest  the 
lien  of  a  levy  on  execution,  in  a  race  of  dili- 
gence between  execution  plaintiffs.— Zug  v. 
Laughlin,  23  Ind.  170. 

The  order  of  plaintiff  that  property  levied 
on  by  a  sheriff  under  an  execution  in  his  favor 
should  remain  in  defendant's  hands  is  construc- 
tively fraudulent,  and  void  as  against  subse- 
quent executions,  which  will  be  entitled  to  pri- 
or  satisfaction.— Id. 

[f]      (Sap.  1868) 

Where  two  writs  against  the  same  person 
are  in  the  hands  of  the  same  officer,  he  must, 
unless  otherwise  directed,  first  levy  the  writ 
which  first  came  into  his  hands.— Bragg  v. 
State  ex  rel.  Davis,  30  Ind.  427. 
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[g]     (Sup.  1870) 

Where  land  sold  on  execution  for  less 
than  the  amount  of  the  judgment  on  which 
«uch  execution  was  issued  is  redeemed  by  the 
judgment  defendant  under  Act  1861  (2  Gav.  & 
II.  St.  p.  251),  the  priority  of  the  lien  of  such 
judgment  for  the  remainder  of  the  amount 
thereof  over  other  judgment  liens  continues  as 
if  such  sale  had  not  been  made.— State  ex  rel. 
Allen  V.  Sherill,  34  Ind.  57. 

[h]     (Sop.  1879) 

Where  property  levied  on  was  left  with 
the  owner  with  permission  to  sell,  and  another 
levy  was  placed  on  it,  the  first  levy  was  void 
as  against  the  second.— Wunderlich  v.  Roberts, 
67  Ind.  421. 

[i]  (Sap,  1884) 
On  praecipes  filed  in  immediate  succession 
on  judgments  against  the  same  defendant,  ren- 
dered  and  signed  the  same  day,  executions 
were  issued  and  delivered  to  the  sheriff  with- 
in one  minute  of  each  other.  Heldy  that  there 
was  no  priority,  and  that  the  executions  should 
have  been  satisfied  pro  rata.— State  ex  rel. 
Clark  V.  Cisney,  95  Ind.  265. 

[J]  (Sap.  1886) 
In  1865,  T.  obtained  a  deed  by  which  it 
was  attempted  and  intended  to  convey  certain 
real  estate,  including  that  in  controversy,  but, 
by  mutual  mistake  of  the  parties  and  scriven- 
er, the  description  did  not  include  such  real 
estate.  In  1879  appellant  obtained  a  sheriff's 
deed  thereto  on  a  sale  on  a  judgment  against 
T.  in  1872.  In  1875  appellee  obtained  a  judg- 
ment against  T.'s  grantor,  after  he  had  parted 
with  all  interest  in  the  real  estate  except  the 
naked  legal  title,  and  in  1885  he  obtained  a 
sheriflTs  deed  therefor,  on  a  sale  on  said  judg- 
ment made  in  1884,  but,  at  T.*8  request,  his 
grantor  made  a  deed  to  his  wife,  correcting  the 
mistake,  in  1879,  and  she  made  a  deed  to  ap- 
pellant in  1884.  T.  and  appellant  have  contin- 
ued in  possession.  Heldf  that  appellant's  equi- 
ty is  superior,  and  he  is  entitled  to  have  his 
title  quieted  as  against  appellee.- Wells  v.  Ben- 
ton, 108  Ind.  585,  8  N.  E.  444,  9  N.  E.  601. 

[k]     (Sap.  1888) 

The  delivery  of  an  execution  to  an  oflScer 
with  instructions  not  to  levy  for  a  specified 
time  suspends  the  lien  of  the  execution  during 
that  time.— Syfers  v.  Bradley,  115  Ind.  345,  16 
N.  E.  805,  17  N.  E.  619. 

For  Cases  from  Other  *  States, 

See  21  Cent.  Dig.  Execution,  ${  226-240. 
See,  also,  17  Cyc  pp.  1054-1063. 

§  113.  Priorities  between  executions  and 
otber  liens  or  olaims. 

Between  execution  and  widow's  allowance,  see 

Executors  and  AoMiNifirrRATORS,  §  182. 
Liens  for  taxes,  see  Taxation,  f  509. 
Lien  of  bailee,  see  Bailment,  §  la 


Priorities  of  mortgages,   see  Chattel   Mobt- 

OAOES,   §  138. 
Title  of  purchaser  at  sale  as  against  prior  liens, 

see  post,  f  268. 

[a]  (Sap.  1882) 
An  execution  against  a  mortgagor  in  pos- 
session was  levied  on  growing  crops,  but  before 
sale  the  mortgagee,  in  a  suit  to  foreclose,  har- 
ing  shown  that  the  mortgagor  was  insolvent, 
had  a  receiver  appointed.  Held,  that  the  re- 
ceiver acquired  no  rights  to  the  crops  as 
against  the  execution  creditor.— Favorite  v. 
Deardorff,  84  Ind.  555. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  $|  241-248. 
See,  also,  17  Cyc.  pp.  1064-1067. 

§115.  Transfers  of  property  pending  or 
subject  to  ezeontion. 

Estoppel  by  assent  to  judicial  proceeding,  see 

Estoppel,  f  91. 
Rights  of  purchaser  at  execution  sale  as  affected 

by    acceptance    of    mortgage    thereafter,    see 

Chattel  Mortgages,   |  138. 

[a]  (Sap.  1838) 

A  sale  of  goods  by  an  execution  defendant, 
though  bona  fide  and  for  value,  If  made  aft- 
er the  delivery  of  the  execution  to  the  sheriff, 
does  not  affect  the  lien  of  the  execution.— Mc- 
Call  V.  Trevor,  4  Blackf.  496. 

[b]  (Sap.  1858) 

While  an  execution  was  in  the  hands  of 
an  officer,  and  the  property  in  the  hands  of  the 
execution  defendant,  the  writ  was  a  lien  on 
his  personal  property  in  the  county,  and  the 
sale  of  the  property  did  not  devest  the  lien.— 
Vandibur  v.  Love,  10  Ind.  54. 

[c]  (Sap.  1873) 

Where  execution  was  issued  on  a  judg- 
ment on  the  13th  day  of  May,  and  on  the  25th 
day  of  the  next  July  the  execution  defendant 
sold  his  interest  in  a  field  of  com  growing  on 
his  lands,  which  had  been  planted  and  cultivat- 
ed by  tenants,  and  of  which,  by  contracts  with 
the  tenants,  he  was  to  receive  a  portion  when 
the  com  matured  in  the  field  at  cutting-up 
time,  but  each  party  was  to  save  and  take  care 
of  his  own  share,  and  the  sheriff  levied  on  the 
interest  of  the  execution  defendant  on  the  4th 
day  of  August  thereafter,  *fW,  that  the  com 
was  subject  to  execution  and  sale  as  the  proi>- 
erty  of  the  execution  defendant;  that  the  exe- 
cution was  a  lien  thereon  from  the  time  it 
came  into  the  hands  of  the  sheriff,  and  the  snb- 
sequent  sale  of  the  com  by  the  execution  de- 
fendant in  no  manner  impaired  such  lien.— 
Lindley  v.  Kelley,  42  Ind.  294. 

[d]  (Sap.  1881) 

The  owner  of  property  levied  on  nnder  ex- 
ecution may  sell  it,  and  the  sale  will  be  law- 
ful, if  otherwise  valid,  on  payment  of  the  ex- 
ecution.—Schenck   v.   Sithoff,    75   Ind.   485. 
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[©]      (Sap.  1885) 

Where  the  only  property  of  a  judgment  de- 
fendant is  exempt  from  levy,  an  execution  in 
the  sherifiTs  hands  does  not  constitute  a  lien, 
and  a  mortgage  of  the  exempt  property  by 
the  debtor  is  valid  as  against  the  judgment 
creditor.— Durbin  v.  Haines,  09  Ind.  463. 

[f]     (Sup.  1890) 

An  execution  being  by  Rev.  St.  1881,  | 
689,  a  lien  to  the  extent  of  the  judgment  debt- 
or's interest  from  the  levy,  a  finding  in  favor 
of  the  purchaser  thereunder  is  proper,  in  an 
action  to  quiet  title,  as  against  plaintiff,  to 
whom  the  debtor  had  previously  executed  a 
deed  intended  as  a  mortgage,  though  he  exe- 
cuted a  second  deed  after  the  levy.— Hamilton 
V.  Byram,  122  Ind.  283,  23  N.  E.  793. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  257-265, 

377. 
See,  also,  17  Cyc.  pp.  1068-1071. 


S  11^.  Duration  of  lien. 
[a]     (Sup.  1853) 

Under  Rev.  St.  1843,  p.  750,  where  execu- 
tion is  levied  on  property,  and  returned  with 
an  indorsement  that  the  property  is  not  sold 
for  want  of  bidders,  the  lien  continues,  without 
an  alias  writ,  until  the  return  term  next  aft- 
er the  term  to  which  the  writ  is  returnable.— 
Wolfe  V.   Wolfe,  4  Ind.  255. 

n>]    (Sap.  1864) 

Under  2  Gav.  &  H.  Rev.  St.  p.  244,  H 
453,  464,  when  any  property  levied  upon  re- 
mains unsold,  and  the  sheriff  returns  the  exe- 
cution and  appraisement,  stating  in  his  return 
the  failure  to  sell,  and  the  cause  of  the  failure, 
the  lien  of  the  levy  upon  the  property  shall 
continue.  The  continuance  of  the  lien  is  not 
limited  by  time,  but  an  unreasonable  delay 
would  be  a  matter  of  grave  consideration  in  a 
race  of  diligence  between  execution  plaintiffs. 
— Zug  V.  Laughlin,  23  Ind.  170. 

[c]    (Sup.  1888) 

A  lien  on  personalty,  obtained  under  a 
levy  made  December  7,  1880,  and  kept  alive 
by  alias  writs  until  July  14,  1883,  from  which 
time  until  April  21,  1885.  no  alias  writ  was 
issued,  though  the  property  was  in  the  offlcer*s 
hands  all  the  time,  is  lost,  under  Rev.  8t.  1881, 
S  741,  providing  that  the  lien  on  personalty  ob- 
tained by  levy  of  an  execution  shall  continue 
only  30  days  from  the  return  of  the  writ,  un- 
less an  alias  writ  shall  be  issued.— Wheeler  v. 
Haines,  114  Ind.  108,  15  N.  E.  827. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  206-271. 
See,  also,  17  Cyc.  pp.  1071-1076. 


$118.  DoAtli    of    debtor    after   issne    of 
writ. 

[a]  (Siip.lS44) 

A  lien  obtained  by  a  valid  levy  in  execu- 
tion is  not  destroyed  by  the  death  of  defendant 
in  execution  pending  the  sale.— Doe  ex  dem. 
Wolf  V.  Heath,  7  Blackf.  154. 

[b]  (8ap.l84») 

A  fi.  fa.  was  levied  on  a  dower  estate,  and 
the  levy  was  set  aside  because  a  demand  of 
personal  property  had  not  been  first  made. 
The  order  setting  aside  the  levy  provided  that 
the  execution  should  be  a  lien  on  the  personal 
property.  The  sheriff  returned  the  execution 
that  the  levy  bad  been  set  aside,  and  that  there 
was  not  time  to  make  a  new  levy.  Plaintiff 
directed  a  new  execution  to  issue,  without  spec- 
ifying what  kind.  A  venditioni  exponas  is- 
sued, but  before  a  sale  was  made  defendant 
died  insolvent.  Heldy  that  the  execution  was 
not  a  lien  on  her  personal  property.— Jeanes  v. 
Anderson,  1  Ind.  492,  Smith,  394. 

[c]  (Svp.  1853) 

Where  a  fi.  fa.  has  been  levied  on  land 
in  the  lifetime  of  the  execution  defendant,  the 
sale  is  valid,  though  on  a  vendi.  issued  after 
his  death.— Doe  ex  dem.  Murphy  v.  Hayes,  4 
Ind.  117. 

[d]  (Sap.  1903) 

Bums'  Rev.  St.  1901,  i  2484,  provides  that 
no  proceeding  shall  be  instituted  before  the  end 
of  one  year  from  the  death  of  a  decedent  to  en- 
force the  lien  of  any  judgment  rendered  against 
decedent  in  his  lifetime,  etc.  Section  802  pro- 
vides that  the  death  of  a  defendant  after  the 
execution  is  placed  in  the  hands  of  the  sheriff 
shall  not  affect  proceedings  thereon,  etc.  Held^ 
that  section  2484  applies  only  to  the  institution 
of  proceedings,  and  does  not  render  invalid  the 
enforcement  against  a  decedent's  property  of  an 
execution  issued  before  his  death.— Blumentbal 
V.  Tibbits,  66  N.  E.  159,  160  Ind.  70. 

PoR  Cases  from  Other  States, 

See  21  Cent.  Dig.  &ecution,  §  273. 
See,  also,  17  Cyc.  p.  1074 ;    note,  61  L.  R. 
A.  353. 


§121.   Control  of  writ,  and  direotioas  to 
officer. 

[a]  (Sup.  1843) 

The  assignor  has  no  control  of  an  execu- 
tion taken  out  by  the  assignee.— State  ex  rel. 
Board  of  Com'rs  v.  Ilerod,  6  Blackf.  444. 

[b]  (Svp.  1865) 

After  execution  in  the  hands  of  the  sher- 
iff has  been  levied,  he  has  the  right  to  pro- 
ceed with  the  collection  thereof  until  legal 
steps  are  taken  to  arrest  his  action,  and  he  is 
not  bound  to  take  even  the  receipts  of  the  judg- 
ment plaintiff  in  settlement.— Kirland  v.  Robin- 
son. 24  Ind.  105. 
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[c]  (Sop.  1878) 

Both  plaintiff  and  his  attorney  may  au- 
thorize the  sheriff  to  depart  from  the  regular 
and  ordinary  course  of  executing  a  writ  of  exe- 
cution.—State  ex  rel.  Share  v.  Boyd,  63  Ind. 
428. 

[d]  (Sup.  1881) 

A  replevin  bail  cannot  direct  or  control  an 
execution  issued  on  a  judgment  after  the  ex- 
piration of  the  stay  of  execution  thereon,  un- 
less he  has  first  paid  off  the  judgment.— Palmer 
T.  Galbreath,  74  Ind.  84. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  i  276. 
See,  also,  17  Cyc.  pp.  1076,  1077 ;   note,  95 
Am.  Dec.  425. 

§  123.  Autliority  to  leTj. 

Authority  of  constable  to  deliver  unexecuted 
writ  to  his  successor  in  office,  see  Sheriffs 
AND  Constables,  |  84. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  E2xecution,  i  278;    43 

Cent.   Dig.    Sheriffs,   §{   100,   101,  103- 

106,  109-113. 
See,  also,  17  Cyc.  pp.  1070-1081. 

S  124.   Powers  of  offiocr  in  making;  levy* 

Levy  on  real  estate  situated  outside  of  county 
to  which  writ  issued,  see  ante,  §  65. 

[a]     (Sap.  1892) 

Where  an  officer  has  in  obedience  to  a  writ 
and  in  its  partial  execution  taken  possession 
of  property,  he  may  on  his  return  to  complete 
the  levy,  if  necesary,  break  open  an  outer  door. 
—State  ex  rel.  McPherson  v.  Beckner,  31  N.  E. 
950,  132  Ind.  371,  32  Am.  St.  Rep.  257. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §  279. 
See,  also,  17  Cyc.  pp.  1080,  1081. 

§  125.  Time  for  Iotj. 
[a]     (Sap.  1883) 

A  levy  pursuant  to  a  writ  of  execution  is 
in  time,  though  made  on  the  return  day  of  the 
writ.— Lowry  v.  Reed,  89  Ind.  442. 


For  Cases  from  Other  States, 
See  21  Cent.  Dig.  Execution, 
See,  also,  17  Cyc.  p.  1081. 


280,  281. 


§  126.  Mode  and  inffieieney  of  leTj* 

Paper  levy  as  sufficient  possession  of  officer  to 
authorize  replevin  against  heirs,  see  Replev- 
in, §  10. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  282-317. 
See,  also,  17  Cyc.  pp.  1082-1112. 

S  127.  —  In  scneral* 
[a]     (Sap.  1879) 
Under  2  Rev.  St.  p.  205,  §  433,  the  serv- 
ice of  an  execution  is  the  communication  of  its 


contents  to  the  execution  defendant,  followed 
by  a  demand  for  its  satisfaction,  and  the  nat- 
ural order  thereof  precedes  its  levy. — ^Terrell  t. 
State  ex  rel.  Grubbs,  66  Ind.  570. 

[b]  iSop.  1S79) 

Where  property  levied  on  under  execution 
is  left  by  the  officer  in  the  hands  of  the  execa- 
tion  defendant  with  the  power  of  selling  the 
same,  the  levy  is  invalid.— Wunderlich  v.  Rob- 
erts, 67  Ind.  421. 

[cl      (App.  1901) 

If  Rev.  St.  1881,  I  719,  requires  service 
of  an  execution  on  the  debtor  before  levy  there- 
of, failure  to  make  such  service  was  not  ma- 
terial where  it  did  not  appear  that,  at  the  date 
of  the  issuance  of  the  execution  or  the  sale 
thereunder,  the  debtor  was  ready  to  pay  the 
judgment  or  had  other  property  which  he  might 
have  designated  and  was  ready  to  turn  out  on 
the  execution.— Lahr  y.  Ulmer,  60  N.  E.  1009, 
27  Ind.  App.  107. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {§  282-2S«. 
See,  also,  17  Cyc  p.  1082. 

1 128.  — —  Demand     and      seleotlon     tf 
property. 

Failure  of  return  to  show  demand  for  personal 
property  as  affecting  title  of  purchaser  of 
realty,  see  post,  §  34.'). 

Title  of  purchaser  as  affected  by  sale  of  proper- 
ty other  than  that  turned  out  by  debtor,  see 
post,  §  275. 

[a]    (Sop.  1870) 

Where  defendants  in  execution  did  not 
when  first  called  on,  designate  the  property  to 
be  levied  on,  but  finally  did  before  a  levy  was 
made,  the  sheriff  was  not  bound  to  allow  plaiD- 
tiff  to  designate  the  property.— State  ex  reL 
Famham  v.  Willis,  33  Ind.  118. 

[b]  Under  a  statute  requiring  the  sheriff  to 
levy  first  upon  the  property  designated  by  the 
execution  defendant,  the  sheriff  is  not  bound 
to  seek  the  execution  defendant  and  demand 
from  him  such  designation.— (Sup.  1873)  Drake 
V.  Murphy,  42  Ind.  82;  (1881)  Nelson  v.  Bron- 
nenburg,  81  Ind.  193. 

[c]  (Sap.  1882) 

The  want  of  personal  property  or  the  di- 
rection of  the  debtor  is  suflScient  reason  for  the 
sheriff  having  a  general  execution  in  his  hands 
to  levy  the  same  on  the  debtor's  real  estate.— 
Nutter  v.  Fouch,  86  Ind.  451. 

For  Cases  from  Other  States, 

See  21  C:ent.  Dig.  Execution,  §§  287-289- 
See,  also,  17  Cyc.  pp.  1083,  1084. 

§  120,  -.^  Personal  property  In  generaL 
[a]     (Sup.  1881) 

Levy  of  execution  on  personalty  without 
actual  seizure  is  invalid,  but  the  defect  '» 
cured  by  the  ofllcer  afterwards  taking  poeses- 
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sion  of  the  property.— Dawson  v.   Sparks,   77 
Ind.  88. 

[b]  (Sap.  1892) 
The  test  of  the  validity  of  a  levy  on  per- 
sonal property  is  whether  or  not  the  acts  of  the 
officer  under  his  writ  have  been  such  as  would 
make  him  liable  as  trespasser  but  for  the  pro- 
tection afforded  by  such  writ.— State  ex  rel. 
McPherson  v.  Beckner,  31  N.  E.  950,  132  Ind. 
371,  32  Am.  St  Rep.  257. 

For  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  §§  290-304. 
See,  also,  17  Cyc.  pp.  1085-1087;   note,  38 
Am.  Dec.  709. 

§  132.  — —  Rigbts  of  actiom  in  general. 

[a]  (Sap.  1892) 
In  an  action  to  set  aside  the  execution 
sale  of  a  judgment,  a  complaint  alleging  that 
the  judgment  was  not  given  up  by  the  owner 
thereof,  to  be  levied  on,  is  sufficient  under  Rev. 
St.  1881,  §  724,  providing  for  levy  on  choses 
in  action  when  so  given  up. — Steele  v.  McCar- 
ty,  130  Ind.  547,  30  N.  E.  516. 

An  answer  admitting  that^  plaintiff  did  not 
give  up  the  judgment  for  levy  and  sale,  but 
alleging  that  it  was  levied  on  by  her  direction 
and  with  her  consent,  is  bad  on  demurrer,  as 
it  fails  to  state  matter  sufficient  to  avoid  the 
confession   therein   made. — Id. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  306,  307. 
See,  also,  17  Cyc.  p.  1089. 

i  133.  -^  Exhaustion  of  personalty  be* 
fore  levy  on  realty. 

Direction  of  debtor  to  levy  on  realty,  see  ante, 
§  128. 

[a]  A  sheriff  need  not  levy  an  execution  on 
the  personalty  before  proceeding  to  levy  on  the 
real  estate  of  a  debtor,  if  the  personalty  is  so 
incumbered  that  it  would  probably  not  produce 
anything.— (Sup.  1855)  Detrick  v.  State  Bank, 
6  Ind.  439;  (1881)  Nelson  v.  Bronnenburg,  81 
Ind.  193. 

[b]  (Sap.  1862) 

An  execution  defendant  turned  out  to  the 
sheriff  two  notes,  and  no  other  personal  prop- 
erty. Afterwards  he  requested  the  return  of 
these  notes  on  conditions,  and  turned  out  no 
other  persona]  property.  The  fact  of  such  re- 
turn was  left  to  be  inferred,  and  neither  the 
amount  nor  value  of  the  notes  was  shown. 
Held,  that  the  sheriff's  subsequent  levy  and 
sale  of  real  estate  would  be  presumed  to  be 
regular.— West  v.  Cooper,  19  Ind.  1. 

[c]  (Sap.  1873) 

When  an  execution  is  issued  on  a  judg- 
ment rendered  against  several  persons,  none  of 
whom  are  sureties,  the  sheriff  is  not  bound  to 
exhaust  the  personal  property  of  all  defend- 
ants before  levying  on  the  real  estate  of  any 
of  them.     He  may  levy  on  the  real  estate  of 


any  one  of  the  defendants  who  has  no  personal 
property.— Drake  v.  Murphy,  42  Ind.  82. 

[d]  (Sap.  1881) 

A  sheriff  is  not  in  fault  for  selling  land 
on  execution,  if  he  has  no  knowledge  of  per* 
sonal  property  on  which  he  could  levy,  and 
there  is  no  evidence  that  by  the  exercise  of 
reasonable  diligence  he  could  discover  such. — 
Nelson  v.  Bronnenburg,  81  Ind.  193. 

[e]  (Sap.  1882) 

The  vendee  of  a  judgment  debtor  is  en- 
titled to  an  order  requiring  that  the  debtor's 
property  be  exhausted  before  an  execution  be 
levied  on  the  land ;  but,  if  he  fails  to  ask  for 
such  order,  the  sale  may  be  valid.— Sansberry 
V.  Lord,  82  Ind.  521. 

[f]  (Sap.  1900) 

Under  Burns'  Rev.  St.  1894,  |  585,  pro- 
viding that,  when  a  judgment  is  to  be  executed 
without  relief  from  appraisement  laws,  it  shall 
be  so  ordered  in  the  judgment,  an  answer  which 
set  up  as  a  defense  to  an  action  to  set  aside  a 
sale  of  property  without  appraisement  that 
the  sale  was  made  to  satisfy  a  judgment  for 
costs  in  an  action,  consisting  of  the  fees  of 
clerks  and  sheriffs  of  several  counties,  and  was, 
therefore,  collectible  without  relief  from  ap- 
praisement laws,  constituted  no  defense,  where 
a  sale  without  appraisement  was  not  ordered 
in  the  judgment.— Bollman  v.  Gemmill,  57  N. 
E.  542,  155  Ind.  33. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  308-310. 
See,  also,  17  Cyc.  pp.  1090-1002. 

§  135.  IieTj    on    property    taken    nnder 
other  prooess. 

Second  execution  on  same  judgment,  see  ante, 
{  99. 

[a]     (App.  1892) 

When  property  is  in  the  actual  or  con- 
structive possession  of  an  officer  by  virtue  of  a 
levy,  the  receipt  by  him  of  a  subsequent  writ 
operates  as  a  constructive  levy  thereof  on  the 
property  so  in  his  possession.— Brown  v.  Loesch, 
29  N.  E.  450,  3  Ind.  App.  145. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  ${  318,  319. 
See,  also,  17  Cyc.  pp.  1095,  1096. 

§  136.   SnoeessiTe  levies  nnder  same  writ. 

Alias  and  pluries  writs,  see  ante,  §  99. 
Levy   under  alias   execution   after  levy   under 
original  writ,  see  ante,  §  99. 

[a]     (Sap.  1843) 
Where    an   execution   has   been   levied   on 
sufficient  real  property  to  satisfy  the  judgment, 
a  levy  on  personalty  under  the  same  execution 
is  void.— Miller  v.  Ashton,  7  Blackf.  29. 


For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  320^24. 
See,  also,  17  Cyc.  pp.  1096,  1097. 
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S  138.  Indorfement  or  entry  of  levy* 

For  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Eixecution.  §§  330-341. 
See,  also,  17  Cyc.  pp.  1098-1101. 

§  140.  —  Description  of  property. 
[a]  (Sap.  18$4) 
A  levy  is  not  void  for  uncertainty  which 
describes  the  goods  seized  as  *'all  the  stock  in 
trade,  of  every  kind  and  description,  of  the  de- 
fendant B.,  now  in  the  brick  building  on  S. 
street,  between  M.  and  the  river,  including  one 
fireproof  safe  and  oflSce  fixtures,"  when  taken 
in  connection  with  the  inventory  and  appraise- 
ment.—Zug  V.  Laughlin,  23  Ind.  170. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  334-341. 
See,  also,  17  Cyc.  pp.  1009,  1100. 

$  141.  InTentory  and  appraisement. 

See,  also,  post,  §§  225,  226. 

Appraisement  as  estoppel,  see  Estoppel,  §  91. 

Construction  of  return  silent  as  to  appraisal, 

see  post,  §  341. 
Excess  of  land  over  acreage  supposed  when  ap- 
praisal was  made  as  ground  for  setting  aside 

sale,  see  post,  S  250. 
Failure  of  return  to  show  appraisal  as  affecting 

title  of  purchaser,  see  post,  |  345. 
In  action  to  set  aside  fraudulent  conveyances, 

see  Fraudulent  Conveyances,  {  316. 
Presumptions  as  to  appraisal,  see  post,  §  259. 
Sale  without  appraisal  as  ground  for  collateral 

attack,  see  post,  §  258. 
Title  of  purchaser  as  affected  by  sale  without 

appraisement,  see  post,  §  275. 

[a]  (Sap.  1846) 

Land  sold  after  the  passage  of  the  act  of 
1842  on  execution,  on  a  judgipent  which  was 
rendered  in  1841  on  a  contract  the  date  of 
which  did  not  appear,  was  correctly  valued  un- 
der the  appraisement  law  of  1841.— Hunt  v. 
Gregg,   8  Blackf.   105. 

[b]  (Sap.  1847) 

Act  1841  provided  that  the  appraisement 
of  land  to  be  sold  under  execution  shall  be 
made  by  three  disinterested  freeholders  to  be 
selected  by  the  sheriff.  Act  1843  required  one 
appraiser  to  be  selected  by  the  plaintiff,  an- 
other by  the  defendant,  and  the  third  by  the 
sheriff;  or,  in  case  the  parties  refused  or  neg- 
lected to  select,  the  sheriff  might  appoint  ap- 
praisers. Held,  that  a  sale  under  an  appraise- 
ment certified  by  only  two  appraisers  should 
be  set  aside,  since  it  was  not  within  Act  1841, 
requiring  three  appraisers,  and  did  not  show 
the  contingency  of  disagreement  of  parties  men- 
tioned in  Act  1843.— Harrison  v.  Stipp,  8 
Blackf.  455. 

[c]  Where  a  contract  upon  which  a  judgment 
is  rendered  was  executed  and  is  to  be  per- 
formed out  of  the  state,  the  state  law  on  the 
subject  of  appraisement  cannot  enter  into  and 


constitute  a  part  of  such  contract,  and  the  ap- 
praisement law  in  force  at  the  date  of  the 
judgment  will  govern  the  sale  on  execution.— 
(Sup.  1848)  Doe  ex  dem.  Holman  v.  Collins, 
1  Ind.  24,  Smith,  58;  (1862)  Hutchins  v.  Har- 
nett's Ex*r,  19  Ind.  15. 

[d]  Where  it  does  not  appear  when  the  con- 
tract on  which  a  judgment  is  obtained  was 
made,  the  appraisement  law  in  force  at  the 
rendition  of  the  judgment  must  control. — (Sup. 
1850)  Morss  v.  Doe  ex  dem.  O'Neal.  2  Ind.  65; 
(1860)  Indiana  Cent  Ry.  Co.  v.  Bradley,  15 
Ind.  23. 

[e]      (Sap.  1850) 

A  sherifiTs  sale  under  a  judgment  obtained 
on  a  note  executed  after  June  1,  1843,  stip- 
ulating for  a  waiver  of  valuation  and  appraise- 
ment laws,  is  void,  in  the  absence  of  anything 
to  show  that  the  consideration  of  the  note  was 
all  advanced  after  the  date  mentioned,  as  re- 
quired by  Act  Feb.  13,  1843.— Doe  ex  dem. 
Vail  V.  Craft,  2  Ind.  359. 

[f]  (Sap.  1851) 

A.  became  replevin  bail  on  a  judgment 
against  B.,  and  A.'s  property  was  afterwards 
sold  on  execution  to  satisfy  the  debt,  and  sub- 
sequently A.  obtained  judgment  against  B.  for 
the  amount  made  by  the  sale  of  his  property, 
and  B.'s  land  was  sold  to  satisfy  the  same  with- 
out appraisement.  Held,  that  the  sale  of  B.'s 
land  without  appraisement  was  right,  since 
there  was  no  law  requiring  the  appraisement  of 
land  sold  on  execution  when  A.  became  bail.— 
Tevis  V.  Doe,  3  Ind.  129. 

[g]  (Sap.  1853) 

If  the  law  at  the  date  of  a  contract  on 
which  judgment  has  been  nendered  did  not  re- 
quire an  appraisement  before  sale  of  property 
on  execution,  a  sale  without  an  appraisement 
is  proper.— Law  v.  Smith,  4  Ind.  56. 

[h]     (Sap.  1854) 

Scire  facias  was  brought  in  the  circuit 
court  on  a  transcript  of  a  judgment  before  a 
justice  of  the  peace,  and,  on  an  execution  is- 
sued on  the  scire  facias,  defendant's  land  was 
levied  on  and  sold  by  the  sheriff.  Held,  that 
such  sale  was  within  the  exception  contained 
in  Acts  1841,  p.  130,  §  9,  and  was  good  without 
an  appraisement  of  the  land.— Mercer  v.  Doe 
ex  dem.  Nutting,  6  Ind.  80. 

[i]  (Sut>.18r>9) 
Where  property  cannot  be  sold  by  the  sher- 
iff without  appraisement,  it  cannot  be  lepally 
offered  for  sale  without  appraisement.  Such  an 
offer  would  be  a  vain  act.  which  no  bidder  could 
be  expected  to  notice.— Davis  v.  Campbell,  12 
Ind.  192. 

Where  a  sheriff  sold  an  estate  in  fee,  after 
first  offering  the  rents  and  profits,  which  had 
not  been  appraised,  the  sale  of  the  fee  was  void« 
as  the  sheriff's  offer  to  sell  property  which  he 
could  not  legally  have  sold  was  of  no  effect.— Id. 
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U]  (Sup.  1860) 
The  rents  and  profits  of  lands  taken  in  exe- 
cution must  be  appraised*  unless  the  judgment 
is  without  relief,  etc. ;  and  the  failure  to  make 
such  appraisement  is  a  fatal  objection  to  sales 
made  upon  the  execution.— Indiana  Cent.  R.  Co. 
V.  Bradley,  15  Ind.  23. 

[k]    (Sup.  1860) 

A  sale  is  void  where  one  of  the  appraisers 
did  not  reside  in  the  township  where  the  lands 
levied  on  were  situated.— Richmond  v.  Marston, 
15  Ind.  134. 

[1]     (Svp.  1860) 
A  housholder,  assisting  in  appraising  prop- 
erty levied  on,  need  not  be  sworn ;  there  being 
no  such  provision  in  the  statute  authorizing  the 
appraisement.— Will  v.  Whitney,  15  Ind.  194. 

[m]     (Sap.  1861) 

Three  judgments  were  simultaneously  ren- 
dered. Executions  were  placed  in  hands  of  sher- 
iff all  at  the  same  time,— one  subject  to  ap- 
praisement; other  two,  not.  Sale  of  land  was 
had  without  appraisement,  and  proceeds  applied 
in  full  satisfaction  of  all  the  executions.  Held^ 
that  the  sale  was  valid.— Robinson  v.  Bush,  17 
Ind.  517. 

[n]     (Sap.  1863) 

A  note  was  executed  in  1840,  prior  to  the 
existence  of  any  law  on  the  subject  of  appraise- 
ment. Judgment  was  recovered  thereon  in  1845, 
after  the  taking  effect  of  such  law;  but  the  judg- 
ment was  silent  as  to  the  mode  of  its  collection, 
and  it  was  not  required  by  any  law  then  in  force 
to  specify  the  manner  of  its  collection.  Real 
estate  was  afterwards  sold  on  execution  with- 
out appraisement  to  satisfy  the  judgment,  not- 
withstanding the  law  in  force  at  the  date  of  the 
judgment  and  sale  required  appraisement.  Held, 
that  the  contract  was  not  merged  in  the  judg- 
ment in  such  sense  as  to  prevent  a  reference  to 
it  to  determine  the  rights  of  the  parties  in  rela- 
tion to  the  mode  of  collection,  as  to  appraise- 
ment—Rawley  V.  Hooker,  21  Ind.  144. 

Act  Feb.  11,  1843,  known  as  the  "Ap- 
praisement Law,**  provides  that  no  property 
shall  be  sold  on  execution  by  virtue  of  any  other 
process  issued  by  any  officer  of  this  state  for  a 
less  sum  than  its  fair  value  at  the  time  of  such 
sale,  after  deducting  all  incumbrances  thereon, 
to  be  ascertained  by  appraisement,  etc.  Held, 
that  where  a  note  was  executed  before,  but 
judgment  thereon  was  not  recovered  until  after, 
the  passage  of  said  act,  it  was  not  necessary 
that  the  judgment  should  contain  a  direction  to 
sell  in  accordance  with  said  appraisement  law. 
—Id. 

Act  Feb.  11,  1843,  relating  to  the  appraise- 
ment of  property  on  a  sale  thereof  under  an 
execution,  is  invalid  so  far  as  it  attempts  to 
control  the  enforcement  of  contracts  executed 
before  its  passage.— Id. 

[o]     (Sap.  1864) 

Where  part  of  a  judgment  is  directed  to  be 
collected  without  appraisement,  and  execution 


issues,  and  the  defendant  consented  to  the  sale 
being  made  without  appraisement,  he  is  preclud- 
ed from  thereafter  setting  up  the  invalidity  of 
the  sale  for  that  cause.— Stock  well  v.  Byrne.  22 
Ind.  6. 

[p]  A  sale  on  execution  without  appraisement, 
where  the  law  requires  an  appraisement,  is 
void.— (Sup.  1864)  Evans  v.  Ashby,  22  Ind.  15 ; 
(1865)  Fletcher  v.  Holmes,  25  Ind.  458. 

'[Q]    (Sap.  1870) 

Where  an  injunction  has  issued  to  restrain 
a  sheriff  from  proceeding  with  a  sale  of  real  es- 
tate in  consequence  of  an  irregularity  in  the  ap- 
praisement, the  court  may  order  a  new  ap- 
praisement and  dissolve  the  injunction.— Thomp- 
son V.  Bragg,  32  Ind.  482. 

[r]     (Sail.  1872) 
Levy  of  an  execution  without  notice  to  the 
debtor  to  appoint  an  appraiser  is  void.— Evans 
V.  Wadkins,  Wils.  114. 

An  appraisement  of  the  rental  value  of  real 
estate  in  gross  for  a  term  of  years  is  not  such 
an  appraisement  as  will  authorize  the  offer  by 
the  sheriff  of  the  rents  and  profits.— Id. 

Under  Code,  $§  447,  450,  both  real  and 
personal  property  are  to  be  appraised  in  the 
same  manner  when  execution  is  sought  to  be 
levied  thereon,  and  appraisers  are  to  be  chosen 
in  the  same  way.— Id. 

Under  the  provisions  of  2  Gav.  &  H.  St.  pp. 
242,  243,  relating  to  appraisements,  the  right  of 
the  execution  defendant  to  select  one  of  the  ap- 
praisers extends  to  levies  on  realty  as  well  as 
personal  property. — Id. 

[8]     (Sap.  18T7) 

Under  2  Rev.  St.  1876,  p.  211,  {  447,  re- 
quiring that  disinterested  householders  be  se- 
lected as  appraisers  of  property  seized  under 
execution,  one  who  has  acted  as  an  appraiser  of 
real  estate  so  seized  is  not  competent  to  reap- 
praise the  same.— Bowles  v.  Stout,  60  Ind.  267. 

[t]  (Sap.  1880) 
Code  (Rev.  St  1876,  p.  210)  |  445,  provides 
that  no  property  shall  be  sold  on  any  execu- 
tion or  order  of  sale  issued  out  of  any  court 
for  less  than  two-thirds  of  the  proposed  value 
thereof,  exclusive  of  liens  and  incumbrances. 
Section  381  (2  Rev.  St.  1876,  p.  188)  provides 
that,  when  the  judgment  is  to  be  executed  with- 
out any  relief  from  appraisement  laws,  it  shall 
be  so  ordered  in  the  judgment,  and  that,  if  de- 
mands subject  to  the  appraisement  laws  are  in- 
cluded in  the  same  action  with  demands  made 
payable  without  relief,  the  court  may  render 
separate  judgment  on  such  demands.  The  act 
to  regulate  the  collection  of  judgments  and  sale 
of  property  on  execution  (Acts  1858,  p.  39,  2 
Rev.  St  3876,  p.  188,  note  5)  in  section  1  pro- 
vides that  all  judgments  recovered  against  cer- 
tain named  officers  and  persons  for  money  col- 
lected and  received  in  a  fiduciary  capacity  and 
for  the  breach  of  any  official  duty  or  for  money 
or  other  articles  of  value  held  in  trust  for  an- 
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other  shall  be  collected  without  benefit  of  the 
valuation  or  appraisement  laws  of  the  state. 
The  act  concerning  promissory  notes  (Acts  18G1, 
p.  145,  1  Rev.  St.  1876,  p.  a36)  in  section  15 
provides  that,  when  any  instrument  of  writing 
made  within  the  state  or  elsewhere  containing 
a  promise  to  pay  money  without  relief  from 
valuation  or  appraisement  laws,  judgment  shall 
be  rendered  and  execution  had  accordingly.  A 
note  was  given  for  a  sum  of  money  and  the  ben- 
efit of  the  valuation  and  appraisement  laws 
was  waived  therein  as  also  in  a  mortgage  given 
to  secure  the  payment  of  the  note.  Heldf  that 
the  plaintiff  succeeding  in  the  action  on  the 
note  and  for  foreclosure  of  the  mortgage  wits 
entitled  to  a  judgment  to  be  executed  without 
relief  from  valuation  or  appraisement,  and  exe- 
cution should  have  been  had  thereon  according- 
ly.~Reily  v.  Burton,  71  Ind.  118. 

[u]     (flap.  1881) 

A  sheriff's  sale  of  real  estate  is  voidable, 
if  not  void,  if  made  without  appraisement,  if 
the  judgment  does  not  so  direct. — Stotsenburg  v. 
Stotsenburg,  75  Ind.  538. 

[v]  (Sup.  1883) 
After  a  levy  of  execution  an  appraisal  was 
made  of  $1,100,  "on  the  supposition  that  the 
title  to  said  lot  is  clear  of  incumbrances,  but  if 
there  are  any  liens  they  are  to  be  deducted  from 
the  above  value."  There  were  in  fact  liens  to 
the  amount  of  $2,500.  The  land  was  sold  for 
$1  to  the  judgment  plaintiff.  Held,  that  the 
sale  was  void  for  want  of  a  proper  appraisal, 
under  Rev.  St.  1881,  §§  737,  738,  requiring  the 
appraisers  to  report  the  value  of  the  property 
exclusive  of  incumbrances.— Stumph  v.  Reger, 
92  Ind.  286. 

[w]     (Sop.  1884) 

Under  Acts  1879,  p.  176,  providing  that 
where  a  junior  judgment  creditor,  after  redeem- 
ing from  a  sale  under  the  prior  judgment,  has 
sued  out  execution,  the  oflScer  "shall  proceed 
first  to  levy  on  and  sell  the  property  redeemed," 
the  oflScer  was  not  bound  to  make  an  appraise- 
ment of  the  rents  and  profits  of  the  property.— 
Taylor  v.  Morgan,  95  Ind.  456. 

[z]     (Sup.  1885) 
An  appraisement  of  lands  sold  under  exe- 
cution, being  properly  no  part  of  the  sheriflPs 
return,  when  returned,  is  not  even  prima  facie 
evidence.— Coan  v.  Elliott,  101  Ind.  275. 

[y]      (Svp.  1895) 

Under  Rev.  St  1894,  §  746  (Rev.  St. 
1881,  §  734),  providing  that  in  case  of  execu- 
tion sales  the  land  shall  be  appraised  at  its  cash 
value  at  the  time,  "deducting  liens  and  incum- 
brances," the  fact  that  the  appraisers,  after  fix- 
ing the  value  of  the  land  and  the  amount  of  the 
incumbrances,  failed  to  deduct  the  one  from 
the  other,  does  not  invalidate  the  sale. — Ross  v. 
Banta,  140  Ind.  120,  34  N.  E.  865,  39  N.  E. 
732. 

1  Bums'  Ann.  St.  1894,  {  744.  provides 
that  no  property  shall  be  sold  on  execution  for 


less  than  two-thirds  of  the  appraised  cash  value 
thereof.  Held,  that  it  is  only  what  remains  of 
the  appraised  cash  value  after  deducting  liens 
and  incumbrances  that  forms  the  basis  of  as- 
certaining what  is  the  two-thirds  of  the  ap- 
praised cash  value,  and  the  fact  that  the  ap- 
praisers stated  the  cash  value  and  the  incum- 
brances, but  did  not  state  the  balance,  was  im- 
material.— Id. 

W     (App.  1906) 

An  unimpeached  stipulation  in  a  note  that 
it  should  be  collectible  without  relief  from  val- 
uation or  appraisement  laws  entitles  plaintiff  to 
a  judgment  so  collectible.— Policy  v.  Pogue,  38 
Ind.  App.  678,  78  N.  E.  1051. 

Fob  Gases  from  Otheb  States, 

See  21  Cent.  Dig.  Execution,  |§  342-358» 

682. 
See,  also,  17  Cyc.  pp.  110^1111. 

§  142.  Amount   of   property   taken,    nnd 
exoeselTe  levy. 

Sale  in  parcels,  see  post,  §  224. 

[a]  (Sup.  1834) 

A  sale  of  100  acres  of  good  land  by  a 
sheriff  to  satisfy  an  execution  on  which  only 
$20  are  due  is  a  breach  of  duty,  and  will  be 
set  aside  by  a  suit  in  equity.— Reed  v.  Carter, 
3  Blackf.  376,  26  Am.  Dec  422. 

[b]  (Sup.  1836) 

Where,  on  an  execution  for  $80,  the  sher- 
iff sold  a  quarter  section  of  land  for  $567,  and 
conveyed  the  same  to  the  purchaser,  and  10 
years  thereafter  the  execution  defendant,  with- 
out showing  any  cause  for  his  delay,  objected 
to  the  sale  on  the  ground  of  excessive  levy,  the 
sale,  under  such  circumstances,  will  be  con- 
sidered as  made  in  good  faith,  and  will  not  be 
disturbed.— Doe  ex  dem.  Wilkins  v.  Rue,  4 
Blackf.  263,  29  Am.  Dec  368. 

[c]  (Sup.  1873) 

Where  real  estate  is  levied  on,  and  it 
can  be  divided,  it  is  the  duty  of  the  sheriff  to 
sell  only  so  much  as  may  be  necessary  to  satis- 
fy the  execution,  and  a  levy  on  a  larger  tract 
or  parcel  than  is  necessary,  and  the  advertise- 
ment thereof  for  sale,  cannot  be  objected  to  on 
the  ground  of  an  unreasonable  or  excessive 
levy.— Drake  v.  Murphy,  42  Ind.  82. 

[d]  (Snp.  1877) 

The  sale  by  a  sheriff  of  more  land  than  was 
necessary  to  satisfy  the  execution  rendered  the 
sale  voidable  merely,  and  not  void. — ^Weaver  v. 
Guyer,  59  Ind.  195. 

[e]  (Sup.  1895) 

There  is  no  law  requiring  a  sheriff  to  levy 
on  and  sell  more  of  the  execution  debtor's  prop- 
erty than  is  needed  to  satisfy  the  execution  in 
his  hands,  even  though  the  property  that  he  of- 
fers for  sale  is  jointly  incumbered  with  other 
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property  of  the  execution  debtor.— Ross  v.  Ban- 
ta,  34  N.  E.  865,  39  N.  E.  732,  140  Ind.  120. 

Fob  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  359-3C3. 
See,  also,  17  Cyc.  pp.  lil2-1114. 

$  143.  Irreg^ularities  and  objeotioiui  ai  to 
levy,  and  walTer. 
[a]     (Svp.  1881) 

One  who  directs  an  officer  to  levy  an  exe- 
cution on  property  designated  by  him  cannot 
complain  that  such  levy  is  made.— Murphy  y. 
Hill,  77  Ind.  129. 

Fob  Cases  fboh  Otheb  States, 

See  21  Cent.  Dig.  Execution,  {{  55,  364- 

367. 
See,  also,  17  Cyc  p.  1114. 

$  144.   Qnashinc  or  setting  aside  levy. 

Quashing  or  vacating  writ,  see  post,   {{   159- 
163. 

[a]  (Sap.  1837) 

Where  a  constable  levied  on  goods  of  the 
judgment  debtor  under  an  execution,  and  de- 
livered the  goods  to  the  creditor  for  safe-keep- 
ing, and  before  the  return  day  the  execution 
and  levy  were  set  aside,  and  the  creditor  re- 
fused to  deliver  the  goods  to  the  constable  on 
demand,  the  constable  was  not  entitled  to 
maintain  replevin  therefor  against  such  cred- 
itor, since  by  the  vacation  of  the  levy  he  lost 
all  property  rights  in  the  goods  which  he  had 
previously  acquired  by  the  levy.— Walpole  v. 
Smith,  4  Blackf.  304. 

[b]  (Svp.  1852) 

Where  land  is  to  be  sold  under  execution 
on  a  judgment  which  has  ceased  by  lapse  of 
time  to  be  a  lien  thereon,  the  proper  proceed- 
ing to  prevent  the  sale  is  by  motion  on  the  law 
side  of  the  court  to  have  the  levy  set  aside.— 
Stockwell   V.  Walker,  3  Ind.  384. 

Fob  Gases  fboh  Otheb  States, 

See  21  Cent.  Dig.  Execution,  |§  368-375. 
See,  also,  17  Cyc  pp.  1115,  1116. 

S 145.  Operation  and  effect  of  levy  In 
seneraL 

As  satisfaction,  see  post,  {§  351,  352. 
Effect    of   levy   on    right   to    issue   alias   writ 
against  joint  defendant,  see  ante,  §  99. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  |S  376-380. 
See,   also,  17  Cyc.  pp.  1116,  1117;    notes, 

27  L.  R.  A.  374,  1  L.  R.  A.  (N.  S.)  1062; 

note,  91  Am.  Dec.  313. 

f  146.  WalTer,  release,  or  abandonment, 
and  disoluurse  or  extinsnlshment 
of  levy  or  lien. 

As   affecting  subsequent  executions,    see   ante, 
i  il2. 


Consent  to  sale  by  assignee  in  bankruptcy,  see 
Bankbuptcy,  S  196. 

Discharge  of  replevin  bail  by  failure  to  main- 
tain levy,   see  post,  §  177. 

BIffect  of  appointment  of  receiver,  see  Receiv- 
ebs,  §  77. 

Loss  of  lien  by  delay  in  enforcing  execution, 
see  ante,  §  116. 

[a]  (Sap.  1845) 

After  A.  and  B.  had  exchanged  horses,  a 
fi.  fa.  against  the  former  was  delivered  to  the 
sheriff,  and  after  such  delivery  A.  and  B.  re- 
exchanged  the  horses.  The  sheriff  afterwards 
levied  the  execution  on  both  horses  as  A.'s 
property.  Held,  that  such  levy  was  not  a  re- 
linquishment of  the  lien  of  the  execution  on 
the  horse  originally  owned  by  B.— Johnson  v. 
McLane,  7  Blackf.  501,  43  Am.  Dec.  102. 

[b]  (Sap.  1879) 

An  execution  plaintiff  cannot  abandon  the 
levy  to  the  injury  of  third  persons.— McCabe 
V.  Goodwine,  65  Ind.  288. 

[c]  (Sap.  1879) 

A  judgment  creditor's  direction  to  the  con- 
stable holding  the  execution  to  delay  proceed- 
ings thereon  does  not  affect  the  lien  thereof, 
where  there  are  no  junior  liens  on  the  debtor's 
personal  property.— Griflin  v.  Wallace,  66  Ind. 
410. 

[d]  (Sap.  1881) 

A  sheriff  having  in  his  hands  a  senior  and 
junior  execution  has  no  power  to  discharge  the 
lien  of  the  junior  execution  after  making  a  sale 
of  the  land  under  the  senior  execution.— Neff 
V.  Hagaman,  78  Ind.  57. 

[e]  (Aptf .  1892) 

After  payment  of  a  portion  of  the  money 
due  on  an  execution,  hired  watchers  in  charge 
of  property  used  in  connection  with  a  brewery, 
which  had  been  levied  on,  were  discharged  by 
the  officer,  who  left  the  property  in  the  brew- 
ery, saying  nothing  about  relinquishing  his  pos- 
session. He  instructed  his  deputy  to  look 
after  the  property,  and  the  deputy  considered 
himself  custodian  for  the  officer.  Held  insuffi- 
cient to  show  an  abandonment  of  the  levy.— 
Brown  v.  Loesch,  3  Ind.  App.  145,  29  N.  E. 
450. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  §§  381^394, 

558. 
See,  also,  17  Cyc.  pp.  1117-1120. 

§  147.   Beftoration  of  levy  or  lien. 

[a]  (Sap.  1849) 
A  party  who  has  lost  a  lien  on  personal 
property  by  reason  of  the  issue  of  a  wrong  ex- 
ecution has  no  remedy  in  equity  to  have  his 
lien  restored  or  one  created.— Jeanes  v.  Ander- 
son, 1  Ind.  492,  Smith,  394. 

Fob  Cases  fboh  Otheb  States, 

See  21  Cent.  Dig.  Execution,  §S  395-397. 
See,  also,  17  Cyc.  p.  1121. 
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§  148.  Rights   of   offloer   am  to  property 
taken. 

[a]  (Sup.  1864) 

On  levy  of  an  execution,  an  oflScer, 
while  the  execution  remains  in  his  hands,  has 
such  a  special  property  in  the  goods  levied  up- 
on as  will  enable  him  to  maintain  replevin  for 
them  or  defend  the  possession  against  one  not 
an  owner.— Dunkin  v.  McKee,  23  Ind.  447. 

[b]  rApp.  1S92) 

A  sheriff  or  marshal  who  makes  an  au- 
thorized levy  on  goods  under  an  execution  or 
attachment  acquires  thereby  a  special  property 
in  the  goods  of  the  defendant  on  which  the  levy 
is  made,  and  is  entitled  to  the  possession  and 
control  of  the  property,  which  by  the  levy  is 
placed  in  the  custody  of  the  law. — Brown  v. 
Loesch,  29  X.  E.  450,  3  Ind.  App.  145. 

Fob  Cases  fboh  Other  States, 

See  21  Cent.  Dig.  Execution.  §§  398-401; 
47  Cent.  Dig.  Trover,  §§  127,  134. 

§  149.   Custody  and  oare  of  property. 

Allowing  property  to  go  to  waste  as  satisfac- 
tion of  execution,  see  post,  §  351. 

Liability  of  sheriff  or  constable  for  loss  of  or 
injuries  to  property,  see  Suebiffs  and  Con- 
stables, §  119. 

[a]  (Sap.  1880) 
An  oflScer  who  levies  an  execution  against 
a  mortgagor  upon  the  mortgaged  property  is, 
under  Code,  §§  436,  469,  entitled  to  its  pos- 
session, as  against  the  mortgagee,  although, 
by  the  terms  of  the  mortgage,  the  latter  is  to 
have  possession  in  case  the  property  is  levied 
upon. — Sparks  v.  Compton,  70  Ind.  393. 

[b]  As  against  the  mortgagee  an  officer  is 
entitled  to  the  possession  of  mortgaged  chat- 
tels for  the  purpose  of  making  a  sale,  under 
the  statute  authorizing  the  sale  of  such  chat- 
tels subject  to  the  mortgage  to  satisfy  an  exe- 
cution against  the  mortgagor.— (Sup.  1881)  Em- 
mons V.  Hawn,  75  Ind.  350;  (1884)  Foster  v. 
Bringham,  99  Ind.  505. 

[c]  (App.  1892) 

Where  property  subject  to  chattel  mort- 
gage is  levied  upon  by  a  creditor  of  the  mort- 
gagor, after  maturity  of  debt  the  officer  may, 
for  the  purpose  of  the  levying  sale,  take  pos- 
session of  the  property,  as  against  both  mort- 
gagor and  mortgagee. — Collins  v.  State  ex  rel. 
Hutchinson,  3  Ind.  App.  542,  30  N.  E.  12,  50 
Am.  St.  Rep.  298. 

Fob  Cases  fboh  Othxb  States. 

See  21  Cent.  Dig.  Execution,  $S  398-434. 
See,  also,  17  Cyc.  p.  1121. 

S  150.  DeliTery  of  property  to  bailee  or 
reoeiptor. 

[a]    (Sap.  1844) 
Where  horses  seized  on  execution  were  de- 
livered to  B.   by  the  constable  to  be  kept,   a 
tender  by  the   execution  debtor  to  B.   of  the 


amount  of  the  expense  of  keeping  the  horses, 
with  a  demand  for  their  surrender,  was  prop- 
erly refused.— Davis  v.  Crow,  7  Blackf.  129. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  §§  402-405. 
See,  also,  17  Cyc.  p.  1123. 

§151.  DeliTory  of  property  on  fortheoa- 
ins  or  deliTory  bond. 

Conveyance  to  indemnify  replevin  ball,  see 
Mortgages,  §  32. 

Effect  of  giving  delivery  bond  on  right  to  claim 
exemptions,  see  Exemptions,  §  93. 

Estoppel  by  recital  in  delivery  bond,  see  Es- 
toppel, S  22. 

Priority  of  claim  of  surety  against  receiver, 
see  Receivebs,  S  152. 

Reformation  of  bond,  see  Refobmation  of 
Instbuments,   §  11. 

Right  of  surety  to  subrogation  oq  payment, 
see  Subbogation,   S  7. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  $|  406-433. 
See,  also,  17  Cyc.  pp.  1124-1135. 

§  152.  —  In  general. 
[a]     (Sap.  1852) 

A  bond  for  delivery  of  property  levied 
on  under  execution  will  not  be  held  to  have 
been  fraudulently  procured  because  of  misrepre- 
sentations by  the  constable  of  the  obligor's 
liability  thereon,  and  its  not  being  read  or  ex- 
plained to  him,  it  not  appearing  that  the  ob- 
ligor was  an  illiterate  person,  or  that  he  had 
not  the  means  in  his  power  of  knowing  the 
truth.— May  v.  Johnson,  3  Ind.  449. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  ||  406,  407. 

§  153.  —  Requisites  and  snAeienoy  of 
bonds. 
[a]     (Sup.   1825) 
Though   St.  1823,  p.  84,  directs  that  the 
bond  shall  be  made  payable  to  the  officer  who 
levies  the  execution,  yet  a  bond   to  the  judg- 
ment creditor,  if  accepted  by  him,  is  valid  by 
the    common    law.— Thompson    v.    Wilson,    1 
Blackf.  358. 

[b]  Under  Rev.  St.  1888,  p.  279,  authoriiing  an 
officer  seizing  property  on  execution  to  release 
the  same  on  a  bond  being  given,  conditioned 
for  the  delivery  of  the  property,  at  the  time 
and  place  named  in  such  condition,  to  such  of- 
ficer, to  be  sold  according  to  law,  a  bond  condi- 
tioned for  the  delivery  of  goods  taken  under 
execution,  which  omitted  to  state  to  whom  the 
property  was  to  be  delivered,  was  sufficient, 
since  its  legal  effect  was  that  the  property 
should  be  delivered  to  the  officer.— (Sup.  1841) 
Eldridge  v.  Yantes,  6  Blackf.  72 ;  (1843)  Fitch 
V.  Schenck,  Id.  401. 

[c]     (Sup.  184S) 
A  forthcoming  bond,  given  to  prevent  the 
sale  of  property  seized  under  a  void  levy  of  ex- 
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wution,   is   void.— Miller  v.  Ashton,   7  Blackf. 
29. 

[d]  (Snp.  1849) 

An  execution  defendant  may  waive  the  in- 
sertion in  a  delivery  bond  executed  by  him  of 
the  provision  that  he  may  sell  the  goods  at 
private  sale,  as  prescribed  by  Rev.  St.  p.  1045, 
5  6,  and  the  bond  is  not  void  by  reason  of  such 
omission.— Patterson  v.  Brown,  1  Ind.  567, 
Smith,  288. 

[e]  (Sap.  1S59) 

Under  2  Rev.  St.  p.  139,  |  458,  providing 
that  the  sheriff,  before  he  delivers  property 
held  by  him  under  execution  to  the  defendant 
giving  a  bond,  shall  cause  it  to  be  appraised, 
and  the  defendant  may  sell  or  dispose  of  it, 
paying  the  oflScer  the  full  appraised  value 
thereof,  though  the  provisions  permitting  the 
defendant  to  dispose  of  the  property  should  be 
inserted  in  the  bond,  it  is  for  his  benefit,  so 
that,  if  he  signs  without  its  insertion,  it  is  a 
waiver  thereof,  and  the  bond  is  good. — Paul  v. 
Arnold,  12  Ind.  197. 

[f]  (Sup.  1874) 

In  an  action  on  a  delivery  bond,  where 
the  bond  is  made  payable  to  the  constable,  who 
has  levied  the  execution,  instead  of  to  the  ex- 
ecution plaintiff,  and  the  bond  shows  that  the 
execution  was  levied  in  favor  of  the  plaintiff, 
the  mistake,  aa  a  clerical  error,  may  be  cor- 
rected, and  the  bond  reformed  by  making  tlie 
execution  plaintiff  the  obligee  thereof.— Bell  v. 
Tanguy,  46  Ind.  49. 

[g]  (Sup.  1877) 

Under  2  Rev.  St.  1876,  p.  311,  {  790,  pro- 
viding that  no  written  undertaking  taken  by 
an  officer  in  the  discharge  of  the  duties  of  his 
office  shall  be  void  for  want  of  form  or  sub- 
stance, or  recital  or  condition,  nor  shall  the 
principal  or  surety  be  discharged,  but  they 
shall  be  bound  by  such  bond  to  the  full  extent 
contemplated  by  the  law  requiring  the  same, 
a  delivery  bond  given  to  secure  the  release  of 
personal  property  seized  under  an  execution 
payable  to  the  officer  holding  the  writs,  instead 
of  to  the  creditor,  is  not  invalid. — Koeniger  v. 
Creed,  58  Ind.  554. 

[h]     (App.  1893) 

An  error  in  a  delivery  bond  reciting  that 
certain  executions,  which  were  issued  by  two 
justices,  were  issued  by  only  one  of  them,  is  not 
fatal ;  Rev.  St.  1881,  §  1221,  providing  that  no 
bond  taken  by  any  officer  **shall  be  void  for 
want  of  form  or  substance  or  recital  or  con- 
dition."—Midland  R.  Co.  V.  Eller,  7  Ind.  App. 
216,  33  N.  B.  265. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  EiLecution,  §S  408-421, 

427. 
See.  also,  17  Cyc.  pp.  1124-1127. 


$154.  LiabUities  on  bonds. 

[a]  (Sup.  1843) 

It  is  no  defense  to  a  suit  on  a  delivery 
bond  that  the  officer  who  took  it  made  a  false 
and  fraudulent  representation  to  the  defend- 
ant respecting  the  time  when  the  property  was 
to  be  delivered,  and  that  the  bond  was  not  read 
to  or  by  the  defendant.— Seeright  v.  Fletcher,  (> 
Blackf.  380. 

[b]  (Sop.  1852) 

A  bond  for  delivery  of  property  levied  up- 
on under  execution  will  not  be  held  to  have 
been  fraudulently  procured  because  of  previous 
misrepresentations  by  the  constable  as  to  the 
obligor's  liability  thereon,  and  its  not  being- 
read  or  explained  to  him,  where  it  did  not  ap- 
pear, that  the  obligor  was  an  illiterate  person, 
or  that  he  had  no  means  of  knowing  the  truth. 
—May  V.  Johnson,  3  Ind.  449. 

[c]  (Sup.  1877) 

It  is  a  good  defense  to  an  action  on  a  de- 
livery  bond  given  to  secure  the  release  of  per- 
sonalty seized  under  executions  that  the  prop- 
erty levied  on  was,  at  the  time  of  the  levy  and 
the  execution  of  the  bond,  the  property  of  a 
third  person  who  has  since  taken  possession 
of  the  same.— Koeniger  v.  Creed,  58  Ind.  554. 

[d]  (App.  1893) 

In  an  action  on  a  delivery  bond,  defend- 
ant is  not  excused  from  a  subsequent  delivery 
by  the  fact  that  on  the  day  named  in  the  bond 
for  the  return  of  the  property  a  temporary  in- 
junction, procured  by  defendant,  was  in  force. 
He  could  not  thus  take  advantage  of  his  own 
wrongful  act.— Midland  R.  Co.  v.  Eller,  7  Ind. 
App.  210,  33  N.  E.  265. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §|  421-424. 
See,  also,  17  Cyc.  pp.  1129,  1130. 

§  155.  —  Actions  on  bondi. 

Competency  of  officer  levying  execution  as 
witness  to  show  value,  see  Witnesses,  §  111. 

Motion  to  make  pleading  more  definite  and 
certain,  see  Pleading,  §  367. 

[a]  (Svp.  182S) 

In  debt  on  a  bond  for  the  delivery  of  goods 
taken  on  execution  which  had  issued  against 
a  judgment  debtor  and  his  replevin  surety,  and 
on  judgment  on  demurrer  for  plaintiff,  the 
measure  of  damages,  if  they  did  not  exceed  the 
penalty  of  the  bond,  was  the  amount  due  on 
the  original  judgment,  with  interest  and  costs; 
but  the  assessment  cannot  exceed  the  penalty. 
—McCoy  V.  Elder,  2  Blackf.  183. 

[b]  (Sop.  1832) 

An  omission  to  aver  the  value  of  the  prop- 
erty in  a  declaration  on  a  delivery  bond  is  not 
cause  for  a  general  demurrer.— Hawkins  v. 
Johnson,  3  Blackf.  46. 

Alleging  as  a  breach  that  the  property  was 
not  delivered  on  the  day  specified  in  the  con- 
dition, nor  at  any  other  time  since  the  delivery 
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bond  was  executed,  is  sufficient  on  general  de- 
uaaurrer.— Id. 

[c]  In  an  action  on  a  delivery  bond,  the  ex- 
ecution defendant  is  liable  on  the  bond  for 
enough  to  satisfy  the  execution  and  10  per  cent, 
additional:— (Sup.  1833)  Mitchell  v.  Denbo,  3 
Blackf.  259 ;  (1879)  Hunter  v.  Brown,  68  Ind. 
22d. 

[d]     (Sap.  1840) 

In  debt  on  a  delivery  bond,  a  plea  that 
the  defendants  have  always  been,  and  still  are, 
ready  to  deliver  the  goods  according  to  the  con- 
dition of  the  bond,  is  bad.— English  v.  Finicey, 
5  Blackf.  298. 

In  debt  on  a  delivery  bond,  the  plea  was 
that  the  defendants  delivered  the  goods  on  the 
day,  at  the  place,  and  to  the  constable  in  the 
condition  of  the  bond  mentioned.  A  replica- 
tion in  denial  was  held  sufficiently  certain. 
-Id. 

[e,  f]  Where  a  bond  for  the  delivery  of  proper- 
ty under  execution  was  conditioned  for  the  de- 
livery of  the  property  at  a  time  and  place 
named  therein,  but  omitted  to  state  "to  whom" 
the  property  was  to  be  delivered,  a  declaration 
on  such  bond  which  did  not  aver  that  the  prop- 
erty had  not  been  delivered  to  the  sheriff  was 
fatally  defective.— (Sup.  1841)  Eldridge  v. 
Yantes,  6  Blackf.  72 ;  (1843)  Fitch  v.  Schenck, 
Id.  401. 

[g]     (Sup.  1845) 

In  debt  on  a  delivery  bond,  the  condition 
recited  the  fieri  facias,  but  not  the  judgment 
The  pleas  were  no  consideration,  that  the  bond 
was  obtained  by  fraud,  covin,  and  misrepre- 
sentation, and  payment  of  the  judgment  be- 
fore the  execution  issued.  Held,  on  general  de- 
murrer, that  the  pleas  were  good.— Atkinson  v. 
Starbuck,  7  Blackf.  420. 

[h]    (Sup.  1846) 

In  debt  on  a  delivery  bond,  a  plea  relying 
-on  the  agreement  of  the  plaintiff,  dispensing 
with  the  defendant's  performance  of  the  con- 
dition of  the  bond,  is  bad. — Woodruff  v.  Dob- 
bins, 7  Blackf.  582. 

[i]     (Snp.  1846) 

In  an  action  on  a  delivery  bond,  a  dec- 
laration setting  up  a  judgment  in  favor  of  two 
of  the  plaintiffs,  but  none  in  favor  of  the  third, 
was  fatally  defective,  since  it  must  show  a 
prima  facie  legal  title  in  all  of  them  to  sue. — 
Strange  v.  Lowe,  8  Blackf.  243. 

In  an  action  on  a  delivery  bond,  the  dec- 
laration must  set  out  a  judgment,  etc.,  and  an 
execution,  showing  that  the  sheriff  was  au- 
thorized to  seize  the  property  and  take  the 
bond.— Id. 

[J]    (Sup.  1849) 
In  an  action  on  a  delivery  bond,  the  dam- 
ages   allowed   by  statute   (Rev.    St.   p.    745,   § 
38G)  do  not  authorize  damages  being  given  for 
ihe  costs  recovered   in   the  suit  in  which   the 


bond  was  given.— Patterson  v.  Brown,    1  Ind. 
567,  Smith,  288. 

[k]     (Svp.  1857) 

Where  L.  and  T.  recovered  judgments 
against  M.  at  the  same  time,  and  the  sheriff 
simultaneously  levied  upon  personal  property  of 
M.,  who  executed  a  joint  delivery  bond,  with 
a  surety,  but  upon  the  day  appointed  refused 
to  deliver  the  property,  whereupon  the  sheriff, 
with  his  executions,  returned  the  bond  for- 
feited, it  was  held  that  L.  and  T.  were  prop- 
erly joined  in  an  action  upon  the  bond. — Mand- 
love  y.  Lewis,  9  Ind.  194. 

[1]  (Sup.  1877) 
Where  a  delivery  bond  is  executed  to  se- 
cure the  release  of  personal  property  which 
has  been  seized  on  several  executions  having 
the  same  priority,  against  the  same  execution 
debtor,  and  in  favor  of  different  execution  cred- 
itors, the  latter  may,  on  a  breach  of  its  con- 
dition, maintain  a  joint  action  on  the  bond.— 
Koeniger  v.  Creed,  58  Ind.  554. 

[m]     (Sup.  1879) 

Where  a  delivery  bond  given  by  a  defend- 
ant in  execution  specifies  the  time  and  place 
for  the  delivery  of  the  property  which  is  the 
subject  of  the  bond,  the  sheriff  need  not  make 
any  demand  at  said  time  and  place  as  a  prereq- 
uisite to  an  action  on  the  bond.— Hunter  v. 
Brown,  68  Ind.  225. 

The  allegation,  in  an  action  on  a  delivery 
bond,  that  the  execution  defendant  had  failed 
to  **pay  the  cash  value"  of  the  property,  which 
had  been  duly  appraised,  was  equivalent  to  an 
allegation  of  his  failure  to  pay  the  **appraised 
value."— Id. 

A  complaint  on  a  delivery  bond,  alleging 
that  **said  execution  remains  unsatisfied,"  suf- 
ficiently shows  that  it  is  unpaid.— Id. 

[n]    (App.  1893) 

Where  an  execution  defendant  gives  a 
delivery  bond  to  enable  it  to  retain  possession 
of  certain  property  levied  on  under  execution, 
and  also  unsuccessfully  seeks  to  enjoin  the  sale 
of  such  property  under  the  levy,  on  the  disso- 
lution of  a  temporary  restraining  order  granted 
pending  appeal  from  the  refusal  of  the  injunc- 
tion, if  defendant  fails  to  return  the  property, 
the  execution  creditor  may  sue  on  the  bond 
without  waiting  for  the  expiration  of  the  time 
within  which  defendant  may  move  for  a  re- 
hearing of  the  appeal.— Midland  R.  Co.  v.  Eller, 
7  Ind.  App.  216,  33  N.  E.  265. 

In  an  action  on  a  delivery  bond  given  in 
proceedings  under  an  execution,  the  complaint 
must  show  valid  judgments  in  favor  of  the  sev- 
eral plaintiffs,  and  allegations  merely  that  each 
ot  the  plaintiffs  ''recovered  judgment,"  and 
that  afterwards  executions  issued,  were  insuf- 
ficient, as  not  being  equivalent  to  the  require- 
ment under  Rev.  St.  S  369,  providing  that  it 
shall  be  sufficient  to  allege  that  judgment  was 
"duly  given  or  made." — Id. 
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Rev.  St.  1881,  I  1518,  provides  that  **in 
suits  on  a  delivery  bond  the  amount  due  on 
the  execution,  if  the  property  is  worth  so  much, 
(if  not,  the  value  of  the  property,)  and,  in  both 
cases,  ten  per  cent,  in  addition,  shall  be  the 
measure  of  damages."  Held,  that  the  10  per 
cent,  is  recoverable  on  the  amount  due  on  the 
execution,  and  not  on  the  principal  alone.— Id. 

In  an  action  on  a  delivery  bond  given  to 
a  constable  by  the  execution  creditor,  it  is  not 
necessaiy  that  the  bond  should  be  indorsed  "For- 
feited," as  provided  by  Rev.  St.  1881,  {  747, 
for  bonds  given  to  sheriffs.— Id. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §{  425-433 ; 

8  Cent.   Dig.  Bonds,  §  145. 
See,  also,  17  Cyc.  pp.  1131-1133. 


V.    STAT,  QUASHING,  VACATING.  AND 
BEUEF  AGAINST  EXECUTION. 

'Conveyance  to  indemnify  replevin  bail,  see 
Mortgages,  |  32. 

In  justice's  court,  see  Justices  of  the  Peace, 
§  135. 

Laws  relating  to  stay  of  execution  as  impair- 
ing obligation  of  contract,  see  Constitu- 
tional Law,  §  179. 

^lortgage  given  to  stay  execution,  see  Mort- 
gages, §  25. 


$  158.   Stay  of  ezeontion. 

Capacity  of  married  women  to  execute  bond 
for  stay  on  execution,  see  Husband  and 
Wife,  §  87. 

Creditor's  direction  to  delay  proceedings  as 
discharging  lien,   see  ante,  |  146. 

Liabilities  on  bonds,  see  post,  §  177. 

•On  judgment  against  personal  representative, 
see  Executors  and  Administrators,  § 
454. 

Remedy  by  stay  as  preventing  relief  in  equity, 
see  post,  §  171. 

Sale  on  credit  where  unable  to  furnish  se- 
curity for  stay,  see  post,  §  227. 

Subrogation  of  surety  on  bond  to  stay  execu- 
tion to  rights  of  judgment  creditor,  see  Sub- 
rogation, §  36. 

Suspension  of  lien  by  direction  to  delay  levy, 
see  ante,  §  112. 

Validity  of  statute  authorizing  body  execution 
after  expiration  of  stay,  see  post,  §  422. 

[al    (8np.  1S40) 
A   judgment    rendered   before    October    1, 
1839,  could  not  be  replevied  under  the  statute 
of  1840.— Conaway  v.  Conaway,  5  Blackf.  471. 

[b]    (Swp.  1843) 

It  is  no  objection  to  a  replevin  bond  that, 
in  reciting  the  judgment  on  which  it  is  predi- 
cated, it  omits  a  credit  entered  on  the  judg- 
ment—Doe ex  dem.  Surge  v.  Cunningham,  6 
Blackf.  430. 


[c]  (Svp.  1860) 

An  agreement  of  the  maker  of  a  note  to 
pay  it,  without  relief  from  the  stay  laws,  does 
not  authorize  a  judgment  without  stay  of  exe- 
cution.—Develin  V.  Wood,  2  Ind.  102. 

[d]  (Sup.  1860) 

Under  Rev.  St.  pp.  737,  738,  a  recog- 
nizance indorsed  on  an  execution  and  duly  re- 
turned to  the  clerk's  office  has  the  force  and 
effect  of  a  judgment,  upon  which  an  execution 
may  issue.— Doe  ex  dem.  Ingram  y.  Allen,  2 
Ind.  166. 

[e]  (Sup.  1860) 

To  give  a  surety  the  benefit  of  the  statute 
of  1839  relative  to  stay  of  execution,  the  judg- 
ment and  execution  must  show  that  he  was  a 
surety.— State  v.  Williams,  2  Ind.  175. 

[f]  (Sap.  1861) 

The  fact  that  a  recognizance  for  a  stay  of 
execution  was  not  written  immediately  under 
the  entry  of  judgment,  as  required  by  statute, 
furnished  no  sufficient  ground  for  setting  it 
aside,  as  the  statute  was  directory  only.— Wil- 
liams V.  Beisel,  3  Ind.  118. 

A.  B.  recovered  a  judgment  in  the  Lagrange 
circuit  court  against  C.  D.,  and  in  the  vacation 
of  the  court  immediately  following,  one  E.  F. 
acknowledged  himself  replevin  bail  for  the  stay 
of  execution  thereon,  as  follows:  *'A.  B.  v.  C. 
D.  Comes  now  E.  F.,  and  acknowledges  him- 
self replevin  bail  and  security  for  the  payment 
of  the  above  judgment  at  the  expiration  of  the 
time  allowed  by  law  for  the  stay  of  execution. 
[Signed]  E.  F."  This  entry  was  entitled  in  the 
same  manner  as  the  judgment,  but  several  en- 
tries intervened  on  the  order  book  between  it 
and  the  entry  of  judgment  E.  F.,  over  five 
years  after  he  had  executed  the  recognizance, 
moved  to  set  it  aside  as  void.  Held,  that  the 
recognizance  was  substantially  in  the  form  re- 
quired by  the  statute.— Id. 

[g]  (Sup.  1854) 

After  the  expiration  of  the  period  allowed 
by  law  for  the  stay  of  execution,  an  entry  of 
replevin  bail  then  made  has  not  the  force  of  a 
judgment,  and  will  not  support  an  execution.— 
Osbom  V.  May,  5  Ind.  217. 

[h]     (Sap.  1854) 

Acts  1840,  p.  49,  §  3,  permitting  a  further 
stay  on  existing  executions,  being  constitutional, 
a  party  who  had  entered  himself  replevin  bail 
for  such  additional  stay,  and  against  whom  a 
fi.  fa.  was  issued  after  the  expiration  of  the 
six  months  allowed  by  the  former  existing  law, 
was  entitled  to  injunction  restraining  the  sale.— 
Strong  V.  Daniel,  5  Ind.  348. 

[1]    (Sap.  1856) 

A  record  entry  will  not  operate  as  a  valid 
recognizance  of  replevin  bail,  unless  it  show 
upon  its  face  that  it  is  such.— Montgomery  v. 
Pierson,  7  Ind.  97. 

That  a  judgment  creditor  does  not  object 
to  the  terms  of  an  entry  made  by  a  third  per- 
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son  on  the  order  book  by  which  the  latter  ac- 
knowledged himself  secured  for  the  payment  of 
the  judgment  debt  and  submitted  to  a  stay  of 
execution  until  the  expiration  of  a  year  from 
the  date  of  entry  was  not  a  waiver  of  an  objec- 
tion that  the  entry  was  insuflScient  as  a  re- 
cognizance of  replevin  bail. — Id. 

A  judgment  having  been  rendered  February 
25,  1840,  a  third  person  appeared  before  the 
clerk  on  March  12,  1840,  and  executed  a  writ- 
ing under  seal  on  the  order  book  by  which  he 
acknowledged  himself  secured  for  the  judgment 
debt,  interest,  and  cQsts  accrued,  accruing,  and 
to  accrue  within  12  months  from  and  after  the 
first  of  March,  1840.  Held,  that  the  writing 
was  not  a  recognizance  of  replevin  bail  under 
Rev.  St.  1838.— Id. 

[J]     (Sop.  1859) 

Though  the  defendant  in  a  judgment  of 
foreclosure  rendered  for  the  full  amount  due 
and  to  become  due  is  entitled  to  a  stay  on  each 
installment  as  it  becomes  due  on  entering  the 
proper  replevin  bail,  an  order  providing  "that, 
upon  replevin  bail  being  given  for  the  amount 
of  the  first  note  and  interest  thereon,  and  costs, 
no  further  bail  or  stay  be  required  until  further 
demand  be  made  in  the  premises/'  is  not  er- 
roneous, since  under  such  order,  when  any  in- 
stallment becomes  due,  previous  ones  having 
been  paid,  defendant  will  be  entitled  to  give  re- 
plevin bail  for  the  installment  and  thereby  stay 
the  execution.— Allen  v.  Parker,  11  Ind.  504. 

[k]     (Sup.  187A5) 

A  complaint  alleged  that  A.  recovered  a 
judgment  against  B.  and  the  defendant,  and 
the  court  found  that  the  defendant  was  the 
surety  of  B.,  and  ordered  that  the  property  of 
B.  should  be  first  exhausted,  and  that  the  judg- 
ment should  not  be  replevied  unless  the  replevin 
bail  would  undertake  to  discharge  the  judgment 
if  it  could  not  be  made  from  the  property  of 
B. ;  that  B.  was  then  insolvent  and  left  the 
state,  and  an  execution  issued,  and  the  defend- 
ant requested  the  plaintiff  to  become  his  re- 
plevin bail ;  that  plaintiff  offered  to  loan  him 
the  money,  but  the  defendant  declined,  alleging 
that  he  desired  to  delay  the  execution  plain- 
tiff; and  the  plaintiff,  then,  in  ignorance  of 
the  special  order  in  the  case,  became  replevin 
bail,  and,  relying  upon  the  fraudulent  repre- 
sentations of  the  defendant,  did  not  read  the 
instrument,  believing  it  to  be  the  ordinary  ob- 
ligation of  a  surety;  that  an  execution  was 
afterward  issued,  and  he  was  compelled  to  pay 
the  judgment,  and  he  demandecl  judgment  for 
the  amount  against  the  defendant.  It  was 
shown  on  the  trial  by  the  record  that  judgment 
was  taken  in  the  case  against  B.  and  the  de- 
fendant by  default,  and  no  issue  of  suretyship 
was  made,  nor  was  there  objection  to  bail  be- 
ing given.  Hcld^  that  the  finding  of  the  court 
and  order  as  to  execution  and  replevin  bail  were 
irregular.— La idla  v.  Loveless,  40  Ind.  211. 


[1]  (Svp.  1881) 
2  Rev.  St.  1876,  p.  190,  |  385,  providing 
that  the  party  confessing  judgment  shall  at  the 
time  make  affidavit  that  the  debt  is  just  and 
owing,  and  that  such  confession  was  not  made 
for  the  purpose  of  defrauding  creditors,  does  not 
require  any  affidavit  in  connection  with  the  con- 
tract and  entry  of  replevin  bail,  as  such  bail  is^ 
for  the  payment  of  the  debt  of  another  already 
in  judgment  and  excluding  inquiry  concerning 
the  validity.— Ensley  v.  McCorkle,  74  Ind.  240. 

Under  Rev.  St.  187G,  p.  202,  §  421,  provid- 
ing that  the  bail  for  stay  of  executions  may  be 
taken  and  approved  by  the  clerk,  and  recogni- 
zance entered  of  record,  at  any  time  before  the 
term  of  stay  of  execution  expired,  there  being  no 
formal  approval,  or  attestation  of  such  entry,  re- 
quired by  the  clerk,  it  is  sufficient  proof  of  the 
clerk's  approval  where  such  entry  stands  upon 
the  docket— Id. 

[m]    (Svp.  1881) 

Under  Rev.  St.  1881,  §§  090,  691,  697,  pro- 
viding that  a  recognizance  "shall  be  for  the 
payment  of  the  judgment,  interest,  and  costs,"  a 
recognizance  of  replevin  bail  for  less  than  the 
whole  of  the  judgment.  Interest,  and  costs  U 
void.— Sterne  v.  McKinney,  79  Ind.  578. 

[n]     (Sup.  1881) 

Under  Rev.  St  1876,  {  420,  providing  that 
undertakings  in  recognizance  shall  be  for  the 
payment  of  the  judgment,  interest,  and  costs,  a 
judgment  debtor  must  comply  substantially  with 
the  provisions,  and  cannot,  by  procuring  bail 
for  one-half  the  amount  of  a  judgment  against 
him,  obtain  a  stay  of  execution.— Vincennes  Nat 
Bank  v.  Cockrum,  80  Ind.  355;  Same  t.  Har- 
grove, Id.  3G4. 

[o]      (Svp.  1895) 

An  ex  parte  order  of  court  procured  by  the 
clerk  forbidding  the  issuance  of  an  execution  on 
a  judgment  procured  by  plaintiff  without  notice 
or  service  of  process  on  him  was  void  as  to  him. 
— Curran  v.  Abbott  40  N.  E.  1091,  141  Ind. 
492,  50  Am.  St.  Rep.  337. 

[p]      (App.  1900) 

Where  a  debtor,  to  delay  the  collection  by 
his  creditor  of  his  claim,  causes  another  to  bring 
an  action  against  his  creditor,  wherein  he  (the 
debtor)  is  joined  as  a  garnishee,  he  is  not  en- 
titled to  a  stay  of  execution,  without  bail,  on  a 
judgment  against  him,  and  in  favor  of  his  cred- 
itor, in  an  action  brought  by  the  latter  against 
him  subsequent  to  the  garnishment  proceedings, 
pending  the  determination  of  the  action  wherein 
garnishment  was  issued,  to  the  extent  of  the 
amount  claimed  by  the  plaintiff  in  the  garnishee 
proceedings,  where  the  judgment  exceeds  that 
amount.— Nevian  v.  Poschinger,  55  N.  E.  1033, 
23  Ind.  App.  695. 

Fob  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Execution.  (§  442-465. 
See,   also,   17   Cyc.   pp.  1135-1151;    notes, 

13  Am.  Dec.  493,  49  Am.  Dec.  513 ;  note, 

127  Am.   St.  Rep.  707. 
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§  159.  Qvashiiis  or  Taoatins  writ. 

Opening  or  vacating  sale,  see  post,  §$  246-254. 
Quashing  or  setting  aside  levy,  see  ante.  I  144. 
Kemedy  by  motion   to  set  aside  as  preventing 
relief  in  equity,  see  post,  §  171. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution.  §§  46G-483. 
See,    also,    17   Cyc.    pp.    1152-1163;    note, 
15   Am.   Dec.   92. 

{  162.  JuHsdiotion. 

[a]     (Svp.  18o9) 
Where  the  setting  aside  of  an  execution  is 
all  the  relief  to  which  a   party  is  entitled,  it 
must  be  asked  for  in  a  court  of  law.— Murphy 
V.  Blair,  12  Ind.  184. 

PoR  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §  472. 
See,  also,  17  Cyc.  p.  1157. 

•§  163.  —  Prooeedinss   and   determina- 
tion. 

[a]  (Svp.   1820) 

Notice  of  a  motion  to 'quash  an  execution 
must  be  given  to  the  opposite  party;  and,  if 
allowed  without  notice,  the  d^ision  will  be  re- 
versed.—Cline  V.  Green,  1  Blackf.  53. 

[b]  (Svp.  1862) 

In  a  proceeding  to  set  aside  an  execution, 
the  execution  is  not  the  foundation  of  the  ac- 
tion, in  the  contemplation  of  the  Code,  requir- 
ing a  copy  to  be  filed  with  the  complaint.— Ful- 
ler V.  Indianapolis  &  C.  R.  Co.,  18  Ind.  91. 

[c]  (Sap.  1895) 

Where  a  motion  by  the  sureties  on  a  re- 
plevin bond  to  quash  an  execution  issued  on 
a  judgment  rendered  on  the  bond,  on  the  ground 
that  they  were  not  liable  on  the  bond,  is  denied, 
they  cannot  again  question  their  liability  there- 
on.—Parker  V.  Obenchain,  140  Ind.  211,  39  N. 
E.  809. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  E:xecution,  (§  473-483. 
See,  also,  17  Cyc.  pp.  1157-1163. 

{  169.  Injunction. 

See  Judgment,  §  887. 

Appellate  jurisdiction  of  actions  to  enjoin,  see 
Courts,  g  220(2). 

As  constituting  collateral  attack  on  judgment, 
see  Judgment,  §  521. 

Conclusiveness  of  adjudication,  see  Judgment, 
§  735. 

Elqui table  relief  against  judgment,  see  Judg- 
ment,  §S   403-4G7. 

E)ito]^)el  of  surety  in  replevin  bail  to  set  up 
invalidity  of  statute,  see  Constitutional 
Law,  I  43. 

In  justice's  court,  see  Justices  op  the  Peace, 
§  135. 

Jurisdiction  of  one  state  court  to  enjoin  col- 
lection of  execution  issued  by  another  state 
court,  see  Courts.  |  480. 


Right  of  action  by  administrator  of  replevin 
bail,  see  Executors  and  Administrators, 
§  129. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  5H97-539. 
See,   also,    17   Cyc.    pp.    1109-1197;     note, 
30  L.  R.  A.  98,  104,  105,  125;   note,  Ul 
Am.  St.  Rep.  97. 

i  170.  — —  In  general. 

[a]  (Sap.  1872) 
To  obtain  an  injunction  to  prevent  the  levy 
of  an  execution,  it  must  be  shown  that  the  exe- 
cution is  in  the  hands  of  an  officer,  who  threat- 
ens or  is  about  to  levy  it  illegally.— Elson  v. 
O'Dowd,  40  Ind.  300. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  ||  497,  519; 
30  Cent.  Dig.  Judgm.  §§  78C,  789. 

§171.  — —  Grounds. 

[a]  (Sap.  1822) 

An  execution  improvidently  issued  will  be 
stayed  on  motion  at  law,  and  chancery  will  not 
interfere  unless  it  be  until  the  motion  can  be 
made.— Lasselle  v.   Moore,  1  Blackf.   226. 

[b]  (Sap.  1834) 

A  sale  of  complainant*s  personal  property 
under  an  execution  against  a  third  person  will 
not  be  enjoined  unless  the  remedy  at  law,  in 
damages  is  shown  to  be  inadequate.— Henderson 
v.  Bates^  3  Blackf.  460. 

[c]  (Sap.  1846) 

Where  an  execution  has  been  issued  on  a 
judgment  and  levied  on  real  estate,  and  third 
persons  enter  themselves  replevin  bail  in  the 
case 'on  the  order  book  of  the  circuit -court,  if 
the  recognizance  of  bail  is  objectionable,  the 
third  persons'  remedy  is  by  motion,  on  the  law 
side  of  the  court,  to  set  it  aside,  and  not  by 
injunction  against  an  execution  issued  thereon. 
— Waynick  v.  Connelly,  8  Blackf.  75. 

[d]  (Sap.  1852) 

Upon  a  bill  in  chancery  by  a  replevin  bail 
to  enjoin  the  proceedings  upon  an  execution 
which  had  been  levied  on  property  of  the  com- 
plainant, on  the  ground  that  a  prior  execution, 
issued  on  the  judgment,  had  been  levied  on  prop- 
erty of  the  principal,  a  bond  for  the  delivery 
of  the  property  forfeited,  and  a  judgment  re- 
covered against  the  principal  and  surety  on  the 
bond  upon  which  an  execution  had  been  issued, 
and  a  part  of  the  judgment  collected,  but  not 
credited,  it  was  held  that  the  proper  remedy 
was  to  have  made  a  motion  in  the  circuit  court 
to  set  aside  the  execution.— Cline  v.  Lowe,  3 
Ind.  527. 

[e]  (Sap.  1853) 

Rev.  St.  1843,  c.  46,  S  130.  provides  that 
"no  injunction  shall  be  granted  to  stay  pro- 
ceedings after  judgment"  unless  the  complain- 
ant files  a  bond  in  a  penalty  sufficient  to  pay 
the  judgment.     Section  1.33  declares  that  in  all 


ThiM  Digest  ia  compiled  on  the  Key-Nnmber  Syatem. 


^""  •^^^eX^c5t5^ 


§  171 


EXECUTION,  V. 


[4  Ind.  Dig.— Page  768] 


§171 


cases  not  specified  in  the  preceding  sections  the 
party  obtaining  an  injunction  shall  give  a  bond 
in  such  a  penalty  as  the  court  may  require. 
Held  that,  where  the  complainant  sought  an  in- 
junction against  the  levy  of  execution  on  prop- 
erty not  subject  thereto,  the  amount  of  the 
bond  was  governed  by  the  latter  section,  and 
might  be  less  than  the  amount  of  the  judgment, 
since  the  complainants  were  not  seeking  a  stay 
of  execution,  but  merely  to  prevent  the  levy  of 
execution  on  property  not  subject  thereto. — 
State  Bank  v.  Macy,  4  Ind.  362. 

[f]  (Sap.  1854) 

A  purchaser  of  land  under  a  junior  judg- 
ment, on  which  the  lien  of  a  prior  judgment  ex- 
isted, may  have  the  sale  of  the  land  purchased 
by  him  enjoined  until  the  other  property  of  the 
debtor,  levied  upon  to  satisfy  the  prior  judg- 
ment, has  first  been  exhausted*.— Russell  y. 
Houston,  5  Ind.  180. 

[g]  (Sop.  1854) 

A  bill  in  equity  will  lie  to  enjoin  a  sale  on 
an  execution,  obtained  by  a  creditor  of  A.  and 
levied  upon  what  was  claimed  to  be  his  interest 
in  the  estate  of  his  father,  who  had  died  intes- 
tate, leaving  real  estate,  but  who,  before  his  de- 
cease, had  made  an  advancement  to  A.  exceeding 
what  would  have  been  his  portion  of  his  father's 
estate.— Dyer  v.  Armstrong,  5  Ind.  437. 

[hi     (Svp.  1864) 

When  execution  is  issued  upon  an  errone- 
ous judgment  of  the  Supreme  Court,  the  remedy 
of  the  aggrieved  party  is  not  by  injunction  in 
the  common  pleas,  but  by  motion  in  the  Su- 
preme Court  to  set  aside  the  judgment  and  exe- 
cution.—Macy  V.  Lloyd,  23  Ind.  60, 

[i]  An  owner  of  land  has  a  right  to  enjoin  its 
sale  upon  a  judgment  rendered  against  another 
person.— (Sup.  1866)  Davis  v.  Clark,  26  Ind. 
424,  89  Am.  Dec.  471;  (1885)  Petry  v.  Am- 
brosher,  100  Ind.  510. 

[j]  Where  an  execution  has  been  issued  on  a 
judgment  which  is  confessedly  right  as  to  part 
of  its  amount,  the  execution  defendant  cannot 
enjoin  the  collection  thereof,  without  first  pay- 
ing or  tendering  the  part  admitted  to  be  right.— 
(Sup.  1870)  Baragree  v.  Cronkhite,  33  Ind.  192; 
(1886)  Russell  v.  Cleary,  105  Ind.  502,  6  N.  B. 
414. 

[k]     (Sop.  1874) 

An  injunction  will  be  granted  to  restrain  a 
sheriff  from  selling  property  sold  by  an  execu- 
tion defendant,  after  the  issuing  of  the  exe- 
cution, until  other  property  of  the  defendant 
subject  to  execution  shall  be  Exhausted ;  but  it 
will  not  be  granted  on  the  ground  that  the  sher- 
iff, since  the  sale,  has  wrongfully  permitted  the 
execution  defendant  to  remove  from  the  state 
and  sell  other  property  subject  to  the  lien  of  the 
execution.— Sidener  v.  White,  46  Ind.  588. 

[1]      (Sop.  1875) 
An   agreement  of  a  judgment  creditor   to 
make  one-half  of  the  judgment  out  of  the  prop- 


erty of  the  judgment  debtor,  if  the  replevin  bail 
will  pay  one-half  of  the  judgment,  if  without 
any  other  consideration,  is  not  binding  on  the 
judgment  creditor,  and  the  collection  by  execu- 
tion of  the  residue  of  the  judgment  will  not  be 
enjoined.-^Smith  v.  Tyler,  51  Ind.  512. 

[m]     (Sup.  1878) 

A.  brought  an  action  against  B.  for  the  re- 
covery of  certain  lands,  and  obtained  judgment 
Afterwards  an  order  was  granted,  setting  aside 
the  judgment  and  granting  the  defendant  a  new 
trial,  on  subsequent  payment  of  the  costs  accru- 
ed ;  A.  making  no  objection  thereto  during  sev- 
eral subsequent  terms  of  the  court  A.  having 
taken  out  an  execution  on  such  vacated  judg- 
ment, and  begun  a  new  action  for  the  recovery 
of  the  lands,  B.  brought  a  suit  to  obtain  an  in- 
junction restraining  A.  from  proceeding  under 
such  execution.  Heldt  that  the  injunction 
should  be  granted. — Marsh  y.  Prosser,  64  Ind. 
293. 

[n]  (Sup.  1879) 
A  junior  judgment  creditor,  who  has  bought 
certain  land  of  his  debtor  at  an  execution  sale, 
cannot  enjoin  a  senior  judgment  creditor  from 
selling  the  same  land  on  execution,  unless  be 
shows  that  the  debtor  owns  other  property,  or 
that  the  senior  creditor  has  acted  so  as  to  pre- 
vent him  from  levying  on  said  land. — Wood  v. 
Rice,  68  Ind.  320. 

[0]     (Sap.  1879) 

Where  executions  were  levied  on  defend- 
ant's land  in  his  lifetime  and  it  was  advertised 
for  sale,  his  widow  cannot  maintain  a  suit  to 
enjoin  such  sale,  as  2  Rev.  St.  1876,  p.  222,  ex- 
pressly provides  that  her  interest  shall  not  pass 
by  such  sale,  and  hence  she  cannot  be  injured 
thereby.— Mead  v.  McFadden,  68  Ind.  340. 

[p]     (Sup.  1880) 

A  complaint  alleging  that  plaintiffs  con- 
tracted with  a  certain  water  company  to  re- 
pair a  dam  belonging  to  the  company  in  con- 
sideration of  the  right  to  collect  water  rents 
until  they  should  be  reimbursed  for  the  expense 
of  the  repairs,  and  further  averring  that  a  judg- 
ment had  been  recovered  against  the  water  com- 
pany, which  judgment  had  been  assigned  to  de- 
fendants whose  creditors  threatened  to  enforce 
the  judgment,  and  praying  for  an  injunction 
restraining  enforcement  of  the  judgment  until 
plaintiffs*  claim  was  satisfied,  stated  a  cause  of 
action. — Monticello  Hydraulic  Co.  v.  Loughry, 
72  Ind.  562. 

[q]  (Sap.  1881) 
Where  a  judgment  debtor  conveyed  land 
which  was  subject  to  the  lien  of  the  judgments 
and  then  died,  the  grantees  were  not  entitled 
to  interfere  with  the  creditor's  collection  of  the 
judgments,  but  were  only  entitled  to  protect 
themselves  by  paying  the  judgment  lien  and  be- 
coming subrogated  to  the  rights  of  the  judg- 
ment creditor.— Decker  v.  Gilbert,  80  Ind.  107. 
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[r]  (Sup.  1882) 
A  complaint  in  a  claimant's  suit  to  enjoin 
an  execution  sale,  alleging  a  judgment  and  exe- 
cution thereon  in  the  hands  of  the  sheriff,  is 
good  on  demurrer  for  want  of  facts,  though  it 
fails  to  show  that  the  execution  debtor  has  a 
color  of  title  to  the  land,  since  a  sale  would 
cloud  comp]ainant*s  title.— First  Nat.  Bank  of 
Knightstown  v.  Deitch,  83  Ind.  131. 

[rr]     (Sup.  1882) 

A  vendor's  lien  is  in  no  way  affected  by  a 
judgment  lien.  Therefore  a  vendor,  having  a 
lien,  cannot  enjoin  a  sale  under  the  execution 
obtained  on  the  judgment.  His  rights  remain 
the  same  after  as  before  such  sale.— Messmore 
V.  Stephens,  83  Ind.  524. 

[s]  (Svp.  1883) 
In  an  action  on  a  note,  the  court,  after 
making  its  finding  in  favor  of  defendant,  per- 
mitted plaintiff  to  dismiss.  Defendant  appealed 
from  the  dismissal,  and  the  judgment  was  re- 
versed. The  trial  court  afterwards  rendered 
judgment  on  its  findings  in  favor  of  defendant. 
Pending  the  appeal,  and  before  reversal,  plain- 
tiff brought  a  second  action  on  the  same  note 
and  recovered  judgment  JTeZeJ,  that  a  failure 
of  defendant  to  apply  for  a  stay  of  proceedings 
in  the  second  action  until  the  appeal  was  deter- 
mined in  the  first  was  not  such  negligence  as 
disentitled  him  to  an  injunction  against  the  en- 
forcement of  the  judgment  in  the  second  action. 
—Walker  v.  Heller,  90  Ind.  198. 

[t]  (Svp.  1884) 
A  complaint  to  enjoin  a  sale  under  execu- 
tion, alleging  that  plaintiff  in  execution  had 
receipted  the  same,  and  that  the  judgment  had 
been  paid  in  full  and  returned  satisfied  three 
years  before  complainant  bought  the  land  and 
took  possession,  held  suflScient— Whitehill  v. 
Fauber,  97  Ind.  169. 

[u]  The  owner  of  land  upon  which  a  sheriff 
is  about  to  levy  on  an  execution  obtained  in  a 
suit  to  which  he  was  not  a  party  may  have  the 
levy  enjoined,  as  likely  to  cloud  his  title.— (Sup. 
1884)  Bishop  v.  Moorman,  98  Ind.  1,  49  Am. 
Rep.  731;  (1899)  Zimmerman  v.  Makepeace,  52 
N.  E.  992,  152  Ind.  199. 

[V]     (Sap.  1888) 

Injunction  will  lie  to  arrest  the  sale  of 
plaintiff*8  land  on  execution  issued  against  a 
third  person,  and  the  execution  creditor  cannot 
raise  the  objection  that  the  bill  fails  to  state 
a  cause  of  action  because  it  alleges  that  the 
debtor  has  no  interest  in  the  land,  and  there- 
fore the  sale  will  not  affect  the  owner's  title. 
— Scobey  v.  Walker,  114  Ind.  254,  15  N.  B. 
674. 

[w]    (S«p.l890) 

Where  there  is  no  pretense  that  a  creditor 
is  threatening  to  levy  on  land  not  liable  to  exe- 
cution, there  is  no  ground  for  an  injunction.— 
Ke-tuc-e-mun-guah  v.  McCIure.  122  Ind.  541, 
23  N.  E.  1080,  7  li.  R.  A.  782. 


[w]     (Sap.  1890) 

The  collection  of  an  execution  issued  on 
a  judgment  for  costs  will  not  be  enjoined  on 
the  ground  that  the  execution  is  for  a  larger 
sum  than  the  costs,  as  taxed,  where  it  does 
not  appear  that  the  judgment  debtor  has  paid, 
not  only  the  amount  of  costs  as  taxed,  but  alsa 
interest  on  the  same,  since  a  judgment  for 
costs  bears  interest— Eaton  v.  Markley,  12(>- 
Ind.  123,  25  N.  E.  150. 

[z]    (Sap.  1893) 

Equity  will  not  interfere  to  restrain  a  sale 
under  execution  of  personal  property  belonging 
to  a  person  other  than  the  judgment  debtor,  un- 
less such  property  has  a  special  value,  render- 
ing compensation  in  damages  impossible,  or  ' 
such  sale  would  result  in  consequential  dam- 
ages, or  the  claim  of  one  party  involves  or  de- 
pends on  some  equitable  interest  or  feature; 
Rev.  St  1881,  $  1266,  providing  an  adequate 
remedy  in  other  cases  for  recovering  possession 
of  such  property.— Allen  v.  Winstandly,  135. 
Ind.  105,  34  N.  E.  699. 

[y]    (Sap.  1894) 

The  fact  that  a  person  who  fraudulently 
obtained  a  judgment  incurred  expense  in  the 
issuance  of  an  execution  on  such  judgment  does 
not  estop  the  judgment  defendant  to  enjoin  such 
execution.— Brake  v.  Payne,  37  N.  E.  140,  137 
Ind.  479. 

[«]      (Sap.  1905) 

Injunction  will  not  lie  to  prevent  the  sale 
of  shares  of  stock  in  a  corporation  on  execution 
where  it  is  not  made  to  appear  that  the  proper- 
ty is  of  any  peculiar  value  to  the  plaintiff,  or 
that  the  threatened  sale  will  cause  the  plain- 
tiff any  irreparable  damage.— Boone  v.  Vaa 
Gorder,  74  N.  E.  4,  164  Ind.  499,  108  Am.  St 
Rep.  314. 

Burns'  Ann.  St  1901,  {  735,  provides  that 
shares  of  stock  in  any  corporation  may  be  lev- 
ied on  and  sold  in  the  county  where  the  oflSce 
and  books  of  the  corporation  are  kept,  that  the- 
sheriff  shall  transfer  the  stock  subject  to  the 
rights  of  the  corporation,  that  the  shares  levied 
on  shall  be  bound  by  the  execution  from  the 
time  of  the  levy,  and  that  the  levy  shall  consti- 
tute a  lien  on  the  stock  from  the  time  of  the 
levy.  Section  5059,  relating  to  manufacturing 
and  mining  corporations,  provides  that  the 
stock  shall  be  deemed  personal  estate.  Held, 
that  as  the  purchaser  on  an  execution  sale  ac- 
quires only  the  title  of  the  registered  owner, 
subject  to  any  valid,  existing  title  of  an  equi- 
table owner  of  which  the  purchaser  has  notice 
at  the  time  of  the  sale,  an  equitable  owner  of 
a  stock  certificate  in  a  manufacturing  and 
mining  corporation  is  not  entitled  to  enjoin  a 
levy  and  sale  on  execution  by  attaching  cred- 
itors of  the  registered  owner.- Id. 

For  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Execution,  $S  497-518 ; 

30  Cent.  Dig.  Judgm.  §S  794,  795,  813, 

825. 
See,    also,   17  Cyc.   pp.   1181-1183;     note. 

30  L,  R.  A.  136. 
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S  172.  ^»  Aotlons  to  reftrain  ezeoutioa. 

Admissibility  of  communications  between  hus- 
band and  wife,  see  Witnesses,  §  190. 

Application  of  laches  in  general,  see  Equity, 
§  75. 

Burden  of  proof  to  overcome  answer  in  equity, 
see  Equity,  |  346. 

Defects  in  pleading  cured  by  subsequent  plead- 
ing, see  Pleading,  §  403. 

Filing  execution  or  copy  thereof  with  plead- 
ing, see  Pleading,  §  308. 

[a]  (Sop.  1839) 

On  judgment  in  the  Martin  county  court, 
fieri  facias  issued  directed  to  the  sheriff  of 
Orange  county,  and  was  there  levied  on  the 
•defendant's  goods.  Defendant  filed  a  bill  in 
chancery  in  the  circuit  court  of  Orange  county 
showing  these  facts,  and  praying  that  the  pro- 
ceedings on  the  execution  might  be  enjoined, 
«tc.  Hcldf  that  the  court  in  which  the  bill  was 
filed  had  no  jurisdiction  of  the  cause.— Porter 
V.  Meriam,  5  Blackf.  8G. 

[b]  (Sop.  1S53) 

Equity  will  not  interfere  to  restrain  pro- 
<'eedings  for  the  enforcement  of  a  judgment  at 
law,  except  in  a  case  of  emergency,  where  an 
execution  has  issued  in  vacation  and  a  levy 
4ind  sale  are  threatened,  in  which  case  a  tem- 
porary injunction  may  be  granted  to  restrain 
the  proceedings  until  the  next  term  to  give  the 
party  an  opportunity  to  make  his  application 
to  the  court  that  rendered  the  judgment  to 
<?orrect  the  alleged  mistake  therein.— Cooper  v. 
Butterfield,  4  Ind.  423. 

[c]  (Sap.  1864) 

Where,  in  an  action  on  an  injunction  bond 
given  in  proceedings  to  enjoin  enforcement  of 
an  execution,  it  was  shown  that  the  obligor  on 
the  bond  had  purchased  the  property  from  the 
■debtor  after  the  issuance  of  execution,  evi- 
dence was  admissible  to  show  that  at  the  time 
of  purchasing  the  property  the  obligor  had 
told  the  debtor  that,  if  he  would  sell  the  prop- 
erty and  leave  the  state,  he  would  not  need  to 
pay  the  judgment,  as  such  evidence  was  a  part 
of  the  transaction,  and  tended  to  throw  light 
on  the  nature  of  the  obligor's  claim  to  the  prop- 
erty.—Starr  V.  Cass,  23  Ind.  458. 

[d]  (Sap.  1865) 

A  complaint  for  an  injunction  to  restrain 
the  sale  under  an  execution  of  certain  property 
of  the  plaintiff  on  the  ground  that  the  plain- 
tiff had  received  a  mortgage  of  it  from  the 
execution  defendant,  the  property  not  being 
subject  to  be  taken  on  execution,  had  fore- 
closed the  same,  and  had  purchased  the  proper- 
ty at  the  foreclosure  sale,  need  not  contain 
copies  of  the  judgments,  executions,  returns, 
and  the  sheriff's  deed.— Ilall  v.  Hough,  24  Ind 
273. 

[e]  (Sop.  1866) 

A  grantor  of  real  estate  conveyed  by  deed, 
with  full  covenants  of  warranty,  has  such  an 
interest  in  restraining  the  sale  of  the  land  on 


an  execution  issued  upon  a  judgment  against 
a  prior  grantor,  alleged  to  have  been  paid,  as  to 
make  him  a  proper  party  plaintiff  to  a  suit  in« 
stituted  for  that  purpose.  His  liability  to  bis 
grantee  is  in  danger  of  becoming  fixed  by  the 
sale  under  the  execution.— McCul loch's  Adm'r  v. 
HoUingsworth,  27  Ind.  115. 

[f]  (Sap.  1872) 

In  proceedings  by  plaintiff  to  enjoin  an 
execution  against  him  because  the  judgment 
had  not  been  entered  or  read  and  signed,  it  i;* 
not  error  on  defendant's  motion  to  order  the 
entry  of  the  judgment,  and  to  read  and  sifin 
it,  though  under  2  Gav.  &  H.  St  p.  9,  S  22, 
no  process  can  issue  on  a  judgment  until  it 
shall  have  been  read  and  signed  by  the  judge. 
—Kent  V.  Ii^illenlove,  38  Ind.  522. 

[g]  (Sap.  1873) 

A  complaint  for  an  injunction  alleged  that 
B.  had  recovered  judgment  against  the  com- 
plainant and  a  turnpike  company,  upon  which 
execution  had  been  issued;  that  the  sheriff 
had  levied  the  execution  on  the  house  and  lot 
of  the  complainant,  it  being  his  homestead  and 
dwelling  house;  and  that  at  the  time  of  the 
levy,  and  before,  the  complainant  and  the 
turnpike  company  agreed  to  give  up  a  toll 
house  to  be  levied  on  for  the  satisfaction  of  the 
execution.  Held,  that  the  complaint  was  bad 
for  not  alleging  that  the  toll  house  belonged  to 
the  execution  defendants,  or  to  one  of  them,— 
Alexander  v.  Mullen,  42  Ind.  398. 

[h]  (Sap.  1874) 
A  complaint  by  A.  to  enjoin  the  sheriff 
from  selling  property  alleged  to  be  held  in  trust 
by  B.,  on  execution  against  B.,  should  by 
averments  set  forth  the  judgment  and  execu- 
tion under  which  the  alleged  sale  is  about  to 
be  made  with  suflJcient  particularity  to  give 
color  of  right  in  the  sheriff  to  make  the  levy 
and  sale,  and  should  sufllciently  show  color  of 
right  to  the  property  in  the  person  alleged  to 
be  such  trustee.- Trueblood  v.  HoUingsworth, 
48  Ind.  537. 

To  a  complaint  to  enjoin  a  sheriff's  sale 
of  property  levied  upon  under  execution,  the 
execution  need  not  be  made  an  exhibit— Id. 

[i]  (Sap.  1879) 
In  an  action  to  enjoin  sale  of  goods  seized 
on  an  execution  issued  in  the  name  of  a  judg- 
ment plaintiff  after  his  death  without  appoint- 
ment of  any  administrator  or  executor,  held, 
that  an  answer  was  sufllcient  which  averred 
that  he  died  free  from  debt,  leaving  his  widow 
his  only  heir;  that  after  the  execution  bad 
issued,  and  a  partial  payment  been  made 
thereon,  he  had  extended  the  time  of  pay- 
ment on  the  judgment  debtor's  agreement  that 
successive  executions  might  remain  in  the 
hands  of  the  sherjff.  as  a  lien  on  the  property; 
that  after  his  death  said  agreement  was  con- 
tinued by  the  widow,  partial  payment  made  to 
her,  and  delivery  bonds  executed  by  the  debtor 
as  each  execution  issued ;  that  the  debtor  had 
become   insolvent,    and    had   no   other  leviable 
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property :  and  that  an  administrator  had  been 
appointed  since  the  filing  of  the  complaint- 
Egbert  T.  Mercer,  66  Ind.  305. 

U]    (Svp.  1882) 

In  an  action  to  enjoin  the  sale  of  real  es- 
tate on  execution  on  the  ground  that  the  effect 
of  the  sale  would  be  to  cloud  the  plaintiffs  ti- 
tle, a  complaint  which  alleges  a  judgment  and 
an  execution  thereon  in  the  hands  of  the  sheriff 
suflBciently  shows  color  of  right  in  the  sheriff 
to  make  the  levy  and  sale.— First  Nat  Bank  of 
Knightstown  y.  Deitch,  83  Ind.  131. 

In  such  action,  the  complaint  need  not 
show  color  of  title  to  the  lands  in  the  execution 
defendant. — Id. 

In  sucb  action,  allegations  of  the  complaint 

that  on  the day  of ,  187—,  plaintiff 

was  and  ever  since  has  been  the  owner  of  the 

land  in  question,  that  on  the day  of , 

1878,  the  judgment  on  which  the  sale  was  about 

to  be  made  was  obtained  and  that  on  the 

day  of ,  187—,  the  execution  was  issued  to 

show  that  plaintiff  may  have  been  the  owner 
of  the  land  either  before  or  after  the  rendi- 
tion of  the  judgment,  and  rendered  the  com- 
plaint demurrable  for  failure  to  aflSrmatively 
show  that  plaintiff  had  a  good  cause  of  action. 
—Id. 

[k,I]  (Svp.1882) 

An  allegation  that  a  defendant  did  not 
appear  to  an  action  in  which  judgment  was 
rendered  against  him,  and  had  no  summons 
served  on  him  to  appear,  is  insuflScient  to  give 
jurisdiction  to  enjoin  enforcement  of  the  judg- 
ment by  execution,  since  there  was  failure  to 
show  that  there  was  no  return  of  service  of 
summons.- Krug  v.  Davis,  85  Ind.  309. 

[m]    (Svp.  1883) 

In  a  suit  by  a  husband  and  wife  to  re- 
strain a  sale  of  land  under  an  execution  against 
the  husband  on  the  ground  that  the  land,  which 
was  originally  the  property  of  the  husband's 
father,  was  in  certain  partition  proceedings  con- 
veyed to  the  husband  and  wife  as  tenants  by 
entirety,  an  allegation  that  the  heirs  *'parti- 
tioned  the  lands  among  themselves  by  their 
several  deeds  thereto**  showed  that  the  parti- 
tion was  not  by  parol,  and  therefore  the  objec- 
tion that  the  pleading  showed  a  parol  partition 
by  which  the  husband^s  interest  was  acquired 
by  him  in  severalty  before  the  deed  was  exe- 
cuted to  him  and  his  wife  was  untenable.— 
Sedgwick  v.  Tucker,  90  Ind.  271. 

Where  a  creditor  of  a  husband  sought  to 
sell  under  execution  land  conveyed  as  an  estate 
in  entirety  to  husband  and  wife  in  certain  par- 
tition proceedings,  it  appeared  that  two  deeds 
had  been  made  to  the  husband  and  wife,  and 
that  there  was  a  mistake  in  the  description  of 
the  lands  in  the  first  deed,  and  that  the  second 
deed  on  which  they  relied  for  title  was  execut- 
ed to  correct  the  mistake,  neld,  that  the  first 
deed  was  admissible  in  an  action  to  enjoin  the 


enforcement  of  the  execution  as  a  link  in  the 
chain  of  title.— Id. 

[n]     (Sap.  1884) 

A.  filed  a  complaint  against  the  sheriff, 
and  alleged  that  he  purchased  B.*s  laud  prior 
to  the  issuance  of  an  execution  to  satisfy  a 
judgment  against  B. ;  that  the  execution  was 
returned  without  sale,  and  subsequently  a  ven- 
ditioni exponas  was  issued  without  praecipe 
under  which  the  sheriff  was  about  to  sell  tho 
land.  Held^  that  a  judgment  perpetually  en- 
joining a  sale  of  the  land  was  erroneous,  and  a 
motion  to  modify  it  so  as  to  merely  enjoin  a 
sale  under  the  vend.  ex.  should  be  sustained.- 
Berry  v.  Nichols,  96  Ind.  287. 

[o]     (Svp.  1884) 

In  a  suit  to  restrain  a  sheriff  from  sell- 
ing lands  owned  by  complainant  under  execu- 
tion issued  on  a  judgment  rendered  against  an- 
other person  the  execution  plaintiffs  were  prop- 
er, if  not  necessary,  parties,  for  they  were  the 
real  parties  in  interest,  and  it  was  proper  to 
bring  them  into  court  for  the  purpose  of  final- 
ly determining  the  controversy.— Bishop  t. 
Moorman,  98  Ind.  1,  49  Am.  Rep.  731. 

[p]     (Sup.  1887) 

A  party  who  claims  as  owner  or  mortga- 
gee of  land  levied  on  under  a  judgment  which 
is  not  a  lien  on  it  may  maintain  a  suit  for  in- 
junction.—Shanklin  V.  Sims,  11  N.  E.  32,  110 
Ind.  143. 

Under  Code,  {  608  (Rev.  St  1881),  the 
lien  of  a  judgment  on  land  ceases  at  the  ex- 
piration of  10  years,  unless  the  collection  of 
the  judgment  is  restrained  by  an  injunction ; 
and,  to  take  the  case  out  of  the  statute,  the 
injunction  must  be  against  the  enforcement 
of  the  judgment,  and  not  simply  an  injunction 
by  a  third  person  restraining  the  judgment 
plaintiff  from  selling  a  tract  of  land  not  own- 
ed by  the  judgment  debtor.— Id. 

[q]    (Svp.  1888) 

A  complaint  alleged  that  the  owner  of  land 
conveyed  it  by  warranty  deed,  containing  a 
condition  that  the  grantee  should  pay  to  the 
grantor  the  sum  of  $50  on  the  1st  day  of  March 
of  each  year  for  and  during  the  term  of  the 
grantor's  natural  life,  and  that,  in  case  of 
failure  so  to  do  for  the  period  of  three  con- 
secutive years,  the  grantor  might  revoke  the 
conveyance  by  recomputing  the  amount  thereto- 
fore paid,  and  by  executing  and  placing  upon 
record  a  written  declaration  revoking  the  deed 
upon  the  recording  of  which  declaration,  etc., 
the  conveyance  was  to  be  null  and  void,  and 
the  title  was  to  revert  to  the  grantor ;  that  the 
grantee  wholly  failed  to  make  any  payments  as 
required  by  the  deed,  and  that  the  grantor  had 
demanded  of  him  more  than  once  a  year,  each 
year,  after  the  date  of  said  deed;  that  he 
made  payment  of  the  money  due  on  account  of 
the  provisions  of  the  deed.  It  was  further 
averred  that,  while  the  grantee  so  held  the  ti- 
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tie,  a  certain  company  recovered  judgment 
against  him  jupon  which  execution  had  been  is- 
sued, and  that  the  sheriff  had  levied  upon  and 
advertised  the  land  conveyed  to  such  grantee 
by  the  grantor  for  sale,  and  that  the  sale  was 
fixed  for  a  certain  date.  Held  that,  if  the 
grantor  waived  the  performance  or  became  in 
any  way  estopped  to  assert  a  forfeiture,  such 
facts  must  be  made  to  appear  by  answer.— 
Royal  v.  Aultman  &  Taylor  Co.,  19  N.  E. 
202,  116  Ind.  424,  2  L.  R.  A.  526. 

[r]    (Sup.  1891) 

Equity  will  not  entertain  a  bill  by  a  rail- 
road company  to  enjoin  a  constable  from  sell- 
ing a  locomotive  on  execution,  when  it  is  not 
alleged  that  the  judgment  is  invalid,  or  that 
it  was  not  rendered  for  a  debt  justly  due,  or 
that  the  company  is  unable  to  pay  the  same.— 
Midland  R.  Co.  v.  Stevenson,  130  Ind.  97,  29 
N.  E.  385. 

[8]  (Sup.  1892) 
The  complaint  in  an  action  to  enjoin  an 
execution  sale  of  land  must  contain  a  descrip- 
tion of  the  land ;  and  reference  to  an  exhibit 
said  to  be  attached  to  the  complaint,  and  to 
contain  a  description  of  the  land,  is  not  suffi- 
cient—Armstrong V.  Farmers'  Nat.  Bank  of 
Frankfort,  130  Ind.  508,  30  N.  E.  605. 

[t]  (Sop.  1893) 
In  an  action  to  enjoin  a  sale  of  land 
under  execution  against  one  Jacob  B.  Buroker, 
where  the  petition  alleges  that  plaintiff  pur- 
chased the  land  at  a  sale  by  the  executors  of 
the  will  of  Joshua  Buroker,  who  died  seised, 
it  states  sufficient  facts  to  confer  title  on  plain- 
tiff, and  it  will  not  be  presumed  against  the  ti- 
tle so  alleged  that  the  execution  debtor  was  a 
son  of  testator,  and  that  he  was  not  a  party  to 
the  proceeding  by  the  executors  to  sell  the  land, 
and  therefore  the  petition  is  not  demurrable  on 
the  ground  that  it  thus  appears  that  the  inter- 
est, by  descent  or  devise,  of  such  son  was  not 
diverted  by  the  executor's  sale. — Ooldthait  v. 
Walker,  134  Ind.  527,  34  N.  E.  378. 

[u]      (Svp.  1896) 

In  an  action  to  enjoin  an  execution  based 
on  a  mere  finding  of  indebtedness,  it  was  not 
necessary  that  the  complaint  should  allege  that 
plaintiff  did  not  owe  the  debt— Sare  v.  Butch- 
er, 40  N.  E.  749,  141  Ind.  146. 

[V]      (App.  1901) 

Where  a  mortgage  foreclosure  decree  is 
for  plaintiff  for  less  than  $1,000,  and  judgment 
is  rendered  on  the  cross  bill  of  defendant  A. 
against  the  mortgagor,  which  judgment  is  jun- 
ior to  plaintiff's  judgment,  and  A.  enters  re- 
plevin bail  to  prevent  a  sale  of  the  mortgaged 
premises  by  plaintiff,  which  gives  plaintiff  a 
lieu  on  unincumbered  real  estate  of  the  value 
of  $10,000,  an  execution  sale  of  the  land  under 
the  judgment  in  favor  of  A.  is  not  an  injury 
to  plaintiff  that  will  authorize  an  injunction 
restraining  the  sale.- Covert  t.  Bray,  60  N.  E. 
709,  26  Ind.  App.  671. 


Fob  Cases  fboh  Other  States, 

See  21  Cent.  Dig.  E^xecution,  ff  519-539; 

30  Cent.  Dig.  Judgm.  S  892. 
See,   also,    17  Cyc   pp.   1184-1196;    note, 

30  L.  R.  A.  119. 

§177.   LiabiUties  on  bondi. 

Appraisement  before  sale  of  property  of  prin- 
cipal on  execution  in  favor  of  surety,  see 
ante,  S  141. 

Motion  to  quash  execution  against  replevin 
bail,  see  ante,  {  163. 

Persons  entitled  to  question  constitutionality 
of  statute  relating  to,  see  Constitutional 
Law,   §  43. 

Restraining  execution  against  replevin  bail,  see 
ante,  S  171. 

Right  of  action  against  execution  debtor  and 
replevin  bail  to  cancel  receipt  and  revive 
judgment  on  failure  of  purchaser  to  pay,  see 
post,  §  233. 

Right  of  administrator  of  replevin  bail  to  en- 
join execution  on  lands  of  intestate,  see  Ex- 
ecutors AND  Administbators,  §  129. 

Right  of  replevin  bail  to  control  execution 
against  principal,  see  ante,  S  121. 

Right  of  replevin  bail  to  redeem  from  sale, 
see  post,  §  293. 

Right  of  replevin  bail  to  surplus  proceeds 
of  sale  of  debtor's  property,  see  post,  i  327. 

Stay  of  execution  against  bail,  see  ante,  {  ir)8. 

[a]  (Sup.  1825) 

Under  St.  1817,  p.  44,  providing  that  a 
joint  execution  may  issue  at  the  proper  time 
against  the  principal  on  a  replevin  bail  and 
surety,  scire  facias  may  issue  against  them 
in  order  to  have  such  execution.— Lewis  v.  Oliv- 
er, 1  Blackf.  412. 

[b]  (Sup.  1828) 

A  joint  execution  may  issue  against  a 
judgment  debtor  and  his  replevin  surety.— Mc- 
Coy V.  Elder,  2  Blackf.  183. 

[c]  A  person,  by  becoming  bail  on  a  replevin 
bond  in  execution,  makes  himself  a  Joint  debt- 
or with  his  principal. — (Sup.  1841)  Camaban  v. 
Brown,  6  Blackf.  93 ;  (1857)  Hutching  t.  Ban- 
na, 8  Ind.  533. 

[d]  (Svp.  1841) 

After  a  judgment  in  the  circuit  court  in 
a  personal  action  had  been  replevied,  the  prin- 
cipal died,  and  within  a  year  of  his  death 
a  fi.  fa.  was  issued  on  the  judgment  against 
the  principal  and  the  bail,  describing  the  latter 
as  replevin  bail.  Heldf  that  the  fi.  fa.,  though 
nominally  against  the  principal  and  bail,  for 
the  sake  of  conforming  to  the  judgment,  conld 
be  enforced  only  against  the  latter,  on  account 
of  the  death  of  the  principal.— Camahan  t. 
Brown,  6  Blackf.  93. 

[e]  (Snp.  1846) 

A  sci.  fa.  by  an  administrator  to  have  exe- 
cution against  replevin  bail  entered  on  a  judg- 
ment in  favor  of  the  intestate  need  not  alle^ 


l.liia  Diseat  ia  compiled  on  the  Key-Nnmber  Syatem.    Foil  ezplana^OK^  see  PAS«  ^ 


§  177 


[4Iiid.Dlff.— Page  771] 


EXECUTION,  V. 


S  177 


that  the  judgment  had  been  revived.— Smith  v. 
Smith,  8  Blackf.  59. 

[f]  (Sap.  1846) 

A  creditor  having  separate  judgments 
against  two  defendants  on  their  joint  and  sev- 
eral notes,  issued  a  fi.  fa.  on  the  judgment 
against  the  first  defendant,  which  was  levied 
on  real  estate.  While  the  execution  was  in  the 
sheriff^s  hands,  a  third  party  entered  into  a 
recognizance  on  the  order  book  of  the  court. 
Held  that  the  creditor  had  his  election  to  col- 
lect his  money  by  execution  on  the  recognizance, 
if  valid,  or  by  an  execution  on  a  judgment 
against  the  execution  defendant. — Waynick  v. 
CJonnelly,  8  Blackf.  75. 

[g]  (Sap.  1846) 

An  entry  of  bail  for  the  stay  of  execution, 
made  after  the  judgment  has  ceased  to  be  re- 
pleviable,  cannot  be  the  foundation  of  an  exe- 
cution, as  such  stay  is  purely  statutory,  and 
the  requirements  must  be  strictly  followed. — 
Taylor  v.  Sanford,  8  Blackf.  169. 

[h]  (Sap.  1848) 
A  replevin  bond,  executed  according  to 
Rev.  St.  1831,  p.  240.  §  14,  to  stay  execution  on 
a  judgment  of  the  circuit  court  of  the  United 
States,  is  a  lien  on  land  of  the  obligor  con- 
tracted to  be  sold,  and  for  which  a  part  of  the 
purchase  money,  but  not  the  whole,  has  been 
paid,  and  the  conveyance  of  which  has  not  been 
made  at  the  time  of  filing  such  bond.— Simpson 
V.  Niles,  1  Ind.  196,  Smith,  104. 

[i]  (Sap.  1851) 
The  revival  of  a  judgment  against  the  prin- 
cipal, by  scire  facias  issued  against  him  alone, 
does  not  release  the  replevin  bail,  and  on  a  sec- 
ond fi.  fa.  the  creditor  is  entitled  to  execution 
against  both  principal  and  bail.— Stockwell  v. 
Walker,  3  Ind.  215. 

[J]  (Sap.  1^59) 
Under  Rev.  St.  1838,  a  replevin  bail  was 
required  to  obtain  a  judgment  before  he  could 
have  an  execution;  but  he  might  have  judgment 
on  motion  when  the  original  judgment  was  ren- 
dered.—Coon  V.  Brown,  13  Ind.  150. 

[k]     (Sap.  1864) 

A  judgment  was  rendered  by  confession  in 
favor  of  plaintiff  against  defendant  on  an  ac- 
count for  a  specified  sum,  and  on  a  bill  of  ex- 
change for  a  specified  sum,  and  in  respect  to 
the  latter  sum  it  was  directed  that  the  sum 
should  be  collected  without  appraisement.  An 
execution  was  issued  on  the  judgment  and  the 
property  of  defendant  levied  on.  At  the  sug- 
gestion of  the  constable,  who  held  the  execution, 
defendant  indorsed  on  it  his  consent  that  the 
constable  should  sell  under  it  without  appraise- 
ment, which  was  done,  and  plaintiff  became  the 
purchaser.  Hcldf  in  an  action  on  the  replevin 
bond,  that  an  instruction  to  the  effect  that  the 
sale  was  void  for  want  of  appraisement  was 
properly  refused  because  it  ignored  the  consent 
of  defendant  to  the  sale.— Stockwell  v.  Byrne, 
22  Ind.  6. 


[1]  (Sap.  1864) 
In  a  suit  on  a  replevin  bond  for  a  failure 
to  return  the  property  as  stipulated,  an  answer 
alleging  that,  after  the  property  had  been  de- 
livered to  defendant  by  the  officer  on  the  same 
day,  one  of  the  plaintiffs  violently  and  forcibly 
took  it  out  of  his  possession  and  deprived  him 
of  the  possession  thereof,  wherefore  he  could 
not  make  return  thereof,  is  perhaps  sufficient  to 
bar  a  recovery  for  the  value  of  the  property  or 
sufficient  in  mitigation  of  damages,  but  does  not 
state  facts  sufficient  to  bar  an  action.— Story  v. 
O'Dea,  23  Ind.  326. 

[ml  A  recognizance  of  replevin  bail  obtained 
by  the  fraud  of  the  judgment  defendant  will  be 
binding,  unless  there  is  also  fraud  on  the  part 
of  the  judgment  plaintiff.— (Sup.  1871)  Lepper 
V.  Nuttman,  35  Ind.  384 ;  (1878)  Vincennes  Nat. 
Bank  y.  Cockrum,  64  Ind.  229. 

[n]  (Sap.  1873) 
A  creditor  who  has  a  levy  on  land  of  de- 
fendant in  execution,  if  made  a  party  to  an  ac- 
tion to  enforce  a  superior  mortgage  lien,  must 
use  reasonable  diligence  to  protect  his  levy; 
and  if  he  negligently  fails  to  make  a  proper  de- 
fense against  a  pretended  superior  lien,  the  re- 
plevin bail  not  being  a  party  to  such  action, 
the  execution  cannot  be  levied  on  the  prop- 
erty of  the  replevin  bail.— Frank  v.  Brasket,  44 
Ind.  92. 

[o]       (Sap.  1875) 

Where  a  judgment  is  recovered  on  a  debt 
secureil  by  notes,  a  part  of  which  are  due  and 
others  are  not  due,  and  the  judgment  recites 
that  plaintiff  is  entitled  to  recover  the  amount 
due  and  the  several  installments  as  they  shall 
become  due,  and  in  default  of  payment  the 
real  estate  mortgaged  to  secure  the  notes  shall 
be  sold,  and  the  property  cannot  be  sold  in 
parcels,  a  surety  on  a  replevin  bail  bond  for  the 
payment  of  the  judgment  *'on  or  before  the  time 
allowed  by  law  for  a  stay  of  execution"  is  only 
bound  for  the  amount  of  the  debt  due  at  the 
time  he  signed  the  bail  bond.— Skelton  v.  Ward, 
51  Ind.  46. 

[p]      (Sop.  1876) 

An  execution  plaintiff  cannot  be  required, 
before  proceeding  against  the  property '  of  re- 
plevin bail,  to  resort  to  real  estate  of  the  judg- 
ment defendant,  which  has  been  duly  and  le- 
gally sold  by  the  sheriff  for  much  less  than  its 
value  under  a  prior  judgment  in  favor  of  an- 
other plaintiff  against  the  same  defendant,  who 
has  no  other  property  subject  to  execution;  the 
execution  plaintiff  having  the  right  to  redeem 
such  real  estate  from  the  sale.— Edwards  v. 
Haverstick,  53  Ind.  348. 

[q]      (Sap.  1877) 

A  replevin  bail,  paying  a  judgment  against 
part  of  the  makers  of  a  note,  has  not  thereby 
a  right  of  action  against  the  others  not  joined 
in  the  judgment,  as  he  had  not  contracted  to 
pay  any  money  for  them,  and  the  fact  that  h© 
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paid  created  no  contract.— Reeves  v.  Isenhour, 
59  Ind.  478. 

[r]  (Snp.  1878) 
Under  2  Rev.  St.  1876,  p.  201,  S8  420,  421, 
providing  that  execution  may  be  stayed  by  pro- 
curing one  or  more  sureties  to  give  replevin 
bail,  conditioned  to  pay  the  judgment,  with  in- 
terest and  costs,  the  person  who  becomes  re- 
plevin bail  is  liable  to  pay  the  judgment  upon 
terms  the  same  as  the  principal,  and  restric- 
tions in  the  recognizance  to  one-half  of  the 
judgment  cannot  be  made  by  the  replevin  bail. 
— Vincennes  Nat.  Bank  v.  Cockrum,  &4  Ind. 
229. 

[8]  (Sap.  1881) 
Judgment  of  foreclosure  was  rendered  with- 
out any  personal  judgment,  and  entry  of  replev- 
in bail  was  written  and  sigrned  immediately  fol- 
lowing the  decree.  After  the  sale  of  the  mort- 
gaged premises,  the  clerk,  without  any  order  of 
the  court  therefor,  issued  an  execution  against 
the  property  of  the  replevin  bail  for  any  balance 
of  such  decree  that  might  remain  unsatisfied. 
Heldf  that  the  execution  was  properly  issued. — 
Ensley  v.  McCorkle,  74  Ind.  240. 

[t]    (Sup.  1881) 
Mere  delay  in  issuing  execution  does  not 
release  the  replevin  bail.— El tz roth  v.  Voris,  74 
Ind.  459. 

[u]     (Sup.  1881) 

A  proceeding  to  release  a  party  from  a  re- 
cognizance of  replevin  bail  for  the  stay  of  ex- 
ecution may  be  by  motion. — Eberwine  v.  State 
ex  rel.  Koster,  79  Ind.  206. 

Though  a  recognizance  of  replevin  bail  un- 
der Code,  §  427,  has  the  effect  of  a  judgment 
confessed  against  the  person  and  property  of 
the  bail,  it  is  nevertheless  not  a  judgment  taken 
or  rendered  by  a  court  or  by  a  person  exercising 
judicial  functions,  so  as  to  preclude  its  being 
assailed  indirectly  on  the  ground  of  want  of 
capacity  to  enter  into  such  recognizance.— Id. 

[T]  (Sap.  1881) 
A  party  who  became  replevin  bail  to  stay 
an  execution  against  several  judgment  co-de- 
fendants at  the  request  of  one  of  them  paid  the 
execution  to  prevent  the  sale  of  his  own  prop- 
erty. Held,  that  he  could  have  execution 
against  all  the  defendants,  though  some  were 
sureties  of  the  others.— Reissner  v.  Dessar,  80 
Ind.  307. 

Where  K.  replevied  an  execution  against  the 
makers  and  indorser  of  a  note  jointly,  such  re- 
plevin bail  operated  to  the  benefit  of  all  of  the 
judgment  debtors,  rendering  them  all  liable 
therefor.— Id. 

[w]      (Sap.  1884) 

The  law  will  not  permit  one  becoming  re- 
plevin bail  to  escape  liability  by  showing  that 
he  became  such  bail  on  a  condition  not  named 
in  the  writing  which  he  executed  and  which 
constituted  a  written  contract  by  which  his  lia- 
bility was  created. — Jones  v.  Swift,  94  Ind.  516. 


[x]  (Sap.  1884) 
A  replevin  bail  on  an  execution  issued  on 
a  judgment  against  three  was  released  by  a  i^ 
versal  of  the  judgment  as  to  one,  since  on  such 
reversal  it  ceased  to  be  the  one  replevied  by  the 
bail.— Baker  v.  Merriam,  97  Ind.  539. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  f{  460-4C5. 
See,  also,  17  Cyc.  pp.  114S-1151. 

VI.   CLAIMS  BT  THIRD  PERSONS. 

Execution  in  collusive  action  as  fraud  on  cred- 
itors, see  Fraudulent  Conveyances.  S  29. 

In  justice's  court,  see  Justices  of  the  Peace, 
§  135. 

Replevin  by  third  persons,  see  Replevin,  |  15. 

To  property  sought  to  be  reached  by  supple- 
mentary proceedings,  see  post,  §  414. 

Validity  of  execution  as  to  creditors,  see 
Fraudulent  Conveyances,  §  31. 

§  179.   Claims  or  liens  prior  or  superior 
to  ezeeution. 
[a]     (Snp.  1875) 
In  an  action  for  the  recovery  of  possession 
of   personal   property,    proof   that   the   defend- 
ant is  a  constable,  holding  the  property  by  vir- 
tue of  a  levy  made  thereon  by  him  under  an  ex- 
ecution issued  on  a  judgment  against  a  thin! 
person   owning   the  property   jointly    with  the 
plaintiff,  will  defeat  recovery  by  the  plaintiff. 
—Branch  v.  Wiseman,  51  Ind.  1. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §  544. 

§  180.   Rights  of  elaimants  of  property. 

For  Cases  from  Otuer  States, 

See  21  Cent.  Dig.  Execution,  §§  544-547. 
See,  also,  17  Cyc.  pp.  1100-1201. 

$181.  — —  In  general. 

[a]  (Sap.  1842) 

A.  mortgaged  certain  goods  to  B.,  but  was 
to  continue  in  possession  of  them,  by  the  terms 
of  the  contract,  for  a  definite  time.  An  exe- 
cution against  A.,  in  favor  of  a  third  person, 
was  afterwards  levied  on  the  same  goods  in  A/s 
possession  and  B.  filed  a  claim  to  them  under 
the  statute  regulating  the  trial  of  the  right  of 
property;  but  the  time  for  which  A.  was  to 
possess  the  goods  had  not  expired  when  the 
claim  was  filed.  Held,  that  the  claim  could 
not  be  sustained;  the  claimant  not  having  a 
right  to  the  immediate  possession  of  the  goods,— 
Hamilton  v.  Mitchell,  6  Blackf.  131. 

[b]  (Sap.  1843) 

On  a  trial  of  the  right  of  property,  the 
claimant  cannot  recover  unless  he  prove  himself 
entitled  to  the  immediate  possession  of  the 
goods.— Philbrick  v.  Goodwin,  7  Blackf.  IS. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §$  544-54r>, 

557. 
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§  184.   Notice    or    demand    by    elaiinaiLt, 
and  aHldaTlt  of  claim. 
[a]     (Sap.  1835) 
An  affidavit  of  a  claimant  of  goods  taken 
in  execution  against  another,  alleging  that  the 
claimant  filed  claim  to  the  goods,  that  they  were 
his,  that  his  claim  was  just  and  legal,  and  that 
he  made  affidavit  that  the  claim  was  true  in 
substance  and  in  matter  of  fact,  was  sufficient. 
— Hankins  y.  Ingols,  4  Blackf.  35. 

[b]     (Sup.  1838) 

If  the  affidavit  of  a  claimant  of  property 
taken  on  execution  fails  to  show  whether  the 
claim  is  absolute  or  conditional,  the  court  be- 
low may  permit  the  claimant  to  amend  on  pay- 
ment of  costs.— Norris  v.  Detar,  5  Blackf.  31. 

The  affidavit  of  a  claimant  of  goods,  taken 
in  execution  as  the  property  of  another,  must 
show  whether  the  claim  is  absolute  or  condi- 
tional, and,  if  it  be  conditional,  whether  it  is 
by  deed  or  by  parol.— Id. 

tc]     (Sap.  1906) 

In  replevin  against  a  sheriff  by  a  claimant 
of  property  taken  under  execution,  the  failure 
of  plaintiff  to  demand  the  possession  of  the 
property  before  the  commencement  of  the  action 
is  immaterial,  where  defendant's  answer  admits 
the  possession  and  is  permitted  by  the  court  lo 
turn  over  the  property  to  the  custody  of  the 
clerk.— J.  F.  Seiberling  &  Co.  v.  Porter,  163 
Ind.  7,  74  N.  E.  516. 

For  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Execution,  8S  549-551 ; 

42  Cent.  I>io  Replev.  §8  83,  84. 
See,  also,  17  Cyc.  pp.  1201-1203. 

§  186.  Actions  by  olaimaat  for  recoTory 
of  possoMlon. 

Actions  for  damages  by  mortgage  of  chattels, 

see  Chattel  Mortgages,  8  177. 
Actions  for  possession  or  other  remedy,  see  post, 

f  188. 
By    mortgagee    or   mortgagor   of   chattels,    see 

Chattel  Mortgages,  8  173. 
Pleading   matters   of    fact  or  conclusions,   see. 

Pleading,  8  8. 
Proceedings  in  actions  for  possession,  see  post, 

88  187-203. 

[a]  (Sap.  1850) 

If  the  officer  voluntarily  or  collusively  suf- 
fers property  to  be  retained  by  the  replevin 
plaintiff,  after  judgment  in  the  officer^s  favor, 
it  is  an  injury  to  the  execution  defendant;  and 
it  is  the  duty  of  the  officer  to  use  ordinary  dili- 
gence to  procure  a  proper  judgment  on  the  re- 
plevin bond.— Stewart  v.  Nunemaker,  2  Ind.  47. 

[b]  (Sap.  1882) 

Under  2  Rev.  St.  1876,  p.  88,  8  128,  pro- 
viding that,  when  goods  are  wrongfully  taken 
from  the  owner  on  execution,  he  may  bring  an 
action  for  the  possession  thereof,  where  the 
sheriff,  by  direction  of  plaintiff,  who  was  pres- 
ent, levied  on  goods  which  did  not  belong  to  the 


execution  defendant,  the  owner  may  maintain 
replevin  against  both  the  sheriff  and  plaintiff, 
though  neither  of  them  had  actual  possession 
of  the  goods  at  the  commencement  of  the  suit. 
— Hadley  v.  Hadley,  82  Ind.  95. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  8  561. 
See,  also,  17  Cyc.  pp.  1206-1209;    note,  20 
Am.  Dec.  696 ;   note,  25  Am.  St.  Rep.  256. 

8  187.  Prooeedincs      for      establislunoiftt 
and  dotemtiiuition  of  olaints. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  88  559-584. 
See,  also,  17  Cyc.  pp.  1206-1226. 

8  188.  —  Nature  and  form  of  remedy. 

Injunction,  see  ante,  8  101. 

[a]  (Sup.  1843) 
The  owner  of  goods  wrongfully  levied  on 
under  an  execution  by  the  marshal  of  the  fed- 
eral court  may  maintain  an  action  of  replevin 
against  the  marshal,  or  may  file  his  claim  to 
the  goods  before  a  justice  of  the  peace,  and 
have  the  right  of  property  tried  under  the  stat- 
ute of  1838.— Hanna  v.  Steinberger,  6  Blackf. 
520. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  88  560,  562, 

563. 
See,  also,  17  Oyc.  pp.  1206-1209. 

8  191.  —  ProoeM    or    notloo,    and    ap- 
pearanoo. 

[a]  (App.  1903) 
Bums'  Rev.  St.  1901,  88  1613.  1614,  pro- 
vide that  where  an  oflScer  has  seized  personal 
property  under  an  execution  issued  by  a  justice, 
and  doubts  whether  some  other  person  than  the 
execution  defendant  has  not  a  claim  to  such 
property,  he  may  give  written  notice  to  such 
person  to  assert  his  claim  by  law  within  20 
days,  and  any  person  so  notified  who  does  not 
institute  proceedings  within  20  days  to  try  the 
right  of  property,  and  prosecute  the  same  to 
final  judgment  with  reasonable  diligence,  shall 
be  barred  from  any  action  on  account  thereof 
against  the  oflScer  or  a  purchaser  of  the  prop- 
erty. Held,  that  a  claimant  of  property,  hav- 
ing actual  knowledge  of  its  seizure  under  execu- 
tion, who  instituted  an  action  against  the  of- 
ficer, but  dismissed  the  same  without  fault  of 
the  oflScer,  was  barred  from  afterwards  prosecut- 
ing his  claim,  although  he  was  not  served  by 
the  oflScer  with  the  statutory  notice.— Small  v. 
Finch,  66  N.  E.  1015,  31  Ind.  App.  18. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  8  566. 
See,  also,  17  Cyc.  p.  1211. 

8192.  Pleadins. 

[a]     (Sup.  1880) 
2  Rev.  St.  1876,  p.  665.  8  7,  relative  to  in- 
tervention proceedings  to  try  title   to  land  on 
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which  an  execution  is  levied  requires  amend- 
ments to  the  claimant's  complaint  in  such  pro- 
ceedings to  be  verified.— Raymond  v.  Parisho,  70 
Ind.  256. 

On  a  complaint,  under  2  Rev.  St.  1870, 
p.  6G5,  to  try  the  rights  of  property  in  chattels 
seized  on  execution,  if  the  complaint  alleges  ab- 
solute ownership  in  the  plaintiff,  the  latter  can- 
not recover  as  mortgagee  thereof. — Id. 

[b]  (Snp.  1882) 
In  an  action  to  recover  possession  of  per- 
sonal property  seized  by  a  sheriff,  an  answer 
which  does  not  show  that  the  property,  when 
the  execution  issued  or  was  levied,  or  between 
those  dates,  was  owned  by  the  execution  plain- 
tiff, is  defective  in  failing  to  show  the  ordinary 
lien  of  an  execution.— Fordyce  v.  Pipher,  84 
Ind.  8G. 

In  a  suit  against  an  execution  plaintiff  and 
a  sheriff  to  recover  personal  property  levied  up- 
on, a  special  answer  claiming  that  the  execu- 
tion plaintiff  had  a  lien  on  the  property  under 
Act  March  13.  1877,  but  which  does  not  state 
when  or  where  the  notice  was  filed,  nor  where 
it  was  recorded,  is  bad  on  demurrer.— Id. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  Sfi  507-570. 
See,  also,  17  Cyc.  pp.  1211,  1212. 

$  194.  —  ETldenoe. 

Hearsay  evidence,  see  Evidence,  §  317. 

[a]  (Sup.  1837) 

On  a  trial  of  the  right  of  property  taken 
in  execution,  the  debtor's  possession  of  the 
goods,  after  his  executing  an  absolute  bill  of 
sale  of  them  to  the  claimant,  may  be  shown  not 
to  be  fraudulent — Foley  v.  Knight,  4  Blackf. 
420. 

[b]  (Sup.  1880) 

In  replevin  of  property  levied  on  under  an 
execution  in  favor  of  defendant  against  plain- 
tiffs' father,  the  uncontradicted  testimony  of 
one  of  plaintiffs  that  the  property  was  pur- 
chased by  him  and  his  co-party  with  their  own 
means,  and  that  it  had  never  been  owned  by 
any  other  member  of  their  family,  is  sufficient 
to  entitle  plaintiffs  to  recover.— Thomas  v.  Pat- 
ton,  71  Ind.  241. 

[c]  (Sup.  1884) 

In  an  action  to  recover  crops  raised  by  S. 
upon  the  plaintiff's  land,  and  levied  on  by  the 
sheriff  as  the  property  of  S.,  the  evidence 
showed  that  S.  w^as  not  employed  to  raise  the 
crops,  and  that  he  lived  on  the  products  of  tiie 
farm,  insured  them  in  his  own  name,  paid  tax- 
es upon  them,  sold  them,  and  used  the  proceeds, 
without  accounting  therefor  to  the  plaintiff. 
Held,  on  appeal  by  the  plaintiff,  that  a  finding 
that  the  plaintiff  owned  one-half  of  the  com 
and  hay  and  two-thirds  of  the  wheat  should 
not  be  disturbed  upon  the  weight  of  the  evi- 
dence.—Simpson  V.  De  Haven,  93  Ind.  411. 


Fob  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Execution,  H  571-574. 
See,  also,  17  Cyc.  pp.  1213-1218. 

§201.  —  Judsment    ajid    eaforeeMeat 
thereof. 

Conclusiveness  of  adjudication,  see  Judgment, 
S    743. 

Fos  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  581,  582. 
See,  also,  17  Cyc  pp.  1222,  1223. 

§  203.  Costs. 

[A]     (App.  1898) 

Costs  in  replevin  against  a  marshal  and 
execution  creditor  for  goods  taken  on  the  execu- 
tion cannot  be  recovered  against  the  execution 
creditor,  it  appearing  that  the  property  was 
detained  by  the  marshal,  and  that  the  execution 
creditor  never  had  possession  thereof,  and  it  not 
appearing  that  he  advised  the  levy  thereon,  or 
had  demand  made  on  him  therefor. — Grim  ▼• 
Adkins,  51  N.  E.  494,  21  Ind.  App.  106. 

For  Cases  FROif  Other  States, 

See  21  Cent.  Dig.  Execution,  §  584. 
See,  also,  17  Cyc  pp.  1225,  1226. 

§  204.  Operation  and  effect  of  detenai- 
nation. 

[a]  (Sup.    1818) 

The  act  of  assembly  authorizing  a  trial  of 
the  right  of  property  taken  in  execution,  while 
giving  claimant  of  the  property  a  summary 
mode  of  asserting  his  right  and  recovering  pos- 
session, can  be  considered  in  this  respect  as  a 
possessory  remedy  only,  leaving  the  absolute 
right  of  property  undetermined,  and  where 
plaintiff  appeals  from  the  decision  of  the  triers 
to  the  circuit  court,  bis  right  to  the  property  is 
not  concluded  by  a  verdict  against  him  even  if 
it  resulted  in  the  return  of  the  property,  and 
he  still  has  a  right  of  action  for  any  injury  sos- 
tained  by  being  kept  out  of  the  possession.— 
Colyer  v.  Johnson,  1  Blackf.  533. 

[b]  (Sup.  1828) 

Goods  found  in  possession  of  A.,  an  execu- 
tion defendant,  were  levied  on  by  the  sheriff. 
B.  claimed  the  goods  as  his,  and  a  jury,  sum- 
moned to  try  the  right  of  property,  found  that 
they  belonged  to  A.  Held,  in  replevin  by  B. 
against  the  sheriff,  that  the  finding  of  the  jury 
was  not  conclusive  against  B.— Chinn  v.  Rus- 
sell, 2  Blackf.  172. 

[c]  (Sap.  1881) 

Where  personal  property  on  which  an  exe- 
cution has  been  levied  is  replevied  from  the  ex- 
ecution creditor  and  officer  by  a  third  person, 
and  in  such  replevin  suit  final  judgment  is  ren- 
dered in  favor  of  the  creditor  and  officer  the 
fact  that  the  creditor  can  have  execution  on 
the  replevin  judgment  or  a  remedy  on  the  re- 
plevin bond  will  not  prevent  an  execution  sale 
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under     the     original     judgment.— Dawson     v. 
Sparks,  77  Ind.  88. 

Fob  Cases  FBOif  Otheb  States, 

See  21  Cent.  Dig.  EJiccution,  |{  585-587. 
See,  also,  17  Cyc  pp.  1226-1228. 

i  205.  Relevy  on  property, 

[a]    (Sup.  1860) 

When  property  is  taken  from  an  officer  by 

a  writ  of  replevin,  he  cannot  return  that  fact, 

and  take  out  another  execution  until  the  suit  is 

determined.— Stewart  v.  Nunemaker,  2  Ind.  47. 

Fob  Cases  FBoif  Otheb  States, 

See  21  Cent.  Dig.  Execution,  {  588. 
See,  also,  17  Cyc.  p.  1228. 

f  208.  —  Indeninitors  of  oHloor, 

See  Shebiffs  and  Constables,  {$  126-139, 
144,  145. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  §  592. 
See,  also,  17  Cyc.  pp.  1232,  1233. 

Vn.  BALE. 

Amount  of  property  taken  and  excessive  levy 

and  sale,  see  ante,  {  142. 
Application  of  statute  of  frauds  to  sales,  see 

Pbauds,  Statute  or,  {  78. 
As  bar  of  dower,  see  Doweb,  |  46. 
As  satisfaction,  see  post,  {  353. 
As   vesting    of    inchoate    dower   interest,    see 

DowEB,  {  36. 
Breach  of  oral  agreement  to  bid  in  land  for 

another   as   creating  constructive   trust,    see 

Tbusts,  I  100. 
Estoppel    by    permitting   sale,    see    Estoppel, 

$94. 
Fees  of  sheriff  or  constable  for  making  sale,  see 

Shebiffs  and  Constables,  §  48. 
Jurisdiction  of  one  state  court  to  enjoin  sale 

under  execution  issued  by  another  state  court, 

see  CouBTS,  $  480. 
Liability  of  sheriff  or  constable  for  irregular  or 

invalid  sale,  see  Shebiffs  and  Constables, 

I  120. 
Limitation  of  actions  to  recover  land  sold  on 

execution,  see  Limitation  of  Actions,  $  19. 
Of  exempt  property  as  denial  or  infringement 

of  right  of  exemption,  see  Exemptions,  §  133. 
Presumptions  as   to   official   action,   see   Evi- 
dence, I  83. 
Kight  of  purchasers  to  raise  question  of  consti- 
tutionality of  statute,   see   Constitutional 

Law,  I  42. 
Secondary  evidence  of,  see  Evidence,  {  158. 

<A)  MANNER,  CONDUCT,  VALIDITY.  AND 
CONFIRMING  OR  VACATING. 

Appraisement  law  as  impairing  obligation  of 
contracts,  see  Constitutional  Law,  §  181. 

Defects  affecting  title  of  purchaser,  see  post, 
I  275. 

Inventory  and  appraisement,  see  ante,  §   141. 


I  213.   Nature  and  requisites  in  seneraL 

[a]  The  sale  of  real  and  personal  property  up- 
on execution  on  a  judgment  on  contract  must 
be  governed  by  the  law  in  force  when  the  con- 
tract was  made.— (Sup.  1846)  Stewart  v.  Ver- 
milyea,  8  Blackf.  56;  (1846)  Lane  v.  Fox,  Id. 
58;  (1847)  Harrison  v.  Stipp,  Id.  455;  (1848) 
Doe  ex  dem.  Hoi  man  v.  Collins,  1  Ind.  24, 
Smith,  58. 

[b]  (Sap.  1848) 

Where  a  judgment  was  rendered  in  the  cir- 
cuit court  in  1843,  in  a  suit  on  a  contract  made 
in  Illinois  in  1839,  and  the  debtor's  land  was 
sold  under  an  execution  on  the  judgment,  the 
sale  must  be  governed  by  the  laws  of  Indiana 
in  the  absence  of  proof  as  to  the  execution  law 
of  Illinois.— Doe  ex  dem.  Holman  v.  Collins,  1 
Ind.  24,  Smith,  58. 

[c]  (S«p.  1881) 

The  general  rule  is  that  one  who  claims  by 
sheriff's  sale  must  show  a  judgment  and  execu- 
tion thereon  and  a  levy  and  sale  according  to 
law.— Heavilon  v.  Farmers'  Bank  of  Frankfort, 
81  Ind.  249. 

Fob  Cases  fbom  Otheb  States, 

See  21  C?ent.  Dig.  Execution,  {  (5(X). 

§  215.  AutlioHty  to  selL 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  ${  601-612. 
See,  also,  17  Cyc.  pp.  1233-1236. 

§217.  —  Vendittoni  ezponms 

Authority  of  executor  to  sue  to  vacate  writ,  see 
EJxecutobs  and  Administratobs,  §  57. 

Issuance  after  death  of  debtor  on  execution 
levied  before,  see  ante,  §  118. 

Issuance  on  alias  writ  after  expiration  of  orig- 
inal, see  ante,  §  99. 

[a]  (Sup.  1822) 

Under  Act  1810,  real  property  could  not 
be  sold  on  a  writ  of  fieri  facias;  that  statute 
only  authorizing  its  sale  on  a  venditioni  ex- 
ponas.—Armstrong  V.  Jackson,  ex  dem.  Elliott, 
1  Blackf.  210,  12  Am.  Dec  225. 

[b]  (Sup.  1826) 

Under  the  statute  of  1817,  relating  to  the 
judicial  sale  of  real  estate,  such  property  might 
be  sold  on  execution  or  fieri  facias,  without  an 
inquiry  as  to  the  value  of  the  rents  and  profits, 
or  a  venditioni  exponas,  unless  the  execution 
defendant  required  an  inquest. — Doe  ex  dem. 
Wayman  v.  Naylor,  2  Blackf.  32. 

[c]  (Sup.  1843) 

Under  Laws  1818,  p.  187,  providing  that, 
where  real  estate  shall  be  seized  on  execution 
and  the  officer  shall  return  that  he  could  not 
sell  the  same  for  want  of  buyers,  a  levari  facias 
should  issue,  where  the  sheriff  returned  a  writ 
of  fi.  fa.  that  the  land  was  not  sold  for  want 
of  time,  a  venditioni  exponas  issued  thereon 
was  not  invalid,  since  the  writ  of  levari  facias 
provided  by  the  statute  is  substantially  a  ven- 


Tlftla  Disest  ia  oompiled  on  the  Key-Number  System.    For 


•''^i^z?^y*€w^g^e 


§  217 


EXECUTION,  VII  (A). 


[4  Ind.  Dig.~Page  n6] 


§  231 


ditioni  exponas.— Doe  ex  dem.  Burge  y.  Cun- 
ningham, 6  Blackf.  430. 

A  fieri  facias  was. returned  levied  on  cer- 
tain land,  which  was  not  sold  for  want  of  time. 
Heldt  that  a  venditioni  exponas  might  issue, 
under  Act  1818,  commanding  the  sheriff  to  sell 
the  land.— Id. 

[d]     (Sup.  1864) 

A  writ  of  vendi,  is  not  void,  because  it 
has  not  a  fieri  facias  added  to  it.— Zug  y.  Laugh- 
lin,  23  Ind.  170. 

It  is  the  right  of  an  execution  plaintiff,  on 
the  return  of  an  execution  against  the  property 
of  the  execution  defendant  levied  upon,  but  not 
sold,  to  have  a  vendi,  with  a  conditional  fieri 
facias  added  thereto.— Id. 

[•]      (Sup.  1878) 

Where  a  return  states  that  the  property 
levied  on  was  sold  to  a  named  person  for  a 
specified  price,  but  that  the  purchase  money  was 
not  paid,  a  venditioni  exponas  is  properly  is- 
suable under  2  Rev.  St.  |  453.— Dawson  v. 
Jackson,  62  Ind.  171. 

Fob  Cases  FBOif  Othbb  States, 

See  21  Cent.  Dig.  Execution,  §|  607-612. 
See,  also,  17  Cyc.  pp.  1235,  1236. 

(218.  Powers  of  oAoer  in  making  sale. 
[a]     (App.  19U6; 

A  sheriff,  in  making  an  execution  sale,  is  a 
special  agent,  and  can  only  pass  title  to  proper- 
ty sold  in  accordance  with  the  express  provi- 
sions of  the  law.— Fuller  v.  Exchange  I5ank,  78 
N.  E.  206,  38  Ind.  App.  570. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  §  620. 
See,  also,  17  Cyc.  pp.  1233-1236. 

S  219.  Mode  of  sale. 

[a]  (Sup.  1863) 

Where  there  has  been  a  change  in  the  law 
between  the  date  of  a  contract  and  the  recovery 
of  judgment,  the  sheriff,  in  order  to  determine 
the  proper  mode  of  sale,  may  examine  the  record 
of  the  judgment  to  ascertain  the  date  of  the 
contract,  or  may  ascertain  the  same  from  evi- 
dence de  hors  the  record,  and  the  same  evi- 
dence will  be  competent  to  sustain  the  validity 
of  the  sale  in  any  action  concerning  the  title 
so  acquired.— Rawley  v.  Hooker,  21  Ind.  144. 

[b]  (Sup.  1876) 

Property  of  the  value  of  several  hundred 
dollars,  which  had  been  levied  upon  by,  and 
was  in  the  possession  of,  an  officer,  under  a 
writ  against  the  property  of  the  owner  there- 
of, was  while  so  held  sold  by  him  to  a  third 
person  for  the  sum  of  $1,  but  possession  thereof 
was  not  and  could  not  be  given  by  such  owner 
to  such  purchaser;  and  the  latter  thereupon 
brought  suit  against  the  former  to  recover  the 
possession  of  such  property.  Held,  that  the 
sale  was  invalid,  and  the  action  could  not  be 
maintained.— Gregory  v.  Schoenell,  55  Ind.  101. 


Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  i  621. 
See,  also,  17  Cyc.  pp.    1236^1238. 

§  220.  Place  of  sale. 

Waiver  of  objections,  see  post,  {  245. 

[a]  (Sup.  1857) 
A  United  States  marshal  must  advertise 
and  sell  real  estate  in  the  county  where  it  is 
situated,  in  accordance  with  the  law  of  the 
state  as  it  existed  when  adopted  by  the  circuit 
court  of  the  United  States  under  the  act  of 
congress.— Jenners  y.  Doe  ex  dem.  Pomeroy,  9 
Ind.  461. 

[h]     (Sup.  1S72) 

Personal  property  must  be  present  and  sub- 
ject to  the  view  of  those  attending  a  constable's 
sale  (2  Gav.  &  H.  St.  p.  250,  §  469).  and  the 
sale  in  good  faith  by  a  constable  of  a  hog  in  a 
pen  from  100  to  200  rods  from  the  place  of  the 
sale,  and  entirely  out  of  sight,  is  unauthorized. 
— Gaskill  y.  Aldrich,  41  Ind.  338. 

[c]  (Sap.  1875) 

An  execution  sale  in  one  county  of  land 
located  in  another  was  void,  though  the  salt 
was  at  the  door  of  the  state  house  by  virtue  of 
an  execution  obtained  in  the  United  Statei 
court— Thacher  v.  Devol,  50  Ind.  30. 

[d]  (Sup.  1881) 

A  failure  of  a  sheriff  to  sell  on  execution 
at  the  place  specified  in  the  notice  of  sale  avoids 
the  sale.— Murphy  v.  Hill,  77  Ind.  129. 

The  fact  that  property  sold  by  the  sheriff 
under  execution  was  not  present  at  the  place 
of  sale  is  sufficient  to  render  the  sale  invalid.^ 
Id. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  EJxecution,  §8  622-625. 
See,  also,  17  Cyc.  pp.  1239,  1240. 


$  221.  Time  of  sale. 

Computation  of  time,  see  Time,  |  9. 

[a]  The  sale  of  property  under  an  execution 
after  the  return  day  is  not  void,  if  the  levy  was 
made  before  that  day.— (Sup.  1841)  Tillotson  v. 
Doe  ex  dem.  Gregory,  5  Blackf.  590;  (1883) 
Lowry  v.  Reed,  89  Ind.  442. 

[b]  (Sap.  1879) 

Under  2  Rev.  St.  pp.  207,  630,  |§  76,  436. 
a  sale  after  due  notice  of  goods  covered  by  a 
mortgage  is  not  void,  though  made  by  virtue 
of  an  execution  issued  immediately  after  judg- 
ment, if  upon  the  creditor's  affidavit  that  delay 
will  endanger  its  collection.— Conrad  v.  Wilson, 
66  Ind.  437. 

[c]  (Sup.  1888) 

Where  the  enforcement  of  an  execution 
has  Deen  commenced  before,  it  may  be  completed 
after,  the  return  day,— Lowry  v.  Reed,  89  Ind. 
442. 
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[d]      (Sup.  1884) 

A  sale  is  not  yoid  because  made  five  days 
after  the  return  day  of  the  execution.— -Rose  v. 
Ingram,  98  Ind.  276. 

Fob  Gases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  |§  626^28. 
See.   also,   17  Cyc.    pp.   1240-1243;    notes, 

15  Am.  Dec.  522,  76  Am.  Dec.  83 ;   note, 

28  Am.  St.  Rep.  120. 

(222.  Notioo  of  smle. 

Computation  of  time  of,  see  Time,  S  9. 

Insufficient  notice  as  ground  for  collateral  at- 
tack, see  post,  8  258. 

Title  of  purchaser  as  affected  by  defective  no- 
tice, see  post,  §  275. 

Waiver  of  objections,  see  post,  §  245. 

[a]  (Sup.  1846) 

The  notice  to  an  execution  debtor  of  a  mo- 
tion for  an  order  on  the  sheriff  to  sell  property 
without  appraisement  stated  the  judgment  to  be 
for  $225.83.  The  record  showed  that  the  judg- 
ment in  the  case  was  for  $255.03.  Held,  that 
the  notice  was  insufficient.— Davis  v.  Hubbs,  8 
Blackf.  184. 

[b]  (Sap.  1866) 

A  sale  of  personal  property  upon  an  execu- 
tion to  the  execution  creditor  is  void  when  only 
nine  days'  notice  of  the  time  and  place  of  sale 
is  giyen.—Keen  y.  Preston,  24  Ind.  385. 

[c]  (Sup.  1875) 

A  sale  of  real  estate  located  in  Shelby 
county  was  made  in  1841  by  the  United  States 
marshal  under  an  execution  issued  on  a  judg- 
ment obtained  in  1838  in  the  United  States  Cir- 
cuit Court  for  the  District  of  Indiana  at  the 
the  statehouse  door  in  Indianapolis,  in  Marion 
county,  no  notice  of  sale  having  been  given  ex- 
cept in  the  counties  of  Marion  and  La  Porte, 
though  there  were  weekly  newspapers  of  gener- 
al circulation  in  Shelby  county.  Held,  that  the 
sale  did  not  divest  the  title  of  the  judgment  de- 
fendant, but  it  was  in  him  unaffected  by  limi- 
tations, when  in  1852  dower  was  abolished  by 
the  Legislature  and  an  estate  in  fee  simple  sub- 
stituted therefor.— Thacher  v.  Devol,  50  Ind.  30. 

[d]  (Sup.  1875) 

The  law  does  not  require  that  the  last  pub- 
lication of  an  advertisement  for  the  sale  of 
land  by  a  sheriff  must  be  20  days  before  the 
day  of  sale.— Rhoades  v.  Delaney,  50  Ind.  468. 

[•]      (Sup.  1882) 

The  provisions  of  the  statute  in  relation  to 
advertising  sheriffs  sales  for  at  least  20  days 
successively  refers  to  the  posted  notices,  and 
does  not  qualify  or  control  the  provision  re- 
quiring publication  in  a  newspaper  for  3  weeks 
successively,  which  means  for  21  days,  excluding 
the  day  of  the  first  publication  and  the  day  of 
sale.— Smith  v.  Rowles,  85  Ind.  264. 

[f]      (Sup.  1884) 

Under  Rev.  St.  1881,  $  757,  requiring  no- 
tice of  a  sheriff's  sale  to  be  published  **for  three 


weeks  successively  next  before  the  day  of  sale,*' 
and  section  1280,  providing  that  the  time  with- 
in which  an  act  is  to  be  done  "shall  be  com- 
puted by  excluding  the  first  day  and  including 
the  last,*'  notice  published  January  24th  and 
31st  and  February  7th,  of  a  sale  to  occur  Feb- 
ruary 14th,  was  sufficient.— Hill  v.  Pressley,  06 
Ind.  447. 

[g]     (Sup.  1896) 

Where  an  execution,  issued  out  of  the 
supreme  court  to  its  sheriff  for  the  enforce- 
ment of  a  judgment  for  costs,  is  transmitted 
by  him  to  the  sheriff  of  the  county  where  it  is 
to  be  enforced,  as  provided  by  Rev.  St.  1881^ 
$  .5834,  the  fact  that  the  notice  of  sale  was 
signed  by  the  county  sheriff  in  his  official  ca- 
pacity as  such  sheriff,  and  not  as  the  deputy 
of  the  sheriff  of  the  supreme  court,  will  not  in- 
validate the  sale.— Ross  v.  Banta,  140  Ind.  120,. 
34  N.  hj.  865,  39  N.  E.  732. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  629-633. 
See,  also,  17  Cyc.  pp.  1243-1248;   notes,  44 
Am.  Dec.  238,  75  Am.  Dec.  704. 

S  223.  Postponement. 

[a]  (Sup.  1866) 
Where,  after  notice  has  been  given  of  a 
sale  of  real  estate  on  execution,  the  sale  is  en- 
joined, it  is  not  proper  to  give  oral  notice  of  an 
adjournment  to  another  day,  and  after  the  dis- 
solution of  the  injunction  to  sell  without  a  new 
publication.  In  such  case  the  notice  required 
by  the  statute  must  be  given  de  novo. — Patten 
V.  Stewart,  26  Ind.  395. 

PD]     (Sup.  1879) 

Irregularities  in  the  postponement  of  a  sale 
under  execution  by  an  arrangement  between  the 
parties  for  a  perpetuation  of  the  lien,  having 
been  committed  under  an  agreement  with  the 
execution  defendant  and  for  his  benefit,  were 
waived  by  him.— Egbert  v.  Mercer,  66  Ind.  305. 

Foe  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  %%  634,  635. 

See,  also,  17  Cyc.  pp.  1248,  1249;   note,  26 

Am.  Dec.  536 ;  note,  97  Am.  St.  Rep.  653. 

§224.   Sale  in  parcels. 

Excessive  sale,  see  ante,  §  142. 

Failure  to  sell  in  parcels  combined  with  inade- 
quacy of  price  as  ground  for  setting  aside 
sale,  see  post^  $  251. 

Failure  to  sell  in  parcels  ground  for  collateral 
attack,  see  post,  §  258. 

Presumptions  as  to  offering  in  parcels,  see  post,. 
§  259. 

Waiver  of  objections  to  sale  in  gross,  see  post, 
S  245. 

[a.  b]   (Sup.  1847) 

If,  after  a  sheriff  has  levied  an  execution 
on  a  tract  of  land,  the  execution  debtor  lay 
off  the  land  into  town  lots,  the  sheriff  will  not 
be  bound,  on  the  mere  request  of  such  debtor, 
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to  sell  the  lots  separately.— Kiser  y.  Ruddick,  8 
Blackf.  382. 

[c]  (Sup.  1849) 

In  making  sale  of  land  on  execution,  it 
is  the  duty  of  the  sheriff  to  exercise  a  sound 
discretion,  and  not  to  sell  under  unfavorable 
circumstances,  or  to  sell  the  whole  of  land 
capable  of  division  into  parcels,  one  of  which 
would  be  of  as  great  value  as  the  amount  of 
the  judgment.— Sherry  v.  Nick  of  the  Woods 
«x  dem.  Lockwood,  1  Ind.  575,  Smith,  289. 

[d]  (Sup.  1855) 

An  execution  defendant  is  not  bound  to 
furnish  the  sheriff  a  map  or  plan  of  his  real 
estate,  showing  that  it  consists  of  several  par- 
cels, in  order  to  have  it  sold  by  the  several 
parcels,  but  the  sheriff  is  bound  to  ascertain 
this.— Reed  v.  Diven,  7  Ind.  189. 

Where  real  estate  levied  on  under  Rev.  St. 
18o2,  is  divisible,  the  sheriff  should  sell  no 
more  of  it  than  is  necessai*y  to  discharge  the 
execution,  but,  where  the  entire  tract  is  re- 
quired to  satisfy  the  execution,  the  whole  may 
be  offered  for  sale.— Id. 

[e]  (Sup.  1858) 

Under  the  statute  directing  sheriffs  to  di- 
vide real  estate  taken  on  execution,  if  it  may 
be  done,  and  sell  enough  only  to  satisfy  the 
judgment,  the  sheriff  has  a  duty  laid  upon  him, 
performance  of  which  need  not  be  demanded 
by  the  execution  defendant. — State  ex  rel.  Rob- 
inson V.  Leach,  10  Ind.  308. 

[f]  (Sup.  1862) 

Wlien  the  sheriff  is  about  to  sell  land  on 
an  ordinary  judgment,  it  is  the  right  of  the 
execution  defendant,  and  perhaps  of  the  cred- 
itor, to  claim  a  sale  in  parcels,  and  to  direct 
which  parcel  shall  be  sold  first;  and,  if  the 
land  can  be  thus  well  sold,  it  is  the  sherifiTs 
duty  so  to  sell  it,  and,  if  he  does  not,  his  sale, 
though  not  void,  is  voidable.— Patton  v.  Stew- 
art, 19  Ind.  233. 

[g]  (Sap.  18W) 

Where  a  sheriff  sells  on  execution  an  es- 
tate which  consists  of  several  lots,  without  of- 
fering them  separately,  or  sells  more  of  them 
than  is  necessary  to  satisfy  the  execution,  the 
sale  will  be  set  aside.— Catlett  v.  Gilbert,  23 
Ind.  614. 

[h]  Property  in  its  nature  divisible  must  be 
aold  in  parcels.— (Sup.  1868)  Piel  v.  Brayer,  30 
Ind.  332;  (1870)  Gregory  v.  Purdue,  32  Ind. 
453;  (1873)  Bardeus  v.  Huber,  45  Ind.  235; 
(1877)  Id.,  60  Ind.  132;  (1881)  Stotsenburg  v. 
Stotsenburg,  75  Ind.  538;  (1883)  Brake  v. 
Brownlee,  91  Ind.  359. 

[1]  (Slip.  1872) 
Where  80  acres  of  land,  consisting  of  two 
40-acre  lots,  were  put  up  for  sale  by  the  sher- 
iff, and  he,  instead  of  offering  the  two  lots 
separately,  and  then,  if  necessary,  the  whole 
80  acres,  chose  rather  to  offer  one  lot  only, 
and  then  the  whole,  held  void,  since  the  sher- 


iff failed  to  comply  strictly  with  the  statute.— 
Vo88  y.  Johnson,  41  Ind.  19. 

U]  (Sop-  187S) 
A  sale  by  the  sheriff  on  execution  of  real 
estate  as  an  entirety,  which  is  palpably  and 
clearly  susceptible  of  division  and  sale  in  pa^ 
eels  to  satisfy  the  execution,  is  void,  as  where, 
to  satisfy  a  judgment  of  $365.80  and  costs, 
there  were  sold  four  acres,  one  part  of  which 
had  on  it  a  two-story  dwelling  house,  a  stable, 
and  an  orchard,  and  was  worth  from  $1,500, 
to  $2,000,  and  was  separated  by  a  fence  and 
wagon  road  from  the  other  part,  which  had  on 
it  a  saw  and  a  grist  mill,  and  was  worth  from 
$2,000  to  $2,500.— Bardeus  y.  Huber,  45  Ind. 
235. 

[k]      (Sup.  1875) 

Where  land  was  sold  on  execution  subject 
to  inchoate  dower  prior  to  the  statute  abolish- 
ing dower  and  substituting  one-third  in  fee  sim- 
ple and  the  debtor  died  after  such  statute 
took  effect,  the  facts  that  the  land  consisted  of 
several  distinct  parcels,  and  the  sheriff,  as  re- 
turned by  him,  sold  it  as  a  whole  after  offering 
it  in  separate  parcels,  did  not  entitle  the  widow 
to  redeem  the  land  or  render  the  sale  void.— 
Taylor  y.  Sample,  51  Ind.  423. 

[1]  (Snp.  1877) 
Under  section  446,  2  Rev.  St.  1876,  p.  217, 
where  a  sheriff  has  offered  for  sale  separately 
each  of  several  tracts,  lots,  or  parcels  of  land 
levied  upon,  and  has  received  no  bid  therefor, 
he  may  offer  and  sell  some  or  all  of  the  tracts, 
lots,  or  parcels  together.  It  would  have  been 
judicious  in  such  case,  after  offering  each  pa^ 
eel  separately,  to  have  offered  an  additional 
parcel  to  the  previous  offer,  and  so  on,  until  it 
had  been  ascertained  that  nothing  less  than 
the  whole  would  be  sufficient,  before  offering 
the  whole.— Weaver  v.  Guyer,  59  Ind.  195. 

Notwithstanding  the  sheriff's  privilege,  un- 
der 2  Rev.  St.  p.  217,  i  446,  to  sell  en  masse 
when  no  bids  are  offered  on  any  separate  par- 
cel, he  ought  first  to  add  an  additional  parcel 
to  the  previous  offer,  and  so  on,  until  it  Is  as- 
certained that  nothing  less  than  the  whole  is 
sufficient. — Id. 

Dl]     (Sap.  1881) 

The  failure  of  a  sheriff  to  sell  in  separate 
parcels  land  occupied  by  joint  defendants  as  a 
single  lot  held  not  to  absolutely  avoid  the  sale, 
but  only  to  make  it  voidable. — Jones  y.  Kokomo 
Bldg.  Ass'n,  77  Ind.  340. 

[m]     (Sap.  1881) 

Where,  after  making  a  proper  offer  of 
rents  and  profits  and  of  the  fee  simple  differ- 
ent parcels  of  real  estate,  no  bids  are  made, 
the  sheriff  on  execution  sale  may  then  offer  and 
sell  the  parcels  together  in  satisfaction  of  an 
execution.— Mugge  v.  Helgemeier,  81  Ind.  120. 

Where  a  sheriff  offers  land  in  parcels  at 
an  execution  sale,  and  receives  no  bids,  he  may 
put  it  up  as  one  lot. — Id. 


This  Disest  U  oompiled  on  the  Key-Number  Syatem.    For  ezpUmationy  see  pAC«  U^ 


[4  Ind.  Dig.-Page  779] 


EXECUTION,  VII  (A). 


§  226 


[o]    (Sup.  1881) 

A  sherifiTs  discretion  in  selling  real  es- 
tate on  execution  in  one  lot,  instead  of  in  sev- 
eral, will  not  be  supervised,  if  it  is  doubtful 
whether  the  real  estate  was  susceptible  of  di- 
vision.—Nelson  V.  Bronnenburg,  81  Ind.  193. 

[o]     (Sup.  1887) 

A  sheriffs  sale  will  not  be  set  aside  un- 
less the  sheriff  has  abused  the  discretion  vested 
in  him;  and  where  he  offers  each  of  several 
lots  severally,  and  receives  no  bids,  there  is  no 
abuse  of  discretion  in  offering  for  sale  all  of 
the  lots  together.— Nix  v.  Williams,  110  Ind. 
234,  11  N.  E.  36. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {{  636-639, 

705. 
See,  also,  17  Cyc.  pp.  1249-1251. 

§  225.  Order  of  offering  for  sale. 

Presumptions  as  to  order  of  offering,  see  post, 

§  259. 
Waiver  of  objections,  see  post,  {  245. 

[a]  (Sup.  1836) 

After  a  town  lot  had  been  sold  on  exe- 
cution, the  execution  debtor  brought  ejectment 
for  the  lot  against  the  purchaser  at  the  sher- 
iff's sale.  Held,  that  plaintiff,  in  order  to  im- 
peach defendant's  title,  might  prove  that  at  the 
time  of  the  sale  it  was  known  to  defendant 
that  the  rents  and  profits  had  not  been  offered 
for  sale.— Doe  ex  dem.  Maguire  v.  Smith,  4 
Blackf.  228. 

[b]  (Sup.  1858) 

Where  the  term  of  seven  years  was  of- 
fered at  the  sheriflTs  sale,  as  provided  by  stat- 
ute, and  there  was  no  bid  to  discharge  the  ex- 
ecution for  that  interest  in  the  land,  the  sher- 
iff need  not  offer  a  less  term,  but  may  sell  the 
fee  at  once.— Thurston  v.  Barnes,  10  Ind.  289. 

[c]  (Sup.  1859) 

Where  a  debtor  was  not  allowed  by  the 
sheriff  to  choose  whether  his  real  estate  or  his 
personalty  should  be  first  offered  for  sale  at  a 
sheriff's  sale,  such  sale  may  be  set  aside  in  a 
direct  proceeding  for  that  purpose.- Davis  v. 
Campbell,  12  Ind.  192. 

[d]  (Sap.  1868) 

In  selling  real  estate,  consisting  of  several 
parcels,  the  sheriff  is  only  required  to  offer  the 
rents  and  profits  of  each  parcel  before  offering 
the  fee  of  that  lot  or  parcel.— Adler  v.  Sewell, 
29  Ind.  59a 

[e]  (Sup.  1873) 

Where,  on  execution,  the  rents  and  profits 
of  real  estate  have  been  offered  for  sale,  and 
no  bid  has  been  received  therefor,  the  fee  sim- 
ple may  be  sold.— Piel  v.  Watson,  44  Ind.  447. 

[f]  (Sap.  1877) 

The  sale  of  a  turnpike  by  a  sheriff  is  not 
rendered  invalid  by  the  fact  that  the  rents  and 
profits  were  first  offered,  and  then  the  fee.— 
Hunter   v.    Bumsville   Turnpike   Co.,    56   Ind. 


213 ;    Sidener  y.  Columbus  &  H.  Turnpike  Co., 
56  Ind.  596. 

[g]  (Sap.  1883) 
If,  at  execution  sale,  lots  carved  out  of 
the  land  covered  by  the  execution  are  offered  in 
the  inverse  order  of  their  alienation,  but  no 
sale  can  be  made  in  that  order,  the  sheriff  may 
vary   the  order.— Ritter  v.  Cost,  99  Ind.  80. 

[h]  (App.  1892) 
A  sale  of  land  upon  an  execution,  where 
the  judgment  does  not  waive  appraisement,  is 
irregular,  unless  the  rents  and  profits  of  the 
land  for  a  term  of  seven  years  be  appraised 
and  offered  for  sale  before  the  fee  simple  is 
sold,  and  such  sale  will  be  set  aside  in  an  ac- 
tion brought)  for  that  purpose.— Mehrhoff  v. 
Diffenbacher,  31  N.  E.  41,  4  Ind.  App.  447. 

[i]  <Sap.  1893) 
Where  a  judgment  does  not  direct  a  sale 
of  real  property  without  appraisement,  and 
the  rents  and  profits  are  offered  without  ap- 
praisement, and  no  bid  is  received  therefor, 
and  the  fee  simple  which  has  been  appraised 
is  sold,  there  is  no  valid  offer  of  the  rents  and 
profits,  and  the  sale  of  the  fee  simple  is  void.— 
Milbum  V.  Phillips,  34  N.  E.  983,  36  N.  E. 
360,  136  Ind.  680. 

U]  (Sap.  1898) 
Burns'  Rev.  St.  1894.  S§  765-768  (Hor- 
ner's  Rev.  St.  1897,  §§  753-756),  requiring,  in 
a  certain  case,  the  rents  and  profits  of  the  real 
estate  of  the  debtor,  for  a  period  not  exceed- 
ing seven  years,  to  be  first  offered  on  execution 
sale,  and,  if  no  one  bids  enough  therefor  to 
pay  the  judgment,  requiring  the  sheriff  to  of- 
fer the  fee  simple,  does  not  prevent  the  sale  of 
the  fee,  though  the  rents  and  profits  for  seven 
years  exceed  in  value  the  judgment,  if  no  one 
bids  such  amount  therefor. — Marmon  v.  White, 
51  N.  E.  930,  151  Ind.  445. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {  640. 
See,  also,  17  Cyc.  p.  1253. 

§  226.   Conduot  of  sale  in  s^&e'Al* 

[a]  (Sap.  1847) 

Where  a  sheriff  has  in  his  hands  several 
executions  (the  laws  as  to  a  sale  under  them 
being  different),  and  the  real  estate  levied  on 
is  divisible,  it  seems  that  he  should  commence 
with  the  execution  first  to  be  satisfied,  and  sell 
enough  of  the  property,  under  the  law  govern- 
ing such  sale,  to  satisfy  that  execution,  and 
that  he  should  afterwards  sell  under  the  other 
executions,  in  their  order,  according  to  the 
same  rule,  until  all  are  satisfied  or  the  prop- 
erty is  exhausted ;  but,  if  the  property  is  not 
susceptible  of  division,  the  same  should  be  sold 
under  the  execution  first  to  be  satisfied. — Har- 
rison V.   Stipp,  8  Blackf.  455. 

[b]  (Sap.  1850) 

On  a  trial  of  right  of  property,  the  plain- 
tiff gave  in  evidence  three  executions  in  his 
favor,  and  which  were  all  levied  on  the  prop- 
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erty.  On  the  first  and  third  the  law  did  not 
require  an  appraisement  of  property  before 
sale,  but  on  the  second  it  did.  The  sale  was 
nominally  made  on  all  the  executions  without 
appraisement,  and  the  plaintiff  became  the  pur- 
chaser, but  at  a  price  not  sufficient  to  pay  the 
first  execution,  upon  which  the  amount  bid  was 
paid.  The  plaintiff  left  the  property  in  the 
possession  of  the  execution  defendant.  A  young 
colt  was  sold  at  the  said  sale,  with  the  mare 
(a  part  of  the  property),  at  the  execution  de- 
fendant's request;  but  no  return  of  that  fact 
was  made  by  the  constable.  Held,  that  the 
sale  to  the  plaintiff  was  valid.— Clark  y.  Wat- 
son, 2  Ind.  399. 

[c]  (Sup.  I860) 

The  sheriff  should  levy  upon  enough  prop- 
erty in  the  first  instance  to  satisfy  the  execu- 
tion; but  if,  failing  to  do  this,  he  makes  a 
second  levy,  and  sells  the  property  last  levied 
on  while  a  portion  of  the  first  levy  yet  remains 
unsold,  the  second  sale  is  not  thereby  avoided. 
—Indiana  Cent.  R.  Co.  v.  Bradley,  lo  Ind.  23. 

[d]  (Sup.  1862) 

A  sheriff,  offering  property  for  sale  under 
an  execution,  announced  that  he  should  sell, 
and  did  sell,  only  a  conditional  estate,  redeem- 
able in  a  year,  and  gave  a  certificate  instead 
of  a  deed  for  the  fee  simple.  Held,  that  the 
sale  was  invalid.— Ewald  v.  Coleman^  19  Ind. 
66. 

[6]      (App.  1901) 

Where  the  sheriff  gave  notice  of  the  sale 
of  land  under  execution,  as  required  by  statute, 
it  was  not  essential  that  he  should  take  actual 
possession  of  it  in  order  to  exercise  his  power 
to  sell.-Lahr  v.  Ulmer,  60  N.  E.  1009,  27  Ind. 
App.  107. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  613-611). 
See,  also,  17  Cyc.  pp.  1236-1238 ;    note,  43 
Am.  Dec.  143. 


$  227.  Terms  and  conditions. 

Bids  must  be  unconditional  and  for  cash,  see 
post,  I  230. 

[a]  (Sup.  1846) 

A  conveyance  by  a  sheriff  of  land  sold  at 
sheriff's  sale  without  receiving  the  purchase 
money  is  void ;  he  having  no  authority  to  sell 
except  for  cash.—Chapman  y.  Uarwood,  8 
Blackf .  82,  44  Am.  Dec.  736. 

[b]  (Svp.  1859) 

Under  Acts  1843,  p.  52,  {§  3,  4,  where  a 
defendant  is  unable  to  give  security  to  stay  a 
sale  of  his  lands,  the  property  may  be  sold 
upon  a  certain  credit.  Held,  that  in  such  case 
the  defendant  roust  notify  the  ofiicer  of  his  in- 
ability, and  request  a  sale  on  credit,  or  he 
would  waive  his  rights.— Lemasters  v.  Johnson, 
12  Ind.  385. 


[c]  (Snp,  1874) 
All  sales  upon  executions  or  orders  of  sale 
must  be  for  cash ;  but  inasmuch  as  the  sheriff, 
in  case  of  nonpayment,  may  re-exi)ose  the  prop- 
erty on  the  same  or  a  subsequent  day,  it  may 
be  reasonably  inferred  from  the  power  to  re- 
expose  on  a  subsequent  day  that  he  may  give 
reasonable  time  to  the  purchaser  for  the  pay- 
ment of  his  bid,  provided  a  proper  memorandum 
of  the  sale  has  been  made.— Ruckle  v.  Barbour^ 
48  Ind.  274. 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Diq.  Ebcecution,  |  641. 

§  228.  Penons  who  nuiy  pnroluue. 

Executor,    see    EIxecutobs  and   Administba- 

TOBS,  §  152. 
Foreign  corporations,  see  Oobpobations,  {  656. 
Right  of  bank  to  purchase,  see   Banks  ani>. 

Banking,  {  95. 

[a]  (Sup.  1869) 

An  administrator  cannot  buy  trust  prop- 
erty for  his  own  benefit  at  a  sale  on  execution 
in  his  favor  levied  before  he  assumed  the  trust 
—Martin  v.  Wyncoop,  12  Ind.  266,  74  Am.  Dec 
209. 

[b]  (Sap.  1861) 

A  deputy  clerk,  without  authority  from  the 
judgment  plaintiff,  and  without  any  direction 
from  his  principal  so  to  do,  issued  an  execution 
upon  a  judgment  and  became  a  purchaser  at 
the  sale.  Held,  that  he  acquired  no  title  by  the 
purchase,  even  though  no  actual  fraud  entered 
into  the  transaction.— Lewis  v.  Phillips,  17  Ind. 
108,  79  Am.  Dec.  457. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  S{  642-647. 
See,  also,  17  Cyc,  pp.  1253-1255. 

1229.   Bids. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  K  648-653,. 

698. 
See,  also.  17  Cyc  pp.  1255-1257;   note,  70 

Am.  Dec.  572. 

§  230.  —  In  seneral. 
[a]     (Sup.  1830) 
The  sheriff  is  not  obliged  to  take  the  mere 
word  of  any  person  who  may  bid  at  a  sheriffs 
sale  that  he  is  the  agent  of  the  execution  cred- 
itor.—Cowgill  V.  Wooden,  2  Blackf.  332. 

[b]  If  a  bidder  at  a  sheriff's  sale  of  real  estate 
prevent  others  from  bidding,  by  representations 
respecting  the  object  of  his  bid,  and  then  buy 
the  property  at  the  sale  at  a  price  much  below 
its  value,  the  sale  is  void,  as  against  public  pol- 
icy, and  as  a  fraud  upon  the  judgment  debtor 
and  his  creditors.— (Sup.  1844)  Bunts  v.  Cole, 
7  Blackf.  205,  41  Am.  Dec.  226 ;  (1857)  Gilbert 
V.  Carter,  10  Ind.  16,  68  Am.  Dec.  655. 

[c]  In  selling  land  upon  execution,  a  sheriff 
can  receive  only  an   unconditional  cash  bid.— 
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(Sup.  1854)  Swope  v.  Ardery,  6  Ind  213;  (1867) 
Reeves  y.  Clark,  8  Ind.  409. 

[d]  (Svp.  1854) 
At  a  sale  upon  execution  of  real  estate  be- 
longing to  A.,  several  judgment  creditors  who 
■attended  the  sheriflTs  sale  and  intended  to  bid 
upon  the  land  were  prevented  from  so  doing  by 
promises  made  by  B.  that  the  creditors  should 
be  paid,  and  thereupon  the  land  was  sold  to  B. 
for  very  much  less  than  its  real  value.  A.  re- 
mained in  possession  of  the  premises  for  five 
jrears,  and  it  was  then  sold  by  B.  to  C.  for 
something  more  than  he  gave  for  it,  but  still 
for  not  more  than  half  its  value.  Held^  that 
these  facts  were  sufficient  to  support  a  bill  in 
equity,  brought  to  set  aside  the  deed  and  to  en- 
join a  suit  in  ejectment  against  A.— Plaster  v. 
Burger,  5  Ind.  232. 

[e]      (Sup.  1854) 

An  execution 'sale,  at  which  the  execution 
creditor,  intending  to  bid  in  the  property,  makes 
false  representations  to  deter  other  bids,  is  void- 
able for  fraud.— Vantrees  v.  Hyatt,  5  Ind.  487. 

[f]  (Sap.  1855) 
Where,  at  a  sale  of  land  on  execution,  the 
'execution  plaintiff  prevents  competition  by 
fraudulently  representing  that  he  is  buying  the 
land  for  the  punwse  of  letting  the  execution  de- 
fendant redeem,  and  thus  obtains  the  land  for  a 
price  much  below  its  value,  the  sale  will  be  set 
aside  in  equity.— Forelander  v.  Hicks,  6  Ind. 
448. 

[gl     (Sup.  1857) 

Where  the  representations  of  the  buyer  con- 
cerning the  property  sold  by  the  sheriff  only  in- 
fluenced the  judgment  creditor,  and  it  did  not 
appear  he  would  have  bid  more  than  the  amount 
of  his  debt,  and  the  property  was  sold  for  that 
amount,  though  much  below  its  real  value,  the 
sale  may  well  be  valid.— Gilbert  v.  Carter,  10 
Ind.  16,  68  Am.  Dec.  655. 

[h]    (Sup.  18$1) 

A  purchaser  at  sheriff's  sale  who  has  by 
fraud  prevented  the  attendance  of  other  pur- 
chasers will  not  be  permitted  to  hold  the  land 
so  purchased.— Arnold  v.  Cord,  16  Ind.  177. 

[1]  (Sup.  1884) 
A  sheriff's  sale  will  not  be  set  aside  simply 
on  the  ground  that  the  purchaser  prevented 
others  from  bidding,  unless  he  thereby  secured 
the  land  at  less  than  its  value.— Lynch  v.  Reese, 
1)7  Ind.  360. 

FoH  Cases  rBOif  Otueb  States, 

See  21  Cent.  Dig.  Execution,  §|  648-652, 

686. 
See,  also,  17  Cyc.  p.  1255. 

-|  231*  —  Aooeptanoa  or  rejeotion. 

[a]    (Sap.  1850) 
A  sheriff,  in  making  sales  upon  execution. 
is  not  obliged  to  take  the  bid  of  an  irresponsible 
l)er8on.— Hobbs  v.  Beavers,  2  Ind.  142,  52  Am. 
l>oc.  500. 


[b]  (Sup.  1891) 

A  debtor,  through  his  attorney,  bid  for  the 
separate  parcels  less  than  enough  to  satisfy  the 
execution,  which  bids  were  held  in  abeyance 
until  the  land  was  offered  as  a  whole,  at  which 
time  his  bid  was  the  highest;  but,  the  sheriff 
refusing  to  give  a  few  days'  time  to  procure 
more  money  from  his  client,  the  attorney  with- 
drew all  his  bids,  and  the  land  was  struck  off 
to  another.  Held,  that  the  sale  was  valid,  as 
the  debtor,  having  withdrawn  all  his  bids,  could 
not  object  that  the  bids  for  the  separate  parcels 
were  held  in  abeyance.— Barnes  v.  Zoercher,  126 
Ind.  434,  26  N.  E.  172. 

[c]  (Sup.  1891) 

It  is  a  proper  exercise  of  the  sheriff's  dis- 
cretion in  making  sales  of  real  estate  to  with- 
hold approval  or  acceptance  of  the  bids  made 
on  several  tracts  separately,  if  for  less  than  the 
debt  and  costs,  until  he  has  offered  each  tract 
and  all  the  tracts  in  all  the  modes  prescribed  by 
law,  unless  at  any  time  before  all  have  been  of- 
fered he  receives  a  bid  sufficient  in  amount  to 
discharge  the  entire  debt  and  costs.- Barnes  v. 
Zoercher,  26  N.  E.  769,  127  Ind.  105. 

Fob  Cases  fbom  Othe&  States, 

See  21  Cent.  Dig.  Execution,  i  653. 
See,  also,  17  Cyc.  p.  1256. 

8  232.  Payment  of  bid. 

As  prerequisite  to  right  to  deed,  see  post,  §  306. 
False  receipt  as  fraud  on  creditors,  see  Fbaud- 

ulent  Conveyances,  8  24. 
Presumptions  as  to  payment,  see  post,  §  259. 

Fob  Cases  fbom  Otheb  States. 

See  21  Cent.  Dig.  Execution,  88  654-658. 
See,  also,  17  Cyc.  pp.  1257-1264. 

8  233.  —  In  seA^ri^* 

[a]  (Sap.  1880) 

Where  a  sheriff  gives  a  receipt  for  the 
amount  of  a  purchaser's  bid  at  an  execution 
sale,  without  receiving  any  money,  the  judg- 
ment plaintiff  may  maintain  a  suit  against  the 
defendant  and  his  replevin  bail  to  correct  the 
execution  by  erasing  the  receipt  therefrom,  and 
to  expunge  such  receipt  from  the  records,  and 
to  revive  the  judgment  on  which  the  execution 
issued;  the  purchaser  having  acquired  no  title 
to  or  possession  of  the  property  sold,  and  nei- 
ther the  judgment  debtor  nor  his  replevin  bail 
having  suffered  any  loss  by  reason  of  such  sale. 
— McCormick  v,  Walter  A.  Wood  Mowing  & 
Reaping  Mach.  Co.,  72  Ind.  518. 

[b]  (App.  1906) 

Where  property  was  sold  under  an  execu- 
tion to  a  purchaser  other  than  the  judgment 
creditor,  no  title  passed  until  the  purchase  price 
was  paid  to  the  sheriff,  and  the  execution  of  a 
receipt  to  the  sheriff  by  the  execution  creditor 
under  an  arrangement  with  the  purchaser  was 
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insufficient.— Fuller  v.  Exchange  Bank,  78  N. 
E.  206,  38  Ind.  App.  570. 

For  Cases  FBOif  Otheb  States, 

See   21   Cent.    Dig.    Execution,    IS    654- 

657%. 
See,  also,  17  Cyc.  p.  1257. 

S  234.  —  Purchase  by  ereditor. 

[a]  (Sup.  1901) 

In  order  to  make  a  sheriff's  deed  effective 
where  the  land  is  purchased  by  a  judgment 
creditor,  it  is  only  necessary  that  the  amount 
of  his  bid  should,  with  his  direction  and  au- 
thority, be  properly  credited  on  the  execution. 
—Robertson  t.  Van  Cleave,  120  Ind.  217,  26  N. 
E.  899,  29  N.  B.  781,  15  L.  R.  A.  68. 

[b]  (Sup.  1896) 

Where  the  creditor  himself  purchases 
at  the  execution  sale,  he  is  entitled  to  have  the 
payment  of  his  debt,  evidenced  by  his  receipt, 
credited  as  a  payment  on  his  bid,  in  lieu  of 
cash,  where  there  is  no  question  that  his  debt 
is  a  first  lien  on  the  purchase  price.— Boots  v. 
Ristine,  146  Ind.  75,  44  N.  E.  15. 

For  Cases  from  Other  States. 

See  21  Cent.  Dig.  Execution,  {  658. 
See,  also,  17  Cyc.  p.  1258. 

$  235.  Failure  to  comply  witli  bid. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  659-666. 
See,  also,  17  Cyc.  pp.  1259,  1260. 

§  236.  In  seneral. 

[a]  (Sap.  1853) 

Where  a  sheriff,  having  several  executions 
on  decrees  of  foreclosure  against  the  same  land, 
sells  it  on  the  senior  execution,  the  fact  that 
the  purchaser  does  not  fully  pay  the  purchase 
money  does  not  authorize  the  sheriff  to  sell  up- 
on the  execution  next  having  preference.— Ben- 
ton V.  Shreeve,  4  Ind.  66. 

[b]  (Sup.  1865) 

Where  lands  are  sold  on  execution,  and 
the  purchaser  fails  to  pay  the  amount  of  the 
bid,  and  judgment  is  taken  against  him  for 
the  amount  of  the  bid  and  damages,  there  is 
no  equitable  lien  on  the  land  in  favor  of  the  ex- 
ecution plaintiff  for  the  purchase  money.— Day 
T.  Vallette,  25  Ind.  42,  87  Am.  Dec.  353. 

[c]  (Sap.  1874) 

Where  lands  were  properly  offered  for 
sale  by  the  sheriff,  and  were  struck  off  to  a 
bidder,  but  the  purchase  money  was  not  paid, 
nor  any  valid  memorandum  of  the  sale  made 
by  the  sheriff,  and  the  grantee  of  the  judg- 
ment debtor  offered  to  pay,  and  tendered,  the 
amount  due  on  the  judgment,  which  tender 
was  refused,  the  fact  that  the  sheriff  had  in- 
dulged the  purchaser  for  several  months  on  ac- 
count of  arrangements  for  payment  made  by 
the  purchaser  with  the  execution  plaintiff  could 
not  affect  the  rights  of  the  execution  defendant 


or   his   grantee.— Ruckle  v.   Barbour,   48  Ind. 
274. 

Where  lands  were  properly  offered  for 
sale  by  the  sheriff  and  were  struck  off  to  a  bid- 
der, but  the  purchase  money  was  not  paid,  Dor 
any  valid  memorandum  of  the  sale  made  by 
the  sheriff,  and  the  grantee  of  the  judgmoit 
debtor  offered  to  pay  and  tendered  the  amomit 
due  upon  the  judgment,  which  tender  was  re- 
fused, heldf  that  he  had  a  right  to  make  such 
payment,  and  that  the  effect  of  the  tender 
could  not  be  avoided  by  a  subsequent  execution 
of  a  certificate  of  purchase.— Id. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  |  659. 
See,  also,  17  Cyc.  p.  1250. 

§  237.  Resale. 

Effect  of  statute  of  frauds  on  liability  of  orig- 
inal purchaser  after  resale,  sec  Frauds,  Stat- 
ute OF,  I  78. 

[a]  (Sup.  1840) 

A  sheriff  sold  certain  real  estate  on  exe- 
cution to  B.,  who  failed  to  pay  the  purchase 
money.  A  few  days  afterwards,  without  hav- 
ing adjourned  the  sale  and  without  advertising 
it  again,  the  sheHff  re-exposed  the  property 
to  sale  and  sold  it  to  C,  who  had  notice  of  the 
facts.  Held,  that  the  sale  to  C.  was  void.— 
Givan  v.  Doe  ex  dem.  Crawford,  5  Blackf.  260. 

[b]  (Sap.  1889) 

A  sheriff  may  readvertise  and  resell,  under 
the  same  execution,  land  already  struck  off  to 
a  bidder  at  a  former  sale,  which  has  been 
abandoned  by  mutual  consent  of  the  sheriff 
and  the  bidder,  and  of  which  no  memorandum 
was  made  to  satisfy  the  statute  of  frauds.— 
Maher  v.  .Etna  Life  Ins.  Co.,  116  Ind.  486,  19 
N.  E.  305,  a  Am.  St.  Rep.  880. 

For  Cases  FRoif  Other  States, 

See  21  Cent.  Dig.  Execution,  {$  660,  6G1. 

§  238.  Liabilities  of  bidders. 

[a]  (Sap.  1846) 

If  the  execution  plaintiff  buy  land  at  a 
sheriff's  sale  at  a  price  exceeding  the  amount 
of  the  execution,  and  refuse  to  make  payment, 
the  sheriff  may,  by  motion  against  the  pur- 
chaser, recover  the  excess,  with  10  per  cent 
damages  thereon.— Hunt  v.  Gregg,  8  Blackf. 
105. 

[b]  (Sap.  1851) 

The  maxim,  **Caveat  emptor,"  is  nsnally 
applied  with  strictness  to  the  purchase  of 
goods  at  execution  sales.  The  sheriff  does  not 
warrant  the  title  of  the  execution  defendant, 
but  sells  whatever  title  or  interest  the  latter 
may  have,  and,  if  the  buyer  chooses  to  pur- 
chase a  doubtful  title  to  the  property  offered 
for  sale,  he  cannot  claim  to  be  released  from 
the  payment  of  his  bid  upon  the  ground  that 
the  title  was  imperfect.— Rodgers  v.  Smith,  2 
Ind.  526. 
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[e]     (Sup.  1S62) 

Where  land  has  been  sold  at  a  sheriffs 
sale,  sobject  to  alleged  incambrances,  which  did 
not  exist  at  the  time  of  the  purchase,  the  par- 
chaser  cannot  be  compelled  to  take  the  land 
at  a  price  consisting  of  the  amount  of  his 
bid  and  the  amount  of  such  of  the  incumbran- 
ces as  had  been  removed.— Gregg  v.  Strange,  3 
Ind.  366. 

[d]  (Sup.  1866) 

Where  the  judgment  defendant  has  no  ti- 
tle whatever  to  the  lands  sold  at  sheriff's 
sale,  there  is  no  consideration  for  the  promise 
of  the  purchaser  to  pay  the  purchase  money, 
and  where  a  bid  is  made  under  a  mistake  of 
fact  in  this  respect  the  bidder  is  not  bound  to 
complete  the  purchase.— Julian  v.  Beal,  26  Ind. 
220,  89  Am.  Dec.  460. 

[e]  (Super.  18t^) 

The  purchaser  of  property  at  a  sheriff's 
sale  is  held  only  for  the  amount  bid,  and  not 
for  the  value  of  the  property.- Mazelin  v.  Mar- 
tin, Wils.  423. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  662-664 ; 
11  C!ent.  Dig.  Contracts,  §  393;  48  Ont. 
Dig.  Ven.  &  Pur.  §  14. 
See.  also,  17  Cyc  pp.  1260-1262. 

$  239.  Actions  on  bids. 

[a]  (Sup.  1834) 

In  an  action  by  a  sheriff  for  purchase 
money  of  land  sold  by  him  on  execution,  his 
return  to  the  execution  must  be  stated  in  the 
declaration.— Ennis  v.  Waller,  3  Blackf.  472. 

[b]  (Sup.  1843) 

A  purchaser  of  land  on  execution  having 
failed  to  pay  the  purchase  money,  the  sheriff 
afterwards  sold  the  land  to  another  person  for 
a  less  price  than  it  first  sold  for.  Held  that, 
in  the  statutory  proceeding  by  notice  and  mo- 
tion against  the  first  purchaser  for  the  differ- 
ence in  amount  between  the  first  and  second 
sales,  the  notice  must  aver  an  offer  by  the 
sheriff  to  convey  the  land  to  the  defendant  be- 
fore the  second  sale.— Williams  v.  Lines,  7 
Blackf.  46. 

[c]  (Sup.  1845) 

Under  Rev.  St.  1838,  p.  286,  where  a  pur- 
chaser refused  to  pay  the  price  of  property  sold 
on  execution,  he  was  liable,  on  motion  by  the 
officer  making  such  sale,  to  a  judgment  for 
the  amount  of  the  price.  Eeldf  that  a  motion 
by  plaintiff  in  the  execution  for  such  a  judg- 
ment was  properly  refused.— Laverty  v.  Cham- 
berlain, 7  Blackf.  556. 

[d]  (Snp.  1846) 

There  is  an  irregularity  in  going  to  trial, 
on  motion  of  a  sheriff  to  recover  the  purchase 
money  of  land  sold  on  execution,  without  an  is- 
sue.—Hunt  v.  Gregg,  8  Blackf.  105. 

A  sheriff  cannot  proceed  by  motion  to  re- 
cover the  purchase  money  of  land  sold  on  exe- 
cution,   unless   he   has   previously   offered    the 


purchaser  a  deed  for  the   land,   provided   he 
would  pay  the  purchase  money.— Id. 

It  is  questionable  whether  an  action  at 
common  law  can  be  sustained  by  a  sheriff  on  a 
contract  of  sale  on  execution  effected  through 
his  own  agency  in  the  capacity  of  auctioneer; 
but  the  objection,  if  valid,  to  a  common-law 
suit  in  such  case,  is  not  applicable  to  the  form 
of  action  by  motion,  which  is  expressly  author- 
ized by  statute  whenever  the  sheriff  makes  a 
valid  sale  on  execution  and  the  purchaser  re- 
fuses to  pay  his  bid.— Id. 

[6]     (Sup.  1847) 

The  notice  by  a  sheriff,  to  a  purchaser  of 
land  on  execution,  of  a  motion  to  be  made  for 
judgment  against  such  purchaser  for  the  pur- 
chase money,  need  not  set  out  the  sheriff's  re- 
turn to  the  execution.— Steele  v.  Hanna,  8 
Blackf.  326. 

[f]     (Sap.  1896) 

A  creditor  in  execution  who  receives  from 
a  purchaser  at  an  execution  sale  a  check  for 
the  deed,  and  does  not  offer  to  rescind  the  con- 
tract, or  tender  back  the  check  when  payment 
thereof  is  refused,  is  not  entitled  to  the  sum- 
mary remedy  provided  by  Rev.  St.  1894,  S  772, 
for  recovering  judgment  for  the  amount  at 
which  land  is  sold  by  the  sheriff  on  execution.— 
Sutton  V.  Baldwin,  45  N.  E.  518,  146  Ind.  361. 

For  Cases  from  Other  States. 

See  21  Cent.  Dig.  Execution,  §§  665,  666. 
See,  also,  17  Cyc.  pp.  1262-1264;    note,  69 
Am.  Dec.  365. 

^  241.   Certifloate  of  sale. 

Title  and  rights  of  assignee  of  certificate,  see 
post,  §  289. 

[a]  (Sup.  1874) 

The  sheriff  has  no  authority  to  execute 
a  certificate  of  purchase  until  the  purchaser 
has  paid  his  bid  or  caused  the  judgment  to  be 
satisfied  to  that  extent— Ruckle  v.  Barbour,  48 
Ind.  274. 

[b]  (Snp.  1882) 

The  rule  that,  where  redemption  money 
has  been  accepted,  the  holder  of  the  certificate 
loses  his  character  of  purchaser,  does  not  apply 
where  a  third  person  pays  money,  not  to  re- 
deem, but  to  become  the  owner  of  the  certif- 
icate or  to  acquire  title.— Hays  v.  Wilstach,  82 
Ind.  13. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution.  §  668. 
See,  also,  17  Cyc  pp.  1264,  1265. 
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§  243.  Persons  who  may 
ity  of  sale. 

By  collateral  attack,  see  post,  §  258. 
Parties,  see  post,  §  256. 

Right  of  execution  creditor  as  purchaser  to  set 
aside  sale  on  failure  of  title,  see  post,  §  285. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  ($  673-686. 
See,  also,  17  Cyc.  pp.  1267-1272. 
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S  244.  —  In  seaermL 
[a]     (Sup.  1854) 

A  purchaser  of  land  ander  a  void  mort- 
gage brought  suit  to  recover  possession  of  the 
premises,  and  sought  to  attack  the  title  of  the 
defendant  by  proof  that  the  latter  purchased 
the  same  upon  execution  at  a  price  so  inade- 
quate as  to  furnish  conclusive  evidence  of 
fraud.  Held  that,  the  plaintiff  having  no  title, 
the  question  of  the  validity  of  the  defendant's 
title  could  not  arise.— State  v.  State  Bank,  5 
Ind.  353. 

£b]     (Sap.  1860) 

Where  a  complaint  for  relief  from  execu- 
tion sale  on  the  ground  that  it  was  fraudulent, 
oppressive,  and  void,  shows  that  the  person 
whose  property  was  sacrificed  was  the  principal 
debtor,  and  he  does  not  complain,  and  it  is  not 
shown  but  that  he  is  amply  able  to  pay  a 
balance  of  the  judgment,  but  it  is  not  averred 
that  any  effort  was  being  made  to  compel  the 
plaintiff  to  pay  the  balance,  a  demurrer  to  the 
complaint  was  properly  sustained.— Aldridge  y. 
Clark,  15  Ind.  235. 

[c]  (Sap.  1877) 

Only  those  interested  through  defendant 
can  complain  that  in  selling  several  parcels  en 
masse,  after  having  received  no  bids  thereon 
separately,  the  sheriff  sold  more  of  the  land 
than  was  required  to  satisfy  the  execution. — 
Weaver  v.  Guyer,  59  Ind.  195. 

[d]  (Sap.  1877) 

One  claiming  under  a  judgment  defendant 
by  purchase  from  him  after  the  levy  of  an  ex- 
ecution cannot  have  the  sheriff's  sale  set  aside 
on  the  ground  that  the  defendant  at  the  time 
of  the  sale  offered  the  sheriff  personal  prop- 
erty, which  he  owned,  sufficient  to  satisfy  the 
execution,  where  the  sheriff's  return  recites 
that  no  personal  property  could  be  found  to 
levy  on.— Stockton  v.  Stockton,  59  Ind.  574. 

[e]  (Sap.  1881) 

Where  the  lien  of  a  judgment  on  which 
lands  are  sold  under  execution  is  senior  to  that 
of  a  mortgage  on  such  lands,  assignees  of  the 
mortgage  holding  it  in  trust  have  an  interest 
entitling  them  to  sue  in  their  own  names  and 
as  trustees  of  an  express  trust  to  set  aside  the 
execution  sale  for  good  cause.— Stotsenburg  v. 
Stotsenburg,  75  Ind.  538. 

[f]  (Sap.  1883) 

Where  there  is  no  adverse  possession  by 
the  purchaser  at  .sherifiTs  sale  at  the  time  of 
the  subsequent  conveyance  by  the  execution 
debtor,  the  right  of  the  last  grantee  to  bring 
an  action  to  avoid  the  sberiflTs  sale  is  express- 
ly recognized  by  Rev.  St.  1881,  §  293,  provid- 
ing that  actions  for  the  recovery  of  real  proper- 
ty sold  on  execution,  brought  by  the  execution 
debtor,  his  heirs,  or  any  person  claiming  under 
him  by  title  acquired  after  the  date  of  the  judg- 
ment, must  be  commenced  within  10  years  after 
the  date  of  the  sale.— Stumph  y.  Reger,  92  Ind. 
286. 


[g]  (Sap.  1887) 
One  who  claims  in  the  character  of  a  judg* 
ment  creditor  cannot  avoid  a  consummated  8be^ 
iff's  sale  on  the  ground  that  there  were  irrega- 
larities  in  the  conduct  of  the  sheriff  or  clerk.— 
Johnson  v.  Murray.  112  Ind.  154,  13  N.  E.  273. 
2  Am.  St.  Rep.  174. 

[h]     (Sap.  1888) 

A  judgment  creditor  cannot  complain  that, 
under  another  judgment  against  the  debtor  and 
a  surety,  property  of  the  surety  was  levied  on 
and  sold  before  that  of  the  principal  debtor  was 
exhausted,  contrary  to  the  order  of  court.— HoU- 
craft  v.  Douglass,  115  Ind.  139.  17  N.  E.  275. 

A  sheriflTs  sale  will  not  be  overthrown  on 
account  of  irregularities  in  an  action  by  a  judg- 
ment creditor.— Id. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {§  673-680. 
See,  also,  17  Cyc.  p.  12G7. 

§  245.  — —  WaiTer  and  estoppel. 

Estoppel  by  permitting  mortgage  of  property, 
see  Estoppel,  {  94. 

Waiver  of  appraisement,  see  ante,  §  141. 

Waiver  of  objection  to  sale  without  appraise- 
ment as  affecting  title  of  purchaser,  see  post, 
§  275. 

[a]  (Sap.  1839) 

Where,  after  sale  under  execution,  the  exe- 
cution debtor,  apprised  of  the  sale,  informed  a 
third  person  of  his  inability  to  redeem,  showed 
him  the  boundaries,  and  consented  that  such 
person  should  buy  it,  and  he  did  buy  it  of  the 
purchaser  at  the  sheriflTs  sale,  the  execution 
debtor  waived  any  right  he  might  have  to  vacate 
the  execution  sale,  on  account  of  a  mistake  in 
the  advertisement  of  sale.— McClure  y.  McCor 
mick,  5  Blackf.  129. 

[b]  (9ap.  1850) 

An  execution,  merely  voidable,  may  be  set 
aside  on  motion  of  the  defendant,  but,  if  not  so 
set  aside,  all  acts  done  under  it  are  valid,  as 
well  in  relation  to  the  execution  plaintiff  as  to 
strangers.  The  execution  defendant  may  waive 
the  errors,  and,  if  he  does  not  procure  the  pro- 
cess to  be  set  aside,  he  will  be  presumed  to 
have  waived  them;  and,  if  he  does  waive  them, 
the  process  should  not  be  set  aside,  even  on  mo- 
tion.—Doe  ex  dem.  Mace  y.  Button,  2  Ind.  309, 
52  Am.  Dec.  510. 

[c]  (Sap.  1862) 

Where  a  single  town  lot  Is  sold,  with  no 
suggestion  from  the  execution  defendant  nor  any 
other  interested  party  of  the  propriety  of  a  di- 
vision, the  purchaser's  title  is  valid,  although 
the  jury  should  find  a  division  to  have  been 
proper.— West  v.  Cooper,  19  Ind.  1. 

[d]  (Sap.  1878) 

Wliere  an  execution  defendant  waives,  as 
he  is  entitled  to  do,  the  sale  of  his  land  in  par- 
cels, by  requesting  that  it  be  sold  as  an  entire- 
ty, he  cannot,  in  an  action  to  recover  the  land 
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by  one  holding  a  sheriflTs  deed,  be  heard  to 
complain  that  it  was  thus  sold.— Joyce  y.  First 
Nat.  Bank  of  Madison,  62  Ind.  188. 

[e]      (Sup.  1881) 

The  fact  that  the  execution  debtor  con- 
sented to  a  sale  at  another  place  than  that 
named  in  the  notice  will  not  prevent  him  from 
avoiding  it— Murphy  v.  Hill,  77  Ind.  129. 

m  (Sup.  1881) 
Rev.  St.  1876,  p.  217,  i  466,  provides  that, 
if  an  estate  consists  of  several  lots,  tracts,  and 
parcels  each  shall  be  offered  separately  and 
no  more  of  any  real  estate  shall  be  offered  for 
sale  than  shall  be  necessary  to  satisfy  the  exe- 
cution unless  the  same  is  not  susceptible  of  di- 
vision. Heldf  that  the  sheriff^s  sale  in  mass, 
instead  of  in  parcels,  is  voidable,  and  not  void; 
and  hence  the  right  to  have  the  sale  set  aside 
because  of  such  sale  in  mass  may  be  waived  by 
parol.— Nelson  v.  Bronnenburg,  81  Ind.  193. 

[g]    (Sup.  1883) 

Where  the  property  of  a  gravel  road  com- 
pany is  sold  on  execution,  its  assignee  for  bene- 
fit of  creditors,  by  accepting  the  surplus  pro- 
ceeds, ratifies  the  sale,  and  neither  he  nor  his 
assignor  can  object  to  its  validity.— Rowe  v. 
Major,  92  Ind.  206. 

[h]     (Sup.  1886) 

Where  an  execution  defendant,  entitled  to 
liave  lands  sold  in  a  certain  order,  fails  to  take 
steps  to  have  it  so  done,  and  fails  to  object  to 
their  sale  in  a  different  order,  or  where  he  fails 
to  object  to  a  sale  as  irregular  because  a  for- 
mer levy  is  undisposed  of,  until  after  the  sale  is 
consummated,  he  is,  in  the  absence  of  any  ex- 
cuse for  such  a  failure,  estopped  from  complain- 
ing of  such  irregularities.— Richey  v.  Merritt, 
108  Ind.  347,  9  N.  E.  368. 

An  execution  defendant  by  his  acquiescence 
In  irregularities  in  the  proceedings  on  an  execu- 
tion, including  the  sale  of  property  on  it,  may 
estop  himself  from  obtaining  an  order  setting 
aside  such  sale.— Id. 

Fob  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Execution,  §|  681-686. 
See,  also,  17  Cyc.  pp.  1269-1272. 

I  246.  OpeniAC  or  Tacatins* 

L#ien  of  purchaser  for  taxes  paid  when  sale  is 

set  aside,  see  Taxation,  |  531. 
Rights  and  remedies  of  purchasers  on  avoidance 

of  sale,  see  post,  U  284-287. 

Fob  Cases  fboic  Otheb  States, 

See  21  Cent.  Dig.  E^xecution,  $§  687-722. 
See,  also,  17  Cyc.  pp.  1267-1287. 

1 248.  —  Defects   or   Irregularities    in 
ezeoution  or  levy. 
Ca]     (Sup.  1886) 

An  execution  plaintiff  is  chargeable  with 
notice  of  all  the  irregularities  which  may  have 


occurred  both  in  the  issuance  of  an  execution 
and  in  the  sale  of  property  on  it,  and  hence, 
when  an  execution  plaintiff  becomes  the  pur- 
chaser, the  sale  will  be  set  aside  for  irregulari- 
ties, which  could  not  be  made  effective  against 
an  innocent  third  person  not  chargeable  with 
notice  of  mere  irregularities.— Richey  t.  Mer- 
ritt, 9  N.  B.  368,  108  Ind.  347. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  E^xecution,  i  696. 
See,  also,  17  Cyc.  p.  1273. 

I  249.  — —  Irresularities  or  misoonduet 
affeotinc  sale. 

[a]  (Sup.  1850) 

To  render  a  sheriff's  sale  void  on  account 
of  the  property  being  sold  to  a  person  who  was 
not  the  highest  bidder,  it  is  necessary  to  prove 
that  he  acted  fraudulently,  and  that  the  per- 
son offering  to  bid  higher  was  responsible.— 
Hobbs  V.  Beavers,  2  Ind.  142,  52  Am.  Dec. 
500. 

[b]  (Sap.  1855) 

When  certain  real  estate  was  sold  on  exe- 
cution the  sheriff  represented  that  the  whole 
land  was  covered  by  a  mortgage,  when  in  fact 
the  mortgage  covered  only  part,  and  that  an 
execution  was  a  prior  lien  on  the  lands,  which 
was  in  fact  a  subsequent  one  to  that  on  which 
the  levy  was  made.  Held  that,  whether  the 
sheriff  knew  the  representations  were  false  or 
not,  they  were  suflScient  ground  for  setting  aside 
the  sale.— Reed  v.  Diven,  7  Ind.  189. 

[c]  (Sup.  1S59) 

Though  a  sheriff^s  sale  cannot  be  collateral- 
ly impeached,  it  may  be  set  aside  on  the  direct 
proceeding  for  an  irregularity  in  offering  the 
property  for  sale  without  appraisement.— Davis 
V.  Campbell,  12  Ind.  192. 

[d]  ^(Sap.lS59) 

Where  an  administrator  purchased  his  de- 
cedent^s  real  estate  at  an  execution  sale  under 
an  execution  in  favor  of  the  administrator  levied 
on  before  he  assumed  the  trust,  the  cestui  que 
trust  may  have  the  sale  set  aside  without  show- 
ing fraud,  or  without  showing  that  the  adminis- 
trator made  an  advantageous  bargain;  the  ad- 
ministrator being  a  trustee  of  the  estate  of  his 
decedent  and  disqualified  from  purchasing  the 
same.— Martin  v.  Wyncoop,  12  Ind.  266,  74 
Am.  Dec.  209. 

[•]      (Sup.  1888) 

A  sale  cannot  be  declared  void  for  misde- 
scription of  the  land  in  the  advertisement  and 
sale,  on  the  mere  evidence  of  an  error  in  some 
of  the  published  notices,  when  the  first  levy  is 
not  shown  to  be  incorrect,  the  second  levy  is 
correct,  the  land  was  sold  and  conveyed  by  a 
correct  description,  and  the  execution  defendant 
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has  acquiesced.— HoUcraft  t.  Douglass,  115  Ind. 
139,  17  N.  E.  275. 

Fob  Cases  fbom  Othsb  States, 

See  21  Cent.  Dig.  Execution,  SS  697-702. 
See,  also,  17  Cyc.  pp.  1274-1276;   note,  18 
L.  R.  A.  88. 

$  250.  -^  Iiuideqiuiey  of  price. 

As  ground  for  collateral  attack,  see  pott,  |  256. 

[a]  (Sup.  1826) 

The  real  estate  of  B.  was,  in  1823,  sold  on 
execution,  under  a  judgment  recovered  against 
him  by  A.,  in  1822,  which  judgment  had  not 
been  replevied.  A.,  the  execution  plaintiff,  was 
the  purchaser  for  $565.  The  property  sold  had 
been  appraised,  under  the  statute  of  1820,  at 
$4,640.  In  ejectment  by  A.  for  the  premises  it 
was  held  that  no  bid  for  the  land  could  be 
made,  undef  the  statute  of  1820,  for  less  than 
one-half  the  appraised  value,  and  that  the  sher- 
iff's sale,  therefore,  for  $565,  was  void,  and  his 
deed  conveyed  no  title  to  the  purchaser.— Harri- 
son v.  Doe  ex  dem.  Rapp,  2  Blackf.  1. 

[b]  (Sup.  1838) 

St.  1820,  prohibiting  the  sale  of  real  es- 
tate on  execution  for  less  than  two-thirds  of  its 
appraised  value,  applies  only  to  sales  on  judg- 
ments rendered  after  the  passage  of  the  act.— 
Hobson  V.  Doe  ex  dem.  Harper,  4  Blackf.  487. 

£c]     (Sup.  1849) 

Where  1,280  acres  of  land,  worth  $20,000, 
were  sold  on  execution  for  $75,  the  sale  was 
held  to  be  invalid;  the  sale  not  being  compul- 
sory on  the  day  it  was  made,  but  open  to  ad- 
journment.—Sherry  V.  Nick  of  the  Woods  ex 
dem.  Lockwood,  1  Ind.  575,  Smith,  289. 

[d]  (Sup.  1850) 

Where  a  sheriff  sells  realty  worth  $1,200 
for  $111,  such  inadequacy  of  price  is  not  in  it- 
self sufficient  to  avoid  the  sale. — Roe  ex  dem. 
Weirick  v.  Ross,  2  Ind.  99. 

[e]  (Sup.  1853) 

Great  inadequacy  of  price  will  not  vitiate 
a  sale  of  land  upon  execution,  where  the  in- 
adequacy has  been  occasioned  by  the  improper 
conduct  of  the  execution  defendant. — Law  v. 
Smith,  4  Ind.  56. 

[f]  (Sap.  1853) 

The  opinion  of  the  Legislature  repeatedly 
expressed  through  the  appraisement  laws,  is  not 
without  its  uses  to  our  own  courts  in  aiding 
them  to  come  to  correct  conclusions  as  to  what 
shall  be  deemed  adequacy  or  inadequacy  of 
price. — Benton  v.  Shreeve,  4  Ind.  66.- 

[g]  (Sop.  1864) 

A  sheriff's  sale  of  real  estate  upon  execu- 
tion may  be  void,  for  gross  inadequacy  of  price. 
— Swope  V.  Ardery,  5  Ind.  213;  (1857)  Reeves 
V.  Clark,  8  Ind.  409. 

[h]     (Sup.  1855) 

In  February,  1846,  A.  recovered  a  judg- 
ment against  B.  in  the  Franklin  circuit  court 


for  $61.  In  May  following,  B.,  being  the  owner 
of  two  lots  in  Brookville,  mortgaged  them  to  C. 
to  secure  the  payment  of  $168.  In  August  fol- 
lowing, D.  recovered  a  judgment  in  said  court 
against  B.  and  others  for  $146.  The  lots,  which 
were  worth  from  $350  to  $400,  were  sold  at 
sherifiTs  sale  on  D.'s  judgment  for  $11,  D.  being 
the  purchaser.  Afterwards  D.  purchased  A.'is 
judgment,  exposed  the  lots  for  sale  thereon,  and 
bid  them  off  himself  for  $20.  This  bid  D.  trans- 
ferred to  J.,  receiving  from  J.  $305  for  the  sub- 
stitution. Held,  that  neither  sale  was  avoided 
by  inadequacy  of  price.— Bertenshaw  v.  Moffitt, 
6  Ind.  464. 

[i]  (Sup.  1857) 
Under  Rev.  St  1843,  relating  to  execution 
sales,  and  requiring  that  property  sold  on  exe 
cntion  should  bring  a  certain  proportion  of  its 
appraised  value,  a  sale  for  less  than  the  re- 
quired price  was  void.-— Woodruff  t.  Hoard,  9 
Ind.  186. 

U]     (Sup.  1881) 
Inadequacy  of  price  is  not  sufficient  ground 
for  setting   aside    a  sheriff's   sale.— Nelson  t. 
Bronnenburg,  81  Ind.  193. 

[k]     (Sup.  1884) 

A  sheriff's  sale  of  property  worth  $6,400, 
subject  to  a  mortgage  of  $4,000,  for  $5,  will 
not  be  set  aside  simply  for  inadequacy  of  price. 
—Kerr  v.  Haverstick,  94  Ind.  178. 

tl]  (Sup.  1887) 
While  a  sheriff's  sale  will  not  as  a  rule, 
be  set  aside  for  mere  inadequacy  of  price,  yet  if 
the  inadequacy  be  so  gross  as  to  shock  the  coo- 
science,  or  if,  in  addition  to  gross  inadequacy, 
the  purchaser  has  been  guilty  of  any  unfai^ 
ness,  or  if  the  owner  of  the  property  has  beeo 
misled  or  surprised,  the  sale  will  be  regarded  as 
fraudulent,  and  the  injured  party  permitted  to 
redeem.— Fletcher  v.  McGill,  110  Ind.  395,  10 
N.  E.  651,  11  N.  B.  779. 

[m]     (Sup.  1892) 

A  sheriff's  sale  of  land  will  not  be  set  Hside 
for  mere  inadequacy  of  price,  unless  the  diffe^ 
ence  between  the  value  of  the  property  sold  and 
the  price  paid  is  so  great  as  to  shock  the  sense 
of  justice  and  right.— Branch  v.  Foust,  30  N.  £ 
631,  130  Ind.  538. 

[n]  (Sup.  1896) 
Where  execution  is  levied  on  two  lots, 
one  appraised  at  $400  and  the  other  at  $1,100, 
with  a  joint  incumbrance  of  $1,100,  a  sale  of  the 
latter  lot  for  $80  is  for  two-thirds  of  its  ap- 
praised value,  exclusive  of  incumbrances,  ti 
required  by  Rev.  St  1894,  $  744  (Rev.  St  1881, 
S  732).— Ross  V.  Banta,  140  Ind.  120,  84  N.  £> 
805,  39  N.  E.  732. 

Fob  Cases  fboh  Otheb  States, 

See  21  Cent.  Dig.  Execution,  H  703-701. 

789. 
See,  also,  17  Cyc.  pp.  1276-1278. 
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I  251.  -^  Inadeqitaoy  of  price  in  con- 
nection with  otker  objections. 

[a]  (Sap.  1855) 

Certain  lands  levied  on  by  execution  lay  in 
parcels,  adjoining  one  another,  though  the  divi- 
sion between  them  was  distinctly  marked.  The 
parcels  together,  over  and  above  incumbrances, 
were  worth  much  more  than  the  amount  of  the 
execution.  They  were  sold  by  the  sheriff  in  one 
lot,  to  the  execution  plaintiff,  for  a  sum  less 
than  the  execution.  HeM,  that  the  sale  ought 
to  be  set  aside.— Reed  t.  Diven,  7  Ind.  189. 

[b]  (Sap.  ISM) 

Gross  inadequacy  of  consideration,  with  any 
departure  from  duty  on  the  part  of  the  sheriff, 
which  may  prove  injurious  to  the  rights  of  the 
execution  defendant,  in  the  sale  of  property, 
will  authoriase  the  court  to  set  aside  the  sale.— 
Lashley  v.  CasseU,  23  Ind.  600. 

Where  a  sheriff,  in  order  to  realize  his 
costs,  sells  land  to  a  plaintiff's  attorney  for  a 
grossly  inadequate  consideration,  and  the  real 
estate  thus  sold  terminates  in  the  midst  of 
rooms  in  each  story  of  a  building,  when  half  of 
it  would  secure  the  debt,  and  a  proper  division 
of  the  property,  the  sale  will  be  set  aside.— Id. 

[c]  (Sap.  1897) 

It  is  a  departure  from  his  official  duty  for 
a  sheriff,  knowingly,  from  an  entire  body  of  240 
acres  of  land,  suitable  for  one  farm,  to  select 
and  sell  on  execution  80  acres  out  of  the  cen- 
ter, and  thus  separate  the  other  two  80*s,  and 
destroy  all  communication  between  them  for 
the  purposes  of  a  farm;  and  a  complaint  alleg- 
ing such  facts,  together  with  averments  that  the 
property  sold  was  worth  $2,500,  and  was  sold 
for  $213  to  the  execution  creditor,  and  that  the 
sale  of  the  central  80  acres  had  lessened  the 
yalue  of  the  remaining  property  to  the  extent 
of  $1,000,  makes  a  case  of  gross  inadequacy  of 
consideration,  and  shows  good  cause  for  set- 
ting aside  the  sale.— Hamilton  v.  Burch,  28  Ind. 
233. 

[d]  (Sap.  1881) 

Inadequacy  of  price,  in  connection  with 
other  irregularities,  may  avoid  a  sheriff's  sale. 
— Nelson  v.  Bronnenburg,  81  Ind.  193. 

[e]  (Sap.  1887) 

Great  inadequacy  of  price  at  a  sherifTs 
sale  requires  only  slight  circumstances  of  un- 
fairness in  the  conduct  of  the  party  benefited 
by  the  sale  to  raise  the  presumption  of  fraud. 
—Fletcher  v.  McGill,  10  N.  E.  651,  11  N.  E. 
779,  110  Ind.  395. 

Where  a  sheriffs  sale  is  made  for  a  gross- 
ly inadequate  price,  and  there  is  included  in 
the  levy  and  sale  a  number  of  separate  lots,  two 
of  which  are  not  owned  by  the  execution  defend- 
ant, who  has  no  actual  knowledge  of  the  sale 
until  after  the  expiration  of  the  time  allowed  to 
redeem,  and  it  appears  that  the  bidding  was  so 
arranged  as  to  include  all  the  property  when 


a  separate  parcel  would  have  been  sufficient,  the 
sale  is  fraudulent,  and  will  be  set  aside.— Id. 

[f]  (Sap.  1S89) 
An  execution  was  issued,  and  returned  un- 
satisfied only  as  to  a  small  amount,  and  an- 
other was  issued,  and  returned  without  any  at- 
tempt to  collect  it.  A  third  was  issued,  and, 
without  any  demand  on  the  debtor,  or  attempt 
to  satisfy  it  out  of  available  personalty,  as  re- 
quired by  Rev.  St.  1876,  S  ^^t  was  levied  on  an 
80-acre  tract  of  land  worth  $2,500,  and  the 
tract  unnecessarily  sold  in  solido,  and  bought  in 
by  the  judgment  creditor  for  $36.44,  the  bal- 
ance then  due  on  the  judgment,  including  costs. 
No  demand  was  made  for  a  sheriff's  deed  until 
long  after  the  expiration  of  the  period  of  re- 
demption. Held  sufficient  to  raise  a  presump- 
tion of  unfairness  and  oppression,  and  to  make 
the  sale  presumptively  fraudulent;  and  the 
burden  is  on  the  purchaser  to  show  that  the 
debtor  actually  had  notice  of  the  sale,  and  that 
there  was  no  concealment  or  misapprehension 
which  induced  him  to  omit  to  redeem. — Wright 
V.  Dick,  116  Ind.  538, 19  N.  B.  306. 

Gross  inadequacy  of  price,  coupled  with 
slight  additional  facts,  showing  fraud,  irregu- 
larity, or  any  other  circumstance,  which  may 
have  operated  to  prevent  the  property  from 
bringing  something  like  its  fair  value,  will  avoid 
a  sheriffs  sale.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  SI  708-716. 
See,  aUo,  17  Qyc.  p.  127a 

§  253.  — ^  Application  and  proeeedincs 
thereon* 

Parol  evidence  to  show  invalidity  of  sale,  see 
Evidence,  S  437. 

[a]  (Sap.  1881) 

Where  real  estate  which  should  have  been 
sold  in  separate  parcels  at  an  execution  sale  was 
sold  in  one  lot,  proceedings  to  avoid  the  sale 
must  be  brought  within  a  reasonable  time.— 
Nelson  v.  Bronnenburg,  81  Ind.  193. 

[b]  (Sup.  1884) 

A  sheriiFs  sale,  at  which  the  purchaser  se- 
cured the  land  at  less  than  its  value  by  pre- 
venting others  from  bidding,  may  be  set  aside 
even  after  the  year  allowed  for  redemption. — 
Lynch  v.  Reese,  97  Ind.  3G0. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  S§  698,  717- 

721. 
See,  also,  17  Cyc.  pp.  1280-1285. 

I  254.  -^  Hearins  and  detemination. 

[a]     (Sap.  1879) 
The  setting  aside  of  a  sherifiTs  sale  is  in 
the  discretion  of  the  court.— Case  v.  Colter,  60 
Ind.  336. 

Fob  Cases  fbom  Otheb  States, 

See  21  C?ent.*Dig.  Execution,  §  722. 
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§  256.  Aetloas  to  Mi  aside  smle. 

Admissions  in  pleading,  see  Pleading,   i  69. 
Amendment  of  pleading  as  to  relief  prayed,  see 

Pleading,  S  250. 
Jurisdiction  of  action  as  dependent  on  whether 

title  to  real  property  is  involved,  see  Coubts, 

S  163. 
Limitation  of  action  by  purchaser  to  set  aside 

former  sale,  see  Limitation  of  Actions,  § 

130. 

[a]  (Sap.  1825) 

An  execution  debtor  paid  to  the  sheriff  the 
amount  due,  except  a  Small  balance,  which 
could  not  then  be  ascertained,  and  promised  to 
pay  that  when  called  on.  The  sheriff  after- 
wards, by  virtue  of  the  execution,  on  which 
$15.25  were  due  without  calling  on  the  debtor, 
sold  100  acres  of  land,  worth  $15  or  $20  an 
acre,  for  $351.25.  Held,  that  the  sale  was  an 
abuse  of  the  sheriff's  powers,  and  would  be  set 
aside  by  a  court  of  chancery,  though  a  court  of 
law  could  not  interfere.— Reed  v.  Carter,  1 
Blackf.  410. 

[b]  (Sap.  1830) 

A  purchaser  of  land  at  a  sheriff's  sale,  to 
support  his  title  in  an  action  to  set  the  sale 
aside,  has  only  to  show  the  judgment  of  a  com- 
petent court  and  an  execution  authorizing  the 
sale  of  land,  and  need  not  show  that  the  de- 
fendant in  the  execution  had  not  personal  prop- 
erty out  of  which  the  debt  might  have  been 
made.— Frakes  v.  Brown,  2  Blackf.  295. 

[c]  (Sap.  1852) 

An  execution  defendant,  whose  land  has 
been  sold  at  sherifiTs  sale,  cannot,  in  ejectment 
to  recover  possession  of  the  premises,  show  that 
his  own  title  was  defective,  as  against  a  pur- 
chaser at  the  sale;  but  third  persons  in  pos- 
session may.— Harris  v.  Doe  ex  dem.  S];)encer, 
3  Ind.  494. 

[d].    (Sap.  1854) 

A  judgment  creditor  of  the  defendant  can- 
not disturb  a  sheriffs  sale  of  land,  made  in 
gross,  because  it  contained  a  greater  number  of 
acres  than  it  was  supposed  to  contain  when  it 
was  levied  upon,  appraised,  and  sold.— Russell 
T.  Houston,  5  Ind.  180. 

[e]  (Sap.  1860) 

A  sheriff  is  not  a  proper  party  defendant 
in  an  action  to  set  aside  a  sale  made  by  him  on 
execution.— Draper  t.  Vanhom,  15  Ind.  155. 

[f]  (Sap.  1861) 

A  tender  of  the  price  paid  by  the  purchaser 
of  land  at  a  sheriff's  sale  is  not  requisite  in  a 
suit  to  set  aside  the  sale  and  annul  the  sheriff's 
deed.— Banks  v.  Bales,  16  Ind.  423. 

[g]  (Sap.  1862) 

In  an  action  to  set  aside  a  sale  on  execu- 
tion issued  on  a  judgment  in  an  action  on  a 
contract,  instituted  before  the  delivery  of  a 
deed  by  the  sheriff  to  the  purchaser,  and  before 
the  payment  of  the  purchase  money,  it  is  com- 
petent to  show  by  testimony  where  such  con- 


tract was  executed  and  payable.— Hutching  t. 
Bamett's  Ex'r,  19  Ind.  15. 

[h]     (Sap.  1864) 

A  mortgagee,  where  the  mortgaged  property 
has  been  sold  at  sheriff's  sale  upon  a  judgment 
fraudulently  procured  in  favor  of  another  per- 
son, may  institute  his  action  to  set  aside  the 
sheriffs  sale  without  at  the  same  time  suing  for 
the  foreclosure  of  his  mortgage;  and  his  mort- 
gage, or  a  copy  of  it,  need  not  in  such  case  be 
filed  with  the  complaint.— Potter  v.  Sumner,  22 
Ind.  442. 

[i]  (Sap.  1865) 
A  judgment  defendant,  in  order  to  set  aside 
a  sale  of  land  on  execution  under  the  judgment, 
on  the  ground  that  such  representations  were 
made  by  the  sheriff  at  the  sale  in  the  presence 
of  the  purchaser,  that  persons  were  prevented 
from  bidding,  and  that  the  land  was  sold  for 
about  one-third  its  value,  need  not  offer  to  re- 
pay the  money  bid  upon  the  sale. — Seller  y.  Lin- 
german,  24  Ind.  264. 

In  an  action  to  set  aside  an  execution  sale, 
representations  by  the  sheriff  before  and  at  the 
time  of  the  sale  are  admissible  in  evidence,  in 
connection  with  the  inadequacy  of  price,  on  the 
issue  whether  the  sale  was  fair  and  valid.— Id. 

U]  (Sap.  1867) 
The  first  paragraph  of  a  complaint  to  set 
aside  a  sheriff's  sale  of  real  estate  alleged  that 
the  plaintiff  derived  title  to  the  premises  by  deed 
from  the  execution  defendant,  and  sought  to 
avoid  the  sale  on  the  ground  that  the  judgment 
was  void.  The  second  paragraph  admitted  the 
lien  of  the  judgment,  and  sought  to  avoid  the 
sale  on  the  ground  that  the  property  was  sus- 
ceptible of  division  and  had  been  sold  in  soiido. 
The  third  paragraph  was  in  the  usual  form  of 
a  complaint  for  recovery  of  the  possession  of 
land.  To  the  second  and  third  paragraphs  the 
defendant  answered  that  the  conveyance  of  the 
property  by  the  execution  defendant  to  the 
plaintiff  was  without  consideration,  and  made 
to  defraud  creditors.  Held,  that  the  answer  wai 
bad,— as  to  the  second  paragraph,  because  that 
paragraph  admitted  the  lien  of  the  judgment, 
and  did  not  assert  any  right  under  the  deed 
against  the  judgment  plaintiff,  and  the  deed 
as  between  the  parties  was  good ;  and,  as  to  the 
third  paragraph,  because  that  paragraph  did  not 
disclose  the  plaintiff's  title,  and  the  answer  did 
not  aver  that  the  plaintiff  had  no  other  title 
than  that  derived  from  the  deed.— Taylor  f. 
McClure,  28  Ind.  39. 

[k]     (Sap.  1867) 

If  property  of  an  execution  defendant  has 
been  improperly  sold,  it  is  no  bar  to  his  action 
to  set  aside  the  sale  that  the  purchaser,  being 
the  execution  plaintiff,  and  hence  chargeable 
with  notice  of  irregularities,  offered  to  reconvey 
to  him  on  payment  of  the  debt.  He  can  insist 
that  the  execution  shall  be  legally  levied  upon 
his  property,  the  sale  fairly  conducted,  and  the 
money  collected  in  the  manner  provided  by  law. 
—Hamilton  v.  Burch,  28  Ind.  233. 
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In  an  action  to  set  aside  a  sherilTs  sale,  an 
offer  to  prove  that  at  the  sale  there  were  ten 
or  more  persons  present  competent  to  bid,  and 
that  three  or  more  did  bid,  and  that  defendants 
had  offered  the  land  soon  after  the  sale  to  an 
agent  of  plaintiffs  for  the  amount  of  the  judg- 
ment, interest,  and  costs,  is  immaterial,  and 
properly  rejected. — Id. 

[1]  (Sup.  1872) 
A  complaint  to  set  aside  an  execution  sale 
made  to  the  execution  plaintiff  alleged  that  the 
real  estate  consisted  of  two  40-acre  lots,  and  the 
sheriff  so  treated  it  by  offering  one  40-acre  lot 
separately,  and  then  offering  both  lots  together. 
Held  sufficient  on  demurrer.— Voss  v.  Johnson, 
41  Ind.  19. 

[tn]     (Sup.  1876) 

In  an  action  for  the  recovery  of  the  posses- 
sion of  real  estate,  an  answer  by  way  of  coun- 
terclaim seeking  to  have  set  aside  a  sale  thereof, 
made  to  plaintiff  by  the  sheriff  under  an  execu- 
tion issued  on  a  judgment  in  favor  of  plaintiff 
and  against  defendant,  it  being  alleged  that,  be- 
fore the  sale,  defendant  pointed  out  and  sur- 
rendered to  the  officer  holding  the  execution  per- 
sonal property  to  be  levied  on  and  sold  by  him 
in  value  sufficient  to  satisfy  the  execution,  but 
that  the  officer,  confederating  with  plaintiff,  re- 
fused to  accept  such  personal  property,  and 
without  defendant's  knowledge  or  consent  levied 
on  the  real  estate  in  question,  and  that  such 
officer  also  confederating  with  plaintiff,  adver- 
tised the  real  estate  and  sold  it  as  a  whole  with- 
out offering  it  in  the  subdivisions  into  which  it 
was  divisible,  each  of  said  subdivisions  being 
worth  more  than  the  sum  paid  by  plaintiff  and 
more  than  sufficient  to  satisfy  the  execution, 
and  further  alleging  that  defendant  offered  to 
pay  the  purchase  money  together  with  10  per 
cent,  interest  and  all  costs  or  such  sum  as  the 
court  might  find  due  plaintiff,  was  good  on  de- 
murrer.—Gilpin  V.  Wilson,  53  Ind.  443. 

[n]  (Sup.  1879) 
The  complaint  in  a  suit  to  have  a  sheriffs 
sale  set  aside  and  a  receipt  in  an  execution 
canceled  and  declared  void,  and  satisfaction  of 
a  certain  judgment  vacated  and  set  aside  and 
the  judgment  in  favor  of  plaintiffs  and  against 
defendants  declared  in  full  force  from  the  rendi- 
tion thereof,  alleged  that  plaintiffs  recovered  a 
judgment  against  defendants;  that  execution 
was  levied,  or  attempted  to  be  levied,  by  the 
sheriff,  upon  certain  land  of  one  of  the  defend- 
ants ;  that  the  land  was  advertised  for  sale  and 
on  a  certain  date  was  sold  and  bought  in  by 
plaintiffs  for  the  amount  of  the  balance  due  on 
their  judgment  and  costs ;  that  plaintiffs  receiv- 
ed the  sheriflTs  certificate  of  purchase  and  then 
the  sheriff's  deed,  and  that  the  execution  was 
returned  satisfied;  that  in  the  levy,  the  adver- 
tisement of  sale,  the  certificate  of  sale,  and  the 
deed  the  land  was  described  as  "a  part  of  sec- 
tions five  (5)  and  eight  (8)  in  township  seven 
(7)  south  of  range  five  (5)  west,  14  acres" ;  that 
the  pretended  sheriff's  sale^  and  the  sheriff's 
deed   constituted  the  sole  and  only  considera- 


tion for  the  receipt  upon  the  execution,  and 
for  the  apparent  satisfaction  of  the  judgment. 
Held,  that  the  description  in  the  levy,  certifi- 
cate, and  deed  was  so  utterly  defective  as  to 
convey  absolutely  nothing,  so  that  a  demurrer 
to  such  complaint  for  want  of  sufficient  facts 
should  have  been  overruled.— Kercheval  v.  La- 
mar, 68  Ind.  442. 

[o]     (Sup.  1881) 

In  an  action  to  set  aside  an  execution  sale, 
an  alleged  copy  of  the  proceedings  leading  up 
to  the  execution  filed  with  the  complaint  con-" 
stituted  no  part  of  the  pleading,  and  neither 
added  to  nor  detracted  from  the  force  of  its 
averments.— S to tsenburg  V.  Stotsenburg,  75  Ind. 
538. 

[p]     (Sup.  1881) 

In  an  action  by  a  grantee  of  a  judgment 
debtor  to  set  aside  a  sherifiTs  sale  on  execution 
issued  on  the  judgment,  the  matter  in  issue 
is  whether  the  execution  purchaser  has  a  valid 
title  to  the  land  by  virtue  of  the  sherifiTs  deed, 
and  defendants  cannot  attack  the  sufficiency  of 
plaintiff's  title  to  maintain  the  action,  since,  if 
plaintiff  has  no  title,  a  judgment  in  his  favor 
cannot  operate  in  favor  of  his  grantor,  who  is 
not  a  party  to  the  action.— Fechheimer  v.  Wash- 
ington, 77  Ind.  366. 

[q]    (Sup.  1881) 

Where  a  complaint  by  a  man  and  woman 
to  set  aside  a  sheriff's  sale  and  quiet  title  al- 
leged joint  ownership  in  land,  and  that  their 
title  was  clouded,  and  the  only  issue  tendered 
was  the  validity  of  a  sheriff's  sale,  the  plaintiffs 
could  not  complain  that  the  court  limited  its 
judgment  to  a  proviso  that  the  judgment  should 
not  affect  whatever  rights  the  woman  had  as 
the  wife  of  the  other  plaintiff ;  it  not  appearing 
from  the  complaint  that  plaintiffs  were  husband 
and  wife.— Mugge  v.  Helgemeier,  81  Ind.  120. 

[r]  (Sap.  1881) 
Rev.  St.  1876,  p.  217,  §  466,  provides  that 
if  an  estate  consists  of  several  lots,  tracts,  and 
parcels,  each  shall  be  offered  separately,  and 
no  more  of  any  real  estate  shall  be  offered  for 
sale  than  shall  be  necessary  to  satisfy  the  exe- 
cution, unless  the  same  is  not  susceptible  of 
division.  Held,  that  where  the  execution  debtor 
waited  until  the  purchaser  at  the  execution  sale 
bad  obtained  his  deed  and  transferred  the  pro];>- 
erty,  and  his  suit  to  set  aside  the  sheriff's  deed 
because  of  a  sale  in  mass  was  not  commenced 
until  after  the  year  for  redemption  had  expired, 
the  suit  was  barred  by  delay.— Nelson  y.  Bronn- 
enburg,  81  Ind.  19a 

Where  a  complaint  to  set  aside  a  sheriff's 
deed  and  quiet  title  to  real  estate  sold  under 
execution  alleged  that  the  execution  debtor  had 
personal  property  subject  to  execution  which 
ought  to  have  been,  but  was  not,  exhausted  be- 
fore any  sale  of  his  real  estate,  but  it  was  not 
alleged  that  the  sheriff  had  knowledge  of  such 
personal  property  or  by  reasonable  diligence 
could  have  discovered  it,  and  it  was  not  averred 
that  it  was  in  the  county  or  that  it  might  have 
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been  taken  ander  the  execution  or  that  it  was 
unincumbered,  the  complaint  was  insufficient, 
since  there  is  no  cause  of  action  in  such  a  case 
without  an  allegation  that  the  sheriff  had 
knowledge  of  the  personal  property,  or  by  rea- 
sonable diligence  might  have  discovered  it,  and 
that  the  same  might  have  been  taken  under  the 
execution.— Id. 

[8]  (Sup.  1B82) 
In  a  suit  to  set  aside  a  sheriff*8  sale  of 
land,  it  was  averred  that  a  judgment  was  re- 
covered against  a  principal  and  other  parties  as 
sureties,  and  that  the  land  sold  by  the  sheriff, 
after  the  rendition  of  the  judgment,  was  owned 
by  one  of  the  sureties,  and  that  he  conveyed  it 
by  deed  to  a  third  person  who  devised  it  to  the 
plaintiffs,  that  thereafter  a  judgment  creditor 
issued  an  execution  on  the  judgment,  and  the 
sheriff  sold  it  to  the  judgment  creditor  and  is- 
sued to  him  a  certificate  of  the  purchase  with- 
out having  demanded  property  of  the  principal 
debtor,  and  without  having  exhausted  the  resi- 
due of  the  property  of  the  surety,  though  he 
was  the  owner  of  a  large  amount  of  real  and 
personal  property  subject  to  execution  of  suf- 
ficient value  to  satisfy  the  judgment.  Held, 
that  as  it  was  not  averred  that  the  deed  to  such 
third  person  had  been  recorded,  or  that  the 
judgment  creditor  had  any  notice  that  such 
surety  had  sold  the  land,  and  as  he  purchased 
for  value  and  without  notice  he  must  be  re- 
garded as  a  bona  fide  purchaser,  and  the  deed  of 
conveyance  made  by  such  surety  in  the  judg- 
ment to  such  third  person  must  as  to  him  be  re- 
garded as  fraudulent  and  void.— Sansberry  v. 
Lord,  82  Ind.  521. 

[t]  (Sop.  1884) 
In  a  suit  to  set  aside  a  sheriff's  sale  of  cer- 
tain real  estate,  the  execution,  the  advertise- 
ment of  the  sheriff's  sale,  and  the  schedule  and 
appraisement  referred  to  in  the  complaint  were 
properly  admitted  in  evidence  for  the  purpose 
of  proving  the  material  facts  averred  therein. — 
Barkley  v.  Mahon,  95  Ind.  101. 

[u]     (Sap.  1884) 

The  failure  of  a  company  to  bring  a  suit 
to  set  aside  a  sheriff^s  sale  of  its  property  for 
four  years  after  the  sale  was  made  was  not 
such  an  acquiescence  in  it  as  precludes  a  court 
of  equity  from  disturbing  it,  where  it  appears 
that  it  did  not  know  the  property  had  been  sold 
for  any  length  of  time  before  the  suit  was  com- 
menced.—Fountain  Coal  Co.  V.  Phelps,  05  Ind. 
271. 

[V]     (9ap.  1884) 

In  an  action  to  set  aside  a  sheriff's  sale  of 
land,  the  complaint  was  insuflicient  where  it 
averred  that  the  plaintiff  turned  out  a  certain 
part  of  the  land  which  was  of  sufficient  value 
to  satisfy  the  writs,  but  it  was  not  averred  that 
the  sheriff  did  not  first  offer  the  tract  so  desig- 
nated.—Lynch  V.  Reese,  97  Ind.  360. 

[w]    (Sup.  1884) 

Where,  in  a  suit  to  set  aside  a  sale  of  real 
estate,  plaintiff  did  not  aver  that,  when  the  levy 


was  made,  she  was  ready  to  pay  the  judgment 
or  that  she  had  property  other  than  that  levied 
on  which  she  would  have  designated  and  which 
she  was  still  ready  to  turn  out  on  the  execution, 
she  was  not  harmed  by  the  levy  not  having  been 
preceded  by  the  service  of  execution.— Gaerin 
y.  Kraner,  97  Ind.  533. 

[x]  (Sup.  1893) 
The  burden  does  not  rest  on  a  landowner 
whose  land  has  been  sacrificed  at  a  sheriffs 
sale  to  show,  in  an  action  to  set  aside  the  sale, 
than  any  person  would  have  bid  more  than  the 
purchaser  if  the  latter  had  not  falsely  represent- 
ed that  he  was  bidding  for  the  use  of  the  exe- 
cution defendant.— Stuart  v.  Brown,  34  N.  E. 
976,  135  Ind.  232. 

[y]    (Sup.  1894) 

Where,  on  execution  sale  of  land,  the 
sheriff  issued  a  certificate  properly  describiag 
the  whole  tract,  and  the  purchaser  entered  alt- 
er the  expiration  of  redemption,  and  remained 
in  possession  for  10  years,  the  fact  that,  by  mid- 
take,  part  of  the  tract  was-  omitted  from  the 
granting  clause  in  the  sheriff's  deed,  does  not 
extend  the  execution  debtor's  right  of  action, 
if  not  enforced  within  10  years  after  the  sale, 
as  provided  in  Rev.  St  1S94,  |  294  (Rev.  St 
1881,  S  293.)— Moore  v.  Ross,  139  Ind.  200,  38 
N.  E.  817. 

[yy]    (Sop.  1900) 

Under  Bums'  Rev.  St  1894,  f  744,  provid- 
ing, '*No  property  shall  be  sold  on  any  execu- 
tion or  order  of  sale  issued  out  of  any  court 
for  less  than  two-thirds  of  the  appraisal  cash 
value  thereof,  exclusive  of  liens  and  incum- 
brances, except  where  otherwise  provided  by 
law ;"  and  section  585,  that,  *'when  a  judgment 
is  to  be  executed  without  relief  from  appraise- 
ment laws,  it  shall  be  so  ordered  in  the  judg- 
ment,"—a  complaint  which  alleged  that  property 
of  the  plaintiff  was  sold  for  a  price  greatly  be- 
low its  value,  at  a  sheriff's  sale  under  a  judg- 
ment for  costs,  without  any  appraisement,  and 
that  a  sale  without  appraisement  was  not  or- 
dered in  the  judgment,  and  prayed  that  such 
sale  be  set  aside,  was  sufficient.— Bollman  v. 
Gemmill,  57  N.  E.  542,  155  Ind.  33. 

[s]  (Sap.  1900) 
Burns'  Rev.  St  1894,  f  3350.  declares  that 
every  conveyance  of  lands  shall  be  recorded  in 
the  recorder's  office  of  the  county  where  such 
lands  are  situated,  and  every  conveyance  not 
so  recorded  in  45  days  from  its  execution  shall 
be  void  as  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration. 
Defendant,  who  was  a  judgment  creditor  of 
plaintiff's  husband,  bought  land  at  a  sheriff's 
sale  as  the  land  of  such  husband,  without  no- 
tice that  the  land  had  been  conveyed  to  plain- 
tiff, the  conveyance  not  being  recorded.  HeU. 
that  he  took  good  title  to  the  land,  and  hence  a 
complaint,  in  an  action  to  set  aside  the  sheriff's 
sale  and  quiet  title  to  the  land,  which  fails  to 
allege  that  plaintiff's  deed  to  the  land  was  re- 
corded 45  days  before  the  levy  and  sale,  or  that 
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defendant  had  notice,  actual  or  constructive,  be- 
fore purchasing  the  land,  was  demurrable.— 
Union  Cent.  Life  Ins.  Co.  v.  Dodds,  58  N.  E. 
258,  155  Ind.  365. 

[sz]    (App.1906) 

In  an  action  to  set  aside  an  execution  sale 
of  property,  plaintiff  cannot  object  that  the 
amount  for  which  the  property  was  sold  was  in- 
adequate or  less  than  its  actual  value,  in  the 
absence  of  an  averment  of  such  fact  in  the  com- 
plaint.—Fuller  V.  Exchange  Bank,  78  N.  E.  206, 
38  Ind.  App.  570. 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Dig.  Elxecution,  |§  72^-733. 
See,  also,  17  Cyc  pp.  1282-1285. 

I  258.  Collateral  attack  on  sale. 
[a]  (Sn^.  1836) 
After  a  town  lot  had  been  sold  on  execu- 
tion, the  execution  debtor  brought  ejectment 
for  the  lot  against  the  purchaser  at  the  sheriff's 
sale.  Held,  that  the  validity  of  the  sheriff's 
acts  in  selling  the  whole,  instead  of  part,  of 
the  lots,  was  a  proper  subject  of  inquiry.— Doe 
ex  dem.  Maguire  v.  Smith,  4  Blackf.  22a 

[b]  A  sale  on  execution  issued  more  than  a 
year  after  judgment,  without  revival,  cannot, 
upon  that  ground  alone,  be  avoided  in  a  col- 
lateral suit  by  one  who  was  not  a  party  to  the 
execution.— (Sup.  1849)  Doe  ex  dem.  Cooper  v. 
Harter,  1  Ind.  427 ;  (1850)  Doe  ex  dem.  Cooper 
V.  Harter,  2  Ind.  252. 

Cc]    (Sup.  1849) 

The  sale  on  execution  of  the  whole  of  a 
tract  of  land  of  great  value,  and  capable  of 
division,  for  a  nominal  sum,  in  unfavorable 
weather,  very  few  persons  being  present,  will 
be  held  invalid  upon  an  action  of  ejectment  be- 
tween the  parties.— Sherry  v.  Nick  of  the  Woods 
«x  dem.  Lockwood,  1  Ind.  575,  Smith,  280. 

[d]    (Sup.  1850) 

A  sale  under  process,  absolutely  void  from 
•defects  apparent  upon  the  face  of  the  writ,  can 
convey  no  title  to  any  purchaser.  Where  it 
is  merely  erroneous  and  voidable,  the  defects 
which  render  it  so  can  only  be  taken  advantage 
of  in  direct  proceedings,  for  the  purpose  of  hav- 
ing the  errors  corrected ;  and,  unless  reversed  or 
set  aside  by  the  court  from  which  it  issued, 
such  process  will  be  deemed  valid  for  all  pur- 
poses, as  regards  strangers,  and  in  collateral  ac- 
tions.—Doe  ex  dem.  Cooper  v.  Harter,  2  Ind. 
252. 

A  sale  under  a  dormant  judgment  is  void- 
able, and  will  not  be  declared  void  in  collateral 
proceedings,  and  it  is  immaterial  in  such  case 
that  the  purchasers  were  the  execution  plain- 
tiffs, and  were,  therefore,  to  be  charged  with 
notice.— Id. 

[6]      (Super.  1871) 

An  execution,  at  most  only  voidable,  can- 
not be  avoided  in  a  collateral  suit  by  one  who 
is  not  a  party  to  it.    It  must  be  by  direct  pro- 


ceedings by  a  person  in  position  to  impeach  its 
validity.— Woodbum  Sarven  Wheel  Co.  v.  Mc- 
Keman,  Wils.  48. 

[f]  (Sup.  1875) 

Where  a  sale  of  land  under  execution  was 
illegal,  because  there  was  no  appraisement,  but 
no  direct  proceeding  to  avoid  it  was  brought 
within  10  years  thereafter,  the  sale  cannot  be 
attacked  in  a  collateral  proceeding  to  recover 
possession  of  the  land.— Hatfield  y.  Jackson,  50 
Ind.  607. 

[g]  (Sup.  1882) 

A  sheriff's  sale  of  land  under  an  execution 
issued  upon  a  transcript  of  a  justice's  judgment, 
filed  more  than  10  years  after  its  rendition,  is 
not  void  for  want  of  revival  and  leave  of  court, 
but  voidable  only  in  a  direct  proceeding  insti- 
tuted by  the  execution  defendant  before  the  sale. 
—Martin  v.  Prather,  82  Ind.  535. 

[h]     (Sap.  1885) 

A  sale  on  execution  of  land  worth  $8,780 
for  $1,125.  but  subject  to  judgments  of  equal 
date  for  $13,000.  will  not  be  treated  as  void  for 
inadequacy  of  price  in  a  collateral  proceeding 
by  the  holder  of  one  of  the  judgments.— Elston 
V.  Castor,  101  Ind.  426,  51  Am.  Rep.  754. 

[i]  (Sap.  1S90) 
The  title  of  a  purchaser  at  a  sale  of  land 
under  an  execution  issued  by  an  assignee  of  a 
judgment  rendered  in  favor  of  a  county  cannot 
be  collaterally  attacked  by  strangers  to  that 
judgment  and  to  its  assignment  because  the 
county  board  sold  and  assigned  the  judgment 
without  publicly  advertising  it  for  sale  for  GO 
days,  as  required  by  Rev.  St.  1881,  §.4248,— 
Wells  V.  Bower,  126  Ind.  115,  25  N.  E.  603,  22 
Am.  St  Rep.  570. 

Dl    (Sup*  1890) 
An  execution  sale  will  not  be  set  aside  for 
a  mere  irregularity,  on  a  collateral  attack  by  a 
creditor  under  a  second  execution.— Ribelin  v. 
Peugh,  126  Ind.  216,  25  N.  E.  1103. 

[k]     (Sap.  1892) 

A  merely  irregular  sale  on  execution  can- 
not be  collaterally  attacked. — Boos  v.  Morgan, 
30  N.  E.  141,  130  Ind.  305,  30  Am.  St.  Rep. 
237. 

[1]  (Sap.  1892) 
In  an  action  to  recover  the  possession  of 
land  by  the  grantee  under  a  sheriff's  deed,  where 
the  validity  of  the  sale  is  attacked  by  a  cross 
complaint,  the  attack  is  direct,  rather  than 
collateral.— Branch  v.  Foust,  130  Ind.  538,  30 
N.  E.  631. 

Fob  Cases  fboh  Otheb  States, 

See  21  Cent.  Dig.  Execution,  H  730-739, 

780. 
See,  also,  17  Cyc.  pp.  1285,  1286. 

§  250.  Presnmption  of  Tftlidity. 
[a]      (Sap.  1853) 

Where  it  does  not  appear  that  the  rents 
and  profits  of  land  were  not  first  offered  upon 
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a  sale  on  execution,  It  will  be  presumed  that  they 
were  first  offered.~Law  t.  Smith,  4  Ind.  56. 

[b]  The  presumption  is  in  favor  of  the  regu- 
larity of  a  sheriflTs  sale.^(Sup.  1854)  Mercer 
V.  Doe  ex  dem.  Nutting,  6  Ind.  80;  (1882)  Fer- 
rier  v.  Deutchman,  81  Ind.  390. 

[c]  (Sup.  1857) 

A  promissory  note  was  levied  upon  and 
sold  by  virtue  of  an  execution.  The  defense  in 
a  suit  upon  it  was  no  title,  because  sold  without 
appraisement  Heldj  that  the  court  would  pre- 
sume, on  appeal,  either  that  the  contract  upon 
which  the  judgment  was  rendered,  on  which  the 
note  was  sold,  was  anterior  in  date  to  the  pas- 
sage of  an  appraisement  law,  or  a  waiver  of 
such  law,  as  it  did  not  otherwise  appear  on  the 
record.— Small  v.  Eby,  9  Ind.  177. 

[d]  (Sup.  1861) 

In  absence  of  proof  to  the  contrary,  a  sher- 
iff, at  a  sale  of  land  under  an  execution,  will  be 
presumed  to  have  complied  with  the  require- 
ments of  the  law  in  not  selling  more  than  was 
necessary  to  satisfy  the  execution,  if  the  land 
was  divisible.— Banks  v.  Bales,  16  Ind.  423. 

[e]  (Sup.  1864) 

Where  the  law  requires  a  sheriff  to  ap- 
praise property  taken  on  execution,  it  will  be 
presumed,  in  the  absence  of  proof,  that  he  per- 
formed his  duty  in  that  respect.— Evans  v.  Ash- 
by,  22  Ind.  15. 

[f]  (Sap.  1868) 

The  rule  that  the  sheriff  is  presumed  to 
have  done  his  duty  in  making  the  sale  does  not 
apply  where  the  fact  that  the  sale  was  in  viola- 
tion of  the  statute  is  apparent  on  the  face  of 
the  record  through  which  the  title  is  claimed. — 
Piel  V.  Brayer,  30  Ind.  332,  95  Am.  Dec.  699. 

[g]  (Sap.  1880) 

Plaintiff  claimed  that  a  sheriff's  sale  made 
under  an  execution  based  upon  a  judgment 
(both  with  relief  from  valuation  and  appraise- 
ment laws)  was  invalid  because  it  did  not  ap- 
pear that  the  lands  had  been  appraised  as  re- 
quired by  law.  The  sheriff's  return  did  not 
state  whether  or  not  such  appraisement  was 
made,  and  there  was  no  evidence  upon  the  point 
introduced  at  the  trial.  Held  that,  in  making 
up  the  special  finding  of  facts,  the  presumption 
that  the  sheriff  did  his  duty  ought  to  prevail. 
— Talbott  V.  Hale,  72  Ind.  1. 

[h]     (Sap.  1882) 

Where  a  sheriff  in  his  return  of  a  sale  of 
several  tracts  of  land  for  a  gross  sum  says  noth- 
ing about  the  manner  in  which  they  were  of- 
fered, it  will  be  presumed  that  he  conducted  the 
sale  in  the  proper  manner  by  offering  them  sep- 
arately.—Ferrier  V.  Deutchman,  81  Ind.  390. 

[i]    (Sap.  1889) 

Where  a  sheriff  has  executed  a  deed   for 

property  sold  on  execution,  it  will  be  presumed, 

in  the  absence  of  proof  to  the  contrary,  that 

he  did  his  duty,  and  collected  from  the  purchaser 


the  amount  of  his  bid.— Meikel  t.  Meikel,  11» 
Ind.  421,  20  N.  E.  720. 

[j]     (SnP*  1896) 

It  cannot  be  presumed  that  the  sheriff  ex 
parte  in  tlie  sale  of  lands  under  execution  of- 
fered and  sold  more  than  the  interest  of  the  exe- 
cution debtor.— Currier  v.  Elliott,  39  N.  E.  554^ 
141  Ind.  394. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  EJxecution,  U  740-742. 
See,  also,  17  Cyc.  p.  1287. 


(B)  TITLE  AND  RIGHTS  OF  PURCHASEIL 

Adverse  possession  by  execution  defendant  as 
against  purchaser,  see  Advebse  Possession, 
§  60. 

As  affected  by  return  or  defects  therein,  see 
post,  §  345. 

Color  of  title,  see  Advebse  Possession,  $  74. 

Liability  of  sheriff  for  representations  of  deputy 
as  to  title,  see  Shebiffs  and  Constables, 
S  100. 

Lien  of  purchaser  for  taxes  paid,  see  Taxa- 
tion, S  531. 

Priorities  between  purchasers  under  different 
executions,  see  ante,  8  112. 

Restraining  sale  under  prior  execution  of  prop- 
erty purchased,  see  ante,  |  171. 

Right  of  dower,  see  Doweb,  |  14. 

Right  of  purchaser  to  attack  fraudulent  trans- 
fer by  debtor,  see  Fbaudulent  Convey- 
ances, S  223. 

Right  of  purchaser  to  charge  debtor  for  use  and 
occupation  during  time  allowed  for  redemp- 
tion, see  Use  and  Occupation,  §  4. 

Right  of  purchaser  to  reform  deed,  see  Refor- 
mation OF  Instbuments,  I  26. 

Rights  as  to  fixtures,  see  Fixtubes,  §  2S. 

Sheriff's  deed  as  equitable  mortgage,  see  Most- 
GAGES,   S  27. 

Warranty  by  sheriff  or  constable,  see  Sheb- 
iffs AND  Constables,  $  120. 


I  260.  Nature  and  effect  of  traanf er  ia 
ceneral. 

Elstoppel  by  position  in  judicial  proceeding,  see 
Estoppel,  f  68. 

[a]      (Sap.  1864) 

A  person  executed  a  mortgage  of  land,  the 
equity  of  redemption  in  which  was  afterwards 
sold  on  execution  against  him.  Subsequently 
the  mortgage  was  foreclosed,  and  the  mortgagee 
and  another  person  became  the  purchasers  at 
the  sale  on  foreclosure.  The  premises  were 
then  conveyed  to  the  mortgagor  in  pursuance  of 
a  parol  agreement  between  him  and  the  mort- 
gagee that  such  conveyance  should  be  made  upon 
his  payment  of  the  mortgage  debt.  More  than 
10  years  after  the  sheriff's  deed  was  executed, 
the  purchaser  at  the  execution  sale  was  sued 
by  the  mortgagor  to  recover  possession  of  the- 
land.  Heldf  that  said  parol  agreement  did  not 
operate  so  as  to  make  the  retransfer  to  him  in- 
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ore  to  the  benefit  of  the  purchaser  under  execu- 
tion.—Wood  V.  Sandford,  23  Ind.  96. 

|b]     (Sup.  1880) 

In  an  action  by  a  purchaser  against  a  third 
person  for  the  possession  of  property  sold  un- 
der execution,  the  purchaser  must  not  only  show 
the  judgment,  execution,  sale,  and  sheriflfs  deed, 
but  must  show,  in  addition,  that  the  execution 
defendant  had  title.— Shipley  v.  Shook,  72  Ind. 
511. 

[c]  (Sup.  1883) 

To  support  title  under  a  sheriflPs  sale,  a 
judgment,  execution,  sale,  and  deed  must  be 
shown.— Leary  v.  New,  90  Ind.  502. 

[d]  (Sup.  1884) 

One  who  claims  title  to  land  under  a  sher- 
iffs sale  must  produce  the  sheriflTs  deed,  as 
such  deed  is  the  completion  of  the  title.— Wilhite 
V.  Hamrick,  92  Ind.  594. 

[e]  (Sop.  1888) 

A  sale  on  a  judgment  against  an  owner 
does  not  make  the  purchaser  the  owner  of  the 
land,  but  the  judgment  debtor  has  a  right  to 
bring  his  action  to  quiet  title,  although  the 
claim  of  the  purchaser  at  the  sheriff's  sale  can- 
not be  cut  off,  for  during  the  year  allowed  for 
redemption  the  purchaser  at  the  sheriffs  sale 
has  no  claim  or  right  except  to  be  repaid  the 
amount  of  his  bid,  with  the  rate  of  interest 
prescribed  in  the  statute.- Brown  v.  Cody,  18 
N.  E.  9,  115  Ind.  484. 

[f]      (Sup.  1895) 
A  purchaser  at  an  execution  sale  stands  in 
no  sort  of  legal  privity  with  the  creditor  upon 
w'hose  claim  the  judgment  was  obtained.— Cur- 
rier V.  Elliott,  39  N.  E.  554,  141  Ind.  394. 

Fob  Cases  fboh  Otheb  States, 

See  21  Cent.  Dig.  Execution,  §{  743-74G. 
See,  also,  17  Qyc.  p.  1342. 

S  262.   Property  passing  "^  sale. 
[a]      (Sap.  1882) 

Where  an  execution  defendant  sows  a  crop 
which  he  knows  cannot  mature  until  after  the 
year  allowed  for  redemption  has  expired,  he 
cannot,  after  a  failure  to  redeem,  remove  such 
crop.— Thomas  v.  Noel,  81  Ind.  382. 

Fob  Cases  froh  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  747-7(50 ; 

48  Cent.  Dig.  Waters,  |  173. 
See,   also,    17   Cyc.   pp.   1288^1290,    1348; 
note,  19  Am.  Dec.  752. 

§  263.   Estate  or  interest  aequlred. 

Fob  Cases  prom  Other  States, 

See  21  Cent.  Dig.  Execution,  §S  747-760. 

See,    also,   17    Cyc.    pp.   128S-1294;     note, 

15  L.  R.  A.  68;    note,  89  Am.  Dec.  370. 

§  264.  —  In  general. 
[a]     (Sup.  1832) 

A  purchaser  of  real  estate  at  sheriflTs  sale 
obtains  all  the  interest  that  the  execution  debt- 


or had  in  the  property.— Way  v.  Lyon,  3  Blackf- 
76. 

[b]  The  purchaser  at  an  execution  sale  ac- 
quires the  right,  title,  and  interest  of  the  debt- 
or.—(Sup.  1881)  Sharpe  v.  Davis,  76  Ind.  17; 
(1885)  Wright  V.  Tichenor,  104  Ind.  185,  3  N. 
E.  853. 

[c]     (Smp.  1881) 

The  purchaser  at  a  sheriflTs  sale  of  the  in- 
terest of  one  of  two  joint  tenants  cannot  se- 
cure a  title  superior  to  that  of  the  other.— Wil- 
son V.  Peelle,  78  Ind.  384. 

[d]  At  a  sale  on  execution  the  purchaser  takes 
only  the  interest  of  the  defendant  in  execution. 
—(Sup.  1882)  Miller  v.  Noble,  86  Ind.  527; 
(1889)  Lewark  v.  Carter,  20  N.  K  119,  11 T 
Ind.  206,  3  L.  R.  A.  440,  10  Am.  St.  Rep.  40. 

[e]  (Sap.  1884) 

No  warranty  of  title  is  implied  on  a  sale 
by  a  sheriff  of  property  under  execution. — 
Short  V.  Sears,  93  Ind.  505. 

[f]  A  judgment  creditor  who  buys  at  his  own 
sale  obtains  only,  the  interest  which  the  judg- 
ment debtor  had  in  the  property  at  the  time  the 
judgment  was  entered.- (Sup.  1889)  Shirk  v. 
Thomas,  22  N.  E.  976,  121  Ind.  147,  16  Am. 
St.  Rep.  381 ;  (1895)  Currier  v.  Elliott,  39  N. 
E.  554,  141  Ind.  394. 

[g]     (App.  1908) 

A  purchaser  at  a  sale  under  a  judgment 
creditor's  execution  will  acquire  the  title  of  the 
mortgagor  and  his  wife,  not  under  the  certificate 
of  sale  on  foreclosure,  but  under  his  deed  re- 
ceived pursuant  to  the  execution  sale,  under 
Burns'  Ann.  St.  1901,  §  785,  providing  that  such 
deed  shall  convey  to  the  purchaser  all  the  title 
and  interest  of  the  owners  sold  under  the  orig- 
inal execution.— Luken  v.  Fickle,  42  Ind.  App. 
445,  84  N.  E.  561. 

Fob  Cases  fuom  Otheb  States. 

S^E  21  C^ENT.  Dig.  Execution,  §§  747-758. 
See,  also,  17  Cyc.  p.  128a 

§  265.  -^  Particular    estates    or   inter- 
ests of  debtor. 
[a]      (Sup.  1859) 

The  death  of  a  husband  leaving  a  wife  sur- 
viving would,  it  seems,  terminate  an  estate  con* 
veyed  by  a  sherifiE  conveying  the  wife's  real  es- 
tate under  an  execution  against  the  husband.-^ 
Montgomery  v.  Tate,  12  Ind.  615. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  §759;    33 

Cent.  Dig.  l.ife  Est.  §  53. 
See,  also,  17  Cyc.  pp.  1291-1293;  note,  28 

L.  R.  A.  161. 

§  266.  Time  as  of  whieh  title  Tests 

in  pnreliaser. 

[a]  The  title  of  a  purchaser  at  a  sheriff's  sale 
takes  effect  from  the  date  of  the  judgment.— 
(Sup.  1818)  Smith  v.  Allen,  ex  dem.  Bigger,  1 
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Blackf.  22;  (1849)  Doe  ex  dem.  Hutchinson  v. 
Horn,  1  Ind.  363,  Smith,  242,  60  Am.  Dec  470. 

[b]  (Sup.  1S89) 

Where  land  is  conveyed  by  a  sheriflf  nn- 
-der  execution  sale,  the  title  does  not  pass  until 
the  year  for  redemption  expires  and  a  deed  is 
executed  by  the  sheriflf.— Shirk  v.  Thomas,  2*J 
N.  E.  976,  12a  Ind.  147,  16  Am.  St.  Rep.  381. 

[c]  (Sap.  1891) 

The  title  of  the  purchaser  of  land  at  a  sher- 
4ff*s  sale  relates  back  to  the  time  the  judgment 
lien  became  eflfective,  and  such  rule  carries  back 
the  title  so  as  to  vest  in  the  purchaser  all  the 
right  and  interest  the  judgment  debtor  possessed 
in  the  land  at  the  time  the  judgment  fastened 
on  it.— Paxton  v.  Sterne,  26  N.  E.  557,  127 
.Ind.  289. 

[d]  (App.  190S) 

Where  property  sold  under  mortgage  fore- 
-closure  was  redeemed  by  a  judgment  creditor  of 
the  mortgagor,  a  sale  by  such  redemptioner  un- 
der a  venditioni  exponas  is  to  be  regarded  as 
iiaving  been  made  under  the  original  foreclosure 
decree,  and  the  title  of  the  purchaser  at  such 
sale  relates  back  to  the  date  6t  the  execution  of 
the  mortgage  on  which  the  redemption  was 
^ased.— Luken  v.  Fickle,  42  Ind.  App.  445,  84 
N.  E.  561. 

Foe  Cases  tbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  §  760. 
See,  also,  17  Cyc.  p.  1294;    note,  15  Am. 
Dec.  249. 

§  268.   Liens   or  ineiunbrances   on   prop- 
erty, 

•Compliance  with  conditions  of  mortgage  as  con- 
dition precedent  to  right  to  possession,  see 
post,  S  278. 

Right  of  execution  creditor  as  to  excess  pro- 
ceeds after  satisfaction  of  mortgage,  see  Chat- 
tel MOBTGAGES,   §  265. 

Right  of  purchaser   to  subrogation,   see   SuB- 

BOGATION,    S   16. 
[a]     (Sup.  1849) 

A.  mortgaged  land  to  B.,  and  a  judgment 
was  afterwards  recovered  against  A.  A.  then 
mortgaged  the  land  to  C.  The  land  was  sold, 
and  execution  issued  upon  the  judgment.  D. 
became  the  purchaser,  with  notice  of  the  first 
mortgage,  which  had  never  been  recorded,  and 
then  procured  an  assignment  of  the  second 
mortgage.  i/e-W,  that  D.  held  the  land  subject 
to  the  first  mortgage,  and  that  he  could  not  set 
up  the  second  mortgage  to  defeat  it ;  that  hav- 
ing been  extinguished  by  the  execution  sale.— 
Board  of  Comr*s  of  Sinking  Fund  v.  Wilson, 
1  Ind.  356,   Smith,  221. 

[b]     (Sap.  1868) 

A  complaint  alleged  that  R.,  as  assignee  of 
the  plaintiff,  recovered  a  judgment  against  B. 
in  a  certain  court,  and  afterwards  S.  recovered 
a  judgment  against  B.,  not  stating  in  what 
court ;  that  both  executions  were  placed  in  the 
hands  of   the  same  oflScer,  who  levied  the  R. 


execution  on  lands  of  B.,  sold  them  at  public 
auction  to  S.,  the  highest  bidder,  executed  to  S. 
a  deed  therefor,  applied  the  proceeds  in  pay- 
ment of  the  R.  execution,  and  credited  the  over- 
plus on  the  S.  execution;  that  afterwards  the 
plaintiff  recovered  a  judgment  against  B.  on 
a  note  given  by  B.  as  a  part  of  the  purchase 
money  of  the  same  lands,  and  caused  the  execu- 
tion to  be  levied  thereon,  and  at  the  sberifiTs 
sale  became  the  purchaser;  that  at  the  pre- 
vious sale  the  sheriflt  gave  notice  of  such  note: 
and  that  he  intended  to  enforce  a  vendor's  lien 
thereon.  Held,  that  the  facts  alleged  were  in- 
sufficient to  impeach  S.'s  title  to  the  lands.— 
Robertson  y.  Smith,  29  Ind.  313. 

[c]  (Sap.  1881) 

A  purchaser  at  an  execution  sale,  based  on 
a  judgment  rendered  subsequent  to  tiie  execu- 
tion and  recording  of  a  mortgage  on  the  land 
sold,  takes  title  to  the  land  conveyed  subject  to 
such  mortgage.— Smith  v.  Moore,  73  Ind.  38S. 

[d]  (Sap.  1881) 

In  a  suit  on  notes  secured  by  mortgages  of 
personalty,  it  was  not  error  to  refuse  to  permit 
a  defendant  to  prove  his  purchase  of  the  prop- 
erty under  an  execution  issued  after  the  mort- 
gages were  created,  as  the  purchaser  at  such  a 
sale  of  mortgaged  personalty  buys  subject  to 
the  mortgage,  and  hence  proof  of  such  purchase 
would  have  been  immaterial. — ^Richardson  v. 
Seybold,  76  Ind.  58. 

[e]     (App.  1892) 

An  officer  who  levies  on  mortgaged  chattels 
under  the  authority  of  Rev.  St.  1881,  §  722,  and 
sells  it  on  an  execution,  the  lien  of  which  is 
junior  to  that  of  the  mortgage,  must  'hold  it 
until  the  terms  of  the  mortgage  have  been  com- 
plied with  by  the  purchaser.— Collins  v.  State 
ex  rel.  Hutchinson,  30  N.  E.  12,  3  Ind.  App. 
542,  50  Am.  St.  Rep.  298. 

[f]  (Sup.  1895) 

On  the  sale  under  execution  of  land  sub- 
ject to  an  incumbrance  jointly  with  other  land, 
the  incumbrance  cannot  be  apportioned  between 
the  parcels,  so  as  to  fix  absolutely  the  amount 
for  which  each  shall  be  liable.— Ross  v.  Banta, 
140  Ind.  120,  34  N.  E.  865,  39  N.  E.  732. 

[g]  (App.  1895) 

The  purchaser  at  an  execution  sale  of 
mortgaged  chattels  has  a  lien  thereon  for  the 
excess  remaining  after  satisfaction  of  the  mort- 
gage.—McFadden  V.  Ross,  14  Ind.  App.  312^  41 
N.  E.  607. 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Dig.  ExecuUon,  fS  762-767. 
See,  also,  17  Cyc.  pp.  1294-1297. 

$  260.   Equities  agalwat  debtor. 
[a]      (Sup.  1881) 

A  trust  in  favor  of  a  wife  in  respect  to 
land  conveyed  to  the  husband,  no  mention  of 
which  appears  on  the  face  of  the  deed,  will  not 
prevail  against  a  purchaser  at  an  execution  sale 
on  a  judgment  against  the  husband,  unless  no- 
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tice  to  such  purchase  of  such  trust  is  fairly  and 
clearly  established  by  the  evidence.— Turner  v. 
First  Nat.  Bank  of  Madison,  78  Ind.  19. 

[b]     (Sap.  1882) 

A  purchaser  of  land  at  a  sherifiTs  sale  takes 
subject  to  outstanding  equities  of  which  he  has 
notice  before  the  completion  of  his  purchase.— 
Ileck  Y.  Fink,  85  Ind.  a 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Dig.  Execution,  |  768. 
See,  also,  17  Cyc.  p.  1297. 

-$  270.  Bona  fide  pvreluiserfl. 

Sufficiency  of  findings  by  court,  see  Trial,  $ 

395. 
Under  satisfied  judgment,  see  ante,  §  12. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §f  769-790. 
See,  also,  17  Cyc.  pp.  1298-1305;   note,  21 
L.  R.  A.  33. 

§  271.  -^  In  ceneraL 

[a]  (Sup.  1822) 

ihe  title  of  a  bona  fide  purchaser  of  real 
-estate  at  shenfiTs  sale  cannot  be  impeached  for 
any  error  in  the  judj?ment,  nor  on  account  of 
the  execution's  having  issued  out  of  season, 
nor  for  any  fault  of  the  sheriff  in  not  pursuing 
the  directions  of  the  statute  as  respects  the  in- 
quest, advertisement  of  sale,  etc.  To  support 
his  title,  however,  the  purchaser  must  show 
the  sale  to  have  been  authorized  by  the  judg- 
ment of  a  court  of  competent  jurisdiction,  and 
by  the  kind  of  execution  niiich  the  statute  pre- 
scribes.— Armstrong  v.  Jackson  ex  dem.  El- 
liott, 1  Blackf.  210,  12  Am.  Dec.  225. 

[b]  (Sup.  1848) 

Under  Act  Feb.  11,  1843,  providmg  that 
no  property  shall  be  sold  on  execution  for  less 
than  its  fair  value,  to  be  ascertained  by  an 
■appraisement,  a  sale  made  in  violation  thereof 
is  void,  though  the  purchaser  had  no  actual  no- 
tice of  the  irregularity. — Doe  ex  dem.  Hoi  man 
V.  Collins,  1  Ind.  24,  Smith,  58. 

[c]  (Sap.  1849) 

By  a  sale,  on  execution,  of  land  subject  to 
a  mortgage,  the  claim  of  a  mortgagee  wiiose  lien 
is  subsequent  to  that  of  the  judgment  is  ex- 
tinguished in  the  hands  of  a  purchaser  without 
notice.— Board  of  Com*rs  of  'Sinking  Fund  v. 
Wilson,  1  Ind.  356. 

[d]  (Sap.  1851) 

A  bona  fide  purchaser  at  sheriff *s  sale  of 
land,  which  the  judgment  debtor  had  conveyed 
away  before  judgment,  but  the  deed  for  which 
had  not  been  recorded  within  90  days  of  its  exe- 
cution, nor  prior  to  the  recording  of  the  sherifiTs 
deed,  will  hold  the  land. — Doe  ex  dem.  Hosier 
V.  Hall,  2  Ind.  556,  54  Am.  Dec.  460. 

[e]  (Sap.  1863) 

Where,  after  adjournment  of  court,  the 
clerk  issued  an  order  of  sale  without  direction 
from  plaintiff,  and  the  sheriff  sold  the  property 


to  one  who  bought  in  good  faith,  and  without 
notice  that  the  writ  had  issued  without  author- 
ity, or  that  the  plaintiflf  had  no  notice  of  the 
time  of  sale,  the  rights  of  the  bona  fide  pur- 
chaser were  not  affected  thereby. — Sowles  v. 
Harvey,  20  Ind.  217,  83  Am.  Dec.  315. 

[f]  (Sop.  1864) 

When  a  purchaser  at  execution  sale  is  the 
attorney  of  the  execution  plaintiff,  he  is  not 
entitled  to  the  consideration  which  in  a  case 
of  less  'hardship  might  be  accorded  to  a  pur- 
chaser without  notice  of  all  the  facts.— Lash- 
ley  V.  CasseU,  23  Ind.  600. 

[g]  (Saper.  1872) 

An  irregularit:r  in  issuing  the  execution 
will  not  affect  an  innocent  purchaser  of  proper- 
ty sold  at  a  sherifiTs  sale.— Gillespie  t.  Splahn, 
Wils.  228. 

[h]     (Sap.  1877) 

The  rule  of  caveat  emptor  applies  to  pur- 
chasers at  sheriffs*  sales  on  execution.— Neal  v. 
Gillaspy,  56  Ind.  451,  26  Am.  Rep.  37. 

£i]  (Sap.  1878) 
Mere  inadequacy  of  price  is  not  a  ground 
for  setting  aside  a  sherifiTs  sale  after  the  prop- 
erty has  come  into  the  hands  of  an  innocent 
purchaser  without  notice.— Dawson  v,  Jackson, 
62  Ind.  171. 

[Jl  (Swp.  1878) 
Irregularities  in  the  proceedings  prior  to  an 
execution  sale  cannot  affect  the  title  acquired 
by  a  bona  fide  purchaser  at  such  sale  without 
notice  of  such  irregularities. — Joyce  v.  First 
Nat.  Bank  of  Madison,  62  Ind.  188. 

[k]     (Sap.  18^1) 

A  purchaser  of  real  estate  at  a  sheriff's 
sale,  in  good  faith  and  without  notice,  or  his 
assignee,  will  be  protected  from  secret  trusts 
and  unrecorded  liens.— Rooker  v.  Rooker,  7o 
Ind.  571. 

[1]     (Sap.  1881) 

The  original  vendor  of  goods  obtained  from 
him  on  false  pretenses  cannot  maintain  replevin 
against  a  bona  fide  purchaser  at  a  sale  on  exe- 
cution against  the  fraudulent  vendee.— Claflin 
V.  Cottman,  77  Ind.  58. 

[m]     (Sap.  1881) 

Where  A.  purchased  at  a  sherifiTs  sale,  for 
a  valuable  consideration  and  without  notice, 
land  in  fact  subject  to  a  secret  trust,  held,  that 
he  took  the  land  discharged  of  the  trust  by  vir- 
tue of  1  Rev.  St.  1876,  p.  915,  wtiich  provides 
that  no  such  trust  *'shall  defeat  the  title  of  a 
purchaser  for  a  valuable  consideration  and 
without  notice,"  and  that  the  principle  that  a 
purchaser  at  a  sherifiTs  sale  takes  only  the 
debtor's  interest  did  not  apply. — Milner  v.  Hy- 
land,  77  Ind.  458. 

[n]     (Sap.  1881) 

Under  an  ordinary  conveyance  to  two  par- 
ties,  which  by  Rev.  St.  1881,  |  2922,  creates  a 
tenancy  in  common,  they  in  fact  being  partners 
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and  the  property  firm  property,  a  bona  fide  pur- 
chaser at  a  sheriff's  sale  on  execution  against 
one  partner,  without  notice  of  the  partnership, 
would  hold  that  portion  against  firm  creditors. 
—McMillan  v.  Hadley,  78  Ind.  590. 

[o]      (Sup.  1888) 

A  sale  to  an  innocent  purchaser  will  not 
be  set  aside  for  irregularities  in  the  notice,  at 
the  suit  of  a  judgment  creditor  of  defendant 
in  execution,  in  the  absence  of  a  showing  that 
plaintifiTs  judgment  cannot  be  satisfied  by  an 
ordinary  execution.— Hollcraft  t.  Douglass,  115 
Ind.  139,  17  N.  E.  275. 

Fob  Oases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  769-780, 

782. 
See,  also,  17  Cyc.  p.  1298. 

§272.  Notice. 

[a]  (Sup.  1850) 

The  distinction  between  a  purchaser  with 
and  without  notice  cannot  be  applied  to  all 
cases  of  sales  under  executions  called  irregular. 
—Doe  ex  dem.  Cooper  v.  Harter,  2  Ind.  252. 

[b]  (Sop.  1851) 

A  purchaser  at  sheriff's  sale  stands,  in  re- 
lation to  the  registration  law,  as  though  he  were 
purchaser  at  the  same  date  from  the  execution 
defendant  'himself. — Doe  ex  dem.  Hosier  v.  Hall, 
2  Ind.  55G,  54  Am.  Dec.  4G0. 

[c]  (Sup.  18€6) 

Where  lands  are  sold  upon  a  judgment 
against  a  party  who  has  only  a  naked  legal  ti- 
tle, and  the  person  holding  the  equitable  title 
is  in  possession  at  the  time,  such  possession  is 
constructive  notice  to  the  purchaser. — Glide- 
well  v.  Spaugh,  26  Ind.  319. 

[d]  (Sap.  1868) 

A  purchaser  at  a  sheriflTs  sale  of  land, 
who,  on  being  notified  that  the  judgment  had 
been  paid  without  the  sheriff's  knowledge,  re- 
fuses the  sheriflfs  retender  of  the  purchase 
money  and  afterwards  takes  a  sheriff's  deed, 
cannot  hold  as  innocent  purchaser.  The  pay- 
ment of  the  judgment  terminated  the  sheriff's 
power  to  sell.— Myers  v.  Cochran,  29  Ind.  256. 

[e]  (Super.  1871) 

A  sale  under  a  voidable  execution  is  valid, 
even  to  a  purchaser,  with  notice  of  the  facts, 
where  there  is  no  fraud  shown. — Woodbum 
Sarven  Wheel  Co.  v.  McKernan,  Wils.  48. 

[f]  (Sop.  1874) 

Where  land  is  purchased  at  sheriff's  sale 
by  one  who  has  actual  notice  of  a  mortgage 
thereon,  wherein  the  county  and  state  where 
the  land  is  situated  are  not  named,  though  the 
section,  township,  and  range  are  specified,  and 
the  vendee  knows  what  land  was  intended  to 
be  mortgaged  and  the  county  where  the  land 
lies,  he  cannot  be  regarded  as  a  purchaser  for 
a  valuable  consideration  without  notice. — Bet- 
son  V.  State  ex  rel.  Torrence,  47  Ind.  54. 


[g]    (Sup.  1874) 

If  the  purchaser  of  real  estate  at  a  sher- 
iff's sale  on  an  execution  issued  on  a  judgment 
rendered  for  a  debt  secured  by  a  mortgage  on 
the  real  estate  knows  that  the  lands  sold  were 
mortgaged  to  secure  the  debt  for  which  the 
judgment  was  rendered,  he  cannot  claim,  in  an- 
swer to  a  complaint  to  set  aside  such  sale  and 
to  foreclose  the  mortgage,  that  he  suffered 
harm  from  a  failure  to  indorse  on  the  execution 
a  description  of  the  mortgaged  premises. — Lin- 
ville  V.  Bell,  47  Ind.  547. 

[h]     (Sap.  1876) 

A  purchaser  at  a  sheriff's  sale  Is  bound 
to  know  whether  or  not  the  latter  had  author- 
ity to  make  such  sale.— State  ex  rel.  Sage  v» 
Prime,  54  Ind.  450. 

[1]  (Sap.  1879) 
A.,  the  owner  of  mortgaged  land,  verbally 
agreed  with  B.  to  exchange  it  for  land  owned 
by  B.,  who  assumed  payment  of  the  mortgage. 
Possession  was  given.  B.  improved  the  land 
taken  in  exchange  and  paid  the  mortgage. 
Subsequently  judgment  was  given  against  A. 
as  principal  and  defendant  as  surety,  and  made 
a  lien  on  B.'s  land.  B.  then  conveyed  to  A., 
and  A.,  at  B.'s  request,  conveyed  to  plaintiff, 
who  purchased  from  B.  The  land  was  sold  to 
defendant  on  an  execution  against  A.  and  de- 
fendant ;  the  latter  knowing  plaintiff's  title  and 
that  B.  was  in  possession.  In  an  action  by 
plaintiff  against  defendant,  to  set  aside  the  sale, 
heldf  that  plaintiff  was  entitled  to  judgment. — 
Armstrong  v.  Feamaw,  67  Ind.  429. 

[J]  (Sap.  1882) 
A  purchaser  at  execution  sale  takes  sub- 
ject to  all  claims  legal  or  equitable  which  third 
parties  may  have  on  it,  of  which  such  purchas- 
er had  notice  before  the  completion  of  his  con- 
tract.—Heck  V.  Fink,  85  Ind.  6. 

The  doctrine  as  to  notice,  or  the  want  of 
notice,  of  claims  of  third  persons,  is  applicable 
as  well  to  purchasers  of  real  estate  upon  execu- 
tion as  to  persons  purchasing  at  a  private  sale. 
-Id. 

[k]     (Sap.  1883) 

Whether  certain  facts  in  evidence  were^ 
sufficient  to  charge  a  purchaser  of  land  at  a 
sheriff's  sale  with  notice  of  the  existence  of  a 
vendor's  lien  thereon,  is  for  the  jury. — Boling 
V.  Howell,  93  Ind.  329. 

[1]  (Sap.  1888) 
One  against  whom  judgment  has  been  ren- 
dered as  surety  is  not  bound  to  take  notice  of 
the  irregularities  in  the  notices  of  execution 
sale  against  his  principal,  and,  in  the  absence 
of  actual  notice,  may  become  a  bona  fide  pur- 
chaser.—Hollcraft  V.  Douglass,  115  Ind.  139, 
17  X.  E.  275. 

[m]     (Sap.  1889) 

Where,  after  a  conveyance  by  the  debtor 
of  land  set  apart  as  exempt,  and  after  the  re- 
cording of  such  conveyance,  the  creditor  levies 
on  and  sells  the  land,  the  records  of  such  con- 
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veyance,  and  of  the  proceedings  setting  apart 
the  land,  are  full  notice  to  the  purchaser  at  the 
sherirs  sale.— Ray  y.  Yarnell,  118  Ind.  112, 
20  N.  E.  705. 

Fob  Cases  fbom  Otueb  States, 

See  21  Cext.  Dig.  Execution,  S§  771, 781- 

788. 
See,  also,  17  Cyc.  pp.  1301-1303. 

^273.  -^  Judgment    creditor    as    pur- 
chaser. 

As  affecting  right  to  vacate  sale,  see  ante,  { 

248. 
Effect  on  right  to  attack  collaterally,  see  ante, 

S  258. 

[a]  A  judgment  creditor  who,  purchasing  land 
at  an  execution  sale  under  his  judgment,  does 
not  pay  the  price,  but  merely  credits  the 
amount  of  his  bid  on  the  judgment,  is  not  a 
bona  fide  purchaser.— (Sup.  1826)  Harrison  v. 
Doe  ex  dem.  Rapp,  2  Blackf.  1 ;  (1877)  Mere- 
dith V.  Chancey.  59  Ind.  466;  (1881)  Neff  v. 
Hagaman,  78  Ind.  57;  (1881)  Bole  v.  New- 
berger,  81  Ind.  274;  (1882)  Vitito  v.  Hamil- 
ton, 86  Ind.  137;  (1882)  Camahan  v.  Yerkes, 
87  Ind.  62;  (1892)  Boos  ▼.  Morgan,  30  N.  E. 
141,  130  Ind.  305,  30  Am.  St.  Rep.  237 ;  (1892) 
Branch  v.  Foust,  30  N.  E.  631,  130  Ind.  538 ; 
(1892)  Old  Nat.  Bank  of  Evansville  v.  Findley, 
31  N.  E.  62,  131  Ind.  225.  CONTRA,  see 
(Sup.  1899)  Pugh  V.  Highley,  53  N.  E.  171, 
152  Ind.  252,  44  L.  R.  A.  392,  71  Am.  St.  Rep. 
327;  (App.  1905)  Krotz  v.  A.  R.  Beck  Lum- 
ber Co.,  34  Ind.  App.  577,  73  N.  E.  273. 

[b]  (Sup.  1877) 

In  the  absence  of  any  showing  of  fraud 
on  the  part  of  the  defendant,  or  those  claiming 
through  him,  the  execution  plaintiff,  becom- 
ing the  purchaser  of  all  the  parcels  upon  such 
entire  bid,  is  not  entitled  to  have  the  sale  and 
entry  of  satisfaction  set  aside  because  the  de- 
fendant's title  to  some  of  the  parcels  fails,  and 
the  residue  is  incumbered  by  mortgages  duly 
recorded.  (Distinguishing  some  cases  of  total 
failure  of  the  defendant's  title,  and  others  un- 
der particular  statutes.)— Weaver  v.  Guyer,  59 
Ind.  195. 

[c]  (Sap.  1882) 

Continued  possession  by  a  judgment  de- 
fendant of  lands  sold  on  execution  to  the  judg- 
ment plaintiff  is  not  notice  to  the  judgment 
plaintiff  or  his  assignees  that  the  right  to  pos- 
session is  claimed  or  held  in  any  other  char- 
acter than  that  existing  at  the  time  of  sale.— 
Hays  V.  Wilstach,  82  Ind.  13. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  $$  772,  789, 

790. 
See,  also,  17  Cyc.  pp.  1304,  1305. 

§  275.  Effeet  of  def eets  or  ixrecnUirlties 
in  ezeention,  leTj,  or  sale. 

Defects  in  return,  see  post,  |  345. 
Failure  to  make  return,  see  post,  S  347. 


[a]  (Sup.  1829) 

A  sale  of  land  on  a  void  execution  is  a 
nullity,  and  passes  no  interest  to  the  pur- 
chaser.—Elliott  V.  Armstrong,  2  Blackf.  198. 

[b]  (Sap.  1841) 

The  title  of  a  purchaser  of  land  sold  on 
execution  is  not  affected  by  the  fact  that  the 
sheriff  did  not  sell  the  land  given  up  by  the 
defendant  in  execution  to  be  levied  on,  but 
other  land  of  the  defendant.— Tillotson  v.  Doe 
ex  dem.  Gregory,  5  Blackf.  590. 

[c]  (Sup.  1856) 

In  ejectment  defendant  offered  in  evi- 
dence a  conveyance  of  the  land  to  him  by  sher- 
iffs deed.  The  sheriff's  authority  was  derived 
from  a  judgment  rendered  on  default  in  a  suit; 
the  declaration  containing  two  several  counts 
on  two  several  notes,  one  of  which  was  given 
before,  and  the  other  after,  the  enactment  of 
the  law  requiring  land  to  be  appraised  be- 
fore being  sold  on  execution.  The  land  was 
not  appraised.  Defendant  contended  that  judg- 
ment was  rendered  on  the  first  note  alone ;  but, 
on  inspecting  the  record,  the  court  decided 
that  the  judgment  was  rendered  on  both  notes. 
Heldj  that  the  sheriff's  deed  was  no  evidence  of 
title.— Babcock  v.  Doe  ex  dem.  Bowman,  8  Ind. 
110. 

[d]  (Sap.  1864) 

Where  part  of  a  judgment  is  directed  to 
be  collected  without  appraisement,  and  execu- 
tion is  issued,  and  the  defendant  consents  to 
the  sale  without  appraisement,  the  purchaser, 
in  the  absence  of  actual  fraud,  acquires  a  good 
title  to  the  property.— Stock  well  v.  Byrne,  22 
Ind.  6. 

[e]  (Snp.  1871) 

Under  2  Gav.  &  H.  St  p.  252,  f  474,  pro- 
viding that  any  sheriff  who  shall  sell  land 
without  giving  the  proper  notice  or  in  the  man- 
ner prescribed,  shall  pay  a  certain  amount  as 
damages,  the  title  of  a  purchaser  at  a  sheriff's 
sale  is  not  affected  by  the  fact  that  the  sher- 
iff omitted  to  post  the  statutory  notices,  the 
defendant  in  execution  having  sufficient  rem- 
edy under  the  statute. — White  v.  Cronkhite,  35 
Ind.  483. 

[f]  (Sap.  1876) 

Where  a  sheriff  by  mistake  sold  property 
under  an  execution  that  had  been  satisfied,  the 
purchaser  acquired  no  title.— State  ex  rel.  Sage 
V.  Prime,  54  Ind.  450. 

[g]  (Sap.  1879) 

An  execution  issued  by  the  clerk  of  the 
circuit  court  on  the  transcript  of  a  judgment 
of  a  justice  of  the  peace,  without  an  affidavit 
by  the  judgment  plaintiff  that  the  judgment 
was  unpaid,  is  voidable  only,  and  a  sale  there- 
under is  valid.— Mavity  v.  Eastridge,  67  Ind. 
211. 

Under  2  Rev.  St  1876,  p.  236,  S  541,  de- 
claring that,  upon  the  plaintiff  or  his  agent 
filing  w^ith  the  clerk  of  the  court  of  common 
pleas  his  affidavit  that  a  judgment  rendered  by 
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a  justice  of  the  peace  is  anpaid,  the  clerk  shall 
issue  execution,  etc.,  the  issuance  of  execution 
without  the  filing  of  the  affidavH  required  ren- 
ders the  proceeding  voidable  only,  and  not  void, 
and  the  purchaser  of  property  sold  under  the 
execution  acquires  a  good  title.— Id. 

[h]  (Sup.  1881) 
Though  land  purchased  at  an  execution 
sale  was  misdescribed  in  the  levy,  return,  and 
advertisement,  a  purchaser  "who  gets  a  deed 
nevertheless  takes  color  of  title,  whether  the 
sheriff  is  authorized  to  sell  or  not,  and  the 
rights  of  the  purchaser  pass  to  his  assigns.  2 
Rev.  St.  1876,  p.  257,  |  621.— Ray  v.  Detchon, 
79  Ind.  56. 

[i]  (Sup.  1888) 
The  question  of  the  right  of  a  party  to 
have  execution  on  the  judgment  cannot  be 
raised  on  a  merely  voidable  execution  after  the 
sale  has  been  regularly  made  on  it. — Caley  v. 
Morgan,  16  X.  E.  790,  114  Ind.  350. 

[J]  (Sup.  1889) 
A  merely  irregular  use  of  the  process, 
such  as  the  failure  to  levy  upon  and  exhaust 
the  debtor's  personal  property,  before  resorting 
to  his  real  estate,  or  the  sale  of  his  real  estate 
in  a  body,  when  it  should  have  been  subdivided 
and  sold  in  parcels,  does  not  necessarily  render 
the  sale  void  as  against  a  good-faith  purchaser. 
Such  irregularities  Ab  a  general  rule  can  only 
be  taken  advantage  of  by  the  execution  defend- 
ant. These  may  be  waived  by  the  debtor,  and 
will  be  deemed  waived  if  he  acquiesces  during 
the  statutory  period  of  redemption.— Wright  v. 
Dick,  19  N.  E.  306,  116  Ind.  538. 

[k]      (Sup.  1889) 

In  an  action  for  an  injunction  to  restrain 
a  trespass  on  plaintiff's  land,  the  answer  al- 
leged that  E.  obtained  a  judgment  against  C, 
who  was  then  owner  of  the  land ;  that  exe- 
cution was  issued  on  such  judgment,  and,  by 
mistake,  was  levied  on  a  different  tract,  which 
was  sold  thereunder,  and  a  deed  executed  to 
E.,  who  conveyed  to  defendant,  who  entered 
into  possession  of  the  land  in  controversy ; 
that,  while  such  judgment  was  a  lien  on  the 
land  in  controversy,  C.  conveyed  the  same  to 
his  wife,  and  she  to  plaintiff  without  consid- 
eration, and  for  the  purpose  of  defrauding 
creditors,  and  that  plaintiff  had  full  notice  of 
the  nature  of  defendant's  claim;  and  that 
plaintiff^s  only  interest  in  the  land,  if  he  has 
any,  is  by  virtue  of  such  fraudulent  convey- 
ance. Held,  that  the  answer  was  wholly  in- 
sufficient. The  purchase  of  a  different  tract 
could  give  defendant  neither  title  nor  right  of 
possession  of  the  land  in  controversy.— Clen- 
dening  v.  OhI,  118  Ind.  46,  20  N.  E.  639. 

[1]  (Sap.  1897) 
Rev.  St.  1894,  S  294  (Rev.  St.  1881,  |  293), 
prohibiting  an  action  by  the  execution  debtor 
or  any  one  claiming  under  him,  for  recovery  of 
real  estate  sold  on  execution,  to  be  brought 
more  than  10  years  after  the  sale,  gives  good 


title  to  the  purchaser  at  execution  sale  of 
lands  which  the  debtor  submitted  to  sale  by 
the  sheriff  to  satisfy  the  execution,  and  sur- 
rendered after  the  sale  to  the  purchaser,  and 
which  the  purchaser  for  10  years  occupied  and 
claimed  title  to  under  the  sale,  though  the  levy 
and  other  steps  under  the  execution  and  the 
sheriff's  deed  gave  a  description  not  embracing 
the  land.— Marley  v.  State  ex  pel.  Chenoweth, 
46  N.  E.  466,  147  Ind.  145. 

[m]     (App.  1901) 

Where  the  evidence  showed  a  judgment 
against  defendant,  and  an  execution,  and  a 
sale  and  deed  under  it  to  plaintiff  of  defend- 
ant's undivided  interest  in  certain  realty,  a 
judgment  for  defendant  in  partition  by  the 
purchaser  must  be  reversed,  though  the  sher- 
iff did  not  make  demand  on  the  defendant  for 
property  before  the  execution  sale,  and  there 
was  no  evidence  of  a  levy  by  the  sheriff.— Lahr 
v.  Ulmer,  00  N.  E.  1009,  27  Ind.  App.  107. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  S|  16,  148,. 

345,  791-796. 
See,  also,  17  Cyc.  pp.  1306-1308. 

§276.  Effect  of  modlfleatioii,  TaeatioBt 
or  rcTcrsal  of  Jndsment. 

Elffect  of  payment  or  satisfaction  of  judgment, 
see  ante,  S  14. 

[a]     (Sup.  1830) 

The  reversal  of  a  judgment  on  error,  after 
a  sale  of  land  under  it  on  execution,  does  not 
affect  the  purchaser's  title.— Prakes  v.  Brown, 
2  Blackf.  295. 

[b]    (Sup.  1852) 

A  sale  to  an  execution  plaintiff  will  be- 
rendered  invalid  by  the  reversal  of  the  judg> 
ment,  as  respects  the  costs  of  the  suit — Hutch" 
ens  y.  Doe  ex  dem.  Smith,  3  Ind.  528. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  fS  797-799. 
See,  also,  17  Cyc.  pp.  1309,  1310. 

S  277.  PouoMioii* 

Possession  by  defendant  after  execution  sale  as 
constituting  him  a  tenant,  see  Landlord 
AND  Tenant,  S  7. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Ehtecution,  §f  800-814. 
See,  also,  17   Cyc.  pp.   1310-1317;    notes, 
15  Am,  Dec.  671,  84  Am.  Dec  570. 

§  278.  — »  In  ceneral. 

Redemption  from  mortgage  as  condition  preced- 
ent to  action,  see  post,  §  280. 

[a]  Under  the  express  provisions  of  2  Rev.  St. 
p.  135,  $  436,  a  purchaser  at  sherifiTs  sale  of 
mortgaged  property  is  not  entitled  to  the  pos- 
session of  the  property  until  be  complies  with 
the    condition    of    the    mortgage. — (Sup.    18«2) 
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Heimberger  y.  Boyd,  18  Ind.  420;    (1864)  Coe 
▼.  McBrown,  22  Ind.  2&2. 

[b]  (Sup.  1874) 

A  sale  of  goods  on  execution,  nnder  2  Gftv. 
&  H.  St.  p.  240,  I  436,  providing  that  the  in- 
terest of  a  mortgagor  of  goods  may  be  sold  on 
execution,  does  not  entitle  the  purchaser  to 
possession,  except  on  his  compliance  with  the 
conditions  of  the  mortgage.— Broadhead  v.  Mc- 
Kay, 46  Ind.  595. 

[c]  (Sup.  1881) 

The  purchaser  of  land  at  an  execution 
sale,  who  redeems  a  mortgage,  is  not  entitled 
in  ejectment  to  possession  of  the  land.— Rice  v. 
Puett,  81  Ind.  230. 

[d]  (Sup.  1886) 

Where  ice  in  icehouses  is  sold  at  sherilTs 
sale,  the  purchaser  has  a  reasonable  time  in 
which  to  make  suitable  arrangements,  and  to 
remove  the  ice  from  the  houses.— 6eisendoi;ff 
T.  Eagles,  5  N.  E.  743,  106  Ind.  38. 

[e]  (Sap.  1886) 

Though  a  constable  may  levy  on  mortgaged 
goods,  and  take  possession,  yet,  if  he  sell  them, 
he  has  no  authority  to  deliver  the  possession 
without  first  requiring  the  purchaser  to  com- 
ply with  the  conditions  of  the  mortgage.— State 
ex  rel.  Jessup  v.  Milligan,  106  Ind.  109,  5  N. 
E.  871. 

[f]  (Sup.  1887) 

Under  Rev.  St.  |  722,  providing  that 
mortgaged  goods  and  chattels  may  be  levied 
on  and  sold  subject  to  the  mortgage,  and  the 
purchaser  shall  be  entitled  to  possession  upon 
complying  with  the  conditions  of  the  mortgage, 
a  constable  has  a  right  to  levy  on  and  sell 
mortgaged  property,  but  a  delivery  is  unlawful, 
until  the  purchasers  satisfy  the  mortgage;  and 
the  delivery  only  confers  on  the  purchasers  a 
title  conditioned  on  satisfaction  of  the  mort- 
gage.—Slifer  v.  State  ex  rel.  Syfers,  114  Ind. 
291,  14  N.  E.  595,  16  N.  E.  623, 

[g]  (Sop.  1890) 

Under  Rev.  St.  1881,  f  767,  providing  that 
the  owner  of  real  estate  sold  by  the  sheriff 
shall  be  entitled  to  possession  for  one  year,  the 
holder  of  a  sheriflTs  certificate  entitling  him  to 
a  deed  after  a  year  cannot  enjoin  the  execution 
of  a  writ  of  possession  in  favor  of  the  holder 
of  the  legal  title.— Ross  v.  Donaldson,  123  Ind. 
238,  24  N.  E.  109. 

[h]    (Sup.  1891) 

A  sherifiTs  deed  of  land  sold  under  execu- 
tion was  executed  to  the  assignee  of  the  judg- 
ment, and  the  debtor  sold  the  property  during 
the  year  for  redemption  to  defendant,  who  took 
and  kept  possession  for  five  years.  Held,  that 
the  assignee  could  recover  possession  and  the 
rental  value  after  the  expiration  of  the  year 
for  redemption.— Merritt  v.  Richey,  127  Ind. 
400,  27  N.  E.  131. 


[i]  (App.1895) 
The  sheriff  is  bound  to  take  notice  of  re- 
corded mortgages,  and  it  is  his  duty  to  require 
the  purchaser  to  comply  with  the  conditions  of 
the  mortgage  before  placing  him  in  possession. 
—Adams  v.  Hessian,  39  N.  E.  530,  11  Ind.. 
App.  598.- 

PoB  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Execution,  |S  800,  802- 

805. 
See,  also,  17  Cyc  p.  1310. 


§  279.  — ^  Durins    period    for    redemp-^ 
tioau 
[a]     (Sap.  1848) 

The  statute  which  gave  to  an  execution 
defendant  the  privilege,  for  a  certain  time,  of 
redeeming  his  land  sold  on  execution,  did  not 
give  him  the  right  of  possession  of  the  land 
during  that  time.  The  legal  title  and  right  of 
possession  were  in  the  purchaser,  subject  to 
the  defendant's  right  to  redeem.— Raub  v.. 
Heath,  8  Blackf.  575. 

[b]  Where  the  rents  and  profits  of  real  estate 
after  a  term  of  years,  not  exceeding  seven,  are 
sold  by  the  sheriff  on  execution,  the  purchaser 
at  the  sale  is  not  entitled  to  possession  during 
the  year  of  redemption,  under  Act  June  4,  1861 
(2  Gav.  &  H.  St.  p.  251),  providing  that  when- 
ever any  real  property,  "or  any  interest  there- 
in,*' is  sofd  on  execution,  the  judgment  debtor 
shall  be  entitled  to  possession  for  one  year.— 
(Sup.  1876)  Ragsdale  v.  Mathes,  52  Ind.  495; 
(1883)  Johnson  v.  Briscoe,  92  Ind.  367;  (1894) 
Jewett  V.  Tomlinson,  36  N.  E.  1106,  137  Ind. 
326. 

Fob  Cases  from  Othee  States, 

See  21  Cent.  Dig.  Execution,  S  801. 
See,  also,  17  Cyc.  p.  1311. 

I  280.  -^  Remedies  f  ov  reeorery. 

Right  to  i>os8ession  as  dependent  on  redemp' 
tion  from  mortgage,  see  ante,  {  278. 

Suits  for  possession  and  to  quiet  title,  see  post^ 
I  283. 

Title  in  third  person  as  defense  in  action  of 
ejectment,  see  Ejectment,  §  25. 

[a]  (Bap.   1818) 

A  judgment  debtor  in  possession,  or  hiff 
vendee  subsequent  to  the  judgment  is  not  en- 
titled to  notice  to  quit  previous  to  an  action 
of  ejectment  against  him  by  the  purchaser  at  a 
sheriflTs  sale  under  the  judgment— Smith  Vr 
Allen  ex  dem.  Bigger,  1  Blackf.  22. 

[b]  (Sup.  1825) 

Where  the  purchaser  of  real  estate  at  a 
sheriff's  sale  brings  ejectment  to  recover  pos- 
session, and  defendant  is  a  person  other  than 
the  judgment  debtor,  plaintiff  must  prove  the 
debtor's  title  to  the  premises.— Calloway  v.  Doe 
ex  dem.  Joyes,  1  Blackf.  372. 
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[c]  (Sap.  1853) 

To  entitle  a  person  to  a  specific  perform- 
ance of  a  sherifiTs  sale — if  the  sale  can  be  at 
all  enforced  in  equity— he  must  have  filed  his 
bill  within  a  reasonable  time,  paid,  or  offered 
to  pay,  the  purchase  money,  and,  in  case  of 
an  offer,  have  followed  up  the  tender  by  bring- 
ing the  money  into  court. — Benton  v.  Shreeve,  4 
Ind.  66. 

[d]  (Sap.  1866) 

The  introduction  in  evidence  of  the  record 
of  the  judgment  only,  without  a  transcript  of 
the  record  of  the  proceedings  in  the  case,  show- 
ing jurisdiction  in  the  court  rendering  the 
judgment  and  that  the  judgment  itself  was 
within  the  relief  sought,  is  not  a  sufficient 
showing  of  title  in  the  purchaser  at  a  sheriff's 
sale  under  the  judgment. — Glidewell  v.  Spaugh, 
26  Ind.  319. 


[e]     (Sap 

In  an  action  by  a  judgment  creditor  who 
had  purchased  land  at  a  sheriff's  sale  on  an  ex- 
ecution against  the  judgment  debtor,  it  was 
alleged  that  the  legal  title  at  the  time  of  sale 
was  standing  in  the  name  of  C,  who  was  also 
made  a  party  to  the  suit,  to  whom  it  had  been 
conveyed  by  D.  Plaintiff  also  alleged  that  B. 
had  paid  the  purchase  money,  and  had  procured 
the  conveyance  to  be  made  by  D.  to  C.  to  de- 
fraud his  creditors,  and  particularly  plaintiff, 
to  whom  he  was  greatly  indebted.  B.  alleged 
that  in  making  the  purchase  he  acted  as  C/s 
agent,  who  was  not  present,  and  advanced  the 
purchase  money  in  pursuance  of  an  agreement 
with  C.  by  whicli  he  was  to  advance  it  as  a 
short  loan,  and  that  C.  thereafter  repaid  the 
money.  Held,  that  on  the  issue  of  the  bona 
fides  of  the  transaction  it  was  error  for  the 
court  to  refuse  to  allow  C.  to  testify  that  he 
borrowed  the  money  with  which  to  pay  for 
the  property  from  D.— Hubble  v.  Osbom,  31 
Ind.  249. 

[f]  (Sap.  1871) 

Where,  in  an  action  for  a  recovery  of  real 
estate  and  damages  for  its  detention,  the  right 
to  recover  depended  on  whether  a  sheriff's  sale 
and  conveyance  under  which  plaintiff  claimed 
was  valid,  it  was  proper  to  instruct  the  jury 
to  find  for  plaintiff  if  they  found  that  the 
judgments  and  executions  and  therefore  deeds 
were  valid,  and  that  they  were,  if  nothing  to 
the  contrary  appeared.— White  v.  Cronkhite, 
35  Ind.  483. 

[g]  (Sap.  1877) 

An  execution  plaintiff,  who  purchases  the 
property  at  a  sale  thereunder  held  without  suf- 
ficient notice,  cannot,  on  a  sheriff's  deed  ac- 
quired under  such  sale,  eject  the  owner  of  the 
property.— Meredith  v.   Chancey,  59  Ind.  466. 

[h]      (Sap.  1878) 

An  execution  defendant  cannot  set  up  his 
own  want  of  title  to  defeat  an  action  by  the 
holder  of  the  sheriff's  deed  to  recover  posses- 
sion ;  nor  can  he  object  that  the  sheriff  sold 
the  land  in  solido,  if  he  waived  his  right  to 


have  it  sold  in  parcels.— Joyce  v.   First  Nat. 
Bank  of  Madison,  62  Ind.  188. 

[i]  (Sap.  1880) 
It  is  sufficient,  to  authorize  a  recovery  by 
a  p*urchaser  at  a  sherifiTs  sale  against  the  exe- 
cution defendant,  to  show  the  judgment,  exe- 
cution, sale,  and  sheriff's  deed.— Shipley  v. 
Shook,  72  Ind.  511. 

[J]  (Sap.  1881) 
Where  the  title  of  plaintiff  in  ejectment  is 
based  on  a  sheriff's  sale,  he  need  only  prove  a 
valid  judgment  and  sale  and  the  execution  of 
the  proper  deed.— Rucker  v.  Steelman,  73  Ind. 
396. 

[k]     (Sap.  1882) 

An  agreement  between  an  execution  debtor 
and  a  third  person,  of  which  the  plaintiff,  who 
has  bought  the  land  at  sheriff's  sale,  has  no 
notice,  cannot  change  the  nature  of  the  debtor's 
possession  in  such  manner  as  to  impose  upon 
the  plaintiff  the  necessity  of  making  a  demand 
before  bringing  suit  for  the  possession.— Hays 
V.  Wilstach,  82  Ind.  13. 

[1]      (Sap.  1882) 

In  ejectment  by  the  purchaser  at  a  sher- 
iff's sale  against  defendant  in  execution,  the 
latter  cannot  attack  the  sale  except  for  rea- 
sons rendering  it  absolutely  void. — Lovely  f. 
Speisshoffer,  85  Ind.  454. 

[m]     (Sap.  1884) 

A  purchaser  at  an  execution  sale  may 
maintain  ejectment  for  the  land  without  mak- 
ing a  demand  for  the  possession.— Elston  y. 
Piggott,  94  Ind.  14. 

[n]  (Sap.  1890) 
One  claiming  title  through  a  sale  of  land 
on  a  judgment  cannot  sue  in  ejectment,  and 
to  quiet  title,  as  against  thd  person  holding  the 
title  through  a  sale  on  a  decree  foreclosing  a 
tax  lien,  without  first  redeeming  from  such 
sale.— Jenkins  v.  Newman,  122  Ind.  99,  23  N. 
E.  683. 

Fob  Cases  fbom  Otheb  States, 

See  21  C!ent.  Dig.  Execution,  fS  806-814. 
See,  also,  17  Cyc  pp.  1312-1317. 

§281.  Bents  and  profits. 

Recovery  from  assignee  for  benefit  of  creditors, 
see  Assignments  fob  Benefit  of  Grbdi- 
TOBS,  i  337. 

Right  to  possession  of  land  on  sale  of  rents 
and  profits,  see  ante,  |  279. 

[a]  (Sap.  1879) 

Under  2  Rev.  St.  1876,  p.  220,  §  2,  aUow- 
ing  the  judgment  debtor,  and  not  the  purchaser 
at  the  execution  sale,  the  possession  of  the 
premises  for  the  year  succeeding  the  sale,  nei- 
ther the  judgment  debtor  nor  his  grantee  is 
liable  to  the  purchaser  for  the  rents  thereof  in 
that  time.— Wilson  v.  Powers,  66  Ind.  75. 

[b]  (Sap.  1891) 

Rev.  St.  1881,  S  767,  provides  that  the  own- 
er of  land  sold  on  execution  may  redeem,  and 


Tills  IMc^at  is  eompiled  on  the  Key-Number  System.    For  explanation,  see  pace  ilL 


§  282  U  Ind.  Dlg.-Pa«e  801]  EXECUTION,  VII  (B). 


i  284 


"'shall  be  entitled  to  the  possession  of  tlie  same 
for  one  year  from  the  date  of  sale.*'  Section 
12112  provides  that  a  receiver  may  be  appointed 
to.  protect  or  preserve  during  the  time  allowed 
for  redemption  any  land  sold*  on  execution,  and 
to  secure  to  the  person  entitled  thereto,  the 
rents  and  profits,  and  in  such  other  cases  as 
may  be  provided  by  law,  or  when  it  may  be 
necessary  to  secure  ample  justice  to  the  parties. 
//cW,  that  a  receiver  will  not  be  appointed  at 
the  instance  of  a  mere  purchaser  at  execution 
sale,  and  for  the  sole  purpose  of  the  collection 
and  preservation  of  the  rents  and  profits. — Mer- 
ritt  V.  Gibson,  27  N.  E.  130,  129  Ind.  155,  15 
L.  R.  A.  277. 

Fob  Cases  from  OrnEB  States, 

See  21  Cent.  Dig.  Execution,  §1  S15-817. 
See,  altJo,  17  Cyc.  pp.  1317,  131S. 

{282.  Waste. 
[a]    (Sup.  1891) 

Where  a  house  on  land  sold  under  execu- 
tion was  accidentally  burned,  without  the  neg- 
ligence of  the  debtor's  grantee,  who  remained 
in  ])o.^ession  after  such  sale  and  during  his 
wrongful  occupancy,  the  grantee  was  not  liable. 
— Merritt  v.  Kichey,  127  Ind.  400,  27  N.  E. 
131. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  |  818. 
See,  also,  17  Cyc.  p.  1310. 

%  283.   Aetions  to  confirm  or  try  title. 
[aj     (Super.  1871) 

An  affidavit  and  execution  issued  upon  it 
are  admissible  in  evidence,  the  former  to  show 
authon^v  for  the  issuance  of  the  execution,  and 
the  latter  for  the  sale  under  which  the  pur- 
chaser acquires  title,  as  well  as  to  show  justi- 
fication for  the  party  acting  under  it.— Wood- 
bum  Sarven  Wheel  Co.  v.  McKeman,  Wils.  48. 

[b]     (Sap.  1881) 

An  execution  debtor  cannot  defeat  the  title 
of  the  grantee  in  the  sherifTs  deed  in  a  suit 
for  possession  by  showing  that  such  grantee 
took  an  assignment  of  the  certificate  of  sale  as 
collateral  security  merely,  since,  if  he  did  so, 
he  could  properly  receive  the  deed,  and  would 
hold  as  trustee  for  the  equitable  owner  of  the 
certificate.— Turner  v.  First  Nat.  Bank  of  Mad- 
ison. 78  Ind.  10. 

In  a  suit  to  recover  land  purchased  under 
execution  and  to  quiet  title  thereto,  an  instruc- 
tion that  the  judgment,  execution,  amended  re- 
turn, and  sherifl's  deed  were,  taken  in  connec- 
tion with  other  matters  referred  to,  sufficient  to 
make  out  a  prima  facie  case  in  favor  of  the 
execution  purchaser,  held  to  give  the  proper 
<K>nstruction  to  those  instruments. — Id. 

In  a  suit  by  an  execution  purchaser  for 
possession  and  to  quiet  title  to  land,  a  receipt 
given  by  the  sheriff  to  the  purchaser  at  the  ex- 
ecution sale  for  the  amount  bid  for  the  land 


was  admissible  in  evidence  aa  a  part  of   the 
res  gestae.— Id. 

[c]  (Sap.  1890) 
When  two  judgments  are  liens  on  real  es- 
tate and  separate  sales  are  made  on  each  of 
the  judgments,  and  different  individuals  pur- 
chase the  lands  at  such  sales,  the  purcliaser  at 
the  junior  sale  cannot  maintain  an  action  of 
ejectment  or  to  quiet  title  against  the  purchaser 
of  the  real  estate  at  the  sale  of  the  prior  judg- 
ment without  having  redeemed  from  sujch  sale. 
—Jenkins  v.  Newman,  23  N.  E.  (jS3,  122  Ind. 
90. 

[d]      (Sap.  1890) 

A  cross-complaint  in  an  action  for  the  re- 
covery of  real  property  alleged  that  defendant 
was  owner  of  the  land  in  controversy,  and  had 
been  in  possession  thereof  for  15  years;  that 
he  had  made  valuable  improvements  thereon, 
and  had  paid  the  taxes  and  other  assessments 
against  the  property ;  that  plaintiff  was  setting 
up  a  title  and  had  instituted  an  action  to  re- 
cover possession ;  that,  after  defendant  had 
purchased  the  real  estate,  his  grantor  became 
insolvent ;  that  plaintiff  recovered  a  judgment 
against  the  grantor;  that  defendant  was  about 
to  institute  proceedings  to  enjoin  a  sale  un» 
der  the  judgment,  when  plaintiff  in  person  and 
by  his  attorney  informed  defendant  that  he  need 
not  pay  any  attention  to  the  sale;  that  it  was 
not  the  intention  of  plaintiff  to  purchase  or 
disturb  defendant's  title ;  that  plaintiff  would 
bid  it  off  at  a  nominal  sum  merely  to  get  it 
out  of  the  way,  inasmuch  as  he  had  to  have  the 
real  estate  levied  on  sold  in  the  inverse  order 
from  that  in  which  the  debtor  had  conveved  it. 
and  for  this  reason  only  had  defendant's  prop- 
erty been  levied  on  and  advertised  for  sale; 
that  defendant  relied  on  the  promise  and  per- 
mitted the  estate  to  be  sold,  and  did  not  redeem 
from  the  sale ;  that  the  premises  were  purchas- 
ed for  the  nominal  sum  of  $1,  and  that  plain- 
tiff knew  that  defendant  was  relying  on  the 
promise;  that  at  the  time  of  the  sale  the  real 
estate  was  of  the  value  of  $G.OOO.  Held,  that 
the  cross-complaint  was  not  an  action  to  re- 
deem, but  to  quiet  title;  and  hence  the  law  re- 
lating to  time  for  redemption  had  no  applica- 
tion.—Detwiler  v.  Schultheis,  23  N.  E.  700,  122 
Ind.  155. 

For  Cases  from  Other  States, 

See  21  Cent.  Dio.  Execution,  |  744. 

§  284.   Rights    and    remedies    on    aToid- 
anee  of  sale  or  failure  of  title. 

Value  of  improvements  as  claim  against  estate 
of  deceased  execution  debtor,  see  Executors 
and  Administrators,  §  202. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §|  810-822. 
See,  also,  17  Cyc.  pp.  1310-1322;    note,  14 
Am.  Dec.  131. 
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S  285.  — —  In  general. 
la]       (Sup.  1877) 

In  the  absence  of  any  showing  of  fraud 
on  the  part  of  the  defendant  or  those  claiming 
through  him,  the  execution  plaintiff,  becoming 
the  purchaser  of  all  the  parcels  upon  an  entire 
bid,  is  not  entitled  to  prevail  in  an  action  to 
have  the  sale  and  entry  of  satisfaction  set  aside 
because  the  defendant's  title  to  some  of  the  par- 
cels fails,  and  the  residue  is  incumbered  by 
mortgages  duly  recorded.— Weaver  v.  Guyer,  59 
Ind.  195. 

Fob  Cases  fboh  Other  States, 

See  21  Cent.  Dig.  Execution,  §  819. 
See,  also,  17  Cyc.  p.  1319. 

§286.  —  Beimlmrsement. 

Amendment  as  to  relief  prayed  of  complaint  in 
action  to  recover  price  paid,  see  Pleading, 
§  250. 

Reimbursement  from  estate  of  deceased  execu- 
tion debtor,  see  Executors  and  Adminis- 
trators, §  202. 

[a]  Where  land  to  which  the  judgment  debtor 
has  no  title  is  sold  under  a  judgment,  and  the 
purchase  money  has  been  paid,  the  purchaser 
can  recover  it  back  from  the  judgment  defend- 
ant—(Sup.  1833)  Muir  v.  Craig,  3  Blackf,  293, 
25  Am.  Dec.  Ill;  (1866)  Julian  v.  Beal,  26 
Jnd.  220,  89  Am.  Dec.  460. 

[b]     (Sop.  1847) 

If  land  be  sold  on  execution,  and  the  cred- 
itor receive  the  purchase  money,  the  purchaser 
cannot,  either  at  law  or  in  equity,  recover  back 
the  money  from  the  creditor  merely  because  the 
debtor ^ad  no  title  to  the  land;  but  the  debtor 
is  liable.— Dunn  v.  Frazier,  8  Blackf.  432. 

[c]  A  purchaser  at  sheriffs  sale  on  execution 
of  land  to  which  the  debtor  had  no  title  may 
maintain  an  action  against  the  debtor  to  recov- 
er the  purchase  money  as  for  money  paid  to  de- 
fendant's use,  though  no  fraud  in  relation  to 
the  sale  be  imputed  to  the  debtor.— (Sup.  1857) 
Preston  v.  Harrison,  9  Ind.  1;  (1858)  Penning- 
tott  V.  Clifton,  10  Ind.  172. 

[d]  (Sop.  1858) 

A  purchaser  at  a  sherifTs  sale  of  land  to 
which  the  execution  debtor  has  no  title  can  sue 
the  debtor  for  the  amount  of  the  purchase  mon- 
ey, without  previous  demand.— Pennington  v. 
Clifton,  10  Ind.  172. 

[e]  (Sap.  1865) 

In  an  action  by  a  judgment  debtor  to  set 
aside  a  sale  because  of  representations  by  the 
sheriff,  whereby  persons  were  prevented  from 
bidding  and  the  land  was  sold  for  one-third  of 
its  value,  the  purchaser  was  entitled  to  recover 
the  purchase  money  paid  by  him  at  the  sale 
and  to  have  his  lien  declared  on  the  land  sold 
without  bringing  a  separate  action.— Seller  v. 
Lingerman,  24  Ind.  264. 

[f]  (Sap.  1866) 

Where  the  title  to  land  sold  at  sheriff's 
sale  was  adjudged  bad  for  defects  in  the  pro- 


ceedings, the  purchaser  may  recover  In  equity 
from  the  judgment  debtor  the  money  paid  for 
the  extinguishment  of  his  debt — Hawkins  v. 
Miller,  26  Ind.  173. 

A  purchaser  of  real  estate  at  a  sberiffs 
sale,  whose  title  is  adjudged  bad  for  defects  in 
the  proceedings,  cannot  maintain  an  action  at 
law  against  the  judgment  defendant  for  the 
price  paid  to  the  sheriff.— Id. 

£g]  (Sap.  1878) 
To  an  action  by  a  purchaser  of  land  at  an 
execution  sale  against  the  judgment  debtor,  the 
complaint  alleging  that  by  reason  of  a  misde- 
scription of  the  land  in  the  sherifiTs  levy  and  ad- 
vertisement of  sale  the  sale  was  void,  the  sheriff 
is  not  a  necessary  party  defendant.— Coan  ?. 
Grimes,  63  Ind.  21. 

A  sheriff  who  levies  on  and  sells  property 
under  execution  is  neither  a  necessary  nor  prop- 
er party  defendant  to  a  suit  by  an  execution 
purchaser  who  bought  the  property  at  the  re- 
quest of  the  execution  defendant  to  recover  the 
purchase  price.— Id. 

[h]     (Sap.  1882) 

Where  several  tracts  of  land  are  sold  at 
sheriflTs  sale  as  an  entirety  for  an  aggregate 
sum  of  money,  and  the  purchaser  fails  to  get 
title  to  a  part  only  of  such  tracts,  he  cannot 
recover  a  part  of  the  amount  of  his  bid  from 
the  judgment  defendant  or  his  legal  representa- 
tives; the  rule  of  caveat  emptor  being  appli- 
cable to  him.— Parker  v.  Rodman,  84  Ind.  256. 

[i]  (Sap.  1883) 
The  rule  that  there  is  no  warranty  in  jo- 
dicial  sales  does  not  apply  where  the  purchaser 
seeks  to  assert  his  rights  against  the  execution 
debtor  or  his  property.— Short  v.  Sears,  93  Ind. 
505. 

£J]  (Sap.  1889) 
The  purchaser  of  property  at  sheriff's  sale 
cannot,  on  the  failure  of  title  thereto,  recover 
of  the  execution  plaintiffs,  for  whose  debt  the 
sale  was  made,  tlie  price  paid,  though  the  dep- 
uty sheriff  making  the  sale,  without  their 
knowledge  or  authority,  declared  publicly  that 
the  title  to  the  property  was  clear  and  all  rijrbi, 
relying  on  which  the  purchaser  made  his  bid. 
— Lewark  v.  Carter,  117  Ind.  206,  20  N.  E.  110, 
10  Am.  St.  Rep.  40,  3  L.  R.  A.  44a 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {§  820,  821. 
See,  also,  17  Cyc.  pp.  1320,  1321. 

§  287.  '—'  Recourse  to  parties  or  ofieer. 

[a]  (Sap.  1876) 
A  sheriff,  holding  several  executions  against 
the  same  person,  levied  on  his  land  at  the 
same  time,  and  sold  a  portion  of  the  land  for 
a  sum  sufficient  to  satisfy  the  executions  first 
and  second  in  priority ;  but,  after  satisfybg 
the  execution  first  in  priority,  he  applied  the 
surplus  on  an  execution  subsequent  in  priority 
to  the  second,  and  afterwards  sold  another  por 
tion  of  the  land  to  satisfy  the  execution  next  in 
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priority.  The  latter  sale,  upon  suit  by  the  exe- 
cution defendant  against  the  purchaser  was 
declared  vacated,  and  the  purchaser  then 
brought  suit  on  the  sherifiTs  bond  to  recover  the 
purchase  money  of  the  second  sale.  Held,  that 
neither  the  sheriff  nor  his  sureties  were  liable 
for  the  return  of  the  purchase  money.— State 
ex  rel.  Sage  y.  Prime,  54  Ind.  450. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §  822. 
See,  also,  17  Cyc.  p.  1321. 

§  289.  Assisnees  of  oertlfioates  of  sale. 

[a]  (Super.  1872) 

A  sherifiTs  certificate  of  a  sale  of  real  es- 
tate on  an  execution  is  assignable,  and  author- 
izes the  sheriff  to  make  a  deed  to  the  assignee. 
— Oillespie  v.  Splahn,  Wils.  228. 

[b]  (Smp.  1874) 

A  certificate  of  purchase  made  by  a  sheriff 
on  the  sale  of  real  estate  on  execution  may  be 
assigned,  and  the  deed  of  the  sheriff  may  be 
made  to  the  assignee.— Splahn  v.  Gillespie,  48 
Ind.  397. 

[c]  (Sup.  1880) 

In  an  action  by  an  assignee  of  a  sheriff's 
certificate  of  land  sold  on  execution  against  a 
grantee  of  the  defendant  in  execution,  it  was 
error  to  instruct  the  jury  to  find  for  plaintiff, 
if  he  purchased  the  certificate  in  good  faith,  as 
such  certificate  conveys  no  title,  but  is  only  an 
obligation  on  which  title  may  be  obtained  if  the 
land  is  not  redeemed,  and  the  assignee  has  no 
greater  rights  than  the  assignor. — Hasselman 
V.  Lowe,  70  Ind.  414. 

[d]  (Sup.  1881) 

As  the  purchaser  at  a  sheriff's  sale  is  requir- 
ed to  show  a  valid  judgment  and  executio/i,  it 
follows  that  he  must  take  notice  of  the  charac- 
ter and  contents  of  the  same,  and  of  the  dis- 
crepancies between  such  judgment  and  execu- 
tion, if  any ;  and  an  assignee  of  the  certificate 
of  sale  is  affected  with  like  notice. — Stotsen- 
burg  V.  Stotsenburg,  75  Ind.  556, 

[e]  (Sap.  1881) 

A  certificate  of  sale  given  by  a  sheriff  to 
a  purchaser  at  an  execution  sale  is  assignable, 
and  the  assignee  stands  in  the  place  of,  and  be- 
comes, in  legal  effect,  the  purchaser  at  the  sher- 
iff's sale.— Turner  v.  First  Nat.  Bank  of  Madi- 
son, 78  Ind.  19. 

[f]  (Sup.  1882) 

The  rule  that,  where  there  has  been  an  ac- 
ceptance of  redemption  money,  the  holder  of 
the  certificate  of  sale  loses  his  character  as 
purchaser,  does  not  extend  to  cases  where  a 
third  person  pays  money  not  for  the  purpose  of 
redeeming,  but  for  the  purpose  of  becoming  the 
owner  of  the  certificate  or  of  acquiring  the 
title  to  the  land.— Hays  v.  Wilstach,  82  Ind.  13. 

[g]  (Sap.  1882) 

Under  2  Rev.  St.  1876,  p.  220,  providing 
that  on  the  sale  of  lands  under  an  execution  the 


sheriff  shall  deliver  to  the  purchaser  a  certifi- 
cate of  sale,  which  entitles  the  holder  thereof  to 
a  deed  to  be  executed  by  the  sheriff  at  the  ex- 
piration of  one  year  from  the  date  of  the  sale 
if  the  property  was  not  previously  redeemed, 
an  assignee  of  the  certificate  is  not  required 
to  demand  a  deed  at  the  expiration  of  the  year, 
but  may  do  so  at  any  time  thereafter.— Mad- 
dux V.  Watkins,  88  Ind.  74. 

[h]     (Sap.  1890) 

Where  the  purchaser  at  a  sheriff's  sale  as- 
signed his  certificate  of  purchase  to  another  to 
secure  a  loan,  and  the  assignee,  after  procuring 
a  deed,  sold  the  land,  the  assignor  could  main- 
tain an  action  to  compel  the  assignee  to  account 
for  the  consideration  received  from  the  pur- 
chaser in  excess  of  the  debt  secured  and  prop- 
er outlays.— Wagner  v.  Winter,  122  Ind.  57,  23 
N.  E.  754. 

[1]  (Sap.  1903) 
A  complaint  alleged  that  plaintiffs  trans- 
ferred realty  to  defendant's  husband,  he  agree- 
ing to  pay  certain  taxes  thereon,  and  that  on 
his  failure  so  to  do  plaintiffs  paid  the  taxes; 
that  execution  issued  against  defendant's  hus- 
band ;  that  after  his  death  the  realty  in  ques- 
tion was  sold  by  the  sheriff  to  the  execution 
plaintiff,  who  transferred  his  certificate  of  sale 
to  defendant,  who  afterwards  obtained  a  sher- 
iff's deed  for  the  realty,  and  "still  holds  the 
same  by  virtue  thereof,  and  not  otherwise." 
The  complaint  prayed  that  plaintiffs  be  subro- 
gated to  the  former  lien  for  taxes,  and  that  the 
same  be  foreclosed  against  the  property  in  the 
hands  of  defendant.  There  was  no  allegation 
that  defendant  had  any  notice  of  the  alleged 
lien  of  plaintiffs  at  the  time  she  purchased  the 
certificate  of  sale,  and  took  deed  for  the  prop- 
erty. Held,  that  it  would  be  presumed  that  de- 
fendant acquired  title  without  notice  and  free 
from  any  prior  secret  equity,  so  that  the  com- 
plaint was  demurrable. — Blumenthal  v.  Tibbits, 
66  N.  E.  159,  160  Ind.  70. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  667,  828. 
See,  also,  17  Cyc.  p.  1324. 

§  290.  Purchasers   from   ezeentioii   pur- 
oliasers. 

[a]  (Sap.  1S53) 

Where  land  is  sold  by  a  sheriff  at  an  exe- 
cution sale  under  a  judgment,  the  record  of 
the  proceedings  under  the  judgment  is  con- 
structive notice  to  a  purchaser  from  the  pur- 
chaser at  the  sheriff's  sale.— Neal  v.  Pressell,  4 
Ind.  594. 

[b]  (Sap.  1861) 

A  deputy  clerk  issued  an  execution  with- 
out authority  from  the  judgment  plaintiff,  and 
without  any  direction  from  his  principal  so  to 
do,  and  became  a  purchaser  of  the  lands  at  the 
sale.  The  land  was  subsequently  sold  to  a 
third  person,  who,  before  he  made  actual  pay- 
ment of  all  the  purchase  money,  had  notice  of 
the  invalidity  of  the  execution.    Held,  that  such 
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subsequent  purchaser  canuot  claim  the  rights  of 
an  innocent  purchaser  without  notice,  even 
though  the  deferred  payments  of  purchase  mon- 
ey liave  been  secured,  and  the  conveyance  ac- 
tually executed. — Lewis  v.  Phillips,  17  Ind.  108, 
71)  Am.   Dec.  4.17. 

A  deputy  clerk  without  authority  from 
the  judgment  plaintiff,  and  without  any  direc- 
tion from  his  principal  so  to  do,  issued  an  ex- 
ecution, and  became  a  purchaser  at  the  sale. 
Held  that,  though  the  sale  was  invalid,  a  sub- 
sequent purchaser  in  good  faith  without  notice, 
who  has  actually  paid  his  purchase  money, 
and  taken  his  deed,  will  not  be  disturbed  in  bis 
title.— Id. 

[c]  (Smp.  1871) 

A  purchaser  in  good  faith  of  real  estate 
from  one  who  has  bought  it  at  an  execution 
sale  cannot  be  bound  or  affected  by  any  agree- 
ment or  trust  of  which  he  had  no  notice  or 
knowledge,  which  may  have  existed  between  his 
vendor  and  the  judgment  debtor. — Parmlee  v. 
Sloan,  37  Ind.  4G9. 

[d]  (Sap.  1876) 

The  purchaser  of  land  at  sheriff's  sale  lost 
his  certificate  of  purchase,  and  afterwards  sold 
the  land  and  gave  a  title  bond  to  the  vendee 
conditional  to  execute  a  proper  conveyance; 
his  wife  not  joining  him  in  the  execution  of 
the  bond.  The  vendee's  assignee  paid  the  pur- 
chase money  to  such  purchaser,  who  died  after 
occupying  the  land  four  years,  but  without 
obtaining  a  sheriflTs  deed.  i/eW,  that  such 
purchaser's  widow  and  heirs  had  no  interest  in 
the  land,  and  that  the  holder  of  such  title  bond 
was  entitled  to  specific  performance  as  against 
them.— Butler  v.  Holtzman,  55  Ind.  125. 

[e]      (Sap.  1880) 

Where  a  purchaser  at  sheriffs  sale  obtains 
a  deed  on  the  strength  of  his  certificate,  and 
then  conveys  the  land  to  a  bona  fide  purchaser 
for  a  valuable  consideration,  the  latter  may  take 
a  better  title  than  the  purchaser  obtained  by 
his  purchase  and  certificate.— Hasselman  v. 
Lowe,    70  Ind.  414. 

For  Cases  from  Other  States, 

See  21  Cent.   Dig.   t^xecution.  |  827;    48 

Cent.  Dig.  Ven.  &  Pur.  §  487. 
See,  also,  17  Cyc.  p.  1323. 


(C>  REDRMPTION. 

Deed  as  documentary  evidence,  see  Evidence, 
$  30(5. 

I^aws  relating  to  as  impairing  obligation  of 
contracts,  see  Constitutional  Law,  $  180. 

I*ossession  of  purchaser  during  period  for  re- 
demption, see  ante,  §  270. 

Hedemption  fn)m  prior  sale  as  prere<iuisite  to 
action  for  possession  or  to  quiet  title  by  pur- 
chaser at  subsequent  sale,  see  ante,  §  283. 


S  292.  Statutory  proTisions. 
[a]      (Sap.  1S76) 

The  provision  of  the  first  clause  of  section 
452,  2  Gav.  &  H.  Rev.  St.  244,  that  "when  any 
property  shall  be  sold  subject  to  liens  and  in- 
cumbrances, the  purchaser  may  pay  the  liens 
and  incumbrances,  and  hold  the  property  dis- 
charged from  all  claims  of  the  execution  de- 
fendant," is  not  repealed  by  the  redemption 
law  of  1861,  2  Gav.  &  II.  Rev.  St  251,  so  far 
as  it  affects  the  right  of  redemption  existing  by 
the  general  principles  of  law  and  held  by  one 
not  a  imrty  to  the  judgment  on  which  the  sale 
was  made.— Gatling  v.  Dunn,  52  Ind.  498. 

[b]     (Sap.  1882) 

Since  Act  March  31,  1879,  relating  to  re- 
demption from  sheriffs'  sales,  contains  no  re- 
peal clause  and  no  provision  in  conflict  with 
the  second  section  of  the  act  of  18(»1,  providins 
for  redeeming  land  in  twelve  months  from  the 
date  of  sale,  the  latter  section  is  not  repealed.— 
Mitchell  V.  Hodges,  87  Ind.  491. 

[c]      (Sap.  1897) 

The  redemption  law  of  1881  repeals,  as  to 
all  sales  made  subsequent  to  its  enactment,  the 
former  law  of  1879.— Warford  v.  Sullivan,  147 
Ind.  14,  (Sup.)  4(5  N.  E.  27. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  i  830. 
See,  also,  17  Cyc.  pp.  1324,  1325. 

§  293.   Persons   entitled   to   redeem   and 
priority  of  riffht. 

Redemption  by  one  not  entitled  as  affecting 
sale  under  order  of  court  in  proceedings  to 
settle  estate  of  deceased  debtor,  see  Execu- 
tors and  Administrators,  §  329. 

[a].   (Sap.  1847) 

A  junior  judgment  creditor,  wbose  judg- 
ment was  rendered  after  the  repeal  of  Act 
1841  relative  to  the  redeeming  of  land,  could 
not  redeem  under  that  act.— State  Bank  v. 
Nutt,  8  Blackf.  450. 

[b]  (Sap.  1882) 

Persons  who  are  neither  owners,  nor  mort- 
gagees of  land,  nor  judgment  creditors  having 
a  lien  thereon,  are  not  entitled  to  redeem  from 
an  execution  sale  of  it— Stout  v.  Duncan.  87 
Ind.  383. 

2  Rev.  St.  1870,  p.  279,  |  G76.  provides 
that,  when  any  defendant  surety  in  replevin 
bail  is  compelled  to  pay  the  judgment  against 
his  principal,  the  judgment  shall  not  be  dis- 
charged, but  shall  remain  in  force  for  the  use 
of  the  bail.  Held  that,  where  a  surety  in  re- 
plevin bail  was  required  to  pay  a  judgment 
against  his  principal  within  the  redemption 
year  after  an  execution  sale,  such  surety  was 
entitled  to  redeem  the  sale. — Id. 

[c]  (Sap.  1882) 

A  surety  who  by  payment  of  a  judgment 
against  his  principal  became  subrogated  to  the 
rights  of  the  judgment  creditor  is  entitled   to 
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redeem  from  a  foreclosure  sale  of  the  debtor's 
property. — Nesbit  v.  Hanway,  87  Ind.  400. 

[d]     (Snp.  1888) 

Under  Rev.  St.  1881,  §  771,  providing  that, 
in  the  absence  of  redemption  from  execution 
sale  by  the  owner,  or  those  claiming  under  him, 
the  land  sold  may  be  redeemed  within  one  year 
by  any  creditor  whose  judgment,  at  the  time  he 
offers  to  redeem,  shall  be  a  lien  upon  the  inter- 
est of  the  debtor  sold,  and  which  shall  be  junior 
to  the  judgment  under  which  the  property  was 
sold,  the  creditor,  under  whose  judgment  the 
land  was  sold,  cannot  redeem  from  his  own  sale 
and  restore  the  lien  of  his  judgment. — Hervey  v. 
Krost,  116  Ind.  268,  19  X.  E.  125. 

A  mortgagee,  whose  mortgage  was  executed 
and  recorded  after  a  sale  on  execution,  is  en- 
titled to  redeem  from  such  sale,  under  Rev.  St. 
1881,  §  774,  providing  that  any  person  having  a 
lien  otherwise  than  by  judgment  on  the  land 
may  redeem  at  any  time  within  one  year.— -Id, 

[e]      (Sop.  1890) 

A  judgment  creditor  cannot  redeem  from 
his  own  sale. — Horn  v.  Indianapolis  Nat.  Bank, 
25  N.  E.  558,  125  Ind.  381,  9  L-  R.  A.  676,  21 
Am.  St.  Rep.  231. 

[f]  (Sop.  1897) 

The  fact  that  the  holder  of  a  junior  judg- 
ment has  a  lien  thereby  on  other  lands  of  the 
judgment  debtor  does  not  affect  his  right  to  re- 
deem.—Warford  v.  Sullivan,  147  Ind.  14,  46  N. 
E.  27. 

[g]  (Snp.  1898) 

Under  Bums*  Rev.  St.  1804,  %  78.*^,  any 
judgment  creditor,  his  executors  or  adminis- 
t^tors  or  assigns,  whose  judgment  or  decree,  at 
the  time  he  offers  to  redeem,  shall  be  a  lien  on 
the  property  sold  junior  to  that  upon  which  the 
sale  was  made,  is  entitled  to  redeem  real  estate 
sold  by  a  sheriff  on  execution  at  any  time 
within  one  year  from  the  date  of  sale. — Jarrell 
V.  Brubaker,  49  N.  E.  1050,  150  Ind.  260. 

Though  under  Bums'  Rev.  St.  1894,  §  783 
(Homer's  Rev.  St.  1897.  §  771),  any  creditor 
whose  judgment,  at  the  time  he  offers  to  redeem, 
shall  be  a  lien  on  the  property  sold,  junior  to 
that  on  which  the  sale  was  made,  has  the  right 
to  redeem  within  one  year,  one  who  had  a 
mortgage  on  80  acres,  a  part  of  a  320-acre 
tract  on  which  there  was  a  judgment  lien,  which 
was  junior  to  the  mortgage  lien  by  virtue  of 
the  date  of  such  mortgage,  and  who  afterwards 
bid  in  the  80  acres  at  a  foreclosure  sale  of  his 
mortgage,  for  a  sum  sufficient  to  satisfy  the 
debt,  cannot  redeem  the  320  acres  on  a  subse- 
quent execution  sale  under  the  junior  lien. — Id. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution.  §§  835-844. 
See,  also.  17  Cyc.  pp.  1326-1329;    note,  21 
Am.  St.  Rep.  243. 

ff  295.   Time  of  redemption. 

Computation  of  time,  see  Time,  §§  4,  9.  10. 


[a]  (Sap.  1876) 

Where  the  rents  and  profits  of  real  estate 
for  a  term  of  years  not  exceeding  seven  are 
sold  on  execution,  the  interest  so  sold  may  be 
redeemed  within  one  year  under  the  provisions 
of  Act  .Tune  4,  1861.— Ragsdale  v.  Mathes,  52 
Ind.  495. 

[b]  (Sop.  1876) 

The  holder  of  a  judgment  for  $722,  pur- 
chased a  farm  worth  $10,000  at  sheriff's  sale 
under  execution  issued  on  the  judgment,  for 
the  amount  of  his  judgment,  and  assigned  the 
certificate  of  purchase  to  the  holders  of  a  prior 
judgment  for  $500.  Within  the  year  allowed 
for  redemption,  the  assignees  of  the  certificate 
accepted  from  the  debtor  $400  of  the  redemp- 
tion money,  and  agreed  that  such  debtor  might 
pay  the  balance  and  the  amount  of  the  prior 
judgment  at  a  specified  time  after  the  expira- 
tion of  the  time  for  redemption.  Held  that, 
even  if  time  was  made  the  essence  of  such  con- 
tract by  the  parties,  it  would  be  unconscionable 
to  so  constme  it,  and  such  debtor  might  re- 
deem after  the  time  fixed  thereby.— Spa th  y, 
Hankins,  55  Ind.  155. 

[c]  (Sap.  1882) 

A  junior  judgment  creditor,  who  has  had  a 
prior  sale  of  his  debtor's  land  upon  the  execu- 
tion, and  has  bid  the  land  in  at  the  sale,  can- 
not, after  the  expiration  of  the  year  allowed 
for  redemption,  redeem  from  a  sale  of  the 
same  land  made  jointly  under  an  execution  is- 
sued upon  a  senior  judgment  and  a  decree  of 
foreclosure  under  a  mortgage  older  than  the 
junior  judgment  creditor's  lion,  the  latter  not 
having  been  made  a  party  to  the  foreclosure 
suit,  although  he  might  redeem  after  the  expi- 
ration of  the  year  had  the  sale  been  made  by 
virtue  of  the  decree  of  foreclosure  alone. — 
Cummings  v.  Pottinger,  83  Ind.  294. 

[d]  (Sap.  1882) 

The  purchaser  of  real  estate  at  sherifTs 
sale  may.  after  the  year  allowed  for  redemp- 
tion and  before  the  execution  of  the  sheriflTs 
deed,  consent  to  a  redemption,  accept  the  mon- 
ey, and  thereby  estop  himself  from  denying  the 
redemptioner's  right  to  redeem.  T'ntil  the  ex- 
ecution of  the  deed,  the  title  is  defeasible,  not- 
withstanding the  expiration  of  the  year. — 
Taggart  v.  McKinsey,  85  Ind.  392. 

[e]      (Sap.  1883) 

The  time  for  redeeming  the  levy  of  an 
execution  on  real  estate  may  be  extended  by 
parol.— Butt  v.  Butt,  91  Ind.  305. 

[ee]    (Sap.  1884) 

The  year  allowed  by  Rev.  St.  1881,  §  7as, 
to  redeem  from  sheriflTs  sale,  begins  to  run 
from  the  day  the  sale  is  completed  by  the  pay- 
ment of  the  purchase-money  bid. — Liggett  v. 
Firestone,  96  Ind.  260. 

[f]     (Sap.  1884) 

If  one  whose  land  has  been  sold  under  an 
execution  pays  money  in  consideration  of  an 
oral  .promise  that  the  time  for  redemption  shall 
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be  extended,  suoh  agreement  may  be  enforced 
by  him  whose  land  has  thus  been  sold.— Mc- 
Makin  v.  Schenck,  98  Ind.  264. 

[g]     (Sop.  1886) 

It  is  settled  that  an  agreement  made  dur- 
ing the  year  for  redemption  by  which  the  time 
for  redemption  is  extended  is  valid,  and  will 
prevent  the  purchaser  at  sheriff^s  sale  from  ac- 
quiring title  under  such  sale. — Cox  v.  Ratcliffe, 
5  N.  E.  5,  105  Ind.  374. 

£h]     (Sap.  1892) 

In  an  action  for  the  possession  of  land  it 
appeared  that  plaintiff  claimed  under  a  sher- 
iff's deed  on  a  sale  in  execution  of  a  judgment 
in  favor  of  plaintiff  against  defendants;  that 
the  land  was  sold  for  $167.03,  the  amount  of 
the  judgment,  with  interest  and  costs  of  sale; 
that  the  land  was  worth  $3,200;  that  one  of 
defendants  had  personal  property,  subject  to 
levy  of  the  execution,  worth  more  than  $600; 
that  defendants  had  no  actual  knowledge  of  the 
levy  or  sale  until  after  the  year  for  redemp- 
tion had  expired.  Defendants,  by  cross  com- 
plaint, tendered  the  amount  plaintiff  paid  for 
the  land,  with  interest,  and  prayed  for  leave 
to  redeem.  Held^  that  defendants  were  entitled 
to  judgment.— Branch  v.  Foust,  130  Ind.  538, 
30  N.  E.  631. 

[I]  (8op.  1902) 
In  an  action  to  redeem  from  an  execution 
sale  of  real  estate,  plaintiff  alleged  that  the 
purchaser  agreed  to  extend  the  time  allowed  by 
law  for  the  redemption  of  the  lands  in  consid- 
eration of  the  payment  of  the  amount  bid  with 
interest  thereon  and  to  assign  the  certificate  to 
defendant,  and  he  held  it  as  security  for  the 
repayment  of  the  sum  advanced  by  him;  that 
immediately  after  obtaining  the  certificate  de- 
fendant, without  the  consent  of  the  plaintiffs, 
surrendered  it  to  the  sheriff  and  procured  a 
deed  for  the  lands  which  he  placed  on  record; 
that  thereafter  be  denied  that  plaintiffs  had 
any  right  to  the  land.  Neither  of  the  plaintiffs 
asserted  that  the  defendant  was  not  to  have  a 
deed  in  case  they  failed  to  pay  the  amount 
coming  to  him  within  the  time  agreed  for  re- 
demption, nor  that  defendant  was  to  hold  the 
certificate  as  a  mere  security  for  a  loan  as  evi- 
dence of  a  lien  on  the  land.  No  note  or  other 
evidence  of  indebtedness  was  executed  by  plain- 
tiffs to  defendant.  Plaintiffs  failed  to  redeem 
the  land  from  defendant  within  the  time  they 
alleged  he  allowed  them  by  his  agreement,  and 
no  attempt  to  assert  and  enforce  such  supposed 
right  was  made  until  after  the  lapse  of  14 
years  from  the  date  of  the  transaction.  Held, 
that  defendant  was  the  owner  of  the  land  in 
fee  simple,  and  his  title  should  be  quieted 
against  the  claim  of  plaintiffs,  and  they  were 
not  entitled  to  the  relief  they  demanded.— Tur- 
pie  v.  Lowe,  62  N.  E.  484,  158  Ind.  314,  92 
Am.  St.  Rep.  310. 

The  statutory  period  within  which  lands 
sold  on  execution  may  be  redeemed  may  be  ex- 
tended by  contract  without  otherwise  affecting 


or  impairing  the  rights  of  the  holder  of  the  ce^ 
tificate  of  purchase.— Id. 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Dig.  Execution,  ff  846-85a 
See,  also,  17  Cyc.  p.  1329. 

§  296.  Amount  required  to  redeem. 

Liability  of  debtor  for  use  and  occupation  dur- 
ing time  allowed  for  redemption,  see  Use 
AND  Occupation,  §  4. 

la]      (Sap.  1S88) 

Plaintiffs,  as  judgment  creditors,  puchased 
land  at  an  execution  sale,  and  credited  the 
amount  upon  the  judgment,  but  paid  in  cash 
the  costs.  Before  the  expiration  of  the 
period  for  redemption,  the  judgment  debtors 
made  an  assignment,  with  the  assent  of  all 
their  creditors,  the  proceeds  to  be  applied  by 
the  assignee  to  redeem  all  lands  sold  on  ex- 
ecution, then  to  pay  liens  in  the  order  of 
priority,  and  then  all  other  claims.  The  as- 
signee defendant  sold  the  land  purchased  by 
plaintiffs,  and  paid  them  f 59.60,  and  refused  to 
pay  more.  To  a  complaint  alleging  these  facts, 
an  answer,  stating  that  as  the  judgment  under 
which  plaintiffs  purchased  was  valueless  owing 
to  prior  judgments,  and  plaintiffs,  wishing 
to  get  back  the  amount  they  had  paid  as 
costs,  accepted  $59.60  in  full  satisfaction  of 
their  claim,  was  held  good;  the  case  not  being 
within  the  rule  that  a  partial  payment  will  not 
discharge  a  debt. — Pfaffenberger  v.  Platter,  114 
Ind.  473,  16  N.  E.  835. 

For  Cases  from  Other  State§, 

See  21  Cent.  Dig.  Execution,  §S  851-856. 
See,  also,  17  Cyc.  pp.  1331,  1332. 

§  297.   Tender  and  payment  into  oonrt. 

[a]  (Sup.  1878) 

The  fact  that  the  clerk  of  the  court,  on  re- 
ceiving and  collecting  a  check  on  a  bank  for 
the  amount  necessary  to  redeem,  places  the 
same  to  his  own  credit  in  a  bank  as  such  clerk, 
does  not  render  the  redemption  invalid.— Jessap 
V.  Carey,  61  Ind.  584. 

[b]  (Sap.  1893) 

Where  a  clerk  of  the  circuit  court  ac- 
cepts a  check  as  money  paid  on  a  judgment  in 
redemption,  the  redemption,  so  far  as  such  pay- 
ment is  concerned,  is  complete.— Bowen  v.  Van- 
gundy,  133  Ind.  670,  33  N.  E.  687. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  857-864. 
See,  also,  17  Cyc  pp.  1332,  1333. 

§  298.  Proceedinss  on  redemption. 
[a]      (Sup.  1847) 

Plaintiff  purchased  land  at  an  execution 
sale.  The  debtor  sold  his  right  to  redeem  to  the 
defendant,  who  executed  a  receipt  for  the  same 
as  purchaser  under  the  plaintiff.  A  proper  rec- 
ord of  the  redemption  was  made  on  the  order 
book  of  the  court  and  on  the  record  of  deeds. 
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Heldt  that  the  facts  did  not  show  that  the  land 
had  been  redeemed,  bat  that  the  right  to  redeem 
had  been  released.~Nichols  v.  Woodruff,  8 
Blackf.  493. 

[b]  (Sup.  1881) 

After  a  purchaser  of  land  under  a  judg- 
ment constituting  an  inferior  lien  has  received 
from  the  defendants  in  a  suit  pending  to  fore- 
close a  mortgage  on  the  land  the  amount  suf- 
ficient to  redeem  from  the  sale  bat  retains  the 
certificate  in  trust  for  them,  and  such  defend- 
ants are  barred  of  all  right  in  the  land  by  a 
subsequent  decree  in  the  foreclosure  suit,  the 
taking  of  a  deed  by  sach  purchaser  in  his  own 
name  from  the  sheriff  confers  on  him  no  title 
which  he  can  convey  to  such  defendants,  since 
the  payment  by  the  defendants  amounted  to  a 
redemption  from  the  sheriff's  sale.— Shanklin  v. 
Franklin  Life  Ins.  Co.,  77  Ind.  268. 

[c]  (Sup.  1881) 

Payment  of  the  redemption  money,  by  one 
holding  the  equity  of  redemption,  to  a  pur- 
chaser of  the  land  at  a  sheriff's  sale,  is  suffi- 
cient notice  to  the  latter  of  the  facts  upon 
which  the  right  of  the  former  to  redeem  is 
based.— Rice  v.  Puett,  81  Ind.  230. 

[d]  (Sup.  1882) 

Act  March  31,  1879,  S  7,  requiring  a  state- 
ment of  the  facts  authorizing  a  redemption 
from  an  execution  sale  to  be  filed  with  the 
clerk,  applies  only  where  a  mortgagee  or  judg- 
ment creditor  attempts  to  redeem,  and  not 
where  the  owner  redeems.— Mitchell  v.  Hodges, 
87   Ind.   491. 

[e]  <Sap.  1886) 

A  purchaser  of  real  estate  at  sheriff's  sale, 
who  receives  part  of  the  redemption  money 
from  the  execution  debtor,  is  entitled  to  a  lien 
for  the  unpaid  balance  thereof,  notwithstand- 
ing the  fact  that  he  has  obtained  no  sheriff's 
-deed  therefor,  but  simply  holds  by  certificate 
of  purchase.— Ringle  v.  First  Nat  Bank,  107 
Ind.  425,  8  N.  E.  23G. 

The  10-year  statute  of  limitation  of  suits 
by  the  execution  debtor,  for  the  recovery  of  real 
property  sold  on  execution,  does. not  apply  to 
an  action  brought  by  a  purchaser  at  sheriff's 
sale  to  enforce  a  lien  for  an  unpaid  balance  of 
redemption   money. — Id. 

[f]  (Smp.  1897) 

Where  the  owner  of  a  certificate  of  pur- 
chase at  a  judgment  sale  accepts  the  redemp- 
tion money,  he  waives  any  objections  to  the 
sufficiency  of  the  affidavit  of  the  redemptioner. 
— Warford  v.  Sullivan,  147  Ind.  14,  46  N.  E.  27. 

Fob  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  865-873. 
See,  also,  17  Cyc.  p.  1333. 

1 300.   Defects,  objections,  and  walTer. 
[a]     (Sap.  1874) 

A  purchaser  of  lands  at  execution  sale, 
who   within   the  year  allowed   by   statute   for 


redemption  accepts  a  part  of  the  redemp- 
tion money  on  the  execution  debtor's  promise 
to  pay  the  residue  within  the  year,  thereby 
waives  his  right  to  hold  the  land  as  a  pur- 
chaser, and  the  debtor  may  complete  the  re- 
demption after  the  expiration  of  the  year. — 
Hughart  y.  Lenbnrg,  45  Ind.  408. 

[b]  (Sap.  1876) 

Where  a  purchaser  at  sheriflTs  sale,  within 
the  time  allowed  for  redemption,  accepts  part 
of  the  redemption  money  on  the  promise  of  the 
debtor  to  pay  the  balance  on  a  specified  day 
after  the  expiration  of  such  time,  and  agrees 
that  such  debtor  may  pay  the  balance  and  re- 
deem at  the  time  agreed  upon,  the  purchaser 
holds  the  certificate  of  purchase  or  the  sherifiTs 
deed,  if  he  obtain  one,  merely  as  security 
for  the  remainder  of  the  redemption  money,  and 
the  debtor  may  redeem  after  the  expiration 
of  the  time  for  redemption  on  tender  of  the 
proper  amount.— Spath  v.  Ilankins,  55  Ind.  155. 

[c]  (Sop.  1877) 

Where  a  purchaser  of  partnership  real 
estate,  sold  by  the  sheriff  under  an  execution 
issued  on  a  judgment  against  the  firm,  receives 
from  one  to  whom  a  member  of  the  firm  has 
conveyed  such  real  estate  the  redemption  money 
therefor,  his  certificate  of  sale  from  the  sheriff 
is  thereby  annulled,  and  he  is  estopped  from 
afterwards  denying  the  grantee's  right  to  re- 
deem.—Goddard  V.  Renner,  57  Ind.  532. 

[d]  (Sap.  1882) 

A  purchaser  at  a  sherifiTs  sale  accepted 
part  payment  of  the  debt  during  the  year  for 
redemption,  and  agreed  not  to  take  a  deed,-  ac- 
cepting notes  for  the  remainder  of  the  debt, 
payable  after  the  expiration  of  the  year.  Heldy 
that  he  waived  his  right  to  the  deed,  and  could 
not  acquire  any  title  by  afterwards  accepting 
it— Felton  v.  Smith,  84  Ind.  485. 

[e]  (Sap.  1883) 

A.,  B.  and  C.  having  consecutively  ob- 
tained judgments  against  D.,  A.  sold  at  sheriff*s 
sale,  and  B.  redeemed  therefrom  on  his  judg- 
ment, which  was  afterwards  reversed,  but  on 
second  trial  was  reaffirmed.  B.  thereupon 
brought  suit  against  A.,  C,  and  D.  to  be  sub- 
rogated to  A.'s  rights  and  to  obtain  a  deed  of 
the  land,  alleging  that  D.  still  owned  the  land 
and  was  otherwise  insolvent.  Held,  that  C. 
and  D.  could  not  question  the  regularity  of  the 
redemption,  and  that  A.  had  waived  his  right 
to  do  so  by  accepting  the  redemption  money. 
—Carver  v.  Howard,  92  Ind.  173. 

[f]  (Sap.  1888) 

Where  the  purchaser  has  permitted  a  re- 
demption by  a  junior  mortgagee,  and  accepted 
payment,  the  mortgagee*s  right  to  redeem  can- 
not be  questioned  by  others.- Hervey  v.  Krost, 
116  Ind.  268, 19  N.  E.  125. 

For  Cases  fbom  Other  States, 

See  21  Cent.  Dig.  Execution,  ||  878-882. 
See,  also,   17  Cyc.  p.  1334. 
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§  301.  Aotions    to    redeem    and   for    ae- 
eoviLtiiis. 

[a]  (Sap.  1884) 

The  lien  of  a  judgment  on  the  debtor's 
right  to  redeem  on  paying  a  certain  sum  does 
not  entitle  the  judgment  plaintiff  to  demand  an 
accountipg  for  rents  and  profits.— Wilhelm  v. 
Humphries,  97  Ind.  520. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  883-«89. 
See,  also,  17  Cyc.  pp.  1335-1337. 

§  302.   Operatioii  and  effeet. 

Subrogation  of  persons  making  redemption  to 
rights  of  creditors,  see  Subrogation,  i  26. 

[a]  (Sup.  1875) 
Where  mortgaged  land  is  sold  under  ex- 
ecution against  the  mortgagor,  a  redemption 
by  the  mortgagee  •  prior  to  the  maturity  of  the 
mortgage  debt  does  not  vest  in  him  the  title  or 
give  him  the  right  of  possession.— Reed  v.  Ward, 
51  Ind.  215. 

[b]  (Sop.  1877) 

Where  co-partnership  real  estate,  which 
has  been  Hold  on  an  execution  issued  on  a  judg- 
ment against  the  firm,  is  conveyed  by  a  mem- 
ber of  the  firm  to  a  grantee  who  redeems  the 
same  from  such  sale,  it  may  then  be  sold  on 
execution  for  any  unsatisfied  balance  of  such 
judgment.— Goddard  v.  Renner,  57  Ind.  532. 

[c]  (Sop.  1877) 

Real  estate  sold  at  sheriff's  sale  in  part 
satisfaction  of  a  personal  judgment  and  decree 
foreclosing  a  prior  mortgage  lien  may,  upon 
being  redeemed  from  such  sale  by  a  purchaser 
thereof  at  a  sheriff's  sale  of  the  same  on  a  sub- 
sequent judgment  lien,  be  sold  to  satisfy  the 
residue  of  such  mortgage  judgment,  notwith- 
standing the  fact  that  at  the  time  of  such  lat- 
ter sale  the  debtor  has  other  property  subject 
to^  execution. — Cau thorn  v.  Indianapolis  &  V. 
R.  Co.,  58  Ind.  14. 

[d]  (Sop.  1884) 

The  holder  of  the  sheriff's  certificate  of 
sale  of  real  estate,  and  not  the  assignee  of  the 
judgment,  is  entitled  to  the  redemption  money. 
—Brown  v.  Harrison,  93  Ind.  142. 

[e]  (Sap.  1884) 

Act  March  31,  1879  (Acts  1879,  p.  176), 
providing  for  redemption  from  execution  sales, 
does  not  entitle  the  redemptioner  to  a  lien  for 
redemption  money  paid.— Groves  v.  Barber,  98 
Ind.  309. 

[f]  (Sop.  1888) 

Redemption  by  a  mortgagee,  whose  mort- 
gage was  subsequent  to  the  execution  sale,  does 
not  restore  the  lien  of  the  judgment  under 
which  the  land  was  sold,  and  subject  it  to  a 
resale,  under  Rev.  St  1881,  §  770,  enacting 
that  whenever  the  owner,  or  persons  claiming 
under  him,  redeem,  the  sale  shall  be  wholly  va- 
cated, and   the  land   be  subject  to  sale,   as   if 


such    sale    had    not    been    made.— Hervey  v. 
Krost,  lie  Ind.  268,  19  N.  E.  125. 

Rev.  St.  1881,  S  770,  enacting  that  when- 
ever any  real  estate  shall  be  redeemed  by  the 
owner  or  any  part  owner,  or  persons  claiming 
under  them,  the  sale  by  the  sheriff  shall  be 
wholly  vacated  and  the  real  estate  shall  be 
subject  to  sale  on  execution,  as  if  such  sale 
had  not  been  made,  refers  to  redemptions  made 
by  the  owner  or  by  his  executor  or  adminis- 
trator, or  any  one  holding  either  the  legal  or 
equitable  title  under  him  in  pursuance  of  sec- 
tions 768  and  769.— Id. 

[g]     (Sop.  3897) 

Rev.  St.  1894,  $  782  (Rev.  St  1881,  §  770), 
providing  that,  when  the  owner  redeems  from 
a  sheriff's  sale,  the  same  shall  "be  wholly  va- 
cated, does  not  apply  to  a  redemption  by  a  jun- 
ior lienholder,  so  as  to  render  the  real  estate 
subject  to  sale  on  execution  again.— Warford 
V.  Sullivan,  46  N.  E.  27,  147  Ind.  14. 

Under  Rev.  St.  1894.  §|  783,  784  (Rev.  St 
1881,  §1  771,  772),  where  a  junior  judgment 
lienholder  redeems,  a  senior  judgment  lienhold- 
er, if  he  do  not  redeem  within  a  year,  loses  his 
lien  on  the  land. — Id. 

[h]    (Sop.  1898) 

The  acceptance  of  redemption  money  from 
a  junior  incumbrancer  by  a  purchaser  of  the 
land  at  an  execution  sale  under  a  senior  judg- 
ment does  not  estop  the  judgment  debtor  from 
questioning  the  validity  of  such  redemption.— 
Jarrell  v.  Brubakcr,  49  N.  E.  1050,  150  Ind. 
260. 

[i]  (Sop.  1899) 
The  word  *'owner,*'  as  used  in  Bums'  Rev. 
St  1894,  §  782  (IIorner»8  Rev.  St.  1897,  $  770), 
which  provides  that  lands  sold  under  a  judg- 
ment, when  redeemed  by  the  owner,  shall  be 
subject  to  resale  to  pay  an  amount  remaining 
unpaid  on  such  judgment  means  any  owner  of 
the  real  estate  whose  interest  is  subject  to  pay- 
ment of  the  judgment,  without  regard  to  wheth- 
er or  not  he  is  the  judgment  debtor,  or  claims 
under  him.— Lemmon  y.  Osbom,  54  N.  E.  1058, 
153  Ind.  172, 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  $$  890-900. 
See,   also,    17   Cyc.   pp.   1337-1339;    note, 
67  Am.  St.  Rep.  510. 


(D)  CONVEYANCE  TO  PURCHASER. 

Execution  of  deed  as  taking  contract  out  of 
statute  of  frauds,  see  Frauds,  Statute  of, 
§  139. 

Mandamus  to  compel,  see  Mandamus,  {  73. 

Reformation  of  sheriff's  deed,  see  Reforma- 
tion OF  Instruments,  §  6. 

Right  of  purchaser  to  reform  deed,  see  Ref- 
ormation OF  Instruments,  $  26. 

Sheriff*s  deed  as  equitable  mortgage,  see  Mort- 
gages, §  27. 
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§  311 


I  303.   Neeessity  and  natitre  in  generaL 

[a]  (Sup.  1881) 

The  title  of  a  purchaser  of  lands  sold  at 
a  sheriff's  sale  is  not  defeated  by  the  omission 
of  the  sheriff  to  execute  a  deed  until  four 
months  after  the  expiration  of  the  time  al- 
lowed for  redemption.— Jones  v.  Kokomo  BIdg. 
Ass'n,  77  Ind.  340. 

[b]  (Sap.  1881) 

A  conveyance  from  the  sheriff  is  neces- 
sary to  i>erfect  the  title  of  a  purchaser  of  real 
estate  at  an  execution  sale.— Goss  v.  Meadors, 
78  Ind.  528. 

[c]  (Sup.  1897) 

A  sheriff's  certificate  of  purchase  of  land  at 
a  sheriff's  sale  does  not  pass  title  to  the  pur- 
chaser, in  the  absence  of  the  execution  of  a  sher- 
iff's deed  thereon,  after  the  expiration  of  the 
year  allowed  by  statute  for  redemption.— Hill  v. 
Swihart,  47  N.  E.  705,  148  Ind.  319. 

Fob  Cases  from  Otheb  States, 

See  21  Cent.  Dig.' Execution,  §§  901,  902. 
See,  also,  17  Cyc.  p.  1340. 

S  306.   Risht  to  oonTeyanee. 

[a]  (Sap.  1853) 
It  is  the  duty  of  a  sheriff  on  a  sale  of  land 
upon  execution  to  make  and  tender  a  deed  to 
the  purchaser,  and  the  latter  is  not  bound  to 
part  with  his  money  until  the  deed  is  tendered. 
—State  ex  rel.  Chapman  v.  Lines,  4  Ind.  351. 

[b]  (Svp.  1855) 

A  purchaser  at  a  sheriff's  sale,  to  be  en- 
titled to  relief  in  equity,  must  have  paid  or 
tendered  the  purchase  money  within  a  reason- 
able time.— Conklin  v.  Smith,  7  Ind.  107,  03 
Am.  Dec.  41C. 

[c]  (Sap.  1882) 

Payment  of  the  purchase  price  of  land 
sold  under  execution  is  essential  to  entitle  the 
purchaser  to  a  deed.— Camahan  v.  Yerkes,  87 
Ind.  62. 

[d]     (Sup.  1882) 

The  holder  of  a  sheriff's  certificate  of  the 
sale  of  real  estate  may  assign  the  same,  in  the 
event  of  nonredemption,  as  well  before  as  after 
the  expiration  of  the  year  allowed  for  redemp- 
tion; and  therefore  the  assignment  of  such  a 
certificate  by  the  administrator  of  the  purchas- 
er before  the  time  for  redemption  has  expired, 
made  in  pursuance  of  an  order  of  court,  can- 
not be  collaterally  attacked.— Conger  v.  Bab- 
cock,  87  Ind.  497. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §$  CC7,  912, 

913,  915,  916. 
Se€,  also,  17  Cyc.  pp.  1342,  1343. 

§  307.   Time  for  makins. 

[a]    (Svp.  1882) 
2  Rev.  St.  1870,  p.  220,  providing  that  the 
certificate  purchased  at  an  execution  sale  shall 


entitle  the  holder  thereof  to  a  deed  of  convey- 
ance to  be  executed  by  the  officer  making  the 
sale  at  the  expiration  of  one  year  from  the  date 
of  such  sale,  if  the  property  shall  not  have  been 
previously  redeemed,  did  not  require  the  holders 
of  such  certificate  to  demand  of  the  sheriff  the 
execution  of  the  deed  either  immediately  upon 
the  expiration  of  the  year  or  within  any  spec- 
ified time  thereafter.— Maddux  v.  Watkins,  88 
Ind.  74. 

[b]     (Svp.  1889) 

The  mere  omission  of  the  purchaser  to  de- 
mand a  deed  from  the  sheriff  at  the  expiration 
of  the  i>eriod  for  redemption,  will  not  ordinarily 
defeat  his  absolute  and  continuous  right  to  a 
conveyance  after  that  time,  where  the  sale  has 
been  properly  made  and  the  writ  duly  returned, 
and  a  proper  record  thereof  made.— Wright  v» 
Dick,  19  N.  E.  306,  116  Ind.  538. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  909,  914. 
See,  also,  17  Cyc.  p.  1343. 

1 308.  Restraining  making  or  deliTery* 

Restraining  sale,  see  ante,  ||  169-172. 

[a]     (Sap.  18S2) 

A  sheriff  who  held  a  first  and  third  execu- 
tion against  certain  land  sold  it  to  A.,  who 
held  the  third  judgment,  and  who  paid  enough 
of  his  bid  to  satisfy  the  first  judgment,  and  di- 
rected that  the  residue  be  credited  on  his  own 
execution,  which  was  done ;  the  sheriff  return- 
ing the  execution  unsatisfied,  stating  that  A. 
had  failed  to  pay  the  balance  of  his  bid.  where- 
fore the  sale  was  void.  HrW,  on  a  bill  by  the 
holder  of  the  second  judgment,  who  had  pur- 
chased under  the  execution  thereon,  to  enjoin 
a  conveyance  to  the  first  purchaser,  that  he  was 
entitled  to  an  injunction  without  first  tender- 
ing the  amount  paid  in  satisfaction  of  the  first 
judgment.— Carnahan  v.  Yerkes,  87  Ind.  62. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  |  910. 
See,  also.  17  Cyc.  p.  1342;    note,  02  Am. 
Dec.  523. 

§  309.   Fomi  and  eontents. 

For  Cases  from  Otuer  States, 

See  21  Cent.  Dig.  Execution,  §|  917-924. 
See,  also,  17  Cyc.  pp.  1344-1346. 

§310.  '—  In  general. 

[a]     (Sop.  1884) 

Where  title  is  claimed  to  lands  through 
a  sheriff's  deed,  the  deed  is  admissible  in  evi- 
dence, though  there  are  discrepancies  in  the 
dates  of  the  deed,  the  execution,  and  the  re- 
turn.—Camp  V.  Smith,  98  Ind.  409. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §  917. 

$311.  Reeitals. 

Conclusiveness  of  recitals,  see  post,  §  320. 
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[a]  (Sup.  1836) 
Th  recital  in  a  sheriiTs  deed  is  not  a  nec- 
essary part  of  it,  and  if  the  deed  misrecites 
the  execution  under  which  the  sheriff  sells,  or 
recites  no  execution,  the  sale  is  nevertheless 
good,  if  at  the  time  it  is  made  the  sheriff  has 
in  his  hands .  a  valid  execution.— Doe  ex  dem. 
Wilkins  v.  Rue,  4  Blackf.  263,  29  Am.  Dec.  368. 

A  sheriff's  deed  is  admissible  as  evidence  of 
the  title  of  the  grantee  therein,  or  persons 
claiming  under  him,  though  its  recitation  of 
the  amount  of  the  execution  under  which  the 
sale  was  made  is  incorrect ;  such  recital  in  the 
deed  not  being  necessary  to  its  validity. — Id. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  918-920. 
See,  also,  17  Cyc.  p.  1344. 

^315.  Reeordins  and  reKistratioA. 
[a]     (Sup.  1839) 

A  sheriff's  deed  is  good  against  the  exe- 
cution defendant  and  his  heirs  or  devisees, 
though  it  be  not  acknowledged  or  recorded. — 
Dixon  v.  Doe  ex  dem.  Lasselle,  5  Blackf.  106. 

For  Cases  from  Otuer  States, 

See  21  Cent.  Dig.  Execution,  §§  928-931. 
See,  also,  17  Cyc.  pp.  1347,  1348. 

§  316.   Amendmeiit  or  reformation. 
[a]      (Sup.  1S78) 

A  deed  which  is  void  for  uncertainty  of 
description  cannot  be  reformed. — Lewis  v.  Owen, 
64  Ind.  446. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  932,  933. 
See,  also,  note,  109  Am.  St  Rep.  33. 

I  318.  Constraetion  and  operation. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  935-948. 
See,  also,  17  Cyc.  pp.  1348-1351. 

1  319.  -^  In  general. 

[a]  (Sup.  1851) 

It  is  a  general  rule  that  a  purchaser  at 
a  sheriff's  sale  is  bound  only  to  show  the  judg- 
ment of  a  competent  court,  an  execution  war- 
ranted by  the  judgment,  and  a  sale  and  deed 
under  it. — Carpenter  v.  Doe  ex  dem.  Schaffner, 

2  Ind.  465. 

[b]  (Snp.  1876) 

A  conveyance  of  the  land  of  a  judgment 
debtor  by  virtue  of  a  sale  thereof  upon  an  exe- 
^•ution  or  decree  does  not  create  the  relation  of 
landlord  and  tenant  between  the  person  receiv- 
ing such  conveyance  and  such  debtor. — Powell 
V.  De  Hart,  55  Ind.  94. 

[c]  (Sup.  1882) 

A  sherifiTs  deed,  based  on  a  valid  return, 
is  competent,  hut  not  generally  material,  ev- 
idence in  support  of  the  purchaser's  title. — Fer- 
rier  v.  I>eutchman,  81  Ind.  390. 


Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  935^939. 

§  320.  '—  ConelnsiTeneifl  of  reeitals. 

[a]     (Smp.  1874) 
A  sheriff's  deed  of  conveyance  is  not,  of  it- 
self, evidence  of  the  authority  of  the  sheriff  to 
sell,  or  of  a  judgment  or  execution.— Huddleston 
V.  Ingels,  47  Ind.  498. 

Foe  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  940-945. 
See,  also,  17  Cyc.  pp.  1349,  1350. 

$321.  Relation  back. 

[a]  (Sup.  1881) 

A  sheriff's  deed  made  in  pursuance  of  a 
sale  on  execution  takes  effect  by  relation  from 
the  date  of  the  judgment,  and  passes  to  the  pur- 
chaser all  the  title  and  interest  which  the  judg- 
ment debtor  then  had.— Shanklin  v.  Franklin 
Life  Ins.  Co.,  77  Ind.  268. 

[b]  (Sup.  1884) 

A  sheriff's  deed,  made  after  the  ezpiiation 
of  the  year  allowed  for  redemption,  relates 
back  to  the  date  of  the  sale,  so  as  to  give  a 
good  title  as  against  any  intervening  judgment 
— Wilhelm  v.  Humphries,  97  Ind.  520. 

£c]     (Snp.  1891) 
The  title  of  the  purchaser  of  land  acquired 
by  virtue  of  a  sheriff's   sale  and  deed  relates 
back  to  the  rendition  of  the  judgment— Merritt 
V.  Richey,  27  N.  E.  131,  127  Ind.  400. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  946-94& 
See,  also,  17  Cyc.  pp.  1350,  1351., 

(E)  PROCEEDS. 

§  322.   Disposition  in  seneral. 
[a]      (Snp.  1897) 

Rev.  St.  1894.  §  785  (Rev.  St  1881.  S  773). 
provides  for  a  sale  by  the  last  redemptioner  on 
an  execution  in  the  nature  of  a  venditioni  ex- 
ponas, and  for  a  distribution  of  the  proceeds  of 
the  sale.  Hcldj  that  the  manner  of  distribution 
set  out  in  such  section,  after  satisfying  the 
execution,  applies  to  cases  where  the  redemp- 
tioner's  judgment  is  not  stayed,  and  is  not  pay- 
able in  instalments,  as  well  as  where  it  is.— 
Warford  v.  Sullivan,  46  N.  E.  27,  147  Ind.  14. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §|  949-955. 
See,  also,  17  Cyc  p.  1351. 

§  323.   MoTtgmgeu  and  other  liens. 
[a]     (App.  1908) 

Where  a  judgment  creditor  redeemed  cer- 
tain land  from  mortgage  foreclosure,  and  caused 
the  land  to  be  sold  under  his  venditioni  exponas, 
which  sale  resulted  in  a  surplus,  the  time  with- 
in which  a  junior  judgment  creditor  could  par- 
sue  the  land  having  expired,  the  latter  could  only 
look  to  such  surplus  and  to  a  personal  judgment 
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against  the  mortgagor  for  the  payment  of  his 
debt.— Luken  v.  Fickle,  42  Ind.  App.  445,  84 
N.  E.  5G1. 

Where  mortgaged  land  was  redeemed  from 
a  foreclosure  sale  by  a  judgment  creditor  of  the 
mortgagor  and  resold,  such  resale  discharged  the 
lien  of  the  judgment  on  which  the  original  sale 
was  made  and  the  liens  of  all  intervening  judg- 
ments and  decrees;  the  surplus  arising  from 
the  sale,  if  any,  being  distributed  among  the 
judgment  creditors  whose  liens  were  junior  to 
that  under  which  the  original  sale  was  made  ac- 
cording to  the  original  priorities  and  equities,  as 
expressly  provided  by  Bums'  Ann.  St.  i  T85. 
-Id. 

For  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  $$  956-95a 
See,  also,  17  Cyc.  p.  1353. 

$  326.   Distribution       amons       different 
jndsments  or  ezeevtions. 

[a]  (Sup.  1847) 

A  sheriflf,  by  virtue  of  a  fi.  fa.,  sold  certain 
real  estate  of  the  debtor  for  more  than  sufficient 
to  satisfy  the  execution.  At  the  time  of  the 
sale  the  sheriff  had  in  his  hands  other  execu- 
tions against  the  same  debtor  on  judgments 
younger  than  that  under  which  the  sale  was 
made.  These  younger  judgments  were  for  a 
larger  amount  in  the  aggregate  than  the  bal- 
ance of  the  purchase  money  after  payment  of 
the  execution  on  which  the  sale  was  made. 
Heldj  that  the  whole  of  the  purchase  money 
should  be  paid  to  the  sheriff,  and  that  he  should 
satisfy  the  judgments  according  to  the  order  of 
time  in  which  they  were  rendered.— Steele  v. 
Hanna,  8  Blackf.  326. 

[b]  (Sop.  1850) 

The  sheriff  is  only  authorized  to  sell  the 
interest  of  execution  defendants  subject  to  exe- 
cution in  lands  levied  on,  and,  having  made  the 
sale,  he  must  apply  the  proceeds  to  the  satis- 
faction of  the  several  executions  according  to 
the  priority  of  the  liens  of  the  judgment— 
McMahon  v.  Thompson,  2  Ind.  114. 

[q]  (Sup.  1853) 
A  sheriff,  who  having  several  executions  In 
his  hands  upon  decrees  of  foreclosure  against 
the  same  land,  sells  the  land  upon  the  execution 
having  the  preference  for  a  sum  more  than  suf- 
ficient to  satisfy  it,  should  apply  the  surplus 
upon  the  other  executions,  according  to  the  or- 
der of  their  preference.— Benton  v.  Sh reeve,  4 
Ind.  66. 

[d]     (Sup.  1862) 

Where  the  sheriff  holds  several  executions 
against  one  defendant  at  the  time  of  the  sale 
of  the  defendant's  real  property,  it  is  wholly 
immaterial  on  whose  execution  the  sales  are 
made,  and  the  proceeds  of  them  must  be  ap- 
plied on  the  several  judgments,  in  the  order  of 
their  seniority,  until  the  moneys  are  exhaust- 
ed.—State  ex  rel.  Wilber  v.  Salyers,  19  Ind. 
432. 


[e]      (8ap.  1882) 

The  fund  derived  from  a  sale  under  a 
third  judgment  should  be  applied  to  the  pay- 
ment of  other  judgments  in  the  order  of  their 
dates.— Carnahan  v.  Yerkes,  87  Ind.  62. 

Foe  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  966-973. 
See,  also,  17  Cyc  pp.  1357-1359. 

1327.   Rights  to  snrpliui. 

[a]  (Sap.  1864) 

A  replevin  bail  for  the  stay  of  execution, 
who  has  paid  a  part  of  the  judgment,  and  aft- 
erwards, at  a  sale  of  the  property  of  his  prin- 
cipal by  the  sheriff  on  an  execution  issued 
thereon,  becomes  the  purchaser  thereof,  for  a 
sum  greater  than  the  balance  due,  has  the 
right,  against  junior  creditors,  in  whose  favor 
executions  are  at  the  time  in  the  hands  of  such 
sheriff,  to  retain  the  overplus,  to  an  amount 
sufficient  to  satisfy  the  sum  paid  by  him  as 
such  bail.— Colgrove  v.  Cox,  22  Ind.  43. 

[b]  (Sap.  1876) 

Where  the  proceeds  of  land  sold  upon  ex- 
ecution by  the  sheriff  are  more  than  sufficient 
to  satisfy  the  execution  and  the  costB  legally 
taxed,  and  he  proposes  to  retain  the  surplus 
to  pay  for  costs  incurred  by  him  in  advertising 
the  sale  without  legal  authority,  he  is  liable  to 
the  execution  defendant  for  such  surplus,  upon 
demand.— Martin  v.  Reissner,  54  Ind.  217. 

[c]  (Sap.  1897) 

Under  Bums'  Rev.  St.  1894,  §  786  (Rer. 
St.  1881,  §  774),  providing  that  any  person  hav- 
ing a  lien  otherwise  than  by  judgment  on  real 
estate  may  at  any  time  from  one  year  of  the 
sale  and  after  he  shall  have  had  his  lien  duly  re- 
corded redeem  it  from  the  purchaser  at  the  sale 
or  from  any  prior  redemptioner,  and  redemption 
thereof  may  be  made  from  him  on  the  same 
terms  and  conditions  as  required  in  cases  of 
redemption  hy  judgment  creditors,  a  mortgagee 
may  redeem  at  any  time  within  one  year  from 
the  original  sale,  and  redemption  may  be  made 
from  him  on  the  same  terms  and  conditions  as 
required  in  cases  of  redemption  by  judgment 
creditors,  and  such  redeeming  mortgagee,  being 
placed  on  the  same  terms  and  conditions  as 
junior  judgment  creditors,  is  entitled  to  share 
with  them  in  the  distribution  of  any  surplus 
that  may  arise  from  the  last  sale,  according  to 
their  original  priorities  and  equities. — Warford 
v.  Sullivan,  46  N.  E.  27,  147  Ind.  14. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §§  974-980. 
See,  also,  17  Cyc.  pp.  1359,  1360. 

Vm.  RETURN. 

As  prerequisite  to  creditors'  suit,  see  Credi- 
tors* Suit,  {  16. 

As  sufficient  memoranda  within  statute  of 
frauds,  see  Frauds,  Statute  of,  |  103. 
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Conditions  precedent  to  setting  aside  fraudulent 
conveyances,  see  Fraudulent  Conveyances, 
I  241. 

Execution  against  the  person,  see  post,  §  444. 

In  justice's  court,  see  Justices  of  the  Peace, 

Liability  of  sheriff  or  constable  for  failure  to 
make  return,  see  Sheriffs  and  Constables, 
i  123. 

Liability  of  sheriff  or  constable  for  making  false 
return,  see  Sheriffs  and  Constables.  $  124. 

Necessity  of  return  of  execution  against  prop- 
erty to  authorize  execution  against  the  per- 
son, see  post,  §  420. 

Return  of  execution  unsatisfied  as  condition 
precedent  to  supplementary  proceedings,  see 
post,  §  376. 

Secondary  evidence  of,  see  Evidence,  §  1G2. 

§  333.   Time  for  makins. 

Computation  of  time,  see  Time,  §  10. 

[a]  (Sup.  1841) 
Where  an  execution  was  issued  on  the  3d 
of  March,  returnable  within  .30  days,  and  the 
constable,  after  making  a  full  examination  for 
goods  without  success,  returned  it  nulla  bona 
on  March  13th,  the  objection  that  the  return 
was  void  because  returned  before  the  expiration 
of  the  30  days  was  without  merit,  since,  after 
full  examination  for  goods  without  success,  the 
officer  was  at  liberty  to  return  it  nulla  bona.— 
Wilcox  V.  Ratllff,  5  Blackf.  501. 

When  a  constable  having  in  his  hands  a 
fi.  fa.  has  made  one  full  examination  for  goods 
without  effect,  he  may  return  the  execution 
nulla  bona.— Id. 

For  Cases  from  Other  States, 

See   21   Cent.   Dio.   Execution,   f$   1002- 

1004. 
See,  also,  17  Cyc.  pp.  13G8,  1309. 

§  334.   Form  and  requisites. 

For  Cases  from  Other  States, 

See  21   Cent.    Dig.    Execution,   §§    1000- 

1014. 
See,  also,  17  Cyc.  pp.  1300-1373. 

§  335.  — —  In  general. 

[a]  (Sup.  1849) 

An  officer  who  has  been  prevented  from 
selling  property  taken  on  execution  should  set 
forth  in  his  return  the  cause  by  which  he  was 
so  prevented.— State  ex  rel.  Bennet  v.  Nelson, 
1  Ind.  522,  Smith,  401. 

[b]  (Sap.  1880) 

Though  a  return  on  the  back  of  a  writ  of 
execution  is  made  partly  in  one  column  and 
partly  in  another,  with  the  indorsements  on  the 
writ  between  the  two,  the  subscription  to  the 
left-hand  column  is  a  proper  authentication  of 
the  whole  return.— Stott  v.  Harrison,  73  Ind. 
17. 


[c]  (Sup.  1881) 

It  is  not  material  on  what  part  of  a  writ 
the  constable's  return  is  written ;  it  being  suf- 
ficient if  written  on  a  separate  sheet  of  paper 
properly  identified  and  attached  to  the  writ.— 
Waymire  v.  State  ex  rel.  Xichol,  80  Ind.  07. 

[d]  (Sap.  1885) 

Where  the  sheriflf  sells  land  on  execution, 
the  appraisement  thereof  is  no  part  of  his  re- 
turn.—Coan  V.  Elliott,  101  Ind.  275. 

For  Cases  from  Other  States, 

See  21   Cent.   Dig.    Execution,   K   1000- 

1012,  1014. 
See,  also,  17  Cyc.  p.  1306. 

$  336.  -^  Description  of  property. 

[a]  (Sop.  1853) 

The  return  upon  a  fi.  fa.  that  it  was  levied 
"upon  the  property  of"  the  execution  defendant, 
without  designating  the  kind,  quantity,  or  value, 
and  accompanied  by  no  other  paper  or  mem- 
orandum to  remove  the  uncertainty,  is  void  for 
uncertainty.— Law  v.  Smith,  4  Ind.  50. 

[b]  (Sap.  1882) 

A  description  in  the  return  of  an  execu- 
tion, *' twenty-eight  feet  off  the  west  side  of 
lot  number  five,  in  block  L,"  in  a  certain  city, 
held  sufficient.— Bond  v.  Ileuser,  80  Ind.  398. 

[c]  (Sap.  1889) 

A  description  of  land  as  "the  fractional 
east  half  of  the  southeast  quarter  of  section  22, 
township  23,  range  10  east,  containing  sixty- 
one  acres,  more  or  less."  when  the  section  in 
question  is  not  fractional,  is  insufficient^ 
Peck  V.  Sims,  120  Ind.  345,  22  N.  E.  313. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  i     1013. 
See,  also,  17  Cyc.  p.  1372. 

§337.  Record. 
[a]  (Sap.  1879) 
A  motion  to  correct  the  record  upon  an 
execution  docket  is  not  a  common-law  civil  ac- 
tion, requiring  adversary  pleadings.  It  is  mere- 
ly a  motion  auxiliary  to  the  record  which  pre- 
cedes it,  so  that,  though  a  party  demurs  and 
pleads  to  a  motion,  forming  issues  of  law  and 
fact,  his  act  in  so  doing  is  harmless. — Newhouse 
V,  Martin,  08  Ind.  224. 

The  making  of  the  record  upon  an  execu- 
tion docket  is  a  ministerial  act,  and  its  correc- 
tion affects  no  judicial  act  in  the  case. — Id. 

Where  the  clerk's  record  of  the  return  of 
an  execution  was  erroneous  and  the  execution 
and  return  were  lost,  the  court  properly  per- 
mitted their  contents  to  be  proved  and  from 
such  contents  correct  the  record ;  and  such 
correction  was  not  objectionable  on  the  ground 
that  it  was  by  parol. — Id. 

The  circuit  court  haa  power  to  order  the 
correction  of  the  clerk's  record  of  the  return 
on  an  execution,   and,  where  the  execution   is 
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lost,  to  allow  its  contents  and  the  return  to  be 
proved  by  parol. — Id. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  $  1005. 
See,  also,  17  Cyc.  p.  1373. 

S  338.  Ameadmeiit. 

Amendment  of  record,  see  ante,  §  337. 
Change  of  venue  on  motion  to  permit,  see  Ven- 
ue, §  36. 

[aj    (Sup.  1862) 

Generally  a  sheriff  may  be  allowed  to 
amend  his  return  to  an  execution  where  it 
defectively  describes  the  lands  levied  on ;  but 
the  court  cannot  compel  him  to  do  so,  or  make 
an  order  directing  such  amendment  to  be  made. 
—Walter  v.  Palmer,  18  Ind.  279. 

To  any  motion  or  complaint  to  effect  an 
amendment  to  a  sheriff's  return  on  an  execution 
the  sheriff  should  be  made  a  party.— Id. 

[b]  (Sup.  1881) 

A  sheriff  may,  by  leave  of  the  court,  amend 
his  return  on  an  execution  after  his  term  of 
office  has  expired,  so  as  to  make  it  confonn  to 
the  facts  as  they  occurred.— Turner  v.  First 
Xat  Bank  of  Madison,  78  Ind.  19. 

[c]  (Snp.  1881) 

A  constable  under  the  sanction  of  the  court 
may  amend  his  return  to  correctly  exhibit  the 
proceedings  taken  by  him.— Waymire  v.  State 
ex  rel.  Nichol,  80  Ind.  07. 

[d]  (Sup.  1883) 

A  motion  to  permit  a  sheriff  to  amend  his 
return  after  it  has  become  a  matter  of  record, 
so  that  it  might  speak  the  whole  truth,  is  not  f» 
civil  action,  and  the  forming  of  issues  of  laiv 
and  fact  and  the  trial  thereof  as  in  a  civil  ac- 
tion were  irregular.— Wilcox  v.  Moudy,  89  Ind. 
232. 

Where  the  evidence,  on  a  motion  to  correct 
a  sheriff's  return  showed  that  within  the  knowl- 
edge of  the  sheriff,  the  real  estate  in  question 
was  offered  in  fee  simple  in  parcels,  and  that 
such  fact  was  not  stated  in  the  return,  there 
was  no  abuse  of  discretion  in  permitting  an 
amendment  of  the  return  no  reason  against  the 
allowance  of  the  amendment  having  been  shown. 
—Id. 

On  a  motion  to  correct  a  sheriff's  return, 
the  court  may  exercise  a  sound  discretion,  and 
hence  may  be  enlightened  by  any  material  and 
competent  evidence,  including  oral  evidence. 
—Id. 

For  Cases  from  Other  States, 

See   21  Cent.    Dig.    Execution.   §|   1015- 

1023. 
See,  also,  17  Cyc.  pp.  1373-1375. 

S  341.   Construction. 
[a]     (Sap.  1858) 
The  fact  that  a  sheriff's  return  to  an  ex- 
ecution   levied  on    real    estate  states    that   the 
property  was  sold   to    the  highest  bidder  does 


not  admit  the  inference  that  there  was  no  ap- 
praisement.—Thurston  V.  Barnes,  10  Ind.  289. 

[b]  (Sap.  I860) 

A  return,  *'Not  satisfied  for  want  of  buy- 
ers," does  not  show  a  levy  on  property.— Bow- 
man V.  Mallory,  14  Ind.  424. 

[c]  (Sap.  1878) 

A  return:  *'The  real  estate  levied  upon 
sold  to  S.  for  $130.  Purchase  money  not  paid,'* 
— shows  that  at  the  date  of  the  return  the  land 
was  merely  bid  off  and  remained  unsold.— Daw- 
son V.  Jackson,  (>2  Ind.  171. 

[d]  (Sap.  1882) 

If  land  sold  on  execution  should  have  been 
appraised,  and  the  return  is  silent  on  the  sub- 
ject, in  the  absence  of  evidence  to  the  con- 
trary, appraisement  ^will  be  presumed.— Ilale 
V.  Talbott,  80  Ind.  447. 

[e]      (Sap.  1884) 

Where  an  execution  was  directed  to  and 
returned  by  the  sheriff  of  a  county  named,  it 
will  be  presumed  that  the  land  levied  upon  is 
in  that  county,  notwithstanding  the  return  to 
the  execution  does  not  expressly  state  in  what 
county  it  is  situated.— Camp  v.  Smith,  08  Ind. 
409. 

For  Casks  from  Other  States, 

See  21   Cent.    Dig.    Execution,    §§   1024, 

1025. 
See,  also,  17  Cyc.  pp.  1375,  1376. 


§  342.   Operation  and  effect. 

Uetum  as  evidence  of  appraisement  improperly 
recited  therein,  see  ante,  §  141. 

For  Cases  from  Other  States, 

See  21   Cent.    Dig.    Execution,   §i   1030- 

104S;    43  Cent.    Dig.    Sheriffs,   ||   21X5, 

408. 
See,  also,  17  Cyc.  pp.  1377-1382. 

§  343.  In  general. 

[a]  (Sop.  1S43) 

In  a  scire  facias  against  a  constable  for  a 
false  return  of  an  execution,  the  return  being 
that  the  execution  was  returned  by  order  of 
plaintiff,  the  return  is  no  evidence  that  plain- 
tiff gave  such  order.— Andrew  v.  Parker,  (» 
Blackf.  4G1. 

[b]  (Sop.  1882) 

The  return  of  an  officer  on  execution  is  suf- 
ficient evidence  of  seizure  to  make  at  least  a 
prima  facie  case.— Boesker  v.  Pickett,  81  Ind. 
5.14. 

[c]  (Snp.  1884) 

Where  title  to  property  is  claimed  through 
a  sheriff's  sale,  the  return  to  the  execution  is 
admissible  in  an  action,  though  it  shows  a 
levy  on  personalty  undisposed  of  at  the  time 
of  the  sale.— Camp  v.  Smith,  98  Ind.  409. 

Where  title  is  claimed  through  a  sheriff's 
sale,  the  return  to  the  execution  is  admissible. 
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though  it  does  not  state  in  what  county   the 
land  levied  on  is  situated. — Id. 

For  Cases  from  Other  States, 

See  21  Cent.   Dig.   Execution,   $$  1030- 

1032,  1041-1043. 
See,  also,  17  Cyc.  p.  1377. 

§  344.  —  ConclnaiTeiiesB* 

[a]  (Sup.  1844) 

In  scire  facias  to  have  execution  in  the 
circuit  court  on  a  justice's  transcript,  the  writ 
alleged  the  recovety  of  a  judgment  by  the  plain- 
tiff against  the  defendant  before  a  justice  of  the 
peace  for  a  certain  sum,  the  issuing  of  a  fieri 
facias  on  the  judgment,  and  a  return  of  the 
execution  nulla  bona.  It  stated,  also,  that 
the  justice  afterwards  filed  in  the  circuit  court 
a  certified  transcript  of  the  judgment  and  pro- 
ceedings, and  that  the  transcript  was  recorded 
and  filed  in  that  court.  Held  that  the  defend- 
ant cannot  in  such  case  deny  the  truth  of  the 
constable's  return  of  nulla  bona.— Bennett  v. 
Jones,  7  Blackf.  110. 

[b]  (Sup.  1846) 

The  part  of  a  sheriff's  return  to  an  execu- 
tion of  his  having  sold  certain  land,  which 
names  the  day  of  sale,  is  not  material,  and  may 
be  contradicted  by  parol  evidence. — Goodtitle 
ex  dem.  Cook  v.  Cummins,  8  Blackf.  179. 

[c]  (Sup.  1862) 

A  sheriff's  return  that  he  has  executed  a 
deed  of  land  to  a  bidder  does  not  preclude  the 
bidder  from  showing  that  he  had  received  no 
deed.— Gregg  v.  Strange,  3  Ind.  3CG. 

[d]  (Sup.  1863) 

A  return  of  an  officer  on  final  process  is 
generally  conclusive  against  him.— Butler  v. 
State  ex  reL  McFatridge,  20  Ind.  169. 

A  return  to  an  execution  is  generally,  as 
against  other  parties  than  the  officer  making 
it,  mere  prima  facie  evidence  of  the  facts  which 
it  recites.— Id. 

[e]  (Sup.  1870) 

A  sheriff's  return  to  an  execution,  showing 
the  collection  of  the  money  thereon,  is  conclu- 
sive upon  the  sureties  on  his  official  bond  in  a 
suit  on  such  bond  on  the  relation  of  the  exe- 
cution plaintiff  for  the  failure  of  the  officer 
to  pay  over  such  money.— Bagot  v.  State  ex 
rel.  Dennison,  33  Ind.  262. 

[f]  (Super.  1872) 

The  return  of  a  sheriff  on  an  execution, 
as  to  matters  required  to  be  returned  in  the 
discharge  of  his  official  duties,  cannot  be  con- 
tradicted by  the  sheriff,  dOt  by  the  parties  to 
the  execution,  by  parol  evidence,  except  in  a 
direct  proceeding.— Gillespie  v.  Splahn,  Wils. 
228. 

[g]  (Sup.  1872) 

Where  an  execution  defendant  sought  to 
set  aside  the  levy  of  an  execution  on  personal 
property  on  the  ground  that  the  execution  had 


been  satisfied  by  a  prior  levy  on  a  sufficient 
amount  of  real  estate  to  satisfy  the  debt,  a  re- 
cital in  the  sheriffs  return  that  he  had  levied 
on  the  personal  property,  because  he  regarded 
the  real  estate  previously  levied  on  insufficient, 
was  no  evidence  of  that  fact,  since  the  facts 
stated  in  an  officer's  return  can  only  be  evi- 
dence between  the  parties  when  they  are  offi- 
cial. Mere  statements  of  opinion  cannot  have 
such  an  effect.— Lindley  v.  Kelley,  42  Ind.  294. 

[h]     (Snp.  1874) 

A  sheriff's  return  on  execution  is  con- 
clusive against  him,  but  only  prima  facie  ev- 
idence in  his  favor.— Splahn  y.  Gillespie,  48  Ind. 
397. 

A  party  or  privy  may  not  aver  the  falsity 
of  a  return  of  a  proper  officer  upon  an  execu- 
tion or  order  of  sale,  except  in  a  direct  pro- 
ceeding against  such  officer  for  a  false  return. 
—Id. 

[i]  (Sup.  1876) 
In  an  action  for  the  recovery  of  real  es- 
tate, and  to  set  aside  an  execution  sale  thereof, 
evidence  that  on  the  day  on  which  the  execution 
was  levied  upon  the  land,  and  before  the  levy 
was  made,  the  execution  defendant  pointed  out 
and  gave  up  to  the  officer  who  held  the  execu- 
tion unincumbered  personal  property  of  a  cer- 
tain value,  consisting  of  certain  chattels,  suf- 
ficient to  satisfy  the  execution,  which  the  offi- 
cer refused  to  receive,  was  not  evidence  tending 
to  contradict  a  statement  in  the  officer's  return 
that  at  a  certain  date  the  officer  demanded  pay- 
ment of  the  execution  defendant,  and  he  di- 
rected the  officer  to  levy  on  real  estate,  and 
in  pursuance  of  said  direction,  on  a  certain 
date,  nearly  two  months  after  the  former  date, 
he  levied  on  certain  real  estate  described.— Gil- 
pin v.  Wilson,  53  Ind.  443. 

[J]  (Sup.  1877) 
Parol  evidence  of  the  dates  of  a  sheriff's 
publications  of  a  sale  is  not  excluded  by  his 
return  that  he  had  given  notice  of  sale  by 
"three  successive  publications"  in  a  certain 
newspaper.— Meredith  v.  Chancey,  59  Ind.  466. 

[k]     (Sup.  1877) 

A  sheriff's  return  on  an  execution  "shall  be 
taken  and  deemed  to  be  a  record,"  and  cannot 
be  contradicted  by  parol  evidence.— Stockton  v. 
Stockton,  59  Ind.  574. 

[1]  (Sup.  1878) 
A  return  upon  an  execution  or  decree 
whereunder  real  estate  has  been  sold  cannot  be 
impeached  in  an  action  to  set  aside  the  sale, 
brought  by  the  defendant  against  the  plaintiff, 
who  had  become  the  purchaser,  and  the  clerk 
of  the  court.— Fry  v.  Gallaspie,  61  Ind.  478. 

[m]     (Snp.  1881) 

In  an  action  to  enforce  an  execution  sale 
against  a  judgment  plaintiff,  who  was  alleged 
to  have  purchased  thereat,  the  return  of  the 
sheriff  cannot  be  contradicted  by  parol  testi- 
mony that  the  sale  was  made  to  defendant- 
Clark  v.  Shaw.  79  Ind.  164. 
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[n]    (Sap.  1881) 

Id  an  action  on  a  constable's  bond  for 
breach  of  duty  in  disposing  of  property  levied 
on,  his  return  on  the  writ  is  not  conclusive.— 
Waymire  v.  State  ex  rel.  Nichol,  80  Ind.  67. 

£o]      (Sap.  1881) 

Where  receipts  were  indorsed  on  a  writ  by 
the  sheriff,  parol  evidence  that  no  money  was 
paid  on  a  bid  made  at  a  sale  under  the  writ, 
except  enough  to  pay  costs  and  that  the  amount 
of  the  bid  less  the  costs  was  credited  on  the 
execution,  was  admissible  to  explain  the  re- 
ceipt—Johnson T.  State  ex  rel.  Slinkard,  80 
Ind.  220. 

A  sheriff's  return  on  an  execution  may  be 
explained  by  parol.— Id. 

[pl     (Sap.  1882) 

Statements  in  the  return  of  an  officer  on 
an  execution  as  to  the  reasons  for  his  failure  to 
levy  are  not  conclusive.— Ilessong  v.  Pressley, 
86  Ind.  555. 

[q]      (Sap.  1884) 

Where  a  sheriff's  return  showed  that  cer- 
tain executions  came  to  his  hand  at  a  certain 
time,  he  could  not  allege,  and  he  could  not  be 
permitted  to  prove,  that  they  did  not  all  come 
to  his  hand  at  the  same  time,  so  as  to  give 
either  one  of  them  a  preference  over  either  one 
or  all  of  the  others.— State  ex  rel.  Clark  v. 
Cisney,  95  Ind.  265. 

Fob  Cases  fbom  Other  States, 

See  21   Cent.   Dig.    Bkecution,  §S  1033- 
1040;  43  Cent.  Dig.  Sheriffs,  §§  296, 408. 
See,  also,  17  Cyc.  pp.  1379-1382. 

§  345.  Effeot  of  return  or  defects  tl&ere- 
in  on  title  of  purchaser. 

[a]  (Sup.  1844) 

The  title  of  a  purchaser  of  real  estate  at 
a  sheriff's  sale,  who  pays  the  purchase  money 
and  receives  the  sheriff's  deed,  cannot  be  affect- 
ed by  the  circumstance  that  the  return  of  the 
execution  is  imperfect.— Doe  ex  dem.  Wolf  v. 
Heath,  7  Blackf.  154. 

[b]  (Sup.  1858) 

The  title  of  a  purchaser  at  a  sheriflTs  sale 
cannot  be  invalidated  by  the  fact  that  the  re- 
turn shows  no  appraisement,  which  may  be 
proved  aliunde.— Thurston  v.  Barnes,  10  Ind. 
289. 

[c3     (Sup.  1862) 

The  purchaser  of  land  at  a  sheriffs  sale  on 
execution  is  not  bound  to  see  that  the  sheriff 
makes  a  proper  return  to  the  execution.— State 
ex  rel.  Wilber  v.  Salyers,  19  Ind.  432. 

[d]      (Sup.  1875) 

The  title  of  a  purchaser  of  land  at  an  ex- 
ecution sale  is  not  affected  by  failure  of  the 
sheriff  to  show  in  his  return  that  he  made  de- 
mand for  i>er8onal  property  before  levying  on 


the  realty,  where  such  purchaser  is  not  a  judg- 
ment plaintiff.— Reed  v.  Ward,  51  Ind.  215. 

Fob  Cases  fbom  Otheb  States, 

See  21   Cent.    Dig.    Execution,   $$  1044, 

1045. 
See,  also,  17  Cyc.  p.  1382. 

{347.   Failure  to  make. 

[a]  (Sup.  1844) 

The  making  of  a  return  is  not  essential 
to  the  purchaser's  title.— Doe  ex  dem.  Wolf  v. 
Heath,  7  Blackf.  154. 

[b]  (Snp.  1862) 

The  purchaser  of  land  at  a  sheriff*s  sale 
on  execution  is  not  bound  to  see  that  the  sher- 
iff makes  a  return  to  the  execution. — State  ex 
rel.  Wilber  v.  Salyers,  19  Ind.  432. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.   Dig.   Execution,   |§   104G- 

1048,  1062. 
See,  also,  17  Cyc.  pp.  1365,  1366. 


IX.   PAYMENT,    SATISFACTION,    AND 
DISCHARGE. 

Execution  against  the  person,  see  post,  §§  446, 

448-450. 
Issuance  of  alias  writ  against  joint  defendant 

pending  levy  on  property  of  codefendant,  see 

ante,  |  99. 
Payment  by   replevin  bail   and  recovery  over, 

see  ante,  {  177. 

§351.  I<eTy  on  personal  property. 

Levy  on  personalty  under  same  writ  after  levy 

on  realty,  see  ante,  |  136. 
Right  to  successive  executions,  see  ante,  §  19. 

[a]  A  levy  on  goods  must  be  considered  as  a 
satisfaction  until  the  insufficiency  is  made  man- 
ifest by  a  sale  and  return.— (Sup.  1843)  Miller 
V.  Ashton,  7  Blackf.  29;  (1854)  Barret  v. 
Thompson,  5   Ind.  457. 

[b]  (Snp.  1850) 

A  levy  upon  goods  sufficient  to  pay  the 
debt  does  not  necessarily  amount  to  satisfaction. 
—Doe  ex  dem.  Mace  v.  Dutton,  2  Ind.  309,  52 
Am.  Dec.  510. 

[c]  (Svp.  1882) 

Where  a  sheriff  levied  on  sufficient  person-  . 
al  property  to  satisfy  the  writ,  but  allowed  it 
to  go  to  waste,  a  sale  thereafter  of  realty  under 
such  writ  was  void.— Harmon  v.   State  ex  rel. 
Pelton,  82  Ind.  197. 

[d]  (Sv'p.  1888) 

A  levy  upon  goods  of  sufficient  value  to 
pay  a  judgment  raises  a  presumption  that  the 
execution  is  satisfied.  This  presumption  may 
be  overcome  by  a  return  of  the  officer  showing 
that  the  property  had  been  duly  and  lawfully 
sold,  and  that  a  sale  regularly  made  had  not 
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been  productive  of  sufficient  to  pay  the  debt.— 
Dehority  v.  Paxon,  17  X.  K.  259,  115  Ind.  124 

For  Cases  from  Otiieb  States, 

See  21  Cent.  Dig.   Execution,  §§  1074%, 

1075,  1071). 
See,  also,  17  Cyc.  p.  1304. 

$  352.   Levy  on  real  property. 

Issuance  of  alias  writ  against  joint  defendant 
I)ending  levy  on  bond  of  codefendant,  see 
ante,  §  99. 

Levy  on  personalty  under  same  writ  after  levy 
on  realty,  see  ante,  §  131*. 

lUght  to  successive  executions,  see  ante,  §  19. 

[a]  (Sup.  1843) 

Lands  levied  on  will  be  considered  as  a 
satisfaction  until  the  contrary  is  shown  by  sale. 
—Miller  v.  Ashton,  7  Blackf.  29. 

[b]  (Sap.  1850) 

A  mere  levy  upon  lands  never  amounts  to 
satisfaction.— Doe  ex  dem.  Mace  v.  Button,  2 
Ind.  309,  52  Am.  Dec.  510. 

[c]  (Sop.  1853) 

A  levy  is  prima  facie  a  satisfaction  of  the 
exerution,  but  it  may  be  shown  to  have  proved 
to  be  not  an  actual  one.— I^w  v.  Smith,  4  Ind. 

[d]  (Sap.  1873) 

There  is  no  distinction  in  this  state  as  to 
the  effect  of  a  levy  as  satisfaction  between  a 
levy  on  personalty  and  on  realty,  and  a  levy 
on  realty  of  sufficient  value  to  pay  the  execu- 
tion creates  a  presumption  of  satisfaction.— 
ILindley   v.  Kelley,  42  Ind.  294. 

For  Cases  from  Other  States, 

See  21   Cent.  Dkj.  Execution,  $$  1074^^. 

107(1,  1079. 
See,  also,  17  Cyc.  p.  1397. 


§353.   Sale. 

[a]  (Sap.  1816) 

Where  land  is  struck  off  at  an  execution 
sale,  but  no  conveyance  was  made  by  the  offi- 
cer, or  purchase  money  paid,  the  execution  was 
unsatisfied,  since,  to  make  such  sale  valid,  a 
memorandum  in  writing  must  be  made  at  the 
time  the  land  was  struck  off. —Chapman  v.  Har- 
wood,  8  Blackf.  82,  44  Am.  Dec.  73G. 

[b]  (App.  1906) 

The  receipt  of  the  money  from  the  execu- 
tion debtor,  or  the  sale  of  the  debtor's  property 
and  receipt  of  the  money  therefor,  by  the  sher- 
iff, is  a  satisfaction  of  such  execution  and  re- 
leases the  debtor,  regardless  of  what  the  sheriff 
does  with  the  money.— Fuller  v.  'tlxchange 
Bank,  38  Ind.  App.  570,  78  X.  E.  20(>. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §|  1074 1^- 

107(J,  1079. 
See,  also,  17  Cyc.  p.  1394. 


§  355.   Release  or  dlscluirKe  wlthovt  sat- 
isfaetion. 

Release  of  levy  in  general,  see  ante,  $  140. 
Bight  to  issue  alias  writ  against  joint  defend- 
ant, see  ante,  §  99. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  $|  1074%. 

1078-1080. 
See,  also,  17  Cyc.  p.  1400. 

§  356.  Indorsement  or  entry  of  satisfae- 
tion. 
[a]     (Sop.  1879) 

Where  a  judgment  debtor  paid  the  amount 
due  on  the  judgment  to  the  sheriff,  holding  an 
execution  for  its  collection,  but  the  judgment 
creditor  never  received  the  money,  the  debtor 
was  entitled,  in  proceedings  for  that  purpose, 
to  have  the  judgment  satisfied  of  record.— Beard 
V.  Millikau,  68  Ind.  231. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  E:xecution,  {  1081. 

§  357.  Vaoatins  entry  of  satisfaction. 

Setting  aside  sale  and  satisfaction  on  failure 
of  title,  see  ante,  §  285. 

For  Cases  from  Other  States, 

See  21   Cent.    Dig.    Bkecution,   {{   10S9. 

1090. 
See,  also,  17  Cyc  pp.  1401,  1402. 

X.  suppl;ementary  proceedings. 

Against  corporations,  see  Corporations,  $  523^ 

Aiujellate  jurisdiction  of  supplementary  pro- 
ceedings as  dependent  on  whether  title  to  real 
property  is  involved,  see  Courts,  $  220  (13). 

Arrest  of  judgment,  see  Judgment,  $  2(>3. 

Assignment  for  benefit  of  creditors  as  affecting 
lien  of  pending  proceedings,  see  Assignments 
FOR  Benefit  of  Creditors,  |  334. 

Change  of  venue,  see  Venue,  §  ;j(J. 

Conclusiveness  of  judgment  therein,  see  Judg- 
ment, §  040. 

Decisions  reviewable,  see  Appeal  and  Error, 
§S  73,  78. 

For  collection  of  taxes,  see  Taxation.  {  600. 

Garnishment  against  county  in  supplementarj 
proceedings  against  debtor,  see  Counties,  { 
221. 

Judgment  in  as  bar,  see  Judgment,  $  5o2. 

Remedy  by  supplementary  proceedings  as  bar 
to  creditors'  suit,  see  Creditors'  Suit,  i  tl. 

Review  of  decisions,  see  Appeal  and  Error, 
§  110. 

Right  to  trial  by  jury  of  issues  of  fact,  see 
Jury,  §  10. 

Supplementary  proceedings  to  enforce  judgment 
as  collateral  attack,  see  Judgment,  {  519. 

Waiver  of  lien  by  proof  of  claim  in  bankruptcy, 
see  Bankruptcy,  $  304. 

§  358.   Natvre  and  purpose  of  remedy. 

As  action  so  as  to  authorize  plea  of  judgment 
as  an  estoppel,  see  Judgment,  $  646. 
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Mode  of  procedure,  see  poet,  §  304. 
Scope  of  inquiry,  see  post,  $  397. 
Substitute  for  creditor's  bill,  see  post,  {  377. 

la]  Proceedings  supplemental  to  execution  are 
a  **civil  action,"  witbin  the  meaning  of  the 
Code.— (Sup.  1885)  Burkett  v.  Holman,  104  Ind. 
0,  3  N.  E.  40G;  (1887)  Baker  v.  State  ex  rel. 
Mills,  109  Ind.  47,  9  N.  E.  711. 

Fob  Cases  fbom  Otueb  States, 

See  21  C?ent.  Dig.  Execution,  {  1091. 
See,  also,  17  C^yc.  p.  1402. 

S  350.   Statvtory  provisions. 

[a]  (Sup.  1907) 

A  proceeding  supplementary  to  execution 
(Bums*  Ann.  St.  1901,  §  827)  being  a  summary 
proceeding  created  by  statute  and  in  deroga- 
tion of  the  common  law,  the  statute  must  be 
strictly  construed. — West  v.  State  ex  rel.  Bene- 
dict, 1G8  Ind.  77,  79  N.  E.  361. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  {  1092. 
See,  also,  17  Cyc.  p.  1404. 

1 360.  JvdKments  and  ezecvtions  on 
wliioh  prooeedincs  are  author- 
ized. 

W  (App.1906) 
The  transcript  of  a  justice's  docket,  show- 
ing a  judgment  against  defendant  for  commuta- 
tion for  failure  to  work  the  road,  together  with 
evidence  that  such  judgment  is  in  force  and  un- 
collectible by  execution,  sustains  a  judgment  in 
supplemental  proceedings  against  defendant's 
debtor  and  in  denial  of  defendant's  alleged  ex- 
emption.—Hobbs  V.  Town  of  Eaton,  38  Ind. 
App.  628,  78  N.  E.  333. 

For  Cases  from  Other  States.. 

See  21  Cent.  Dig.  Execution,  $  1093. 
See,  also,  17  Cyc.  pp.  1405-1407. 

{ 362.   Persons    against    whoni    proceed- 
ings may  be  maintained. 
M    (Sup.  1862) 

Persons  holding  assets  of  a  corporation, 
which  is  a  judgment  debtor  and  defendant,  may 
be  compelled  to  answer  as  to  such  assets  in  a 
proceeding  supplementary  to  execution. — Tomp- 
kins V.  Floud  County  Agricultural  &  Mechani- 
cal Ass'n,  19  Ind.  197. 

Since  the  statute  provides  the  mode  in 
whicb  a  corporation  may  answer  where  it  is 
disclosed  that  assets  are  held  by  it  belonging 
to  a  judgment  debtor,  it  may  itself  be  required 
to  answer  as  a  judgment  debtor  in  supplemen- 
tary proceedings.— Id. 

[b]  (Sup.  1876) 

2  Rev.  St.  1876,  p.  231,  {  522,  authoriz- 
ing supplementary  proceedings  to  be  extended 
to  any  "person  or  corporation,"  means  only  or- 
dinary private  corporations,  not  municipal  cor- 


porations.—Wallace  V.  Lawyer,  54  Ind.  501,  23 
Am.  Rep.  661. 

A  body  politic  and  corporate  cannot  be 
made  a  defendant  in  proceedings  supplementary 
to  execution  to  answer  as  to  its  indebtedness  to 
an  execution  debtor. — Id. 

[c]  (Sup.  1884) 

A  proceeding  supplementary  to  execution 
can  only  be  maintained  against  one  having  mon- 
eys claimed  to  belong  to  the  execution  debtor, 
in  connection  with  the  proceedings  against  the 
judgment  debtor,  who  must  be  made  a  party  de- 
fendant.-Eari  v.  Skiles,  93  Ind.  178. 

[d]  (App.  1899) 

Supplementary  proceedings  may  be  had 
against  an  executor  having  in  his  possession  a 
legacy  belonging  to  the  judgment  debtor.— Mur- 
phy V.  Busick,  53  N.  E.  475,  22  Ind.  App.  247, 
72  Am.  St.  Rep.  304. 

For  Cases  from  Other  States, 

See   21   Cent.    Dig.    Execution,   fS   1095, 

1129. 
See,  also,  17  Cyc.  p.  1411. 

S  363.  Property  or  rights  wliich  may  be 
reaohed. 

For  Cases  from  Other  States, 

See  21    Cent.   Dig.    Execution,  Si  1100- 

1105,  1131. 
See,  also,  17  Cyc.  pp.  1412-1417;   note,  41 

Am.  Rep.  23. 

§  364.  — »  In  seneraL 

fa]  In  proceedings  supplementary  to  execu- 
tion, money  and  choses  in  action  of  the  judg- 
ment debtor  in  the  hands  of  third  persons  can 
be  reached,  as  well  as  property.— (Sup.  1859) 
Butler  V.  Jaffray,  12  Ind.  504;  (1882)  Fowler 
V.  Griffin,  83  Ind.  297. 

[b]  (Sap.  1861) 

In  proceedings  in  aid  of  execution  against 
A.,*  B.,  and  C.,  the  issue  of  execution  on  a 
judgment  against  A.  was  alleged,  and  that  B. 
and  C.  had  in  their  hands  personal  property 
of  A.  Heldf  that  a  valid  assignment  by  A.  to 
B.  and  C.  of  said  property  in  favor  of  certain 
of  his  creditors  was  a  sufficient  defense.— Chan- 
dler V.  Caldwell,  17  Ind.  256;  Same  v.  Davis, 
Id.  262. 

[c]  (Sup.  1868) 

In  supplementary  proceedings  a  third  per- 
son testified  that  a  judgment  recovered  by  the 
judgment  debtor  had  been  assigned  to  him  in 
consideration  of  his  agreement  to  board,  lodge, 
and  care  for  the  judgment  debtor  for  several 
years  and  to  pay  another  judgment  against  him; 
that  before  service  of  process  in  the  supplemen- 
tary proceeding  witness  had  sold  the  judgment, 
which  was  assigned  by  him  to  another  for  a 
valuable  consideration,  and  had  boarded  the 
judgment  debtor  for  a  year  and  eight  months, 
and  paid  the  judgment  as  agreed;   that  witness 
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had  no  other  property  belonging  to  the  judg- 
ment debtor,  and  was  not  indebted  to  him,  ex- 
cept on  his  obligation  to  board  him  under  the 
contract.  Heldf  that  such  contract  was  valid 
and  binding  between  the  parties,  and,  though 
open  to  suspicion  because  of  the  judgment  ren- 
dered against  the  judgment  debtor  shortly  after 
the  assignment,  yet  that  fact  alone  did  not  ren- 
der the  contract  fraudulent,  so  as  to  entitle  the 
judgment  creditor  to  have  the  proceeds  of  the 
judgment  applied  in  satisfaction  of  his  judg- 
ment.—Mahony  V.  Hunter's  Bx'r,  30  Ind.  240. 

[d]  A  sum  advanced  oy  one  person  to  another 
to  be  used  in  the  redemption  of  land  from  a 
prior  execution  sale  thereof,  it  being  expressly 
agreed  tbat  the  ownership  of  the  money  should 
remain  in  the  former  unless  received  by  the 
purchaser  at  the  execution  sale  in  redemption 
of  the  land,  there  being  some  dispute  as  to  the 
right  of  redemption,  and  the  money  being  plac- 
ed in  the  hands  of  the  clerk  of  the  court  which 
rendered  the  judgment,  under  an  agreement 
that,  if  it  was  used  in  making  redemption,  the 
borrower,  if  he  should  sell  the  land,  would  re- 
pay the  lender,  but  otherwise  would  secure  pay- 
ment by  giving  the  lender  a  mortgage  on  the 
land  redeemed,  and  the  money  to  be  withdrawn 
if  not  80  used.,  remains  the  property  of  the  lend- 
er, and  cannot  be  taken  from  the  clerk  by  an 
execution  creditor  of  the  borrower,  in  supple- 
mentary proceedings  against  him,  to  be  applied 
on  such  creditor's  execution.— (Sup.  1874)  Ter- 
ry V.  Deitz,  49  Ind.  293;  (1875)  Brookville  Nat. 
Bank  v.  Same,  Id.  598. 

[e]  (Sup.  1876) 

Section  524  of  the  practice  act  of  this 
state,  relating  to  proceedings  supplementary  to 
execution,  reaches  only  the  "property  of  the 
judgment  debtor,  not  exempt  from  execution,*' 
and  not  his  moneys,  claims,  and  choses  in  ac- 
tion.—Wallace  V.  Lawyer,  54  Ind.  501,  23  Am. 
Rep.  661. 

[f]  (Sop.  1879) 

An  indebtedness  on  a  note  is  "property," 
within  the  meaning  of  Code,  §  519,  so  that  it 
may  be  subjected  to  the  payment  of  a  judgment 
on  supplementary  proceedings. — Dunning  v.  Rog- 
ers, 69  Ind.  272. 

[g]  (Sap.  1880) 

A  judgment  creditor  may,  by  proceedings 
supplementary  to  execution,  reach  the  net  pro- 
ceeds of  a  partition  sale  belonging  to  the  debt- 
or in  the  hands  of  the  commissioner  appointed 
to  make  the  sale.— Sherman  v.  Carvill,  73  Ind. 
326. 

[h]    (Sup.  1887) 

Money  fraudulently  withheld  by  a  judg- 
ment debtor  is  property,  and  may  be  reached  in 
his  hands  by  a  proceeding  supplemental  to  ex- 
ecution.—Baker  V.  State  ex  rel.  Mills,  109  Ind. 
47,  9  N.  E.  711. 

[i]     (Sap.  1899) 
Where  an  insurance   policy  was  sold  and 
assigned  by  the  insured  before  an  action  against 


him,  and  it  is  not  alleged  that  such  assignment 
was  fraudulent  or  void  for  any  reason,  the  pol- 
icy is  not  subject  to  supplementary  proceedings 
on  a  judgment  obtained  in  such  action. — Rod- 
well  V.  Johnson,  52  N.  E.  798,  152  Ind.  525. 

For  Cases  fbom  Other  States, 

See  21  Cent.   Dig.    Execution,   ff    1100,. 

1101. 
See,  also,  17  Cyc.  p.  1412. 

{  365*  «—  Property  exempt  from  oxeem* 
tion* 

Pleading  as   to  exemptions,   see  post,  H  377,. 
387. 

[a]     (Sap.  1882) 

In  proceedings  supplementary  to  execution, 
the  execution  defendant  has  a  right  to  plead  in 
bar  his  exemption  as  a  householder.— L0W17  t. 
McAlister,  86  Ind.  543. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  &ecution.  i  1102. 
See,  also,  17  Cyc  pp.  1414-1417. 

{  366.  — -  Property  held  ia  trust. 

[a]      (Sap.  1S74) 

A.  delivered  to  B.  money  to  be  placed  by 
B.  in  the  hands  of  the  clerk  as  a  special  de- 
posit for  the  use  of  a  purchaser  of  land  under 
mortgage  foreclosure  and  to  redeem  the  land 
from  the  decree  against  B.  The  agreement  al- 
so provided  that  the  ownership  of  the  money 
should  not  pass  from  A.  unless  it  was  used  in 
such  redemption,  in  which  case  A.  was  to  have 
a  mortgage  on  the  land.  The  money  was  ten- 
dered to  the  purchaser,  who  refused  to  accept 
it,  and  it  was  placed  in  the  hands  of  the  clerk 
for  that  purpose.  Held  that,  in  the  absence  of 
evidence  that  B.  was  entitled  to  redemption 
from  the  sale,  and  until  such  right  was  deter^ 
mined,  the  money  was  held  in  trust  by  him. 
and  was  not  liable  to  be  taken  in  supplementary 
proceedings  by  an  execution  creditor  of  B.— 
Terry  v.  Deitz,  49  Ind.  293. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  |  1103. 
See,  also,  17  Cyc  p.  141C 

§368.  »—  Salaries  of  pvhlio  oAeers  or 
employes* 
[a]     (Sap.  1876) 

Proceedings  supplementary  to  execution 
cannot  be  extended  to  reach  an  indebtedness  of 
a  public  corporation  to  the  execution  debtor  for 
a  salary  for  his  services  as  an  officer. — Wallace 
V.  Lawyer,  54  Ind.  501,  23  Am.  Rep.  661. 

The  wages,  fees,  or  salary  of  a  county  id- 
ditor  due  to  him  from  his  county  cannot  be 
subjected  to  the  payment  of  his  debts  by  pro- 
ceedings supplementary  to  execution. — Id. 

Fob  Cases  fbok  Other  States, 

See  21  Cent.  Dig.  Execution,  {  1105. 
See,  also,  17  Cyc.  p.  1416. 
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I  360.  Ezlstenoe  of  otber  remedy* 

Exhaustion  of  remedy  by  execution,  see  post,  { 
376. 

[a]  The  proceedings  supplementary  to  execu- 
tion authorized  by  statute  supersede  the  bill  for 
a  discovery  in  cases  where  creditors  seek  to 
roach  a  judgment  debtor's  property  and  have  it 
applied  to  the  satisfaction  of  the  judgments.— 
(Sup.  1857)  Figg  V.  Snook,  9  Ind.  202;  (1868) 
Mason  v.  Weston,  29  Ind.  561. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  S  1091. 
See,  also,  17  Cyc.  p.  1432. 

$371.  Jurisdlotion     and     autl&ority     of 
court  or  Jvdse. 

Concurrent  and  conflicting  jurisdiction  of  state 
and  United  States  courts,  see  Coubts,  I  489. 

Jurisdiction  as  dependent  on  whether  title  to 
real  property  Is  involved,  see  Coubts,  S  163. 

[a]  (Sap.  1863) 

Acts  1859,  p.  94,  §  1,  providing  that,  when 
it  appears  that  title  to  real  estate  is  in  issue 
in  the  common  pleas  court,  the  cause  shall  be 
transferred  to  the  circuit  court  of  the  same 
county,  does  not  deprive  the  court  of  common 
pleas  of  jurisdiction  in  proceedings  supplemen- 
tary to  execution,  where  title  to  real  estate  is 
incidentally  involved,  for  the  purpose  of  discov- 
ery, as  such  act  applies  only  where  the  title  of 
land  is  the  sole  or  principal  thing  to  be  deter- 
jnined.— Carpenter  v.  Vanscoten,  20  Ind.  50. 

[b]  (Sup.  1864) 

Under  2  Gav.  &  H.  St.  p.  261,  |  519,  pro- 
viding that  if,  after  issuing  an  execution 
against  property,  the  execution  plaintiff  shall 
file  an  affidavit  "with  the  clerk  of  any  court  of 
record  of  any  county**  that  the  debtor  has  prop- 
erty therein,  proceedings  may  be  had  for  the 
application  of  such  property  as  provided  on  the 
return  of  an  execution,  supplementary  proceed- 
ings may  be  instituted  in  a  court  different 
from  that  in  which  the  original  judgment  was 
rendered  and  out  of  which  the  execution  was 
issued.— Cooke  v.  Ross,  22  Ind.  157. 

[c]  (Sap.  1873) 

Where,  in  a  proceeding  supplementary  to 
execution,  the  defendant  resided  in  the  county 
'where  the  judgment  was  obtained  and  the  sup- 
plementary proceeding  was  had,  a  national 
bank  situated  in  another  county  might  be  made 
a  party  and  required  to  answer  as  to  funds  of 
the  defendant  held  by  it,  under  Code,  S  33.— 
O'Brien  v.  Flanders,  41  Ind.  486. 

[d]  (Sup.  1874) 

Under  2  Gav.  &  II.  St.  p.  260,  |  518,  pro- 
viding that  proceedings  supplementary  to  exe- 
cution may  be  maintained  against  a  judgment 
defendant  in  case  he  is  a  nonresident  in  the 
county  where  the  judgment  Was  rendered,  where 
judgment  was  obtained  in  V.  county  against  a 
nonresident,  a  resident  of  the  state,  but  of  an- 


other county,  who  had  funds  of  the  judgment 
debtor  in  his  hands,  was  properly  made  to  an- 
swer in  proceedings  supplementary  to  execu- 
tion in  V.  county,  since  the  proceedings  could 
not  be  instituted  against  the  judgment  debtor, 
who  was  a  necessary  party,  in  any  other  coun- 
ty.—Folsom  v.  Clark,  48  Ind.  414. 

Fob  Cases  fbom  Otheb  States, 

See   21   Cbnt.   Dig.    Execution,  {§   1097, 

1098,  1134. 
See,  also,  17  Cyc.  pp.  1406,  1437. 

S  372*  Time  for  talring  prooeedincs* 
[a]     (Sup.  1862) 

In  proceedings  supplementary  to  execution 
the  time  for  defendants  to  answer  is  fixed  by 
law  on  the  first  day  of  the  ensuing  term,  if  no 
other  be  designated;  but  a  different  day,  even 
in  term,  may  be  fixed.— Tompkins  v.  Floyd 
County  Agricultural  &  Mechanical  Ass^n,  19 
Ind.  197. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  |  1099. 
See,  also,  17  Cyc.  pp.  1417,  14ia 

§373*  Prooeedinss    for    ezamiaation    af 
debtor. 

Proceedings  for  examination  of  third  persons, 

see  post,  U  385-387. 
Proceedings  on  examination,  see  post,  {  397 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.   Dig.   E^xecution,  SS  1106- 

1117. 
See,  also,  17  Cyc.  pp.  1419-1429. 

§  370.  »—  After  return  of  ezeeutlon. 

Proof  of  issuance  of  execution,  see  post,  S  398. 

[a]  (Sap.  1872) 

Under  Code,  §  518,  providing  that,  if  an 
execution  against  the  property  of  a  judgment 
debtor  or  any  of  several  debtors  in  the  same 
judgment  is  returned  unsatisfied  in  whole  or 
in  part,  the  judgment  creditor  shall  be  entitled 
to  an  order  for  the  examination  of  such  debtor 
conceniing  his  property,  where  there  was  re- 
plevin bail  -  on  a  judgment  entered  in  the  dis- 
trict court  before  the  transcript  was  filed  in  the 
circuit  court,  and  an  execution  was  issued  by 
the  justice  against  the  plaintiff  alone,  and  not 
against  her  and  the  bail  jointly,  the  return  of 
such  execution  unsatisfied  is  not  sufficient  to 
support  proceedings  supplementary  to  execution 
against  her,  since  the  execution  must  issue 
against  the  parties  who  are  the  judgment  de- 
fendants, and  not  against  a  part  of  them. — 
Dandistel  v.  Knonenberger,  39  Ind.  405. 

[b]  (Sap.  1880) 

A  return  of  an  execution  "nulla  bona**  is 
by  Code,  §§  518,  522,  sufficient  to  entitle  the 
judgment  plaintiff  to  prosecute  proceedings  sup- 
plementary to  an  execution.— Sherman  v.  Car- 
vilU  73  Ind.  126. 
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[c]  (Sup.  1884) 

To  maintain  proceedings  supplementary  to 
execution,  it  must  be  shown,  either  that  the  ex- 
ecution has  been  returned  nulla  bona,  or,  if  not 
returned,  that  defendant  did  not  have  within 
the  county  other  property  subject  to  execution 
sufficient  to  satisfy  it.— CJushman  v.  Gephart, 
97  Ind.  46. 

[d]  (Sap.  1888) 

Before  a  judgment  creditor  is  entitled  to 
resort  to  the  extraordinary  remedy  of  a  pro- 
ceeding supplemental  to  execution,  he  must 
first  have  procured  an  execution  against  the 
property  of  the  judgment  debtor  to  issue  to  the 
sheriff  of  the  county  in  which  the  debtor  re- 
sides, or,  if  he  do  not  reside  in  the  state,  to 
the  sheriff  of  the  county  in  which  the  judgment 
was  rendered.  When  an  execution  so  issued 
has  been  returned  unsatisfied  in  whole  or  in 
part,  the  creditor  shall  be  entitled  to  an  order 
requiring  the  judgment  debtor  to  appear  forth- 
with, and  answer  concerning  his  property.— Me- 
Kinney  v.  Snider,  18  N.  E.  526,  116  Ind.  160. 

[«]      (Sap.  1907) 

A  proceeding  supplementary  to  execution 
under  Bums'  Ann.  St.  1001,  S  827,  cannot  be 
maintained  without  first  having  judgment 
against  defendant  and  a  return  of  the  execution 
thereon  unsatisfied.— West  v.  State  ex  rel.  Ben- 
edict, 168  Ind.  77,  79  N.  E.  361. 

For  Cases  from  Other  States, 

See   21   Cent.    Dig.    Execution,   §§   1108, 

1131. 
See,  also,  17  Cyc.  p.  1421. 

I  377.  ..  Pleadings  and  affidaTits. 

Dismissal  for  want  of  affidavit,  see  post,  |  392. 
Execution    defendant    as    necessary    party    to 

proceedings  against   third  persons,    see  post, 

I  387. 
Pleading   matters   of   fact   or  conclusions,    see 

Pleading,  §  8. 
Pleadings   of   judgment   debtor    in   proceedings 

against  third  persons,  see  post,  S  387. 

[a]  (Sap.  1860) 

Though  a  complaint  in  proceedings  supple- 
mentary to  execution  is  not  sworn  to,  nor  suffi- 
ciently certain  in  its  averments  as  to  what  ar- 
ticles the  defendant  has  subject  to  execution 
and  where  they  are,  yet  these  defects  are  waiv- 
ed by  an  answer  to  the  merits.— Fillson  v.  Scott, 
15  Ind.  187. 

[b]  (Sap.  1863) 

Under  Rev.  St.  p.  152,  §  518,  providing 
that,  when  an  execution  on  property  of  a  judg- 
ment debtor  is  returned  unsatisfied,  the  judg- 
ment creditor  shall  be  entitled  to  an  order  re- 
quiring the  judgment  debtor  to  appear  and  an- 
swer concerning  his  property  within  the  county 
in  which  the  execution  issued,  a  judgment  cred- 
itor, on  filing  a  complaint  in  which  he  alleged 
that  the  debtor  had  an  equitable  interest  in  real 
estate  in  that  county  which  he  refused  to  apply 
to  the  judgment,  was  entitled  to  an  order  re- 


quiring defendant  to  appear  and  be  examined 
concerning  his  property  within  such  county.— 
Carpenter  v.  Vanscoten,  20  Ind.  50. 

Under  Rev.  St.  p.  152,  §  518,  providing 
that,  when  an  execution  against  the  property 
of  a  judgment  debtor  is  returned  unsatisfied  in 
whole  or  in  part,  the  judgment  creditor  shall 
be  entitled  to  an  order  requiring  the  judgment 
debtor  to  appear  and  answer  concerning  his 
property  within  the  county  in  which  the  execu- 
tion issued,  where  a  judgment  creditor  filed  a 
complaint  to  secure  the  examination  of  the 
judgment  debtor,  and  alleged  that  the  debtor 
owned  an  equitable  interest  in  real  estate  in 
that  county  which  he  refused  to  apply  to  the 
judgment,  an  answer  which  alleged  that  real 
estate  was  situated  in  another  county  was  prop- 
erly rejected,  since  no  answer  either  making 
or  tendering  issues  is  necessary  in  such  case. 
—Id. 

[c]  (Sup.  1864) 

Where  plaintiff  in  supplementary  proceed- 
ings has  waived  the  answer  of  the  debtor,  the 
court  can  refuse  the  debtor  leave  to  file  an  an- 
swer and  make  new  parties.— Cooke  v.  Ross,  22 
Ind.  157. 

[d]  (Sap.  1864) 

Proceedings  supplementary  to  execution  be- 
ing summary  proceedings,  designed  to  accom- 
plish without  delay  the  purposes  of  a  creditor's 
bill,  pleadings  are  not  contemplated  or  required, 
but  the  answer  is  to  be  regarded  as  evidence  on 
the  hearing;  hence  it  was  not  error  for  the 
court,  on  motion,  to  strike  out  that  portion  of 
an  answer  not  under  oath,  as  required  by  2 
Gav.  &  H.  St.  p.  262,  |  523,  without  requiring 
its  sufficiency  to  be  tested  by  demurrer. — Coffin 
V.  McClure,  23  Ind.  356. 

Alt  exception  to  one  paragraph  of  an  an- 
swer in  proceedings  supplementary  to  execution, 
that  it  does  not  fully  answer  as  to  the  matters 
averred  in  the  plaintiff^s  affidavit,  may  be  over- 
ruled without  error,  as  it  is  too  indefinite,  and 
treats  the  paragraph  as  an  entire  answer.— Id. 

[6]      (Sap.  1867) 

In  a  proceeding  supplementary  to  execu- 
tion, based  upon  an  affidavit  that  the  judgment 
defendant  owned  real  estate  which  he  unjustly 
refused  to  apply  in  satisfaction  of  the  jadg* 
ment,  third  persons  cannot  be  made  defendanu 
for  any  other  purpose  than  to  answer  as  lo 
any  property  held  by  them  belonging  to  the 
judgment  defendant,  or  as  to  their  indebtedness 
to  him.— Burt  v.  Hoettinger,  28  Ind.  214. 

[f]  (Sap.  1868) 

It  is  sufficient  ground  for  rejecting  a  cross 
complaint  or  an  answer,  interposed  in  a  pro- 
ceeding supplementary  to  execution  under  the 
Code,  that  it  is  not  verified.— Routh  v.  Spencer. 
30  Ind.  348. 

[g]  (Sap.  1872) 

The  complaint  in  a  proceeding  supplemen- 
tary to  execution,  under  Code,  f  519,  must  Btate 
that  the  execution  debtor  has   property  which 
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he  unjustly  refuses  to  apply  towards  the  satis- 
faction of  the  judgment.— Dandistel  v.  Kronen- 
berger,  39  Ind.  405. 

[h]     (Sup.  1879) 

In  proceedings  supplementary  to  execution, 
the  judgment  plaintiff  may  compel  the  defend- 
ant to  answer  fully  under  oath,  and  from  the 
information  thus  obtained  frame  his  complaint ; 
but,  if  he  seeks  to  subject  a  particular  claim 
to  the  payment  of  his  judgment,  he  should  file 
a  verified  complaint  at  first.— Banty  v.  Buckles, 
08  Ind.  49. 

[i]  (Sup.  1881) 
Where,  in  instituting  supplementary  pro- 
ceedings, two  separate  affidavits  are  filed  in 
which  causes  therefor  are  stated,  and  each  of 
which  closes  with  a  separate  prayer  for  relief, 
the  sufficiency  of  such  affidavits  is  to  be  consid- 
ered separately.— Abell  v.  Riddle,  75  Ind.  345. 

In  supplementary  proceedings  under  Code, 
S  522,  an  averment  in  the  affidavit  that  the 
property  "is  not  exempt  from  execution"  is  in- 
sufficient; it  being  necessary  for  the  affidavit 
to  show  that  the  property  sought  to  be  reached, 
together  with  the  other  property  claimed  by 
the  judgment  debtor  as  exempt  from  execution, 
exceeds  the  amount  exempt  by  law.— Id. 

[j]  The  complaint  in  proceedings  supplemen- 
tary to  execution  must  show  that  the  execution 
issued  in  the  right  county.— (Sup.  1882)  Fowler 
V.  Griffin,  83  Ind.  297;  (1888)  McKinney  v. 
Snider,  116  Ind.  160,  18  N.  E.  526. 

[k]      (Sap.  1883) 

In  proceedings  supplementary  to  execution, 
formal  pleadings  are  not  essential.— Wallace  v. 
Lawyer,  91  Ind.  128. 

Proof  that  an  execution  defendant  has  real 
estate  within  reach  of  execution,  and  that  debts 
are  due  him,  is  not  sufficient  to  sustain  pro- 
ceedings supplementary  to  execution  based  on 
the  allegation  that  the  defendant  has  concealed 
his  property.- Id. 

[1]  (Sup.  1884) 
The  remedy  of  proceedings  supplementary 
to  execution  given  by  statute  is  in  many  re- 
spects a  substitute  for  the  creditor's  bill,  and  a 
complaint,  in  order  to  be  sufficient,  ought  to 
state  some  facts  showing  the  necessity  for  re- 
sorting to  such  extraordinary  proceedings.— 
Cushman  v.  Gephart,  97  Ind.  46. 

[m]     (Sup.  1886) 

As  against  the  judgment  debtor,  the  cred- 
itor, in  a  proceeding  supplementary  to  execu- 
tion, under  Rev.  St.  1881,  §§  816,  819,  must 
aver  in  his  verified  complaint  or  affidavit  that 
the  debtor  unjustly  refuses  to  apply  the  money 
sought  to  be  reached  to  the  satisfaction  of  his 
debt.-Mitchell  v.  Bray,  106  Ind.  265,  6  N.  E. 
617. 

[n]     (Sup.  1887) 

A  verified  complaint  in  a  proceeding  sup- 
plementary to  execution,  which  fails  to  state 
that  the  judgment  debtor  resides  in  the  county, 


or  that  an  execution  has  been  issued  to  the 
sheriff  of  the  county  in  which  he  resides,  is 
bad  on  general  demurrer  for  want  of  sufficient 
facts,  under  Rev.  St.  1881.  §§  815,  816.— Pouder 
V.  Tate,  111  Ind.  148,  12  X.  E.  291. 

[o]     (Sup.  1887) 

A  proceeding  supplementary  to  execution  is 
a  civil  action,  and,  the  statute  governing  such 
proceedings  being  silent  on  the  subject,  the  affi- 
davit or  verified  complaint  may  be  amended  as 
in  ordinary  cases. — Hutchinson  v.  Trauerman, 
112  Ind.  21,  13  N.  E.  412. 

It  is  not  error  for  the  court,  after  sustain- 
ing a  demurrer  to  the  affidavit  in  a  proceeding 
supplementary  to  execution,  to  overrule  a  mo- 
tion for  final  judgment  thereon.  He  may  per- 
mit the  affidavit  to  be  amended.— Id. 

[p]     (Sup.  1888) 

An  allegation  that  the  amount  due  the 
debtor  from  a  garnishee,  together  with  the  oth- 
er property  of  the  debtor,  exceeds  the  amount 
exempted  by  law,  is  insufficient  as  a  statement 
that  the  debtor  had  property  not  exempt. — 
McKinney  v.  Snider,  116  Ind.  160,  18  X.  E. 
526. 

[q]     (Sop.  1889) 

Rev.  St.  1881,  §  822,  provides  that  all  sup- 
plementary proceedings,  after  the  order  re- 
quiring the  parties  to  appear  and  answer,  shall 
be  summary,  without  further  pleadings ;  but" 
the  sufficiency  of  the  order  and  affidavit  may 
be  first  tested  by  motion  to  dismiss  or  strike 
out.  Held,  that  this  does  not  take  away  the 
right  to  amend  the  affidavit  after  a  demurrer  to 
it  had  been  sustained.— Burkett  v.  Bowen,  118 
Ind.  379,  21  X.  E.  38;  Same  v.  Holeman,  119 
Ind.  141,  21  X.  R  470. 

[r]     (App.  1892) 

Under  Rev.  St.  1881.  §  816,  providing  for 
supplementary  proceedings,  where  an  execution 
remains  in  the  sheriff's  hands  unsatisfied,  the 
affidavit  must  show  that  the  judgment  debtor 
has  no  other  property  subject  to  execution. — 
Balz  V.  Benninhof,  5  Ind.  App.  522,  32  X.  E. 
595. 

In  supplementary  proceedings,  as  the  facts 
must  be  established  as  in  other  civil  actions, 
the  affidavit  cannot  be  used  at  the  trial  for  the 
purpose  of  supplying  a  deficiency  in  the  proof 
that  an  execution  has  been  issued  on  the  judg- 
ment.—Id. 

[8]    (App.  1896) 

•  A  complaint  in  supplementary  proceedings, 
alleging  the  issuance  of  an  execution  and  its  re- 
turn unsatisfied,  must  allege  that  it  was  issued 
to  a  sheriff  of  the  county  of  the  debtor's  residence, 
or  that  he  was  a  nonresident  of  the  state.— 
Harper  v.  Behagg,  14  Ind.  App.  427,  42  N.  E. 
1115. 

[t]     (Sup.  1897) 
An  allegation  that  the  execution  defendant 
"has  property  and  money  that  should  be  ap- 
plied or  paid  to  the  satisfaction  of  said  judj?- 
ment,  and   that  he   fraudulently  conceals  and 
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withholds  the  same  from  payment  thereof/*  does 
not  sufficiently  show  that  the  creditor  could 
not  satisfy  his  demand  out  of  the  property  of 
such  execution  defendant  without  resorting  to 
the  property  claimed.— Vordermark  v.  Wilkin- 
son, 46  N.  R  336,  147  Ind.  56. 

For  Cases  from  Othek  States, 

See  21  Cent.    Dig.   Execution,   §|  1109- 

1113,  1132-1135. 
See,  also,  17  Cyc.  pp.  141^1425. 

§  378.  -~-  Ordor  for  ezamination. 

Modification  or  vacation,  see  post,  §  391. 

[a]     (Sup.  1863) 

Where  process  supplementary  to  execution 
under  2  Rev.  St.  p.  152,  §  518,  is  issued  in  va- 
cation, a  summons  issued  by  the  clerk  is  suffi- 
cient as  an  order.— Carpenter  v.  Vanscoten,  20 
Ind.  50. 

Fob  Cases  from  Other  States, 

See  21   Cent.   Dig.   Execution,   §|  1114- 

1116. 
See,  also,  17  Cyc.  pp.  1425-1429. 

§  385.   Prooeedings    for    ozamiiuttion    oi 
tldrd  persons. 

Proceedings  on  examination,  see  post,  §  397. 


For  Cases  from  Other  States, 
See  21   Cent.    Dig.   Execution,   § 

1130. 
See,  also,  17  Cyc.  pp.  1430,  1431. 


1123- 


§387.  »—  Pleadings    or    aflidaTits    and 
parties. 

Making  claimant  party  and  litigating  title,  see 
post,  §  414. 

[a]  In  proceedings  supplementary  to  execution, 
both  the  person  indebted  to  the  execution  de- 
fendant and  the  execution  defendant  himself  are 
necessary  parties,  in  order  to  reach  the  debt 
due  from  such  debtor  to  such  defendant.— (Sup. 
1860)  Wall  V.  Whisler,  14  Ind.  228;  (1861) 
Chandler  v.  Caldwell,  17  Ind.  256;  (1861)  Same 
V.  Davis,  Id.  262;  (1872)  Iloadley  v.  Cay  wood. 
40  Ind.  239. 

[b]  (Sop.  1864) 

Where  supplementary  proceedings  are  in- 
stituted against  a  judgment  debtor  and  a  third 
person  who  is  indebted  to  him,  for  the  purpose 
of  reaching  such  indebtedness,  the  question  as 
to  the  liability  of  the  third  person  cannot  prop- 
erly be  raised  by  the  judgment  debtor  in  his 
pleadings.— Cooke  v.  Ross,  22  Ind.  157. 

[c]  (Sup.  1864) 

In  supplementary  proceedings,  a  written 
answer  may  be  waived,  but  defendant  may  be 
examined  as  a  witness  whether  the  answer  is 
waived  or  not,— Coffin  v.  McClure,  23  Ind.  356. 

Demurrers  are  not  required  to  test  the  suf- 
ficiency of  the  answer  in  proceedings  supple- 
mentary to  execution.  If  the  answer  is  not 
full,  the  court  has  ample  power,  on  motion,  to 


require  a  more  complete  disclosure.  If  the  an- 
swer does  not  constitute  any  defense  to  the 
claim  made  in  the  affidavit  of  the  plaintiff,  or 
admits  it,  the  latter  is  entitled,  without  further 
delay,  to  such  order  as  the  court  has  power, 
under  the  statute,  to  make.— Id. 

Where  the  answer  in  supplementary  pro- 
ceedings is  not  full,  a  mere  motion  to  require 
the  party  to  answer  more  fully  as  to  the  mat- 
ter specified  is  the  proper  practice,  though  the 
filing  of  proper  exceptions  would  be  regarded 
as  sufficient.— Id. 

[d]     (Sop.  1877) 

On  examination  of  a  judgment  debtor  in 
supplementary  proceedings,  the  answer  of  a 
bank,  which  plaintiff  alleged  had  funds  of  the 
judgment  debtor  on  deposit,  under  the  oath  of 
its  president,  filed  as  part  of  such  proceedings, 
is  not  evidence  against  the  debtor.— O'Brien  v. 
Flanders,  58  Ind.  22. 

[6]     (Sup.  1878) 

In  a  proceeding  supplementary  to  execu- 
tion, under  2  Rev.  St.  1876,  p.  231,  to  reach 
property  of  the  judgment  debtor  in  the  posses- 
sion of  third  persons,  the  necessary  affidavit 
may  be  made  by  the  attorney  of  the  judgment 
creditor.— Eden  v.  Everson,  65  Ind.  113. 

1  Rev.  St.  1876,  p.  142,  relative  to  pro- 
ceedings  supplementary  to  execution,  does  not 
contemplate  pleadings  in  such  proceedings  as 
in  ordinary  civil  cases.— Id. 

[f]  (Sap.  1879) 

In  proceedings  against  the  judgment  debtor 
and  his  debtor,  the  sworn  answers  of  the  de- 
fendants, denying  that  there  is  any  indebted- 
ness between  them,  are  not  conclusive,  and  the 
plaintiff  may  controvert  them.— Toledo,  W.  & 
W.  R.  Co.  V.  Howes,  68  Ind.  458. 

[g]  (Sop*  1879) 

Where  a  judgment  creditor  institutes  pro- 
ceedings supplementary  to  execution  to  subject 
a  debt  due  the  defendant  to  the  payment  of  the 
judgment,  it  is  not  necessary  to  make  a  tran- 
script of  the  judgment,  or  any  part  of  it.  an 
exhibit  in  the  case.— Dunning  v.  Rogers,  69  Ind. 
272. 

[h]     (Sup.  1882) 

A  complaint  in  proceedings  supplementary 
to  execution  averred  that  the  plaintiff  had  re- 
covered before  a  justice  of  the  peace  a  judgment 
against  the  principal  defendant  of  which  he 
had  caused  a  transcript  to  be  filed  with  the 
clerk  of  the  county  and  recorded  in  the  order 
book  of  the  circuit  court,  and  at  the  same  time 
had  filed  his  affidavit  for  execution  on  the  judg- 
ment that  execution  had  been  issued,  and  had 
been  returned  by  the  sheriff  with  an  indorse- 
ment of  *'No  property  found,"  that  the  other 
defendants  as  administrators  of  a  certain  dece- 
dent have  in  their  custody  and  control  funds 
due  to  the  principal  defendant  as  heir  at  law 
to  the  decedent's  estate,  the  same  being  in  ex- 
cess of  the  amount  of  property  exempt  by  law 
and  applicable  to  plaintiff's  claim.     Ueid^  that 
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under  the  Code,  SI  518,  519,  providing  that,  if 
the  defendant  in  the  judgment  is  a  resident  of 
the  state,  the  execution  must  have  issued  to 
the  sheriff  of  the  county  where  he  resides,  the 
•complaint  was  demurrable,  in  the  absence  of  an 
allegation  that  the  debtor  resided  iif  the  county 
where  the  suit  was  brought.— Fowler  v.  Griffin, 
^  Ind.  297. 

[i]  (Sup.  1883) 
Rev.  Sj:.  1881,  §  819,  relating  to  supple- 
mentary proceedings,  provides  that  if  it  is 
sought  to  reach  property  of  the  judgment  debt- 
or in  the  possession  of  a  third  party,  or  any 
debt  due  to  the  judgment  debtor,  there  must 
have  been  an  execution  issued,  which  may  or 
may  not  have  been  returned,  and  there  must  be 
tm  affidavit  that  such  third  party  "has  proper- 
ty of  such  judgment  debtor,  or  is  indebted  to 
tim  in  any  amount,  which,  together  with  other 
proj>erty  claimed  by  him  as  exempt  from  execu- 
tion, shall  exceed  the  amount  of  property  so 
exempt  by  law."  Held,  that  a  complaint  In 
«uch  proceedings  is  insufficient  which  does  not 
show  that  the  judgment  defendant  had  claimed 
any  property  as  exempt  from  execution,  or  that 
he  had  no  property  subject  to  execution,  or  that 
he  had  not  sufficient  property  exempt  from  exe- 
cution to  satisfy  the  judgment,  or  what  amount 
lie  would  be  entitled  to  claim  as  exempt,  but 
which  alleges  that  the  property  sought  to  be 
reached,  together  with  the  amount  already  in 
the  hands  of  the  judgment  defendant  subject 
to  be  claimed  as  exempt  from  execution,  exceeds 
the  amount  exempt  by  law.*-Dillman  v.  Dill- 
man,  90  Ind.  585. 

[J]  (Sup.  1884) 
In  order  to  reach  the  funds  of  a  judgment 
•debtor  in  the  hands  of  third  parties.  Rev.  St. 
1881.  §  816,  providing  that  an  affidavit  must 
be  filed  showing  that  the  debtor  has  property 
which  he  unjustly  refuses  to  apply  to  the  judg- 
ment, must  be  complied  with.— Earl  v.  Skiles, 
t>3  Ind.  178. 

[k]      (Sop.  1884) 

Under  Rev.  St.  1881,  §$  815.  816,  819,  au- 
thorizing proceedings  supplementary  to  execu- 
tion against  the  execution  defendant  when  there 
has  been  a  return  of  the  execution  unsatisfied, 
providing  for  similar  proceedings  before  the 
•execution  is  returned  while  it  is  in  the  hands  of 
the  sheriflf,  and  declaring  that  after  the  issuing 
or  return  of  an  execution  such  proceedings  may 
l>e  had  against  third  persons,  who  are  indebted 
to  the  execution  defendant  or  who  have  proper- 
ty in  their  possession  belonging  to  him,  a  veri- 
fied complaint  by  an  execution  plaintiff  stating 
that  an  execution  was  issued  on  his  judgment 
which  was  wholly  unsatisfied ;  that  the  execu- 
tion defendant  had  property  in  the  county  which 
be  wrongfully  refused  to  apply  to  the  payment 
of  the  judgment,  but  which  could  not  be  reach- 
•ed  or  levied  on  by  execution,  and  that  a  third 
person  doing  business  in  the  county  was  in- 
debted to  the  judgment  debtor  in  a  large  amount 
to  the  plaintiffs  unknown,  but  which  together 
with  all  other  property  claimed  as  exempt  from 


execution  exceeded  the  amount  of  the  property 
so  exempt  by  law  from  execution,  was  insuffi- 
cient because  it  did  not  show  any  necessity  for 
the  proceedings,  and  also  for  the  reason  that  it 
did  not  contain  a  sufficient  description  of  the 
property  sought  to  be  reached. — Cushman  v. 
Gephart,  97  Ind.  46. 

[1]  (Sup.  1889) 
Rev.  St  §  819,  provides  that  after  the  re- 
turn of  execution  nulla  bona,  and  upon  affidavit 
that  a  third  person  has  property  of  the  debtor 
which,  together  with  other  property  claimed  as 
exempt,  exceeds  the  exemption  allowed,  such 
person  may  be  required  to  appear  and  answer. 
Held,  that  an  affidavit  which  avers  a  return  of 
execution  nulla  bona,  and  that  a  third  person 
has  in  his  possession  notes  belonging  to  the 
debtor,  which,  with  other  property  in  the  hands 
of  the  debtor  subject  to  be  claimed  as  exempt, 
exceeds  the  amount  allow^ed  by  law,  is  sufficient. 
It  is  immaterial  that  the  return  of  nulla  bona 
was  made  more  than  a  year  before  the  affidavit. 
— Burkett  v.  Bowen,  118  Ind.  379,  21  N.  E. 
38;  Same  v.  Holeman,  119  Ind.  141,  21  N.  E. 
470. 

[m]     (Sop.  1890) 

A  complaint  showing  a  judgment  in  favor 
of  plaintiff;  an  execution  to  the  county  of  the 
debtor's  residence,  he  being  an  unmarried  man; 
its  return  unsatisfied;  an  indebtedness  by  two 
defendants  to  the  judgment  debtor  in  specific 
sums,  not  exempt  from  execution,  and  his  re- 
fusal to  apply  the  same  in  satisfaction  of  the 
judgment,  and  that  a  third  defendant  is  as- 
serting some  claim  to  that  indebtedness,— states 
facts  sufficient  to  require  all  the  defendants  to 
answer.- American  White  Bronze  Co.  v.  Clark, 
123  Ind.  230,  23  N.  E.  855. 

Where  it  does  not  ai  .>ear  that  the  third 
defendant  asserted  any  claim  to  the  indebted- 
ness until  after  the  institution  of  the  proceed- 
ings, an  order  making  him  a  party  to  answer 
as  to  his  interest  is  proper.— Id. 

[n]    (App.  1891) 

A  complaint  in  supplementary  proceedings 
alleged  that  defendant  had  money  in  his  hands 
belonging  to  the  judgment  debtor,  and  was  in- 
debted to  her  in  the  sum  of  $1,500,  which  plain- 
tiff sought  to  have  applied  on  his  judgment,  but 
contained  no  allegations  of  facts  constituting  a 
trust  or  fraud.  The  proof  showed  that  the 
debtor  was  a  daughter  of  defendant,  who  re- 
ceived a  deed  of  land  from  her  husband,  and 
agreed  to  pay  his  daughter  $1,500  as  part  of 
the  consideration,  and  that  she,  by  an  instru- 
ment in  writing,  reciting  as  consideration  sup- 
port by  her  father,  relinquished  to  him  all  claim 
to  such  money.  Held,  that  under  the  complaint 
the  court  could  not  make  any  deductions  of 
fraud  or  of  a  trust,  and  that  the  variance  be- 
tween the  allegations  and  proof  was  fatal.— 
Harris  v.  Howe,  2  Ind.  App.  419,  28  N.  E.  711. 

In  proceedings  supplementary  to  execution 
under  Rev.  St.  1881,  $  822.  the  fraudulent  char- 
acter  of  a  transfer  of  property  may  be  inquired 
into,   but  plaintiff   must   disclose   in   his   com- 
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plaint  or  affidavit  the  nature  of  the  claim  be 
seeks  to  enforce  against  the  third  party,  and  if 
he  relies  upon  a  fraudulent  transaction  between 
the  judgment  debtor  and  such  third  person 
there  should  be  proper  averments  thereof;  and 
so,  if  he  regards  the  transaction  as  amounting 
to  a  trust,  he  should  set  out  the  facts  consti- 
tuting the  trust.— Id. 

[o]      (App.  1892) 

Although  Code  Civ.  Proc.  S  822,  provides 
that  supplementary  proceedings,  "after  the  or- 
der has  been  made  requiring  parties  to  appear 
and  answer,  shall  be  summary  without  further 
pleadings,"  yet,  -where  an  attaching  creditor 
filed  an  answer  and  cross-complaint,  it  is  not 
cause  for  reversal  that  the  court  overruled  de- 
murrers thereto,  and  denied  a  motion  to  strike 
out  the  same.— First  Nat.  Bank  of  Kendall- 
ville  V.  Stanley,  4  Ind.  App.  213,  30  N.  B. 
799. 

'     CpI      (Sap.  1897) 

A  complaint  in  supplementary  proceedings 
which  seeks  to  subject  property  in  the  hands 
of  a  third  person  to  satisfaction  of  the  levy 
must  allege  that  the  execution  defendant  had 
no  other  property,  and  that  the  creditor  could 
not  enforce  his  rights  without  resort  to  the 
property  claimed.— Vordermark  v.  Wilkinson, 
4G  N.  E.  336,  147  Ind.  5G. 

to]     (App.  1899) 

In  supplementary  proceedings  to  reach  a 
legacy  of  the  judgment  debtor  in  the  hands  of 
an  executor,  a  complaint  alleging  that  plain- 
tiflTs  judgment  is  unpaid,  that  the  executors 
have  in  their  hands  a  legacy  belonging  to  the 
judgment  debtor,  and  that  it  is  subject  to  ex- 
ecution, is  sufficient,  without  alleging  that  the 
year  for  the  settlement  of  the  estate  has  ex- 
pired, and  that  the  estate  is  solvent,  as  such  al- 
legations are  matters  of  defense. — Murphy  v. 
Busick,  53  N.  E.  475,  22  Ind.  App.  247,  72 
Am.  St.  Rep.  304. 

[r]     (App.  1906) 

A  complaint  in  supplementary  proceedings 
which  alleged  that  plaintiff  had  recovered  a 
judgment  in  a  justice's  court  against  defendant 
for  less  than  $50.  that  the  execution  issued  had 
been  returned  "No  property  found,"  that  anoth- 
er execution  issued  out  of  the  circuit  court  on 
the  transcript  and  judgment  being  filed  therein 
had  been  returned  unsatisfied,  that  a  third  per- 
son was  indebted  on  account  of  wages  to  de- 
fendant, that  defendant  had  no  other  property, 
and  that  the  judgment  was  founded  on  defend- 
ant's failure  to  pay  commutation,  as  provided 
by  Bums'  Ann.  St.  1901,  §  6825,  and  was  with- 
out right  of  exemption,  stated  a  cause  of  action 
under  sections  827,  831,  authorizing  a  judg- 
ment creditor  on  the  return  of  an  execution  un- 
satisfied to  require  a  judgment  debtor  and  a 
third  person  indebted  to  him  to  answer,  and 
the  allegation  that  the  debtor  unjustly  and 
wrongfully  refused  to  apply  the  wages  to  the 
satisfaction  of  the  judgment,  essential  under 
section  828.  was  surplusage.— Hobbs  v.  Town 
of  Eaton,  78  N.  E.  333,  3S  Ind.  App.  628. 


Fob  Cases  fbom  Otheb  States, 

See   21    Cent.    Dig.    Execution,   ff  irjo, 
1131-1135. 

§  301.  Modiflcation  or  TAoation  of  ordert 
or  prooeedinss. 

[a]     (Sup.  1887) 

In  the  absence  of  statutory  provisions  to 
the  contrary,  where  a  writ  or  order  can  only 
be  issued  upon  affidavit  or  verified  complaint, 
a  motion  to  quash  the  writ  or  order  will  call 
in  question  the  sufficiency  of  the  affidavit; 
but  the  statute  must  be  followed,  and  as  the 
statute  (Rev.  St.  1881,  §  822)  governing  pro- 
ceedings supplementary  to  execution  provides 
that  **the  sufficiency  of  the  order,  and  of  the 
affidavit  first  filed  by  the  plaintiff,  may  be  test- 
ed by  demurrer,  or  motion  to  dismiss  or  strike 
out,"  their  sufficiency  cannot,  in  such  cases, 
be  tested  by  motion  to  quash  the  writ  and  or- 
der.—Hutchinson  V.  Trauerman,  112  Ind.  21, 
13  N.  E.  412. 

For  Cases  fbom  Otheb  States, 

See   21    Cent.    Dig.    Execution,   f|  1142, 

1143,  1145. 
See,  also,  17  Cyc.  pp.  1435-1437. 

§  302.  Dismissal  of  prooeedings. 
[a]      (Sup.  1868) 

Under  2  Gav.  &  H.  St  p.  261,  requirinjr 
an  affidavit  in  proceedings  supplementary  to 
execution  that  a  judgment  had  been  recovered 
and  execution  issued  and  returned  nulla  bona, 
a  proceeding  without  such  affidavit  should  be 
dismissed.— Mason  v.  Weston,  29  Ind.  561. 

Fob  Cases  fbom  Otheb  States, 

See  21   Cent.   Dig.    Execution,    f§   1143- 
1145. 

S  304.  Prooeedincs  on  eicaminatioii. 

Answer  as  admission,  see  Evidence,  f  227. 

[a]      (Sup.  1S87) 

The  modes  of  procedure  and  rules  of  prac- 
tice prescribed  by  the  Civil  Code  in  civil  ac- 
tions are  applicable  in  proceedings  supplemen- 
tary to  execution,  except  where  the  statute  au- 
thorizing and  regulating  such  proceedings  has 
expressly  or  by  fair  construction  prescril»ed  a 
different  mode  of  procedure  or  practice  there- 
for.—Hutchinson  V.  Trauerman,  13  X.  E.  412, 
112  Ind.  21. 

Fob  Cases  fbom  Otheb  States, 

See  21   Cent.    Dig.    Execution,   |i  1147- 

1155. 
See,  also,  17  Cyc.  pp.  1437-1443. 

§  307.  »—   Soope  of  inqulrj* 
[a]      (Sup.  1867) 

In  proceedings  supplementary  to  execudon„ 
the  court  has  no  power  to  adjudicate  and  set- 
tle controverted  questions  of  right  between  tbe 
judgment  debtor  and  third  parties,  nor  to  set 
aside  a  sale  or  conveyance  of  property  by  the 
debtor  on  the  ground  of  fraud. — Burt  v.  Hoet- 
tinger,  28  Ind.  214. 
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[b]  (Sup.  1889) 

Where  the  person  summoned  sets  up  own- 
ership in  another,  it  is  proper  to  try  and  deter- 
mine the  question  of  ownership.— Burliett  v. 
Bowen,  118  Ind.  379,  21  N.  B.  38. 

[c]  (Sup.  1890) 

Questions  asked  a  judgment  debtor,  as  to 
what  he  had  done  with  the  proceeds  of  certain 
property  disposed  of  by  him,  are  proper;  but 
questions  as  to  what  property  his  son  had 
other  than  that  he  had  given  him,  and  as  to 
what  the  son  paid  and  received  in  transactions 
with  other  persons,  are  properly  excluded. — 
Comstock  V.  Grindle,  121  Ind.  459,  23  N.  B. 
494. 

[d]  (App.  1906) 

A  supplementary  proceeding  is  an  inde- 
pendent action  in  no  way  affecting  the  merits 
of  the  action  in  which  the  original  judgment 
was  rendered,  and  any  evidence  affecting  the 
original  judgment  is  inadmissible.— Hobbs  v. 
Town  of  Eaton,  78  N.  E.  333,  38  Ind.  App. 
628. 

Fob  Cases  fbom  Other  States, 

See   21    Cent.    Dig.    Execution,   §§   1137, 

1149. 
See,  also,  17  Cyc.  pp.  1440-1442. 

I  308.  — •  Condvct  of  examination. 

Pleadings  and  affidavits  as  evidence,  see  ante, 

§§  377,  387. 
Variance    between    pleadings    and    proofs,    see 

ante,  §§  377,  387. 

[a]  (Sop.  1861) 

In  proceedings  against  debtors  of  the  judg- 
ment debtor,  where  the  issuance  of  execut'on 
is  put  in  issue,  it  must  be  proved. — Chandler 
V.  Caldwell,  17  Ind.  256;  Same  v.  Davis,  Id. 
2G2. 

[b]  (Sap.  1864) 

It  is  doubtful  whether  2  Gav.  &  H.  Rev. 
St.  p.  2G1,  §  522,  requiring  other  persons  in 
supplemental  proceedings  to  answer  touching 
the  property  of  the  debtor,  contemplates  the 
formation  of  issues  in  supplemental  proceedings 
as  in  ordinary  cases. — Cooke  v.  Ross,  22  Ind. 
157. 

[c]  (Sop.  1880) 

A  judgment  debtor  who  admits  by  his 
pleadings  in  supplementary  proceedings  that 
money  was  realized  by  a  partition  sale  of 
premises  in  which  he  was  interested  has  the 
burden  of  showing  what  disposition  was  made 
of  the  proceeds  of  such  sale. — Sherman  v.  Car- 
yill,  73  Ind.  126. 

[d]  (Sop.  1882) 

In  proceedings  supplementary  to  execution, 
where  the  complaint  shows  that,  upon  the  fil- 
ing of  a  transcript  of  a  justice's  judgment  and 
an  affidavit  by  the  plaintiff,  the  clerk  of  the 
supreme  court  issued  an  execution  to  the  sher- 
iff, it  will  be  presumed  that  the  clerk  had  re- 
ceived a   certificate   from   the  justice  showing 


that  an  execution  had  been  issued  upon  the 
judgment  to  the  proper  constable  and  returned 
nulla  bona,  as  required  by  Code,  §  541.— Fowl- 
er V.  Griffin,  83  Ind.  297. 

[«]     <Sap.  1882) 

In  an  action  by  heirs  of  a  deceased  judg- 
ment creditor  to  subject  to  the  judgment  an  in- 
terest in  another  decedent's  estate,  on  the 
ground  that  such  interest  was  assigned  to  the 
judgment  debtor,  the  burden  is  on  them  to 
show  such  assignment. — ^Fowler  v.  Hobbs,  86 
Ind.  131. 

[f]  (Sop.  1882) 

Where,  in  proceedings  supplementary  to 
execution,  the  issue  tendered  by  the  plaintiff 
was  that  the  money  belonged  to  the  judgment 
debtor,  and  was  subject  to  seizure  to  pay  the 
plaintiff's  claim,  and  the  debtor  had  no  right 
to  claim  it  as  exempt  from  execution,  as  he 
was  not  a  resident  householder,  it  was  not  er- 
ror to  exclude  evidence  that  an  assignment  of 
the  property  by  the  debtor  was  fraudulent. — 
Lowry  v.  McAlister,  86  Ind.  543. 

In  proceedings  supplementary  to  execution, 
the  execution  plaintiff  must  affirmatively  show 
that  the  property  sought  to  be  reached  is 
subject  to  execution.— Id. 

[g]  (Sup.  1884) 

In  supplementary  proceedings,  trials  ei- 
ther of  law  or  fact  may  be  had,  and,  if  so  had, 
error  occurring  therein  must  be  saved  and  pre- 
sented in  and  by  the  record,  in  the  same  man- 
ner as  in  any  other  civil  action. — Kissell  v.  An- 
derson, 73  Ind.  485. 

[h]      (Sop.  1884) 

Under  an  affidavit  in  supplementary  pro- 
ceedings that  A.  was  indebted  to  the  judgment 
debtor  in  the  value  of  lands  conveyed  by  the 
latter  to  the  former,  proof  that  the  conveyance 
was  in  consideration  of  A.'s  agreement  to  sup- 
port the  debtor  during  life,  and  pay  certain 
other  debts  of-  his,  did  not  show  that  A.  was 
indebted  to  the  value  of  the  lands. — Pounds  v. 
Chatham,  96  Ind.  342. 

[1]  (Sop.  1886) 
Upon  a  proceeding  supplementary  to  ex- 
ecution, the  party  prosecuting  the  proceeding 
is  not  concluded  by  the  evidence  of  the  defend- 
ant that  he  is  a  householder  and  has  no  prop- 
erty subject  to  execution,  and  it  is  error  for  the 
court  to  refuse  to  hear  evidence  to  the  contra- 
ry.—Bipus  V.  Deer,  100  Ind.  135,  5  N.  E.  894. 

0]     (Sup.  1887) 

The  trial  court  is  not  obliged  to  make  a 
special  finding  of  facts,  and  state  its  conclu- 
sions of  law,  upon  request  of  a  party,  in  pro- 
ceedings supplementary  to  execution.— -Hutchin- 
son V.  Trauerman,  112  Ind.  21,  13  N.  E.  412. 

Where  the  evidence  does  not  even  tend 
to  sustain  the  decision  and  order  of  the  trial 
court  on  every  material  point,  in  a  proceeding 
supplementary  to  execution,  the  judgment  will 
be  reversed  on  appeal. — Id. 
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[k]     (Sup.  1S90) 

Deeds  and  mortgages  executed  by  the 
judgment  debtor  to  various  parties  are  imma- 
terial, as  the  judgment  creditors  can  inquire  of 
the  debtor  about  the  different  transactions  to 
which  said  instruments  related. — Comstock  v. 
<irindle,  121  Ind.  459,  23  N.  B.  494. 

In  supplementary  proceeding,  it  is  not  nec- 
essary to  show  what  is  expected  to  be  proved 
by  a  question  in  order  to  raise  the  question  of 
its  admissibility,  as  the  very  nature  of  the  pro- 
ceeding is  to  obtain  information  from  the  ad- 
verse party,  the  character  of  which  is  unknown 
to  the  party  making  the  examination.— Id. 

[1]  (App.  1892) 
As  the  hearing  is  required  by  law  to  be 
summary,  and  the  character  of  the  judgment 
expressly  prescribed,  special  findings  are  not 
authorized,  and,  if  made,  will  be  treated  as  a 
general  finding. — Balz  v.  Bennighof,  5  Ind. 
App.  522,  32  N.  E.  595. 

.Fob  Cases  from  Other  States, 

See   21   Cent.   Dig.    Execution,   ||   1150- 
1152,  1155. 

§  402.   Order  for  paymont  or  dellTory  of 
property. 

Appealability,  see  Appeal  and  Error,  $  73. 
Findings,  see  ante,  §  398. 

[a]  (Sup.  1859) 

Where  an  execution  creditor  attempted  to 
reach  accounts  due  his  debtor  by  proceedings 
under  2  Rev.  St.  p.  152,  but  failed  to  file  the 
affidavit  required  in  order  to  bring  in  the  debt- 
or's debtor,  it  was  error  for  the  court  to  order 
defendant,  to  deliver  the  claims  and  demands 
to  be  sold  on  execution,  and  that  he  be  en- 
joined from  collecting  the  same.— Brisco  v.  As- 
key,  12  Ind.  6G6;  (1861)  Chandler  v.  Keaton, 
17  Ind.  215. 

[b]  (Sup.  1S61) 

In  proceedings  in  aid  of  execution  against 
A.,  6.,  and  C,  alleging  the  issue  of  an  execu- 
tion on  a  judgment  against  A.,  and  that  B. 
and  C.  had  in  their  hands  personal  property 
belonging  to  A.  with  which  the  judgment  might 
be  paid,  the  court  found  that  B.  and  C.  had  in 
their  hands  choses  in  action  belonging  to  A. 
sufficient  to  pay  the  plaintiff^s  judgment,  and 
ordered  that  they  deliver  over  to  the  sheriff 
notes  and  accounts  sufficient  to  pay  the  same. 
Held  that,  the  accounts  not  being  subject  to 
sale  on  execution  without  the  consent  of  the 
debtor,  the  order  directing  their  delivery  to  the 
sheriff,  to  be  applied  on  the  execution,  was  un- 
authorized.—Chandler  V.  Caldwell,  17  Ind.  256; 
Same  v.  Davis,  Id.  262. 

[c]  (Sap.  1865) 

A  person,  on  being  summoned  in  supple- 
mentary proceedings  to  answer  as  to  an  in- 
debtedness to  the  execution  debtor,  testified 
that  he  had  executed  certain  notes  to  the  lat- 
ter, which  had  been  assigned  to  other  parties 
ly   the  debtor.     Held^   that  an  order  directing 


the  payment  of  the  money  due  on  the  notes  in- 
to court  was  erroneous.— McKuight  v.  Knisely, 
25  Ind.  336.  87  Am.  Dec.  364. 

[d]     (Sap.  1867) 

Where,  in  proceedings  supplementary  to 
execution,  two  persons  were  summoned  as  debt- 
ors of  the  judgment  debtor,  one  of  whom  de- 
nied without  oath,  and  the  other  denied  under 
oath,  and  subsequently  received  money  owing  to 
the  debtor  from  him  who  took  no  oath,  an  or- 
der that  the  money  so  received  be  paid  to  the 
creditor,  with  costs,  was  enforceable,  being  a 
substantial  compliance  with  2  Gav.  &  H.  St. 
p.  261,  S  522  et  seq.,  providing  that  in  such 
proceedings  the  court  may  order  any  property 
of  the  debtor,  not  exempt,  in  the  hands  of  him- 
self or  any  other  person,  to  be  applied  to  the 
judgment.— De van  v.  Ellis,  29  Ind.  72. 

•     [e]      (Sap.  1878) 

In  supplementary  proceedings  to  recover 
property  assigned  by  the  judgment  debtor  by 
an  instrument  void  as  to  the  judgment  credi- 
tor, it  is  proper  to  render  judgment  requiring 
the  assignees  as  individuals  to  pay  the  money 
into  court  for  the  benefit  of  the  creditors.  It 
is  not  necessary  to  render  judgment  against 
the  assignees  as  trustees.- £iden  v.  Everson,  65 
Ind.  113. 

[f]     (App.  1906) 

In  proceedings  supplementary  to  execution 
issued  under  a  commutation  money  judgment, 
the  complaint  alleged  that  a  third  person  was 
indebted  to  the  debtor  on  account  of  wages  in 
the  sum  of  $40,  and  that  the  debtor  had  no 
other  property.  The  evidence  showed  that  the 
third  person  had  in  its  possession  property  be- 
longing to  the  debtor,  which  property  was  not 
by  the  terms  of  the  original  judgment  exempt 
from  its  payment.  Held,  that  a  decision  order- 
ing the  application  of  the  wages  to  the  judg- 
ment was  not  contrary  to  law.— Hobbs  v.  Town 
of  Eaton,  78  N.  E.  333,  38  Ind.  App.  628. 

Fob  Cases  from  Other  States, 

See  21  Cent.   Dig.   Execution,  {{   1156- 

1159. 
See,  also,  17  Cyc  pp.  1444-1451. 

§  403.  Actions  by  creditors  or  oflloers. 

By  receivers,  see  post,  f  411. 

Finding  in  supplementary  proceedings,  see  ante, 
§  3d8. 

Jurisdiction  and  venue  of  supplementary  pro- 
ceedings, see  ante,  S  371. 

Parties  and  pleadings  in  supplementary  pro- 
ceedings, see  ante,  §§  377,  387. 

Trial  and  evidence  in  supplementary  proceed- 
ings, see  ante,  §  398. 

[a]  (Sup.  1859) 
2  Rev.  St.  p.  152,  providing  that,  on  proof 
by  affidavit  that  any  person  or  corporation  has 
property  of  a  judgment  debtor  or  is  indebted  to 
him  in  any  amount,  such  person  may  be  requir- 
ed to  appear  and  answer  in  proceedings  supple- 
mentary to  execution,  and  that  the  court  may 
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order  any  property  of  the  judgment  debtor  or 
any  debt  due  to  him  to  be  applied  to  the  sat- 
isfaction of  the  judgment,  and  authorizing  the 
court  to  restrain  any  transfers  of  the  judgment 
debtor^s  property,  does  not  entitle  plaintiff  to 
bring  an  action  under  such  statute  to  set 
aside  a  sale  made  at  the  instance  of  anoth- 
er creditor  as  illegal,  since  such  a  case  is  not 
within  the  statute.— Witherow  v.  Higgins,  13 
Ind.  440. 

Fob  Cases  from  Other  States, 

See  21  Cent.   Dig.    Execution,   $§   1131- 
1140. 

S  404.  ReoeiTers. 

Fob  Cases  from  Other  States, 

See  21  Cent.    Dig.   Execution,   §S   1160- 

1191. 
See,  also,  17  Cyc.  pp.  1451-1473. 

1411.  Aotlons. 

[a]  (Sop.  1880) 
A  party  who  is  appointed  receiver  of  a 
railroad  company,  on  the  application  of  one  of 
its  judgment  creditors,  in  proceedings  supple- 
mentary to  execution,  cannot  sue  in  his  own 
name  on  a  note  belonging  to  said  company,  un- 
less he  shows  that  he  is  so  authorized  by  the 
order  appointing  him.— Garver  v.  Kent,  70  Ind. 
428;  Moriarty  v.  Same,  71  Ind.  001;  Harrell 
V.  Same,  Id.  G02. 

For  Cases  from  Other  States, 

See  21   Cent.    Dig.    Execution,   §§  1183- 

1190;    24   Cent.    Dig.    Fraud.    Conv.    S 

649. 
See,  also,  17  Cyc.  pp.  1466-1473. 

I  413.   Iiien  or  other  rights  aeqvired  by 
prooeedinss. 

[a]  (Sup.  1860) 

Where,  pending  supplementary  proceed- 
ings, and  while  a  demurrer  to  the  complaint 
was  in  dispute,  the  execution  debtors  made  a 
joint  assignment,  the  creditors,  by  instituting 
the  proceedings,  acquired  a  lien  on  the  funds 
sought  to  be  reached  which  defendants  could  not 
devest  by  making  the  assignment. — Graydon  v. 
Barlow,  15  Ind.  107. 

[b]  (Sup.  1864) 

Creditors,  who  regularly  institute  supple- 
mentary proceedings,  acquire  a  lien  on  the 
claim  intended  to  be  reached  from  the  time  of 
the  service  of  process  on  the  defendant,  and  the 
Hubsequent  assignment  of  the  claim  does  not 
devest  that  lien;  nor  is  it  devested  by  a  subse- 
quent amendment  of  the  original  affidavit. — 
Cooke  V.  Ross,  22  Ind.  157. 

[c]  (Sup.  1865) 

A.  being  summoned,  in  a  proceeding  supple- 
mentary to  execution,  to  answer  as  to  an  al- 
leged indebtedness  to  the  execution  defendant, 
it  appeared  that  he  had  executed  certain  prom- 
issory notes  to  the  latter,  payable  at  a  bank  in 


this  state,  which  had  been  assigned  to  other 
parties  before  the  commencement  of  the  pro- 
ceedings in  payment  of  pre-existing  debts.  The 
court  directed  that  the  money  due  upon  the 
notes  should  be  paid  into  court,  and  that  the 
assignees  should  be  made  parties  to  try  the 
question  whether  they  were  holders  of  the  pa- 
per in  good  faith.  Held  that,  where  commer- 
cial paper  is  received  in  payment  and  extin- 
guishment of  a  pre-existing  debt,  the  holder  is 
entitled  to  protection,  and  that  the  order  of 
the  court  directing  the  assignees  of  the  notes  to 
be  made  parties  was  not  authorized  by  tiie  stat- 
ute.—McKnight  v.  Knisely,  25  Ind.  336,  87  Am. 
Dec.  «64. 

[d]     (Sop.  1872) 

If,  after  service  of  the  notice  of  proceed- 
ings supplementary  to  execution  upon  one  in- 
debted to  the  execution  defendant,  and  before 
service  upon  the  defendant  himself  the  latter 
assigns  the  claim  held  by  him,  no  lien  is  ac- 
quired thereon  by  the  proceeding. — Hoadley  v. 
Caywood,  40  Ind.  239. 

For  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  S  1192. 
See,  also.  17  Cyc.  pp.  1485-1486;    note,  3 
L.  R.  A.  (N.  S.)  123. 

§  414.  Iiiens  and  olaims  of  third  persons. 
[a]  (Sap.  1890) 
In  proceedings  supplementary  to  execution, 
parties  may  be  brought  in  by  proper  pleadings, 
and  required  to  answer  in  respect  to  any  inter- 
est or  conflicting  claim  which  they  may  have 
or  assert  to  the  property  or  indebtednss  due  to 
execution  defendant  which  is  sought  to  be 
reached.— American  White  Bronze  Co.  v.  Clark, 
23  N.  E.  855,  123  Ind.  230. 

For  Cases  erom  Other  States, 

See    21   Cent.    Dig.    Execution,    S    1193; 

4  Cent.  Dig.  Assign.  §  154. 
See,  also,  17  Cyc.  p.  1486. 

§416.  Disobedienoe  to  order  or  subpoena 
as  oontempt. 

Persons  liable  in  general,  see  Contempt,  §  29. 

For  Cases  from  Other  States, 

See   21    Cent.    Dig.    Execution,   §|   1195- 

1204. 
See,  also,   17  Cyc.   pp.  1473-1481. 

XI.  EXECUTION   AGAINST  THE 
PERSON. 

Habeas  corpus  to  procure  discharge,  see  Habe- 
as (!:oRPU8,  S  33. 

Imprisonment  for  debt,  see  Constitutional 
Law,  §  83. 

In  justice's  court,  see  Justices  of  the  Peace, 
S  135. 

Of  defendant,  in  bastardy  proceedings,  see 
Bastards,    |   83. 
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§  421.  Nature  and  purpose  of  i^medy. 
[a]    (Sup.  1887) 

Proceedings  for  an  execution  against  the 
body  are  a  "civil  action,"  within  the  meaning  of 
the  Code.— Baker  v.  State  ex  rel.  Mills,  109 
Ind.  47,  9  N.  E.  711. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.    Dig.   Execution,  S  1207. 
See,  also,  17  Cyc.  p.  1490. 

§  422.  CoBfltitutlonal  and  statutory  pro- 
Tislons. 

[a]     (Sup.  1881) 

So  far  as  it  relates  to  judgments  entered 
and  replevied  before  it  took  effect.  Act  April  15, 
1881,  §§  1,  2,  providing  for  the  collection  of 
judgments  for  fines  and  forfeitures  by  execu- 
tion, and  the  imprisonment  of  the  defendant 
upon  the  expiration  of  the  stay  secured  to  him 
by  the  entry  of  replevin  bail,  are  unconstitu- 
tional, as  attempting  to  restore  a  right  to  im- 
prison where  the  same  had  been  fully  termi- 
nated by  the  entry  of  replevin  bail.— Dincker- 
locker  v.  Marsh,  75  Ind.  548. 

Fob  Cases  from  Other  States, 

See  21  Cent.  Dig.  Execution,  §  1208. 
See,  also,  17  Cyc.  pp.  1490,  1491. 

§  426.   Previous  issue  and  return  of  ex- 
ecution against  property. 

[a]  (Sup.  1822) 

Where,  after  a  judgment  creditor  issued  a 
fi.  fa.  against  defendant  on  a  replevin  bond, 
and  it  was  returned,  **Xo  goods  and  chattels, 
and  not  levied  on  real  estate  by  order  of  plain- 
tiff's attorney,"  plaintiff  had  a  right  to  issue  a 
ca.  sa.  against  defendant,  since  plaintiff  may 
sue  out  one  form  of  writ,  and  abandon  it,  and 
sue  out  another  of  a  different  sort,  if  he  so 
elects.— Steele  v.  Murray,  1  Blackf.  179. 

[b]  (Sop.  1832) 

A  onpias  ad  satisfaciendum  cannot  be  issu- 
ed by  the  clerk  of  a  circuit  court  unless  a 
fieri  facias  be  first  issued  and  returned  nulla 
bona,  or  an  affidavit  be  made  by  the  plaintiff 
that  the  debtor  is  about  to  leave  the  state,  etc. 
— Gwinn  v.  Hubbard,  3  Blackf.  14. 

Fob  Cases  from  Other  States, 

See  21  Cent.   Dig.  Execution,  §  1211. 
See,  also,  17  Cyc.  p.  1504. 

§  433.   Proceedings  to  procure. 

Invalid  writ  as  consideration  for  prison  limits 
bond,  see  post,   $  448. 

[a]  (Sop.  1887) 
An  execution  against  the  body  impliedly 
allowed  by  Const,  art.  1,  $  22,  which  prohibits 
imprisonment  for  debt  except  in  cases  of  fraud, 
is  an  extraordinary  remedy;  and,  where  it  is 
resorted  to,  the  affidavit  or  verified  complaint 
should  show  that  the  amount  due  upon  the 
judgment  cannot  be  collected  by  an  ordinary 
execution    against    the   property    of    the    judg- 


ment debtor.— Baker  v.  State  ex  rel.  Mills,  109 
Ind.  47,  9  N.  E.  711. 

Fob  Cases  from  Other  States, 

See  21  Cent.   Dig.    Execution,  fi  1232- 

1236. 
See,  also,  17  Cyc.  pp.  1505-1508. 

§  444.  Return. 
Xa]      (Sup.  1843) 

In  debt  on  a  sheriflTs  bond  for  an  escape 
on  execution,  parol  evidence  is  inadmissible  to 
contradict  the  sheriflTs  return.— Lines  v.  State 
ex  rel.  Jones,  6  Blackf.  464. 

In  debt  on  a  sheriflf's  bond  for  an  escape 
on  execution,  the  sheriff  cannot  be  permitted  to 
amend  his  return  after  the  plaintiffs  testimony 
had  closed,  and  a  witness  had  been  examined 
by  the  defendant— Id. 

Fob  Cases  fbom  Otheb  States, 

See   21   Cent.    Dig.   Execution,   SS   125G- 

1259. 
See,  also,  17  Cyc.  pp.  1518,  1519. 

§  446.  DiscliarKe  on  consent  of  creditor^ 
[a]     (Sop.  1843) 

A  defendant  in  custody  on  a  capias  ad 
satisfaciendum  may  be  discharged  without 
prejudice,  under  Act  1841,  by  the  attorney  at 
law  for  plaintiff.- Neflf  v.  Powell,  6  Blackf. 
420. 

Fob  Cases  from  Other  States, 

See  21   Cei^t.   Dig.    Execution,   SS   1265- 

126a 
See,  also,  17  Cyc.  p.  1521. 

§  448.   Disoharso  on  prison  limits  bond. 

Liabilities  on  bonds,  see  post,  S  453. 

[a]  (Sap.  1836) 

A  bond  for  the  limits,  although  insufficient 
as  a  statute  bond,  may  be  good  at  common 
law— Spader  v.   Frost,  4  Blackf.   190. 

Though  the  condition  of  a  bond  for  the 
prison  limits  jloes  not  contain  a  recital  of  the 
matters  which  led  to  its  execution,  and  which 
shows  a  connection  between  it  and  the  obli- 
gee, and  thus  fails  to  show  consideration,  the 
bond  may  still  be  sued  on,  and  the  omission  be 
supplied  by   averments.— Id. 

[b]  (Sap.  1845) 

Where  a  debtor  was  arrested  on  an  inval- 
id writ,  a  bond  executed  by  him  for  prison 
limits  was  without  consideration. — Gresham  v. 
Bowen,  7  Blackf.  423. 

Fob  Cases  from  Other  States, 

See  21   C^ent.    Dig.    Execution,   S§   1275- 

128(^». 
See,  also,  17  Cyc.  pp.  1531-1541. 

I  440.  Disoharse  on  bond  to  proceed  mn- 
der  insolTcnt  laws. 

[a]     (Sap.  1842) 

A  debtor  on  the  prison  limits  has  the  same 
right  to  apply  for  the  benefit  of  the  insolvent 
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act  as  if  he  were  in  close  confinement.— Bab- 
cock  V.  Cummins,  6  Blackf.  206. 

For  Cases  from  Otiieb  States, 

See  21  Cent.   Dig.   Execution,  {§   1287- 

1201. 
See,  also,  17  Cyc.  pp.  1523,  1525. 

f  450.  Discharc^  on  rarrendor  of  or  dis- 
olosnre  as  to  property. 

[a]    (Sup.  1853) 

Under  Rev.  St.  1843,  providing  that  the 
magistrate  can  discharge  an  insolvent,  where 
the  person  is  actually  imprisoned  on  such  ar- 
rest, the  actual  imprisonment  means  confine- 
ment in  the  jail  proper,  as  distinguished  from 
^*pri8on  limits";  hence  a  person  not  actually 
in  the  jail  is  not  entitled  to  be  discharged  by 
a  magistrate.— Wendover  v.  Tucker,  4  Ind.  381. 

There  are  but  two  cases  under  Rev.  St 
1843  in  which  a  magistrate  can  discharge  an  in- 
solvent: (1)  Where  a  person  taken  on  a  ca.  sa. 
is  in  the  hands  of  the  officer  making  the  arrest. 
(2)  Where  the  person  is  actually  imprisoned  in 
jail  on  such  arrest.— Id. 

Fob  Cases  from  Other  States, 

See  21   Cent.   Dig.   Ehcecution,  SS  1292- 

1305. 
See,  also,  17  Cyc.  pp.  1526-1531. 

1 451.  Disoluurso  of  poor  dobtors. 

Effect  as  discharging  judgment,  see  Judgment, 
f  890. 

For  Cases  fbom  Other  States, 

See  21   Cent.   Dig.   Execution,   SS  1306- 

1361. 
See,  also,  17  Cyc  pp.  1541-1567. 

I  452.  Rearrest. 

[a]  (Sup.  1856) 

The  illegal  discharge  of  a  prisoner  arrest- 
ed on  ca.  sa.  amounts  only  to  an  escape,  and  the 
defendant  may  be  arrested  on  tJie  same  or  an- 
other execution.— Freeman  v.  Smith,  7  Ind. 
582. 

[b]  (Sup.  1871) 

Where  a  creditor  has  obtained  a  judgment 
against  the  sheriff,  on  his  bond,  for  the  escape 
of  a  judgment  debtor  without  his  consent,  but 
such  judgment  has  not  been  paid,  the  debtor 
cannot  be  rearrested  and  imprisoned,  under  the 
statute,  after  the  expiration  of  three  months.— 
Ex  parte  Voltz,  37  Ind.  175,  10  Am.  Rep.  86. 

[e]     (Sup.  1871) 

Where  a  defendant  in  bastardy  is  adjudged 
to  pay  a  certain  sum,  and  was  committed  for 
failure  to  pay  the  sum,  and  escapes  from  the 
jail  without  the  sheriff's  consent,  and  the  sher- 
iff, on  being  sued  for  the  escape,  suffers  judg- 
ment and  pays  the  amount,  he  may  again  ar- 
rest the  defendant  and  hold  him  in  jail  in  ex- 
ecution on  the  original  judgment— Ex  parte 
Voltz,  37  Ind.  237. 


For  Cases  from  Other  States, 

See  21    Cent.   Dig.    Execution,   |§   1362, 

1363. 
See,  also,  17  Cyc.  pp.  1568,  1569. 

§  453.   Liabilities    on    bonds,    undertak- 
ing, or  reoognisanoes. 

Validity  of  bond,  see  ante,  S  448. 

£a]    (Sup.  1834) 

A  declaration  on  a  bond  for  the  prison  lim- 
its given  on  a  capias,  averring  breach  of  the 
condition  of  the  bond,  must  also  allege  the  ex- 
istence of  the  judgment  and  execution  under 
which  the  bond  was  given*— Martin  v.  Kennard, 
3  Blackf.  430. 

[b]  (Sap.  1836) 

If  an  execution  debtor  escape  from  prison 
bounds,  the  bond  for  the  limits  is  forfeited; 
and  his  subsequent  voluntary  return  to  the 
bounds  before  commencement*  of  suit  is  no  de- 
fense to  it.— Spader  v.  Frost,  4  Blackf.  190. 

It  is  a  good  defense  to  an  action  for  the 
breach  of  a  bond  for  prison  limits  that  the  exe- 
cution debtor  left  the  bounds  with  the  previ- 
ous consent  and  license  of  plaintiff.— Id. 

In  an  action  on  a  bond  for  the  prison 
limits,  a  replication  setting  out  the  condition 
of  the  bond,  etc.,  should  aver  the  existence  of 
a  judgment  on  which  the  execution  issued,  and 
it  should  conclude  with  a  verification.— Id. 

In  an  action  on  a  bond  for  the  prison  lim- 
its, in  case  of  an  escape,  the  measure  of  dam- 
ages is  the  amount  of  the  debt  for  which  the 
debtor  was  committed,  together  with  interest 
and  costs.— Id. 

[c]  (Sup.  1841) 

The  surety  in  a  bond  for  the  prison  limits 
cannot  surrender  his  principal,  who  has  escap- 
ed, in  discharge  of  the  condition  of  the  bond.— 
Buford  V.  Ganson,  5  Blackf.  585. 

W    (Sup.  1842) 

Where  a  bond  in  an  action  of  debt  was 
conditioned  that  the  principal  obligor  would 
continue  within  the  prison  limits  of  a  county 
which  bounded  on  the  Ohio  river,  where  the 
obligor  went  out  in  a  boat  one-third  way  across 
the  river,  he  was  guilty  of  a  breach  of  the 
bond,  since  the  boundary  of  such  a  county  is 
low-water  mark.— Cowden  v.  Kerr,  6  Blackf. 
280. 

[e]      (Sup.  1843) 

If,  in  a  suit  on  a  bond  for  the  prison  lim- 
its, the  alleged  breach  be  an  escape  before  the 
passage  of  Act  1^2  abolishing  imprisonment 
for  debt  a  plea  relying  on  that  act  is  bad.— 
Bo  wen  v.  Gresham,  6  Blackf.  452. 

The  declaration  on  a  bond  for  the  prison 
limits  described  the  judgment  under  which  the 
imprisonment  took  place  as  of  a  certain  date 
and  amount,  and  averred  that  the  judgment 
was  erroneously  recited  in  the  condition  of  the 
bond  as  of  a  different  date  and  amount,  setting 
them  out.     Held,  that  the  declaration  was  bad 
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on  general  demurrer,  bnt  that  euch  mistake  in 
the  recital  in  the  condition  of  the  bond  might 
be  corrected  by  a  court  of  chancery.— Id. 

The  declaration  in  a  suit  on  a  bond  for 
the  prison  limits,  in  the  condition  of  which 
bond  the  judgment  under  which  the  imprison- 
ment took  place  was  erroneously  recited  as  to 
date  and  amount,  may  describe  the  condition 
without  noticing  the  mistake  in  the  recital,  and 
defendants  will  be  estopped  from  showing  the 
judgment  to  be  different  from  that  recited.— Id. 

[f]     (Sup.  1863) 

It  is  a  breach  of  the  prison  limits  bond  to 
accept  and  act  on  a  magistrate's  discharge  on 
surrender  of  property.— Wendover  v.  Tucker,  4 
Ind.  381. 

Fob  Cases  fbom  Other  States, 

See  21   Cent.  Dig.   Execution,  {$  1364- 

1381. 
See,  also,  17  Cyc.  pp.  1525,  1535-1541. 

Xn.  WBONOFUL  EXECUTION. 

Liability  of  sheriff  or  constable,  see  Shebiffs 
AND  Constables,  SS  11(^113. 

S  454.  Natnre  and  s^oiuids  of  liability. 

Fob  Cases  fbom  Otheb  States, 

See   21  Cent.  Dig.   B:xecution,   $$  1382- 

1886. 
See,  also.  17  Cyc.  pp.  1570,  1571. 

1 455*  »—  In  seaeral. 

[a]  (fivp.  1859) 

Where  a  levy  waa  wrongfully  made  on 
part  of  a  lot  of  saw  logs,  which  were  sub- 
sequently sold  on  the  execution  without  dis- 
tinguishing which  part,  and  the  purchaser  nei- 
ther took  possession  nor  assumed  any  domin- 
ion or  control  over  the  property,  although  he 
gave  his  note  for  the  amount  of  the  sale,  which 
was  not  due  when  the  action  was  brought,  it 
was  held  that  trespass  would  not  lie  against  the 
officer  and  purchaser.— Conkey  v.  Amis,  13  Ind. 
260,  74  Am.   Dec.   251. 

[b]  (Sup.  1881) 

Where  personal  property  on  which  an  ex- 
ecution has  been  levied  is  replevied  from  the 
execution  creditor  and  officer  by  a  third  per- 
son, and  in  such  replevin  final  judgment  is 
rendered  in  favor  of  such  creditor  and  officer, 
and  thereupon  the  officer  sells  the  property  to 
satisfy  the  original  judgment,  the  third  per- 
son cannot  afterwards  maintain  an  action 
against  the  creditor  and  office^  for  a  wrongful 
sale,  since  the  fact  that  the  creditor  could 
have  execution  on  the  replevin  judgment  or  a 
remedy  on  the  replevin  bond  does  not  bar  his 
remedy  by  execution  of  the  original  judgment. 
—Dawson  v.  Sparks,  77  Ind.  88. 

[c]  (Sup.  1890) 

The  action  in  the  absence  of  malice  or 
want  of  probable  cause  against  a  plaintiff  who 


has  enforced  payment  of  an  erroneous  judgment 
is  not  founded  upon  any  supposed  wrong  that 
he  has  committed,  but  lies  to  compel  a  restitu- 
tion of  any  benefits  which  accrued  to  him,  on 
the  ground  that  in  equity  and  good  consdence 
he  ought,  after  the  reversal,  to  restore  to  the 
defendant  everything  of  value  which  he  received 
on  account  of  the  erroneous  judgment. — ^Thomp- 
son V.  Reasoner,  24  N.  E.  223,  122  Ind.  454,  7 
L.  R.  A.  495. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Ekecution,  S  ^'^^' 

{  462.  Persona  liable. 

[a]  (Sup.  1844) 
If  one  of  two  judgment  debtors,  who  knows 
the  judgment  has  been  paid,  procures  a  fi.  fa. 
to  issue  on  the  judgment,  and  assist  in  its  exe 
cution  on  the  other's  goods,  he  is  liable  in  tres- 
pass to  the  party  injured.— Glover  v.  Ilorton,  7 
Blackf.  295. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.   Dig.   Execution.  SI   138»« 

1393. 
See,  also,  17  Cyc  pp.  1572-1574. 

§463.  Aetioma. 

Fob  Cases  fbom  Otheb  States, 

See  21   Cent.    Dig.   Execution,    SS  1394- 

1406. 
See,  also,  17  Cyc.  pp.  1574-1579. 

I  466.  «—  Def  enaea. 

[a]  (Sup.  1877) 
In  an  action  by  an  execution  debtor, 
against  his  execution  creditor  and  a  constable, 
to  recover  damages  for  the  trespass  of  the 
latter  in  selling  the  goods  of  the  debtor,  with- 
out appraisement,  on  an  execution  in  Ulyot 
of  the  creditor,  on  a  judgment  against  the  debt- 
or  not  waiving  appraisement,  it  is  not  suffi- 
cient to  answer  that  such  judgment  had  been 
rendered  for  a  tort  committed  by  defendant.— 
Smith  y.  Davis,  58  Ind.  434. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  |  1396. 
See,  also,  17  Cyc.  p.  157a 

S470.  Pleadins. 

Filing  written  instruments  with  pleadings,  tee 
Pleading,  S  310. 

Fob  Cases  fbom  Otheb  States, 

See  21  Cent.  Dig.  Execution,  {  1400. 
See,  also,  17  Cyc.  p.  1576. 


1472.  — 

[a]     (Sap.  1880) 

Where  one  has  only  an  equity  of  re- 
demption in  mortgaged  chattels,  damages  re- 
coverable for  their  sale  under  execution  will 
not  be  more  than  nominal,  if  the  equity  is 
valueless.— Geisendorff  v.   Eagles,  70  Ind.  418. 
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[b]  (Snv  1882) 

Where  one  whose  personal  property  has 
been  sold  on  execution  obtains  a  reversal  of 
the  judgment,  in  his  action  against  the  judg- 
ment creditor  his  damages  will  not  be  restrict- 
ed to  the  amount  for  which  the  property  sold. 
He  may  recover  its  value.— Smith  v.  Zent,  83 
Ind.  86,  43  Am.  Rep.  61;  Zent  y.  Smith,  83 
Ind.  442. 

[c]  (Sup.  1882) 

In  such  case  plaintiff  is  also  entitled  to 
recover  costs  of  summoning  witnesses  to  prove 
the  value  of  such  property.— Zent  v.  Smith,  83 
Ind.  442. 


For  Cases  from  Other  States, 

See  21    Cent.    Dig.    Execution,    $S   1403, 

1404;    15  Cent.  Dig.  Damag.  $  204. 
See.  also,  17  Cyc.  pp.  1577-1579. 

EXECUTIVE  POWER. 

See — 

Constitutional  limitations.  Constitutional 
Law,   |§  76-80. 

Determination  of  existence  of  war  and  restora- 
tion of  peace.     War,  i  6. 

EXECUTOR  DE  SON  TORT. 


See    Executors 
538-544. 
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EXECUTORS  AND  ADMINISTRATORS. 

Scope-Note. 

[INCLUDES  general  administration  of  decedents'  estates  under  testamentary  or  Judi- 
cial appointment;  rights,  powers,  duties,  and  liabilities  of  executors  or  administrators 
In  respect  to  the  collection,  management,  and  disposition  of  their  testators'  or  intestates* 
estates ;  and  legal  proceedings  relating  thereto. 

[EXCLUDES  probate,  establishment,  interpretation,  and  effect  of  wills  (see  Wills) ;  tes- 
tamentary powers  and  trusts  (see  Powers;  Trusts) ;  rights  upon  distribution  of  intestates' 
estates  (see  Descent  and  Distribution) ;  administration  of  community  property  (see  Hm- 
hand  and  Wife) ;  settlement  of  partnership  affairs  by  surviving  partners  or  by  statutory 
partnership  administrators  (see  Partnership) ;  and  particular  rights  and  liabilities  of  dev- 
isees and  legatees  (see  Wills),  and  of  heirs  and  next  of  kin  (see  Descent  and  Distribution)^ 
For  complete  list  of  matters  excluded,  see  cross-references,  post] 

Analysis. 

I.  Administration  in  General. 

§    1.  Nature  of  the  trust. 

§    2.  What  law  governs. 

§    3.  Necessity  of  administration. 

§    4.  Fact  of  death. 

§    6.  Intermeddling  in  administration. 

II.  Appointment,  Qualification,  and  Tenure. 

§    8.  Jurisdiction  of  courts. 

§    9.  In  general. 

§  10.  Domicile  of  decedent 

§  11.  Existence  of  assets. 

§  12.  Situs  of  assets. 

§  13.  Particular  courts. 

§  14.  Appointment  of  executor. 

§  17.  Right  to  appointment  as  administrator, 

§  18.  Qualifications  of  administrator. 

§  20.  Proceedings  for  appointment. 

§  21.  Administrator  with  will  annexed. 

§  22.  Temporary  or  special  appointment. 

§  23.  Second  or  additional  appointment 

§  25.  Acceptance  and  oath  of  office. 

I  26.  Bond. 

§  27.  Issuance  of  letters. 

§  29.  Operation  and  effect  of  appointment. 

§  30.  Failure  to  qualify  or  act. 

§  31.  Termination  of  authority  in  general. 

§  32.  Revocation  of  letters. 

§  33.  Resignation  and  discharge. 

§35.  Removal. 

§  37.  Administrators  de  bonis  non. 

III.  Assets,  Appraisal,  and  Inventory. 

§  38.  Property  constituting  assets  in  general. 

§  39.  Real  property  and  estates  and  interests  therein. 

§  40.  Proceeds  of  sale  of  real  property. 

§  41.  Rents  and  profits. 

§  42.  Crops  and  products  of  land. 

§  43.  Personal  property  in  general. 

§  44.  Interests  in  partnerships. 

§45.  Trust  estates  and  other  equitable  estates  and  interests. 
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III.  Assets,  Appraisal,  and  Inventory — Continued. 

§  46.  Interests  under  insurance  policies. 
§  47.  Legacies  and  distributive  shares. 
§  48.  Debts  and  rights  of  action. 

§  49.  In  general. 

§  62.  Evidence  of  indebtedness. 

§  64.  Ownership  of  property  at  time  of  death. 

§  66.  Property  disposed  of  by  decedent. 

§  57.  Property  fraudulently  conveyed. 

§  69.  Evidence  of  ownership. 

§  62.  Appraisal  and  inventory. 

§  63.  Necessity  and  purpose. 

§  66.  Property  to  be  included. 

§  72.  Operation  and  effect. 

IV.  Collection  and  Management  of  Estate. 

(A)  In  General. 

§  74.  Representation  of  decedent. 

§  76.  Jurisdiction  of  courts. 

§  77.  Powers  before  issue  of  letters  or  qualification. 

§  81.  Execution  of  provisions  of  will  in  general. 

§  82.  Instructions  of  court. 

§  83.  Discovery  and  collection  of  assets. 

§85.  Proceedings  for  discovery  of  assets. 

§  86.  Collection  and  protection  of  assets  in  general. 

§  87.  Compromise  or  release  of  claims. 

§  89.  Failure  to  collect. 

§  90.  Custody  and  management  of  estate. 

§  91.  In  general. 

§  92.  Performance  of  decedent's  obligations. 

§  93.  Continuance  of  decedent's  business. 

§94.  Partnership. 
§  95.  Contracts. 

§  96.  In  general. 

§  97.  Services. 

§  99.  Bills  and  notes. 

8  100.  Guaranty  or  suretyship. 

1 104.  Interest  on  funds  of  estate. 

§  105.  Deposits. 

§106.  Loans. 

§  108.  Expenditures. 

§  109.  In  general. 

§  111.  Counsel  fees  and  costs. 

1 113.  Confession  of  judgment 

§  114.  Estoppel. 

§  115.  Individual  interest  in  transactions. 

§  117.  Waste,  conversion,  or  embezzlement  of  assets. 

§  118.  Loss  of  assets. 

§  119.  Torts. 

§  120.  Administrators  de  bonis  non. 

§  121.  Administrators  with  will  annexed. 

§122.  Temporary  or  special  administrators. 

§  123.  Coexecutors  and  coadministrators. 

§  124.  Joint  or  several  authority. 

§  125.  Joint  or  several  liability. 

§  128.  Representatives  of  deceased  executors  or  administrators. 

(B)  Real  Property  and  Interests  Therein. 

§  129.  Title  and  authority  in  general. 
§  130.  Possession  and  use. 
§  131.  Rents  and  profits. 
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IV.  Collection  and  Management  of  Estate — Continued. 

(B)  Real  Property  and  Interests  Therein — Continued. 

§  133.  Mortgaged  and  incumbered  property. 

§  134.  Leaseholds  of  decedent. 

§  136.  Sale. 

§  137.  — —  Authority  and  duty  in  general. 

§  138;  Power  under  will.  I 

§  141.  Manner  and  conduct.  i 

§  144.  Purchase  by  executor  or  administrator. 

§  146.  Payment  or  recovery  of  purchase  money.  ' 

§  147.  Application  of  proceeds.  ! 

§  148.  Title  and  rights  of  purchasers.  I 

§  149.  Setting  aside. 

§  151.  Mortgage.  | 

§  152.  Property  acquired  by  executor  or  administrator. 

(C)  Personal  Property. 

§  153.  Title  and  authority  in  general. 
§  154.  Possession  and  use. 
§  157.  Sale. 

§  158.  Authority  and  duty  in  general. 

§  160.  Manner  and  conduct. 

§  161.  Terms  and  conditions. 

§  166.  Application  of  proceeds. 

§  167.  Title  and  rights  of  purchasers. 

§  168.  Setting  aside. 

§  169.  Mortgage  or  pledge. 

§  170.  Indorsement  and  transfer  of  bills  and  notes. 
§  171.  Assignment  and  transfer  of  rights  of  action. 
§  172.  Property  acquired  by  executor  or  administrator. 

V.  Allowances  to  Surviving  Wife,  Husband,  or  Children. 
§  173.  Nature  and  purpose  in  general. 
§  174.  Constitutional  and  statutory  provisions. 
§  175.  Quarantine  or  other  occupation  or  use  of  property. 
§  179.  Additional  to  dower  or  other  interest. 
§  180.  Persons  entitled. 
§  181.  Property  subject  to  allowance. 
§  182.  Priority  over  other  claims. 
§  183.  Bar,  waiver,  or  relinquishment. 

§  184.  In  general. 

§  185.  Antenuptial  or  postnuptial  agreement. 

§  186.  Testamentary  provisions. 

§  188.  Misconduct,  separation,  or  divorce. 

§  190.  Delay  in  making  application. 

§  191.  Selection  by  persons  entitled. 

§  192.  Setting  apart  by  executors  or  administrators. 

§  194.  Allowance  by  court. 

VI.  Allowance  and  Payment  of  Claims. 
(A)  Liabilities  of  Estate. 

§  202.  Obligations  of  decedent  in  general. 

§  203.  Joint  contracts. 

§  204.  Services  rendered  to  decedent. 

§  206.  Persons  in  family  relation. 

§  208.  Covenants  of  decedent. 

§  210.  Agreements  by  decedent  to  make  will. 

§  211.  Torts  of  decedent. 

§  212.  Taxes. 

§  214.  Funeral  expenses. 

§  215.  Tombstones  and  monuments. 

§  216.  Services  rendered  to  estate. 
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VI.  Allowance  and  Payment  of  Claims — Continued. 

(A)  Liabilities  of  Estate — Continued. 

§  218.  Expenses  of  administration. 

§  219.  Claims  of  executors  or  administrators. 

§221.  Evidence. 

(B)  Presentation  and  Allowance. 

§  222.  Necessity  for  presentation  in  general. 

§  223.  Statutory  provisions. 

§  224.  Claims  which  must  be  presented. 

§  225.  Time  for  presentation. 

§  227.  Statement  and  verification  of  claim. 

§  228.  Presentation  and  filing. 

§  229.  Effect  of  presentation. 

§  230.  Failure  to  present. 

§  232.  Excuses. 

§  233.  Relief. 

§  234.  Allowance  by  executors  or  administrators. 

§  236.  Approval  or  allowance  by  court. 

§  237.  Order  or  decree. 

§  238.  Setting  aside  allowance  or  disallowance. 

§  239.  Review. 

§  240.  Costs. 

§  241.  Effect  of  allowance  or  disallowance. 

(C)  Disputed  Claims. 

§  242.  Contest  of  claims  in  general. 

§  244.  Persons  who  may  contest  claims. 

§  245.  Objections  and  exceptions  to  claims. 

§  246.  Arbitration  or  reference. 

§  248.  Trial  by  probate  court. 

§  249.  Nature  and  form  of  proceeding. 

§  250.  Jurisdiction. 

§  251.  Proceedings. 

§  252.  Evidence. 

§  253.  Hearing. 

§  254.  Findings  and  decision. 

§  255.  Judgment. 

§256.  Review. 

(D)  Priorities  and  Payment. 

§  258.  Authority  and  duty  to  make  payment. 

§  259.  Statutory  classification  and  order  of  payment. 

§  260.  In  general. 

§  261.  Particular  classes  of  claims. 

§  263.  Rights  of  creditors  to  priority. 

§  264.  Secured  claims. 

§  265.  Claims  of  executor  or  administrator, 

§  266.  Advances  to  pay  claims. 

§  270.  Property  available  for  pavment 

§  271.  In  general. 

§  272.  Personal  and  real  property. 

§  277.  Time  for  making  payment  in  general. 
§  278.  Payment  before  allowance  or  order. 
§  279.  Payment  by  mistake. 
§  281.  Improper  payments. 
§  283.  Proceedings  to  enforce  payment. 
§  287.  Liability  to  refund. 
VII.  Distribution  of  Estate. 

§  288.  Authority  and  duty  to  make  in  general. 

§  289.  Priority  of  debts  to  legacies  or  distributive  shares. 

§  291.  Assent  to  legacy  or  devise. 

§  294.  Liabilities  of  legatee  or  distributee  to  estate. 
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VII.  Distribution  of  Estate — Continued. 

§  295.  Time  for  delivery  or  payment  of  legacy. 
§  296.  Time  for  making  distribution. 
§  299.  Refunding  bond  or  other  indemnity. 
§  302.  Mode  and  sufficiency  of  payment. 

§  303.  In  general. 

§  304.  Legatees  or  distributees  under  disability. 

§  307.  Effect  of  payment  or  distribution. 

§  308.  Improper  payment  in  general. 

§  309.  Payment  before  order  or  decree. 

§  310.  Overpayment. 

§  313.  Interest  on  legacies  and  distributive  shares. 

§  314..  Proceedings  for  payment  or  distribution. 

§  315.  Order  or  decree  for  distribution. 

§  318.  Liability  to  refund  on  deficiency  of  assets. 

VIII.  Sales  and  Conveyances  Under  Order  of  Court. 

(A)  When  Authorized. 

§  319.  Nature  of  remedy. 

§  320.  Statutory  provisions. 

§  321.  For  purposes  of  administration  in  general. 

§  322.  For  payment  of  debts. 

§  323.  Necessity  in  general. 

§  324.  r  Existence  and  validity  of  debts. 

§  325.  Insufficiency  of  personalty. 

§  326.  For  payment  of  legacies  or  distribution. 

§  327.  Effect  of  testamentary  provisions. 

§  328.  Persons  entitled  to  apply. 

§  329.  Property  or  interests  subject  to  disposal. 

§  330.  Amount  to  be  sold  or  otherwise  disposed  of. 

§  331.  Payment  or  security  to  prevent  disposal  of  property. 

(B)  Application  and  Order. 

§  332.  Form  of  proceeding. 

§  333.  Jurisdiction. 

§  334.  Time  for  application. 

§  335.  Parties. 

§  336.  Petition  or  other  application. 

§  337.  Citation  or  notice. 

§  338.  Objections  and  exceptions. 

§  339.  Hearing  of  application  in  general. 

§  340.  Proof  and  contest  of  claims. 

§  343.  Determination  as  to  necessity  for  sale,  mortgage,  or  lease. 

§  344.  Claims  to  property. 

§  345.  Order  or  decree. 

§  346.  Requisites  in  general. 

§  348.  Modification,  amendment,  or  vacation. 

§  349.  Operation  and  effect. 

§  351.  Special  bond  for  sale. 

§  352.  Special  appointment  to  sell  or  convey. 

§  353.  Appraisal  of  property  to  be  sold. 

§  354.  Second  application. 

§  356.  Actions  for  sale. 

§  357.  Restraining  sale. 

§358.  Review. 

(C)  Sale. 

§  360.  Authority  and  powers  in  making  sale  in  general. 

§  361.  Statutory  provisions. 

§362.  Notice. 

§  363.  Manner  and  conduct. 

§  364.  Terms  and  conditions. 

§  365.  Persons  who  may  purchase. 
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VIII.  Sales  and  Conveyances  Under  Order  of  Court — Continued. 

(C)  Sale — Continued. 

§366.  Bids  or  offers. 

§  367.  Validity  in  general. 

§  368.  Payment  of  purchase  money. 

§  369.  Failure  of  bidder  to  complete  purchase. 

§  371.  Resale. 

§  373.  Actions  on  bids. 

§  374.  Report  or  return. 

§  375.  Confirmation. 

§  376.  Persons  who  may  question  validity. 

§  377.  Ratification  of  invalid  sale. 

§  378.  Curative  statutes. 

§  379.  Opening  or  vacating. 

§  380.  Actions  to  set  aside. 

§  383.  Collateral  attack. 

§  384.  Operation  and  effect  in  general. 

§  385.  Effect  on  rights  of  creditors. 

§  386.  Rights  of  devisees  and  heirs. 

§  387.  Rights  of  surviving  husband  or  wife,  or  their  successors 

in  interest. 
§  388.  Title  and  rights  of  purchasers  and  their  privies. 
§  389.  Rights  and  remedies  of  purchasers  on  avoidance  of  sale. 
§  390.  Liabilities  of  purchasers. 
§  391.  Liabilities  of  executor  or  administrator. 
§  392.  Liabilities  on  bonds  for  sale. 

(D)  CON\TEYANCE. 

§  397.  Deed  to  purchaser. 
§398.  Mortgage. 
§399.  Lease. 

(E)  Proceeds. 

§  400.  Disposition  in  general. 

§  401.  Costs  and  expenses. 

§  404.  Right  to  surplus. 

§  406.  Proceedings  for  distribution. 

IX.  Insolvent  Estates. 

§  410.  Proceedings  on  reporting  or  declaring  insolvency. 

§  411.  Effect  of  insolvency  upon  previous  acts  and  proceedings. 

§  414.  Sales  and  conveyances  under  order  of  court. 

§  416.  Payment  of  claims. 

§  417.  Rights  and  remedies  of  creditors. 

§418.  Distribution  and  settlement. 

Nature  and  form. 

Statutory  provisions. 

Actions  by  creditors  and  others  interested  in  estate. 

Rights  of  action  by  executors  or  administrators. 

In  general. 

Personal  or  representative  capacity. 

Rights  of  action  against  executors  or  administrators. 

In  general. 

Personal  or  representative  capacity. 

§  431.  Conditions  precedent. 

§  432.  Defenses  against  executors  or  administrators. 

§  433.  Defenses  by  executors  or  administrators. 

§  434.  Set-off  and  counterclaim. 

§435.  Jurisdiction. 

§436.  Venue. 

§  437.  Time  to  sue,  and  limitations. 
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X. 

Actions. 

§421. 

§422. 

§423. 

§425. 

§426. 

§427. 

§428. 

§429. 

§430. 
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X.  Actions — Continued. 

§438.  Parties. 

§  439.  Joinder  or  intervention  in  actions  by  others. 
§  440.  Removal  or  death  pending  action. 
.     §  441.  Process  and  appearance. 
§442.  Pleading. 

§  443.  In  general. 

§  444.  Allegation  and  denial  of  representative  capacity. 

§  445.  Profert  and  oyer  of  letters. 

§  446.  Plea  of  plene  administravit. 

§  447.  Demurrer. 

§448.  Amendment. 

§  449.  Issues,  proof,  and  variance. 

§  450.  Evidence. 

§451.  Trial. 

§452.  New  trial. 

§  453.  Judgment. 

§  454.  Execution  and  enforcement  of  judgment. 

§  455.  Appeal  and  error. 

§456.  Costs. 

§  457.  Liabilities  for  conduct  of  action  or  defense. 

XI.  Accounting  and  Settlement. 

(A)  Duty  to  Account. 

§  459.  Time  for  accounting. 

§  464.  Successors  and  representatives. 

§  465.  Property  to  be  included. 

§  467.  Failure  to  account. 

(B)  Procekdings  for  Accounting. 

§  468.  Nature  and  form  of  remedy. 

§  469,  Jurisdiction  of  courts. 

§  471.  Proceedings  by  executor  or  administrator. 

§§  473, 474.  Actions   for  accounting,  and  administration   suits. 

(C)  Charges  and  Credits. 

§  479.  Credits  in  general. 

§481.  Disbursements  for  benefit  of  legatees  or  distributees. 

§  485.  Counsel  fees  and  costs. 

(D)  Compensation. 

§  488.  Right  to  compensation  in  general. 

§  496.  Amount  and  computation  of  compensation. 

§  501.  Proceedings  and  order  for  allowance. 

(E)  Stating,  Settling,  Opening,  and  Review. 

§  502.  Form  and  requisites  of  account. 

§  504.  Objections  and  exceptions. 

§  506.  Evidence. 

§  507.  Hearing  or  reference. 

§  508.  Order  or  decree. 

§  509.  Opening  or  vacating. 

§  509  (1).  Nature  and  scope  of  remedy. 

§  509  (2).  Jurisdiction. 

§  509  (3).  Persons  entitled  to  maintain  proceedings. 

§  509(4).  Grounds. 

f  509  (5).  Limitations  and  laches. 

§  509(0).  Application. 

§  .509(7).  Parties  and  process. 

§  509(10).  Operation  and  effect  of  opening  or  vacating  settle- 
ment. 

S  509(11).  Correction  of  errors  In  intermediate  or  partial  ac- 
counts. 
§  510.  Review. 
§  511.  Costs  and  expenses. 
§  512.  Operation  and  effect. 
§  513.  In  general. 
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XI.  Accounting  and  Settlement — Continued. 

(E)  Stating,  Settling,  Opening,  and  Review — Continued. 

§  514.  Partial  account. 

§  515.  Private  accounting  and  settlement. 

§  516.  Actions  to  open  or  set  aside  settlement 

XII.  Foreign  and  Ancillary  Administration. 
§  517.  Foreign  appointment. 
§  518.  Ancillary  appointment. 
§  519.  Collection  and  disposition  of  assets. 
§  520.  Sales  and  conveyances  under  order  of  court. 
§  524.  Actions  by  foreign  executors  or  administrators. 
§  525.  Actions  against  foreign  executors  or  administrators. 

XIII.  Liabilities  on  Administration  Bonds. 

§  527.  Nature  and  extent  in  general. 
^§  528.  Property  covered. 
§  529.  Functions  and  acts  covered. 
§  530.  Settlement  and  discharge  of  principal. 
§  531.  Discharge  of  sureties. 
§  532.  Breach  or  fulfillment  of  condition. 
§  533.  Necessity  of  accounting  and  default  by  principal. 
§534.  Necessity   and   sufficiency  of  proceedings   for   recovery 

against  principal. 
Conclusiveness  of  adjudication  against  principal. 
Actions. 

587  (2).  Conditions  precedent 

§  537  (3).  Defenses,  and  set-oflf  or  counterclaim. 

§  537  (4).  Jurisdiction  and  venue. 

§  537  (6).  Persons  entitled  to  enforce  liability. 

§  537  (7).  Parties  and  process. 

§  537  (8).  Pleading. 

§  537  (9).  Evidence. 

§  537  (10).  Trial. 

§  537  (12).  Judgment  and  review. 

XIV.  Executors  De  Son  Tort. 

§  538.  Acts  which  constitute  one  executor  de  son  tort. 

§  539.  Operation  and  effect  of  unauthorized  acts. 

§  540.  Liabilities  to  rightful  executor  or  administrator. 

Liabilities  to  creditors. 

Actions. 


§535. 
§537. 


§541. 
§544. 


Cross-References, 


See— 

Application   of   statute  of  frauds    to  promises 
by    executors    or    administrators.      I^auds, 
Statute  of,  §§  9-12. 
Competency  as  witness  to  will.     Wills,  §  11(5. 
Conclusiveness,    as    against    devisees,    legatees, 
heirs,  or  distributees,  of  judgment  against 
executor  or  administrator,  and  vice  versa. 
Judgment,  §  688. 
Of  judgment  in  probate  proceedings  in  gen- 
eral.   Judgment,  §  749. 
Declarations   of   executor   or  administrator   as 
evidence   against   estate.     Evidence,   §  251. 
Descent  and  Distribution. 
Embezzlement  by.    Embezzlement,  §  18. 
Garnishment  of  property   held  by.     Garnisu- 

MENT,  §§  35,  36,  61. 
Judgment  of  probate  court  as  bar  to  another 

action.    Judgment,  §  545. 
Municipal  taxation  of  property  in  hands  of  ex- 
ecutor or  administrator,  see  Municipal  Cor- 
porations, §  966. 


108-202. 

Absentees,  §  6. 
Guardian    and 


Probate  courts.     Courts,  §§ 
Representatives  of  absentee. 
Of    deceased    guardians. 

Ward,  §  73. 
Of  deceased  trustees.     Trusts,  §  244. 
Rights    of    devisees    and    legatees    as    against. 
Wills,  §§  726-728. 
Of  heirs  and  distributees  as  against.     De- 
scent AND  Distribution,  §§  78,  79. 
Statutory    partnership    administrators.      Part- 
nership, §§  244-247,  249,  250,  254,  255,  258. 
Taxation    of    property    of    decedents'    estates, 
action  to  confirm  or  try  tax  title.    Taxa- 
tion, §  800. 
Liability  in  general.    Taxation,  §  84. 
Lien  for  taxes.     Taxation,  §  507. 
Mode  of  assessment.     Taxation,  §  345. 
Municipal     taxes.     Municipal    Corpora- 
tions, §§  966,  978. 
Payment  of  taxes.    Taxation,  §§  515,  52^. 
Place  of  taxation.    Taxation,  §  271. 
Review  of  assessments.     Taxation,  §  485. 
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TaxatioD,  etc.— (Cont'd). 

Situs  as  affecting  liability.     Taxation,    { 

99. 
Suit  to  cancel  taxes.     Taxation,  {  500. 
Summary  remedies  and  actions  for  unpaid 

taxes.    Taxation,  |S  594,  597,  601. 


Testamentary  powers.     Powers. 
Trustees.    Trusts. 

Testimony  as  to  transactions  with  persons  sub- 
sequently deceased.  Witnesses,  f{  127- 
183. 

Wills. 


I.  ADMINISTRATIOlf  IH  OEHERAI.. 

Statutory  partnership  administration,  see  Part- 
nership, §§  244-247,  249,  250,  254,  255,  258. 

$   1.    Natnre  of  tlie  tn&st. 

[a]  (Sap.  1906) 

Executors  and  administrators  derive  their 
powers  from  the  will  of  testator  or  from  the 
statutes,  and  they  have  no  general  powers 
beyond  those  necessary  to  carry  out  those  ex- 
pressly conferred.— Hayes  y.  Shirk,  167  Ind. 
569,  78  N.  E.  653. 

[b]  (App.1906) 

Administration  on  the  estate  of  a  de- 
cedent imports  a  reduction  of  the  estate  to 
money,  the  payment  of  debts,  and  the  distribu- 
tion of  the  proceeds  to  those  legally  entitled. 
Judgment  76  N.  E.  1024,  38  Ind.  App.  33, 
affirmed  on  petition  for  rehearing. — Mefford  v. 
Lamkin,  76  N.  E.  1024,  77  N.  E.  960,  38  Ind. 
App.  33. 

For  Cases  from  Other  States. 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  1%. 
See,  also,  18  Cyc.  p.  64. 

§  2.  What  law  soTeras. 
[a]  (Sap.  1839) 
The  disposition,  succession,  and  distribu- 
tion of  personal  property  is  governed  by  the 
law  of  the  country  of  the  owner's  or  in- 
testate's domicile  at  the  time  of  his  death.— 
Warren  v.  Hofer,  13  Ind.  167. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |$  2,  652. 
See,  also,  18  Cyc.  p.  74. 

I   3.    Necessity  of  administration. 

Dependent  on  amount  of  estate  as  determined 
by  inventory,  see  post,  §  63. 

Dependent  on  title  of  legatee  to  chose  in  ac- 
tion, see  Wills,  §  724. 

Evidence  of  necessity  in  proceedings  to  remove 
administrator,  see  post,  $  35. 

Necessity  of  making  sole  distributee  party  to 
action  where  administrator  is  appointed  aft- 
er an  order  has  issued  that  administration 
is  unnecessary,  see  post,  $  29. 

Revocation  of  order  dispensing  with  adminis- 
tration and  appointment  of  administrator,  see 
post,  i  20. 

[a]     (Sop.  1877) 
A    creditor    of    a   decedent    cannot   main- 
tain an  action  on  his  claim  against  the  heirs 
of  the  decedent,   where  there  has  been  no  ad- 


ministration, as  he  must  collect  his  claim 
through  an  administration  under  2  Rev.  St. 
1876,  p.  492,  providing  for  the  settlement  of 
decedents*  estates  by  an  administratioa  under 
the  approval  of  a  proper  court—Leonard  t. 
BUir,  59  Ind.  510. 

[b]  (Sup.  1879) 

In  an  action  to  have  a  deed  declared 
fraudulent,  and  to  subject  certain  real  estate 
to  the  payment  of  a  debt,  it  appeared  that 
the  alleged  fraudulent  grantor,  who  was  the 
father  of  his  grantee,  had  been  absent  and  un- 
heard of  for  over  15  years.  Held  that,  since 
the  grantor  was  presumed  to  be  dead,  the  ac- 
tion  could  not  be  maintained  against  his  heir 
until  administration  had  been  taken  out  on  the 
grantor's  estate.— Baugh  v.  Boles»  66  Ind.  376. 

[c]  (Sup.  1879) 

A  creditor  of  a  decedent  can  collect  his 
claim  against  the  decedent's  estate  in  no  other 
way  than  through  an  administration  of  such 
estate,  unless  his  claim  is  secured  by  a  mort- 
gage or  specific  lien  on  particular  property; 
and  without  such  administration  he  cannot  re- 
cover his  claim  from  the  widow,  heirs,  dev- 
isees, or  legatees,  or  even  from  an  executor  de 
son  tort— McCoy  v.  Payne,  68  Ind.  327. 

[d]  (Sap.  1884) 

Where  a  complaint  in  an  action  on  a  note 
and  mortgage  against  the  maker  and  certain 
other  heirs  of  a  decedent  showed  that  the  prop- 
er court  had  decreed  all  the  estate  of  one  of 
such  heirs  to  the  widow,  and  she  and  her  chil- 
dren were  made  parties  to  the  suit,  there  was 
no  necessity  for  an  administrator  of  the  es- 
tate or  that  such  administrator  should  be  a 
party.— Salter  v.  Salter,  98  Ind.  522. 

[e]  (Sup.  1884) 

Where  there  is  no  administration,  and 
there  are  no  debts  to  pay,  the  heirs  may  col- 
lect the  debts  payable  to  their  deceased  ances- 
tor.—Holzman  V.  Ilibben,  100  Ind.  338. 

[f]  (Sup.  1885) 

Where  there  is  no  widow,  and  no  debts 
against  a  decedent's  estate,  the  heirs  can  collect 
debts  due  it  without  an  administrator ;  but  the 
existence  of  such  right  does  not  prevent  the 
appointment  of  an  administrator  for  the  pur- 
pose of  collecting  such  debta. — Langsdale  t. 
Woollen,  99  Ind.  676. 

[g]  (Sup.  1889) 

Where  a  testator  bequeaths  all  his  estate 
to  his  widow  for  life,  remainder  to  his  children, 
with  power  to  her,  as  executrix,  to  sell  any  of 
the  estate  for  the  payment  of  his  debts,  or  for 
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making  advancements  to  the  children,  and  she, 
without  qualifying  as  executrix,  sells  part  of 
the  estate,  and  gives  the  proceeds  to  some  of 
the  children,  they  are,  after  her  death,  liable 
to  account  to  their  co-heirs  without  admin- 
istration being  had  on  the  testator's  estate, 
where  it  appears  that  he  left  no  debts.— Robert- 
son V.  Robertson,  120  Ind.  333,  22  N.  E.  810. 

Where  there  are  no  debts  and  nothing  be- 
sides to  be  done,  the  account  may  be  adjusted 
between  the  heirs  without  the  expense  of  an  ad- 
mi  nistrator.— Id. 

Ch]  (Sup.  1891) 
The  heirs  of  a  decedent,  though  of  full 
age,  cannot,  by  agreement  among  themselves, 
settle  his  estate,  so  as  to  defeat  the  right  of 
a  county,  to  which  decedent  was  largely  in- 
debted for  taxes,  to  have  such  estate  ad- 
ministered in  due  course  of  law. — ^Bowen  v. 
Stewart,  128  Ind.  507,  26  N.  E.  168,  28  N. 
E.  73. 

[1]  (App.1895) 
Where  personal  property  is  not  needed  to 
pay  debts,  the  heirs  may  distribute  it  among 
themselves  without  formal  administration,  and 
the  title  they  take  they  derive  in  the  same 
manner  as  the  title  they  acquire  to  real  estate 
of  the  deceased.— Rountree  v.  Pursell,  39  N.  E. 
747.  11  Ind.  App.  622. 

[J]     (App.  1904) 
The  estate  of  a  decedent  cannot  be  a  party 
to    an   action    without   some    representative- 
Guernsey's    Estate    V.    Pennington,    70   N.    E. 
1008,  83  Ind.  App.  119. 

[k]      (App.  1904) 

A  claim  for  taxes  is  not  required  to  be 
61ed  against  a  decedent*s  estate,  it  being  the 
duty  of  the  executor  or  administrator  to  take 
notice  of  and  pay  the  tax  before  his  final  set- 
tlemeut.— Cullop  v.  City  of  Vincennes,  72  N. 
E.  166,  84  Ind.  App.  667. 

D]     (App.  1908) 
If  a  testate's  widow  is  the  sole  legatee,  and 
all  debts  and  expenses  are  paid,  there  need  be 
no  administration  of  the  estate.— Block  v.  Butt, 
41  Ind.  App.  487,  84  N.  E.  357. 

[m]     (Sup.  1909) 

Where  limitations  have  begun  to  run 
against  a  creditor's  claim  at  decedent's  death, 
and  the  creditor  desires  to  prevent  its  being 
barred,  he  must  procure  the  appointment  of  an 
administrator.— Hildebrand  v.  Kinney,  172  Ind. 
447,  87  N.  E.  832. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  3-14%, 

1782;    6  Cent.  Dig.  Banks,  $  332. 
See,  also,  18  Cyc.  pp.  58-64;   notes,  15  L. 

R.  A.  490;   1  L.  R.  A.  (N.  S.)  885. 


S   4«    Faei  of  deatlu 

Evidence  of  death,  see  Death,  ff  2-4. 

Presumption  in  collateral  proceedings  from 
grant  of  letters  of  administration,  see  post,. 
§  29. 

Setting  aside  administrator's  report  for  fraud- 
ulent representation  as  to  death,  see  post^ 
{  509  (4). 

[a]     (Sup.  1879) 

After  five  years'  absence  without  tidings^ 
raising  the  presumption  of  death,  the  appoint- 
ment of  an  administrator  is  proper.— Baugh  v. 
Boles,  66  Ind.  376. 

Fob  Cases  fbom  Otueb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {§  15,  16. 
See,   also,  18  Cyc.  p.  65;    notes,  30  Am. 
Rep.  748,  47  Am.  Rep.  465. 

§   6.    iBtenneddlliis  in.  administration. 

Eixecutors  de  son  tort,  see  post,  §$  538-544. 

[a]  (Sup.  1881) 

While  an  executor  and  his  bondsmen  are 
liable  for  defalcations  of  the  former  committed 
during  his  tenure  of  office,  yet  the  executor 
cannot,  after  his  removal  from  office,  be  at* 
tached  and  imprisoned  for  such  defalcations  un- 
der Decedents'  Estates  Act,  {  30,  providing  for 
such  proceedings  in  case  of  an  intermeddling 
with  the  estate  by  an  executor  who  has  been 
removed.- Phelps  v.  Martin,  74  Ind.  339. 

[b]  (App.  1907) 

Bums'  Ann.  St.  1901,  §  2413  (Rev.  St. 
1881,  §  2258),  making  persons  liable  who  un- 
lawfully intermeddle  with  the  property  of  a  de- 
cedent, does  not  apply  to  a  decedent's  widow 
who  is  decedent's  only  heir  and  as  such  sells 
his  real  estate.— Tippecanoe  Loan  &  Trust  Co. 
V.  Carr,  40  Ind.  App.  125,  78  N.  E.  1043. 

Fob  Cases  fbom  Ofheb  States. 

Seb  22  Cent.  Dig.  Ex.  &  Ad.  §  18. 

n.  APPOINTMElfT.  QUAUFIOATIOH. 
AND  TENITRE. 

Allegations  in  action  by   heirs,  see  Descent 

AND   DISTBIBUTION,    §   91. 

Appointment  of  creditor  of  legatee  as  executor 
of  testator's  estate  as  affecting  right  to  en- 
force claim,  see  Wills,  §  867. 

Appointment  pending  appeal  from  judgment  de- 
nying probate  of  will,  see  Wills,  §  368. 

C]k)mpetency  as  witnesses  of  persons  interested 
in  estate  in  proceedings  for  appointment  or 
removal  as  to  transactions  with  person  since 
deceased,  see  Witnesses,  i  132. 

Foreign  appointment,  see  post,  §  517. 

Letters  of  administration  as  documentary  evi- 
dence, see  Evidence,  §  340. 

Powers  before  issue  of  letters  or  qualification, 
see  post,  I  77. 

Property  to  be  included  in  accounting,  see  post, 
i  465. 

Review  of  decisions,  see  Appeal  and  Ebbor, 
§§  671,  949. 


This  Digest  is  oompiled  on  the  Key-Nnmber  System.    For  explanation,  ■••  p«se  iiil^ 


§8 


EXECUTORS  AND  ADMINISTRATORS,  II. 


[4  Ind.  Dig.— Pac<  S42] 


§" 


Right  and  duty  of  surviving  partners  to  liqui- 
date partnership  affairs,  see  Pabtnebship,  $i 
244,  245. 

§   8.    Jnrisdiotion.  of  oonrts. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  21-28. 
See,  also,  18  Cyc.  pp.  65-73 ;   note,  33  Am. 
Dec.  239. 

§  9.  — «  In  general. 
[a]  (Svp.  1S66) 
Where  the  intestate  was  not  an  inhabitant 
of  this  state  at  the  time  of  his  death,  and  left 
no  assets  in  the  state,  and  none  came  into  it 
afterwards,  no  jurisdiction  is  conferred  on  the 
court  to  grant  letters  of  administration  in  any 
county  of  the  state,  and  such  letters,  if  granted, 
are  coram  non  judice  and  void. — Jeffersonville 
R.  Co.  v.  Swayne's  Adm'r,  26  Ind.  477. 

[b]     (App.  1902) 

For  purposes  of  administration  the  situs 
of  a  debt  is  the  domicile  of  the  debtor,  and  not 
the  place  where  the  evidence  of  the  debt  is 
located.— Michigan  Trust  Co.  v.  Probasco,  63 
N.  E.  255,  29  Ind.  App.  109. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  21.  27,  28. 

§  10.  —  Domicile  of  decedent. 

Annulment  of  appointment  made  in  wrong  coun- 
ty, see  post,  §  31. 

[a]  (App.  1894) 

Rev.  St.  1881,  §  2228,  subd.  1,  providing 
that  letters  of  administration  may  be  granted 
in  the  county  of  which  intestate  was,  at  his 
death,  an  inhabitant,  is  not  connected  with  or 
dependent  on  the  following  subdivisions,  re- 
quiring the  possession  of  assets  by  the  intes- 
tate ;  and  an  administrator  may  be  appointed 
in  the  county  of  the  intestate^s  residence, 
though  there  are  no  tangible  assets  to  admin- 
ister.—Toledo,  St.  L.  &  K.  C.  R.  Co.  V.  Reeves, 
8  Ind.  App.  667,  35  N.  E.  199. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  22,  23. 
See,  also,  18  Cyc.  p.  67. 

§  11.  —  Existence  of  assets. 

[a]  (App.  1894) 
Rev.  St.  1881,  §  2242,  requiring  the  filing 
of  a  bond  by  the  administrator  in  double  the 
value  of  the  personal  estate,  and  section  2200, 
requiring  the  filing  of  an  inventory  within  (50 
days  after  his  appointment,  do  not  necessarily 
show  the  legislative  intention  that  there  must 
be  some  personal  property  to  be  adminis- 
tered in  every  case  where  an  administrator  is 
appointed.— Toledo,  St.  L.  &  K.  C.  R.  Co.  v. 
Reeves,  8  Ind.  App.  667,  35  N.  E.  199. 

[b]  (App.  1900) 

Letters  of  administration  should  be  grant- 
ed, if  there  be  no  tangible  assets,  where  it  ap- 


pears that  the  estate  has  a  right  of  action.— 
Ex  parte  Jenkins,  58  N.  B.  560,  25  Ind.  App. 
532,  81  Am.  St.  Rep.  114. 

Where  an  application  for  letters  of  admin- 
istration alleged  that  the  only  asset  of  the  es- 
tate was  a  cause  of  action  for  the  death  of  de- 
cedent, it  was  error  to  deny  the  application  on 
the  ground  that  limitations  had  run  against 
such  an  action,  since  the  applicant  was  only  re- 
quired to  show  a  prima  facie  right  to  letters, 
and  limitations  might  not  prevent  the  prosecu- 
tion of  the  action,  in  that  they  might  have 
been   waived   or  would   not  be  relied   on. — Id. 

Fob  Cases  from  Othkb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  25. 
See,  also,  18  Cyc.  p.  67;   note,  24  L.  R.  A 
684. 

§12.  Situs  of  assets. 

Ancillary  appointment,  see  post,  §  518. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  24. 
See,  also,  18  Cyc.  pp.  69-73. 

S  13.  —  Partioular  courts. 

[a]      (Svp.  Ige6) 

The  jurisdiction  of  the  court  of  common 
pleas  to  grant  letters  of  administration  is  de- 
rived from  the  statute,  and  can  only  be  exer- 
cised in  the  cases  provided  for  thereby. — Jeffer- 
sonville R.  Co.  v.  Swayne's  Adm'r,  26  Ind.  477. 

For  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  i  26. 
See,  also,  18  Cyc.  p.  65. 

§14.  Appointment  of  ezecntor. 

[a]  (Svp.  1898) 
Bums'  Rev.  St.  1894,  $  2375  (Homer's 
Rev.  St.  1897,  §  2222),  providing  that,  on  pro- 
bate of  a  will,  the  circuit  clerk  shall  issue  let- 
ters testamentary  to  the  person  named  as  ex- 
ecutor; section  2376  (2223),  providing  that 
every  person  named  as  executor  who  shall 
qualify  and  give  bond  shall  be  named  in  the 
letters,  and,  if  not  thus  named,  shall  be  deemed 
superseded;  and  section  2379  (2226),  providing 
that,  if  there  be  no  person  named  in  the  will 
as  executor,  letters  of  administration  with  the 
will  annexed  shall  be  granted  to  any  compe- 
tent residuary  legatee, — admit  of  a  testators 
delegating  by  will  the  power  to  legatees  to 
name  the  executor.— Wilson  v.  Curtis,  51  N.  E. 
913,  151  Ind.  471,  68  Am.  St.  Rep.  236. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  29-31,  42. 
See,  also,  18  Cyc.  pp.  74-76,  1351. 

§17.  Rlslit  to  appointment  as  adminis- 
trator. 
[a]      (Svp.  1851) 

Where  the  largest  creditor  of  an  estate 
applied  for  administration,  and  asked  that  two 
certain  persons  be  associated  with  her,  she  was 
entitled  to  the  appointment,  and  the  clerk  was 
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authorized  to  appoint  the  others  as  requested ; 
hence  it  was  error  to  revoke  such  appointment 
at  the  instance  of  other  creditors.— Brown  v. 
King,  2  Ind.  520. 

[b]  (Sup.  1881) 
2  Rev.  St.  1876,  p.  492,  §  7,  providing 
that  letters  of  administration  shall  be  granted 
to  the  next  of  kin,  being  mandatory,  it  is  er- 
ror to  refuse  to  appoint  a  son  of  the  deceased 
as  administrator,  if  he  is  eligible  and  qualified. 
—Hayes  v.  Hayes,  75  Ind.  395. 

[c]  (Sup.  1884) 

Where  the  next  of  kin  does  not  select  an 
administrator,  any  creditor  may  do  so;  and  a 
failure  to  select  does  not  warrant  the  presump- 
tion that  decedent  left  no  personal  property.— 
Lovering  v.  King,  97  Ind.  130. 

[d]  (Sup.  1887) 

Any  competent  person,  regardless  of  his 
place  of  residence,  who  shows  that  he  is  in- 
terested in  an  estate,  and  that  a  necessity  ex- 
ists for  the  appointment  of  an  administrator, 
so  as  to  enable  persons  who  are  indebted  to 
make  payment,  may  secure  such  appointment, 
if  the  statutory  time  for  making  application  by 
those  having  the  preference  has  expired  without 
any  application  or  appointment.— Gale  v. 
Corey,  112  Ind.  39,  13  N.  E.  108,  14  N.  E.  362. 

[e]  (App.  1907) 

The  guardian  of  an  infant,  who,  if  of  age, 
would  be  entitled  to  letters  of  administration 
upon  the  estate  of  decedent,  is  in  right  of  his 
ward  entitled  to  letters  of  administration  in 
preference  to  strangers,  and  stands,  so  far  as  his 
right  to  administer  upon  the  estate  is  concerned, 
in  place  of  his  ward. — In  re  Weeks*  Estate,  81 
N.  E.  107,  40  Ind.  App.  139;  Kinnick  v. 
Coy,  Id. 

[f]  (Sop.  1909) 

The  word  "creditor,"  in  Bums'  Ann.  St. 
1908,  §  2742,  subd.  3,  and  section  2744,  pro- 
viding for  the  appointment  as  administrator  of 
the  largest  creditor  applying  and  residing  in 
the  state,  is  used  in  the  usual  sense  as  one 
whom  the  decedent  owes,  and  hence,  if  one  who 
had  incurred  the  expense  of  the  burial  of  a  de- 
cedent could  procure  the  appointment  of  an  ad- 
ministrator, it  would  not  be  under  the  statute 
as  a  creditor,  but  under  the  equitable  power  of 
the  court  in  order  to  collect  his  charges.  Re- 
versed.—Hi  Idebrand  V.   Kinney,   172  Ind.  447, 

87  N.  E.  832. 

[g]  (App.  1909) 

The  statute  fixing  the  order  of  preference 
in  which  administration  shall  be  granted  is 
mandatory,  and  the  court  has  no  power  or  dis^ 
cretion  to  arbitrarily  refuse  to  appoint  an  ap- 
plicant for  letters  entitled  thereto  by  its  terms, 
and  issue  the  same  to  one  whom  it  postpones  to 
him.— In   re  Ellis*   Estate,  43   Ind.   App.   620, 

88  N.  E.  341;    Cooper  v.  Cooper,  Id. 

The  paramount  object  of  the  statute  fixing 
the  order  of  preference  in  which  letters  of  ad- 


ministration shall  be  granted  is  to  secure  to 
those  having  a  beneficial  interest  in  the  prop- 
erty the  right  to  administer.— Id. 

The  phrase  '^next  of  kin,**  as  used  in  the 
statute  fixing  the  order  of  preference  in  which 
letters  of  administration  shall  be  granted,  means 
persons  who  are  next  of  kin  at  the  death  of  the 
intestate,  and  who  inherit  the  estate  left  by 
the  decedent,  and  the  addition  of  the  words 
"having  an  inheritable  interest  in  the  estate" 
adds  nothing  to  the  force  of  the  term.— Id. 

In  view  of  the  purpose  of  the  statute  fixing 
the  order  of  preference  in  granting  administra- 
tion, to  secure  the  right  to  administer  to  those 
beneficially  interested  in  the  property,  a  cred- 
itor is  entitled  to  preference  over  a  relative  of 
decedent  who  has  no  interest  in  the  estate. — Id. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §S  43-59. 
See,  also,  18  Cyc.  pp.  83-93,  106;  note,  93 
Am.  Dec.  685. 

§18.   Qnalifloations  of  •dministrator. 

Disqualification  ground  for  removal,  see  post,  § 
35. 

[a]  (Sap.  1864) 

2  Gav.  &  H.  St.  p.  486,  {  10,  providing 
that  letters  of  administration  shall  not  be 
granted  to  married  women,  and  section  2,  p. 
584,  providing  that  they  shall  not  be  grant- 
ed to  a  married  woman  unless  her  husband  con- 
sents, forbid  the  granting  of  letters  without  the 
hu8band*s  consent.— Jenkins  v.  Jenkins*  Adm*r, 
23  Ind.  79. 

The  consent  of  a  husband  that  his  wife 
should  act  as  administratrix  does  not  make 
him    co-administrator. — Id. 

[b]  (Sap.  1880) 

There  is  no  law  which  forbids  the  appoint- 
ment of  the  same  person  as  administrator 
or  executor  of  two  or  more  estates  or  wills, 
nor  any  provision  requiring  a  resignation  or 
revocation  of  the  letters  in  one  case,  because  of 
conflicting  interests  or  of  claims  in  favor 
of  one  estate  against  the  other.— Wright  v. 
Wright,  72  Ind.  149. 

[c]  (Sup.  1891) 

That  the  county  treasurer  holds  claims 
against  the  estate  for  a  large  amount  of  unpaid 
taxes  does  not  render  him  an  improper  person 
to  be  appointed  administrator.— Bowen  v.  Stew- 
art, 128  Ind.  507,  26  N.  E.  168,  28  N.  E.  73. 

Fob  Cases  fbom  Oiheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  60-77. 
See,  also,  18  Cyc.  pp.  93-96,  103,  19  Cyc. 

p.  1250;    notes,  16  L.  R.  A.  538,  24  L. 

R.  A.  289;   note,  1  L.  R.  A.  (N.  S.)  341; 

note,  113  Am.  St.  Rep.  562. 

§  20.  ProoeedinRs  for  appiointment. 

Courts  invested  with  appellate  jurisdiction,  see 

CouBTS,  §  220(2). 
Of  administrator  de  bonis  non,  see  post,  §  37. 
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Of  administrator  with  will  annexed,  see  post, 

§21. 
Of  temporary  or  special  administrator,  see  post, 


[a]  (Sup 

Where  the  county  court  had  found  that  the 
estate  of  a  decedent  was  of  less  value  than 
$500,  and  had  made  an  order  vesting  the  entire 
estate  in  the  widow  and  dispensing  with  let- 
ters of  administration  a  subsequent  appoint- 
ment of  an  administrator  without  any  order 
revoking  the  first  decision,  or  without  notice  to 
the  widow,  was  voidable,  and  not  void.— Fer- 
guson Y.  State  ex  rel.  Hagans,  90  Ind.  38. 

[b]  (Sap.  1890) 

The  circuit  court  having  a  wide  discretion 
regarding  the  appointment  of  administrators, 
the  supreme  court  will  not  set  aside  its  ap- 
pointment, except  where  there  has  been  an 
abude  of  such  discretion.— Wallis  v.  Cooper,  123 
Ind.  40,  23  N,  B.  977. 

[c]  (App.1894) 

The  proceedings  for  the  appointment  of  an 
administrator  are  purely  statutory,  and  must 
be  conducted  in  conformity  to  the  statute  gov- 
erning the  same.— Toledo,  St.  L.  &  K.  C.  R.  Co. 
V.  Reeves,  35  N.  E.  199,  8  Ind.  App.  G67. 

[d]  (App.  1894) 

Rev.  St.  1881,  S  2229,  provides  that  if 
several  persons,  of  the  same  degree  of  kin- 
dred, are  entitled  to  administration,  letters 
may  be  granted  to  one  or  more  of  them,  "but 
males  shall  be  preferred  to  females."  Held 
that,  in  a  petition  by  a  son  of  decedent  for  the 
removal  of  a  daughter  from  the  office  of  ad- 
ministrator, and  the  appointment  of  himself  to 
that  position,  the  allegation  that  petitioner  has 
*'the  lawful  right  to  be  preferred  as  adminis- 
trator of  said  estate"  is  insufficient,  without 
showing  that  he  is  otherwise  qualified  to  bold 
the  office.— Andis  v.  Lowe,  8  Ind.  App.  G87,  34 
N.  E.  850. 

re]      (App.  1900) 

While  the  circuit  court  has  discretion  in 
granting  or  refusing  applications  for  letters  of 
administration,  where  the  proceeding  is  purely 
ex  parte,  and  the  verified  application  shows 
the  party  entitled  to  letters,  they  should  be 
granted.— Ex  parte  Jenkins,  58  N.  E.  5G0,  25 
Ind,  App.  532,  81  Am.  St.  Rep.  114. 

[f]      (App.  1909) 

The  statute  relating  to  the  application  for 
letters  of  administration  does  not  prescribe  any 
precise  form  therefor,  and  does  not  require  that 
the  application  shall  be  in  writing,  but  does 
require  an  examination  of  the  applicant,  under 
oath,  touching  the  time  and  place  of  death, 
whether  decedent  left  a  will,  and  concerning  the 
applicant's  qualification;  and  hence  it  is  not 
an  objection  to  an  application  that  it  fails  to 
show  the  applicant's  qualification  and  compe- 
tency.—Cooper  V.  Cooper,  43  Ind.  App.  620,  88 
X.  E.  341. 


On  appeal  by  one  who  applied  for  letters  of 
administration  prior  to  the  appointment  of  an- 
other against  whom  he  claimed  a  preference,  it 
was  insisted  that  he  had  no  standing  in  the 
appellate  court  until  the  letters  which  had  been 
granted  were  set  aside.  Held  that,  as  the 
ground  of  his  complaint  was  the  court's  action 
in  refusing  to  entertain  his  application,  which 
antedated  the  appointment  made,  whatever  er- 
ror the  court  committed  was  before  the  appoint- 
ment, and  the  question  of  preference  was  prop- 
erly before  the  court  on  the  appeal— Id. 

Fob  Cases  fboi£  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ff  83-105. 
See,  also,  18  Cyc  pp.  119-127. 

i  21.  Administrator  with  wiU  anmezed. 

Administration  of  estate  by  administrator  with 

will  annexed,  see  post,  {  121. 
Appointment    of   administrator   de    bonis   non 

with  will  annexed,  see  post,  |  37. 

[a]  (Sup.  187S) 
Where  a  will  has  been  probated,  and  an 
heir  named  therein  as  executor  has  by  mutual 
consent  acted  as  such  and  made  distribution, 
without  qualifying,  the  husbands  of  a  Dumber 
of  the  heirs  cannot,  without  notice  to  him,  on 
settlement  of  the  claims,  have  a  stranger  ap- 
pointed as  administrator  with  the  will  an- 
nexed, after  the  time  for  the  person  named  as 
executor  to  qualify  has  expired.— Hays  ▼•  Vick- 
ery,    41    Ind.    583. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  if  106-115. 
See,  also,  18  Cyc.  pp.  98-103. 

§  22.  Temporarj  or  special  appointmeat. 

Administration  of  estate  by  temporary  or  spe- 
cial administrators,  see  post,  {  122. 

Revocation,  see  post,  §  32. 

Special  appointment  to  sell  and  convey  prop- 
erty, see  post,  {  352. 

[a]  (Sap.  1860) 

By  Rev.  St.  1838,  p.  178,  |  18,  when  any 
one  dies  intestate  in  vacation  and  his  estate 
requires  immediate  care,  the  clerk  of  the 
Probate  Court  is  authorized  to  grant  special 
letters  of  administration,  which  must  be  con- 
firmed by  an  order  of  the  court  at  its  next 
succeeding  term,  or  the  appointment  will  cease 
to  be  of  any  effect.— State  ex  reL  Barrell  t. 
Chrisman,   2  Ind.  126. 

[b]  (Sup.  1861) 

By  Rev.  St.  p.  506,  the  clerk  of  the  pro- 
bate court  has  authority  to  grant  letters  of  ad- 
ministration in  vacation,  when  the  right  to  ad- 
ministration is  not  controverted  and  the  court 
is  bound  to  ratify  such  appointment,  unless 
some  valid  objection  be  made  to  it— Brown  t. 
King,  2  Ind.  520. 

[c]  (Sup.  1902) 

Bums'  Rev.  St.  1901,  $  2393  (Rev.  St 
1881,  I  2239;   Homer's  Rev.  St  1901,  |  2239). 
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enacts  that  where  any  person  shall  have  died 
testate,  and  notice  of  contest  of  testator's  will 
shall  have  been  given,  a  special  administrator 
may  be  appointed,  who  shall  collect  the  debts, 
by  suit  or  otherwise,  and  sell  the  personal  prop- 
erty, etc.,  in  the  same  manner,  as  the  admini- 
strator of  an  intestate.  Bums*  Rev.  St.  1001, 
§  2391  (Rev.  St.  1881,  i  2237;  Homer's  Rev. 
St  1901,  {  2237),  provides  that  if  delay  is  oc- 
casioned in  the  granting  of  letters  testamen- 
tary, or  if,  before  the  term  allowed  for  the 
granting  of  letters,  it  shall  be  made  to  appear 
that  any  one  is  intermeddling  with  the  estate, 
or  that  there  is  no  one  having  authority  to  care 
for  the  same,  the  court  shall  issue  special  let- 
ters to  collect  and  preserve  the  property.  Held, 
that  where  the  application  for  appointment  of 
a  special  administrator  showed  that  decedent 
had  died  testate,  and  that  the  will  was  being 
contested,  a  finding  that  the  special  administra- 
tor was  appointed  under  Bums'  Rev.  St.  1901, 
§  2303  (Rev.  St.  1881,  §  2239;  Homer's  Rev. 
St.  1901,  §  2230).  and  not  under  Bums'  Rev.  St. 
1901,  §  2391  (Rev.  St  1881,  §  2237 ;  Horner's 
Rev.  St  1901,  §  2237),  was  proper —Bmning 
V.  Golden,  64  N.  E.  057,  159  Ind.  199. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  116-127. 
See,  also,  18  Cyc.  pp.  108-113. 

{  23.   Seoond  or  additional  appointment. 

[a]  (Sup.  1887) 

Letters  of  administration  granted  by  a 
court  to  one  neither  of  kin  to  the  deceased 
nor  a  creditor,  within  the  20  days  allowed  by 
Rev.  St.  1881,  {  2227,  for  the  qualification  of 
certain  persons  preferred  therein,  are  not  ab- 
solutely void ;  and  new  letters  cannot  be  grant- 
ed, even  to  a  person  of  the  preferred  class,  until 
the  former  are  revoked  or  set  aside  upon  proper 
application.— Jones  v.  Bittinger,  110  Ind.  476, 
11  N.  E.  456. 

[b]  (App.1899) 

An  order  denying  the  joint  petition  of  a 
widow  and  a  son  of  deceased  to  appoint  the 
son  co-administrator  with  the  widow  will  not 
be  disturbed  on  appeal,  in  the  absence  of  evi- 
dence that  the  trial  court  abused  its  discretion. 
—Shrum  v.  Naugle,  53  N.  E.  243,  22  Ind.  App. 

«a 

Fob  Casks  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |{  128-131. 
See,  also,  18  Cyc.  pp.  113,  114. 

I  25.  Aoooptanoe  and  oatli  of  ofice. 

Failure  to  qualify,  see  post,  |  30. 

Powers  before  qualification,   see  post,   {  77. 

[a]     (Sap.  1826) 

An  executor  has  no  right  to  the  property 
of  the  testator  unless  he  accepts  the  executor- 
ship.—Calloway  V.  Doe  ex  dem.  Joyes,  1  Blackf. 
872. 


[b]      (Sap.  1868) 

The  fact  that  an  administrator's  oath  of 
office  was  sworn  to  before  a  notary,  and  not  be- 
fore a  clerk  of  the  court,  if  erroneous,  does  not 
render  the  administration  of  the  estate  void; 
and  hence  the  validity  of  the  administration 
cannot  on  that  ground  be  attacked  in  a  col- 
lateral suit.— Picken  v.  Hill,  30  Ind.  269. 

For  Cases  froi£  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ||  141-143. 
See,  also,  18  Cyc  p.  127. 

{  26.  Bond. 

Bond  of  surviving  partner,  see  Partnership, 
i  250. 

Estoppel  by  recitals  in  bond,  see  Estoppel,  { 
22. 

Failure  to  give  or  invalidity  ground  for  re- 
moval, see  iKmt,  {  35. 

Failure  to  qualify,  see  post,  |  30. 

Liabilities  on  bonds,  see  post,  §§  527-537. 

Powers  before  qualification,  see  post,  |  77. 

Special  bond  for  sale  of  property  under  order 
of  court,  see  post,  {  351. 

[aj     (Sup.  1827) 

R;  L.  1824,  p.  .323,  requiring  executors  and 
administrators  to  give  bond  with  surety,  impos- 
es on  them  no  new  duties,  but  merely  gives  an 
additional  remedy  to  creditors,  legatees,  and 
persons  entitled  to  distribution.— Eaton  v.  Ben- 
efield,   2  Blackf.    52. 

[b]    (Sup.  1903) 

Under  Bums'  Rev.  St.  i  5494,  foreign 
surety  companies  may  be  received  as  sureties  on 
bonds  of  executors.— Barricklow  v.  Stewart, 
68  N.  E.  316.  81  Ind.  App.  446. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  SS  144-170. 
See,  also,  18  Cyc.  pp.  128-138. 

§  27.  Imhaoloo  of  lottors. 

As  evidence  of  death,  see  Death,  §  4. 

Powers  before  issuance  of  letters,  see  post,  i 
77. 

Revocation  of  letters,  see  post,  §  32. 

Special  letters  of  administration  granted  in  va- 
cation, see  ante,  {  22^ 

[a]  (Sup.  1843) 

Letters  testamentary,  which,  when  granted, 
were  entered  of  record,  and  were  afterwards, 
when  delivered  to  the  executor,  certified  by  the 
clerk  to  be  true  copies  of  the  record,  were  valid 
as  the  original  letters.— Bales  v.  Binford,  6 
Blackf.  415. 

[b]  (App.  1903) 

By  the  express  provisions  of  Bums'  Rev.  St. 
1901,  §  2398,  the  acts  of  the  clerk  of  the  court 
in  vacation  in  granting  letters  testamentary 
should  be  ratified  by  the  court,  unless  good 
cause  be  shown  for  vacating  such  acts.— Bar- 
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ricklow  V.  Stewart,  68  N.  E.  316,  31  Ind.  App. 
446. 

Fob  Gases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  171-176. 
See,  also,  18  Cyc.  p.  138. 

§  20.   Operation   and   effect   of   appoint- 
ment. 

Of  administrator  de  bonis  non,  see  post,  §  37. 

[a]  (Sop.  1856) 

A  defendant  in  a  petition  by  an  adminis- 
trator to  sell  real  estate,  cannot  set  up,  by 
way  of  answer,  that  his  appointment  was  in- 
valid.—Riser  V.  Snoddy,  7  Ind.  442,  65  Am. 
Dec.  740. 

[b]  (Sap.  1872) 

In  a  collateral  proceeding  it  will  be  con- 
clusively presumed  that  a  man  is  dead  when  it 
appears  that  letters  of  administration  have 
been  granted  on  his  estate  by  the  proper 
tribunal. — Jenkins  v.  Peckinpaugh,  40  Ind.  133. 

[c]  (Sap.  1883) 

A  complaint  alleged  that  one  R.,  deceased, 
having  been  appointed  commissioner  to  make 
sale  in  partition  proceedings  of  land  in  which 
plaintiff  was  interested,  had  failed  to  pay  over 
the  money.  The  action  was  against  the  admin- 
istrator and  the  sureties  of  said  R.  One  of  the 
sureties  filed  a  pleading  as  an  answer  to  the 
complaint,  and  as  a  cross-complaint  against  the 
administrator,  averring  that  R.  left  a  widow  and 
less  than  $500  of  property,  and  that  the  coun- 
ty court  made  an  order  vesting  the  estate  en- 
tirely in  the  widow  and  dispensing  with  let- 
ters of  administration,  and  that  without  no- 
tice to  the  widow  and  without  any  order  set- 
ting aside  the  previous  order,  the  court  granted 
letters  to  said  administrator  who  had  been  and 
was  in  collusion  with  the  plaintiff,  aiding  her 
in  the  prosecution  of  said  claim  against  the 
said  R.  and  against  the  sureties.  Held,  that 
such  pleading  did  not  show  a  defect  in  parties 
in  not  joining  the  widow,  and  was  demurrable. 
—Ferguson  v.  State  ex  rel.  Hagans,  90  Ind.  38. 

Where  the  appointment  of  an  adminis- 
trator is  not  void,  such  appointment  cannot  be 
attacked  collaterally  for  irregularities,  though 
such  irregularities  would  be  ground  in  a  direct 
proceeding  for  revoking  his  letters. — Id. 

[d]  (App.  1902) 

It  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  in  proceedings  to  which 
an  administrator  appointed  at  the  request  of 
the  creditors  and  heirs  of  intestate  is  a  party, 
that  the  appointment  was  made  on  sufficient 
grounds.— Peterson  v.  Erwin,  62  N.  E.  719,  28 
Ind.  App.  330. 

[e]  (App.  1906) 

Where  a  court  of  a  county  other  than  that 
in  which  intestate  was  an  inhabitant  at  the 
time  of  his  death,  erroneously  appointed  an 
administrator  of  his  estate,  such  appointment 
was  neither  void  nor  subject  to  collateral  at- 


tack, and,  while  voidable  on  a  direct  attack, 
furnished  complete  protection  to  the  adminis- 
trator so  long  as  it  remained  uurevoke<l. — Wil- 
liams V.  Dougherty,  39  Ind.  App.  9,  78  N.  E. 
1067. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  177-182. 
See,  also,   18  Cyc.   pp.  139-144;    note,  «1 
Am.  St.  Rep.  535. 


§  30.  Failure  to  qualify  or  act. 
[a]  (Sap.  1873) 
Where  a  will  has  been  duly  probated,  and 
one  of  the  heirs,  legatees,  or  devisees  under 
the  will,  named  therein  as  executor,  has,  by 
mutual  consent  and  understanding  of  all  the 
persons  interested  in  the  estate  as  such  heirs, 
legatees,  or  devisees,  acted  as  such  executor 
and  proceeded  to  make  distribution  of  the  pei^ 
sonal  property  without  qualifying  as  executor, 
the  husbands  of  a  part  of  the  heirs  cannot, 
without  notice  to  the  person  so  acting  as  exw*- 
utor,  on  application  to  the  clerk,  have  a  stran- 
ger appointed  as  administrator  with  the  will  an- 
nexed, after  the  time  for  the  person  named  as 
executor  in  the  will  to  qualify  has  expirwl. 
The  heirs  having  consented  that  the  person 
named  as  executor  should  act  without  qualify- 
ing, it  would  be  a  fraud  on  him,  and  on  the 
other  heirs,  legatees,  and  devisees,  to  as^rt 
that  he  had  waived  his  right  by  not  qualifying 
within  the  time  limited  by  statute.— Hays  t. 
Vickery,  41  Ind.  583. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  183-185. 
See,  also,  18  Cyc.  p.  144. 

1 31.   Termination,  of  anthority  in  gea- 
eral. 
[a]     (Sap.  1881) 

On  judgment  declaring  a  will  invalid,  an 
appeal  was  taken  to  the  supreme  court,  pend- 
ing which  a  general  administrator  was  ap- 
pointed ;  special  administrators  having  been 
appointed  during  the  pendency  of  the  action 
in  the  court  below  before  judgment.  Held, 
that  the  effect  of  such  appeal  was  not  to  anna! 
such  judgment,  that  the  appointment  of  tlie 
general  administrator  was  proper,  and  that 
upon  a  judgment  of  reversal  resulting  in  a  final 
adjudication  declaring  the  will  valid,  the  right- 
ful executor  might  be  installed  in  his  office.— 
Hayes  v.  Hayes,  75  Ind.  395. 

Fob  Cases  fbom  Otdeb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  18C-19U. 
See,  also,  18  Cyc.  pp.  145-14& 

§32.   Revooation  of  letters. 

Action  in  representative  capacity  after  revoca- 
tion, see  post,  §§  432,  433. 

Exclusive  or  concurrent  jurisdiction  of  pro- 
ceedings to  revoke  letters,  effect  of  priority 
of  jurisdiction,  see  Coubts,  §  475. 
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Necessity  before  appointment  of  successor,  see 

ante,  i  23. 
On    suggestion   of  amicus   curiae,   see   Amicus 

GUBL£,  §  3. 

[a]  (Sup.  1845) 

If  a  probate  court  revoke  letters  of  ad- 
ministration, it  must  be  presumed,  till  the  con- 
trary appear,  that  the  same  court  granted 
them.— State  ex  rel.  Adams  v.  Jolinson,  7 
Blackf.   529. 

[b]  (Sop.  1846) 
Letters  of  administration,  granted  in  vaca- 
tion, within  30  days  after  the  intestate's  death, 
to  any  other  person  than  his  widow,  she  not  hav- 
ing relinquished  in  writing  her  right  to  admin- 
ister, should,  on  her  application,  be  revoked  at 
the  next  term  of  the  probate  court,  and  letters 
granted  to  her.— Mills  v.  Carter,  8  Blackf.  203. 

[c]  (Sup.  1866) 

When  letters  of  administration  are  issued 
in  a  county  where  the  granting  of  them  is  not 
authorized  by  statute,  the  court  in  which  they 
are  issued  may,  upon  its  own  motion,  insti- 
tute proceedings  to  set  them  aside,  or  it  may  be 
done  by  any  one  interested  in  any  wise  in  the 
estate,  or  on  the  suggestion  of  an  amicus  curiae. 
— Jeflfersonville  R.  Co.  v.  Swayne's  Adm'r,  26 
Ind.  477. 

A  railroad  company,  against  whom  an  ac- 
tion is  being  prosecuted  by  an  administrator  to 
recover  damages  for  an  injury  causing  the 
death  of  the  intestate,  has  such  an  interest  as 
to  make  it  a  competent  party  to  petition  the 
court  for  a  revocation  of  the  letters  of  admin- 
istration.—Id, 

[d]  (Sup.  1885) 

Whenever  the  court  has  issued  letters  of 
administration,  which  are  not  authorized  by, 
but  directly  contravene,  the  express  provisions 
of  the  statute,  such  court  may  of  its  own  mo- 
tion revoke  the  letters  so  issued.— Croxton  v. 
Renner,  2  N.  E.  601,  103  Ind.  223. 

[e]  (Sop.  1889) 

A  complainant  in  a  suit  to  annul  letters  of 
administration,  on  the  ground  that  there  were 
no  assets  belonging  to  the  estate  when  the  ad- 
ministrator was  appointed,  must  aver  that  fact 
in  positive  terms.  A  complaint  alleging  that, 
if  there  were  any,  they  had  been  fully  admin- 
istered before  defendant  received  his  appoint- 
ment, is  bad.— Langsdale  v.  Woollen,  120  Ind. 
78,  21  N.  E.  541. 

[f]  (App.  1906) 

Under  Burns*  Ann.  St.  1901,  {  2381,  pro- 
viding that  letters  of  administration  shall  be 
granted  in  the  county  where  intestate  was  an 
inhabitant  at  his  death,  where  the  court  of  a 
county  other  than  that  of  which  intestate  was 
an  inhabitant  at  death  appointed  an  adminis- 
trator of  his  estate,  such  appointment  was 
properly  annulled  on  the  application  of  any 
person  interested  or  on  suggestion  of  an  ami- 


cus   curiae.- Williams    v.    Dougherty,    39    Ind. 
App.  9,  78  N.  E.  1067. 

[g]     (App.  1907) 

Burns*  Ann.  St.  1901,  {  2398  (Rev.  St. 
1881,  §  2243),  providing  that  on  the  convening  of 
court  it  shall  approve  and  confirm  letters  of  ad- 
ministration granted  by  the  clerk  in  vacation, 
unless  for  good  cause  shown  they  shall  be  re- 
voked, is  mandatory,  and  the  court  has  no  au- 
thority arbitrarily  to  revoke  letters  granted  by 
the  clerk.— Kinnick  v.  Coy,  40  Ind.  App.  139, 
81  N.  E.  107. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  191-212. 
See,  also,  18  Cyc.  pp.  151-159. 

§  33.  Resignation  and  disoharge* 
[a]  (App.  1909) 
An  order  discharging  an  administrator 
on  a  settlement  made  by  him  without  giving 
notice  required  by  statute  would  not  affect  the 
rights  of  heirs  or  creditors  not  appearing  at 
the  final  settlement— Fox  v.  Rhodes,  43  Ind. 
App.  573,  88  N.  E.  92. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §|  213-222. 
See,  also,  18  Cyc.  pp.  148-151. 

§  35.   RemoTAl. 

Change  of  venue,  see  Venue,   §  3C. 

Courts  invested  with  appellate  jurisdiction,  see 
Courts,  |  220(2). 

Effect  on  pending  action,  see  post,  i  440. 

Intermeddling  after  removal,  see  ante,  §  6. 

Scope  and  sufficiency  of  objections  to  evidence 
in  proceedings  for  removal,  see  Tbial,  §  81. 

Waiver  of  privilege  of  excluding  testimony  of 
physicians  as  to  communications,  see  Wit- 
nesses, §  219. 

[a]  (Sup.  1858) 
Where  a  petition  was  filed  in  vacation 
for  the  removal  of  an  administrator,  and  the 
clerk  gave  notice  of  the  pendency  of  suit  by 
publication,  an  order  of  court  for  such  publi- 
cation was  unnecessary. — Crabb  v.  Atwood,  10 
Ind.  331. 

The  record  being  silent  on  the  subject,  it 
will  be  presumed  that  a  publication  of  notice 
of  petition  for  the  removal  of  defendant  as  ad- 
ministrator was  founded  on  a  proper  affidavit 
of   the   defendant's    nonresidency. — Id. 

[b]  The  widow  of  a  decedent  has  suflScient  in-» 
terest  in  the  administration  of  the  estate  to 
authorize  her  to  apply  for  the  removal  of  the 
administrator.— (Sup.  1859)  Pace  v.  Oppenheim. 
12  Ind.  533;  (1800)  Evans  v.  Buchanan,  15 
Ind.  438. 


[c]     (Sop. 

The  failure  of  an  administrator  appointed 
as  successor  to  a  prior  administrator  to  make 
out  a  new  inventory  of  the  property  is  a 
breach  of  duty  for  which  he  may  be  removed 
from  office.— Pace  v.   Oppenheim,  12  Ind.  533. 


Tlftis  Digest  is  compiled  on  the  Key-Number  System.    For  ezplaMtion,  see  page  iii«p 


5  35 


EXECUTORS  AND  ADMINISTRATORS,  11. 


[4  Ind.  Dig.—Pase  8481 


§  35 


[d]  (Sup.  1860) 

Neglect  on  the  part  of  an  administrator 
to  file  an  account  for  nearly  a  year  after  the 
time  fixed  by  the  court  for  that  purpose,  he 
having  money  in  his  hands  belonging  to  the  es- 
tate and  not  paid  over  according  to  law,  is 
sufficient  of  itself  to  authorize  his  removal. — 
Evans  y.  Buchanan,  15  Ind.  438. 

[e]  (Sup.  1862) 

In  a  doubtful  case  the  supreme  court  will 
not  interfere  with  the  action  of  the  court  of 
common  pleas  in  removals  of  executors,  ad- 
ministrators and  guardians.— Whitehall  v.  State 
ex  rel.  Hall,  19  Ind.  30. 

[f]  (Sup.  1864) 

2  Gav.  &  H.  St  pp.  491.  493,  §§  22,  28, 
make  the  marriage  of  an  administratrix  the 
cause  of  her  removal,  unless  her  husband  files 
his  written  consent  to  her  continuing  as  such.— 
Jenkins  v.  Jenkins*  Adm'r,  23  Ind.  79. 

[g]  (Sop.  1865) 
The  fact  that  an  administrator  can  neither 

read  nor  write  is  not  a  sufficient  ground  for  re- 
moving him  on  an  application  of  a  creditor 
under  the  statute.— Gregg  v.  Wilson,  24  Ind. 
227. 

[h]     (Sup.  1871) 

In  a  proceeding  under  the  statute  for  the 
settlement  of  decedents*  estates  to  remove  an 
administrator,  on  the  ground  that  he  has  failed 
to  make  a  true  and  complete  inventory  of  the 
estate  of  the  decedent,  no  other  pleadings  are 
authorized  than  the  sworn  application.  The 
only  judgment  the  court  can  render  is  one  re- 
moving or  refusing  to  remove.  The  statute  is 
simply  mandatory,  and  the  action  of  the  court 
is  very  much  within  the  discretion  of  the  judge. 
—Williams  v.  Tobias,  37  Ind.  345. 

[i]  (Svp.  1871) 
On  an  application  to  remove  an  executor 
because  of  his  removal  from  the  state  and  the 
subsequent  resignation  of  the  resident  executor, 
it  is  no  ground  for  denying  the  application  that 
the  executor  who  has  removed  states  that  he 
changed  his  residence  to  the  place  where  a  large 
portion  of  the  property  of  the  estate  was  situ- 
ated for  the  purpose  of  managing  it  to  better 
advantage,  imder  2  Gav.  &  H.  St.  p.  488,  {  16, 
providing  that  if  an  administrator  or  executor 
shall  remove  from  the  state,  and  there  be  no  re- 
maining executor  or  administrator  in  the  state, 
the  proper  court  shall  grant  letters  of  adminis- 
tration to  any  person  ehtitled  thereto.— Ewing 
V.  Ewing,  38  Ind.  390,  392. 

[J]  (Sup.  1876) 
A  court  cannot  order  the  removal  of  an  ad- 
ministrator, nor  appoint  his  successor,  on  peti- 
tion of  a  creditor  asking  an  order  on  the  admin- 
istrator to  pay  his  claim  against  such  estate, 
but  neither  asking  nor  assigning  any  reason 
for  the  removal  of  such  administrator.- Vail  v. 
Givan,  55  Ind.  59. 

An  administrator  of  a  decedent's  estate, 
which  is  in  process  of  settlement,  can  only  be 


removed  upon  the  verified  petition  of  a  person 
interested  in  such  estate,  or  of  a  co-administra- 
tor, or  of  the  surety  of  such  administrator, 
which  must  specify  one  or  more  of  the  causes 
for  such  removal,  as  enacted  in  2  Rev.  St. 
1876,  p.  491,  i  22;  and,  if  filed  by  a  person 
claiming  an  interest,  the  petition  must  show  the 
nature  of  such  interest  by  alleging  the  facts 
constituting  it— Id. 

Where  a  petition  for  the  removal  of  an  ad- 
ministrator of  the  estate  of  a  decedent  is  filed 
by  a  person  claiming  an  interest  in  such  estate, 
the  petition  must  show  the  nature  of  such  in- 
terest by  alleging  the  facts  constituting  it.— Id. 

[k]     (Sup.  1876) 

Where  an  administrator  refuses  to  obey  an 
order  of  the  court  directing  him  to  pay  over 
money  in  his  possession,  it  is  the  duty  of  the 
court  to  remove  him  from  office  and  appoint  an- 
other person,  who  shall  be  directed  to  bring  an 
action  against  the  administrator  on  his  official 
bond.— Fuhrer  v.  State  ex  reL  Attorney  Gener- 
al, 55  Ind.  150. 

[I]  (Sup.  187G) 
WTiere  no  exception  is  taken  to  an  order  re- 
moving an  administrator  of  an  estate  of  which 
the  court  has  jurisdiction,  and  directing  that  he 
forthwith  account  and  pay  over  the  assets  of 
such  estate,  he  will  be  deemed,  on  appeal,  to 
have  acquiesced  therein.— Ex  parte  Simpson,  55 
Ind.  415. 

[m]     (Sup.  1881) 

In  suit  to  remove  an  administrator  under 
sections  22  and  161  of  the  act  concerning  the 
settlement  of  decedents*  estates,  he  has  the  right 
by  special  pleas  or  by  answer  in  denial,  to  ten- 
der or  form  issues  of  fact  to  be  tried  as  such.— 
Phelps  V.  Martin,  74  Ind.  339. 

[n]  (Sup.  1881) 
Where  the  administrator  fails  to  render  the 
funds  of  the  estate  productive  and  pay  to  the 
legatee  for  life  the  income,  or  suffers  it  to  be- 
come endangered,  the  court  on  application  will 
compel  him  to  perform  his  duty  in  such  re- 
spect, or  discharge  him  at  once,  and  appoint  an- 
other trustee.— Brannock  v.  Stocker,  70  Ind. 
558;  Wilbom  v.  Same,  78  Ind.  602. 

[0]     (Sup.  1882) 

An  administrator  may  be  removed  for  ha« 
bitual  drunkenness,  without  other  evidence  of 
his  incapacity  to  perform  his  duty  as  adminis- 
trator.— Gurley  v.  Butler,  83  Ind.  601. 

[p]     (Svp.  1888) 

Under  Rev.  St  1881,  §  2246,  providing  that 
on  the  filing  of  an  application  to  remove  an  ad- 
ministrator, the  clerk  shall  issue  citation  to  the 
person  complained  against,  ^'requiring  him  to 
appear  and  answer,"  and  that  at  the  next  term 
of  court  *'the  court  shall  hear  the  proofs  and 
allegations,'*  an  answer  and  other  pleadings  nec- 
essary to  form  an  issue  may  be  filed. — McFad- 
den  V.  Ross,  93  Ind.  134. 
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Where  the  answer  in  a  proceeding  to  re- 
move an  administrator,  for  failure  to  file  an  in- 
ventory and  reports,  admits,  and  attempts  to  ex« 
ruse,  such  failure,  the  court  may  properly  de- 
termine the  case  without  evidence ;  and  its  ac- 
tion will  not  be  reviewed  on  appeal,  unless  an 
abuse  of  discretion  is  shown.— Id. 

Act  June  17,  1852,  {  23,  provides  for  the 
filing  of  a  petition  for  the  removal  of  an  execu- 
tor or  administrator,  and  then  provides  that  on 
the  filing  of  such  application,  or  upon  order  of 
court,  the  clerk  shall  issue  a  citation  to  the 
person  complained  against  requiring  him  to  ap- 
pear and  "answer/'  and  it  is  further  provided 
that  at  the  term  of  court  next  after  the  notice 
the  court  shall  proceed  to  hear  the  proofs  and 
allegations.  Heldt  that  the  statute  contemplates 
the  filing  of  an  answer,  the  formation  of  issues, 
and  a  trial  upon  the  evidence,  as  in  civil  ac- 
tions.— Id. 

[q]     (Sup.  1891) 
The  removal  of  an  administrator  is  largely 
in  the  discretion  of  the  court.—Bowen  v.  Stew- 
art, 128  Ind.  507,  26  N.  E.  1G8,  28  N.  E.  73. 

In  proceedings  for  the  removal  of  an  ad- 
ministrator, evidence  of  a  wish  of  decedent,  com- 
municated to  his  son,  that  his  estate  should  not 
be  administered  on,  was  hearsay  and  imma- 
terial.—Id. 

On  a  proceeding  to  remove  an  administra- 
tor, evidence  of  unsatisfied  mortgages  of  record 
held  by  decedent  is  competent  as  showing  the 
necessity  of  administration.— Id. 

Evidence  of  the  custom  of  the  court  of  the 
county  in  the  appointment  of  administrators 
was  wholly  immaterial.— Id. 

[r]  (App.1894) 
Failure  of  an  administrator  to  give  a  bond 
or  to  file  an  inventory  within  the  time  required 
by  law,  or,  if  there  are  no  assets,  to  file  a  state- 
ment showing  such  fact,  is  good  ground  for 
his  removal.— Toledo,  St.  L.  &  K.  0.  R.  Co.  ▼. 
Reeves,  35  N.  E.  1»9,  8  Ind.  App.  667. 

W  (App.  1908) 
The  next  of  kin  of  a  testator  filed  a  peti- 
tion reciting  that  the  bond  filed  by  the  executor 
was  invalid,  in  that  the  bonding  company  had 
no  authority  on  file  in  the  county  showing  it 
authorized  to  transact  such  business,  and  pray- 
ing t^at  the  court  appoint  a  special  administra- 
tor. The  executor  filed  a  demurrer  because  the 
petition  and  objections  did  not  state  a  cause  of 
action,  or  entitle  the  petitioner  to  the  ouster 
prayed  for.  Held,  that  a  contention  that  the 
demurrer  should  not  have  been  considered,  be- 
cause the  petition  did  not  pretend  to  be  a  com- 
plaint or  cause  of  action,  was  immaterial,  since, 
by  whatever  name  the  paper  be  called,  it  asked 
the  removal  of  the  executor.— Barricklow  v. 
Stewart,  68  N.  E.  316,  31  Ind.  App.  446. 

The  fact  that  the  bond  given  by  an  execu- 
tor is  invalid  is  no  ground  for  his  removal  on 


petition,  the  most  that  could  be  required  of  him 
being  a  new  bond.— Id. 

The  demurrer  having  stated  a  statutory 
ground— "want  of  facts  sufficient  to  constitute 
a  cause  of  action'*— fairly  applied  to  the  objec- 
tions set  out  in  the  petition.— Id. 

[t]  (App.  1905) 
An  appeal  by  an  administrator  from  an  or- 
der directing  him  to  give  a  new  bond,  and  re- 
moving him  for  failure  to  comply  therewith, 
is  governed  by  the  Civil  Code,  and  not  by 
Bums'  Ann.  St  1901,  if  2609-2612,  authoriz- 
ing administrators  to  prosecute  certain  appeals 
without  bond.— Moore  v.  Bankers'  Surety  Co., 
73  N.  E.  607,  34  Ind.  App.  633. 

On  appeal  from  an  order  directing  an  ad- 
ministrator to  file  a  new  bond,  and  removing 
him  from  his  office  for  failure  to  do  so,  the  es- 
tate, being  uninterested,  was  not  a  proper  par- 
ty.-Id. 

[U]      (App.  1906) 

A  judgment  removing  an  administrator  does 
not  deprive  him  of  his  right  of  appeal.— Wil- 
liams V.  Dougherty,  77  N.  E.  305,  37  Ind.  App. 
449. 

[T]     (Sup.  1908) 

Where  an  administrator  made  an  improper 
lone,  which  was  afterwards  repaid  with  interest, 
there  was  only  a  technical  devastavit,  and  the 
court  did  not  abuse  its  discretion  in  refusing  to 
remove  the  administrator. — Scott  ▼.  Smith,  171 
Ind.  453.  85  N.  E.  774. 

In  determining  the  question  of  making  an 
allowance  to  an  administrator  for  costs  and  ex- 
penses in  contesting  a  proceeding  to  remove  him, 
the  question  is  whether  his  conduct  was  such  as 
reasonably  to  justify  the  institution  of  the  pro- 
ceeding.—Id. 

Fob  Casks  fbom  Othsb  Statks, 

See  22  Cent.  Dig.  Ex.  &  Ad,  {{  227-262. 
See,  also,  18  Qyc.  pp.  15^170,  1354. 

137*  Administrators  de  bomis  noa. 

Administration  of  assets  coming  to  hands  of 
administrator  de  bonis  non,  see  post,  §  120. 

Administrator  with  will  annexed,  see  ante,  { 
21. 

Appointment  in  proceedings  to  set  aside  settle- 
ment of  executor's  accounts,  see  i;>08t,  §  509 
(7). 

Conditions  precedent  to  setting  aside  fraudu- 
lent conveyances  by  predecessor,  see  B^aud- 
ULENT  Conveyances,  i  241. 

Recovery  of  overpayments  made  by  executor, 
see  post,  S  287. 

[a]     (Sup.  1873) 

Letters  of  administration  cannot  be  legally 
granted  and  confirmed  while  letters  granted 
and  confirmed  to  an  executor  named  in  the  will 
are  in  full  force.— Landers  v.  Stone,  45  Ind. 
404. 
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[b]  Under  Rev.  St.  «§  2240,  2254,  letters  of  ad- 
ministration de  bonis  non  may  issue  where  a 
vacancy  occurs  in  the  administration  of  an  es- 
tate prior  to  the  final  settlement,  but  letters 
de  bonis  non  cannot  issue  where  there  has  been 
a  final  order  of  settlement  which  remains  un- 
revoked.—(Sup.  1881)  Pate  v.  Moore,  79  Ind. 
20;  (ISSn)  Croxton  v.  Renner,  103  Ind.  223,  2 
N.  E.  601. 

[c]  (Sap.  1885) 

An  administrator  de  bonis  non  may  be  ap- 
pointed, notwithstanding  the  regular  adminis- 
trator has  been  discharged  because  he  could  dis- 
cover no  assets. — Langsdale  v.  Woollen,  99  Ind. 
575. 

[d]  (App.  1893) 

Under  Acts  1891,  pp.  107,  108,  relating  to 
the  appointment  of  an  administrator  de  bonis 
non  after  the  administrator  has  been  officially 
discharged  on  the  application  of  creditors  or 
legatees  whose  debts  or  legacies,  in  whole  or  in 
part  remain  unpaid,  or  of  any  person  entitled 
to  share  in  the  distribution  of  the  estate,  etc., 
the  remedy  afforded  is  purely  cumulative.— 
Bamett  v.  Vanmeter,  33  N.  E.  606,  7  Ind. 
App.  45. 

Under  Acts  1891,  pp.  107,  108,  relating  to 
the  appointment  of  an  administrator  de  bonis 
non  after  the  administrator  has  been  officially 
discharged,  and  it  appears  that  there  are  assets 
belonging  to  the  estate  which  should  be  admin- 
istered, it  devolves  on  the  court  to  determine 
when  the  administrator  de  bonis  non  is  appoint- 
ed, whether  or  not  there  are  such  unadminis- 
tcred  assets,  and,  when  the  appointment  has 
been  made,  the  administrator  occupies  the  same 
position  that  a  general  administrator  does,  and 
the  appointment  cannot  be  attacked  in  a  col- 
lateral proceeding,  and  every  presumption  will 
be  in  favor  of  its  validity.— Id. 

In  an  action  by  an  administrator  de  bonis 
non  on  a  bond  payable  to  decedent,  defend- 
ant alleged  that  decedent's  estate  had  been 
administered,  and  finally  settled  by  judgment 
of  the  probate  court,  and  that  such  judgment 
remains  in  force;  but  did  not  allege  that  the 
claim  in  suit  was  considered  in  such  adminis- 
tration. Held,  that  the  answer  was  bad  as  a 
plea  in  bar,  since  Acts  1891,  pp.  107,  108.  pro- 
vide that  whenever  the  administrator  or  exec- 
utor has  been  finally  discharged,  and  no  admin- 
istration of  said  estate  is  pending,  and  there 
are  assets  of  the  estate  of  decedent  within  the 
state  that  have  not  been  and  should  be  admin- 
istered, an  administrator  de  bonis  non  of  the 
estate  may  be  appointed  with  the  same  powers 
as  are  given  to  administrators  and  executors  by 
law.     Lotz,  J.,  dissenting.— Id. 

[e]     (App.  1895) 

Act  March  5,  1891  (Rev.  St.  1894,  § 
2395),  providing  that  on  a  showing  that  an  ad- 
ministrator has  been  finally  discharged,  that  no 
administration  is  pending,  and  that  there  are 
assets  within  the  jurisdiction  of  the  state  which 
have  not  been,  but  should  be,  administered,  a 


court  of  probate  having  jurisdiction  may,  on  the 
application  of  any  unpaid  creditor  or  legatee, 
or  of  any  one  entitled  to  share  ia  the  estate, 
appoint  an  administrator  de  bonis  non  with  the 
powers  of  an  administrator,  applies  to  estates 
administered  upon,  and  in  which  final  reports 
had  been  made  and  approved,  before  the  pas- 
sage of  the  act.— Wahl  v.  Schierling,  11  Ind. 
App.  696,  39  N.  E.  533. 

m     (App.  189S) 

When  claims  in  favor  of  an  estate  have 
never  come  into  the  bands  of  the  administrator, 
and  have  not  been  administered,  an  unpaid  cred- 
itor's remedy,  after  final  settlement,  is  under 
Burns'  Rev.  St.  1894,  §  2395,  which  provides 
for  an  administrator  de  bonis  non.— Postal  v. 
Kreps,  54  N.  E.  816,  23  Ind.  App.  101. 

[g]     (App.l»02) 

Since  the  passage  of  Burns'  Rev.  St.  190U 
§  2395,  providing  that  when  an  administrator 
has  been  discharged,  and  there  is  no  adminis- 
tration pending  in  the  state  and  there  are  as- 
sets of  the  estate  that  should  be  administered, 
then  on  the  application  of  any  creditor  or  lega- 
tee an  administrator  de  bonis  non  may  be  ap- 
pointed, the  approval  of  the  final  account  of 
an  administrator  is  not  an  adjudication  that  he 
has  turned  into  the  estate  all  the  assets  belong- 
ing to  it,  becoming  conclusive  after  three  years, 
but,  without  setting  a  final  settlement  aside, 
an  administrator  de  bonis  non  may  be  appoint- 
ed to  take  charge  of  any  assets  omitted  from 
the  former  administration.— Michigan  Trust  Co. 
V.  Probasco,  63  N.  E.  255,  29  Ind.  App.  109. 

Where  a  person  is  appointed  administrator 
de  bonis  non,  he  has  from  the  date  of  his  ap- 
pointment the  same  power  and  is  charged  with 
the  same  duties  as  a  general  administrator,  ev- 
ery presumption  being  indulged  in  in  favor  of  the 
validity  of  the  appointment  which  cannot  be  at- 
tacked collaterally. — Id. 

[h]      (App.  1904) 

In  proceedings  by  an  heir  for  the  appoint- 
ment of  an  administrator  de  bonis  non,  the  wid- 
ow of  the  decedent  appeared  and  objected  to  the 
appointment;  denying  that  the  applicant  was 
an  heir,  and  alleging  that  the  estate  bad  been 
fully  administered.  On  trial  the  findings  were 
for*  the  applicant,  and  an  administrator  was 
appointed.  Held  that,  in  an  action  by  him  for 
property  of  the  estate,  which  the  widow  had 
conveyed  to  the  defendants  to  conceal  it,  the 
record  of  these  proceedings  was  conclusive  on 
defendants;  they  being  in  privity  with  the  wid- 
ow.—Weaver  V.  Meyer,  70  N.  Bl  409,  32  Ind. 
App.  587. 

[i]  (App.  1909) 
Under  Bums*  Ann.  St  1908,  {  2757,  pn>- 
viding  that  whenever  it  is  shown  that  an  ad- 
ministrator or  executor  has  been  finally  db- 
charged,  and  that  there  is  no  administration 
pending,  and  that  there  are  assets  within  the 
jurisdiction  of  the  state  that  have  not  been  and 
should  be  administered,  etc.,  an   administrator 
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de  bonis  non  may  be  appointed,  a  petition  for 
the  appointment  of  an  administrator  de  bonis 
non,  which  failed  to  allege  that  there  were  as- 
sets within  the  jurisdiction  of  the  state  which 
had  not  been  and  should  be  administered,  or  to 
describe  property  not  accounted  for  in  the  final 
report,  was  insufficient.— Clark  v.  Scbindler, 
43  Ind.  App.  269,  87  N.  E.  44. 

Fob  Cases  from  Ohier  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  267-278. 
See,  also,  18  Cyc.  pp.   lOri-107;    note.   24 

Am.  Dec.  379;    note,  108  Am.   St  Rep. 

413. 

m.  ASSETS.  APPRAISAI.,  AND  IN- 
VENTORY. 

Assets  ground  of  jurisdiction  of  administration 
of  estate,  see  ante,  §  11. 

Body  of  decedent,  see  Dead  Bodies,  §  1. 

Property  available  for  payment  of  debts,  see 
post,  §§  270-272. 

Property  covered  by  bond  of  executor  or  admin- 
istrator, see  post,  §  528. 

Right  and  duty  of  surviving  partner  as  to  part- 
nership affairs,  see  Pabtnebship,  §§  244- 
246,  249. 

i  38.   Property     oonstitutinK     assets     in 
general* 

[a]    (Sap.  1902) 

Where  a  husband  devises  property  to  his 
wife  for  life,  and  directs  the  disposition  of  the 
portion  remaining  at  her  death,  the  portion  so 
remaining  at  her  death  is  a  part  of  his  estate, 
and  not  subject  to  the  control  of  her  adminis- 
trator.—Jester  v.  Gustin,  63  N.  B.  471,  158 
Ind.  287. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  323. 
See,  also,  18  Cyc.  pp.  171,  172. 

$  39.   Real  property  and  estates  and  in- 
terests therein. 

Property  available  for  payment  of  debts,  see 
post,  §  272. 

Title  and  authority  of  executor  or  administra- 
tor in  general,  see  post,  §  129. 

[a]  (Sop.  1838) 

A  land  certificate  to  which  a  person  was 
entitled  in  his  lifetime  issues  to  his  heirs. — 
Shanks  v.  Lucas,  4  Blackf.  470. 

[b]  (Sup.  1846) 

On  the  death  of  a  mortgagor,  the  equity  of 
redemption  descends  to  his  heirs.— Shaw  v. 
Hoadley,  8  Blackf.  1G5. 

[c]  (Sop.  1880) 

Terras  of  years  and  other  estates  less  than 
freehold  pass  to  the  exeoutor  or  administrator, 
and  are  not  subjects  of  descent— Church  v. 
Grand  Rapids  &  I.  R.  Co.,  70  Ind.  161. 

[d]  (Sap.  1881) 

In  an  action  for  trespass  to  leasehold  es- 
tate of  a  decedent,  the  administrator  should  sue 


alone,  such  estate  being  personalty,  the  title  to 
which  would  descend  to  him. — Schee  v.  Wise- 
man, 79  Ind.  389. 

[e]      (Sop.  1882) 

The  right  to  enforce  a  lien  for  taxes  paid 
on  an  invalid  sale,  given  by  Rev.  St.  1881,  § 
(>497,  to  '*the  grantee,  his  heirs  and  assigns," 
held  to  belong  to  the  purchaser's  heirs,  and  not 
to  his  personal  representatives. — Stephenson  v. 
Martin,  84  Ind.  160. 

[f]      (Sop.  1884) 
A  lease  of  lands  for  the  lessor's  life  is  a 
chattel,  which,  on  the  death  of  the  lessee,  goes 
to  his  administrator,  who  alone  Q^n  sue  for  pos- 
session.- Cunningham  v.  Baxley,  96  Ind.  367. 

£g]     (Sap.  1885) 

An  heir  has  the  right  to  land  to  the  ex- 
clusion of  the  administrator,  unless  it  is  re- 
quired for  the  payment  of  debts.— Ilumphries  v. 
Davis,  100  Ind.  369. 

[h]     (Sop.  1886) 

The  executors  can  take  land  to  the  exclu- 
sion of  the  heir  or  devisee  only  when  it  is  need- 
ed for  the  payment  of  the  testator's  debts. — 
Hochstedler  v.  Hochstedler,  9  N.  E.  467,  108 
Ind.  506. 

[1]  (App.  1906) 
The  two-thirds  interest  of  a  father  in  the 
estate  of  his  daughter  who  dies  intestate  is  sub- 
ject to  the  payment  of  the  debts  of  the  intestate. 
—Weaver  v.  Gray,  37  Ind.  App.  35,  76  N.  E. 
795. 

[J]  (App.  1909) 
The  administrator  of  an  incompetent  leav- 
ing no  debts  has  no  interest  in  the  real  estate, 
but  it  descends  to  the  heir,  who  alone  may  sue 
to  set  aside  a  conveyance  made  by  the  incompe- 
tent.— Kamman  v.  D'Heur  &  Swain  Lumber  Co., 
43  Ind.  App.  672,  88  N.  B.  34& 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  280,  285- 

294. 
See,  also,  18  Cyc.  pp.  180-189. 

§  40.   Proceeds  of  sale  of  real  property. 

Property  available  for  payment   of  debts,   see 
post,  §  272. 

[a]  (Sap.  1836) 

Where  the  vendor  of  land  dies  before  pay- 
ment of  the  purchase  money,  his  personal  rep- 
resentatives will  be  entitled  to  receive  the  pur- 
chase money.— Henson  v.  Ott,  7  Ind.  512. 

[b]  (Sup.  1877) 

Money  received  by  an  executor  from  a  rail- 
road company  for  a  release  to  a  right  of  way 
over  lands  belonging  to  his  testator's  estate 
forms  no  part  of  the  assets  of  the  estate. — Han- 
kins  V.  Kimball,  57  Ind.  42. 

[c]  (Sop.  1892) 

A  father  made  a  contract  to  convey  land 
to  his  son,  and  provided  that  the  price  should 
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be  paid  to  his  ''heirs*'  after  his  death.  Held,  in 
a  suit  by  his  other  children  to  declare  and  en- 
force a  vendor's  lien,  that  the  word  ''heirs"  was 
used  in  the  sense  of  "children,"  and  that  the 
purchase  money  was  not  payable  to  the'  ven- 
dor's administrator.— Stevens  v.  Flannagan,  131 
Ind.  122,  30  N.  E.  898. 

[d]  (App.1907) 
Where  the  sole  heir  sold  land  belonging  to 
decedent's  estate,  and  chargeable  with  the  pay- 
ment of  decedent's  debts,  the  administrator  is 
not  entitled  to  convert  the  proceeds  into  assets 
for  the  payment  of  debts,  as  the  sale  does  not 
abridge  the  administrator's  right  to  convert  the 
land  into  assets  for  that  purpose.— Tippecanoe 
r^an  &  Trust  Co.  v.  Carr,  40  Ind.  App.  125, 
78  N,  E.  1043. 

Fob  Cases  from  Other  States. 

See  22  Cent.  Dig.  Ex.  &  Ad.  S  282. 
See,  also,  18  Cyc.  p.  181. 


§  41*  Rents  and  profits. 

Property  available   for  payment  of  debts,   see 

post,  i  272. 
Title  and  authority  as  to  rents  and  profits,  see 

post,  i  131. 
Title  and  authority  of  representative,  see  post, 

§  131. 

[a]  Rents  of  real  estate  of  a  decedent,  accru- 
ing before  his  death,  do  not  vest  in  the  heir,  but 
go  to  the  personal  representative. — (Sup.  1863) 
King  V.  Anderson,  20  Ind.  385;  (1884)  Dorsett 
V.  Gray,  98  Ind.  273. 

[b]  The  rents  and  profits  of  a  decedent's  real 
estate,  accruing  after  his  death,  do  not  go  to 
the  persona]  representative,  bnt  vest  in  the  heirs 
and  distributees.— (Sup.  1863)  King  v.  Ander- 
son, 20  Ind.  385;  (1881)  Evans  v.  Hardy,  76 
Ind.  527;  (1881)  Trimble  v.  Pollock,  77  Ind. 
576;   (1884)  Dorsett  v.  Gray,  98  Ind.  273. 

[c]  (Sup.  1882) 

Where  heirs  are  present  and  talce  charge  of 
the  realty,  money  received  by  an  administrator 
for  rent  does  not  become  a  part  of  the  assets, 
except  under  order  of  court  or  by  agreement  of 
the  heirs.— KidweU  v.  Kidwell,  84  Ind.  224. 

[d]  (Sup.  1885) 

Rents  accruing  prior  to  an  intestate's  death 
are  part  of  the  assets;  but,  unless  the  land  is 
required  to  pay  the  debt,  they  go  to  the  heir. — 
Humphries  v.  Davis,  100  Ind.  369. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  283 ;    49 

Cent.  Dig.  Wills,  §§  1759-1780. 
See,  also,  18  Cyc.  p.  182;    note,  40  L.  R. 

A.  321. 


1 42.   Crops  and  produots  of  land. 

[a]     (Sup.  1875) 
The  executor  of  a  deceased  person,  and  not 
a  devisee,  is  entitled  to  crops  growing  on  the  de- 


vised  premises  at   the   time  of   the   testator's 
death.— Humphrey  v.  Merritt,  51  Ind.  197.  . 

[b]  (Sup.  1876) 

The  emblements  and  annual  crops  with 
which  an  administrator  is  chargeable  do  not  in- 
clude those  planted  after  his  intestate^s  death.— 
Rodman  v.  Rodman,  54  Ind.  444. 

[c]  (Sup.  1878) 

B.  rented  of  S.  a  field  adjacent  to  S/a 
dwelling  house,  and  sowed  it  in  grain,  whicli 
was  growing  at  the  death  of  S.  By  the  terms 
of  the  tenancy  B.  was  not  to  have  any  of  the 
straw  raised  on  the  field.  Held,  that  S-'s  wid- 
ow could  recover  from  B.  for  a  conversion  of 
such  straw  as  matured  within  "one  year  from 
the  death  of  her  husband."— Swain  v.  Bartlow, 
62  Ind.  546. 

[d]  (Sop.  1881) 

The  words  "emblements  and  annoal  crops." 
as  used  in  2  Rev.  St.  1876,  p.  505,  §  34,  re- 
quiring the  administrator  to  take  possession  of 
and  inventory  '^emblements  and  annual  crops, 
whether  severed  or  not  from  the  land,  raised 
by  labor,"  do  not  include  uncut  grass  growing 
in  the  field.  That  descends  with  the  land  to  the 
heir.— Evans  v.  Hardy,  76  Ind.  527. 

[e]  (Sup.  1882) 

Title  to  land  being  in  the  heirs,  all  die 
crops  planted  and  growing  after  decedent's 
death  belong  to  the  heirs.— Kidwell  v.  Kidwell, 
84  Ind.  224. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  2S4. 
See,  also,  18  Cyc  p.  184. 

$  43*  Personml  property  in  senoraL 

Title  and  authority  of  executor  or  administrt- 
tor,  see  post,  i  153. 

[a]  (Sup.  1877) 

iShares  of  bank  stock  belonging  to  a  de- 
cedent estate  are  personalty.- Weyer  v.  Second 
Nat.  Bank  of  Franklin,  57  Ind.  198. 

[b]  (Sup.  1877) 

Where  the  owner  agrees  with  a  pork  pack- 
er to  have  his  hogs  packed  and  is  to  be  charged 
the  regular  rates  for  packing  and  10  per  cent 
interest  on  all  moneys  * 'advanced  on  the  hogs 
packed,"  the  owner  controlling  their  sale  after 
being  packed,  and  dies  before  they  are  disposed 
of,  they  constitute  assets  of  bis  estate.— East  f. 
Ferguson,  59  Ind.  169. 

[c]  (Svp.  1880) 

Personal  property,  whether  in  possession  or 
in  action,  does  not  descend  to  the  heirs,  bat 
goes  to  the  personal  representatives  of  the  de- 
ceased.—Church  V.  Grand  Rapids  &  L  R.  Co.. 
70  Ind.  161. 

[d]  (Sap.  1882) 

The  personalty  of  the  deceased  goes  to  the 
administrator,  and  not  to  the  heir.— Pond  v. 
Sweetser,  So  Ind.  144. 
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[e]     (Sup.  1891) 

Shares  of  stock  in  a  corporation  are  person- 
al property,  and  on  the  death  of  the  owner  de- 
scend to  his  heirs  at  law  subject  to  the  right  of 
his  administrator  to  sell  the  same  in  the  man- 
ner prescribed  by  the  "laws  of  the  state.— Citi- 
sens'  St.  Ry.  Co.  v.  Robbins,  26  N.  E.  116, 
128  Ind.  449,  12  Lr.  R.  A.  498,  25  Am.  St.  Rep. 
445. 

[f  ]  (App.  1903) 
Bums'  Rev.  St  1901,  |  2417,  provides  that 
the  "apparel  and  ornaments"  of  the  widow  of 
a  decedent  shall  not  be  considered  as  part  of 
his  estate,  and  that  wearing  apparel  of  the  de- 
cedent may  be  distributed  by  the  widow  among 
near  relatives.  Section  240  provides  that  all 
words,  except  technical  words,  having  a  peculiar 
and  appropriate  meaning  at  law,  shall  be  taken 
in  the  usual  sense.  Held^  that  neither  a  watch, 
nor  a  watch  chain,  nor  a  charm,  nor  a  ring,  nor 
a  diamond  stud  worth  $500,  constituted  wear* 
ing  apparel  of  the  decedent,  within  the  mean- 
ing of  the  statute. — Coffinberry  v.  Madden,  66 
N.  E.  64,  30  Ind.  App.  360,  96  Am.  St.  Rep. 
349. 

[g]     (Sup.  1906) 

In  the  absence  of  a  testamentary  provi- 
sion to  the  contrary,  an  executor  is  entitled  to 
all  of  decedent's  personal  property  for  the  pur- 
pose of  administration.— Hayes  ▼.  Shirk,  167 
Ind.  569,  78  N.  E.  653. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  279,  281. 
See,  also,  18  Cyc.  p.  172. 

I  44.  Interestfl  in  partnershipfl. 

Right  and  duty  of  surviving  partner,  see  Pabt- 
nebship,  §{  244-246,  249. 

[a]  (Sup.  1883) 

As  the  law  vests  the  surviving  partner  with 
exclusive  right  and  management  of  the  assets  of 
a  firm  for  the  purpose  of  closing  the  business, 
the  surviving  partner  is  not  liable  to  an  action 
by  the  administrator  of  the  deceased  partner  un- 
til demand  is  made  for  settlement,  and  refusal. 
—Anderson  v.  Ackerman,  88  Ind.  481. 

[b]  (App.  1905) 

The  administratrix  of  a  deceased  partner  is 
entitled  to  no  part  of  the  partnership  assets  un- 
til the  debts  have  been  paid  and  accounts  ad- 
justed.—Harrah  V.  State  ex  rel.  Dyer,  76  N.  B. 
443,  77  N.  E.  747,  38  Ind.  App.  495. 


Fob  Cases  fbom  Otheb  States, 
See  22  Cent.  Dio.  Ex.  &  Ad.  { 
See,  also,  18  Cyc.  p.  189. 


I  45. 
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Trust  estatea  and  other  equitable 
estates  and  interests. 

Right  of  action  to  enforce  trust,  see  post,  f 
129. 

[c}      (Sup.  1867) 

An  administrator  cannot  maintain  an  ac- 
tion to  enforce  a  resulting  trust  in  lands  unless 


it  is  shown  that  the  lands,  when  recovered,  will 
be  needed  for  payment  of  debts.— Matlock's 
Adm'r  v.  Nave,  28  Ind.  35. 

[b]  (Sup.  1874) 

Pending  attachment  proceedings,  an  order 
of  court  was  made,  by  consent  of  all  parties 
in  interest,  that  the  sheriff  should  sell  the  goods 
attached  on  credit,  taking  the  purchaser's  notes 
with  approved  security.  The  sheriff  made  the 
sale,  but  took  the  notes  payable  to  himself  indi- 
vidually, and  died  before  termination  of  the 
suit.  Held  that,  as  his  administrators  were^not 
parties  in  interest,  they  could  not  maintain  an 
action  on  the  notes.— Pratt  v.  Carr,  46  Ind.  67. 

Pending  attachment  proceedings,  an  order 
of  court  was  made,  by  consent  of  all  the  par- 
ties in  interest,  authorizing  the  sheriff  to  sell  the 
goods  seized  on  credit,  taking  the  notes  of  the 
purchasers  with  approved  security.  The  sheriff 
made  the  sale,  but  took  the  notes  payable  to 
himself  individually,  and  died  before  the  termi- 
nation of  the  suit.  Held,  that  the  sheriff  had 
no  interest  in  the  notes  which  would  pass  to  his 
administrator,  but  held  them  only  as  a  trus- 
tee.—Id. 

[c]  (Sup.  1882) 

A»  for  many  years  held  a  sum  of  money, 
but  not  upon  an  express  trust,  the  interest  of 
which  he  annually  paid  to  B.  Held,  that  B.'s 
administrator  could  not  maintain  an  action  to 
recover  the  amount,  no  express  trust  being 
shown.— Belknap  v.  Caldwell,  82  Ind.  270. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.    Ex.  &  Ad.   §§  296, 

307;    6  Cent.  Dig.  Banks,  §  332. 
See,  also,  18  Cyc.  pp.  185,  193,  194. 

§  46.  Interests  under  insurance  polioies. 

Affecting    right    of    election    under    will,    see 

Wills,  {  785. 
Right  to  proceeds  of  life  or  accident  insurance 

policy  payable  to  insured,  his  representatives 

or  estate,  see  Insubance,  i  583. 
Right  to  proceeds  of  mutual  benefit  insurance, 

see  Insubance,  |  795. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  297. 
See,  also,  18  Cyc.  p.  191. 

i  47.  Legacies  and  distributiTC  shares. 

[a]  (Svp.  1870) 
Where  funds  have  remained  on  deposit  with 
a  clerk  of  court  for  seven  years,  waiting  the  call 
of  a  distributee,  the  other  distributees  are  not 
the  proper  parties  to  sue  therefor,  on  the  theory 
that  said  distributee  would  be  presumed  to  be 
dead,  as  such  a  claim  could  be  sued  for  only  by 
the  personal  representative  of  such  distributee. 
—Turner  v.  Campbell,  34  Ind.  317.     . 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  298. 
See,  also.  18  Cyc.  p.  174. 
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§  48.  Debts  and  rights  of  action. 

Assignment  and  transfer  by  executor  or  ad- 
ministrator, see  post,  §  171. 

Indorsement  and  transfer  of  bills  and  notes,  see 
post,  §  170. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §|  301-305, 

1873. 
See,  also,  18  Cyc.  pp.  175-179. 

§  40.  — —  In  general. 

Right  of  action  for  damages  as  property  right, 
see  Damages,  {  7. 

[a]  (Sop.  1839) 

An  administrator  of  the  grantee  of  a  deed 
containing  covenants  which  run  with  the  land 
cannot  sue  on  such  covenants  without  showing 
some  special  damage  to  have  accrued  to  his  in- 
testate.—Martin  V.  Baker,  5  Blackf.  232. 

[b]  (Sup.  1869) 

The  heirs  at  law  of  a  decedent  against 
whose  estate  it  appears  any  debts  exist  cannot 
maintain  an  action  for  money  due  the  estate. — 
Walpole's  Adm'r  v.  Bishop,  31  Ind.  156. 

[c]  (Sap.  1870) 

Where  a  covenant  against  incumbrances  in 
a  deed  of  real  estate  is  broken,  and  damages  for 
the  breach  accrue  during  the  lifetime  of  the 
person  holding  under  such  covenant,  the  right 
to  sue  on  the  covenant  is  a  chose  in  action 
which  does  not  descend  to  the  heir,  but  his  ad- 
ministrator must  sue. — Frink  v.  Bellis,  33  Ind. 
135,  5  Am.  Rep.  193. 

[d]  (Sap.  1871) 

Under  2  Gav.  &  H.  St.  p.  527,  §  151,  au- 
thorizing executors  and  administrators  to  sue, 
a  right  of  action  upon,  a  breach  of  a  covenant  of 
seisin,  although  committed  during  the  life  of  the 
covenantee,  passes  to  his  executor  or  admin- 
istrator.— Burnham  v.  Lasselle,  35  Ind.  425. 

[e]  (Sop.  1880) 

The  general  rule  is  that  damages  to  land 
remaining  uncollected  do  not  pass  to  the  ven- 
dee or  descend  to  the  heir.— Church  ▼.  Grand 
Rapids  &  I.  R.  Co.,  70  Ind.  161. 

[fj     (Sap.  1881) 

Where  a  covenant  of  warranty  is  broken 
in  the  lifetime  of  the  covenantee,  and  possession 
is  surrendered  by  him  to  the  holder  of  the  par- 
amount title,  and  the  covenantee  has  died,  the 
action  for  the  breach  should  be  brought  by  the 
administrator.— Wilson  v.  Peelle,  78  Ind.  384. 

[g]  Where  the  owner  died  after  a  right  of  ac- 
tion accrued  for  an  appropriation  of  land  by 
a  railroad,  such  right  did  not  descend  to  his 
heir,  but  was  a  chose  in  action  recoverable  by 
his  administrator.— (Sup.  1892)  Harshbarger  v. 
Midland  R.  Co.,  131  Ind.  177,  27  N.  E.  352, 
30  N.  E.  1083;  (1899)  Indianapolis  &  V.  R. 
Co.  V.  Price,  53  N.  E.  1018,  153  Ind.  31. 


[h]  (App.  1909) 
An  action  for  waste  committed  on  real  es- 
tate during  the  lifetime  of  an  incompetent,  who 
had  conveyed  the  property,  passes  on  his  death 
to  the  administrator.— Kamman  v.  D'Heur  & 
Swain  Lumber  Co.,  43  Ind.  App.  672,  88  N.  E. 
348. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §|  301,  303- 

305. 
See,  also,  18  Cyc.  p.  175. 

§  52.  — —  Evidence  of  indebtedness. 
[a]  (Sup.  1862) 
In  an  action  of  assumpsit  by  an  adminis- 
trator for  a  quantity  of  charcoal  delivered  and 
money  lent  by  the  intestate  to  the  defendant, 
the  plaintiff  proved  the  first  item  clearly,  and, 
in  order  to  prove  the  latter,  introduced  a  wit- 
ness who  testified  that  he  heard  the  defendant 
tell  the  intestate  at,  etc.,  that,  if  the  latter 
would  advance  the  money  and  purchase  iron  for 
a  wagon,  he  would  put  the  iron  on  the  wagon, 
sell  the  wagon,  and  pay  the  intestate  what  he 
owed  him,  and  that  the  intestate  purchased  and 
paid  for  the  iron  and  delivered  it  to  the  defend- 
ant. The  witness  was  the  holder  of  a  claim 
against  the  intestate's  estate,  but  it  did  not  ap- 
pear that  the  estate  was  insolvent  The  jury 
found  for  the  plaintiff  the  said  items  of  indebt- 
edness, with  interest  till  the  giving  of  the  ver- 
dict. Held,  that  the  jury  were  authorized  to  in- 
fer that  the  intestate  bought  iron  enough  to  iron 
the  wagon  and  to  allow  interest  on  both  items 
to  the  time  of  giving  their  verdict.— Martin  v. 
Barlow,  3  Ind.  367. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  1873. 
See,  also,  18  Cyc.  pp.  175-179. 

§  54.  Onmersliip  of  property  at  time  of 
deatli. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  306,  30&- 

310,  1875. 
See,  also,  18  Cyc  pp.  191-195. 

§  56.  — —  Property  disposed  of  by  decte- 
dent. 
[a]     (Sop.  1894) 

Where  a  widow,  holding  land  conveyed 
her  by  her  husband,  has  agreed  with  his  heirs 
to  convey  it  to  them,  they  to  give  her  certain 
money  and  provisions,  and  pay  expenses  in- 
curred by  her  in  regard  to  the  land,  the  admin- 
istrator cannot,  in  order  to  subject  the  land  to 
debts  of  deceased,  sue  her  for  specific  perform- 
ance, since  she  promised  nothing  for  the  cred- 
itor; nor  would  the  land,  if  validly  conveyed 
to  her,  and  by  her  conveyed  to  said  heirs,  be 
subject  to  said  debts. — Wilson  v.  Boone,  136 
Ind.  142,  35  N.  E.  1096. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  308. 
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§  57.  ^—  Property  f  raaduleiitly  oonvey- 
ed. 

Conditions  precedent  to  suit  to  set  aside,  see 

post,  §  431. 
Remedies  of  creditors,  see  post,  §  423. 

[a]  (Sup.  1832) 

G.  recovered  judgment  in  1826  against  W. 
and  another,  administrators  of  the  estate  of  H. 
for  a  debt  due  from  the  intestate.  A  bill  in 
<ihancery  was  filed  in  March,  1827,  by  G.  against 
the  heirs  and  representatives  of  H.  The  object 
of  the  bill  was  to  obtain  a  discovery  of  assets, 
<»tc.,  and  to  render  liable  to  the  judgment  at  law 
certain  real  estate,  for  which  H.  in  his  lifetime 
held  a  title  bond,  and  which  bond  he  had  fraud- 
ulently assigned  to  W.,  his  father-in-law,  for  the 
express  purpose  of  defrauding  G.  This  fraud- 
ulent assignment  was  made  in  1819,  pending  a 
suit  by  G.  against  the  assignor,  for  a  part  of 
the  same  debt  for  which  the  judgment  in  1820 
was  obtained.  In  1825,  after  H's  death,  W.  ob- 
tained from  the  obligor  of  the  title  bond,  on  pay- 
ing a  small  balance  of  the  purchase  money  left 
unpaid  by  H.,  a  deed  for  the  lands  described  in 
the  bond,  and  soon  afterwards  W.  conveyed  a 
part  of  the  property,  without  valuable  consid- 
eration, to  his  daughter,  who  was  the  widow  of 
H.  Held,  that  the  lands  described  in  the  deed 
to  W.  from  the  obligor  of  the  title  bond  were 
subject  to  the  judgment  of  G.,  and  should  be 
«old.— Waym^n  v.  Hardin,  3  Blackf.  26. 

[b]  (Sop.  1835) 

Where  a  conveyance  made  by  an  intestate 
in  his  lifetime  has,  after  his  death,  been  avoided 
by  his  creditors  as  being  fraudulent  as  to  them, 
and  the  land  sold  by  decree  of  court,  neither 
the  administrators  nor  the  probate  court  has 
any  control  over  the  proceeds  of  sale.— Bank  of 
United  States  v.  Burke,  4  Blackf.  141. 

[c]  An  administrator,  whose  intestate's  es- 
tate is  insufficient  to  pay  his  debts,  may  avoid  a 
fraudulent  disposition  of  property  made  by  him 
in  his  lifetime.— (Sup.  1862)  Hess  v.  Hess* 
Adm'r,  19  Ind.  238 ;  (1881)  Martin  v.  Bolton, 
75  Ind.  295. 

[d]  (Sup.  Ig62) 

The  personal  representative  of  a  deceased 
fraudulent  assignor  of  choses  in  action  cannot 
recover  the  choses  or  their  value  from  the  fraud- 
ulent assignee  for  the  purpose  of  distribution  to 
the  heirs  of  the  deceased  assignor  because  such 
assignment,  though  fraudulent,  is  good  against 
the  assignor  and  his  heirs.— Hess  v.  Hess*  Adm'r, 
19  Ind.  238. 

[e]  I  Slap.  1876) 

A  personal  representative  of  decedent  can- 
not impeach  a  transfer  made  by  him,  though  it 
is  fraudulent  as  to  creditors.— Garner  v.  Graves, 
54  Ind.  188. 

[f]     (Sup.  1881) 
A  personal  representative  of  decedent  can 
impeach  a   transfer   made   by  him,   though    it 
is  fraudulent  as  to  creditors.— Johnson  v.  Jones, 
79  Ind.  141. 


[g]  (Sup.  1881) 
A  complaint  by  an  administrator  under  2 
Rev.  St.  1876,  p.  527  (Rev.  St.  1881,  §  23:J5), 
to  set  aside  a  fraudulent  conveyance  by  his  in- 
testate, should  show  that  at  the  time  of  his 
death  he  did  not  have  sufficient  other  property 
to  pay  his  debts,  or  that  there  was  not  at  the 
commencement  of  the  suit  sufficient  other  prop- 
erty to  satisfy  the  claims  of  creditors. — Cox  v. 
Hunter,  79  Ind.  590. 

[h]     (Sup.  1883) 

After  a  creditor  has  maintained  an  action 
under  Rev.  St.  §  2335,  to  set  aside  fraudulent 
conveyances  of  land  by  a  decedent,  the  land 
becomes  assets  in  the  hands  of  the  administrator 
or  executor.— BottorflE  v.  Covert,  90  Ind.  508. 

Under  Rev.  St.  1881,  §  2335,  rendering 
lands  fraudulently  conveyed  liable  to  be  sold  for 
the  debts  of  a  decedent,  an  executor  or  admin- 
istrator who  has  been  authorized  to  sell  lands 
thus  conveyed  can  file  a  petition,  before  the 
sale,  to  avoid  the  fraudulent  conveyance. — Id. 

[1]      (Sop.  18S4) 
Property   fraudulently   conveyed  by  a  de- 
ceased debtor  is  assets  of  his  estate,  and  must 
be  administered  the  same  as  other  assets. — Ves- 
tal V.  Allen,  94  Ind.  208. 


m    (Sap. 

Under  Bums*  Rev.  St.  1894,  §§  2486-2488, 
it  is  only  when  it  is  necessary  to  pay  the  debts 
of  the  estate  of  a  decedent  that  an  administra- 
tor can  sustain  an  action  to  set  aside  convey- 
ances of  real  estate  made  by  his  intestate.— Jar- 
rell  V.  Brubaker,  49  N.  E.  1050, 150  Ind.  260. 

The  setting  aside  of  a  fraudulent  convey- 
ance made  by  decedent,  in  an  action  by  his  ad- 
ministrator (Burns*  Rev.  St.  1894,  §§  2486-2488 ; 
Homer's  Rev.  St.  1897,  §§  2333-2335),  gives  the 
administrator  such  an  interest  in  the  property 
as  to  authorize  him  to  bring  an  action  to  vacate 
a  writ  of  venditioni  exponas  issued  thereon.— Id. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  309. 
See,  also,  18  Cyc.  p.  195. 

§50.  —  Evidenoe  of  ownership* 
[a]     (App.  1898) 

In  an  action  by  an  administrator  for  pos- 
session of  notes  of  his  decedent,  assessment 
lists  made  by  decedent  in  his  life  would  be 
competent  evidence,  as  tending  to  prove  owner- 
ship of  the  property  listed.— McAfee  v.  Mont- 
gomery, 51  N.  E.  957,  21  Ind.  App.  19G. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  f  1875. 
See,  also,  18  Cyc.  p.  193. 

§  62.  Appraisal  and  inTentory* 

Admissibility  in  evidence  in  action  to  set  aside 
fraudulent  conveyance,  see  Fraudulent 
Conveyances,  §  288. 
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Appraisal  of  property  to  be  sold  under  order  of 

court,  see  post,  |  353. 
Necessity    for    appraisal    before    allotment    of 

widow's  allowance,  see  post,  {  192. 

Fob  Gases  fbom  Otheb  States, 

See  22  Cent,  Dig.  Ex.  &  Ad.  H  311-322. 
See,  also,  18  Cyc  pp.  197-205. 

§  63.  ^—  Neoessity  and  purpose* 
[a]  (Sop.  1S59) 
By  2  Rev.  St.  p.  279,  estates  worth  less 
than  $300  are  to  be  inventoried  and  appraised 
and  settled  without  an  administrator;  but,  if 
it  turn  out  that  it  be  worth  more  than  $300, 
an  administrator  is  to  be  appointed,  and,  when 
appointed,  he  is  to  proceed  de  novo  to  make  a 
new  inventory  and  appraisement,  and  the  for- 
mer appraisement  is  not  conclusive.— Pace  v. 
Oppenheim,  12  Ind.  533. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  S§  311,  312. 
See,  also,  18  Cyc.  p.  197. 

§  66*  — —  Property  to  be  inolvded. 
[a]  (Sop.  1883) 
The  gift  of  a  part  of  an  executor's  note 
to  him  by  the  testator,  if  perfected  by  delivery, 
would  have  excused  the  executor  from  including 
such  part  of  the  note  in  the  inventory  of  the 
testator's  estate,  but,  in  that  event,  he  should 
have  charged  himself  as  executor,  in  some  man- 
ner, with  the  residue  of  the  note.— Taylor  v. 
Burk,  91  Ind.  252. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  315. 
See,  also,  18  Cyc.  p.  199. 

i72«  — ^  Operatiom  and  effeet* 
[a]  (Sop.  1876) 
The  fact  that  an  administrator  has  includ- 
ed in  the  inventory  the  annual  crops  planted 
after  the  intestate's  death  does  not  render  the 
estate,  or  himself  as  administrator,  liable  for 
ihem  to  the  owner.— Rodman  v.  Rodman,  64 
Ind.  444. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  S  321. 
See,  also,  18  Cyc.  p.  202. 


IV.  COLLEOnOH  AMD  MAHAOEMEHT 
OF  ESTATE. 

Actions  by  or  against  executors  or  administra- 
tors, see  post,  li  421-457. 

Administration  of  insolvent  estates,  see  post,  f§ 
410-418.' 

By  surviving  partner,  see  Partnebship,  H 
244^247,  254,  255. 

Foreign  and  ancillary  administration,  see  post, 
I  519. 


Liabilities  for  conduct  and  defense  of  actions, 

see  post,  i  457. 
Liabilities  of  executor  de  son  tort  to  rightful 

executor  or  administrator,  see  post,  |  540. 
Liabilities  on  sale  of  property  under  order  of 

court,  see  post,  if  391,  392. 
Liability  of  clerk  of  court  on  official  bond  for 

misappropriation    of    funds    of    estate,    see 

Clebks  of  Coubts,  I  74. 
Removal  of  executor  or  administrator  for  mis- 
management, see  ante,  |  35. 
Review  of  accounting  and  settlement  of  persoD> 

al  representative,  see  post,  {  510. 
Review  of  decisions,  see  Appeal  and  Ebbob, 

I  671. 
Surviving  partner,  see  Pabtnebship,  |  249. 
Validity  and  execution  of  testamentary  powers, 

see  PowEBS. 

(A)  IN  GENERAL. 

By   surviving   partner,   see   Pabtnebship,   H 

244,  245,  249,  255. 
Estoppel  of  administrator  to  assert  claim  in 

favor  of  estate,  see  Estoppel,  |  70. 

§  74.  Represemtatiom  of  deoedemt. 

Representation  of  creditors  in  collection  of  as- 
sets,  see  post,  |  86. 

[a]  (Sup.  1873) 

Letters  testamentary  give  the  executor  the- 
power  and  right  to  administer  all  the  property 
of  the  testator,  though  a  part  of  the  property 
is  not  bequeathed  by  the  wilL—Landers  v.. 
Stone,  45  Ind.  404. 

[b]  (App.  1907) 

The  law  does  not  enlarge  the  rights  of  an 
administrator  beyond  the  rights  of  the  deceased 
if  he  were  alive ;  but  the  administrator  stands 
as  the  representative  of  the  deceased  in  his 
place  and  in  his  stead  with  no  greater  or  less 
power.— Haffield  v.  Mahoney,  39  Ind.  App.  499^ 
79  N.  E.  408,  1086. 

Fob  Oases  fbom  Otheb  States, 
See  18  Cyc  p.  206. 

i  76*  JnrisdiotloiL  of  oovrts* 
[a]  (App.  1902) 
An  administrator  de  bonis  non  sued  to  de- 
termine the  ownership  of  certain  building  stock, 
which  he  claimed  as  an  asset  of  his  decedent's- 
estate,  and  which  was  also  claimed  as  an  as- 
set of  the  estate  of  the  former  administrator, 
and  was  in  possession  of  her  executor,  a  corpo- 
ration domiciled  in  another  state  from  that  in 
which  the  building  association  was  situated. 
It  was  sought  to  restrain  the  administrator 
of  the  former  administrator  from  collecting  the 
certificate  and  the  association  from  paying  it. 
but  no  personal  judgment  was  sought  against 
either  of  the  parties  defendant  Held,  that  the 
fact  that  defendant  had  inventoried  the  cer- 
tificate as  an  asset  of  the  estate  of  its  dece- 
dent did   not   destroy   the   jurisdiction  of  the 
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court  over  the  subject-matter.— Michigan  Trust 
Co.  V.  Probasco,  63  N.  E.  255,  29  Ind.  App.  109. 

Fob  Casks  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  323,  33^ 

33a 
See,  also,  note,  32  Am.  Deo.  632. 

i  77.  Powers  before  issve  of  letters  or 
qvalillcAtloa. 

Petition  to  sell  real  estate  before  appointment, 
see  post,  I  336. 

[a]  (Sup.  1824) 

Executors  must  prove  the  will  and  take 
out  letters  testamentary  before  the  filing  of 
their  declaration.— Call  v.  Ewing,  1  Blackf. 
301. 

[b]  (App.  1900) 

Acts  done  by  an  executor  in  the  interest  of 
his  trust,  prior  to  his  qualification  as  such,  be- 
come binding  on  the  estate  upon  his  qualifica- 
tion; hence  plaintiffs,  who  had,  in  their  capac- 
ity as  attorneys,  given  defendant,  previous  to 
his  qualification,  advice  as  to  whether  he  could 
qualify  as  executor  and  as  to  his  bond,  and 
had  rendered  services  in  procuring  such  bond, 
are  entitled  to  file  their  claim  therefor  against, 
and  collect  the  same  out  of,  the  estate  which 
defendant  represented.— Baker  v.  Cauthom,  55 
N.  E.  963,  23  Ind.  App.  611,  77  Am.  St.  Rep. 
443. 

[c]  (Sup.  1908) 

Both  at  common  law  and  under  the  stat- 
ute an  executor  succeeds  to  the  possession  of 
the  testator,  and  under  Burns'  Ann.  St.  1901, 
§  2378,  it  is  his  duty,  even  before  letters  are 
issued  to  him,  to  care  for  and  preserve  the 
property,  and  he  may  therefore  bind  the  estate 
in  matters  pertaining  to  the  custody  and  care  of 
the  assets.- Alerding  v.  Allison,  170  Ind.  252, 
83  N.  B.  1006,  127  Am.  St.  Rep.  363. 

Fob  Cases  fbom  Otueb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  326-329. 
See,  also,   18  Cyc.  pp.  212-214;    note,  55 
Am.  Dec.  436. 


I  81.  Ezeovtlom  of  proTisions  of  will  Im 
SeneraL 

Power  of  executor  over  property  not  passing  by 
will,  see  ante,  §  74. 

[a]       (Sup.  1906) 

The  proceedings  of  an  executor  in  the  set- 
tlement of  an  estate  are  based  on  preliminary 
judgment,  which  establishes  the  validity  of  the 
will,  subject  only  to  the  statutory  right  of 
contest,  and  it  is  the  intention  of  the  statute 
that,  in  the  absence  of  an  intervening  contest, 
the  estate  shall  proceed  to  final  settlement  and 
the  assets  be  distributed  under  the  will  as 
though  those  provisions  were  not  subject  to 
contest.— Foley  v.  O'Donaghue,  167  Ind.  134, 
77  N.  E.  352. 


Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  323,  334. 
See,  also,  18  Cyc.  p.  207. 

§  82.  Instmotione  of  court. 

As  to  deposit  of  money,  see  post,  |  105. 

Disobedience  of  orders  ground  for  removal,  see- 
ante,  §  35. 

For  application  of  rents  of  realty  to  payment 
of  debts,  see  post,  §  272. 

Sales  without  order  of  court,  see  post,  §§: 
13G-148,  157-168. 

[a]     (App.  1910) 

The  denial  of  a  petition  by  an  adminis- 
trator for  leave  to  expend  funds  of  the  estate 
for  the  erection  of  a  monument  cannot  be  re- 
viewed except  for  an  abuse  of  discretion.— In 
re  Gray's  Estate,  91  N.  E.  745. 

Fob  Cases  fboh  Otheb  States, 

See  22  Cent.  Dig.  Ex»  &  Ad.  {  335. 
See,  also,  18  Cyc.  pp.  208,  1352;   note,  90 
Am.  Dec.  394. 

§  83.  IHsooTery  and  oolleotion.  of  assets. 

By  special  administrator,  see  post,  $  122. 
By    surviving    partner,    see    Pabtnebship,    |f 

244,  245,  249. 
Control    over   property    fraudulently    conveyed 

after  vacation  of  conveyance,  see  ante,  §  57, 
Property  constituting  assets,  see  ante,  §§  38-72» 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |§  339-396. 
See,  also,  18  Cyc.  pp.  215-233;    note,  115 
Am.  St  Rep.  208. 

§  85*  — —  Proceedincs   for    discoTery   of 
assets. 
[a]      (Sup.  1832) 

6.  recovered  judgment  in  1826  against  W. 
and  another,  administrators  of  the  estate  of  H., 
for  a  debt  due  from^  the  intestate.  A  bill  in 
chancery  was  afterwards,  viz.,  in  March,  1827, 
filed  by  G.  against  the  heirs  and  representa- 
tives of  H.  The  object  of  the  bill  was  to  ob- 
tain a  discovery  of  assets,  etc.,  and  to  render 
liable  to  the  judgment  at  law  certain  real  es- 
tate for  which  H.  in  his  lifetime  held  a  title- 
bond,  and  which  bond  he  had  fraudulently  as- 
signed to  W.,  his  father-in-law,  for  the  express 
purpose  of  defrauding  G.  This  fraudulent  as- 
signment was  made  in  1819,  pending  a  suit  by 
G.  against  the  assignor,  for  a  part  of  the  same 
debt  for  which  the  judgment  in  1826  was  ob- 
tained. In  1825,  after  H.*s  death,  W.  obtained 
from  the  obligor  of  the  titlebond  on  paying  a 
small  balance  of  the  purchase  money  left  un- 
paid by  H.,  a  deed  for  the  lands  described  in 
the  bond;  and  soon  afterwards  W.  conveyed  a 
part  of  the  property,  without  valuable  consider- 
ation, to  his  daughter,  who  was  the  widow  of 
H.  Htld,  that  the  administrators  of  H.  should 
account  for  assets,  to  a  certain  amount,  found 
to  be  in  their  hands.— Wayman  v.  Hardin,  3 
Blackf.  26. 
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[b]     (Sap.  1900) 

A  complaint  disclosing  defendant's  posses- 
sion of  money  and  property  of  tlie  estate  of  a 
dtH'edent,  to  which  complainant  is  entitled  as 
administratrix,  and  his  refusal  to  settle,  enti- 
tles complainant  to  an  accounting.— Shrum 
V.  Simpson,  57  N.  E.  708,  155  Ind.  100,  49  L. 
R.  A.  792. 

For  Cases  from  Otheb  States, 

See  22  Cent.    Dig.    Ex.   &   Ad.   §§   323, 

339^58. 
See,  also,  18  Cyc.  pp.  215-218. 

f  86.  — ~  Collection    and    proteotion    of 
assets  in  general. 

Exclusive  or  concurrent  jurisdiction  of  action 
to  set  aside  fraudulent  conveyance,  see 
Courts,  §  472. 

[a]  (Sap.  1835) 

Payments  made-  to  an  infant  administra- 
trix by  the  debtors  of  the  intestate,  and  deliv- 
ery of  goods  to  her  by  her  co-administrators, 
made  while  her  letters  were  unrevoked,  were  as 
if  her  authority  was  undisputed,  as  the  grant- 
ing of  letters  is  a  judicial  act,  and  individuals 
may  presume  the  appointment  valid. — Ray  v. 
Doughty,  4  Blackf.  115. 

[b]  (Sup.  1870) 

An  administrator  can  receive,  as  satisfac- 
tion of  a  note  payable  to  him  as  administrator, 
a  claim  existing  in  favor  of  the  maker  against 
a  third  person.— Hancock  v.  Morgan,  34  Ind. 
Ci24. 

[c]  (Sup.  1880) 

An  executor  may  assign  or  release  debts  of 
the  estate,  may  exercise  acts  of  ownership  over 
them,  in  regard  to  their  security  or  collection, 
and  may  extend  the  time  of  payment  of  a  debt. 
— Underwood  v.  Sample,  70  Ind.  446. 

[d]  (Sup.  1881) 

So  long  as  the  state  remains  unsettled, 
and  the  choses  in  action  are  in  the  hands  of 
the  administrator,  he  is  entitled  to  reduce  them 
to  money  by  suit  or  otherwise. — Brannock  v. 
Stocker,  76  Ind.  573. 

[e]  (Sap.  1884) 

An  administrator  represents  creditors  in 
the  collection  of  money  due  the  estate,  and 
whether  the  money  is  owing  from  a  public  offi- 
cer or  private  individual,  he  has  a  right  to  se- 
cure it  for  the  purpose  of  making  it  assets,  and 
may  maintain  an  action  therefor. — Henry  v. 
State  ex  rel.  Franklin,  98  Ind.  381. 

[f]     (Sup.  1894) 

Where  there  are  no  unpaid  claims  against 
an  estate,  and  the  administrator  has  suffi- 
cient funds  to  pay  the  cash  legacies,  he  will 
not  be  allowed  to  sue  a  distributee  to  foreclose 
a  mortgage,  when  it  has  been  agreed  that  he 
should  take  his  mortgage  notes  as  part  of  his 
distributive  share,  and  he  is  willing  to  do  so, 
and  the  only  reason  for  bringing  the  action  is  to 
coerce  the  distributee  to  agree  to  a  greater  al- 


lowance to  the  administrator  and  his  attor- 
ney than  the  court  had  allowed.— Ba ugh  v. 
Weis,  138  Ind.  42,  37  N.  E.  331. 

[g]     (Sup.  1895) 

An  executor  is  bound  to  acquire  the  assets 
of  the  estate  and  distribute  the  same,  likewise 
an  administrator,  and  for  this  purpose  he  is 
required  to  take  such  steps  as  may  be  neces- 
sary to  correct  all  mistakes  and  errors  in  any 
former  proceeding  in  the  estate.— Glessner  v. 
Clark,  39  N.  E.  544,  140  Ind.  427. 

[h]     (Sup.  1899) 

Where  some  of  the  children  of  a  mortga- 
gee, for  whose  benefit  a  purchase-money  mort- 
gage was  taken,  are  dead,  and  their  adminis- 
trator in  the  settlement  of  their  estates  did  not 
take  into  account  their  interest  in  the  mort- 
gage, the  failure  of  the  administrator  to  make 
inquiries  concerning  the  indebtedness  of  the 
mortgagor  to  the  estates  does  not  affect  the 
rights  of  the  parties  to  the  mortgage.  Judg- 
ment (Sup.  1897)  47  N.  E.  1063,  reversed  on 
rehearing.— Brunson  ▼.  Henry,  -52  N.  R  407, 
162  Ind.  310. 

[i]  (Sup.  1905) 
Where  sureties  have  been  compelled  to 
make  payment  for  breaches  of  an  official  bond 
by  the  principal,  an  executrix  of  a  surety  is 
entitled  to  sue  in  her  representative  capacity  to 
enforce  a  demand  in  favor  of  her  decedent 
against  the  principars  estate  and  a  grantee  to 
whom  he  had  fraudulently  conveyed  property.— 
Coffinberry  v.  McClellan,  73  N.  E.  97,  164  Ind. 
131. 

Fob  Cases  from  Otiieb  States, 

See  22  Cent.    Dig.   Ex.   &   Ad.    §{   323, 

359-383. 
See,  also,  18  Cyc.  pp.  218-226. 

§  87.  —  Oompromise      or      release     of 
olaims. 

See  ante,  §  86. 

[a]     (Sup.  1870) 

Where  an  administrator  holds  a  note  pay- 
able to  him  as  such,  and  agrees  to  receive  in 
satisfaction  thereof  a  claim  by  the  maker 
against  a  third  party,  the  maker  cannot  be  re- 
leased without  the  assignment  of  the  claim  to 
the  administrator  and  an  agreement  by  said 
third  person  to  pay  the  administrator.- Han- 
cock V.  Morgan,  34  Ind.  524. 

[b]  (Sup.  1887) 

An  administrator  has  power,  in  good  faith 
and  upon  a  sufficient  consideration,  to  release 
the  maker  of  a  note  due  the  estate.— Latta  v. 
Miller,  109  Ind.  302,  10  N.  E.  100. 

[c]  (Sup.  1887) 

Rev.  St.  §  2265,  authorizes  executors  and 
administrators  to  release  and  discharge  mort- 
gages when  the  debts  secured  thereby  are  paid. 
Held^  that  a  recorded  release  given  by  the  ad- 
ministratrix of  the  mortgagor  can  be  relied 
upon   without   further  inquiry,   by  subsequent 
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mortgagees,  who  act  in  good  faith  without  no- 
tice—(Connecticut  Mut,  Life  Ins.  Co.  v.  Tal- 
bot, 113  Ind.  373,  14  N.  B.  586.  3  Am.  St. 
Itei).  055. 

[d]  (Sup.  1903) 

A  railroad  employ^  was  a  member  of  a  re- 
lief association  organized  and  supported  by  the 
company  and  employes.  The  by-laws  provided 
for  the  payment  of  benefits  in  case  of  injury  or 
death,  and  that  the  acceptance  of  such  benefits 
Hhould  release  the  company  from  all  liability, 
and  that  no  payments  should  be  made  while 
any  suit  for  damages  was  pending,  or  if  dam- 
ages were  recovered.  The  employ^  was  killed 
through  the  negligence  of  the  company,  leaving 
a  widow,  to  whom  his  benefit  certificate  was 
payable,  and  children.  The  widow  was  ap- 
pointed administratrix,  and  the  amount  due 
under  such  certificate  paid  to  her  on  her  exe- 
cuting a  receipt  acknowledging  the  sum  paid 
as  received  in  full  satisfaction  of  such  certifi- 
cate and  of  all  claims  or  demands  against  the 
relief  fund  and  railroad  company  on  account  of 
such  death.  She  signed  the  receipt  individual- 
ly and  as  "admrx."  Held  that,  as  such  admin- 
istratrix, she  had  authority  to  so  settle  the 
claim,  and  the  settlement  was  binding  on  the 
children.— Pittsburgh,  C,  C.  &  St.  Ia  R.  Co.  v. 
Gipe,  05  N.  E.  1034,  IGO  Ind.  360. 

Though  her  signature  to  the  receipt  did  not 
state  of  what  estate  she  was  administratrix,  it 
must  be  inferred  from  the  context  that  she 
signed  as  administratrix  of  her  deceased  hus- 
band.—Id. 

Though  the  amount  paid  under  the  cer- 
tificate was  only  the  amount  which  by  its  terms 
was  payable  to  the  widow,  by  receiving  it  as 
administratrix  also  she  was  bound  thereby  to 
account  for  it  in  her  capacity  as  administra- 
trix, and  it  therefore  furnished  consideration 
for  the  release  in  that  capacity. — Id, 

The  authority  given  to  administrators  by 
Rums'  Rev.  St.  1901,  §§  2454,  2450,  to  com- 
l)romise  debts  due  to  the  estate  only  when  or- 
dered by  the  probate  court,  relates  only  to 
debts  and  demands  in  favor  of  the  estate,  and 
does  not  relate  to  the  right  of  action  given  for 
wrongfully  causing  the  death  of  the  decedent. 
—Id. 

[e]  (App.  1903) 

A  release  by  an  executor  of  a  judgment 
which  is  a  lien  on  realty  is  valid,  where  it  is 
not  executed  without  consideration,  and  no 
fraud,  collusion,  or  wasting  of  the  assets  of  the 
estate  is  shown.— McCleary  v.  Chipman,  68  N. 
E.  320,  32  Ind.  App.  489. 

For  Cases  fboh  Other  States. 

See   22   Cent.    Dig.    Ex.  &  Ad.    §§   323, 

3S4-302. 
See,   also,  18  Cyc.  pp.  226-229;    note,  14 

L.  R.  A.  414. 


§  80.  — —  Failure  to  oolleot. 

[a]  (Sup.  1886) 

An  executor  who  fails  to  use  due  diligence 
in  collecting  a  claim  due  the  estate  becomes 
personally  liable  for  any  loss  caused  thereby, 
though  the  claim  may  be  a  debt  from  himself 
individually.— Condit  v.  Winslow,  106  Ind.  142, 
5  N.  E.  751. 

[b]  (App.  1910) 

Where  a  distributee  of  an  estate  did  not 
dispute  the  alleged  insolvency  of  a  debtor  to 
the  estate  until  37  years  after  decedent's  death, 
a  finding  that  the  claim  was  uncollectible,  and 
that  the  administrator  should  not  be  charged 
therewith  would  not  be  set  aside.— Fletcher  ▼. 
Nicholson,  90  N.  B.  910. 

For  Cases  from  Other  States, 

See  22  Cent,  Dig.  Ex.  &  Ad.  §{  393-396. 
See,  also,  18  Cyc.  pp.  231-233. 

§  00.   Cnstody  and  management  of  estate. 

Authority  of  administrator  de  bonis  non  to 
carry  on  business  of  decedent,  see  post,  {  120. 

By  surviving  partner,  see  Partnership,  §§  244, 
245,  249,  254,  255. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  397,  398, 

400-408. 
See,  also,  18  Cyc.  pp.  233-245. 

§01.  — —  In  seneral. 

[a]  (Sup.  1889) 

It  is  proper  for  an  administrator  whose 
intestate  has  signed  certain  notes  as  surety  to 
take  from  the  principal  debtor,  without  order 
of  court  therefor,  a  chattel  mortgage  to  indem- 
nify the  estate  against  loss  on  account  of  such 
notes.— Walling  v.  LeVis,  119  Ind.  496,  21  N. 
E.  1108. 

[b]  (Sap.  1906) 

Where  property  on  the  death  of  the  owner 
descends  to  the  heirs,  the  executor  has  no  con- 
trol over  it  unless  so  provided  by  the  owner's 
will.— Hayes  v.  Shirk,  167  Ind.  569,  78  N.  E. 
653. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  397,  39S, 

400-402. 
See,  also,  18  Cyc.  pp.  233-237.. 

§  92.  ^—  Performance  of  decedent's  ob- 
ligations. 

Discharge  of  contracts  by  death  of  party,  eee 
Contracts,  §  311. 

[a]       (Sup.  1865) 

The  administrator  of  a  deceased  tenant 
cannot,  by  selling  and  assigning  the  lease,  re- 
lieve himself  from  the  obligation  to  pay  rent 
accruing  subsequent  to  the  death  of  his  intes- 
tate.—Carley  V.  Lewis,  24  Ind.  23. 

[b]     (Sup.  1837) 

Where  the  owner  of  a  stallion  insures  the 
getting  of  a  mare  with  foal  by  such  stallion 
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upon  condition  that  the  owner  of  the  mare 
should  not  part  with  such  ownership  within  11 
months,  he  to  forfeit  the  insurance  and  pay  an 
agreed  price  for  the  service  if  he  should  do  so, 
and,  the  owner  of  the  mare  having  died,  his  ex- 
ecutor sells  the  mare  within  the  11  months,  the 
estate  is  liable  to  pay  for'  such  service,  although 
the  mare  is  not  with  foal,  as  the  fact  of  his 
death  did  not  relieve  his  executors  from  the 
necessity  of  complying  with  the  condition.— 
Cummins  v.  Peed,  109  Ind.  71,  9  N.  E.  603. 

[c]     (App.  1909) 

A  contract  of  a  person  of  unsound  mind, 
but  not  judicially  declared  incompetent,  may 
be  avoided  by  his  representative,  where  such 
person  continued  incompetent  until  death.— Wil- 
son V.  Fahncstock,  86  N.  E.  1Q37. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  if  403-406. 
See,  also,  18  Cyc.  p.  230. 


$  03.  ....  Continuanee  of  decedent's  bvti- 
ness. 

By  surviving  partner,  see  Partnership,  {  255. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §S  407,  408. 
See,  also,  18  Cyc.  pp.  241-245. 

i  04.  Partnership. 

Right  and  duty  of  surviving  partner,  see  Part- 
nership, §§  244,  245,  249. 

[a]  (Svp.  1856) 

After  the  dissolution  of  a  partnership,  one 
of  the  partners  received,  and  undertook  to  col- 
lect and  account  for,  the  partnership  claims. 
He  died,  and  the  uncollected  claims  came  into 
the  hands  of  his  administrator.  The  survivor 
brought  an  action  against  the  administrator  for 
carelessly  losing  such  claims,  and  the  action 
was  sustained.—Brandon  t.  Judah,  7  Ind.  545. 

[b]  (Sap.  1873)  ' 
Before  a  suit  can  be  maintained  by  an  ad- 
ministrator de  bonis  non  against  a  surviving 
partner  to  recover  the  share  of  the  decedent  in 
the  partnership  assets,  a  demand  for  a  settle- 
ment and  accounting  is  necessary.  The  fact 
that  the  surviving  partner  was  the  original  ad- 
ministrator, and  never  made  any  settlement  as 
such,  and  liad  been  removed  and  the  plaintiff 
appointed  in  his  place,  does  not  obviate  the 
necessity  of  such  demand,  unless  it  is  shown 
that,  as  sun-iving  partner,  he  has  violated  his 
trust  by  failing  to  discharge  his  duties. — Skil- 
len  V.  Jones,  44  Ind.  130. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  S  409. 
See,   also,   18  Cyc.   p.   245;    notes,   27  L. 

R.  A.  340;    28  L.  R.  A.  99,  105,  136; 

notes,   56   Am.   Dec.   517;    8G  Am.   Dec. 

(iOO. 


i05.   Oontraotfl. 

Application  of  statute  of  frauds  to  promises  by 
executor  or  administrator,  see  Frauds,  Stat- 
ute OF,  H  9-12. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Bx.  &  Ad.  H  410-419. 
•  See,  also,  18  Cyc.  pp.  247-253 ;    note,  5:: 
Am.  St.  Rep.  118. 

S  06*  ^—  In  general. 

[a]  (Sup.  1858) 

Where  a  contract  of  an  agent  of  an  ad- 
ministrator does  not  relate  to  a  sabject-matter 
about  which,  as  administrator,  he  is  authorized 
to  negotiate,  he  is  personally  responsible;  or, 
if  the  agent  exceeded  his  authority,  the  agent 
might  be  liable.— Lewis  t.  Reed,  11  Ind.  239. 

[b]  (Sup.  1881) 

Contracts  of  executors,  though  made  in  the 
interests  and  for  the  benefit  of  the  estate  they 
represent,  if  made  upon  a  new  and  independent 
consideration  moving  between  the  promisee  and 
the  executors  as  promisors,  are  the  personal 
contracts  of  the  executors,  and  do  not  bind  the 
estate.— Holderbaugh  v.  Turpin,  75  Ind.  84,  39 
Am.  Rep.  124. 

The  mere  fact  that  matters  involved  in  an 
individual  contract  of  an  administrator  grew 
out  of  an  action  prosecuted  by  him  as  adminis- 
trator will  not  warrant  the  inference,  as  against 
the  positive  allegations  of  the  complaint  against 
him,  that  he  bound  himself  only  in  his  repre- 
sentative capacity.— Id. 

[c]  (Sup.  1882) 

A  mere  promise  made  by  an  administrator 
will  not  bind  the  estate  represented  by  him, 
unless  it  appears  that  he  had  the  right  to 
charge  the  estate,  or  that  the  consideration  for 
the  promise  arose  prior  to  the  intestate's  death. 
—Moody  V.  Shaw,  85  Ind.  88. 

[d]  (App.  1891) 

The  personal  promise  of  an  administrator 
to  pay  a  debt  contracted  by  decedent.  If  the 
assets  of  the  estate  are  not  sufficient,  is  with- 
out consideration  and  void.— Vogel  v.  O'Toole^ 
2  Ind.  App.  190,  28  N.  E.  209. 

[e]  (Sup.  1906) 

An  executor  has  no  power  to  make  a  new 
and  independent  contract  imposing  a  charge 
on  decedent's  estate,  even  for  the  benefit  of 
the  estate.— Hayes  v.  Shirk,  167  Ind.  569,  78 
N.  E.  053. 

For  Cases  from  Otuer  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {|  410,  412„ 

413,  417,  418. 
See,  also,  18  Cyc.  p.  247. 

§97.  ^—  Serrioes. 

By  co-executor,  see  post,  5  125. 

Expenditures  for  counsel  fees,  see  post,  {  111. 

[a]      (Sup.  1858) 

An  administrator  can  appoint  an  agent  to 
do  particular  acts.     Thus  he  may  employ  an 
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attorney  or  an  auctioneer  to  sell  goods  which 
he  is  authorized  by  court  to  sell  at  public  sale. 
—Lewis  V.  Reed,  11  Ind.  239. 

[b]     (Sup.  1877) 

If  an  executor  or  administrator  employs 
an  attorney  at  law  to  transact  business  con- 
nected with  the  settlement  of  his  decedent's 
•estate,  without  a  special  agreement  to  look  to 
such  estate  alone  for  payment,  he  will  be  per- 
sonally liable  to  the  attorney  for  the  value  of 
«uch  services.— Long  v.  Rodman,  58  Ind.  58. 

[e]  (Svp.  188a) 
An  executor  or  administrator  may,  when 
proper  to  do  so,  employ  an  attorney  in  the 
management  of  the  estate  and  in  such  case  he 
is  personally  liable  for  the  payment  of  his 
fees,  unless  there  is  a  special  agreement  that 
the  attorney  shall  look  to  the  estate  alone  for 
their  payment.— Scott  v.  Dailey,  80  Ind.  477. 

[d]     (Svp.  1884) 

An  agreement  by  an  administrator  to  pay 
for  sawing  certain  logs  belonging  to  his  intestate 
binds  the  administrator  personally.— Bott  v. 
Barr,  95  Ind.  243. 

Fob  Gases  fbom  Other  States, 

See  22   Cent.  Dig.   Ex.   &  Ad.  K  411, 

411%. 
See,  also,  18  Cyc.  p.  240;    note,  93  Am. 

Dec  393. 

f  00.  — -  Bills  and  notes. 

Indorsement  and  transfer  by   executor  or  ad- 
ministrator, see  post,  §  170. 

[A]      (Sup.  1827) 

An  administrator  upon  whom  an  invalid 
bill  of  exchange  was  drawn  promised  the  hold- 
er, if  he  would  retain  the  bill,  it  should  be  paid 
whenever  a  certain  farm  should  be  sold.  Held 
that,  as  the  consideration  arose  after  the  in- 
testate*s  death,  no  action  would  lie  against  the 
administrator,  so  as  to  charge  the  estate  of 
the  intestate.— Mills  v.  Kuykendall,  2  Blackf. 
47. 

[b]  (Svp.  1861) 

A  note  given  by  administrators  in  part 
payment  of  a  debt  of  the  deceased,  if  it  can 
be  enforced,  is  collectible  from  the  assets  of  the 
estate,  unless  some  cause  can  be  shovm  for  fix- 
ing an  individual  liability  on  the  administra- 
tors.—Grimes  Y.  Blake,  16  Ind.  160. 

[c]  (Sup.  1877) 

Where,  in  renewal  of  a  matured  promis- 
sory note  executed  by  his  decedent,  the  admin- 
istrator or  executor  of  an  estate,  as  such,  ex- 
ecutes to  the  payee  a  new  promissory  note,  he 
thereby  becomes  personally  liable,  but  the  es- 
tate is  not  bound.— Corn thwaite  v.  First  Nat. 
Bank  of  Rockville,  57  Ind.  268. 

Fob  Gases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  K  415,  417, 

754. 
See,  also,  18  Cyc.  p.  252. 


S  100.  ^—  Qnmrt^ntj  or  suretyship. 
[a]     (Sap.  1862) 

The  rule  that  where  a  creditor  has  the  per- 
sonal security  of  his  debtor,  and  also  holds 
property  of  the  debtor  as  a  pledge  for  the 
same  indebtedness,  he  must  hold  the  property 
for  the  benefit  of  the  surety  as  well  as  his  own, 
applies  to  and  affects  persons  acting  in  a 
fiduciary  capacity  as  executors.— Stewart  v.  Da- 
vis' Ex'r,  18  Ind.  74. 

Fob  Gases  fbom  Otheb  States, 

See  22  Gent.  Dig.  Ex.  &  Ad.  |  416. 
See,  also,  18  Cyc.  p.  253. 

§  104.  Interest  on  funds  of  estate. 

On  amount  of  uncollected  proceeds  of  sale,  see 

post,  S  161. 
Right  of  heir  to  interest  or  distributive  share, 

see  post,  §  313. 

[a]  (Svp.  1835) 

An  administrator  is  liable  for  any  interest 
he  may  have  collected  on  any  debts  due  the  es- 
tate.—Ray  V.  Doughty,  4  Blackf.  115. 

[b]  (Svp.  1867) 

An  executor  or  administrator  cannot  be 
charged  with  interest  on  money  collected  by 
him  merely  because  he  has  not  reported  it  or 
paid  it  into  court,  where  there  has  been  no 
order  of  the  court  requiring  him  to  do  so.— Du- 
four  V.  Dufour,  28  Ind.  421. 

Mere  delay  in  closing  the  administration  of 
an  estate,  when  it  does  not  appear  to  have  been 
needless,  though  accompanied  by  demands  of 
the  executor  for  credits  which  the  court  prop- 
erly disallows,  will  not  justify  the  court  in 
charging  him  with  interest  on  balances  in  his 
hands.- Id. 

Where  an  executor  has  improperly  kept  the 
legatees  out  of  the  use  of  their  money,  he  is 
liable  for  interest  thereon,  and  mere  delay  in 
settling  the  estate  is  sometimes  prima  facie  ev- 
idence of  his  having  done  so ;  but  where  an  es- 
tate is  large,  consisting  of  real  estate,  directed 
to  be  subdivided  into  town  lots  and  sold,  and 
the  proceeds  collected,  and  of  choses  in  action 
to  be  collected  in  several  counties,  and  where 
the  executor  has  years  before  the  final  settle- 
ment of  the  estate  paid  out  to  the  legatees  very 
nearly  the  whole  of  their  shares,  such  delay  is 
not  shown.— Id. 

[c]  (Svp.  1870) 

An  administrator  delayed  some  10  years 
in  settling  the  estate,  using  the  money  of  the 
trust  in  his  own  private  speculations  and,  upon 
a  reference  of  his  accounts  to  a  master,  it  did 
not  appear  that  there  was  any  reason  for  any 
unusual  delay  in  the  settlement,  and  the  ad- 
ministrator refused  to  account  to  the  master 
for  the  result  of  said  speculations.  The  master 
in  making  his  report  charged  interest  after  the 
first  year  from  the  granting  of  administration 
on  balances  in  the  hands  of  the  administrator. 
Held,  that  there  was  no  error  of  which  the  ad- 
ministrator could  avail  himself,  though  the  mas- 
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ter  should  have  charged  compouDd  interest, 
making  annual  rests,  in  the  accounts  for  that 
pun>ose.— Johnson's  Adm'rs  v.  Iledrick,  33  Ind. 
129,  5  Am.  Rep.  191. 

Where  an  administrator  delayed  in  settling 
an  estate,  using  the  money  of  the  trust  in  his 
own  speculations,  and  upon  reference  of  his 
accounts  to  a  master  it  did  not  appear  that 
there  was  any  reason  for  the  delay,  and  the 
administrator  refused  to  account  to  the  master 
for  the  result  of  such  speculation,  the  admin- 
istrator was  chargeable  with  interest  on  the 
balances  in  his  hands  from  the-  first  year  after 
the  granting  of  letters.— Id. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  423-432. 
See,  also,   18  Cyc.  pp.  2r>5-2G3;    note,  29 
K  R,  A.  622. 


§  105.   Depoiiti. 

[a]  (Sap.  1867) 

An  executor  or  administrator  has  no  au- 
thority to  pay  a  balance  in  his  hands  into  court, 
except  in  pursuance  of  an  order  of  the  court.— 
Dufour  V.  Dufour,  28  Ind.  421. 

[b]  (Sup.  1884) 

A  finding  that  for  five  years  a  bank  in 
which  an  administrator  deposited  the  funds  of 
the  estate  had  the  reputation  of  being  an  un- 
safe and  weak  bank  in  Indianapolis  and  the  sur- 
rounding neighborhood, ,  which  reputation  the 
administrator  could  have  learned  by  ordinary 
and  reasonable  diligence,  is  not  sustained  where 
the  evidence  conclusively  showed  that  the  gen- 
eral public  opinion  was  that  the  bank  was  a 
safe  place  of  deposit  from  the  time  the  adminis- 
trator was  appointed  until  the  time  of  its  fail- 
ure, and  that  he  did  not  rely  on  public  opin- 
ion alone,  but  made  inquiry  as  to  the  condi- 
tion of  the  bank,  and  was  informed  by  another 
banker  that  it  was  solvent.— Norwood  v.  Har- 
ness, 98  Ind.  134,  49  Am.  Rep.  739. 

An  administrator  is  not  liable  for  the  loss 
of  estate  funds,  deposited  by  him  in  a  bank  gen- 
erally reputed  and  supposed  by  him  to  be  sol- 
vent, by  the  subsequent  failure  of  the  bank.— Id. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  399. 
See,   also,   IS  Cyc.  p.  2o7;    note,  98   Am. 
St.  Rep.  371. 

§  106.   Loans. 
[a]     (Sap.  1845) 

Where  an  administrator  loaned  the  money 
of  the  estate  while  debts  remained  unpaid,  he 
is  guilty  of  waste,  and  liable  for  the  amount 
60  loaned.— State  ex  rel.  Adams  v.  Johnson,  7 
Blackf.  529.   • 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  433. 

See,  also,  18  Cyc.  p.  2G4. 


§    108.   Ezpenditnrei. 

Advances  to  pay  ckiims  against  estate,  see  post, 

§  26G. 
By    surviving    partner,    see    Partnership,   I 

249. 
Compensation  of  executor  or  administrator,  see 

post,  §§  488-501. 
Expenses  as  claims   against   estate,   see    post, 

§  218. 
On  sale  of  property  of  decedent,  see  post,  §  401. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  E)x.  &  Ad.  §S  43o-4(J2, 

763. 
See,  also,  18  Cyc.  pp.  265-287. 

§  109.  ^—  In  seneraL 

[a]  (Sap.  1886) 

The  court  made  an  allowance  for  the  ex- 
pense of  removing  and  reinterring  the  remains 
of  a  deceased  person  upon  the  petition  of  the 
administratrix,  and  subsequently  set  aside  the 
allowance  on  the  petition  of  the  heirs.  Ileld 
that  the  court  had  authority  to  set  aside  the  al- 
lowance, and  that  the  fact  that  the  administra- 
trix had  expended  money  on  the  faith  of  the  or- 
der of  the  court  did  not  preclude  the  court  from 
annulling  it  upon  evidence  that  the  petition 
on  which  it  was  made  did  not  fully  and  truly 
state  the  facts.— Watkins  v.  Romine,  106  Ind. 
378,  7  N.  E.  193. 

[b]  (App.  mo) 

There  was  no  abuse  of  discretion  in  deny- 
ing the  petition  of  an  administrator  for  leave  to 
expend  funds  of  the  estate  in  the  erection  of 
a  mausoleum  in  honor  of  the  family  of  which 
decedent  was  a  member  on  the  family  burial 
plat,  far  removed  from  decedent's  grave. — ^In  re 
Gray's  Estate,  91  N.  E.  745. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §S  435-438, 

440-447,  763. 
See,  also,  18  Qyc  p.  265. 

§111.  ^—  Connsel  fees  and  eosts. 

Allowance  in  probate  proceedings  or  actions  re- 
lating to  wills  or  probate,  see  Wills,  H 
406-415. 

Appeal  from  allowance,  who  entitled  to  appeal, 
see  Appeal  and  Error,  §  151. 

Costs  in  action  by  or  against  executors  or  ad- 
ministrators, see  post,  §  456. 

Costs  on  accounting,  see  post,  §  511. 

Expenses  as  credit  in  account,  see  post,  §  485. 

[a]  (Sop.  1870) 

A  decedent's  estate  is  chargeable  with  the 
reasonable  expenses  of  the  executor  in  an  un- 
successful eflfort  made  by  him  in  good  faith  to 
resist  a  contest  of  the  will  of  the  decedent,— 
Bratney  v.  Curry,  33  Ind.  399. 

[b]  (Sup.  1883) 

Under  Rev.  St.  1881,  §  2396,  it  is  the  duty 
of  the  court  to  make  an  allowance  to  the  exer- 
utor  or  administrator  for  reasonable  attorney 
fees  whore  an  attorney  is  employed  in  the  man- 
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agement  of  the  estate.— Scott  v.  Dailey,  89  Ind. 
477. 

[c]  (Sap.  1884) 

An  administrator  of  an  estate,  on  settle- 
ment of  his  accounts,  cannot  receive  credit  for 
attorney's  fees  incurred  by  him  and  paid  to  a 
firm  of  lawyers  of  which  he  is  himself  a  mem- 
ber and  entitled  to  share  in  the  account  so 
paid.— Taylor  v.  Wright,  93  Ind.  121. 

[d]  (App.  1894) 

The  court  may  allow  reasonable  attorneys* 
fees  to  an  executor  where  he  employs  counsel 
in  the  management  of  the  estate. — Roll  v.  Mason, 
37  N.  E.  298,  9  Ind.  App.  651. 

Where  a  matter  in  litigation  concerns  an 
executor  both  personally  and  officially,  it  is 
proper  to  apportion  the  counsel  fees. — Id. 

[e]  (App.  1902) 

An  estate  is  not  chargeable  with  the  ex- 
penses of  litigation  carried  on  by  the  adminis- 
trator in  which  the  estate  has  no  interest. — Cul- 
len  V.  State  ex  rel.  Brown,  62  N-  E.  759,  28 
Ind.  App.  335. 

[f]  (App.  1907) 

Though  executors  promise  to  pay  a  certain 
sum  as  attorney's  fees,  if  the  amount  is  exces- 
sive there  is  no  consideration  for  the  promise 
as  to  such  excess.— Lupton  v.  Taylor,  39  Ind. 
App.  412,  78  N.  E.  689.  79  N.  E.  523. 

[g]  (App.  1910) 

The  probate  court  in  making  an  adminis- 
trator allowance  for  attorney's  fees  acts  largely 
within  its  discretion.— Richey  v.  Cleet,  92  N. 
E.  175. 

The  probate  court  is  not  bound  by  any  con- 
tract made  between  the  administrator  and  his 
attorneys,  unless  it  has  been  specifically  author- 
ized by  the  court,  and  before  an  administrator 
or  his  attorney  can  claim  to  be  allowed  for 
such  services,  under  a  contract,  it  must  be 
shown  that  the  contract  was  reasonable  and  just 
to  the  estate.— Id. 

Fob  Cases  from  Otheb  States, 

See  22  C)ent.  Dig.  Ex.  &  Ad.  §{  448-462. 
See,  also,  18  Cyc.  pp.  273-283. 


§  113.   Confession  of  jndsment. 
[a]     (App.  1837) 

Rev.  St  1894,  $  2480  (Rev.  St.  1881,  $ 
232."*),  providing  that  the  trial  of  claims  against 
a  decedent's  estate,  transferred  to  the  issue 
docket,  shall  be  conducted  as  in  ordinary  civil 
cases,  refers  lo  the  manner  of  proceeding,  and 
has  no  referen-e  to  Rev.  St.  1894,  §  522  (Rev. 
St.  1881,  §  514),  providing  that  defendant  may 
offer  any  amount,  and,  if  a  greater  amount  is 
not  recovered,  costs  shall  be  on  plaintiff,  and 
does  not  authorize  an  administrator  to  allow 
judgment  to  go  by  confession,  which  power, 
given  an  administrator  by  Act  Sept.  19,  1881, 
$  103  (Rev.  St.  1881.  §  2327),  was  taken  away 
by  Act  March  7,  1883,  §  35  (Acts  1883,  p.  164). 


— Hanna  v.  Dunham,  38  N.   E.  343,   10  Ind. 
App.  611. 

Fob  Gases  from  Otheb  States, 

See  22  Cent.  Dig.  Ehc  &  Ad.  §  464. 
See,  also,  18  Cyc.  p.  211. 

{114.  Estoppel. 

To   deny  validity   of   election  under  will,    see 
Wills,  §  799. 

[a]  (Sup.  1837) 

Where  a  third  person  is  induced  to  pur- 
chase a  note  due  from  an  intestate*s  estate  by 
the  promise  of  an  administrator  that  it  would 
be  paid,  the  administrator  is  personally  liable 
thereon.— Hackleman  v.  Miller,  4  Blackf.  322. 

[b]  (Svp.  1881) 

A  claim  against  an  estate  was  based  on 
a  note  executed  by  decedent.  The  answer 
averred  that  at  the  time  the  decedent,  who  had 
died  intestate,  executed  the  note,  he  also  ex- 
ecuted a  mortgage  on  certain  land  to  secure 
its  payment,  and  that  afterwards  the  note  was 
indorsed  to  W.  from  whom  the  plaintiff  claim- 
ed title  to  the  note;  that  while  foreclosure 
proceedings  were  pending,  but  before  final  judg- 
ment, W.  indorsed  the  note  to  plaintiff,  who 
was  then,  and  continued  to  be,  a  nonresident, 
but  who  had  notice  of  the  pendency  of  the 
foreclosure  proceedings,  and  that  the  plaintiff 
gave  to  the  heirs  of  the  decedent  no  notice  of 
the  indorsement  of  the  note  to  him  by  W. 
Held,  that  such  paragraph  was  not  bad  because 
it  did  not  aver  that  defendant,  as  the  admin- 
istrator of  decedent,  did  not  have  notice  of  the 
assignment  of  the  note  by  W.  to  the  plaintiff, 
as  the  defendant  was  not  a  party  to  the  fore- 
closure proceedings,  and  as  the  administrator 
of  decedent  was  not  a  necessary  party  to  those 
proceedings.— Lewis  v.  Wintrode,  76  Ind.  13. 

[c]  (Sup.  1887) 

One  who  purchases  land  from  the  grantees 
of  devisees  thereof,  agreeing  to  pay,  as  part  of 
the  price,  costs  adjudged  against  the  admin- 
istrator of  the  estate  personally,  is  estopped  to 
dispute  a  claim  of  the  administrator  against  the 
estate  for  such  costs,  although  the  claim,  if 
allowed,  would  be  a  charge  on  the  real  estate. 
— Mackey  v.  Ballon,  312  Ind.  108,  13  X.  E.  715. 

[d]  (Sup.  1906) 

Real  estate  when  assessed  for  a  street  im- 
provement stood  in  the  name  of  the  executor 
of  the  deceased  owner.  After  the  confirmation 
of  the  assessment,  and  within  the  time  given 
by  the  statute,  an  instrument,  reciting  a  waiver 
of  irregularities  in  the  assessment,  and  contain- 
ing a  promise  to  pay  the  same  in  installments* 
was  executed  by  the  executor,  who  had  no  au- 
thority under  the  will  or  by  the  court  to  do  so. 
One  purchased  the  street  improvement  bonds  on 
the  faith  of  the  executor's  promise.  Held,  that 
the  agreement,  though  void  as  against  the  estate 
of  the  deceased  owner,  was  valid,  as  against 
the  estate  of  the  executor.— Hayes  v.  Shirk. 
167  Ind.  569,  78  N.  E.  653. 
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[e]      (Sup.  1908) 

Wliere  a  deoedent*s  estate  has  received  the 
benefit  of  a  contract  made  by  the  executor,  such 
contract  cannot  be  repudiated  by  those  in  charge 
of  the  estate.— Alerding  v.  Allison,  170  Ind. 
252,  83  N.  E.  1006,  127  Am.  St.  Rep.  363. 

Fob  Gases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  465,  466. 
See,  also,  18  Cyc.  p.  211. 

1 11&.  IndiTidnml    iatereit    in    transao- 
tioiuu 

Failure  to  collect  debt  due  from  executor,  see 

ante,  f  89. 
Payment  of  attorney's  fees  to  firm  of  which 

administrator  is  a  member,  see  ante,  f  111. 
Property  acquired  by  executor  or  administrator 

from  devisees,  heirs,  or  third  persons,  see  post, 

S  152. 
Property  acquired  by  executor  or  administrator 

from  legatees,  distributees,  or  third  persons, 

see  post,  S  172. 
Purchase  of 'property  of  estate  at  execution  sale, 

see  Execution,  |  228. 

[a]      (Sap.  1830) 

Where  an  administrator  so  confounds  prop- 
erty of  decedent  with  his  own  that  it  cannot 
be  distinguished,  he  must  bear  all  the  loss  caused 
by  the  confusion.— Brackenridge  y.  Holland,  2 
Blackf.  377,  20  Am.  Dec.  123. 

[b]  (Svp.  1868) 

Where  an  executor  appropriates  the  as- 
sets o^  an  estate  to  the  payment  of  his  individ- 
ual debts,  with  the  knowledge  of  his  creditors, 
the  latter  may  be  required  to  repay  the  same 
to  the  estate.— Austin  y.  Willson*s  Ex'rs,  21 
Ind.  252. 

[c]  (Sap.  1873) 

A  person  receiving  in  exchange  for  prop- 
erty sold  to  an  administrator  for  his  own  use 
promissory  notes  l)elonging  to  the  estate,  with 
notice  from  the  character  of  the  transaction 
that  the  transfer  of  the  notes  was  a  breach  of 
the  administrator's  duty,  cannot  hold  the  notes 
or  profit  by  their  purchase  as  against  those 
rightly  entitled  to  them.— Thomasson  y.  Brown, 
43  Ind.  203. 

[d]  (Sap.  1874) 

The  fiduciary  character  of  an  executor  or 
administrator  extends  to  all  the  legatees,  and  he 
cannot  purchasp  the  legacy  of  any  of  them  for 
his  benefit  or  the  benefit  of  the  other  legatees; 
and  any  conveyance  of,  or  receipt  for,  a  legacy 
he  may  take  for  less  than  its  value,  is  void  as  to 
such  difference,  which  he  holds  as  trustee  for 
the  legatee.— Goodwin  v.  Goodwin,  48  Ind.  584. 

[e]  (Sap.  1881) 

Where  an  administratrix  transferred  a  note 
belonging  to  the  estate,  but  payable  to  her  indi- 
vidual order,  without  consideration,  to  one  who 
had  notice  of  the  true  ownership  of  the  note,  her 
indorsement  passed  no  title  to  the  indorsee.- 
Krutz  V.  Stewart,  76  Ind.  9. 


[f]  (Sap.  1882) 

A  transfer  of  the  note  belonging  to  the  es- 
tate for  the  individual  benefit  of  the  adminis- 
trator, being  known  to  the  indorsee,  will  not 
vest  a  title  in  the  indorsee. — Rogers  v.  Zook,  80 
Ind.  237. 

[g]  (Sap.  1882) 

An  executor  has  no  authority  to  use  assets 
belonging  to  tte  estate  for  his  personal  benefit ; 
and  hence  a  creditor  of  an  executor,  who  ac- 
cepts a  pledge  of  a  note  belonging  to  the  estate 
as  security  for  the  executor^s  debt,  acquires  no 
rights  thereon.— Xugent  v.  Ladnke,  87  Ind.  481i. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {§  467,  4GS. 
See,  also,  18  Cyc.  pp.  287-28$). 

$117.  WAste*    conversion,    or   embessle- 
ment  of  assets. 

By    surviving   partner,    see    Partnership,    H 

245,  249. 
Confusion  of  goods  of  estate   with  individual 

property,  see  ante,  S  115. 
Criminal    responsibility   for  embezzlement,   see 

Embezzlement,  |  18. 
Ground  for  removal,  see  ante,  |  35. 
Liability  of  co-administrator,  see  post,  §  125. 
Loaning   money   before   payment   of   debts   as 

waste,  see  ante,  S  106. 
Payment  of  individual  debts  with  funds  of  es- 
tate, see  ante,  f  115. 
Pledge  of  assets  for  individual  debt,  see  ante,  f 

115. 
Sale  of  firm  assets  for  individual  benefit,  see 

ante,  |  115. 

[a]  (Sap.  1881) 

2  Rev.  St.  1876,  p.  545,  |  161,  providing 
that,  if  an  executor  embezzle  or  conceal  proper- 
ty, the  court  shall  attach  his  person  and  exam- 
ine him  under  oath,  and  on  his  refusal  to  deliver 
may  commit  him,  does  not  apply  to  an  inter- 
meddling with  the  property  by  an  administrator 
after  his  removal.— Phelps  v.  Martin,  74  Ind. 
339. 

[b]  (Sap.  1889) 

A  devastavit  occurs  whenever  an  executor 
or  administrator  wastes  the  assets  of  the  estate 
and  consists  of  any  act,  omission,  or  misman- 
agement by  whieh  the  estate  suffers  loss,  or  a 
devastavit  may  result  from  the  payment  of 
claims  which  by  the  exercise  of  proper  diligence 
the  administrator  might  have  ascertained  to  be 
unjust  and  illegal.— Beardsley  y.  Marsteller,  22 
N.  E.  315,  120  Ind.  319. 

For  Cases  from  Other  States, 

See   22  Cent.    Dig.    Ex.   &   Ad.   §{  323* 

469-471. 
See,  also,  18  Cyc.  pp.  290-292. 

(118.  Loss  of  assets. 
[a]      (Sap.  1865) 

An  administrator  is  bound  to  adopt  sach 
precautions  against  loss  by  fire  of  property  of 
the  deceased  as  prudent  men  are,  under  similar 
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circumstances,  accustomed  to  use  to  indemnify 
themselves  against  the  like  casual ty.>-Rubottom 
V.  Morrow,  24  Ind.  302,  87  Am.  Dec.  324. 

Fob  Cases  fbom  Otheb  States, 

See  22  Gent.  Dig.  Ex.  &  Ad.  H  472-482. 
See,  also,  18  Cyc.  pp.  292-296. 

S119.   Torti. 
[a]      (Sup.  1877) 

An  administrator,  as  such,  cannot  commit 
a  tort;  and  a  tort  committed  by  him  is  com- 
mitted individually,  and  renders  iiim  liable 
therefor  as  an  individual.— Rose  v.  Cash,  58 
Ind.  278. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  $  483. 
See,  also,  18  Cyc.  p.  296;    note,  52  Am. 
St  Rep.  118. 

S  120.  Admlniatratora  de  bonli  non. 

Action  on  bond  of  predecessor,  see  post,  § 
537  (6). 

Part  payment  by  administrator  de  bonis  non 
as  removing  bar  of  limitations,  see  I/IMITa- 
TioN  OP  Actions,  f  155. 

Part  payment  of  debt  to  administrator  de  bonis 
non,  as  removing  bar  of  limitations,  see  Lim- 
itation OF  Actions,   §  154. 

Pleading  in  action  by,  see  post,  §  443. 

Profert  of  authority,  see  post,  §  445. 

Bight  of  predecessor  to  order  for  payment  of 
debt  or  balance  due  him,  see  post,  §  464. 

[a]  (Sup.  1832) 

An  administrator  de  bonis  non  cannot  sue 
the  representative  of  a  former  executor  or  ad- 
ministrator, at  law  or  in  equity,  for  assets  wast- 
ed or  converted  by  the  first  administrator  or  ex- 
ecutor, but  such  suit  must  be  brought  directly 
by  creditors,  legatees,  or  distributees.— Anthony 
V.  McCall,  3  Blackf.  86. 

[b]  (Svp«i842) 

An  administrator  de  bonis  non  may  main- 
tain an  action  on  a  promissory  note  given  to  a 
former  administrator  as  such.>-Sheet8  v.  Pabo- 
dy,  6  Blackf.  120,  38  Am.  Dec.  132. 

[c]  (Svp.  184S) 

An  administrator  of  an  estate  having  died, 
an  administrator  of  his  estate  was  appointed. 
Such  administrator  and  two  others  fraudulently 
appropriated  the  last-named  estate  to  their  own 
use.  The  heirs  at  law  of  the  first  decedent  ob- 
tained a  decree  against  them  for  waste.  Heldt 
that  the  administrator  de  bonis  non  of  the  first 
decedent  could  neither  sue  for  said  waste  nor 
enforce  said  decree,  it  belonging  to  the  complain- 
ants in  their  suit.— Ferguson  v.  Sweeney,  6 
Blackf.  547. 

[d]     (Svp.  1846) 

An  administrator  having  a  devastavit  died, 
and  his  administrator  was  sued  in  chancery  by 


the  administrator  de  bonis  non  of  the  first  in- 
testate for  such  devastavit  Held,  that  the  suit 
would  not  lie.  Held,  also,  that  under  the  stat- 
ute the  administrator  thus  sued  was  liable  for 
the  devastavit  to  the  creditors,  etc.,  of  the  first 
intestate.— Young  v.  Kimball,  8  Blackf.  167. 

[e]     (Sap.  1849) 

Rev.  St.  p.  559,  provides  that  "any  subse* 
quent  administrator  with  the  will  annexed  shall 
have  execution  upon  any  judgment  that  may 
liave  been  recovered  by  any  person  who  preced- 
ed him  in  the  administration  of  the  same  es- 
tate.'' A  husband  and  wife  conveyed  the  wife's 
separate  property  to  D.,  who  gave  notes  in  pay- 
ment, and  executed  a  mortgage  to  the  husband 
as  security  therefor.  After  the  husband's  death 
his  administrator  foreclosed  die  mortgage,  and 
caused  the  mortgaged  property  to  be  reconveyed 
to  the  wife,  and  entered  satisfaction  on  the 
record.  HeM,  that  an  administrator  de  bonis 
non  was  the  proper  party  to  fiie  a  bill  to  have 
such  entry  of  satisfaction  set  aside,  since  he 
would  have  control  of  the  decree  after  the  entry 
was  set  aside.— Talbott  v.  Dennis,  1  Ind.  471, 
Smith,  357. 

An  entry  by  an  administrator  of  satisfac- 
tion of  a  decree  to  foreclose  a  mortgage  belong- 
ing to  his  intestate,  in  consideration  of  a  con- 
veyance by  the  mortgagor  to  the  widow  of  the 
intestate,  is  a  fraudulent  violation  of  duty,  and 
may  be  set  aside  on  bill  filed  by  a  subsequent 
administrator  de  bonis  non.— Id. 

[fl     (Svp.  1856) 

Prior  to  the  law  of  1849,  an  administrator 
de  bonis  non  could  not  sue  his  predecessor  in 
the  trust  for  a  breach  of  duty.— Graham  v.  State 
ex  rel.  Reynolds,  7  Ind.  470,  65  Am.  Dec.  745. 

[g]     (Svp.  1865) 

A  testator  devised  a  house  and  land  to 
his  widow,  and  the  residue  of  the  estate,  both 
real  and  personal,  was  given  to  a  nephew  and 
sister  in  equal  parts.  The  nephew  was  appoint- 
ed one  of  the  executors,  and  directed  with  the 
counsel  of  his  co-executors  to  continue  the  busi- 
ness of  milling  and  merchandise  as  the  testator 
had  conducted  it.  Held,  that  the  authority  to 
carry  on  the  mill  was  personal  to  the  nephew, 
and  that  an  administrator  de  bonis  non  ap- 
pointed on  the  resignation  of  the  nephew  had 
no  power  to  continue  the  business,  and  was  not 
chargeable  with  the  rents  arising  from  real  es- 
tate which  was  used  in  connection  with  the 
mill.— Rubottom  v.  Morrow,  24  Ind.  202,  87 
Am.  Dec.  324. 

th]     (Svp.  1884) 

Where  an  administrator  is  garnished  by  a 
creditor  of  a  legatee  or  distributee,  an  order  for 
payment  thereof  binds  a  subsequent  administra- 
tor, so  that  he  cannot,  in  the  settlement  of  his 
trust,  take  credit  for  payment  thereof  to  such 
distributee  or  legatee.— Simonds  y.  EUirris,  92 
Ind.  505. 
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[i]     (Sap.  1888) 

Since  an  administrator  de  bonis  non,  who 
has  obtained  a  judgment  on  the  bond  of  a  for- 
mer administrator  for  conversion  of  assets,  has 
a  lien  on  land  purchased  with  the  converted 
funds  and  afterwards  fraudulently  conveyed,  he 
may  proceed  in  equity  to  enforce  it  as  against 
the  purchasers,  notwithstanding  he  may  have  a 
remedy  at  law  against  the  sureties.— Duffy  v. 
State  ex  rel.  Rogers,  115  Ind.  351,  17  N.  B 
615. 

It  is  the  duty  of  the  administrator  de  bonis 
non  to  collect  and  distribute  a  debt  due  the 
estate  by  a  former  administrator,  whether 
there  are  creditors  of  the  estate  or  not,  so  that 
it  is  not  necessary  in  a  suit  based  on  such  a 
cause  of  action  to  allege  that  there  are  unpaid 
debts  due  from  the  estate.— Id. 

U]  (Sap.  1889) 
An  action  by  an  administrator  de  bonis 
non  against  his  predecessor  for  funds  wasted  or 
converted  is  not  maintainable  at  common  law, 
and  can  only  be  brought  on  the  official  bond  of 
the  latter  in  certain  cases,  by  virtue  of  Rev.  St. 
1881,  §  2458,  and  not  against  such  former  ad- 
ministrator or  'his  representative  alone.— Lucas 
V.  Donaldson,  117  Ind.  139,  19  N.  E.  758. 

A  complaint  by  an  administrator  de  bonis 
non  against  an  administrator  to  recover  a  sum 
collected  by  defendant's  intestate  as  adminis- 
trator of  another  estate  does  not  state  a  cause 
of  action  if  it  fails  to  allege  that  there  were 
debts  of  the  estate  to  be  paid,  that  intestate 
was  in  default  in  failing  to  pay  over  the  funds, 
or  that  the  amount  so  collected  was  all  that 
was  collected  by  deceased  administrator.— Id. 

[k]     (App.  1893) 

Under  Acts  1891,  pp.  107,  108,  relating  to 
the  appointment  of  an  administrator  de  bonis 
non  after  the  discharge  of  the  administrator, 
and  where  there  are  assets  belonging  to  the  es- 
tate which  should  be  administered,  when  the 
court  determines  from  the  facts  shown  that 
there  are  assets  available  which  have  not  been 
before  reached,  it  will  make  the  appointment  of 
the  administrator  de  bonis  non,  and  such  ad- 
ministrator then  proceeds  in  all  respects  as  oth- 
er administrators  in  the  settlement  of  the  estate, 
and,  if  among  the  assets  not  administered  there 
should  be  a  chose  in  action  which  is  due  from 
any  debtor  to  the  estate,  the  administrator  de 
bonis  non  may  sue  and  recover  whatever  may 
be  owing  from  such  debtor,  and  the  latter  is  en- 
titled to  the  benefit  of  all  defenses  that  would 
be  available  to  him  in  any  other  action  for  the 
same  demand.— Bamett  v.  Vanmeter,  33  N.  E. 
0(30,  7  Ind.  App.  45. 

[1]     (App.  1899) 

Under  Horner's  Rev.  St.  1897,  §  2240,  im-: 
posing  on  an  administrator  de  bonis  non  the 
same  rights  and  liabilities  as  the  administrator 
first  appointed,  he  cannot  bring  a  common-law 
action  against  the  estate  of  his  predecessor  for 
a  conversion  of  the  trust  assets.  His  remedy 
is  under  section  2458,  which  authorizes  him  to 


sue  on  the  predecessor's  bond  for  such  misap- 
propriation.—Ormes*  Estate  v.  Brown,  52  N.  B. 
1005,  22  Ind.  App.  569. 

[m]     (App.  1902) 

An  administrator  de  bonis  non  sued  to  de- 
termine the  ownership  of  certain  building  stock, 
which  he  claimed  as  an  asset  of  his  decedent's 
estate,  and  which  was  also  claimed  as  an  asset 
of  the  estate  of  the  former  administrator,  and 
was  in  possession  of  her  executor,  a  corpora- 
tion, domiciled  in  another  state  from  that  in 
which  the  building  association  was  situated. 
It  was  sought  to  restrain  the  administrator  of 
the  former  administrator  from  collecting  the  cer- 
tificate and  the  association  from  paying  it,  but 
no  personal  judgment  was  sought  against  either 
of  the  parties  defendant.  Held  that,  it  ap- 
pearing that  the  stock  was  purchased  with 
money  belonging  to  the  estate  of  plaintiff*s  de 
cedent,  the  fact  that  the  stock  sought  to  be 
recovered  was  not  in  existence  at  the  time  of 
his  death  did  not  rob  it  of  the  character  of  an 
unadministered  asset.— Michigan  Trust  Co.  v. 
Probasco,  63  N.  E.  255,  29  Ind.  App.  109. 

[n]     (App.  1904) 

The  title  to  personal  property  passing,  un- 
der Wisconsin  law,  to  the  executor  or  adminis- 
trator of  a  decedent,  where  a  testator  in  that 
state  bequeathed  money  and  securities  to  bis 
widow  for  life,  and  then  to  his  son,  who  was 
made  executor,  and  the  son  never  intended  to 
part  with  title  to  the  property,  the  proper  par- 
ty to  maintain  an  action  for  a  conversion  of  the 
property  after  the  son's  death  was  the  adminis- 
trator de  bonis  non,  though  the  widow  had  been 
placed  in  possession  of  the  property. — Weaver  v. 
Meyer,  70  N.  E.  409,  32  Ind.  App.  587. 

A  complaint  alleging  that  an  executor  bad 
managed  a  decedent's  estate  as  such  executor 
till  his  own  death,  and  had  never  separated  the 
income  from  the  body  of  the  estate,  but  handled 
it  as  a  part  of  the  estate,  sufficiently  shows  that 
he  had  never  so  far  executed  his  trust  that  the 
fund  ceased  to  belong  to  the  estate,  or  that  an 
administrator  de  bonis  non  appointed  after  the 
executor's  death  could  not  maintain  an  action 
against  persons  who  had  wrongfully  secured 
possession  of  the  fund.— Id. 

[o]      (App.  1905) 

An  administrator  de  bonis  non  has  the 
same  powers  as  the  original  administrator.— 
CuUop  V.  City  of  Yincennes,  34  Ind.  App.  667. 

Fob  Cases  from  Othbb  States. 

See  22  Cent.  Dig.  Ex.  &  Ad.  ({ x485-492. 
See.  also,  18  Cyc.  pp.  1309-1320;  note,  108 
Am.  St.  Rep.  413. 

§121.  Administrators  with  will  aamexed. 

Profert  of  authority,  see  post,  |  445. 

[a]     (Sup.  1881) 

An  administrator  with  the  will  annexed  is 
personally  liable  for  depreciation  of  bank  stock 
bought  with  trust  funds  in  his  own  name.— 
Gilbert  v.  Welaoh,  75  Ind.  557. 
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[b]     (Sap.  1887) 

An  administrator  with  the  will  annexed 
takes  all  the  power  under  the  will  which  would 
devolve  on  the  executor,  if  one  had  been  named. 
—Davis  V.  Hoover,  14  N.  E.  468,  112  Ind.  423. 

Fob  Cases  fbom  Other  States, 

See  22   Cent.    Dig.   Ex.  &  Ad.   {|  493, 

493%. 
See,  also,  18  Cyc.  pp.  1321-1323 ;   note,  40 
L.  R.  A.  33. 


S  122.  Teaiporary  or  ipeoial  administra- 
tors. 
[a]     (App.  1895) 

Under  Rev.  St.  1894,  f  2391  (Rev.  St. 
1881,  §  2237),  declaring  that  the  powers  of  a 
special  administrator  are  *'to  collect  and  pre- 
serve the  property  of  the  testator  or  of  the 
intestate  until  demanded  by  an  executor  or  ad- 
ministrator duly  authorized  to  administer  the 
same,''  a  special  administrator  has  no  power  to 
enter  into  an  agreed  case  with  the  widow  with 
reference  to  the  disposition  of  the  proceeds  of 
an  insurance  policy  on  decedent's  life,  col- 
lected by  him  as  special  administrator.— Tomlin- 
son  V.  Wright,  12  Ind.  App.  292,  39  N.  E. 
884. 

tb]     (App.  1897) 

Under  Homer's  Rev.  St.  1897,  S  2237,  pro- 
viding that  a  special  administrator  shall  collect 
arid  preserve  the  property  of  the  estate  until 
demanded  by  an  administrator  duly  appointed, 
the  special  administrator  has  no  authority  to 
allow  or  pay  claims,  or  enter  into  an  agreed 
case  in  relation  to  the  money  collected  by  him. 
—State  ex  rel.  Wright  v.  Tomlinson  (Ind.  App.) 
45  N.  E.  1116,  16  Ind.  App.  C62,  59  Am.  St. 
Rep.  335. 

[c]     (Sup.  1902) 

Under  Bums'  Rev.  St.  1901,  |  2393  (Rev. 
St.  1881,  §  2239;  Horner's  Rev.  St.  1901,  § 
2239),  providing  that  a  special  administrator  of 
a  testator  shall  collect  the  debts  by  suit  or 
otherwise  in  the  same  manner  as  the  adminis- 
trator of  an  intestate,  the  special  administrator 
has  authority  to  bring  an  action  for  an  account* 
ing  against  a  surviving  partner. — Bmning  v. 
Golden,  64  N.  E.  657,  159  Ind.  199. 

On  the  final  account  of  a  special  adminis- 
trator of  a  testator,  he  claimed  credits  for  ex- 
I>ense8  on  sale  of  personal  property,  fees  in  a 
suit  brought  by  him  against  an  heir  for  a  part- 
nership accounting,  in  which  suit  the  adminis- 
trator was  defeated,  and  for  his  services.  The 
heir  in  question  had  obtained  a  decree  enforcing 
a  lien  on  all  real  estate  descending  to  the  only 
other  heir;  and  he  contended  that  the  items  of 
t^e  account  should  not  be  allowed,  because,  the 
amount  of  the  lien  being  greater  than  the 
property  devised  to  the  other  heir,  an  allow- 
ance of  the  items  would,  in  effect,  compel  him 
to  pay  the  whole  of  the  items.  Held,  that  the 
contention  was  of  no  merit. — Id. 


Bums'  Rev.  St.  1901,  |  2446  (Rev.  St. 
1881,  §  2291;  Homer's  Rev.  St.  1901,  §  2291), 
provides  that  an  administrator  shall  not  be 
liable  individually  for  costs  in  a  suit  brought 
by  him  as  administrator.  Bums'  Rev.  St  1901, 
i  2393  (Rev.  St.  1881,  S  2239;  Homer's  Rev. 
St  1901,  f  2239),  enacts  that  a  special  adminis- 
trator of  a  testator  shall  collect  the  debts,  etc., 
in  the  same  manner  as  the  administrator  of 
an  intestate.  Held,  that  a  special  administrator 
of  a  testator,  suing  for  a  partnership  account- 
ing, is  not  individually  liable  for  costs;  he  hav- 
ing sued  in  good  faith.— Id. 

Bums'  Rev.  St  1901,  f  2393  (Rev.  St. 
1881,  S  2239;  Horner's  Rev.  St.  1901,  |  2239), 
authorizes  a  special  administrator  of  a  testa- 
tor to  collect  debts,  etc.,  in  the  manner  of  an 
administrator  of  an  intestate;  and  Bums'  Rev. 
St.  1901,  i  2446  (Rev.  St.  1881,  §  2291;  Hor- 
ner's Rev.  St  1901,  S  2291),  provides  no  ad- 
ministrator shall  be  personally  liable  for  costs 
in  an  action  by  him  as  administrator.  One  of 
testator's  two  heirs  had  sued  the  other  for  an 
accounting  as  to  a  partnership  between  defend- 
ant and  testator,  but  the  suit  was  dismissed, 
and  subsequently  the  special  administrator  of 
the  testator  brought  such  a  suit  for  an  account- 
ing. Held,  that  a  contention  that  the  suit  was 
for  the  benefit  of  the  other  heir,  and  that  hence 
the  executor  was  individually  liable  for  costs, 
was  of  no  merit. — Id. 

Fob  Gases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  494-4951^. 
See,  also,  18  Cyc.  pp.  1325-1326. 

$  123.  Coezecutors     and     coadminlitra- 
tors. 

Action  by  administrator  on  bond  of  co-admin- 
istrator, see  post,  I  537  (6). 

Appointment,  see  ante,  f  23. 

Authority  of  surviving  administrator  to  receive 
assets  of  estate  from  representative  of  de- 
ceased administrator,   see  post,  §  128. 

Liabilities  on  bonds,  see  post,  §§  527, '531. 

Removal,  see  ante,  §  35. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  496-530. 
See,  also,   18  Cyc.  pp.  1330-1348;    notes, 

14    Am.    Dec.    157,    42    Am.    Dec.    288; 

note,  127  Am.  St  Rep.  381. 

$  124.  ^—  Joint  or  several  autliorlty. 

[a]  The  acts  of  one  of  several  joint  executors 
or  administrators  in  the  administration  of  an  es- 
tate are  deemed  the  acts  of  all.— (Sup.  1846) 
Herald  v.  Harper,  8  Blackf.  170;  (1908)  Alerd- 
ing  V.  Allison,  170  Ind.  253,  83  N.  E.  1006, 
127  Am.  St  Rep.  363. 

[b]     (Sup.  1908) 

A  legatee  of  household  goods,  which,  with 
$500  in  money,  had  been  bequeathed  to  her,  re- 
fused to  accept  them,  claiming  much  more  un- 
der an  agreement  with  the  testatrix  to  pay  her 
by  will  for  services  performed.     The  executors 
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wanted  to  use  the  house,  and,  to  induce  the 
legatee  to  remove  the  goods,  one  of  them  prom- 
ised they  would  see  that  her  claim  would  not 
be  prejudiced  thereby,  whereupon  she  gave  him 
a  receipt  to  return  them  on  demand.  Held, 
that  the  promise  was  none  the  less  binding  on 
the  estate  because  made  by  one  of  the  execu- 
tors, as  by  accepting  and  appropriating  its 
benefits  the  estate  must  be  held  to  have  ratified 
the  agreement  made  by  him,  and,  besides,  the 
transaction  was  a  matter  of  administrative  de- 
tail in  which  the  act  of  one  was  as  efficient  as 
the  act  of  all.— Alerding  v.  Allison,  170  Ind. 
252,  83  N.  B.  1006,  127  Am.  St.  Rep.  363. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Bx.  &  Ad.  i§  496-507. 
See,  also,  18  Cyc.  p.   1330. 


1 125.  Joint  or  soTerml  liabiUty. 

[a]  (Sap.  1824) 

Each  executor  of  an  estate  is  responsible 
severally  for  his  own  acts,  and  for  money  or 
property  which  has  come  to  his  own  hands. — 
Call  V.  Ewing,  1  Blackf.  301. 

[b]  (Svp.  1835) 

An  executor  may  be  passive,  by  not  ob- 
structing his  co-executor  from  obtaining  the 
assets,  without  making  himself  responsible,  even 
to  the  creditors  of  the  testator.— Ray  v.  Dough- 
ty, 4  Blackf.  115. 

Where  an  administratrix,  being  a  minor, 
takes  goods  of  the  estate  into  her  own  posses- 
sion with  the  knowledge  of  her  co-administra- 
tors, and  converts  them  to  her  own  use,  her  co- 
administrators are  not  liable  for  the  devasta- 
vit.—Id. 

The  widow  and  administratrix  of  A.,  being 
in  the  nineteenth  year  of  her  age,  received  from 
her  co-administrators,  B.  and  C,  certain  goods, 
as  her  legal  share  of  her  husband*s  estate.  Held, 
that  in  case  she  committed  a  devastavit  of  the 
goods,  and  it  be  considered  that  B.  and  C,  by 
the  delivery  of  them  to  her,  had  contributed  to 
that  devastavit,  B.  and  C.  may  be  liable  to  the 
creditors  of  the  intestate  for  such  delivery  of 
the  goods,  but  they  cannot  be  liable  to  the  wid- 
ow herself.— Id. 

[c]  (Sup.  1850) 

Co-administrators  are  not  liable  for  the 
separate  acts  of  each  other.  They  do  not  stand 
in  the  relation  of  sureties.- Davis  v.  Walford, 
2  Ind.  8a 

[d]  (Sup.  1877) 

Where  one  of  several  co-executors,  with 
the  knowledge  and  consent  of  the  others,  em- 
ploys an  attorney,  without  a  special  agreement 
with  him  to  look  to  the  estate  alone  for  pay- 
ment, they  all  become  personally  liable  for  the 
value  of  his  services.- Long  v.  Rodman,  58 
Ind.  58. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  K  508-522. 


§  128.  BopresemtatiTes  of  deceased  ezee- 
utors  or  administrators. 

Party  to  action  on  bond  of  decedent,  see  post, 
S  537(7). 

W    (Sap.  1835) 

The  administrator  of  an  administrator  is 
not  administrator  of  the  first  intestate,  and  has 
no  right  to  administer  his  estate ;  but  it  is  his 
duty  to  make  a  settlement  with  the  probate 
court  of  what  was  done  by  his  intestate,  the 
first  administrator.— Ray  y.  Doughty,  4  Blackf. 
115. 

Where  one  of  two  administrators  dies,  his 
administrator  is  the  proper  person  to  pay  over 
any  balance  of  the  estate  in  the  hands  of  his  in- 
testate, and  the  surviving  administrator  is  the 
proper  person  to  receive  it.— Id. 

Fob  Cases  fbom  Othbb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |§  531,  532. 
See,  also,  18  Cyc.  pp.  1348-1350. 


(B)  REAL   PROPERTY   AND   INTERESTS 
THEREIN. 

By    surviving   partner,    see    Pabtnebship,   H 

246,  254. 
Estoppel  of  tenant  to  deny   title  of  executor, 

see    liANOLOBD    AND  TENANT,    f   65. 

Property  available  for  payment  of  debts,  see 

post,  I  272. 
Rights  of  heirs  as  against  administrators,  see 

Descent  and  Distbibution,  §{  78,  79. 

S  120.  Title  and  authority  in  sen«n^ 

Affecting  right  of  devisee  to  convey,  see  Wills, 
§742. 

Of  surviving  partner,  see  Pabtnebship,  §  246. 

Real  property  as  assets  of  estate,  see  ante,  H 
39,  40. 

Right  to  sue  to  set  aside  fraudulent  conveyanc- 
es of  decedent,  see  ante,  |  57. 

[a]      (Sap.  1835) 

A  land-office  certificate  issued  in  favor  of 
the  heirs  of  a  decedent  cannot  be  assigned  by 
his  administrator.— Hawkins  Y.  Johnson,  4 
Blackf.  21. 

[b]    (Sup.  1862) 

A  mere  direction  to  an  executor  to  sell 
lands  for  the  purpose  of  paying  legacies  or 
making  distribution  does  not  vest  any  title 
to  the  land  in  the  executor.— Doe  ex  dem.  Clen- 
denning  v.  Lanius,  3  Ind.  441,  56  Adl  Dec. 
518. 

[cj     (Sup.  1874) 

It  is  only  where  the  personal  estate  i» 
insufficient  to  pay  the  debts  of  the  deceased 
that  the  administrator  has  anything  to  do  with 
the  real  estate.— EMwards  t.  Haverstick,  47  Ind. 
138. 

The  administrator  of  the  estate  of  one  who 
was  replevin  bail  for  the  stay  of  execution  on  a 
judgment  cannot  maintain  an  action  to  enjoin 
the  levy  of  an  execution  issued  on  such  judg- 
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ment  upon  the  real  estate  of  his  intestate, 
where  he  does  not  show  that  he  will  be  injured 
in  bis  representative  capacity  by  the  sale  of  the 
teal  estate,  or  that  it  is  necessary,  or  will  be- 
come necessary,  to  sell  the  real  estate  to  pay 
the  debts  of  the  intestate,  or  that  the  personal 
estate  is  insufficient  to  pay  the  debts,  or  that 
the  judgment  debtor  has  property  sufficient  to 
pay  the  debt  within  reach  of  the  execution.— Id. 

[d]  An  administrator  takes  no  title  or  interest 
in  the  realty.— (Sup.  1877)  Hankins  v.  Kim- 
ball, 57  Ind.  42;  (1878)  Taylor  v.  Fickas,  64 
Ind.  167,  31  Am,  Rep.  114. 

[e]  (Sap.  1877) 

An  executor  as  such  has  no  power  to  ex- 
ecute to  a  railroad  company  a  release  to  a  right 
of  way  over  lands  belonging  to  his  testator's  es- 
tate, and  cannot  be  held  liable  as  executor  for 
money  received  by  him  for  such  release,  in  an 
action  against  him  by  the  devisee.— Hankins  v. 
Kimball,  57  Ind.  42. 

[f]  (8vp.  1878) 

A.  brought  an  action  as  administrator  to 
recover  damages  for  an  injury  to  the  lands  of 
his  intestate,  which  bordered  upon  a  river,  and 
were  overflowed  during  freshets;  said  injury 
having  been  caused  by  the  alleged  misconduct  of 
the  defendant,  who  owned  the  lands  next  be- 
low down  the  stream,  in  planting  a  row  of  trees 
on  his  land  in  such  a  manner  as  to  operate  as  a 
dam  and  set  back  the  water,  so  that  large 
quantities  of  driftwood  and  other  matter,  which 
before  had  been  carried  off  by  the  water,  were 
deposited  upon  the  land  of  the  intestate  when 
the  water  subsided  to  its  usual  level.  The 
plaintiff  also  alleged  that  he  was  the  sole  heir 
of  the  intestate.  Held,  that  the  plaintiff  could 
not  maintain  the  action  in  his  capacity  as  ad- 
ministrator, but  that  he  might  bring  the  action 
as  heir,  and  that  the  defendant  was  not  liable. 
—Taylor  v.  Fickas,  64  Ind.  167,  31  Am.  Rep. 
114. 

[g]  (Sap.  1881) 

The  administrator  alone  can  sue  for  a  tres- 
pass on  a  leasehold  estate  of  the  decedent 
whether  committed  before  or  after  the  death  of 
his  intestate.— Schee  v.  Wiseman,  79  Ind.  389. 

[h]     (Sap.  1897) 

The  court  having,  on  petition  of  an  ad- 
ministrator to  Rell  real  estate  to  pay  debts  of 
decedent,  found  that  he  had  no  right  to  sell  it, 
he  has  no  interest  which  will  authorize  his  ob- 
jecting to  the  judgment  vesting  the  title  to  the 
real  estate  in  decedent's  widow ;  decedent's 
heirs  being  the  only  persons  who  can  object 
thereto.- Shobe  v.  Brinson,  47  N.  E.  625,  148 
Ind.  285. 

[I]  f  App.  1903) 
Burns'  Rev.  St.  1901,  {  252,  provides,  **An 
executor,  administrator  •  •  •  or  a  person 
expressly  authorized  by  statute,  may  sue,  with- 
out joining  with  him  the  persons  for  whose  ben- 
efit the  action  is  prosecuted."  Section  263  pro- 
vides,  *'A11  persons  having  an  interest  in   the 


subject  of  the  action,  and  in  obtaining  the  re- 
lief demanded  shall  be  joined  as  plaintiffs  ex- 
cept as  otherwise  provided  in  this  act.'*  Held, 
that  an  administrator  with  the  will  annexed, 
who  by  the  terms  of  the  will  was  given  posses- 
sion of  testator's  real  estate,  with  power  to  rent 
the  same,  and  collect  the  rents  and  profits,  and 
distribute  them  among  the  devisees,  had  suffi- 
cient interest  to  maintain  an  action  to  restrain 
a  lessee  of  the  land  devised  from  committing 
waste  by  cutting  growing  timber  therefrom. — 
Halstead  v.  Coen,  67  N.  E.  957,  31  Ind.  App. 
302. 

U]      (App.  1905) 

Where  an  administratrix,  having  posses- 
sion and  power  to  rent  real  estate  by  the  terms 
of  decedent's  will,  joined  with  the  devisees,  re- 
maindermen, and  life  tenant,  in  an  action 
against  the  tenant  of  the  land,  to  restrain  the 
latter  from  cutting  timber  thereon  and  for  dam- 
ages for  timber  already  cut,  such  action  is  not 
for  waste.— Halstead  v.  Sigler,  74  N.  B.  257, 
35   Ind.  App.  419. 

Fob  Gases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  533-53a 
See,  also,  18  Cyc.  pp.  297-300. 

§  130.  PoMeMton  and  use. 

By  surviving  partner,  see  Partnership,  §  246. 
Conversion  of  realty  into  personalty  by  terms 

of  will  as  affecting  right  of  executor  to  pos* 

session,  see  Conversion,  S  21. 

[a]      (Sap.  1821) 

An  executor  or  administrator  entitled  to 
possession  of  realty  until,  and  for  the  purpose 
of,  the  final  settlement  of  the  estate,  may  main- 
tain ejectment  for  its  possession. — Duchane  v. 
Goodtitle  ex  dem.  Buntin,  1  Blackf.  117. 

[b]  (Svp.  184S) 

The  heirs  of  a  mortgagee,  or,  in  case  of 
their  nonresidence,  the  executor  or  administra- 
tor of  the  mortgagee,  may  sustain  ejectment  for 
the  mortgaged  premises  against  the  mortgagor 
or  his  tenant  claiming  under  a  lease  granted 
after  a  mortgage  without  the  privity  of  the 
mortgagee ;  and  the  suit,  in  such  case,  may  be 
brought  without  a  demand  of  possession.— Doe 
ex  dem.  Brown  v.  Mace,  7  Blackf.  2. 

[c]  (Sap.  1S63) 

An  administrator  is  not  entitled  to  posses- 
sion of  the  real  estate  of  the  intestate  if  the 
heirs  are  present.— Comparet  v.  Randall,  4 
Ind.  55. 

[d]  (Sap.  1861) 

One  gave  the  rents  and  profits  of  his  farm 
to  his  wife  and  son  during  life  or  widowhood 
of  the  one  and  minority  of  the  .other,  and 
afterwards,  for  certain  purposes,  gave  his  ex- 
ecutor full  power  to  dispose  of  his  real  estate 
in  fee  simple,  or  for  a  term  of  years,  or  other- 
wise. Heldt  that  the  executor  could  not  main- 
tain a  suit  for  possession  against  the  wife  and 
son  during  the  period  of  the  life  or  widowhood 
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or  of  the  minority.— Thompson  v.  Schenck,  16 
Ind.  194. 

A  suit  by  an  executor  for  possession  of  a 
farm  will  not  lie  against  those  claiming  under  a 
widow  and  son,  who  have  the  right  of  posses- 
sion under  a  bequest  of  the  rents  and  profits 
thereof  to  them  during  the  life  of  the  widow  or 
minority  of  the  son.— Id. 

[e]      (Sup.  1865) 

Real  estate,  unless  otherwise  disposed  of, 
goes  to  the  heirs,  and  not  to  the  executor,  and 
a  mere  power  given  to  the  executor  to  sell  real 
estate  does  not  give  him  a  right  to  the  posses- 
sion thereof.  To  entitle  him  to  such  posses- 
sion, the  land  or  its  usufruct  must  be  expressly 
given  to  him  by  the  will.— Rubottom  v.  Morrow, 
24  Ind.  202,  87  Am.  Dec.  324. 

[f]  (Sup.  1885) 

Where  there  are  no  creditors  of  a  deceased 
intestate,  and  the  property  is  in  the  hands  of 
the  heir  to  whom  it  must  ultimately  go,  the 
administrator  is  not  entitled  to  recover  pos- 
session of  it.— Humphries  v.  Davis,  100  Ind. 
3(59. 

[g]  (App.  1901) 

A  complaint  alleged  that  plaintiff  was  bene- 
ficiary under  decedent's  will,  and  sole  legatee 
of  all  decedent's  property,  both  personal  and 
real,  during  her  lifetime ;  that  defendant  is  the 
executor  of  the  will ;  that  the  administration 
has  been  pending  more  than  one  year ;  and  that 
defendant  has  filed  an  annual  report,  showing 
that  all  debts  have  been  paid,  and  that  there  re- 
mains in  defendant's  hands  certain  money,  notes, 
stocks,  and  bonds,  of  which  plaintiff  is  entitled 
to  immediate  possession,  and  which  defendant 
refuses  to  deliver.  The  complaint  prays  posses- 
sion of  the  property  bequeathed  to  her.  Held, 
that  the  complaint  was  insufficient  to  state  a 
cause  of  action,  since  it  showed  that  defendant 
holds  the  property  lawfully  as  executor.— Eddy 
v.  Cross,  60  N.  E.  470,  26  Ind.  App.  643. 

Fob  Cases  from  Other  States, 

See   22  Cent.    Dig.    Ex.  &  Ad.   §{   535, 

537-540. 
See,  also,  18  Cyc.  pp.  300-303. 

§  131.  Rent!  and  profits. 

As  assets,  see  ante,  {  41. 

[a]  (Sap.  1852) 

Under  a  mere  naked  power  to  sell,  the  ex- 
ecutors have  no  title  to  the  rents  and  profits. — 
Doe  ex  dem.  Clendenning  v.  Lanius,  3  Ind.  441, 
56  Am.  Dec.  518. 

[b]  (Sap.  1865) 

A  mere  power  to  sell  real  estate,  given  to 
an  executor,  does  not  render  him  responsible 
for  the  rents  thereof.— Rubottom  v.  Morrow,  24 
Ind.  202,  87  Am.  Dec.  324. 

fc]  An  executor  or  administrator  who  has  re- 
ceived rents  and  profits  from  the  lands  of  his 
decedent  is  not  chargeable  therefor  in  his  ad- 
mini8tration  account,  but  is  personally  liable  to 


the  person  entitled  thereto.— (Sup.  1879)  Hen- 
drix  V.  Hendrix,  65  Ind.  329;  (1881)  Evans 
v.  Hardy,  76  Ind.  527. 

[d]  (Sup.  1879) 

A.  leased  lands  from  B.  to  mine  coal,  A. 
to  pay  a  certain  sum  as  royalty.  The  lease 
also  provided  that  after  the  first  year  the  rent 
should  not  be  less  than  a  certain  sum ;  and 
if  no  coal  was  found,  and  the  lease  abandoned, 
said  payments  were  not  to  be  made.  The  les- 
sor's executor  sued  the  lessee  and  C,  to  whom 
the  lessee  was  alleged  to  have  assigned  in  writ- 
ing an  interest  in  the  lease  to  recover  rents  of 
the  second  year,  accruing  in  the  lifetime  of  A*s 
assignee,  alleging  that  the  royalty  paid  by  de- 
fendants during  that  year  was  less  than  the 
minimum  rent  agreed  upon.  Held,  that  B.'s  ex- 
ecutor, and  not  his  heir,  was  the  proper  party 
plaintiff.— McDowell  v.  Hendrix,  67  Ind.  513. 

[e]  (Sap.  1880) 

Where  an  executor  is  charged  by  will  with 
the  collection  of  all  rents  accruing  from  tes- 
tator's real  estate,  he  is  the  proper  party  to 
sue  for  rent  accruing  after  the  testator's  death 
upon  a  lease  executed  during  his  lifetime- 
McDowell  V.  Hendrix,  71  Ind.  286. 

[f]     (Sup.  1882) 
The  personal  representative  has  no  title  or 
right  to  the  rents  and  profits  of  the  real  estate 
of  a  decedent— McClead  v.  Davis,  83  Ind.  263; 
KidweU  v.  Kidwell.  84  Ind.  224. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  541-544. 
See,  also,  18  Cyc  pp.  308-308;    note,  40 
L.  R.  A.  343. 


§  133.  MortsAsod  and  inonmbered  prop- 
erty. 

[a]  (Sup.  1840) 

A  failure  of  administrators  to  redeem  land 
subject  to  mortgage  for  the  benefit  of  minor 
heirs,  according  to  a  decree  of  court,  will  not 
be  allowed  to  prejudice  such  heirs,  who  will  be 
entitled  to  the  land  in  the  hands  of  devisees 
who  have  paid  the  mortgagee  and  received  a 
release  from  him,  although  the  land  has  risen 
considerably  in  value.— Linton  v.  Potts,  5  Blackf. 
396. 

[b]  (Snp.  1877) 

An  insolvent  debtor,  the  owner  of  certain 
real  estate  incumbered  by  a  mortgage  for  pur- 
chase money  in  which  his  wife  had  not  joined, 
died  intestate,  leaving  her  surviving  him,  and 
leaving  personal  property  in  excess  of  the 
amount  allowed  by  law  to  his  widow,  and  of  the 
amount  necessary  to  discharge  the  expenses  of 
administration,  his  last  sickness,  and  his  funer- 
al. The  administrator,  having  in  his  hands 
such  excess,  suffered  such  real  estate  to  be  sold 
on  foreclosure  of  such  mortgage,  whereupon  the 
widow  brought  suit  against  him  to  require 
him  to  pay  to  her  the  one-third  value  of  such 
real  estate.  Held  that  she  is  entitled  to  a 
judgment  for  one-third  of  such  excess,  not  ex- 
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ceeding,  however,  the  one-third  value  of  such 
real  estate.— Morgan  v.  Sackett,  57  Ind.  580. 

The  fact  that  a  mortgage  on  the  realty  of 
a  deceased  husband  was  given  for  the  purchase 
money  forms  no  excuse  for  the  failure  of  the 
administrator  to  protect  the  widow's  interest 
therein.— Id.  ^ 

[c]      (Sap.  18S4) 

It  is  the  duty  of  an  executor  to  pay  off 
incumbrances  out  of  the  personalty  or  by  the 
sale  of  two-thirds  of  the  land,  so  as  to  free  the 
widow's  interest  from  liens  created  in  the  life- 
time of  her  husband.— State  ex  rel.  Sparrow  v. 
Kelso,  94  Ind.  587. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  546-549; 

35  Cent.  Dig.  Mtg.  |  1598. 
See,  also.  18  Cyc.  pp.  309,  310. 

S  134.   Leaseholds  of  decedent. 

[a]  (Svp.  1821) 

Though  an  executor,  unless  authorized  by 
will,  has  no  power  over  the  fee-simple  estate, 
he  may  maintain  ejectment  for  lands  held  by 
his  testator  for  a  term  of  years. — Duchane  v. 
Goodtitle  ex  dem.  Buntin,  1  Blackf.  117. 

[b]  (Sap.  1871) 

Under  2  Gav.  &  H.  St  p.  527,  providing 
that  executors  and  administrators  shall  have 
the  right  to  sue  for  the  recovery  of  possession 
of  any  property  of  the  estate,  and  for  trespass 
and  waste  committed,  an  administrator  of  a 
deceased  tenant  is  a  proper  party  to  sue  a  land- 
lord for  forcible  entry  at  the  death  of  the 
tenant,  and  taking  possession  of  leased  property. 
—Smith  v.  Dodds,  35  Ind.  452. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  550. 
See,  also,  18  Cyc.  p.  312. 

$136.  Sale. 

By    surviving    partner,    see   Pabtnebship,    §§ 

246,  254. 
Under  order  of  court,  see  post,  $$  319-406. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  557-606%. 
See,  also,  18  Cyc.  pp.  317-343. 

$  137.  ^—  Autl&orlty  and   duty  in  c«n- 
eraL 
[a]      (Sap.  1834) 

A  conveyance  of  real  estate  of  a  decedent 
by  his  administrator,  and  by  his  widow  as  the 
guardian  of  his  children,  is  not  valid  unless  the 
grantors  had  some  special  authority  for  making 
it.— Ward  V.  Crane,  3  Blackf.  393. 

[b]     (Sap.  1861) 

An  executor  derives  his  power  to  act  as 
such  in  reference  to  the  transfer  of  immovable 
property  from  a  compliance  with  the  law  of  the 
place  where  he  attempts  to  operate  under  the 
will,  and  not  from  the  will  alone.— Lucas  v. 
Tucker,  17  Ind.  41. 


[c]  (Sap.  1881) 

A  widow  and  executrix  to  whom  property, 
real  and  i>er8onal,  is  in  effect  devised  for  life, 
cannot  as  executrix  convert  the  real  estate  into 
money  for  the  support  of  herself  and  children, 
or  to  pay  debts  contracted  for  such  support.— 
Tate  V.  McLain,  74  Ind.  493. 

[d]  (Sap.  1896) 

A  domestic  executor  may  sell  real  estate 
without  a  petition  or  an  order  of  the  court. — 
Bailey  v.  Rinker,  45  N.  E.  38,  146  Ind.  129. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {§  557-559, 

606%. 
See,  also,  18  Cyc.  p.  317;    note,  127  Am. 
St.  Rep.  381. 


§  138.  — -  Power  under  wilL 

As  creating  trust,  see  Wills,  S  672. 

Power  to  convey  to  beneficiary  electing  to  take 

land  instead  of  legacy  as  authorized  by  will, 

see  post,  {  288. 

[a]      (Sap.  1887) 

Where  a  testator  directs  his  estate  to  be 
disposed  of  for  certain  purposes,  without  de- 
claring by  whom  the  sale  shall  be  made,  the 
executor,  in  the  absence  of  such  a  declaration, 
if  the  proceeds  be  distributable  by  him,  has  the 
power  by  implication.— -Davis  v.  Hoover,  14  N. 
E.  468,  112  Ind.  423. 

The  first  clause  of  a  will  provided  that 
the  widow  should  receive  the  rents  of  certain 
real  estate;  the  last  clause,  that  it  should  be 
sold,  and  the  proceeds  invested,  and  the  income 
paid  to  the  widow.  Held,  that  it  was  the  duty 
of  the  executor  to  sell  in  a  reasonable  time. 
—Id. 

[b]      (App.  1905) 

A  will  directing  that  testator*s  real  and 
personal  estate  be  sold  and  converted  into  mon- 
ey, and  the  proceeds  divided,  and  appointing  an 
executor,  does  not  vest  in  the  executor  any  title 
or  interest  in  the  property,  but  gives  him  a 
mere  naked  power  to  sell  the  same,  and  dis- 
tribute the  proceeds  as  directed. — Nelson  v.  Nel- 
son, 75  N.  E.  679,  36  Ind.  App.  331. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  560-506. 

56^575;     40    Cent.    Dig.    Powers,    §§ 

84,  85,  87-98. 
See,   also,  18  Cyc.   pp.  318-324;    note,  2 

L.  R.  A.  (N.  S.)  623 ;   note,  87  Am.  Dec- 

209. 


§141.  ^—  Manner  and  eondnot. 

[a]      (Sap.  1884) 

Compliance  with  the  statutory  requisites 
as  to  appraisement,  notice,  etc.,  is  not  essential 
on  the  part  of  an  executor  empowered  by  the 
will  to  sell  lands  at  his  own  discretion.— Mun- 
son  V.  Cole,  98  Ind.  502. 
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[b]  (Sap.  1890) 
Powers  conferred  by  a  will  included  the 
power  to  settle,  adjust,  and  compromise  all 
debts  owing  by  the  testator,  and  to  make  set- 
tlement with  his  former  partners  and  each  of 
them,  without  authority  from  any  court,  and 
to  sell  and  convey  either  at  public  or  private 
sale  any  or  all  of  the  testator's  real  estate  on 
such  terms  as  to  them  should  seem  best.  Held, 
that  a  sale  made  by  the  executors  under  such 
powers,  without  giving  notice  of  the  time,  place, 
and  terms  of  sale,  and  without  including  the 
value  of  the  real  estate  in  the  bond  given  by 
them  when  they  qualified,  did  not  render  the 
conveyance  invalid.— Valentine  v.  Wysor,  23  N. 
E.  1076,  123  Ind.  47,  7  L.  R  A.  788. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  57a 
See,  also,  18  Cyc.  p.  325. 

(  144.  ^—  Pnrol&ase  by  ezeoutor  or  ad- 
miniitrator. 

At  execution  sale,  see  Execution,  {  228. 
Property  acquired  by  executor  or  administrator 

from    devisees,    heirs,   or   third    persons,    see 

post,  §  152. 
Sale  under  order  of  court,  see  post,  {  365. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  579-584. 
See,  also,  18  Cyc.  pp.  320-329. 

§  146.  ^—  Payment  or  recovery  of  pur- 
oliase  money. 
[a]     (Sup.  1876) 

Where  an  executor,  authorized  by  will  to 
sell  real  estate,  sold  it  without  any  contract  as 
to  incumbrance,  and  conveyed  by  deed  without 
covenants,  the  fact  that  taxes  were  a  lien  there- 
on at  the  time  of  the  sale,  and  were  paid  by  the 
purchaser  to  remove  the  incumbrance  thereof, 
constitutes  no  defense  to  an  action  for  price.— 
Boaz  V.  McChesney,  53  Ind.  193. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |{  588-690. 
See,  also,  18  Cyc.  pp.  331-333. 

$  147.  ^—  Applioation  of  proeeeds. 
See  WILLS,  I  726. 

[a]  (Svp.  1882) 

A  provision  in  a  will  giving  an  executor 
full  power  to  sell  the  estate  without  leave  first 
obtained  from  court  does  not  restrict  the  power 
of  the  court  to  require  prompt  application  of 
the  proceeds.— Ex  parte  Hayes,  88  Ind.  1. 

[b]  (Sop.  1884) 

Purchasers  of  lands  from  an  executor,  em- 
powered by  will  to  sell  at  his  discretion,  are 
not  compelled  to  see  to  the  proper  application 
of  the  purchase  money.-— Munson  v.  Cole,  98 
Ind.  502. 

[c]  (Sup.  1887) 

Where  a  testator  gives  the  rents  and  prof- 
its  of   certain    premises    to   his   wife   for  life, 


and  in  a  subsequent  provision  directs  that  his 
real  estate  shall  be  sold  and  proceeds  loaned, 
and  the  interest,  after  deducting  necessary  ex- 
penses, given  to  the  wife  as  her  own  property, 
in  accordance  with  a  previous  item,  his  widow, 
so  long  as  the  real  estate  remained  unsold,  was 
entitled  to  receive  the  rents  and  profits,  but -it 
was  the  duty  of  the  person  charged  with  the 
execution  of  the  will  to  sell  the  real  estate  with- 
in a  reasonable  time,  and  thereupon  the  widow 
was  to  take  the  annual  and  accruing  interest 
on  the  purchase  money,  instead  of  the  rents  and 
profits.— Davis  v.  Hoover,  14  N.  E.  468,  112 
Ind.  423. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §|  591-5^ 
See,  also,  18  Cyc.  p.  334. 

$  148.  ^—  Title  and  rlffhts  of  puohasers. 

Subrogation  of  purchaser  at  invalid  sale  to 
rights  of  creditors  whose  claims  are  paid  from 
proceeds,  see  Subbooation,  §  25. 

Subrogation  to  rights  of  creditors  of  estate,  see 

SUBBOGATION,  {{  16,  33. 

[a]      (Svp.  1880) 

Where  an  executor,  without  authority  giv- 
en by  will  to  enter  into  covenants,  conveys  with 
covenants,  they  will  be  deemed  the  personal 
covenants  of  the  executor.— Jones  v.  Noe,  71 
Ind.  368. 

[b]     (Svp.  18S4) 
One  who  fraudulently  makes  false  represen- 
tations concerning  incumbrances  on  land  that 
he  is  about  to  sell  as  executor  is  liable  personal- 
ly.—West  v.  Wright,  98  Ind.  335. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  595-601; 

17  Cent.  Dig.  Dower,  $  200. 
See,  also,  18  Cyc.  pp.  336,  337. 

§  149.  Settiiis  aside. 

Instructions  invading  province  of  jury,  see 
Tbial,  I  191. 

Priority  of  purchaser's  claim  for  purchase  mon- 
ey paid  on  avoidance,  see  post,  |  263. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ||  602-606. 
See,  also,  18  Cyc.  pp.  338-340. 

{151.  Mortsase. 

Under  statutes  relating  to  disputed  claims 
against  estates  of  decedents,  aee  EiXECUTOBS 
AND  Administbatobs,  j  256. 

W      (App.  1900) 

Where  an  executor  empowered  by  a  will 
to  mortgage  his  testator's  property  executes  a 
mortgage,  in  his  capacity  as  executor,  containing 
warranties  of  title  and  a  promise  to  pay  taxes 
and  attorney's  fees,  and  gives  bis  notes  for  the 
money  secured  thereby,  he  is  personally  bound 
therefor,  as  giving  the  notes  and  making  the 
warranties  are  not  necessary  to  the  execution 
of  the  power.— De  Coudres  v.  Union  Trust  Co., 
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58  N.  E.  90,  25  Ind.  App.  271,  81  Am.  St.  Rep. 
95. 

Fob  Gases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  SS  614-620. 
See,  also,  18  Cyc.  pp.  345-347;   note,  127 
Am.  St  Rep.  381. 


S  152.  Property  aequired  by  ezeoutor  or 
admtniitrator. 

[a]  (Sup.  1859) 

An  executor  cannot  purchase  real  estate 
for  himself  or  for  another,  though  it  be  sold  on 
execution  in  his  favor,  levied  before  he  assumed 
the  trust,  and  though  he  used  efforts  to  make 
the  property  sell  for  the  best  price  possible. — 
Martin  v.  Wyncoop,  12  Ind.  266,  74  Am.  Dec. 
209. 

[b]  (Svp.  1874) 

Where  an  administrator  forecloses  a  mort- 
gage held  by  him  on  his  intestate's  lands,  and 
himself  purchases  such  lands  at  the  sheriff*s 
sale  pending  his  petition  in  the  proper  court  to 
sell,  to  pay  debts,  all  but  the  widow's  interest 
in  such  lands,  against  which  there  are  no  other 
liens,  and  the  personal  estate,  with  two-thirds 
of  the  lands,  being  ample  for  the  payment  of  all 
debts,  such  sale  may  be  avoided  and  set  aside 
at  the  instance  of  the  widow. — Hunsucker  y. 
Smith,  49  Ind.  114. 

[c]  CSnp.  1875) 

Where  real  estate  of  a  decedent  has  been 
sold  and  conveyed  by  the  heirs  to  the  adminis- 
trator, the  latter  may  recover  possession  from 
the  decedent's  tenant,  who  is  not  a  creditor 
of  the  estate  or  an  heir,  where  he  has  given 
the  proper  notice  to  quit,  although  claims  of 
creditors  may  have  been  allowed  against  the 
estate  to  an  amount  greater  than  the  personal 
assets.— Carter  v.  Lee,  51  Ind.  292. 

[d]     (Sup.  1877) 

The  title  of  an  administrator  who  buys 
at  a  sale  under  a  judgment  obtained  by  his 
intestate  is  voidable  at  the  option  of  the  ben- 
eficiaries, but  it  is  not  void.— Murphy  v.  Teter, 
56  Ind.  545. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  621-628; 

16  Cent.  Dig.  Deeds,  §§  292,  403. 
See,  also,  18  Cyc.  pp.  347-352. 


•      (C)  PERSONAL  PROPERTY. 

By   surviving    partner,    see    Partnership,    §§ 

244,  245,  247,  249,  254,  255. 
Property  available  for  payment  of  debts,  see 

post,  §  272. 
Rights  of  distributees  as  against  administrators, 

see  Descent  and  Distribution,  |i  76,  78. 


i  153.  Title  and  anthorlty  in  general. 

Capacity  in  which  suit  should  be  brought,  see 
post,  §  427. 


Of  surviving  partner,  see  Partnership,  {{  244, 

245,  249. 
Personal  property  as  assets  of  estate,  see  ante, 

§43.. 

[a]  (Sup.  1849) 
An  executor  may  maintain  an  action  on 
notes  made  to  the  testator  and  secured  by 
mortgage,  though  specifically  bequeathed  by  the 
testator.— Crist  v.  Crist,  1  Ind.  570,  Smith,  370, 
50  Am.  Dec.  481. 

Lb]  (Svp.  1866) 
The  administrator  of  a  deceased  clerk  of 
the  court  may  maintain  an  action  on  a  promis- 
sory note  delivered  to  the  deceased,  as  money 
belonging  to  an  estate  on  final  settlement  there- 
of, where  such  administrator  must  account  for 
it  as  money  to  the  distributees  of  the  estate. 
—Turner  v.  Burgess,  26  Ind.  195. 

[c]  (Sap.  1874) 

An  administrator  has  a  claim  superior  to 
that  of  the  heirs  to  the  assets  of  the  estate  un- 
til the  debts  of  the  estate  have  been  paid.— 
Bearss  v.  Montgomery,  46  Ind.  544. 

[d]  (Sup.  1881) 

An  administrator  can  sue  for  conversion 
of  the  intestate's  property  occurring  since  the 
death,  and  before  the  granting  of  administra- 
tion.—Gerard  v.  Jones,  78  Ind.  378. 

[e]  (Sup.  1882) 

The  title  to  personal  property  of  a  de- 
cedent vests  in  the  personal  representative  un- 
til distributed.— Pond  v.  Sweetser,  85  Ind.  144. 

it]  (Svp.  1887) 
If  an  attorney,  after  the  death  of  his 
client,  collects  money,  and  converts  it,  the 
client's  administrator  may  maintain  an  action 
for  the  money  converted.— Clegg  v.  Baumberger, 
110  Ind.  536,  9  N.  B.  700. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  £>x.  &  Ad.  §|  629,  630. 
See,  also,  18  Cyc.  p.  353. 


§  154.  Possession  and  nse. 

Right  of  legatee  to  possession,  see  Wills,  | 
727. 

[A]      (Svp.  1879) 

Testator  bequeathed  his  personal  estate 
to  his  wife  for  life,  with  remainder  to  his 
son.  The  wife  died  intestate,  and  the  son 
brought  suit  against  one  who  was  both  adminis- 
trator of  the  wife  and  administrator  with  the 
will  annexed  of  testator,  to  recover  testator's 
I>ersonal  estate.  Held,  that  the  defendant  was 
entitled  to  possession  until  the  estate  was  set- 
tled.—Highnote  V.  White,  67  Ind.  596. 

[b]     (App.  1899) 

The  administrator  is  the  one  to  sue  for 
property  of  intestate   converted  by  another  to 
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his  own  use.— Niehaus  v.  Cooper,  52  N.  E.  7C1, 
22  Ind.  App.  610. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  631,  1186 ; 
16  Cent.  Dig.  Des.  &  Dist.  §§  263-275 ; 
47  Cent.  Dig.  Trover.  §§  129,  131;  49 
Cent.  Dig.  Wills,  §§  1746-1758. 

See,  also,  18  Cyc.  p.  354. 

K  157.   Sale. 

By    surviving   partner,    see    Pabtnebship,    §S 

245,  254. 
Sales  under  order  of  court,  see  post,  §§  319-406. 

Fob  Cases  fbom  Otheb  States. 

See  22  Cent.  Dig.  Ex.  &  Ad.  |$  634-646^^. 
See,  also,  18  Cyc.  pp.  356-369. 

1 158.  ^-—  Anthorlty  and   dutj  ia  s^a- 
erml. 

[a]  (Sup.  1891) 

The  common-law  right  of  an  administrator 
to  sell  and  dispose  of  the  personal  property  of 
his  decedent  does  not  exist  in  Indiana.— Citi- 
zens* St.  Ry.  Co.  V.  Robbins,  26  N.  E.  116, 
128  Ind.  449,  12  L.  R.  A.  498,  25  Am.  St.  Rep. 
445. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  634,  635, 

646%. 
See,  also,  18  Cyc.  pp.  356,  357;    note,  127 

Am.  St  Rep.  381. 

1 160.  ^—  Manner  and  oondnot. 
[a]      (Sap.  1877) 

An  executor  or  administrator  must  sell  the 
personal  property  of  his  decedent*s  estate  at 
public  auction  only,  unless,  upon  application  to 
the  proper  court,  he  obtains  an  order  authoris- 
ing a  private  sale.— Weyer  v.  Second  Nat  Bank 
of  Franklin,  57  Ind.  198. 

[b]  (Sap.  1891) 

Under  Rev.  St  1881,  §§  2275,  2289,  au- 
thorizing administrators  to  sell  personal  prop- 
erty of  their  decedents,  the  sale  must  be  public 
in  the  absence  of  an  order  from  the  proper 
-court— Citizens*  St  Ry.  Co.  v.  Robbins,  26  N. 
B.  116,  128  Ind.  449,  12  L.  R,  A.  498,  25  Am. 
St.   Rep.  445. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  637. 
See,  also,  18  Cyc.  p.  360. 

I  161.  — ^  Temui  and  eomditions. 
[a]      (Sap.  1888) 

Under  Rev.  St.  §  2303,  requiring  adminis- 
trators to  show  that  they  used  due  care  in 
taking  notes  for  the  purchase  price  of  personal 
property,  where  the  makers  have  become  in- 
solvent, an  administrator  is  liable  for  taking 
notes  executed  by  insolvent  principals  and  sure- 
ties, and  should  also  be  charged  with  interest 


on  them.— Lindley  v.  State  ex  rel.  Wells,  116 
Ind.  235,  18  N.  E.  45. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Bx.  &  Ad.  |  638. 
See,  also,  18  Cyc  p.  361. 

§  166.  ^—  Applieation  of  prooeeds. 
[a]      (Sap.  1881) 

Where  an  administrator  sold  a  note  which 
bad  been  given  to  intestate  by  one  who  subse- 
quently recovered  a  judgment  against  the  es- 
tate, it  was  the  duty  of  the  administrator,  aft- 
er selling  the  note,  to  pay  the  judgment— Pence 
V.  Makepeace,  75  Ind.  480. 

Fob  Cases  fbom  Otheb  States. 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  643. 
See,  also,  18  Cyc.  p.  365. 

$  167*  ^—  Title  and  rifflits  of  pnroluw- 
ers. 
[a]      (App.  1894) 

A  personal  representative,  in  making  sale 
of  the  effects  of  a  deceased  person,  may  make 
a  warranty,  and  thus  bind  himself  personally.— 
Huffman  v.  Hendry,  9  Ind.  App.  324,  36  N. 
E.  727,  53  Am.  St  Rep.  351. 

A  decedent's  estate  is  not  liable  to  one 
purchasing  assets  thereof,  on  the  ground  that 
the  executor  induced  the  purchase  by  false  rep- 
resentations.~-Id. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  E}x.  &  Ad.  §  644. 
See,  also,  18  Cyc  p.  366. 

§  168.  Settinc  aside. 

[a]  (Sup.  1877) 

A  sale  at  public  auction  of  personal  prop- 
erty belonging  to  a  decedent's  estate  can  be 
avoided  only  for  fraud  or  collusion  practiced 
by  the  purchaser  and  the  executor  or  admin- 
istrator making  the  sale.— Weyer  v.  Second  Nat. 
Bank  of  Franklin,  57  Ind.  198. 

[b]  (Sup.  1891) 

Statements  by  a  brother  of  a  widow,  not 
authorized  to  act  for  her,  that  she  would  bid 
a  designated  sum  for  her  husband's  personalty 
at  executor's  sale,  are  not  binding  on  her,  and 
will  not  affect  her  title,  though,  in  reliance  on 
such  statements,  some  of  the  creditors  absented 
themselves  from  the  sale. — ^Anderson  v.  Fedigo, 
126  Ind.  564,  26  N.  E.  397. 

A  widow  who  induces  the  creditors  of  her 
deceased  husband  to  stay  away  from  the  execu- 
tor's sale  of  the  personalty  by  her  representa- 
tion that  she  will  bid  a  designated  sum  for  the 
property,  and  who  bids  it  oflP  for  a  smaller 
amount,  and  at  much  less  than  its  actual  value 
acquires  no  valid  title,  and  the  sale  will  be  set 
aside.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Bx.  &  Ad.  {§  644.  646. 
See,  also,  18  Cyc.  p.  368. 
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§  169.  Morts^s®  or  pledse. 

By  surviving  partner,  see  Pabtnership,  §  245. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  647. 
See,  also,  18  Cyc  p.  371;    note,  127  Am. 
St.  Rep.  381. 

§  170.   Indorsement  and  transfer  of  bills 
and  notes. 

Transfer  of  note  taken  for  debt  of  estate  but 
made  payable  to  administrator,  see  post,  § 
172. 

[a]  An  administrator,  by  virtue  of  his  ap- 
pointment, obtains  the  title  in  promissory  notes 
or  other  written  evidences  of  debt  held  by  the 
intestate  at  his  death  and  coming  to  adminis- 
trator's possession,  and  may  sell,  transfer,  and 
indorse  the  same.— (Sup.  1852)  Thomas  v.  Reis- 
ter,  3  Ind.  369 ;  (1882)  Rogers  v.  Zook,  86  Ind. 
237 ;   (1883)  Reynolds  v.  Linard,  95  Ind.  48. 

[b]  An  executor  or  administrator  of  the  legal 
holder  of  a  promissory  note  has  the  right  to 
assign  it— (Sup.  1860)  Speelman  v.  Culbertson, 
15  Ind.  441;  (1872)  Hamrick  v.  Craven,  39 
Ind.  241. 

[c]      (Svp.  18S2) 

Where  an  administrator  assigns  promissory 
notes  belonging  to  his  decedent's  estate,  the 
assignee,  under  the  common  law,  takes  a  good 
and  valid  title  as  against  a  subsequent  admin- 
istrator, heir  at  law,  or  creditor  of  the  decedent, 
since  the  administrator,  under  the  common  law, 
has  the  same  property  in  and  the  same  power 
over  the  personal  estate  of  his  decedent  as  the 
decedent  had  before  his  death.— Rogers  v.  Zook, 
86  Ind.  237. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  648. 
See,  also,  18  Cyc.  p.  358, 

1 171.  Assisnment  and  transfer  of  riffhts 
of  notion. 
[al     (Sup.  1877) 

Neither  1  Rev.  St.  1876,  p.  635,  §  1,  mak- 
ing promissory  notes  negotiable  by  indorsement, 
so  as  to  vest  the  property  thereof  in  the  in- 
dorsee, nor  the  rule,  arising  thereunder,  giving 
an  executor  the  right  to  transfer  by  assignment 
a  note  due  the  testator,  so  as  to  vest  title  there* 
to,  applies  to  certificates  of  national  bank  stock, 
which  are,  by  act  of  congress,  transferable  only 
on  the  books  of  the  bank.— Weyer  v.  Second 
Nat.  Bank  of  Franklin,  57  Ind.  198. 

PoB  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  649,  650. 
See,  also,  18  Cyc.  pp.  358,  359. 

%  172.  Property  acquired  by  ezecntor  or 
administrator. 

Purchase  in  own  right  and  payment  with  funds 
of  estate,  see  ante,  {  115. 


[a]      (Sup.  1881) 

Where  an  administratrix  transferred,  with- 
out consideration,  a  note  given  for  a  debt  due 
to  the  estate,  but  made  payable  to  her  individ- 
ual order,  she  was  guilty  of  a  devastavit.-'-Krutz 
V.  Stewart,  76  Ind.  9. 

Fob  Cases  fbom  Otheb  States, 

See  22  C!ent^  Dig.  Ex.  &  Ad.  §  650%. 
See,  also,  18  Cyc.  pp.  371-373. 

V.  ALLOWANCES  TO   SUBVIVINO 

WIFE,  HUSBAND,   OR 

CHILDREN. 

Assignment  of  dower  by  probate  court  incident 
to  administration,  see  Doweb,  |  69. 

Election  between  allowance  and  provision  of 
will,  see  Wills,  {  782. 

Sale  of  real  estate  under  order  of  court  to  pay 
widow's  allowance,  see  post,  §  326. 

S  173.  Natnre  and  purpose  in  seneraL 

[a]  (Svp.  1880) 

Prior  to  Acts  1871,  p.  46,  a  widow  had  no 
statutory  lien  upon  her  deceased  husband's  real 
estate  for  the  amount  of  the  personal  estate 
the  statute  allowed  her  to  take  at  its  appraised 
value.— Scott  v.  Greathouse,  71  Ind.  581. 

[b]  (Sup.  1902) 

A  demand  for  her  statutory  allowance 
made  by  a  widow  on  her  husband's  administra- 
tor inures  to  the  benefit  of  her  assignee. — Brown 
v.  Bemhamer,  65  N.  E.  580,  159  Ind.  538. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  651. 
See,  also,  18  Cyc.  p.  373. 

§  174.   Constitntional  and  statutory  pro- 
visions. 
[a]      (Sap.  1864) 

1  Gav.  &  H.  St.  p.  295,  §  21,  provides  that 
a  surviving  wife  shall  be  entitled,  before  any 
distribution,  to  $300  of  personal  property,  to 
be  selected  by  her  at  its  appraised  value,  or,  if 
the  property  shall  be  sold,  then  to  $500  out  of 
the  proceeds.  2  Gav.  &  H.  St.  p,  495,  |  43,  pro- 
vides that  a  widow,  at  any  time  before  the  term 
of  the  inventory,  may  select  and  take  articles 
therein  appraised,  not  exceeding  $300  in  value, 
and  that  a  return  of  the  kind  and  amount  of 
goods  taken  shall  be  made  by  the  executor. 
Held,  that  the  last  statute  did  not  modify  the 
first,  so  as  to  limit  the  right  of  the  widow  and 
require  her  to  make  the  selection  before  the  in- 
ventory was  returned  by  the  administrator.— 
Hamilton  v.  Matlock,  22  Ind.  47. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  653,  654. 
See,  also,  18  Cyc.  p.  374. 

§  175.   Quarantine    or    other   oocnpation 
or  nse  of  property. 

Persons  entitled,  see  post,  {  180. 
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§  180 


[a]     (Svp.  1829) 

The  statutory  provision  authorizing  the 
widow  to  continue  in  possession  of  the  mansion 
house  and  the  messuage  thereto  belonging  until 
her  dower  is  assigned  applies  only  to  the  per- 
sons claiming  under  the  deceased  husband,  and 
not  to  those  claiming  by  adverse  title.~Taylor 
V.  McCrackin,  2  Blackf.  260. 

m    (Svp.  1837) 

In  the  statute  which  authorizes  a  widow  to 
remain  in  possession  of  the  mansion  house  and 
messuage  of  her  deceased  husband,  free  of  rent, 
until  dower  shall  be  assigned  to  her,  the  term 
"messuage"  was  not  intended  to  include  the 
whole  farm  or  plantation,  but  only  lands  ad- 
joining the  house  to  the  extent  of  a  few  acres. 
—Grimes  v.  Wilson,  4  Blackf.  331. 

[c]  (Svp.  1867) 

Under  1  Gav.  &  H.  Rev.  St  p.  2»7,  ^  2S, 
providing  that  a  surviving  wife  and  minor  chil- 
dren shall  in  all  cases  be  allowed  to  remain  in 
the  ordinary  dwelling  house  of  the  family  and 
occupy  the  same  and  the  messuage  thereunto 
I>ertaining  and  fields  adjacent,  if  any,  not  ex- 
ceeding 40  acres,  free  of  rent  for  one  year  from 
the  death  of  the  husband,  a  guardian  of  minor 
children  of  a  decedent  who  takes  them  from 
the  widow  within  the  year  is  not  entitled  to  re- 
cover any  portion  of  the  rental  value  of  the 
real  estate  on  account  of  the  children  having 
been  taken  away.— Weaver  v.  Low,  29  Ind.  57. 

[d]  (Svp.  1878) 

Under  1  Rev.  St.'  1876,  p.  413,  S  28,  pro- 
viding that  a  surviving  wife  shall  in  all  cases 
be  allowed  to  remain  in  the  dwelling  house  of 
the  family  and  occupy  the  fields  adjacent,  not 
exceeding  40  acres,  free  of  rent  for  one  year 
from  the  death  of  her  husband,  she  is  entitled 
to  use  the  fruits  and  products  of  such  fields 
which  naturally  ripen,  mature,  and  come  off 
during  the  year  in  which  she  has  the  right  to 
occupy  the  premises.— Swain  v.  Bartlow,  (52 
Ind.  546. 

[e]  (Svp.  1881) 

A  widow,  occupying  land  for  the  year  aft- 
er the  death  of  her  husband,  under  Rev.  St 
1881,  f  2492,  allowing  a  widow  so  to  do,  is 
entitled  to  the  husband's  share  of  wheat  plant- 
ed on  the  land  by  a  tenant  before  the  husband's 
death,  which  ripened  and  was  harvested  during 
such  year.— Jones  v.  Jones,  81  Ind.  202. 

[f]  (Svp.  1883) 

Rev.  St.  1881,  §  2402,  provides  that  the 
surviving  wife  and  minor  children  shall  in  all 
cases  be  allowed  to  remain  in  the  ordinary 
dwelling  house  of  the  family  and  to  occupy 
the  same  and  the  messuage  thereunto  apper- 
taining, and  fields  adjacent,  if  any,  not  ex- 
ceeding 40  acres,  free  of  rent,  for  one  year 
from  the  death  of  her  husband.  Held,  that  the 
right  to  use  and  occupy  the  40  acres  includes 
the  right  to  the  crops  maturing  thereon. — ^Hoo- 
ver V.  Agnew,  91  Ind.  370. 


M     (App.  1891) 

Under  statutes  entitling  a  widow  to  quar- 
antine in  her  husband's  mansion  and  mes- 
suages, the  terms  include  the  rents  thereof  un- 
til assignment  of  dower.— Willitts  v.  Schuyler, 
3  Ind.  App.  118,  29  N.  B.  273. 

[h]     (App.  1908) 

Bums'  Ann.  St  1901,  f  2653,  providing  that 
a  surviving  wife  and  minor  children  shall  be  al- 
lowed to  occupy  the  dwelling  house  of  the  family, 
and  the  fields  adjacent  thereto,  if  any,  not  ex- 
ceeding  40  acres,  free  of  rent,  for  one  year  from 
decedent's  death,  does  not  give  the  family  of  a 
decedent  crops  that  had  been  harvested,  though 
not  removed  from  the  land,  prior  to  his  death. 
—Bush  V.  Bush,  41  Ind.  App.  46^  83  N.  EL 
386. 

Fob  Gases  fbom  Gtheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ff  655-660. 
See,  also,  18  Cyc  pp.  375-37a 

f  179.   Additional  to  dower  or  other  ia* 
terest. 

Additional  to  provision  by  will,  see  post,  {  186. 

[a]  (Svp.  1850) 

The  widow's  allowance  is  not  part  of  the 
surplus  after  payment  of  debts  and  expenses 
of  administration  to  which  she  is  also  entitled. 
—Hays  v.  Buffington,  2  Ind.  360. 

[b]  (Svp.  1855) 

St  1843,  giving  a  widow  $150  out  of  the 
estate  of  her  husband,  for  which  she  is  not  to 
be  held  to  account,  was  intended  as  a  provi- 
sion independent  of  dower.— Cheek  y.  Wilson, 
7  Ind.  354. 

Foe  Gases  from  Gtheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {{  651,  669. 
See,  also,   18  Qyc  p.  381. 

§  180.  Persons  entitled. 

[a]  (Svp.  1883) 

Under  Rev.  St.  1881,  f  2492,  providing 
that  the  surviving  wife  and  minor  children 
may  occupy  the  dwelling  house  of  the  family 
and  the  fields  adjacent,  not  exceeding  40  acres 
for  one  year  from  the  death  of  the  husband 
without  rent,  the  right  of  a  widow  under  the 
statute  is  not  altered  by  the  fact  that  she  was 
a  second  wife.— Hoover  v.  Agnew,  91  Ind.  370. 

Under  Rev.  St.  1881,  ^  2492,  providing  that 
a  surviving  wife  and  minor  children  may  oc- 
cupy the  dwelling  house  of  the  family  and  the 
fields  adjacent,  not  exceeding  40  acres,  for  one 
year  from  the  death  of  the  husband,  without 
rent,  the  rights  of  the  widow  under  the  statute 
are  not  altered  by  the  fact  that  there  are  no 
minor  children.— Id. 

[b]  (App.  1891) 

Where  decedent  lived  on  a  farm  at  the 
time  of  his  death  on  which  there  was  growing 
a  crop  of  wheat  on  a  forty-acre  tract  of  land 
adjacent  to  the  dwelling  planted  by  a  tenant  on 
shares,  the  widow,  though  a  second  wife  with- 
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out  issue,  was  entitied  to  the  statutory  right 
of  quarantine.— Willitts  v.  Schuyler,  29  N.  E. 
273,  3  Ind.  App.  lia 

Fob  Cases  from  Other  States, 

See   22   Cent.    Dig.   Ex.  &  Ad.   {{   655, 

671-680. 
See,  also,  18  Cyc.  pp.  384,  385;   note,  21 
.     K  R.  A.  241. 

1 181.  Property  ntbjeot  to  allowanoo. 
[a]      (Svp.  184S) 

Rev.  St.  1843,  p.  1049,  entitling  a  widow 
to  select  property  of  her  deceased  husband  to 
the  amount  of  $150,  applies  to  personal  prop- 
erty only.— Jelly  v.  Elliott,  1  Ind.  119,  Smith, 
82. 

[b]  (Svp.  1875) 
By  the  statute  in  force  in  1870  (acts  1869, 
Reg.  Sess.,  31,  and  Davis'  Rev.  St.  Supp.  1870, 
p.  219),  if  a  widow,  from  any  cause,  failed 
or  refused  to  take  articles  of  personal  property, 
at  the  appraised  value,  to  the  full  amount  of 
$500,  or  any  part  thereof,  she  was  entitled  to 
receive  that  amount,  or  the  residue  thereof,  in 
cash,  out  of  the  first  moneys  received  by  the 
executor  or  administrator,  whether  derived 
from  personal  or  real  estate.— Leib  v.  Wilson, 
51  Ind.  550. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {f  681-685. 
See,  also,  18  Cyc.  p.  386. 

1 182.  Priority  oTor  otlior  elaims. 

Priority  of  mortgage,  see  Chattel  Mortgages, 
§  138. 

[a]     (Sup.  1850) 

Under  Act  Feb.  13,  1843  (Rev.  St.  p. 
1049),  giving  a  widow  $150  of  her  husband's 
estate,  or  property  to  that  value,  the  widow 
may  take-  the  allowance  without  reference  to 
the  debts  or  expenses  of  administration.— Hays 
V.  Bufflngtoo,  2  Ind.  369. 

[b]  (Sup.  1879) 

Under  Decedent's  Estate  Act,  |  43,  as 
amended  by  Act  Feb.  8,  1871  (2  Rev.  St.  1876, 
p.  507),  providing  that  a  widow's  lien  on  her 
husband's  real  estate  for  her  allowance  of  $500 
shall  be  paid  in  the  same  order  as  judgments 
and  mortgages,  a  Judgment  against  a  decedent 
on  which  execution  was  issued  and  levied  on 
his  real  estate  during  his  lifetime  is  entitled  to 
priority  over  the  lien  of  the  widow  for  her 
$500  allowance,  since  the  lien  for  such  allow- 
ance does  not  attach  until  the  husband's  death. 
—Mead  v.  McFadden,  68  Ind.  340. 

[c]  (Sup.  1881) 

Under  2  Rev.  St.  1876,  p.  642,  and  Acts 
1869,  p.  32,  a  widow  who  receives  her  hus- 
band's entire  estate,  as  being  worth  less  than 
$500,   is  liable  for  funeral  expenses  and  ex- 


penses of  his  last  sickness.— Green  v.  Weever, 
78  Ind.  494. 

[d]  (Svp.  1882) 

Under  Rev.  St.  1881,  $  2419,  providing 
that  where  a  decedent's  estate  does  not  exceed 
$500  in  value  the  widow  shall  be  absolutely 
entitled  thereto,  whether  it  consists  of  real  or 
personal  property,  a  widow  to  whom  her  hus- 
band's entire  estate,  consisting  in  part  of  lands 
worth  less  than  $500,  is  awarded,  takes  the 
land  free  from  the  lien  of  judgments  rendered 
against  the  husband  in  his  lifetime.— Quaken- 
bush  V.  Taylor,  86  Ind.  270. 

[e]  (Svp.  1890) 

Under  Rev.  St.  1881,  {§  2419-2422,  pro- 
viding that,  where  the  estate  of  a  deceased  per- 
son does  not  exceed  $500  in  value,  his  widow 
shall  be  entitled  to  the  whole,  and  that  she 
"shall  not  be  liable  for  any  of  the  decedent's 
debts,  except  mortgages  of  real  estate,  but  she 
shall  pay  and  may  be  sued  for  reasonable 
funeral  expenses  of  the  deceased,  and  expenses 
of  last  sickness,"  a  judgment  for  medicines  fur- 
nished deceased  in  his  last  illness  may  be  sat- 
isfied out  of  the  land,  and  it  cannot  be  claimed 
as  exempt,  under  section  703,  exempting  prop- 
erty of  a  resident  householder,  to  the  value  of 
$600,  from  sale  on  execution  for  any  debt 
founded  on  contract,  express  or  implied.— Flem- 
ing V.  Henderson,  123  Ind.  234,  24  N.  E.  236. 

[f]  (Svp.  1890) 

Under  Rev.  St.  1881,  f  2422,  which  pro- 
vides that  a  widow  to  whom  her  husband*s  es- 
tate, being  less  than  $500,  is  set  off  without 
administration,  shall  not  be  liable  for  her  hus- 
band's debts,  but  "shall  i>ay  and  may  be  sued 
for  the  reasonable  funeral  expenses  of  the  de- 
ceased, and  expenses  of  his  last  sickness,"  such 
widow  is  not  liable  for  a  judgment  recovered 
against  her  husband  upon  a  note  given  by  him 
60  days  before  his  death  to  his  physician  for 
services  during  his  last  iUness,  where  such 
judgment  includes  interest,  costs,  and  attor- 
ney's fees.— Weir  v.  Sanders,  124  Ind.  391,  24 
N.  E.  980.  . 

[g]  (Svp.  1891) 

Rev.  St.  1881,  f  2269,  secures  to  a  widow 
$500  out  of  property  of  which  her  husband 
died  owner,  and  which  he  might,  if  living,  have 
claimed  as  exempt.  Section  790,  Id.,  provides 
that  the  death  of  a  defendant  after  execution 
has  been  placed  in  the  sheriffs  hands  shall  not 
affect  his  proceedings  thereon,  except  that  prop- 
erty allowed  absolutely  to  the  widow  shall  be 
exempt  from  levy  and  sale  thereunder.  Hetd, 
that  a  widow's  right  to  her  $500  was  not  cut 
off  by  a  levy  made  before  the  husband's  death. 
—Dixon  V.  Aldrich,  127  Ind.  296,  26  N.  B. 
843. 

Fob  Cases  from  Other  States, 

See  22   Cent.   Dig.   Ex.   &   Ad.   ff   651, 

686-693. 
See,  also,  18  CJyc.  pp.  387-389. 
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§  183.  Bar,  waiTer,  or  relinqnislimeiit. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  694-7W. 
See,  also,  18  Cyc.  pp.  390-395. 

§  184.  — ^  In  seneral. 
[a]      (8vp.  1887) 

Under  Rev.  St  1881,  §  2269,  the  widow 
of  a  decedent  '*may,  at  any  time  before  the 
sale,  select  and  take  articles  therein  named  at 
the  appraisement,  not  exceeding  in  the  aggre- 
gate five  hundred  dollars'* ;  and  this  right  of  the 
widow  is  not  abridged  or  impaired  by  her  mak- 
ing a  partial  selection  before  the  return  of  the 
inventory,  nor  by  the  fact  that  the  articles 
selected  have  increased  in  value  between  the 
time  of  the  return  of  the  inventory  and  the 
date  of  her  selection. — Denny  v.  Denny,  113 
Ind.  22,  14  N.  R  593. 

D>]    (Sap.  1898) 
The  $500  allowed  to  the  widow  of  a  dece- 
dent by  Rev.  St.  1894,  $  2424  (Rev.  St.  1881, 
§  22G9),  may  be  waived  by  her.— Bufflngton  v. 
Bufflngton,  51  N.  B.  328,  151  Ind.  200. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {§  694,  702, 

704. 
See,  also,  18  Cyc  p.  390. 

f  185.  «—  Antenuptial     or    postnnptial 
agreement. 

[a]  (Sap.  1881) 

A  woman  waives  her  right  to  the  statu- 
tory allowance  by  executing  an  antenuptial 
contract  "relinquishing  all  right  of  dower,  and 
all  interest  of  any  kind  whatsoever,  to  which 
she  may  be  entitled  in  the  estate  of  her  intend- 
ed husband  by  reason  of  her  marriage.'*— Shaf- 
fer V.  Matthews,  77  Ind.  83. 

[b]  (Sup.  1893) 

An  antenuptial  contract,  by  which,  in  con- 
sideration of  the  conveyance  to  the  wife  of 
a  life  estate  in  certain  property,  she  relin- 
quishes all  her  interest  in  other  real  estate  of 
the  husband,  cannot  be  extended  so  as  to  pre- 
vent the  wife  from  claiming  her  statutory  al- 
lowance of  $500,  under  Rev.  St.  1881,  §  2269, 
in  the  estate  of  her  husband,  or  from  com- 
pelling a  sale  of  his  real  estate  in  order  to  pay 
such  allowance.— Claypool  v.  Jaqua,  135  Ind. 
499,  35  N.  E.  285. 

[c]  (App.  1896) 

A  wife  is  not  bound  by  an  oral  agreement 
to  relinquish  her  statutory  allowance  in  the 
event  she  survives  her  husband,  in  considera- 
tion of  the  payment  by  him,  in  his  lifetime,  of 
money  to  and  for  the  use  of  another.— Yel ton 
V.  Kerns,  44  N.  B.  687,  16  Ind.  App.  92. 

[d]  (Sap.  1898) 

A  contract  in  contemplation  of  marriage 
reciting  that  the  woman  "hereby  releases  any 
and  all  claims"  waived  the  $500  allowed  a 
widow  by  Burns'  Rev.  St  1804,  §  2424.— Buf- 


fington  V.  Buffington,  51  N.  E.  328,   151   Ind. 
200. 

A  provision  in  an  antenuptial  contract  that 
the  intended  wife  "hereby  relinquishes  any  and 
all  claims"  to  the  husband's  property,  where 
the  intention  was  to  adjust  rights  following 
the  death  of  the  husband,  includes  the  $500  al- 
lowed to  the  widow  from  his  estate  by  Rev.  St. 
1894,  f  2424.— Id. 

Fob  Cases  from  Otheb  States, 

See   22   Cent.   Dig.   Ehc.    &   Ad.   I   695; 
See,  also,  18  Cyc.  p.  390. 

§  186.  «—  Teatamentary  prorisions. 

Elections  between  right  to  allowance  and  pro- 
vision of  will,  see  Wiixs,  f  782. 

[a]  (Sap.  1861) 

The  will  of  one  deceased  disposed  of  all 
his  property,  containing  therein  a  provision  for 
his  widow,  which  she  accepted.  Held,  that  she 
might  take,  in  addition,  $300,  under  1  Rev. 
St.  §  21,  p.  251.— Loring  v.  Craft,  16  Ind.  110. 

[b]  (Svp.  1867) 

A  widow,  after  receiving  $750  given  her 
by .  her  husband's  will,  brought  an  action  to 
set  aside  the  will,  and  secured  a  partition  of 
the  real  estate,  without  regard  to  the  provi- 
sions of  the  will.  She  then  brought  this  su:t 
to  recover  her  allowance  of  $3<X).  Held  that, 
as  she  had  repudiated  the  will,  she  had  re- 
ceived already  more  than  she  was  entitled  to.— 
Ratliff  V.  Baldwin,  29  Ind.  16,  92  Am.  Dec 
330. 

[c]  (Svp.  1878) 

The  widow  of  a  testator  is  entitled  to  $500 
in  personal  property  or  money  out  of  his  es- 
tate, as  provided  by  statute,  in  addition  to  any 
devise  made  in  her  behalf.— Nelson  v.  Wilson, 
61  Ind.  255. 

[d]  (Svp.  1881) 

The  right  of  a  widow  to  claim  the  $500 
out  of  her  husband's  estate  given  her  by  sec- 
tion 43  of  the  act  for  the  settlement  of  dece- 
dents' estates  (2  Rev.  St.  1876,  p.  507)  is  not 
waived  by  the  mere  acceptance  of  a  legacy  un- 
der the  will  of  her  husband,  or  upon  her  mere 
agreement  as  to  the  proper  execution  of  the 
will.— Smith  v.  Smith,  76  Ind.  236. 

[e]  (Svp.  1891T 

Where  testator  in  his  will  gives  his  widow 
specific  land  and  personalty,  and  provides  that 
the  residue  of  his  estate  shall  be  equally  di- 
vided between  her  and  his  children,  she  may 
elect  to  accept  the  provision  made  for  her  by 
the  will,  and  still  be  entitled  to  the  $500  of 
personalty  allowed  by  Rev.  St.  S  22(59/  as  snch 
allowance  to  her  will  not  defeat  any  provision 
of  the  will.— Shipman  v.  Keys,  127  Ind.  353, 
26  N.  E.  896. 

[f]     (Svp.  1891) 
Where  a  widow  has  elected  to  accept  the 
provisions  of  her  husband's  will,  which,  after 
giving  to  her  for  life  certain  real  estate  and 


Tliia  Diseat  ia  oompiled  on  tlie  Key-Nnmber  Syatex 


For  egplanatf^^aoo  pac«  ^^ 

Digitized  by  V:rL.» 


§185         C4Ind.DIg.-Pag«879]  EXECUTORS  AND  ADMINISTRATORS,  V. 


§  in 


personal  property,  gives  all  the  remainder  of 
testator's  property  to  bis  children,  and  provides 
that  on  her  death  the  property  given  to  her 
shall  be  divided  among  the  children,  she  can- 
not claim  the  $500  allowance  to  widows,  un- 
der the  provisions  of  Rev.  St.  1881,  §§  2269, 
2270;  it  being  the  manifest  intention  of  testa- 
tor that  his  children  should  take  all  his  prop- 
erty not  specifically  given  his  widow.—Shafer 
V.  Shafer,  129  Ind.  394,  28  N.  E.  867. 

[g]     (App.  1895) 

Where  there  is  no  personal  estate,  and  it 
is  manifestly  the  purpose  of  a  will  that  testa- 
tor's wife  shall  take  a  life  estate  in  all  his 
lands,  and  she  fails  to  reject  the  provisions  of 
the  will,  she  is  not  entitled  to  the  benefit  of 
Rev.  St.  1894,  f  2424  (Rev.  St  1881,  §  2269), 
which  gives  a  widow  the  right  to  select  arti- 
cles to  the  value  of  $500,  or,  if  she  fails  to  so 
select,  entitles  her  to  that  amount  in  cash,  to 
be  a  lien  on  the  real  estate  in  the  absence  of 
any  personalty.— Snodgrass  v.  Meeks,  12  Ind. 
App.  70,  38  N.  E.  833. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ii  669,  696. 
See,  also,  18  Cyc.  p.  391. 

§  188.  —  Misoondvot,     separation,     or 
dlTorce. 

[a]  (Sup.  1866) 

Under  1  Gav.  &  H.  St.  p.  298,  f  32,  pro- 
viding that  if  a  wife  shall  leave  her  husband, 
and  shall  be  living  at  his  death  in  adultery, 
she  shall  take  no  part  of  her  husband's  estate, 
in  order  to  bar  the  widow's  interest  in  her  de- 
ceased husband's  estate  it  must  appear  that  she 
had  both  abandoned  her  husband  and  was  liv- 
ing in  adultery  at  his  death,  since  each  of  such 
facts  is  alike  essential,  and  the  existence  of  ei- 
ther without  the  other  cannot  bar  her  right.— 
Shaffer  v.  Richardson's  Adm'r,  27  Ind.  122. 

[b]  (Sop.  1877) 

The  allowance  to  the  widow  should  be  de- 
nied where,  at  the  time  of  the  husband's  death, 
she  had  abandoned  him  and  was  living  in  adul- 
tery.—Owen  V.  Owen,  57  Ind.  291. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  698-700. 
See,  also,  18  Cyc.  pp.  392,  393. 

§  190.  — ^  Delay  in  making  applioation* 

[a]  (Sop.  1845) 

A  widow  has  no  claim  on  her  deceased  hus- 
band's estate,  relative  to  the  $100  worth  of  per- 
sonal property  allowed  her  by  the  act  of  1838, 
if  she  fail  to  select  the  property  before  the  sale 
of  it  by  the  executor. — Johnson  v.  Robertson,  7 
Blackf.  425. 

[b]  (Sop.  1854) 

Property  of  an  intestate,  directed  by  stat- 
ute to  be  set  apart  to  a  widow,  vests  eo  instan- 
te,  by  operation  of  law,  in  the  widow  on  the 
death  of  her  husband.— Kellogg  v.  Graves,  5 
Ind.  509. 


[c]  (Sop.  1870) 

Under  statutes  providing  for  an  allowance 
to  the  widow  her  right  thereto  arises  immedi- 
ately on  the  decease  of  the  husband,  and  in  the 
event  of  the  death  of  the  widow  before  assign- 
ment the  same  passes  to  her  legal  representa- 
tive.—Bratney  V.  Curry,  33  Ind.  399. 

[d]  (App.  1905) 

In  is  not  necessary  for  a  widow  to  demand 
that  the  administrator  pay  to  her  the  allowance 
secured  to  her  by  Bums'  Ann.  St.  1901,  §  2424, 
in  order  to  render  illegal  a  final  settlement 
made  by  the  administrator  without  having  made 
such  payment.— Rush  v.  Kelley,  73  N.  E.  130, 
34  Ind.  App.  449. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  703. 
See,  also,  18  Cyc.  p.  394. 

§191.   Seleotion  by  persons  entitled. 
[a]     (Sop.  1883) 

Rev.  St  1881,  §  2492,  provides  that  the 
surviving  wife  and  minor  children  shall  in  all 
cases  be  allowed  to  remain  in  the  ordinar5 
dwelling  house  of  the  family,  and  to  occupy  the 
same  and  the  messuage  thereunto  appertaining 
and  fields  adjacent,  if  any,  not  exceeding  40 
acres,  free  of  rent,  for  one  year  from  the  death 
of  her  husband.  Heldf  that  a  sufficient  selec- 
tion of  40  acres  by  a  widow  would  be  indicated 
by  occupying  and  using  the  land,  or  by  claim- 
ing the  annual  crops  when  interfered  with  by 
others.— Hoover  v.  Agnew,  91  Ind.  370. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  705. 
See,  also,  18  Cyc.  p.  395. 

§  192.   Setting  apart  by  ezecntors  or  ad- 
ministrators. 

Presentation  as  claim  against  estate,  see  post, 

§  224. 
Statutory  provision  as  to  time  for  demand,  see 

ante,  §  174. 

[a]  (Sop.  1864) 

A  demand  by  a  widow  on  the  administrator 
of  her  deceased  husband  for  the  $300  worth  of 
personal  property  allowed  her  by  statute  (2 
Gav.  &  H.  St.  p.  295,  §  21),  in  these  words, 
**Squire,  I  have  concluded  to  take  my  three 
hundred  dollars  in  property,"  is  sufficient. — 
Hamilton  v.  Matlock,  22  Ind.  47. 

[b]  (Sop.  1865) 

A  widow  entitled  to  personal  property  of 
her  deceased  husband  of  the  value  of  $300  may 
select  such  property  at  the  appraised  value, 
but  such  allowance  must  be  made  and  the 
property  set  off  to  her  before  the  estate  can  be 
distributed.— Harrell  v.  Hammond's  Adm'r,  25 
Ind.  104. 

Under  the  statute  the  widow  is  entitled, 
before  any  distribution,  to  $300  of  personal 
property,  which  may  be  selected  by  her  at  the 
appraisement ;  but  before  the  property  can 
vest  in  her  there  must  be  an  appraisement  in 
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the  course  of  administration,  and  a  selection 
by  her  under  the  appraisement— Id. 

Fob  Gases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  M  706,  707. 
See,  also,  18  Cyc.  pp.  396,  397. 

1 194.  AUowanee  by  oovrt. 

Appellate  jurisdiction  as  dependent  on  wheth- 
er construction  of  statute  is  involved,  see 
Courts,  §  220(9). 

[a]  (Sup.  1861) 

Where  an  order  of  court  has  been  made 
vesting  in  a  widow  the  estate  of  her  husband 
and  debts  due  to  him  under  the  supposition  that 
they  are  of  less  than  $300  in  value,  it  is  of  no 
consequence,  so  long  as  the  order  remains  not 
set  aside,  that  such  property  and  claims  do  in 
fact  exceed  the  appraised  value  of  $300.— Downs 
v.  Downs,  17  Ind.  95. 

[b]  (Sup.  1864) 

Under  1  Gav.  &  H.  St.  p.  295,  §  21,  pro- 
viding that  a  widow  shall  be  entitled  before  any 
distribution  to  $300  of  personal  property,  to  be 
selected  by  her  at  its  appraised  value,  on  re- 
fusal of  the  administrator  to  deliver  the  proper- 
ly on  request  it  is  not  necessary  for  the  widow 
to  make  a  specific  selection  of  the  articles  de- 
sired in  order  to  maintain  an  action  therefor. 
—Hamilton  v.  Matlock,  22  Ind.  47. 

[c]  (Svp.  1864) 

Where  a  husband  dies,  leaving  property 
worth  less  than  $300,  his  widow  cannot  bring 
an  action  for  the  conversion  of  a  note  which 
belonged  to  him  until  the  court  of  common  pleas 
has  ordered  the  delivery  of  his  property  to  her. 
— Noblett  v.  Dillinger,  23  Ind.  505. 

[d]  (Svp.  1902) 

A  complaint  by  a  widow  against  the  ad- 
ministrator to  recover  her  statutory  allow- 
ance, which  alleges  that  she  has  demanded  the 
amount  of  the  administrator,  and  although 
**8aid  administrator  had,  as  such,  sufficient 
funds  with  which  to  comply  with  said  demand, 
or  a  part  thereof,"  he  refused  to  pay,  suffi- 
ciently alleges  the  existence  of  funds  with 
which  to  pay  the  allowance.— Brown  v.  Bem- 
hamer,  65  N.  E.  580,  159  Ind.  538. 

In  an  action  by  a  widow  against  an  ad- 
ministrator to  recover  her  statutory  allowance, 
it  is  not  necessary  that  a  copy  of  the  will  be 
attached  to  the  complaint,  though  the  will  de- 
vises to  her  such  part  of  her  husband's  estate 
"as  she  may  be  entitled  to  under  the  statutes  in 
force  at  the  time  of  his  death,  and  nothing 
more" ;  her  action  being  under  the  statute,  and 
not  on  the  will.— Id. 

Bums'  Rev.  St.  1901,  §  2424  (Rev.  St. 
1881,  §  2269;  Homer's  Rev.  St.  1897,  {  2269), 
allows  a  widow  $500  worth  of  articles  from  her 
husband's  estate,  and  provides  that,  if  she  fails 
to  select  them,  she  shall  be  entitled  to  the 
amount  in  cash,  out  of  the  first  moneys  receiv- 
ed by  the  personal   representative  in  excess  of 


the  expenses  of  administration,  last  sickness, 
and  funeral.  Held,  that  interest  was  properly 
allowed  to  a  widow  suing  for  her  statutory  al- 
lowance, from  the  date  of  the  administrator's 
refusal  to  pay  it,  and  that  she  was  not  remitted 
for  the  recovery  of  interest  to  a  second  action 
on   the   administrator's  bond.— Id. 

Fob  Cases  from  Other  States, 

See  22  C^nt.  Dig.  Ex.  &  Ad.  ff  713-723. 
See,  also,  18  Oyc  pp.  399-402. 

VI.  ALLOWANCE  AKB  PATMEHT  OF 
CLAIMS. 

Claim  as  civil  action  within  statute  relating 
tp  change  of  venue,  see  Venue,  {  36. 

Judgment  as  res  judicata  in  resi)ect  to  claim, 
see  Judgment,  §  590. 

Liabilities  of  executor  de  son  tort  to  creditors, 
see  post,   §  541. 

Necessity  of  administration,  see  ante,  f  3. 

Remedies  against  estate  of  deceased  surety,  see 
Principal  and  Surety,  {  146. 

Rights  of  action  against  executors  or  adminis- 
trators, see  post,  if  428-430. 

(A)  LIABILITIES  OF  ESTATE. 

Action  against  administrator  of  deceased  surety 
of  original  administrator  or  executor,  see 
post,  {  537  (6). 

Claims  against  estate  of  deceased  insane  per- 
son, see  Insane  Persons,  f  62. 

Claims  by  wife  against  estate  ^of  husband  for 
proceeds  of  wife's  separate  estate  collected 
by  husband,  see  Husband  and  Wife,  {  144. 

Liabilities  of  devisees  and  legatees,  see  Wnxs, 
it  827-«48. 

Liabilities  of  heirs  and  distributees,  see  De- 
scent and  Distribution,  §S  119-151. 

Liability  of  estate  on  contract  of  decedent  with- 
in statute  of  frauds,  see  Frauds,  Statute 
OF,  f  142. 

Necessity  for  presentation  of  claim,  see  post, 
if  222-224. 

§202.  ObllsatioaLS  of   deoedent  in   sem- 
eral. 

[a]  (Sup.  1859) 

An  account  for  boarding  and  educating  the 
children  of  an  intestate  after  his  death  is  not 
a  charge  against  his  estate  which  the  adminis- 
trator can  pay.— Sorin  v.  Olinger,  12  Ind.  29. 

[b]  (Sop.  1877) 

Where  one  purchases  lands  at  a  sheriflTs 
sale  acquiring  a  deed  thereto,  and  subsequently 
both  the  sale  and  the  deed  are  set  aside,  the 
amount  paid,  on  the  death  of  the  execution 
defendant,  is  provable  as  a  claim  against  his 
estate.— Westerfield  v.   Williams,  59  Ind.  221. 

In  proceedings  to  prove  as  a  claim  against 
an  estate  the  amount  paid  at  a  sheriffs  sale 
under  execution  in  which  decedent  was  the 
judgment  debtor,  a  deed  to  the  purchaser  beins 
afterwards  set  aside,  it  is  error  to  admit  evi- 
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against  his  estate.— Woods  v.  Matlock,  48  N.  E. 
384,  19  Ind.  App.  364. 


dence  of  the  amount  expended  by  the  purchaser 
in  the  improvements  on  the  property.  He 
should  have  proceeded  under  the  occupying 
claimant  law  when  the  land  was  recovered  back. 
-Id. 

[c]  A  decedent's  estate  is  liable  for  services 
performed  for  his  family  after  his  death  under 
a  contract  therefor  made  with  him  in  his  life- 
time.—(Sup.  1877)  Toland  v.  Stevenson,  59  Ind. 
485;    (1877)  Toland  v.  Wells,  Id.  529. 

[d]  (Sup.  1881) 

In  an  action  against  the  estate  of  a  de- 
ceased person  on  a  note  stipulating  for  the 
payment  of  attorney's  fees,  such  fees  may  be 
recovered  as  a  proper  claim  against  the  estate. 
—Bond  V.  Omdorf,  77  Ind.  583. 

[e]  (Sop.  1881) 

A  claim  against  decedent's  estate  for  mon- 
ey received  by  decedent  in  trust  for  the  plain- 
tiff is  sustained  where  it  appears  that  decedent 
had  no  authority  beyond  the  possession  and 
duty  to  keep  the  money  safely,  and  loaned  it 
on  the  individual  note  of  the  borrower.— Ben- 
son T.  liggett,  78  Ind.  452. 

L.,  without  authority,  received  for  plain- 
tiff money  derived  from  the  sale  of  real  estate 
by  the  commissioner  in  partition,  and  notified 
plaintiff,  but  plaintiff  disputed  the  validity  of 
the  same,  and  refused  to  accept  or  have  any- 
thing to  do  with  the  money.  Thereupon  L. 
loaned  the  money  to  C,  taking  his  note  payable 
to  plaintiff.  G.  afterwards  failed.  Held,  that 
li.'s  administrator  was  liable  to  plaintiff  for 
the  money  so  received. — Id. 

[f]  (Sup.  1882) 

A  note,  payable  after  the  maker's  death, 
and  averring  a  consideration,  will  support  a 
claim  against  the  estate  of  the  maker. — Hatha- 
way v.  Roll,  81  Itid.  567. 

tg]      (Sup.  1884) 

Under  Decedent's  Act  1881.  $$  86,  97,  101, 
as  amended  by  Act  March  7,  1886,  notes  made 
by  decedent  may  be  filed  as  claims,  whether 
they  are  due  or  not— Maddox  v.  Maddox,  97 
Ind.  537. 

Under  Decedents'  Act  1881,  S§  86,  97,  101, 
as  amended  by  Act  March  7,  1883,  notes  exe- 
cuted by  the  decedent,  whether  due  or  not,  may 
be  filed  as  claims  against  the  estate.— Id. 

[h]     (Sup.  1890) 

A  claim  for  work  and  labor  is  presumably 
due  after  the  person  for  whom  the  work  is  per- 
formed is  dead,  although  it  is  not  essential  that 
it  should  be  due  in  order  to  constitute  a  valid 
cause  of  action  against  his  estate.— Lockwood 
T.  Robbins,  25  N.  B.  455,  125  Ind.  398. 

Ci]     (App.  1897) 

An  express  promise  on  valuable  considera- 
tion to  pay  a  certain  sum  at  or  before  the  death 
of  the  promisor  may  be  enforced  after  his  death 


Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  730,  738- 

745,  748,  754,  763. 
See,  also,  18  Cyc.  p.  405. 

§203.  Joint  oontraots. 
[a]     (Svp.  1832) 

In  case  of  the  death  of  one  of  two  joint 
debtors,  and  the  insolvency  of  the  survivor, 
the  estate  of  the  deceased  may  be  charged  in 
equity  for  the  debt.— Brown  v.  Benight,  3 
Blackf.  39,  23  Am.  Dec.  373. 

[b3  (Sup.  1877) 
Under  2  Rev.  St.  1876,  p.  618,  relative  to 
the  settlement  of  decedents'  estates,  a  person 
holding  a  joint  claim  against  a  principal  and 
surety  may,  on  the  death  of  the  principal, 
proceed  jointly  against  his  estate  and  the  surety, 
or  separately  against  the  estate.— Milam  y. 
Milam,  60  Ind.  58. 

[c]  (Sap.  1877) 

Under  2  Rev.  St.  1876,  p.  518,  f  70,  rela- 
tive to  the  settlement  of  decedents'  estates,  the 
executor  has  neither  the  right  nor  the  power 
to  allow  against  the  estate  more  than  one-half 
of  a  joint  promissory  note  made  by  the  dece- 
dent and  another  person,  unless  the  decedent 
was  principal  and  the  other  i>er8on  surety  on 
the  note,  in  which  event  the  whole  note  may 
be  allowed.— Fiscus  v.  Robbins,  60  Ind.  100. 

[d]  (Sup.  1879) 

The  personal  representatives  of  a  surety  on 
a  joint  note  are  liable  thereon,  under  2  Rev. 
St.  1876,  p.  309,  f  783.— McCoy  v.  Payne,  68 
Ind.  327. 

[e]  (Svp.  1884) 

Rev.  St  1881,  f  2312,  expressly  provides 
that,  when  two  or  more  persons  shall  be  bound 
on  any  contract  and  either  shall  die,  his  estate 
shall  be  liable  therefor  as  if  the  contract  had 
been  joint  and  several.— Greathouse  v.  Kline, 
93  Ind.  598. 

[f]      (Svp.  1886) 

Upon  the  death  of  one  of  two  joint  debtors, 
the  creditor  may  proceed  in  accordance  with 
the  statute  (Rev.  St.  1881,  §§  2311,  2312),  pro- 
viding for  proving  claim,  against  the  estate  of 
the  deceased  debtor,  or  he  may  collect  his  claim 
from  the  survivor  by  an  action  at  law. — Ralston 
V.  Moore,  105  Ind.  243,  4  N.  E.  673. 

Fob  Cases  fbom  Dtheb  States, 

See  22  Cent.  Dig.  Bx.  &  Ad.  f  731. 
See,  also,  18  Cyc.  p.  409. 


S  204.   Serricea  rendered  to  deeedent. 

Accrual  of  right  of  action  on  continuing  con- 
tracts as  affecting  limitations,  see  Limita- 
tion OP  Actions,  §  50. 
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Death  as  terminatiDg  employment,  see  Masteb 

AND  Servant,  '§  26. 
Unmatured  claim,  see  ante,  f  202. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Er.  &  Ad.  §§  7.32.  733. 
See,  also,  18  Cyc.  pp.  40D-415;  note,  64  L. 
R.  A.  554. 

§  206.  «—  PersoiM  in  family  relation. 

Agreements  to  make  will,  see  post,  |  210. 
Elstoppel  by  disclaimer  to  claim   under  agree- 
ment, see  Estoppel,  §  71. 

[a]  (Sup.  188a) 

In  an  action  by  an  infant  to  recover  for 
domestic  services  rendered,  an  answer  that  the 
decedent*s  husband  furnished  such  infant  with 
board  and  clothing  is  insufficient,  as  the  law 
implies  no  promise  on  the  infanfs  part  to  pay 
the  decedent  for  board,  clothing,  etc,  while  she 
remained  a  member  of  the  family.— Wright  v. 
McLarinan,   92   Ind.  103. 

[b]  (App.  1898) 

A  claim  against  a  decedent's  estate  for  the 
feed  and  care  of  a  pony  will  not  be  sustained 
where  claimant,  who  was  operating  a  large 
farm,  gave  the  pony  to  decedent,  his  half-sister, 
and  a  member  of  his  family,  on  account  of  her 
kindness  to  his  family,  without  agreement  as 
to  the  terms  on  which  it  was  to  be  kept,  and 
the  pony  was  used  in  common  by  all  the  family. 
—Fuller  v.  Fuller's  Estate,  51  N.  E.  373,  21 
Ind.  App.  42. 

Decedent,  at  an  early  age,  after  her  par- 
ents had  died,  went  to  live  with  claimant,  a 
half-brother,  and  continued  to  live  with  him 
until  her  death  at  28  years  of  age.  Claimant 
cultivated  and  lived  upon  a  large  farm,  and  had 
a  large  family.  Decedent  assisted  in  the  work 
of  the  household,  and  acted  and  was  treated 
as  a  member  of  the  family,  and  had  no  ex- 
press agreement  to  receive  pay  for  her  services, 
nor  to  pay  for  board  or  care  received  by  her. 
Ciaimant*s  final  report  as  guardian  of  decedent 
showed  no  charge  for  her  maintenance  or  care. 
Held,  that  there  was  no  implied  contract  enti- 
tling claimant  to  a  recovery  against  decedent's 
estate  for  'board  and  care,— Id. 

[c]  (App.  1900) 

Where  a  daughter,  in  an  action  against 
the  administrator  of  her  father's  estate  to  re- 
cover for  services  as  housekeeper,  rendered  de- 
cedent after  her  arrival  at  age,  fails  to  show 
an  expressed  or  implied  contract  to  pay  for 
her  services,  it  was  not  error  for  the  trial 
court  to  direct  a  verdict  for  defendant— Wil- 
liams V.  Resener,  56  N.  E.  857,  25  Ind.  App. 
132. 

[d]  (App.  1908) 

Where  claimant  resided  with  her  grand- 
mother, since  deceased,  and  the  only  services 
claimant  performed  for  her  were  such  as  a  duti- 
ful child  renders  to  an  afflicted  and  helpless 
parent,  without  hope  or  expectation  of  pecuni- 


ary reward,  plaintiff  could  not  maintain  a  claim 
against  the  grandmother's  estate  therefor.— 
Shutts  y.  Franke,  42  Ind.  App.  275,  85  N.  E. 
781. 

[e]      (App.  1910) 

WTiere  one  Hves  from  her  birth  to  her  mar- 
riage with  her  grandfather,  as  a  member  of  bis 
family,  he  furnishing  board  and  clothing,  and 
she  rendering  services,  it  is  presumed  that  the 
necessities  and  comforts  so  furnished  by  him 
and  the  services  so  rendered  by  her  were  gra- 
tuitously furnished  and  done ;  so  that  his  estate 
is  not  entitled  to  money  received  by  him  a8> 
trustee  for  her  for  what  he  so  furnished  her.~ 
Lewis  V.  Hershey,  90  N.  E.  332. 

Foe  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ^  733. 

See,  also,  18  Cyc  p.  412. 


f  208.   CoTeaaats  of  deoedent. 

Liabilities  of  devisees  on  covenants  of  testator,. 

see  Wills,  §  839. 
Liabilities  of  heirs  on  covenants  of   ancestor,. 

see  Descent  and  Distribution,  {  128. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  735. 
See,  also,  18  Cyc.  p.  416. 

§  210.  Asreements  by  deoedent  to  auiko 
will. 

Contracts  within  statute  of  frauds,  see  Frauds,. 

Statute  of,  f  14^. 
Statement  of  claim,  see  post,  {  227. 

[a]  (Svp.  1865) 
An  action  may  be  maintained  against  an 
executor  on  a  parol  contract  of  his  testator  to 
bequeath  the  plaintiff,  if  he  continued  to  work 
for  him,  a  certain  sum  in  his  will,  in  addition 
to  the  usual  wages  allowed  to  work  hands. — 
Bell  V.  Hewitt's  Ex'rs,  24  Ind.  280. 

[b]  (Sop.  1876) 

Where  services  have  been  rendered  by  one 
under  a  verbal  agreement  by  which,  in  con- 
sideration of  such  services,  another  had  prom- 
ised to  insert  a  provision  in  his  will,  whereby 
he  would  devise  and  bequeath  certain  property 
to  the  person  by  whom  such  services  were  to  be 
rendered,  an  action  will  lie  against  the  adminis-  - 
trator  of  the  estate  of  the  person  so  agreeing 
to  make  such  provision  in  his  will,  for  the 
breach  of  such  agreement.— Lee  v.  Carter,  52 
Ind.  342. 

[c]  (Sop.  1876) 

In  an  action  for  damages  for  the  violation 
of  a  promise  made  by  defendant's  testator  to 
leave  a  certain  share  of  his  estate  to  plaintilT 
in  consideration  of  certain  services  to  be  per- 
formed by  the  latter,  the  measure  of  damages 
is  the  value  of  the  portion  promised,  and  not 
the  value  of  the  services  performed.— Frost  v. 
Tarr,  53  Ind.  390. 
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Where  a  person  promises  that,  at  his  death, 
he  will  leave  a  certain  share  of  his  estate  to 
another,  in  consideration  of  certain  service  to 
be  performed  by  the  latter,  an  action  for  dam- 
ages will  lie,  for  the  violation  of  such  promise, 
against  the  personal  representative  of  the  for- 
mer, the  plaintiff  having  performed  said  service 
under  the  contract. — Id. 

[d]  (App.  1891) 

In  a  proceeding  to  establish  a  claim  against 
an  estate  for  personal  services  rendered  to  the 
decedent,  and  for  which  decedent  promised  to 
compensate  plaintiff  in  his  will,  the  measure 
of  damages  is  the  value  of  the  services  render- 
ed, and  not  the  amount  of  the  promised  be- 
quest—Nelson V.  Masterton,  2  Ind.  App.  524, 
28  N.  E.  731. 

Where  a  niece  entered  the  home  of  her 
uncle  on  his  promise  to  educate,  clothe,  and 
support  her  as  his  own  daughter,  and  to  make 
her  an  heir  to  his  estate,  equal  to  his  sons,  such 
facts  rebutted  the  presumption,  which  otherwise 
might  have  obtained,  that  the  services  were  to 
be  gratuitously  performed,  and,  on  the  uncle's 
failure  to  make  her  his  heir,  she  is  entitled 
to  recover  the  value  of  her  services  from  his 
estate.— Id. 

[e]  (App.  1894) 

A  husband's  agreement  with  his  wife,  that, 
if  she  will  join  in  certain  deeds,  he  will  allow 
her  one-third  of  his  personalty  at  his  death, 
must  be  made  the  basis  of  a  claim  to  be  filed 
against  his  estate,  and  cannot  be  considered  in 
a  proceeding  to  distribute  the  residue.— Carroll 
V.  Swift,  10  Ind.  App.  170,  37  N.  E.  1061. 

[f]  (App.  1896) 

Where  a  person  receiving  the  benefit  of 
another's  services  promises  to  pay  therefor  by 
a  bequest,  his  estate  Is  liable,  on  failure  to  make 
such  bequest,  for  the  value  of  the  services. — 
Purviance  v.  Schultz,  44  N.  E.  766,  16  Ind. 
App.  94. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  737;   49 
Cent.  Dig.  Wills,  |  177. 

{211.   Torts  of  dooedent. 
[a]     (Sap.  18'/3) 

The  administrator  of  a  county  clerk  is 
liable  for  sheriff's  fees  collected  by  the  clerk, 
and  not  paid  over  by  him,  where  the  claim 
therefor  has  been  duly  presented  and  filed.— 
State  ex  rel.  Arnold  v.  Givan,  45  Ind.  267. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  746. 
See,  also,  18  Cyc  p.  420. 

I  212.   Taxes. 

[a]     (Sup.  190€) 

Municipal  assessments  for  street  improve* 
ments  made  against  a  lot  belonging  to  a  dece- 
dent's estate  constitute  no  liability  against  the 
estate,  and  his  executor  has  nothing  to  do  with 
it.— Hayes  v.  Shirk,  167  Ind.  569,  78  N.  E.  653. 


Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {§  747,  762. 
See,  also,  18  Cyc.  p.  420. 

S  214.   Funeral  expeaises. 

Claim  for  funeral  expenses  as  accounts  within 
statute  of  limitations,  see  Limitation  of  Ac- 
tions, §  29. 

Expenditures  allowable,  see  ante,  $  109. 

Priority  of  claims,  see  post,  {  261. 

[a]  (Sup.  1909) 

B\meral  expenses,  whether  the  burial  was 
provided  by  kindred  or  others,  are  charges 
against  decedent's  estate  imposed  by  law,  as 
distinguished  from  obligations  arising  out  of 
contract  from  some  act  of  decedent,  and  are  in 
the  same  category  as  expenses  of  administra- 
tion.—Hildebrand  V.  Kinney,  172  Ind.  447,  87 
N.  B.  832. 

[b]  (App.  1909) 

Where  the  father  of  a  minor  is  insolvent, 
the  expenses  of  the  minor^s  funeral  and  last 
sickness  are  proper  charges  against  the  minor's 
estate.— Maitlen  v.  Maltlen,  89  N.  E.  966. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  $  755. 
See,  also,  18  Cyc.  p.  437;    note,  33  L.  R. 
A.  660;   note,  9  Am.  Dec.  652. 

1 215.  Tombstones  and  monuments. 

Expenditures  allowable,  see  ante,  {  109. 

la]  (Sap.  1873) 
A  monument  was  placed  on  the  grave  of 
a  decedent  at  the  request  of  his  mother,  and  she 
gave  her  own  note  for  the  price.  The  admin* 
istrator  had  no  agency  in  the  matter,  and  made 
no  promise  to  pay.  Held^  that  the  party  fur- 
nishing the  monument  could  not  maintain  an 
action  against  the  administrator  to  recover  its 
value.— I^rch  v.  Bmmett,  44  Ind.  331. 

[b]  (Sap.  1902) 

The  expense  of  erecting  a  suitable  monu- 
ment  over  the  grave  of  a  deceased  is  to  be 
classed  among  the  funeral  expenses.— Pease  v. 
Christman,  64  N.  E2.  90,  158  Ind.  642. 

[c]  (App.  1910) 

The  court  may  properly  allow  a  claim 
against  a  decedent's  estate  for  the  erection  of  a 
suitable  monument  at  the  grave  of  deceased  as 
a  legitimate  part  of  the  funeral  expenses.— In 
re  Gray's  Estate,  91  N.  E.  745. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  I  756. 
See,  also,  18  Cyc.  p.  439. 

$  216.   Sevrioes  rendered  to  estate. 

Authority  of  executor  or  administrator  to  con- 
tract for  services,  see  ante,  f  97. 
Exi)enditures  allowable,  see  ante,  {  111. 

[a]    (Svp.  1875) 
Where  an  attorney,  under  the  employment 
of  an  executor,   rendered   professional  services 
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for  the  estate,  but  the  will  was  thereafter  set 
aside,  and  another  person  appointed  to  repre- 
sent the  estate  as  administrator,  the  attorney 
was  entitled  to  compensation  out  of  the  estate 
for  services  rendered  to  the  executor.— Nave  v» 
Salmon,  51  Ind.  159. 

For  Cases  from  Other  States, 

See  22  Cent.  Diq.  Ex.  &  Ad.  I  757;    5 

Cent.  Dig.  Atty.  &  C.  |  347. 
See,  also,  18  Cyc  p.  440. 

§  218.  Ezpeaises  of  admiiilstratioB. 

Costs  and  fees  in  probate  proceedings  or  ac- 
tions relating  to  wills  or  probate,  see  Wills, 
i§  406-415. 

Expenditures  allowable,  see  ante,  f{  108-111. 

Priority  of  claims,  see  post,  |  261. 

[a]      (Sup.  1884) 

Costs  made  by  claimants  in  successfully 
prosecuting  claims  against  an  estate  are  not  ex- 
penses of  administration.— Taylor  v,  Wright,  93 
Ind.  121. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  759. 
See,  also,  18  Cyc.  p.  443. 

S  219.   Claims  of  ezeoutors  or  admlnli* 
tratora. 

Judgment  of  allowance  as  precluding  subse- 
quent action  for  preferment,  see  Judgment, 
f  590. 

Right  to  trial  by  jury  where  executor's  claim 
is  set  down  in  form  of  suit  on  the  issue 
docket,  see  Jury,  {  19. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  760. 
See,  also,  18  Cyc.  p.  446. 

§221.  Eridenoe. 

Competency  of  testimony  as  to  conversations 
in  decedent's  presence,  see  Witnesses,  S 
161. 

Evidence  of  similar  facts,  see  Evidence,  {  129. 

Expert  testimony,  see  Evidence,  {  552. 

Ilebuttal  of  evidence  as  to  a  conversation  in 
the  presence  of  deceased,  see  Witnesses,  | 
177. 

Release  of  heir's  interest  as  affecting  his  com- 
petency as  a  witness  in  proceedings  to  con- 
test a  claim  against  decedent's  estate,  see 
Witnesses,  $  112*. 

Res  gestae,  see  Evidence,  $  121. 

Waiver  of  incompetency  to  testify,  see  Wit- 
nesses, f  178. 

[al  (8«p.  1871) 
Where  a  claim  was  filed  against  an  estate 
for  work  and  labor  done  for,  money  had  and 
received  by,  and  services  and  attendance  on,  the 
deceased  during  his  sickness;  and  the  defense 
was  that  the  work  and  labor  and  money  and 
services  were  performed  and  paid  under  a  valid 
contract;  and  under  plea  of  set-off  promissory 
notes  were  offered  in  evidence,  given  by  the  per- 
son presenting  the  claim  to  the  decedent  at  vari- 


ous times  during  the  period  for  which  he  de* 
manded  compensation  for  labor  and  attendance, 
it  was  duty  of  the  court  to  instruct  the  jury 
that  these  notes  were  prima  fade  evidence  of 
a  settlement  between  the  claimant  and  the  de- 
ceased.—Bishop  v.  Welch,  35  Ind.  521. 

[b]     (Sup.  1878) 

Evidence  held  sufficient  to  support  a  claim 
filed  against  the  estate  of  a  decedent  for  person- 
al services  rendered  by  claimant  in  decedent's 
famUy.— Wright  v.  Miller,  63  Ind.  220. 

[0]     (Svp.  1881) 

Where  a  claim  was  presented  against  a  de- 
cedent's estate  arising  out  of  an  agreement  with 
decedent,  on  a  sale  to  him  of  certain  land  at  a 
certain  price,  to  pay  an  excess  of  such  price  if 
he  sold  the  land  wiUiin  five  yeafs  for  a  greater 
sum,  the  evidence  considered,  and  held  sufficient 
to  fully  prove  such  claim.— Parker  v.  Siple,  76 
Ind.  345. 

[d]  (Sup.  1890) 

In  an  action  by  an  administrator  for  the 
burial  expense  of  decedent  and  his  support 
while  living,  a  written  contract  between  defend- 
ant and  decedent  was  produced,  whereby  de- 
fendant agreed  to  support  decedent  for  life  and 
bury  him  in  consideration  of  $500  and  his 
household  furniture.  The  theory  of  plaintiff 
was  that  decedent  assigned  two  notes  to  de- 
fendant's wife,  with  his  consent,  and  accepted 
in  discharge  of  the  obligation  to  pay  the  ^00. 
Heldt  that  the  notes  were  admissible  in  evi- 
dence.—Baughan  V.  Brown,  23  N.  E.  695,  122 
Ind.  115. 

[e]  (App.  1891) 

In  a  proceeding  to  establish  a  claim  against 
an  estate  for  personal  services  rendered  to  the 
decedent,  where  it  appears  that  the  claimant 
was  the  decedent's  niece,  and  a  member  of  his 
family,  evidence  that  she  went  to  live  with  the 
decedent  on  account  of  his  promise  to  make  a 
will  in  her  favor  is  admissible  in  order  to  rebut 
the  presumption  that  her  services  were  render- 
ed gratuitously,  although  the  promise  was  not 
kept,  and  was  void  under  the  statute  of  frauds. 
—Nelson  v.  Masterton,  2  Ind.  App.  524,  28  N. 
E.  731. 

m  (App.  1891) 
Proof  of  the  signature  to  a  written  instru- 
ment acknowledging  the  receipt  of  money  and 
promising  to  repay  it  a  certain  time  after 
the  promisor's  death,  followed  by  the  introduc- 
tion of  the  instrument  itself  in  evidence,  is  suf- 
ficient to  justify  a  judgment  against  the  prom- 
isor's estate  after  his  death.— Wolfe  v.  Wilsey, 
2  Ind.  App.  549,  28  N.  E.  1004. 

[g]     (App.  1892) 

A  court  has  no  right  to  disallow  a  claim 
against  an  estate  for  commissions  due  daimanc 
in  a  real-estate  transaction,  wliich  is  fairly  es- 
tablished by  uncontradicted  evidence  of  a  spe- 
cial agreement  between  decedent  and  claimant. 
—Cunningham  v.  Packard,  6  Ind.  App.  34.  32 
N.  E.  333 ;  Id.,  6  Ind.  App.  36,  32  N.  R  334. 
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[b]     (App.  1893) 

On  the  trial  of  a  claim  against  a  dece- 
dent's estate,  evidence  as  to  the  "mental  and 
physical  condition  of  decedent  in  the  latter  part 
of  his  life"  is  properly  excluded  where  defendant 
does  not  offer  to  show  in  what  manner,  if  any, 
plaintiff  took  an  undue  advantage  of  such  con- 
dition.—Sullivan  V.  Sullivan,  6  Ind.  App.  65, 
32  N.  B.  1132. 

[i]  (App.  1893) 
In  an  action  against  the  estate  of  a  de- 
cedent for  services,  it  appeared  that  plaintiff 
had  been  fed,  clothed,  and  sent  to  school  until 
12  years  old,  but  from  that  time  was  compelled 
to  perform  all  the  menial  duties  incident  to 
housekeepmg,  besides  caring  for  decedent's  wife, 
who  was  fflck  for  many  years.  Witnesses  testi- 
fied that  plaintiff  was  well  treated,  and  was 
taken  to  be  one  of  the  decedent's  family,  while 
others,  though  vouching  for  the  good  treatment, 
testified  as  to  the  duties  imposed  and  services 
exacted.  Held  a  question  for  the  jury  whether 
the  services  were  rendered  under  an  implied 
promise  to  pay,  or  solely  as  a  member  of  de- 
cedent's family;  and  for  this  purpose  they 
might  take  into  consideration  decedent's  condi- 
tion in  life,  his  habits  and  manner  of  living,  as 
well  as  his  treatment  of  plaintiff  with  reference 
to  other  members  of  the  family  or  other  hired 
help.— Helzler's  Estate  v.  Bossard,  6  Ind.  App. 
701,  33  N.  E.  217. 

Ul    (App.  1893) 

In  an  action  against  an  estate  for  serv- 
ices rendered  the  intestate,  the  second  count 
of  the  complaint  alleged  that  plaintiff  lived 
till  he  was  26  years  old  with  deceased,  who 
then  contracted  to  convey  to  plaintiff  80 
acres  of  land  if  plaintiff  would  assist  him  in 
building  a  house  on  the  land,  and  occupy  it,  and 
divide  the  crops  with  deceased,  which  contract 
plaintiff  performed  on  his  part,  but  deceased, 
dying,  failed  to  convey  the  land;  that  plaintiff 
then  sued  defendant,  as  sole  heir  of  deceased, 
to  quiet  title  to  the  land,  and  obtained  judg- 
ment that  two  thirds  of  the  land  was  his,  and 
one  third  belonged  to  defendant,  as  heir,  and 
that,  by  reason  of  the  failure  of  deceased  to 
convey  the  land,  he  had  lost  title  to  one  third 
thereof,  valued  at  $1,667,  which  was  due  to 
him  from  the  estate.  Held,  that  the  court  prop- 
erly admitted  in  evidence  the  pleadings  and 
judgment  in  the  suit  to  quiet  title,  since  such 
evidence  showed  that  defendant  was  the  sole 
heir  of  deceased,  and  that  all  the  debts  except 
the  one  in  suit  were  paid,  and  therefore  tended 
to  prove  the  averment  in  the  present  suit  that 
plaintiff  had  been  deprived  of  one  third  interest 
in  the  land.— Puterbaugh  v.  Puterbaugh,  7  Ind. 
App.  280,  33  N.  B.  808,  34  N.  E.  611. 

[k]     (App.  1896) 

Where  a  son  presented  a  claim  against  the 
estate  of  his  mother,  consisting  of  a  note  ex- 
ecuted by  the  mother  and  father,  the  note  be- 
ing payable  after  their  death,  It  was  proper  to 
admit  evidence  that  the  brother  had  filed  a 
claim  for  taking  care  of  the  mother  and  father 


during  a  part  of  the  period  in  which  the  claim- 
ant in  question  was  working  for  his  mother  ac- 
cording to  some  of  the  testimony;  it  appear- 
ing that  the  three  brothers  had  claims  on  notes 
evidently  executed  as  a  part  of  one  system, 
and  that  they  were  acting  together.— Crumrine 
V.  Crumrine's  Estate,  43  N.  E.  322,  14  Ind. 
App.  641. 

[1]  (App.  1896) 
In  an  action  against  an  administrator  on 
a  note  alleged  to  have  been  executed  by  dece- 
dent for  work  and  labor  done  by  the  plaintiff 
while  living  with  the  decedent,  evidence  is  ad- 
missible to  show  that  plaintiff  did  but  little, 
if  any,  work  while  he  lived  with  such  decedent. 
—Campbell  v.  Conner,  42  N.  B.  688,  43  N.  B. 
453,  15  Ind.  App.  23. 

[m]     (App.  1896) 

In  an  action  against  a  decedent's  estate  to 
recover  for  work  and  labor  alleged  to  have  been 
performed  for  the  decedent,  it  was  erroneous 
to  instruct  that,  if  the  jury  believed  that  dece- 
dent kept  plaintiff  living  with  her  at  her  home, 
and  received  her  work  and  labor  and  furnished 
plaintiff  with  food  and  clothing,  and  that  dece- 
dent and  plaintiff  were  not  related  to  each  oth- 
er by  blood  or  marriage,  then  the  family  rela- 
tionship is  not  presumed  to  exist  between  them, 
as  the  court  should  have  permitted  the  jury  to 
draw  its  own  inferences  from  the  facts  stated. 
— Purviance  T.  Schultz,  44  N.  B.  766,  16  Ind. 
App.  94. 

[n]    (App.  1897) 

Evidence  that  plaintiff,  a  girl  20  years  old, 
went  to  live  with  decedent  at  the  letter's  re- 
quest, remaining  for  12  years,  and  until  dece- 
dent's death;  that  during  this  time  plaintiff  re- 
ceived her  board  and  clothing,  did  all  the  house- 
hold work,  and  cared  for  decedent,  who  was 
blind  for  several  years  before  she  died;  and 
that  decedent  at  one  time  declared  that  she 
could  not  get  along  without  plaintiff,  and  that 
she  intended  to  do  by  her  whatever  was  right,— 
was  sufficient  to  establish  the  relation  of  master 
and  servant,  and  entitled  plaintiff  to  recover 
from  the  estate  the  value  of  her  services.— Boyd 
V.  Starbuck,  47  N.  E.  1079,  18  Ind.  App.  310. 

On  trial  of  a  claim  against  an  estate  for 
services  rendered  deceased,  claimant  need  not 
show  that  the  services  were  worth  more  than 
the  board  and  clothing  furnished  by  deceased, 
in  the  absence  of  any  plea  of  set-off  or  counter- 
claim, which  are  not  available  unless  pleaded. 
Bums'  Rev.  St.  1894,  f  2479  (Rev.  St.  1881, 
i  2324).— Id. 

[o]     (App.  1899) 

Where  a  part  of  claimant's  account  against 
the  estate  of  a  decedent  was  for  renting  and 
looking  after  certain  farms,  and  it  was  the  the- 
ory of  the  defense  that  decedent  attended  to 
such  matters  himself,  it  was  not  error  to  admit 
the  leases  in  evidence,  and  show  that  they  had 
been  prepared  by  decedent,  though  the  contents 
thereof  were  immaterial.— Shirts  v.  Rooker,  52 
N.  E.  629,  21  Ind.  App.  420. 
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Under  an  issue  as  to  whether  claimant's 
account  against  decedent*s  estate  had  been  set- 
tled by  decedent  in  his  lifetime,  a  letter  written 
by  claimant  to  decedent,  some  time  prior  to  the 
latter's  death,  referring  to  a  statement  of  his 
account  as  inclosed,  and  requesting  a  settlement 
by  note,  was  properly  admitted  in  evidence.— 
Id. 

In  a  proceeding  for  the  enforcement  of  a 
claim  against  the  estate  of  a  decedent,  a  letter 
written  to  decedent  by  the  firm  of  which  claim- 
ant was  a  member  was  admissible  in  evidence 
for  the  purpose  of  showing  that  he  was  in  the 
habit  of  corresponding  with  decedent.— Id. 

A  check  purporting  to  have  been  made  in 
payment  of  a  certain  note  referred  to  therein, 
though  not  indorsed  or  receipted,  except  by  the 
mark  of  a  cancellation  stamp  thereon,  was  ad- 
missible in  evidence,  on  production  of  such  note, 
indorsed  for  collection,  with  evidence  of  the 
payment  thereof,  as  such  facts  would  raise  the 
presumption  that  such  check  had  been  paid.— 
Id. 

In  a  proceeding  to  enforce  a  claim  for  per- 
sonal services  against  the  estate  of  a  decedent, 
where  the  defense  was  that  such  services  were 
rendered  by  a  firm  of  which  claimant  was  a 
member,  and  that  they  had  been  paid  for  in  the 
lifetime  of  decedent,  the  admission  of  certain 
checks  drawn  by  the  latter  during  the  period 
covered  by  such  transactions,  and  payable  to 
such  firm,  was  not  reversible  error.— Id. 

Where  it  appeared  in  evidence,  in  a  pro- 
ceeding for  the  allowance  of  a  claim  against  the 
estate  of  a  decedent,  that  a  law  firm  of  which 
claimant  was  a  member  had  been  doing  the 
general  law  business  of  decedent,  and  that  some 
of  the  items  in  such  claim  were  for  services  as 
an  attorney,  the  jury  were  properly  instructed 
that  claimant  had  the  burden  of  proving  that 
such  services  were  rendered  by  him  in  his  indi- 
vidual capacity,  and  not  as  a  member  of  such 
firm.— Id. 

tp]     (App.  1901) 

On  trial  of  plaintiff's  claim  against  the  es- 
tate of  her  husband's  father  for  services  ren- 
dered the  father  under  an  alleged  promise  for 
payment,  it  was  error  to  direct  judgment 
against  plaintiff,  where  the  evidence  showed 
that  the  father  had  remained  in  plaintiff's  home 
from  time  to  time,  and  spoke  of  it  as  his  home, 
and  services  were  rendered  to  him  by  plain- 
tiff in  washing  for  him  and  attending  him  while 
he  was  ill,  and  plaintiff's  two  children  testified 
to  distinct  promises  for  payment ;  the  question 
as  to  whether  he  was  a  member  of  the  family 
and  as  to  whether  there  was  a  promise  of  pay- 
ment under  such  circumstances  being  for  the 
jury.— Hamilton  v.  Hamilton's  Estate,  59  N. 
B.  344,  26  Ind.  App.  114. 

In  an  action  against  an  administrator  to 
recover  for  board,  washing,  and  services  render- 
ed to  decedent,  a  receipt  signed  by  plaintiff's 
husband  found  among  the  papers  of  decedent 
after  his  death,  which  acknowledged  the  surren- 
der of  a  note  held  by  decedent  as  payment  "in 


full  for  board,  washing,  and  services  rendered,' 
was  admissible  as  tending  to  show  that  a  con- 
tract existed  between  plaintiff  and  decedent 
that  the  latter  should  pay  for  his  board,  wash- 
ing, and  services  rendered  in  nursing  him  dur- 
ing his  last  illness.— Id. 

[q]     (App.  1902) 

Plaintiff,  a  sister-in-law  to  intestate,  went 
to  his  home  to  assist  his  wife,  and,  after  the 
wife's  death,  pkiintiff  continued  to  act  as  house- 
keeper from  1865  until  1897.  In  1883  she 
received  $400  from  intestate.  Witnesses  testi- 
fied that  intestate  had  stated  that  he  would  do 
well  by  plaintiff,  and,  in  explanation  of  his  not 
having  made  provision  for  her  in  his  will, 
stated  that  the  chances  were  that  she  would 
earn  both  his  farms,  and  that  he  said  to  plain- 
tiff that  she  should  be  paid,  and  that  there  were 
two  farms  to  pay  her  out  of,  and  he  thought 
she  couid  be  paid  out  of  them.  Two  former 
tax  assessors  testified  that  testator  stated  to 
them  he  was  indebted  to  plaintiff,  but  made  no 
deduction  therefor  on  being  told  that,  if  he  did. 
the  plaintiff  would  be  assessed.  Held,  that 
there  was  evidence  from  which  the  jury  might 
find  that  the  services  were  rendered  in  expecta- 
tion of  compensation,  and  that  it  was  reasona- 
ble and  just  that  plaintiff  should  be  compensat- 
ed therefor.— Crampton  v.  Logan,  63  N.  E.  51, 
28  Ind.  App.  405. 

[r]     (App.  1902) 

Where  an  administrator,  in  an  action 
against  him  on  a  note  alleged  to  have  been  giv- 
en by  decedent,  defends  without  answer,  as  au- 
thorized by  Homer's  Rev.  St  1901,  |  2324 
(Bums'  Rev.  St.  1901,  {  2479),  in  cases  where 
no  counterclaim  or  set-off  is  relied  on,  the 
plaintiff  must  prove  the  execution  of  the  note.— 
Bowen  v.  O'Hair,  64  N.  E.  672,  29  Ind.  App. 
406. 

ts]  (App.  1903) 
A  claim  against  the  estate  of  a  decedent 
was  on  two  notes,  and  claimant's  witness  testi- 
fied that  he  was  present  when  the  notes  were 
made;  that  he  filled  out  the  blank  forms  on 
which  they  were  written,  saw  them  signed,  and 
saw  the  money  paid.  And  another  witness,  a 
son  of  the  first,  testified  in  part  to  the  same 
facts.  The  estate  showed  that  decedent,  prior 
to  the  date  of  the  notes,  had  sued  the  claimant 
on  a  note,  and  that  they  had  quarreled,  and 
were  not  on  speaking  terms  during  the  month 
when  the  notes  in  question  were  giv€n;  that 
decedent  was  a  lender,  and  not  a  borrower; 
and  that  he  left  an  estate  of  $21,000.  Four- 
teen nonexpert  witnesses  testified  that  the  notes 
were  not  signed  by  decedent.  Held,  that  a  judg- 
ment in  favor  of  the  estate  was  sustained  by  the 
evidence.— Simpson  v.  Scheutz,  67  N.  E.  457.  31 
Ind.  App.  151. 

[t]     (App.  1903) 
On  the  trial  of  a  claim  against  a  decedent's 
estate  for  8er\'ices  rendered  the  decedent,  a  veri- 
fied claim  of  the   claimant's  husband,  pending 
in  court  against  the  decedent's  estate,  for  the 
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same  kind  of  seirices  and  rendered  at  the  same 
time,  is  properly  excluded.— Ellis  v.  Baird,  67 
N.  E.  960,  31  Ind.  App.  295, 

It  appearing  that  claimant  and  her  hus- 
band were  living  with  decedent  as  members  of 
his  family,  and  that  decedent  was  furnishing 
all  the  provisions,  etc.,  it  was  error  to  refuse  to 
receive  evidence  offered  by  defendant  that  claim- 
ant, as  she  was  starting  for  decedent*s  home, 
stated  that  she  would  have  to  go  there  and  do 
the  washing  and  cooking,  etc.,  and  that  the  old 
gentleman  was  to  furnish  the  provisions  for  his 
family  and  her  family,  and  that  she  intended  to 
do  that  until  she  got  another  place.— Id. 

[u]     (Sup.  1904) 

Under  Bums*  Ann.  St.  1901,  $  2479,  pro- 
viding that,  on  a  claim  against  a  decedent*s  es- 
tate founded  on  a  written  instrument,  the  ad- 
ministrator is  entitled,  without  answer,  to  ev- 
ery defense,  including  that  of  non  est  factum, 
except  set-off  or  counterclaim,  where  a  note  in- 
dorsed by  one  member  of  a  nontrading  partner- 
ship was  filed  as  a  claim  against  the  estate  of 
the  deceased  partner,  and  the  administrator  filed 
no  answer  under  such  section,  the  burden  was 
on  the  plaintiff  to  prove  authority  for  the  exe- 
cution of  the  note.— Scheie  v.  Wagner,  71  N.  E. 
127,  163  Ind.  20. 

[uu]    (App.  1904) 

Under  Bums'  Ann.  St.  1901,  §  2479,  regu- 
lating the  trial  of  claims  against  decedents'  es- 
tates, one  claiming  a  note  made  by  his  agent 
and  payable  to  claimant,  found  in  the  posses- 
sion of  the  agent  on  the  latter*s  decease,  has  the 
burden  of  showing  the  execution  of  the  note. — 
Indiana  Trust  Co.  v.  Byram,  72  N.  E.  670,  73 
N.  E.  1094,  36  Ind.  App.  6. 

[V]     (Svp.  1905) 

Where  a  suit  to  establish  a  claim  against 
a  decedent's  estate,  based  on  a  certificate  of 
deposit  issued  by  decedent  as  a  private  banker, 
payable  to  claimant,  was  tried  on  the  theory 
that  the  estate  was  entitled  to  all  defenses,  ex- 
•cept  set-off,  questions  whether  any  one  was  as- 
sociated with  decedent  in  the  banking  business 
were  immaterial.— Henderson  v.  Henderson,  75 
N.  E.  269,  165  Ind.  666. 

Where,  in  a  suit  to  establish  a  claim 
against  the  estate  of  a  decedent,  based  on  a 
certificate  of  deposit  signed  by  him  as  private 
banker,  which  recited  that  a  third  person  had 
deposited  a  certain  sum  in  decedent's  bank  pay- 
able to  claimant,  the  estate  was  entitled  under 
the  statute  to  all  defenses,  except  set-off,  it 
was  competent  to  show  by  tax  duplicates  that 
the  third  person  had  suffered  her  taxes  to  be- 
<x>me  delinquent,  and  by  certified  copies  of  deeds 
and  mortgages  that  she  suffered  a  mortgage  to 
remain  unpaid  during  the  time  she  claimed  that 
she  possessed  the  amount  of  the  deposit,  as 
-showing  that  no  deposit  was  made.— Id. 


[w]    (App.  1905) 
In   an   action   by 


a   married    woman   for 


ation  for  the  contract  was  upon  plaintiff,  though 
defendant  had  pleaded  a  want  of  consideration 
specially.— Kennedy  v.  Swisher,  34  Ind.  App. 
676,  73  N.  E.  724. 

tw]     (App.  1907) 

In  a  suit  to  establish  a  claim  against  the 
estates  of  decedents,  who  were  foster  parents 
of  the  claimant,  the  evidence  showed  that  there 
was  no  express  agreement  to  pay  claimant  for 
services  rendered  for  the  parents,  nor  any  evi- 
dence that  they  agreed  with  claimant  to  make 
any  disposition  by  will  in  her  favor  in  consider- 
ation of  her  rendering  services  for  them,  but 
showed  that  the  parents  made  declarations  to 
neighbors  and  friends,  without  any  design  of 
influencing  the  action  of  claimant,  indicating  a 
design  to  will  their  property  to  her.  Held  in- 
sufllcient  as  a  matter  of  law  to  establish  a 
contract  essential  to  entitle  claimant  to  recover. 
— McClure  v.  Lenz,  40  Ind.  App.  56,  80  N.  E. 
988. 

[WW]    (App.  1907) 

In  an  action  on  a  claim  for  services  ren- 
dered, filed  against  a  decedent's  estate,  the 
claimant  must  show  by  a  preponderance  of  the 
evidence  that  the  services  were  rendered  at 
the  request  of  the  decedent,  who  promised  to 
pay  for  them ;  and  hence  an  instmction  placing 
on  defendant  the  burden  of  proving  that  the 
services  were  gratuitously  rendered  is  erroneous. 
—Hunt  V.  Osborn,  40  Ind.  App.  646,  82  N.  E. 
933. 

[z]  (Sop.  1908) 
On  a  claim  by  a  husband  against  the  es- 
tate of  his  deceased  wife  for  moneys  deposit- 
ed in  a  bank  in  her  name  designated  as  *'Spe- 
cial"  and  "Agent,"  and  also  for  money  paid  on 
building  and  loan  stock,  evidence  held  suflScient 
to  show  claimant's  ownership  of  such  funds.— 
Leimgruber  v.  Leimgmber,  172  Ind.  370,  80  N. 
E.  73,  88  N.  E.  593. 

[XX]     (App.  1908) 

In  an  action  against  an  estate  for  serv- 
ices rendered  decedent  by  a  member  of  her 
family,  evidence  examined,  and  held  not  to 
show  that  the  services  were  rendered  for  hire, 
or  that  there  was  any  expectation  on  plaintiff's 
part  to  charge  therefor  at  the  time  they  were 
rendered,  or  any  expectation  on  decedent's 
part  that  she  owed  him  for  any  services  except 
perhaps  for  services  rendered  by  him  after  he 
attained  his  majority.— Waechter  v.  Walters,  41 
Ind.  App.  408,  84  N.  E.  22. 

[y]     (App.  1909) 

Where  plaintiff  undertook  to  care  for  and 
support  decedent  under  his  express  promise  to 
pay  for  the  same,  whether  plaintiff  and  decedent 
lived  together  as  a  common  family  was  im- 
material.—Flowers  V.  Poorman,  43  Ind.  App. 
528,  87  N.  E.  1107. 

[yyl    (App.  1909) 

In  a  suit  to  establish  a  claim  of  a  widow 


ttervices   performed    for   a   decedent   under   an    against  the  estate  of  her  husband,  evidence  held 
oral  contract,  the  burden  of  proof  of  consider-  I  insufficient  to  sustain  a  verdict  in  her  favor  for 
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$479,  but  should  be  reduced  to  $100  with  in- 
terest—Feathemgill  V.  Dougherty,  89  N.  E. 
521. 

[z]       (A  pp.  1910) 

The  evidence  in  support  of  a  claim  against 
a  decedent's  estate  by  a  daughter  of  decedent 
for  services  held  sufficient  to  support  a  verdict 
for  the  claimant— Hill  v.  Hill,  90  N.  E.  331. 

[zz]    (App.  1910) 

In  an  action  against  an  estate  for  services 
rendered  decedent  as  housekeeper,  evidence  held 
to  support  a  judgment  for  plaintiff.— Willette  v. 
Miller,  92  N.  E.  6. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  901- 
903%,  1858,  1861-1863,  1865,  1866,  1871- 
1874,  1876. 


(B)  PRESENTATION   AND    ALLOWANCE. 

As  condition  precedent  to  action  against  execu- 
tor or  administrator,  see  post,  §  431. 

As  waiver  of  creditor's  right  to  proceeds  of 
insurance,  see  Insurance,  §  590. 

Effect  of  allowance  as  judgment  extinguishing 
note  by  merger,  see  Judgment,  §  556. 

Failure  to  file  claim  against  deceased  husband's 
estate,  effect  on  right  to  enforce  covenant 
against  widow,  see  Covenants,  |  72. 

Necessity  of  presentation  to  administrator  be- 
fore suit  against  heirs,  see  Descent  and 
Distribution,  §  140. 

Necessity  of  presentation  to  executor  before 
suit  against  devisees,  see  Wills,  |  847. 

Statutory  proceedings  for  submission  of  con- 
troversy on  agreed  statement,  see  Submis- 
sion OF  Controversy,  §  3. 

S  222.  Necessity  for  presentation  in  gen- 
eral. 

[a]  (Sup.  1877) 

Where,  in  an  action  by  the  sole  devisee  of 
an  estate  against  an  attorney  to  recover  in 
part  for  moneys  alleged  to  have  been  collected 
by  the  latter  on  choses  in  action  devised  to  the 
plaintiff,  and  in  part  for  an  alleged  personal 
indebtedness  of  the  defendant  to  the  plaintiff,  an 
answer  pleading  a  set-off  for  professional  serv- 
ices rendered  by  the  defendant  in  the  settlement 
of  the  decedent's  estate,  which  did  not  allege 
that  such  claim  had  been  filed  as  a  claim 
against  the  estate,  or  that  such  estate  had  been 
finally  settled,  is  demurrable.— Tracewell  v.  Pea- 
cock, 55  Ind.  572. 

[b]  (Sap.  1884) 

Rev.  St.  1881,  SS  2310-2312,  providing  that 
no  action  by  summons  and  complaint  shall  be 
•  brought  against  an  executor  or  administrator, 
but  that  the  claimant  shall  file  a  statement  of 
his  claim  in  the  oflice  of  the  clerk  of  court,  do 
not  apply  to  an  action  pending  against  de- 
ceased at  the  time  of  his  death,  as  such  action 
can  be  revived  under  section  271,  providing 
that  no  action  shall  abate  by  the  death  of  a 
party,  and  that,  in  case  of  his  death,  the  court, 


on  motion,  may  allow  the  action  to  be  continued 
against  his  personal  representatives.— Clodfeltet 
V.  Hulett,  92  Ind.  426. 

[c]      (Sup.  1905) 

Bums*  Ann.  St.  1901,  $  2465  (Acts  1883, 
p.  151,  §  5),  prohibiting  the  bringing  of  actions 
against  an  executor  or  administrator,  and  re- 
quiring all  claims  against  the  estate  to  be  filed 
in  the  clerk's  office,  does  not  apply  to  actions 
pending  at  the  time  of  the  death  of  the  decedent 
—Newman  v.  Gates,  165  Ind.  171,  72  N.  E. 
638.  Writ  of  error  dismissed  (1907)  204  U.  S. 
89,  27  S.  Ct  220,  51  I/.  Ed.  385. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  764-766. 
See,  also,  18  Cyc.  pp.  448,  1353. 

i  223.   Statutory  proTlsioiis. 

[a]  (Svp.  187S) 

Under  2  Gav.  &  H.  St  p.  336,  {  802, 
claims  in  favor  of  an  administrator  against  the 
estate  in  his  hands  may  be  filed  in  the  probate 
court,  and  in  the  common  pleas  since  the  lat- 
ter court  became  the  successor  of  the  former. — 
Chidester  v.  Chidester,  42  Ind.  469. 

[b]  (Svp.  1874) 

By  Act  March  6,  1873,  §§  79-81  (Acts  1873, 
pp.  96,  97),  the  jurisdiction  of  the  court  of  com- 
mon pleas,  with  its  mode  of  procedure  under 
the  act  in  relation  to  decedents*  estates,  was 
transferred  to  the  circuit  court.  Under  the 
amended  section  66  of  the '  act  in  relation  to 
decedents'  estates,  the  practice  of  filing  special 
answers  to  claims  against  estates  was  adopted, 
and  also  the  practice  of  filing  interrogatories 
with  the  pleadings  according  to  section  303  of 
the  general  practice  act;  and  the  same  prac- 
tice in  these  respects  should  be  followed  by  the 
circuit  court.— Alexander  v.  Alexander,  48  Ind. 
559. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  $  767. 
See,  also,  18  Cyc  p.  1353;    note,  16  Am. 
Dec.  7ia 

f  224.   Claims  wliicli  mnat  be  presented. 

[a]  (Svp.  1868) 
Under  2  Gav.  &  H.  St  p.  501,  providing 
that  claims  against  a  decedent's  estate,  except 
claims  secured  by  mortgage,  shall  be  barred  un- 
less presented  to  the  executor  within  a  year 
from  his  appointment  and  notice  to  file  claims, 
a  claim  for  a  deficiency  under  foreclosure  of  a 
mortgage  is  not  barred,  though  the  year  for  fil- 
ing claims  has  expired. — Cole  v.  McMickle,  30 
Ind.  94. 

[bl  (Sup.  1868) 
The  whole  of  a  decedent's  property,  both 
real  and  personal,  as  against  his  heirs,  is  sub- 
ject by  the  laws  of  Indiana  to  the  payment  of 
his  debts  and  liabilities.  Therefore  a  claim  for 
damages  upon  a  breach  of  a  covenant  of  warran- 
ty in  a  deed  of  conveyance  of  real  estate  should 
be  prosecuted  against  his  personal   representa- 
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tive,  or  filed  against  his  estate,  as  provided  in 
section  62  of  the  act  regulating  the  settlement 
of  estates  (2  Qav.  &  H.  St.  p.  501).  and,  if  not 
so  filed,  is  liable  to  be  barred.— Hartman  v.  Lee, 
80  Ind.  281 ;  RatcUff  t.  Leunig,  Id.  289. 

£c]      (Sup.  1877) 
A  simple  claim  against  a  decedent's  estate 
must  be  filed,  and  entered  upon  the  appearance 
docket  by  the  clerk.— Noble  v.  McGinnis,  55  Ind. 
52a 

Judgment  or  mortgage  liens  upon  the  estate 
or  property  of  a  decedent  cannot  be  filed  nor 
adjudicated  as  are  simple  claims.— Id. 

[d]  (Sup.  1879) 

A  mortgagee  is  not  bound  to  proceed  against 
the  administrator  of  a  mortgagor  before  he  sues 
on  his  mortgage.— Bell  v.  Hobaugh,  65  Ind.  598. 

[e]  (Sup.  1880) 

The  provisions  of  Acts  1875,  p.  59,  §  1, 
are  applicable  to  any  claim  of  an  executor  or 
administrator  whether  held  in  his  personal  right, 
or  as  administrator  or  executor  of  another  es- 
tate, or  as  guardian  or  trustee  in  any  matter 
wherein  ordinarily  he  might  sue  in  his  own 
name.— Wright  v.  Wright,  72  Ind.  149. 

[f]  (Sop.  18S3) 

Acts  1883,  p.  153,  f  5,  amending  Decedent's 
Act,  i  86,  applies  to  claims  against  estates  origi- 
nating after,  as  well  as  before,  the  death  of  de- 
cedent.—Scott  V.  Dailey,  89  Ind.  477. 

[g]  (Sop.  1884) 

A  legacy  for  which  the  lands  of  testator 
are  liable  need  not  be  filed  as  a  claim,  in  order 
to  hold  the  lands  for  payment.— Cook  v.  Cook, 
92  Ind.  398. 

[b]    (Sop.  1884) 

A  complaint  for  the  allowance  of  a  legacy 
may  be  made  to  the  court  having  probate  juris- 
diction, in  the  form  of  a  claim  against  the  es- 
tate.— fickle  v.  Snepp,  97  Ind.  289,  49  Am. 
Rep.  449. 

[i]     (Sup.  1884) 

Rev«  St.  1876,  p.  534,  did  not  require  a 
claim  secured  by  mortgage  to  be  filed  with  the 
administrator.— La  Plante  v.  Convery,  98  Ind. 
499. 

[j]     (Sup.  1894) 

Under  Rev.  St.  1894,  §f  2465-2469  (Rev. 
St.  1881,  §i  2310-2314),  relating  to  the  filing 
and  enforcement  of  claims  against  an  estate, 
construed  in  connection  with  Rev.  St.  1894,  || 
2484,  2491,  2505  (Rev.  St.  1881,  §$  2331,  2338, 
2350),  relating  to  liens  upon  the  realty  of  a  de- 
cedent, the  lien  created  in  favor  of  co-sureties  i 
with  deceased,  by  their  payment  of  a  judgment 
rendered  against  themselves  and  deceased,  as  de- 
fendants, where  the  sums  paid  by  them  several- 
ly are  entered  as  credits  upon  the  docket  of  said 
Judgment,  continues  against  the  realty  ot  ae- 
ceased  until  discharged  by  decree  or  payment, 
though  such  lien  is  not  filed  as  a  claim  against 
the  estate.— Beach  v.  Bell,  139  Ind.  167,  38  N. 
B.  819. 


[k]     (App.  1898) 

Under  a  will  directing  the  payment  of  debt?*, 
and  under  Rev.  St  1894,  I  2534  (Homer** 
Rev.  St.  1897,  §  2378),  declaring  that  mortgage 
debts  have  precedence  over  general  debts,  an 
administrator  is  bound  to  pay  a  mortgage  as- 
sumed by  decedent  on  land  belonging  to  the 
estate,  though  no  claim  therefor  is  filed  against 
the  estate.— Swift  v.  Harley,  49  N.  E.  1069,  20 
Ind.  App.  614. 

[I]  (Sup.  1899) 
There  is  no  duty  resting  on  the  state  to 
file  claims  against  a  decedent's  estate  for  taxes 
owing  by  him  to  the  state,  under  Bums'  Rev. 
St.  1894.  §  8587.— Graham  v.  Russell,  52  N.  E. 
806,  152  Ind.  186. 

[m]     (App.  1905) 

The  right  to  an  allowance  accorded  to  the 
widow  by  Burns'  Ann.  St.  1901,  §  2424,  is  not 
a  claim  against  the  decedent,  within  section 
2465.— Rush  v.  Kelley,  73  N.  E.  130,  34  Ind. 
App.  449. 

[n]  (App.  1906) 
Where  a  mortgage  creditor  of  a  decedent 
waives  his  right  to  participate  in  the  personal 
assets  of  the  estate  by  failing  to  file  his  claim, 
he  may  look  to  the  mortgage  security  for  pay- 
ment without  filing  the  claim.— St.  Joseph 
County  Sav.  Bank  v.  Randall,  37  Ind.  App. 
402,  76  N.  E.  1012. 

[o]     (App.  1909) 

Where  a  wife  was  induced  to  sign  a  sat- 
isfaction of  a  judgment  for  alimony  while  of 
unsound  mind,  and  she  continued  of  unsound 
mind  until  her  death,  which  occurred  after  the 
death  of  the  husband,  it  was  necessary  to  file 
the  judgment  as  a  claim  against  decedent*s  es- 
tate in  order  to  recover  the  alimony  awarded. 
—Wilson  V.  Fahnestock,  86  N.  E.  1037. 

For  Gases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §S  768-788. 
See,  also,  18  Cyc.  pp.  454-467. 

f  225.  Time  for  presentatioB. 

Claim  secured  by  mortgage,  see  Mortgages,  {424. 

[a]     (Sop.  lg78) 

Under  2  Rev.  St.  1876,  p.  121,  a  claim  filed 
against  the  estate  of  a  decedent  on  August  25, 
1874,  for  work  performed  for  the  decedent  from 
and  after  October,  1862,  at  a  weekly  wage,  is 
not  barred.— Wright  v.  Miller,  63  Ind.  220. 

[M]    (Svp.1884) 

Since  an  administrator  is  a  necessary  party 
to  a  creditor's  action  to  set  aside  a  fraudulent 
conveyance,  and  since  Rev.  St.  1881,  $  2403.  pro- 
vides an  estate  cannot  be  reopened  after  three 
years,  so  that  an  administrator  d.  b.  n.  cannot 
be  appointed  after  such  time,  a  creditor's  suit  to 
set  aside  the  conveyance  cannot  be  maintained 
after  three  years.— Vestal  v.  Allen,  94  Ind.  268. 

[bl    (Svp.  1887) 

Under  Acts  1883,  p.  153,  |  5,  regulating 
the  filing  of  claims  against  decedent's  estates. 
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and  providing  that,  if  a  claim  is  not  filed  at 
loast  30  days  before  final  settlement  of  the  es- 
tate, it  shall  be  barred,  with  certain  exceptions, 
exceptions  to  the  final  settlement  of  a  report  of 
an  executor  is  properly  stricken  out  on  motion 
where  it  is  alleged  as  ground  for  the  exception 
that  some  20  days  after  the  final  settlement 
had  been  filed  the  claimant  had  filed  a  meri- 
torious claim  against  the  estate,  which  claim 
was  then  pending  and  unpaid.— Roberts  v. 
Spencer,  13  N.  E.  127,  112  Ind.  81, 

[c]    (Sop.  1887) 

The  term  "final  settlement,**  as  used  in 
section  2310,  Rev.  St.  1881,  providing  that 
claims  not  filed  at  least  30  days  before  the 
final  settlement  of  the  estate  shall  be  barred, 
means  the  presentation  of  the  account  for  final 
settlement  at  the  time  fixed  by  law,  and  claims 
not  filed  30  days  before  that  time  will  be  bar- 
red.—Roberts  V.  Spencer,  112  Ind.  85,  13  N. 
E.  120. 

The  provision  of  the  statute  (Acts  1883, 
p.  153,  §  5)  requiring  claims  to  be  filed  **at 
least  thirty  days  before  final  settlement  of  the 
estate"  means  30  days  before  the  filing  of  the 
account  for  final  settlement  by  the  executor  or 
Administrator,  where  one  year  has  expired  from 
the  time  of  giving  notice  of  his  appointment, 
and  not  30  days  before  the  confirmation  of 
such  report  by  the  court.— Id. 

[dj  (Sup.  1891) 
Under  Elliott's  Rev.  St.  S  385,  requiring 
that  claims  against  estates  of  decedents  should 
be  filed  within  30  days  before  final  settlement, 
a  claim  filed  2  days  before  the  time  set  for 
making  such  settlement  was  not  in  time,  and 
barred.— Schrichte  v.  Stites*  Estate,  127  Ind. 
472,  26  N.  E.  77,  1009. 

[e]       (App.  1891) 

The  fact  that  a  claimant  kept  the  note  for 
nearly  20  years  in  his  possession  without  making 
any  attempt  to  collect  it  does  not  estop  him 
from  asserting  it  against  the  estate.— Smith  v. 
McDonald,  28  N.  E.  994,  3  Ind.  App.  49. 

[f]  (Sup.  1893) 

A  claim  against  the  estate  of  a  decedent 
cannot  be  filed  against  the  estate  after  30  days 
before  final  settlement,  where  the  claim  does 
not  fall  within  any  of  the  exceptions  authoriz- 
ing suits  against  heirs  and  distributees.— Stults 
V.  Forst,  34  N.  E.  1125,  135  Ind.  297. 

[g]  (App.  1894) 

Rev.  St.  1804,  $  305  (Rev.  St.  1881,  § 
304),  providing  that  "limitations  of  actions  shall 
not  bar  the  state,  except  as  to  sureties,"  does 
not  apply  to  Rev.  St.  1894,  §  2^(56  (Rev.  St. 
1881,  S  2310),  limiting  the  time  for  filing  claims 
against  a  decedent's  estate.— State  ex  rel.  Slink- 
ard  V.  Edwards,  11  Ind.  App.  226,  38  N.  E. 
544. 

[h]     (App.  1909) 

Bums*  Ann.  St.  1908,  f  2828,  provides  that 
claims  against  a  decedent's  estate,  filed  after 
the  expiration  of  one  year  from  the  giving  of 


the  notice  by  the  executor  or  administrator  of 
his  appointment,  shall  be  prosecuted  at  the 
cost  of  the  claimant,  and,  if  not  filed  at  least 
30  days  before  the  final  settlement  of  the  es- 
tate, they  shall  be  barred.  Held,  that  a  cred- 
itor of  a  decedent's  estate  has  one  year  from 
the  notice  of  the  appointment  of  the  admin- 
istrator in  which  to  file  his  claim.— Tilson  v. 
Hoosier  Tropical  Fruit  Co.,  43  Ind.  App.  684, 
88  N.  E.  524. 

[I]  (App.  1910) 
Even  if  the  claim  of  an  infant  against  de- 
cedent was  subject  to  the  statute  of  limita- 
tions, her  claim  filed  26  months  after  she  be- 
came of  age  and  nine  months  after  his  death 
was  reasonable;  the  two  years  after  she  came 
of  age,  limited  by  Bums*  Ann.  St  1908,  §  298, 
for  bringing  her  action,  being  extended  by  his 
death,  under  the  provisions  of  section  300.— 
Lewis  V.  Hershey,  90  N.  E.  332. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  if  789-8<^ 

805. 
See,  also,  18  Cyc.  pp.  468-472;    note,   58 
L.  R.  A.  82. 

§  227.  Statement     and     Terifleation     of 
olaiin. 

Proof  of  claims  in  proceedings  to  sell  property 

of  decedent,  see  post,  §  340. 
Statement   operating  as   complaint   on   contest 

of  claim,  see  post,  §  251. 
Waiver  of  objection  to  statement  where  some 

of  the  items  are  well  stated,  see  post,  {  245. 

[a]  (Sap.  1841) 

Under  Rev.  St.  1838,  p.  182,  providing 
that  a  creditor  shall  file  a  statement  of  his 
demands  against  decedent's  estate  in  the  clerk*s 
ofllce,  and  give  notice  thereof,  for  the  purpose 
of  securing  a  priority,  does  not  intend  that  a 
claim  so  filed  will  stand  for  a  declaration  to 
which  the  administrator  shall  be  compelled  to 
plead.— Stewart  v.  Cantrall,  6  Blackf.  74. 

[b]  (Sop.  1858) 

An  entry  that  the  action  is  on  a  note,  giv- 
ing the  amount,  is  a  good  sucqnct  statement 
under  2  Rev.  St  p.  260,  f  62,  requiring  a  suc- 
cinct statement  of  the  nature  and  amount  of 
every  claim  against  an  estate  to  be  filed,  with- 
out naming  the  payees  (they  being  the  plain- 
tiffs).—Crabb  v.  Atwood  &  Co.,  10  Ind.  322. 

[c]  A  claim  filed  against  an  estate  need  not 
be  a  formal  complaint  conforming  to  the  or- 
dinary rules  of  pleading,  but  a  statement  is 
suflicient  which  apprises  the  party  of  the  na- 
ture of  the  claim,  and  contains  enough  sub- 
stance to  bar  another  action  for  the  same  de- 
mand.—(Sup.  1859)  Hannum  v.  Curtis,  13  Ind. 
206 ;  (1873)  Ginn  v.  Collins,  43  Ind.  271 ;  (1880) 
Wright  V.  Jordan,  71  Ind.  1;  (1882)  Davis  v. 
Huston.  84  Ind.  272;  (1882)  Hileman  v.  Hile- 
man,  85  Ind.  1;  (1884)  Stapp  v.  Messeke,  94 
Ind.  423 ;  (App.  1891)  Taggart  v.  Tevanny,  27 
N.  E.  511,  1  Ind.  App.  339;    (1891)  Wolfe  t. 
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Wilsey,  28  N.  B.  1004,  2  Ind.  App.  549;  (1891) 
Hrown  v.  Sullivan,  29  N.  E.  453,  3  Ind.  App. 
211;  (1892)  Sheeks  v.  Fillion,  29  N.  E.  786,  3 
Ind.  App.  262;  (1893)  Knight  v.  Knight,  33 
X.  E.  456,  6  Ind.  App.  268;  (1893)  Doan  v. 
l>ow,  8  Ind.  App.  324,  35  N.  E.  709;  (1893) 
Parrett  v.  Palmer,  8  Ind.  App.  356,  35  N.  E. 
713,  52  Am.  St.  Hep.  479;  (1895)  Gibbs  v. 
Ely,  41  N.  E.  351,  13  Ind.  App.  130;  (1895) 
Cooper  V.  Griffin,  40  N.  E.  710,  13  Ind.  App. 
212;  (1897)  Woods  v.  Matlock,  48  N.  E.  384, 
19  Ind.  App.  364;  (1898)  Hyatt  v.  Bonham,  49 
N.  E.  361,  19  Ind.  App.  256, 

[d]  (Sop.  1859) 

It  is  not  necessary  that  the  statement  of 
a  claim  against  a  decedent*s  estate  for  money 
placed  in  the  decedent's  hands  to  pay  a  debt  of 
the  plaintiff  should  show  that  the  money  had 
not  been  so  applied.  That  is  matter  of  defense, 
presumed  to  be  within  the  knowledge  of  the 
defendant  as  administratrix.— Ilannum  v.  Cur- 
tis, 13  Ind.  206. 

[e]  (Sop.  1859) 

A.  filed  a  claim  in  the  form  of  an  itemized 
account  against  the  estate  of  B.  for  one-half  a 
certain  warehouse  lot,  and  half  the  improve- 
ments thereon.  There  were  no  other  aver- 
ments or  complaint  than  the  claim ;  and  it  was 
held  that,  the  inference  being  that  the  claim 
was  in  favor  of  a  surviving  partner  or  joint 
owner  against  the  estate  of  the  deceased  part- 
ner or  joint  owner,  the  claim  did  not  amount 
to  a  succinct  statement,  as  required  by  the 
statute.— Thompson  v.  Ristine,  13  Ind.  459. 

[f]  (Sup.  1868) 

The  omission  of  the  Christian  name  of 
the  plaintiff  in  the  statement  of  a  claim  against 
a  decedent's  estate  is  only  matter  in  abatement, 
and  may  be  cured  by  amendment. — Pcden's 
Adm*r  v.  King,  30  Ind.  181. 

[g]  (Sap.  1868) 

The  statement  of  a  claim  filed  against  a 
•decedent's  estate,  consisting  of  a  copy  of  a 
note  given  by  the  decedent  to  the  claimant,  and 
accompanied  by  an  affidavit,  held  sufficient. — 
Pulley  V.  Perfect,  30  Ind.  379. 

[b]     (Sop.  1869) 

Where  a  statute  requires  that  an  affidavit 
shall  be  attached  to  a  claim  against  a  decedent's 
estate  "to  the  effect  that  the  same  is  justly 
due  and  wholly  unpaid,"  it  is  not  necessary  to 
make  the  averment  in  the  words  of  the  stat- 
ute. It  is  sufficient  if  the  language  of  the  af- 
fidavit be  to  that  effect— Story's  Adm'r  v.  Sto- 
ry, 32  Ind.  137. 

[i]      (Sap.  1874) 
An  executor  may  allow  a  claim  against  the 
estate  of  "his  testator,   if  found  to  be  correct, 
though  the  claim  be  not  made  out  in  an  item- 
ized form.— Lancaster  v.  Gould,  46  Ind.  397. 

[J]      (Sap.  1874) 

The  affidavit  prescribed  by  Act  Feb.  20, 
1855  (2  Gav.  &  H.  St.  p.  502),  to  be  attached 


to  a  claim  presented  against  an  estate,  is  not  a 
jurisdictional  prerequisite,  but  only  a  condition 
to  the  recovery  of  any  costs  in  a  suit  on  the 
demand.  And  it  need  not  aver  in  terms  that 
there  is  no  offset  to  the  claim.— Smith  v.  Den- 
man,  48  Ind.  65. 

[k]     (Sop.  1876) 

To  file  a  claim  against  a  decedent's  estate, 
the  statute  does  not  require  a  regular  complaint 
constructed  according  to  the  ordinary  rules 
of  pleading,  but  merely  a  succinct  statement 
sufficient  to  apprise  the  administrator  of  the 
nature  of  the  claim,  and  the  amount  demanded, 
and  to  bar  another  action  for  the  same  demand. 
Therefore,  where  the  complaint  alleged  that  the 
claimant  had  paid  t<^  the  decedent  a  certain 
sum  of  money,  which  ^e  had  agreed  to  repay  to 
the  claimant  in  default  of  conveying  to  him  an 
interest  in  certain  leases,  and  that  the  decedent 
had  conveyed  to  other  persons,  held,  that  it  was 
sufficient  as  an  allegation  that  the  decedent  had 
rescinded  the  contract,  and  showed  a  right  in 
the  claimant  to  recover  what  he  had  paid. — 
Post  V.  Pedrick,  52  Ind.  490. 

[kk]   (Sop.  1876) 

Where  a  claim  against  a  decedent's  estate  is 
based  on  an  agreement  in  writing,  whereby  it 
was  agreed  that  claimant  should  sell  certain 
lands  to  the  decedent,  and  that  the  latter  should 
resell  them,  and  retain  the  sum  received  there- 
for in  excess  of  a  certain  sum,  it  is  not  neces- 
sary to  file  a  copy  of  such  agreement  with  the 
claim.— Bryson  v.  Kelley,  53  Ind.  486. 

Where  a  claim  against  a  decedent's  estate 
is  for  money  collected  by  the  decedent  during 
his  lifetime  on  a  note  belonging  to  the  claimant, 
and  appropriated  by  the  decedent  to  his  own 
use,  such  note  need  not  be  filed  with  the  claim. 
—Id. 

[1]  (Sap.  1877) 
A  testator,  dying  seised  in  fee  of  lands, 
devised  them  to  his  widow  during  her  widow 
hood,  with  remainder  in  fee,  in  common,  to  his 
children,  part  of  whom  conveyed  their  portions 
of  the  remainder  to  a  purchaser.  The  widow 
having  died,  such  purchaser  commenced  a  joint 
action  in  the  circuit  court  against  the  adminis- 
trator of  her  estate  and  the  guardian  of  another 
by  filing  a  complaint  upon  the  probate  appear- 
ance docket,  and  issuing  a  summons  thereon  to 
the  guardian,  alleging  in  his  complaint  that, 
after  he  had  received  the  conveyance,  the  widow 
had  committed  waste  upon  the  inheritance  by. 
cutting  and  selling  timber  growing  thereon,  with 
the  proceeds  of  which  she  had  purchased  a  tract 
of  land  and  caused  the  same  to  be  conveyed  to 
the  ward,  and  then  died,  leaving  an  estate  insuf- 
ficient to  pay  him  his  damages,  judgment  for 
which  he  demanded  against  the  administrator, 
and  also  that  the  ward's  land  be  subjected  to 
the  payment  of  any  deficiency  which  could  not 
be  realized  from  the  estate.  Held,  that  all  parts 
of  the  complaint,  as  to  such  guardian  or  his 
ward,  were  properly  stricken  out,  and  the  ac- 
tion as  to  him  dismissed,  on  motion,  and,  thus 
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eliminated,  the  complaint  constituted  a  sufficient 
claim  against  the  estate  within  the  probate 
jurisdiction  of  the  court.— Noble  v.  McGinnis, 
55  Ind.  528. 

[U]      (Sap.  1877) 

A  claim  filed  in  an  action  on  account 
against  the  estate  of  a  decedent,  stating  in  a 
plain  and  formal  manner  the  items  of  the  ac- 
count, and  duly  verified,  is  sufficient.— Dodds 
V.   Dodds,   57    Ind.   293. 

[m]     (Snp.1879) 

A  claim  against  a  decedent's  estate  in  the 
form  of  an  open  account  for  money  paid  for 
decedent  is  sufficient  to  authorize  a  recovery 
on  a  note  for  money  so  paid,  given  by  deceased 
to  plaintiff  for  a  larger  amount,  but  reduced  by 
credits  to  the  amount  of  the  claim;  and  an 
amendment  thereof  filed  after  the  sustaining  of 
a  demurrer  thereto  by  setting  out  the  note  and 
making  it  a  part  of  the  amended  complaint,  and 
averring  that  the  consideration  was  money  paid 
for  the  deceased,  as  stated  in  the  original  claim, 
is  unnecessary.— Ramsey  v.  Fonts,  67  Ind.  78. 

[mm]    (Sap.  1882) 

That  a  claim  against  a  decedent's  estate  is 
presented  by  a  foreign  administrator  as  claim- 
ant is  not  sufficiently  established  by  a  recital  in 
the  affidavit  attached  thereto,  made  in  another 
state,  that  the  claimant,  *'one  of  the  adminis- 
trators of  the  estate  of  B.,  late  of  said  county, 
deceased,"  was  sworn,  etc.— Davis  v.  Huston, 
iA  Ind.  272. 

[n]  Under  Act  June  18,  1852,  |  62  (Rev.  St. 
1881,  i  2310),  relating  to  settlement  of  dece- 
dent's estate,  and  requiring  a  creditor  to  file 
only  "a  succinct  statement  of  the  nature  and 
amount"  of  his  claim  against  the  estate,  while 
the  ordinary  rules  of  pleading  are  not  applicable 
in  all  their  strictness  to  the  statement  of  a 
claim,  the  claimant  must  nevertheless  allege  in 
his  complaint,  or  the  statement  of  his  claim,  all 
the  facts  necessary  to  constitute  prima  facie  a 
cause  of  action  in  his  favor  against  the  estate. 
—(Sup.  1882)  Huston  v.  First  Nat.  Bank  of 
Centerville,  85  Ind.  21 ;  (1885)  Walker  v.  Hel- 
ler, 104  Ind.  327,  3  N.  E  114 ;  (1887)  Culver  v. 
Yundt,  14  N.  E.  91,  112  Ind.  401;  (1888) 
Thomas  v.  Merry,  15  N.  E.  244,  113  Ind.  83 ; 
(181)0)  I^ckwood  V.  Robbins,  125  Ind.  398,  25 
N.  E.  455 ;  (App.  1891)  Taggart  v.  Tevanny,  27 
N.  E.  511,  1  Ind.  App.  3:]9;  (1893)  Knight  v. 
Knight,  a3  N.  E.  456,  6  Ind.  App.  268;  (1895) 
Cooper  V.  Griffin,  40  N.  E.  710,  13  Ind.  App. 
212;  (Sup.  190;i)  Stanley's  Estate  v.  Pence,  100 
Ind.  636,  66  N.  E.  51,  67  N.  E.  441. 

[nn]     (»«P.1883) 

In  the  presentation  of  claims  against  the 
estates  of  decedents,  the  rules  of  pleading  are 
not  so  strict  as  in  ordinary  cases,  but  the  nature 
of  the  claims  must  be  stated  and  the  proof  and 
judgment  must  conform  thereto.— Davis  v. 
Watts,  90  Ind.  372L 


[o]     (8np.  1884) 

A  claim  against  the  estate  of  H.  for  the 
amount  allowed  claimant  by  law  as  the  widow 
of  F.  alleged  that  H.  when  he  died  had  posses- 
sion of  all  the  personal  property  of  F.,  and  that 
the  administrator  of  the  estate  of  H.  took  the 
personal  property,  and  sold  it  as  a  part  of  the 
estate  of  H.  Held  that,  in  the  absence  of  a  mo- 
tion to  make  the  claim  more  certain,  it  was 
sufficient.- Stapp  v.  Messeke,  94  Ind.  423. 

A  claim  alleged  that  the  claimant  was  en- 
titled to  one-third  of  the  real  estate  of  her  de- 
ceased husband  F.,  and  that  H.  was  tenant 
thereof  for  five  years  after  the  death  of  F.  at 
$200  a  year.  Held,  that  the  claim  was  suffi- 
cient, for  H.  was  liable  for  the  rent  of  the  land 
so  that  the  claim  could  be  enforced  against  the 
estate.— Id. 

[00]     (Sap.  1884) 

A  claim  of  a  widow  verified  by  affidavit, 
stating  that  the  estate  of  her  deceased  husband 
was  indebted  to  her  for  money  had  and  received 
by  a  former  administrator,  to  be  by  him  applied 
to  the  pajrment  of  debts  of  the  estate,  and  to  be 
accounted  for  in  final  settlement  and  distribc- 
tion,  and  consisting  of  certain  enumerated  items, 
was  sufficient  as  against  an  objection  not  made 
until  after  verdict.— Brown  v.  Forst,  95  Ind. 
248. 

[p]      (Sap.  1884) 

Under  Rev.  St.  1881,  i  2310,  requiring  that 
a  claim  against  an  estate  shall  be  accompanied 
by  an  "affidavit  of  the  claimant,  his  agent  or 
attorney,"  that  it  is  just  and  unpaid,  the  affi- 
davit need  not  disclose  the  relationship  of  the 
affiant.— Hanna  v.  Fisher,  95  Ind.  383. 

[pp]    (Sap.  1884) 

Where  a  claim  presented  against  an  estate 
does  not  aver  that  the  maker  of  the  instrument 
was  dead  at  the  time  the  claim  was  filed,  though 
by  its  terms  it  was  not  payable  until  his  death, 
nor  that  at  the  time  it  was  filed  letters  testa- 
mentary or  of  administration  had  been  issued 
on  the  estate  of  such  person,  it  was  not  suffi- 
cient to  constitute  a  cause  of  action  against  the 
estate,  as  enough  facts  should  be  stated  to 
show,  prima  facie  at  least,  the  liability  of  the 
estate  for  the  payment  of  the  claim. — Moore  v. 
Stephens,  97  Ind.  271. 

[q]     (Sap.  1885) 

The  holder  of  a  claim  against  the  estate  of 
one  deceased  need  not  file  a  formal  complaint 
against  the  administrator.  Rev.  St.  S  2310. 
only  requires  a  succinct  and  definite  statement. 
— Windell  v.  Hudson,  102  Ind.  521,  2  N.  E. 
303. 

A  complaint  by  the  holder  of  a  claim 
against  the  administrator  of  a  decedent's  estate* 
founded  on  an  oral  contract  of  the  decedent, 
must  aver  a  consideration  for  the  promise,  or  it 
will  be  bad  on  demurrer.- Id. 

[qql     (Sap.  1885) 

It  being  sufficient  to  file  a  note  executed 
by  a  deceased  person  as  a  claim  against  his  es- 
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tate  without  any  formal  complaint,  where  the 
note  stipulates  for  attorney's  fees,  they  arc  n 
part  of  the  contract,  and  the  filing  of  the  note 
is  sufficient,  without  an  express  claim  of  them. 
-Price  V.  Jones,  105  Ind.  543,  5  N.  E.  683, 
55  Am.   Rep.  230. 

[r]  (Sup.  1887) 
Under  section  2310,  Rev^  St.  1881,  provid- 
ing that  the  holder  of  a  claim  against  a  decedent 
"shall  file  a  succinct  and  definite  statement 
thereof,"  no  formal  complaint  is  necessary,  but 
a  statement  that  decedent  was  indebted  to  the 
claimant  "ta  his  proportionate  share,"  to  wit, 
one-seventh,  of  a  certain  judgment  in  favor  of 
claimant  against  a  gravel-road  company,  with- 
out setting  out  the  judgment,  or  showing  that 
decedent  was  a  party,  or  otherwise  connected 
therewith,  is  insufficient  on  demurrer.— Culver  v. 
Yundt,  112  Ind.  401,  14  N.  E.  91. 

[rr]     (Sup.  1888) 

A  claim  for  money  had  and  received  in 
trust  for  claimant's  use,  by  decedent  in  his  life- 
time, reciting  that  all  questions  as  to  such 
trust,  and  its  amount,  had  been  adjudicated  and 
determined  in  claimant's  favor  in  a  suit  against 
the  heirs  and  personal  representatives  of  the 
decedent,  while  not  so  clear  and  certain  as  good 
pleading  would  require,  is  sufficient  on  demur- 
rer.—Thomas  v.  Merry,  113  Ind.  83,  15  N.  E. 
244. 

[8]  (Sap.  1890) 
A  claim  filed  against  the  estate  of  the  de- 
ceased showed  the  amount  due  and  unpaid  on 
notes,  a  copy  of  which  were  filed  with  the  claim 
and  marked  ''Exhibits,"  and  showed  the  amount 
due  for  lumber  sold  at  designated  periods  at 
fixed  rates.  Held  a  sufficient  statement  of  claim- 
ant's claim.— Strieker  v.  Barnes,  23  N.  E.  263, 
122  Ind.  348. 

[88]     (Snp.  1891) 

The  provision  of  the  statute  that  in  filing 
claims  against  a  decedent*s  estate  the  claim 
-shall  be  clear  and  distinct,  and  the  credits  to 
which  the  estate  is  entitled  shall  be  set  forth, 
is  complied  with  where  the  credit  is  not  item- 
ized, but  is  stated  in  gross.— Miller  v.  Eldridge, 
126  Ind.  461,  27  N.  E.  132. 

[t]     (App.  1891) 

If  any  part  of  the  claim  is  sufficient,  the 
iitatement  cannot  be  held  bad  on  appeal,  al- 
though it  contains  some  items  that  are  not  prop- 
erly stated.— Taggart  v.  Tevanny,  1  Ind.  App. 
539,  27  N.  E.  511. 

Under  Elliott's  Supp.  |  385,  which  pro- 
vides that  a  statement  of  a  claim  against  a  de- 
cedent's estate  shall  set  forth  all  credits  to 
which  the  estate  is  entitled,  and  shall  be  ac- 
companied by  affidavit  that  the  claim,  after  de- 
ducting all  credits.  set-o£ts,  and  deductions,  is 
justly  due,  and  wholly  unpaid,  an  affidavit 
which  states  **that  the  above  account  is  correct, 
that  no  payments  have  been  made  thereon  ex- 
cept the  credits  therein  given,  and  that  the  bal- 
ance shown  in  said  account  is  justly  due  and 
owing."  is  sufficient. — Id. 


Where  a  claim  has  been  properly  verified, 
the  acceptance  of  an  additional  statement  of  the 
claim,  filed  afterwards  in  open  court,  with  leave 
first  obtained,  is  no  reason  for  reversing  a  judg- 
ment for  the  claimant,  though  the  additional 
statement  is  not  verified.— Id. 

Under  Rev.  St.  1881,  i  2310,  which  pro- 
vides that  the  holder  of  a  claim  against  a  de- 
cedent ''shall  file  a  succinct  and  definite  state- 
ment thereof,"  a  statement  for  work  and  labor, 
which  states  that  the  services  were  rendered, 
for  whom  and  by  whom  rendered,  the  nature 
and  extent  and  value  of  the  services,  together 
with  an  affidavit  that  the  amount  stated  is  just- 
ly due  and  owing  to  the  claimant  is  sufficient. 
—Id. 

An  administrator  need  not  be  formally 
made  a  party  to  a  statement  of  claim,  or  named 
therein,  especially  when  he  appears,  and  con- 
tests the  claim.— Id. 

[tt]    (App.  1891) 

A  second  statement  of  a  claim  against  an 
estate,  filed  at  a  later  term,  may  be  treated  as 
an  amendment  to  the  original  statement  instead 
of  being  put  on  the  appearance  docket  as  if  it 
were  a  separate  claim,  especially  where  the  orig- 
inal statement  of  the  claim  is  sufficient.- Wolfe 
V.  Wilsey,  2  Ind.  App.  540,  28  N.  E.  1004. 

Under  Elliott's  Supp.  fi  385,  which  provides 
that  the  holder  of  a  claim  against  the  estate  of 
a  decedent  shall  file  a  succinct  and  definite 
statement  thereof,  which  shall  set  forth  all  cred- 
its and  deductions  to  which  the  estate  is  enti- 
tled, the  holder  of  a  claim  based  on  a  written 
instrument  executed  less  than  a  year  before  the 
decedent's  death,  which  contains  an  acknowl- 
edgment by  the  decedent  of  a  debt,  and  a  prom- 
ise to  pay  it  at  a  certain  time  after  his  death, 
and  provides  for  the  indorsement  thereon  of  an- 
nual settlements  of  the  account,  need  not  file 
any  more  definite  or  specific  statement  than  a 
copy  of  the  instrument,  together  with  the  claim- 
ant's affidavit  to  the  effect  that  such  account  is 
correct  after  deducting  all  credits  and  deduc- 
tions, and  is  justly  due,  and  wholly  unpaid. — 
Id. 

[uj      (App.  1891) 

It  is  sufficient  to  file  a  note  executed  by  one 
deceased  against  his  estate  without  accompany- 
ing it  with  a  formal  complaint.— Garrigus  v. 
Home  Frontier  &  Foreign  Missionary  Soc.,  28 
N.  E.  1009,  3  Ind.  App.  91,  50  Am.  St.  Rep. 
262. 

[uu]     (App.  1892) 

Where  one  item  of  a  claim  against  a  de- 
cedent's estate  is  sufficiently  stated,  the  com- 
plaint is  not  demurrable  because  of  the  insuf- 
ficiency of  other  items  of  the  claim.— Sheeks  v. 
Fillion,  3  Ind.  App.  202,  29  N.  E.  786. 

[V]    (App.  1894) 

A  claim  against  decedent,  reading,  "In 
account  with  J.  M.  S.  and  L.  E.  S.  ♦  ♦  • 
Dr.,  for  board,  washing,  sewing,  nursing,  and 
expense  of  last   sickness,   watching  with   and 
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oaring  for  deceased  from  Nov.  1st,  1888,  to 
Sept.  29th,  1893,  total,  256  weeks,  $2,125,"  is 
sufficient,  under  Rev.  St.  1894,  §§  2465,  2466 
(Rev.  St.  1881,  §§  2310,  2311),  requiring  holders 
of  a  claim  against  a  deceased  person  to  file  a 
"succinct  and  definite"  statement  thereof  with 
the  clerk  of  the  court.— Stewart  v.  Small,  11 
Ind.  App.  100,  38  N.  R  826. 

[vv]    (App.  1895) 

A  claim  against  an  estate,  alleging  a  con- 
veyance for  a  valuable  consideration,  breach  of 
covenant  for  possession,  and  damages,  is  suffi- 
cient, though  not  verified.— Gibbs  v.  Ely,  13  Ind. 
App.  130.  41  N.  E.  351. 

[w]    (App.  1895) 

A  claim  filed  against  a  decedent*s  estate 
for  services  rendered  by  a  physician  need  not  al- 
lege that  the  physician  was  licensed  as  required  by 
law.— Cooper  v.  Griffin,  13  Ind.  App.  212,  40 
N.  E.  710. 

[WW]   (App.  1896) 

±  he  rule  that  a  pleading  must  proceed  upon 
a  single  definite  theory,  the  trial  had  and  judg- 
ment pronounced  upon  the  theory  indicated,  has 
tut  little  or  no  application  to  claims  against 
estates.— Thomburg  v.  Buck,  41  N.  E.  85,  13 
Ind.  App.  446. 

[X]     (App.  1898) 

The  statement  of  a  claim  against  an  estate, 
with  the  accompanying  affidavit,  showed  a  bal- 
ance for  goods  bought  as  of  the  date  of  the  orig- 
inal purchase.  The  evidence  showed  an  agree- 
ment by  deceased,  made  some  time  after  the  pur- 
chase, to  assume  the  payment  of  such  balance. 
Heldy  that  the  variance  between  the  statement 
of  the  claim  and  the  proof  was  not  fatal.— Hy- 
att V.  Bonham,  49  N.  E.  361,  19  Ind.  App. 
256. 

A  statement  of  a  claim  against  an  estate 
recited  that  the  estate  was  indebted  to  B.  & 
Sons,  on  a  date  given,  **to  balance  on  opera 
chairs,  $118.04."  Following  it  was  the  affidavit 
of  B.  that  the  account  was  correct;  that  no 
payments  had  been  made  except  as  credits  there- 
on were  given;  that  there  were  no  set-offs;  that 
the  balance  was  justly  due.  Held  sufficient, 
under  the  statute  requiring  the  filing  of  a  **suc- 
cinct  and  definite  statement,"  as  against  objec- 
tions made  on  appeal  for  the  first  time.— Id. 

[xx]     (App.  1839) 

Under  Horner's  Rev.  St.  1897,  i  2310 
(Bums'  Rev.  St.  1894,  §  2465),  requiring  that 
the  statement  of  a  claim  against  a  decedent's 
estate,  filed  in  the  clerk's  office,  shall  be  accom- 
panied by  an  affidavit  that  the  claim  is  justly 
due  and  unpaid,  where  the  statement  on  rejec- 
tion of  the  claim  by  the  personal  representative 
has  been  transferred  to  the  issue  docket  for 
trial  by  the  court,  an  amended  complaint,  filed 
by  the  claimant,  need  not  be  accompanied  by  an 
affidavit.— Pence  v.  Young,  53  N.  m.  1060,  22 
Ind.  App.  427. 


Horner's  Rev.  St.  1897,  §  2324  (Bums' 
Rev.  St.  1894,  §  2479),  provides  that,  when  any 
claim  against  a  decedent's  estate  is  transferred 
for  trial,  if  the  personal  representative  plead 
any  matter  of  defense  the  claimant  shall  reply 
thereto,  and  that  the  sufficiency  of  the  state- 
ment of  the  claim  or  any  subsequent  pleading 
may  be  tested  by  demurrer.  Held,  that  a  state- 
ment of  a  claim  against  a  decedent's  estate  and 
an  amended  complaint  thereto  were  not  demur- 
rable, though  showing  that  the  period  limiting 
an  action  on  the  claim  had  expired,  and  setting 
out  facts  insufficient  to  bring  the  case  within 
one  of  the  exceptions  to  the  statnte  of  limita- 
tions, they  not  showing  affirmatively,  however, 
that  neither  such  exception  nor  any  other  was 
applicable.— Id. 

[y]     (App.  1900) 

Homer's  Rev.  St.  |  2310,  provides  that  no 
suit  shall  be  brought  against  an  executor  or  ad- 
ministrator, but  that  a  claimant  shall  file  with 
the  clerk  of  the  court  where  the  estate  is  pend- 
ing a  succinct  and  definite  statement  of  his 
claim,  accompanied,  where  founded  on  a-  writ- 
ten instmment,  by  the  original,  or  a  complete 
copy  thereof.  HcW,  that  a  statement  of  a 
claim  founded  on  a  note,  to  which  is  attached 
a  copy  showing  decedent's  signature,  and  con- 
taining an  allegation  that  since  execution  the 
signature  has  been  torn  away,  and  the  torn 
portion  lost,  so  it  cannot  be  found,  is  demur- 
rable for  failure  to  allege  that  the  holder  was 
innocent  of  the  mutilation.— McCuUoch  v.  Smithy 
57  N.  E.  143,  24  Ind.  App.  536,  79  Am.  St. 
Rep.  281;  Same  v.  Waite,  24  Ind.  App.  702,  Sr 
N.  E.  268. 

[yy]    (Sup.  1902) 

Where  the  evidence  in  support  of  a  claim 
filed  against  the  estate  of  a  decedent  -  shows 
that  the  claim  is  founded  on  an  express  con- 
tract, a  recovery  will  not  be  precluded  because 
the  statement  of  the  claimant  proceeds  on  the 
theory  of  an  implied  contract,  as  the  rule  that 
a  complainant  is  bound  by  the  theory  of  his 
pleadings  has  no  application  to  claims  against 
the  estates  of  decedents.— Masters  v.  Jones,  64 
N.  B.  213,  158  Ind.  647. 

[s]     (Sup.  1907) 

A  claim  against  a  decedent's  estate,  show- 
ing that  claimant  performed  services  for  dece- 
dent at  her  request,  and  that  there  is  a  specifie 
sum  due  therefor,  and  that  decedent  promised 
claimant  to  give  her  at  decedent's  death  her 
entire  estate,  and  that  decedent  failed  to  do  so, 
states  a  cause  of  action. — Alerding  v.  Allison, 
170  Ind.  252,  83  N.  E.  1006,  127  Am.  St.  Rep. 
303. 

[zs]    (Sup.  1909) 

Under  Bums'  Ann.  St.  1901,  {  2465.  and 
Burns'  Ann.  St.  1908,  §  2828,  relating  to  claims 
against  decedents'  estates,  and  providing  that 
the  claimant  shall  file  a  succinct  and  definite 
statement  thereof,  in  the  clerk's  office,  a  formal 
complaint  is  not  necessary,  and  a  statement  is 
sufficient  which  shows  that  the  claim  is  within 
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the  statute  of  limitations,  and  exhibits  the  net 
amount  of  the  sums  claimed,  and  alleges  that 
the  same  are  unpaid. — Leimgruber  t.  Leimgru- 
ber,  172  Ind.  370,  86  N.  B.  73,  88  N.  E.  593. 

A  statement  of  a  claim  against  a  decedent's 
estate  for  money  had  and  received,  which  sets 
out  the  nature  of  the  demand,  the  dates  and 
amounts  of  the  several  sums  paid  for  the  use 
of  decedent,  and  the  character  of  the  claim,  con- 
sisting of  deposits  made  in  a  local  bank  and  in 
a  building  and  loan  association  as  proceeds  from 
a  business  running  through  a  period  of  several 
years,  is  sufficient.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dia.  Bx.  &  Ad.  §fi  811-818, 

842. 
See,  also,  18  Cyc.  pp.  480-491;    note,  130 

Am.  St.  Rep.  311. 

S  228.  PreMntation  and  filimc. 

Devise  of  rents  and  profits  as  entitling  devisee 
to  possession,  see  ante,  |  727. 

[a]   (Sup.  I860) 
When  a  claim  is  filed  against  an  estate, 
the  administrator  must  have  actual  or  construc- 
tive notice.— Foley  v.  Wallace,  2  Ind.  174. 

n>]    (Snp.1857) 

The  mode  prescribed  by  statute  for  filing 
claims  against  a  decedent's  estate,  enteting  them 
on  the  appearance  docket,  and  afterwards,  if 
necessary,  on  the  issue  docket,  is  a  mode  of  get- 
ting them  into  court  to  receive  final  adjudica- 
tion, as  in  a  suit  at  law.— Morgan  v.  Squier,  8 
Ind.  511 ;  Same  v.  Jones,  Id.  513,  note ;  Same 
V.  Sefton,  Id. 

[c]     (Sup.  1858) 

Where  the  clerk  fails  to  present  a  claim 
to  the  administrator  according  to  the  express 
provisions  of  2  Rev.  St.  p.  261,  |  65,  and  the 
claim  is  not  spread  on  the  appearance  docket, 
according  to  the  express  provisions  of  section 
06,  there  is  no  notice  to  the  administrator  es- 
sential to  give  the  court  jurisdiction  of  the  per- 
son of  the  administrator  in  an  action  against 
him  on  the  claim.— Crabb  v.  Atwood  &  Co.,  10 
Ind.  322. 

[d]    (Snp.  1879) 
There  is  no  rule  for  the  joinder  of  third 
persons   as   parties   defendant  in   claims   filed 
against  decedents*  estates.— Niblack  y.  Goodman, 
67  Ind.  174. 

[e]      (App.  1897) 

An  administrator,  by  appearing  and  filing 
a  demurrer  to  a  claim,  waives  the  objection 
that  it  was  not  filed,  placed  on  the  appearance 
docket,  and  transferred  to  the  issue  docket  for 
trial,  pursuant  to  statute.— Sanders  v.  Hartge, 
46  N.  E.  604.  17  Ind.  App.  243. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  819-826, 

827%. 
See,  also,  18  Cyc.  pp.  479-491. 


§229.  Effeot  of  pr«seiitation. 

On   time    for  accounting   and   settlement,    see 
post,  §  459. 

[a]  (Sap.  1862) 

Entry  of  a  claim  by  a  clerk  on  the  ap- 
pearance docket  is  all  the  notice  required  by 
law  to  be  given  of  its  pendency  against  the 
estate.— CampbelFs  Ex*r  T.  Lindley,  18  Ind. 
234. 

[b]  (Sup.  18T7) 

A  summons  upon  a  simple  claim  against 
a  decedent*s  estate  is  not  contemplated  by  the 
statute ;  the  filing  and  entry  of  such  claim  be- 
ing sufficient  notice  to  the  administrator.- No- 
ble y.  McGinnis,  55  Ind.  528. 

[c]  The  filing  of  a  claim  against  an  estate 
constitutes  a  sufficient  demand  against  the  ex- 
ecutor.—(Sup.  1880)  Wright  v.  Jordan,  71  Ind. 
1 ;  (1884)  Stapp  v.  Messeke,  94  Ind.  423 ;  (App. 
1897)  Woods  V.  Matlock,  48  N.  E.  384,  19- 
Ind.  App.  364. 

[d]    (Sap.  18S5) 

The  filing  of  a  claim  is  a  sufficient  de- 
mand; hence  a  cross  complaint  in  a  proceed- 
ing growing  out  of  the  refusal  of  the  admin- 
istrator to  allow  another  claim  against  the  es- 
tate is  not  bad  for  a  failure  to  aver  a  demand, 
though  the  claim  may  have  been  of  such  nature 
that  an  averment  of  demand  would  have  been 
necessary  had  the  suit  been  brought  against 
the  testator.— Walker  v.  Heller,  104  Ind.  327, 
3  N.  B.  114. 

[e]       (App.  1891) 

Where  a  claim  against  the  estate  of  a  de* 
cedent  has  been  filed  and  entered  on  the  docket, 
it  is  a  commencement  of  the  action.— Taggart 
V.  Tevanny,  27  N.  E.  511,  1  Ind.  App.  339. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  822,  827? 
1  Cent.  Dig.  Action,  §  64. 

§  230.  Failure  to  present. 

Fob  Cases  fbom  Otheb  States, 

See  22  Ont.  Dig.  Ex.  &  Ad.  |§  804,  828- 

831. 
See,  also,  18  Cyc.  pp.  493-49a 

§  232.  *—  Ezenses. 
[a]  (Sap.  1887) 
Where  the  answer  to  a  claim  filed  against 
a  decedent's  estate  alleges  that  it  was  filed 
after  the  time  limited  by  law,  a  reply  alleging 
that  the  cause  of  action  was  concealed  by  the 
personal  representatives  until  shortly  before 
the  time  fixed  by  statute  had  expired ;  that, 
at  the  instance  of  the  attorneys  for  the  estate, 
the  attorneys  for  the  claimant  agreed  to  visit 
the  personal  representatives  for  the  purpose  of 
seeking  an  amicable  adjustment,  and  thus  post- 
poned the  filing  of  the  claim ;  that,  at  the  time 
of  making  such  agreement,  the  claimant's  at- 
torneys were  otherwise  professionally  engaged, 
and  so  continued  for  several  weeks;  and  that, 
in   the  meantime,  they   received  notice  of  the 
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filing  of  the  account  for  final  settlement,  and 
at  once  proceeded  to  file  the  claim,— is  bad  on 
demurrer.— Roberts  v.  Spencer,  112  Ind.  85,  13 
N.  E.  129. 

For  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  830. 
See,   also.   18  Cyc  pp.   494-498. 

§233.  ReUef. 

Extension  of  time  for  presentation,  see  ante,  § 
225. 

[a]  (Sup.  1883) 
Where  the  administrator  of  a  solvent  es- 
tate by  false  statements  deceived  a  creditor, 
who  was  sick,  and  had  no  friends  but  the  fam- 
ily of  the  debtor,  so  that  she  did  not  file  her 
claim,  and  made  final  settlement  without  no- 
tice, she  was  entitled  to  have  the  final  settle- 
ment vacated.— Chase  v.  Beeson,  92  Ind.  61. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  831. 
See,    also,    17   Cyc.   p.   1253,    18  Cyc.   pp. 
494-498. 

§  234.  Allowmnoe  by  ezeovtors  or  admin- 
istrmtors. 

Allowance  as  having  force  and  effect  of  judg- 
ment, see  Judgment,  $  545. 

Authority  of  special  administrator,  see  ante, 
§  122. 

[a]  (Sop.  1864) 

Under  the  Revised  Statutes  of  1843,  an 
administrator  was  authorized  to  admit  the  jus- 
tice of  claims  against  the  estate.— Lasure  v. 
Carter,  5  Ind.  498. 

[b]  (Sup.  1861) 

An  executor  cannot  enforce  his  own  claims 
against  the  estate  by  simply  entering  the  case 
on  the  appearance  docket,  and  then  noting  his 
own  allowance  of  it;  but  it  must  pass  upon 
the  issue  docket,  must  be  set  down  and  tried  as 
any  other  adversary  case,  and  an  adversary 
party  must  be  named  either  by  the  claimant  or 
by  the  court,  though  by  which  this  .case  does 
not  decide.— Hubbard  v.  Hubbard,  IG  Ind.  25. 

[c]  (Sup.  1891) 

Claimd  may  be  allowed  without  inquiring 
whether  there  are  assets  sufficient  to  pay  them, 
or  whether  they  are  or  are  not  members  of 
a  preferred  class.— Goodbub  v.  Homung*8  Es- 
tate, 26  N.  E.  770,  127  Ind.  181, 

Fob  Cases  from  Other  States, 

See   22  Cent.    Dig.    Ex.   &   Ad.    §§   832- 

836%,  842,  m2^. 
See,  also,  18  Cyc.  pp.  502-504. 

S  236.  ApproTAl  or  allowmnce  by  oourt. 

Payment  before  allowance,  see  post,  {  278. 

[a]      (Sup.  1873) 

The  same  person  cannot  act  in  the  double 
capacity    of    plaintiff,    urging    his    own    claim 


against  an  estate,  and  of  defendant,  making  a 
defense  to  the  same.  In  such  case  the  court 
should  appoint  some  person  to  defend  for  the 
estate.- Stanford  y.  Stanford,  42  Ind.  485. 

[b]    (App.  1892) 

It  is  the  duty  of  courts  to  scrutinize  very 
carefully  evidence  in  support  of  claims  against 
decedents'  estates  for  the  purpose  of  prevent- 
ing fraud.— Cunningham  v.  Packard,  32  N.  E. 
333,  6  Ind.  App.  ^, 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.   Ex.   &  Ad.   ff   841- 

842%. 
See,  also,  18  Cyc.  p.  506. 

§  237.   Order  or  decree. 

Effect  of  allowance  of  note  against  principal 
as  barring  action  against  sureties,  see  Judg- 
ment, fi  629. 

Res  judicata,  see  Judgment,  |  590. 

[a]     (Sup.  1884) 

Under  Acts  1883,  p.  157,  i  14.  amending 
Rev.  St.  1881,  I  2328,  the  judgment  on  allow- 
ance of  claims  against  the  estate  should  be 
against  the  executor  or  administrator  for  the 
amount  thereof,  and  for  costs,  in  proper  cases, 
to  be  paid  out  of  the  assets  of  the  estate. — 
Maddox  v.  Maddox,  97  Ind.  537. 

[b]  (App.  1884) 
A  claim  on  a  note  was  made  against  the 
estate  of  a  decedent,  and  it  was  found  that  the  * 
decedent  was  surety,  and  that  the  claimant 
was  entitled  to  the  face  value  of  the  note. 
Meanwhile  the  claimant  proceeded  on  the  note 
against  the  principal  and  obtained  judgment  for 
a  lesser  sum,  and.  after  this  judgment  was 
discharged,  he  applied  to  the  court  having 
charge  of  the  estate  for  the  payment  of  the 
difference  by  the  administrator  of  the  decedent. 
Held,  that  the  order  of  the  court  directing  the 
administrator  to  pay  the  '^balance  due*'  on  the 
claim  did  not  operate  as  an  adjudication  there- 
of, as  it  did  not  purport  to  ascertain  and  de- 
termine the  ^'balance  due,"  and  was  too  in- 
definite to  be  effectual.— Dick  v.  Dumbauld,  3S 
N.  E.  78,  10  Ind.  App.  508. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  843. 
See,  also,  18  Cyc.  p.  50a 

$  238.   Settins  aside  aliowaaoe  or  dUal* 
lowanoe. 
[a)     (Sup.  1865) 

A.,  as  administrator  of  B.,  filed  his  ac- 
count for  final  settlement,  which  contained  an 
item  on  the  credit  side  of  an  account  paid  to 
one  C.  The  item  was  supported  by  the  ac- 
count, verified  by  the  oath  of  C,  and  his  re- 
ceipt to  the  administrator  was  on  the  back 
thereof.  The  heirs  of  B.  objected  to  the  al- 
lowance of  the  item.  Held^  that  the  burden 
of  proof  was  on  the  heirs  to  show  that  the 
claim  had  been  improperly  or  fraudulently  paid. 
—Stout  V.  Morgan,  6  Ind.  369. 
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[b]  (Sap.  1865) 

A  legatee  may  bring  an  action  against  the 
administrator  and  a  creditor  of  the  deceased  to 
set  aside  the  allowance  of  a  claim  of  the  cred- 
itor against  the  estate  fraudulently  admitted 
by  the  administrator,  in  consequence  of  which 
allowance  the  assets  will  be  so  reduced  in 
amount  as  to  render  the  estate  unable  to  pay 
the  legacy;  and  to  be  allowed  to  contest  such 
claim.— Beirs  Adm'r  v.  Ayres,  24  Ind.  92. 

[c]  (Sup.  1868) 

A  complaint  by  an  administrator  against 
S.'s  administrator  alleged  that  M.  filed  against 
the  estate  of  the  plaintiff's  decedent  a  false 
claim,  and  fraudulently  and  without  considera- 
tion assigned  it  to  S..  and  that  on  the  oaths  of 
M.  and  S.  it  was  allowed;  the  plaintiff  being 
not  then,  but  now,  able  to  controvert  it  Pray- 
er, not  for  a  review  or  new  trial,  but  that  the 
judgment  of  the  probate  court  be  vacated. 
Held,  that  the  complaint  did  not  present  a  case 
justifying  the  intervention  of  a  court  of  equity. 
— Statelar's  Adm'r  v.  Sample's  Adm'r,  29  Ind. 
315. 

[d]  (Sup.  1874)       ^ 

A  legatee  and  the  heirs  of  a  testator  may 
sustain  an  action  against  the  executor  and  a 
creditor  of  the  estate  for  the  fraudulent  allow- 
ance and  payment  of  the  creditor's  claim  by  the 
executor,  thereby  reducing  the  assets  of  the 
estate,  to  have  the  allowance  set  aside,  and  to 
permit  the  legatee  and  heirs  to  contest  the 
claim.— Lancaster  v.  Gould,  46  Ind.  397. 

[e]      (Sap.  1889) 

In  an  action  to  set  aside  the  allowance  of 
a  claim  against  an  estate,  evidence  that  the 
claimant,  the  decedent,  and  others  made  a  parol 
partition  of  certain  land,  that  the  claimant  sold 
part  of  the  land  to  the  decedent,  and  that  the 
claim  in  question  was  for  the  purchase  price 
of  such  land,  is  admissible.— Brown  v.  Marshall, 
120  Ind.  323,  22  N.  E.  312. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Diq.  Ex.  &  Ad.  i§  844-848. 
See,  also,  18  Cyc.  pp.  507-509. 

1239.  BeTiew.  ! 

[a)     (App.1891)  ' 

Under  Laws  1883,  p.  153,  |  5,  requiring  an 
affidavit  filed  with  a  claim  against  a  decedent's 
estate  "to  set  forth  all  credits  and  deductions 
to  which  the  estate  is  entitled,**  and  that  the 
claim,  after  making  such  deductions,  "is  justly 
due  and  wholly  unpaid,"  a  sworn  statement 
that  the  amount  set  out  "is  now  justly  due  and 
owing  to  afliant  after  making  all  proper  deduc- 
tions,** will  be  held  sufficient  on  appeal,  where 
it  was  not  demurred  to  in  the  lower  court, 
whose  finding  allowed  the  claim.— Brown  t.  Sul- 
livan, 3  Ind.  App.  211,  29  N.  E.  453. 

n>]    (App.  1906) 
Where  a  city  treasurer  files  his  verified 
claim  for  the  taxes  due  from  a  decedent's  es- 


tate, if  the  court  does  not  issue  a  rule  against 
the  representative  thereof  to  show  cause  why 
the  tax  should  not  be  paid,  the  error  is  not 
prejudicial  if  a  correct  result  is  reached.— Cul- 
lop  V.  City  of  Vincennes,  34  Ind.  App.  667,  72 
N.  E.  166. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  fii  850-863. 
See,  also,  18  Cyc.  pp.  511-513. 

§240.   Costs. 

[a]  (Sup.  1854) 

A  judgment  for  claimant  on  the  trial  of 
a  petition  for  the  allowance  of  a  claim  against 
a  decedent's  estate,  the  validity  of  which  was 
denied  by  the  executors,  should  require  the 
costs  to  be  levied  out  of  testator's  assets  in 
the  executors*  hands,  if  sufficient,  otherwise 
out  of  the  executors'  own  goods.— Crane  v.  Hop- 
kins, 6  Ind.  44. 

[b]  (Sup.  1867) 

No  costs  can  be  recovered  by  the  plaintiff 
after  a  verdict  in  his  favor,  under  2  Gav.  & 
H.  St.  p.  503,  in  a  suit  upon  a  claim  against 
an  intestate's  estate,  when  an  affidavit  is  not 
attached  to  the  claim  that  it  is  justly  due  and 
wholly  unpaid;  but  in  such  case  the  admin- 
istrator is  not  entitled  to  costs.- Walters  y. 
Hutchins'  Adm'x,  29  Ind.  130. 

[c]  (8np.  1874) 

After  an  unverified  claim  filed  against  a 
decedent's  estate  has  been  amended,  and  an 
affidavit  appended  thereto  as  to  the  correctness 
of  the  claim,  a  motion  by  the  executor,  after 
trial,  that  all  the  costs  of  the  case  should  be 
taxed  against  the  plaintiff,  because  of  the 
amendment,  and  lack  of  an  affidavit  as  orig- 
inally filed,  is  properly  denied.— Anderson  v. 
Greensburgh,  K.  &  C.  Turnpike  Co.,  48  Ind.  4G7. 

[d]  (Sup.  1878) 

A  court  cannot,  under  2  Rev.  St.  1876,  p. 
512,  S  62  (the  act  in  relation  to  the  settlement 
of  decedento*  estates),  tax  against  the  claim- 
ant the  cost  of  enforcing  a  claim  against  a  de- 
cedent's estate,  unless  such  claim  was  filed 
more  than  one  year  after  not  merely  the  issu- 
ing of  letters  of  administration,  but  the  giving 
due  notice  thereof.— Floyd  v.  Miller,  01  Ind.  224. 
W      (App.  1906) 

Under  Burns'  Ann.  St  1901,  i  2465,  pro- 
viding that  no  action  shall  be  brought  by  com- 
plaint and  summons  against  an  administrator 
on  a  claim  against  the  decedent,  but  the  holder, 
whether  the  claim  be  due  or  not,  shall  file  a 
statement  thereof  in  the  office  of  the  clerk  of 
the  court  in  which  the  estate  is  pending,  the 
payee  of  a  note  of  a  decedent  which  provides 
for  the  payment  of  attorney's  fees  is  not  en- 
titled to  attorney's  fees  where  a  claim  on  the 
note  is  filed  before  it  is  due  or  there  has  been 
any  breach  of  condition.— St  Joseph  County 
Say.  Bank  t.  Randall,  76  N.  E.  1012,  37  Ind. 
App.  402. 


This  Disest  is  oompiled  on  tke  Key-Number  System.    For  ezplamation,  tee  p»se  ill. 

4  iND.DiG.— 57  ^^  T 

Digitized  by  VjOOQIC 


§  241     EXECUTORS  AND  ADMINISTRATORS,  TI  (B),  (Q.       [4 In<L  Dl«.-Pafe»Sl       §  245 


Fob  Cases  from  Otueb  States, 

See  22  Cent.  Dig.  £)x.  &  Ad.  {  864. 
See,  also,  18  Cyc.  p.  514. 

I  241.  Eifeot  •£  allowaaoe  •r  disallow* 
anoe. 

Admissions  as  evidence,  see  Evidence,  {  251. 
Conclusiveness  on  application  for  sale. of  pro^ 
erty  to  pay  debts,  see  post,  §  340. 

La]    (8np.l884) 
Allowance  of  a  note  has  the  effect  of  a  judg- 
ment, extinguishing  it,  and  its  subsequent  as- 
signment passes  no  title.— Brown  v.  Darrah,  95 
Ind.  86. 

[b]  (Sup.  1884) 

A  creditor  who  holds  a  policy  of  insurance 
as  collateral  does  not  waive  his  security  by  an 
allowance  of  his  claim  against  the  estate,  nor  by 
assignment  of  such  policy  to  the  administrator 
for  collection.— Hight  v.  Taylor,  97  Ind.  392. 

An  allowance  of  a  claim  against  a  de- 
cedent's estate  does  not  create  a  lien  oa  the 
estate.— Id. 

[c]  (App.  1892) 

An  allowance  or  rejection  of  a  claim 
against  an  estate,  though  not  a  judgment  in  the 
strict  sense  of  the  term,  operates  as  an  adjudi- 
cation.—City  of  La  Porte  v.  Organ,  5  Ind.  App. 
369,  32  N.  E.  342. 

[d]  (Snp.  1896) 

Allowance  of  notes  does  not  bar  foreclosure 
of  the  mortgage  after  a  year  from  death  of  dece- 
dent-KohU  v.  Hall,  141  Ind.  411, 40  N.  B.  1060. 

Fob  Cases  fbom  Otheb  States. 

See  22  Cent.  Dio.  Ex.  &  Ad.  §1  827,  849; 

30  Cent.  Dig.  Judgm.  i  1069. 
See,  also,  18  Cyc.  pp.  509,  510;    note,  65 

Am.  Dec.  121. 

(C)  DISPUTED  CLAIMS. 

Competency  as  witnesses  of  persons  interested 
in  estate  as  to  transactions  with  person  since 
deceased,  see  Witnesses,  §  133. 

Contest  of  claims  in  proceedings  to  sell  prop- 
erty of  decedent,  see  post,  §  340. 

Pleading  matters  of  fact  and  conclusion,  see 
Pleading,  §  8. 

Right  to  trial  by  jury,  see  Juby,  |  19. 

Transfer  of  claims  from  claim  docket  to  issue 
docket,  see  Tbial,  §  11. 

§  242.  Contest  of  elaims  in  general. 
[a]  (Sup.  1885) 
Rev.  St.  1881,  i  6443,  providing  that,  in 
case  of  neglect  of  an  administrator  or  executor 
to  pay  taxes,  the  county  treasurer  shall  present 
at  the  next  term  of  court  a  brief  statement  in 
writing,  setting  forth  the  facts  and  amount  of 
delinquency,  does  not  deprive  the  administra- 
tor, even  by  implication,  of  the  right  to  test 
the  sufficiency  of  such  facts  by  filing  a  demur- 
rer.—Lang  V.  Clapp,  2  N.  E.  197,  103  Ind.  17. 

Fob  Cases  fbom  Otheb  States, 
See  18  Cyc.  pp.  514-516. 


§  244.  Persons  wlio  may  eontest  elaims. 

[a]  (Sup.  1887) 
An  administrator  presented  a  claim  against 
the  estate  for  costs  which  had  been  adjudged 
against  him  personally,  the  claim  was  allowed, 
and  a  vendee  of  the  real  estate  filed  a  complaint 
setting  forth  that  the  administrator  had  wrong- 
fully and  unlawfully  taken  possession  of  the 
personal  estate  of  the  decedent,  with  the  pre- 
tense of  administering  it,  and  that  the  de- 
cedent had  devised  his  real  estate,  and  that 
the  personal  estate  had  been  conveyed  and 
transferred  by  the  decedent  to  the  plaintiffs  in 
the  action  under  which  the  costs  in  question 
had  been  adjudged,  and  that  there  were  no 
means  out  of  which  the  claim,  if  allowed  to 
stand  as  a  charge  upon  the  estate,  could  be 
paid,  except  the  real  estate,  which  had  been 
sold,  and  that  it  was  the  purpose  of  such  ad- 
ministrator to  institute  proceedings  to  subject 
this  real  estate  to  payment  of  the  said  allow- 
ance. Held,  the  complaint  showing  sufficient- 
ly that  there  was  no  personalty  that  could  be 
subjected  to  the  pasrment  of  the  allowance,  the 
complainant  had  such  an  interest  as  to  entitle 
him  to  contest  the  validity  of  the  claim.— Mac- 
key  T.  Ballou,  112  Ind.  198,  13  N.  E.  715. 

Fob  Gases  fbom  Otheb  States, 

See  22  Cent.  Dio.  Ex.  &  Ad.  |  866. 
See,  also,  18  Cyc.  p.  514. 

§246.   Objeetions     and      exeeptiona      to 
elaims. 

Sufficiency  of  statement   of  claim  when  some 
of  the  items  are  well  stated,  see  ante,  §  227. 

[a]  (Snp.1879) 

Where  the  circuit  court  of  a  county  had 
jurisdiction  of  the  subject-matter,  an  execu- 
tor by  appearing  and  filing  his  demurrer  to  a 
paragraph  of  a  claim  which  had  never  been 
placed  on  the  appearance  docket  for  rejection  or 
allowance  by  the  executor  waived  the  objection 
that  the  claim  had  not  been  filed.— Frazer  v. 
Boss,  66  Ind.  1. 

[b]  (Sup.  1884) 

Where  an  executor  or  administrator  waives 
his  statutory  right  to  require  that  a  claimant 
shall  bring  his  claim  against  the  estate  before 
the  court  in  the  mode  prescribed  by  the  de- 
cedents* act,  his  demurrer  to  an  entire  claim 
consisting  of  several  distinct  items  will  not  be 
sustained  if  any  one  of  such  items  states  a  good 
cause  of  action.— Stapp  v.  Messeke,  94  Ind.  423. 

[o]     (App.  1892) 

Where,  after  a  claim  against  a  decedent's 
estate  has  been  transferred  to  the  issue  docket, 
the  claimant  without  objection  on  the  part  of 
the  administrator  is  permitted  to  amend  the 
statement  by  introducing  therein  an  item  of 
claim  based  on  facts  which  accrued  after  the 
claim  was  filed  in  the  clerk's  office  and  was 
placed  on  the  docket  on  which  it  is  the  admin- 
istrator's duty  to  allow  or  reject  claims,  the  de- 
fendant could  not  by  answer  in  bar  of  sttcfa 
part  of  the  claim  raise  an  objection  which  be 
1 
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had  so  waived  to  the  making  of  such  amend- 
ment—Sheelcs  V.  Fillion,  29  N.  E.  786,  3  Ind. 
App.  262. 


Fob  Gases  tbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  867-869. 
See,  also,  18  Cyc.  pp.  515,  516. 

1246.   Arbltrmtioa  or  reference* 

[a]     (Sup.  1863) 

In  proceedings  nnder  Rev.  St.  1843,  c.  80, 
I  207,  to  establish  a  claim  again9t  an  estate,  a 
bill  of  particulars  was  filed,  and  the  administra- 
tor answered.  A  submission  in  writing  was 
filed  under  the  statute,  signed  by  the  attorneys, 
stating  that  it  was  agreed  to  make  an  amicable 
suit,  and  to  submit  the  matter  in  dispute  in  the 
account  filed.  On  this  submission  the  plaintiff 
recovered  judgment.  Held,  that  it  would  not 
be  reversed  on  the  ground  that  there  was  a  trial 
without  an  issue.— Swift  v.  Hetfield,  4  ind.  623. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Diq.  Ex.  &  Ad.  |§  870-889. 
See,  also,  18  Cyc.  pp.  516-522. 

S  248.  Trial  by  probmte  oourt. 

Grounds  for  new  trial,  see  New  Trial,  S§  'A 
28,  54,  89,  102. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ffi  891-906. 
See,  also,  18  Cyc.  pp.  523-535. 

I  249.  *—  If mtvre  and  form  of  prooeed- 
ins. 
[a]     (Sup.  1883) 

By  the  express  provisions  of  the  act  con- 
cerning decedents'  estates  (section  188)  prior 
to  September  19,  1881,  an  issue  of  fact  as  to 
settlement  of  an  estate  of  a  decedent  was  triable 
by  a  jury  at  the  request  of  either  party.— Clous- 
er  Y.  Ruckman,  89  Ind.  65. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  891,  892. 
See,  also,  18  Cyc.  pp.  523-526. 

8  250.  — —  Jvriadiotion. 

[a]  (Sup.  1877) 

Under  2  Rev.  «t.  1876,  pp.  512.  515,  H  62, 
65,  providing  for  the  summary  adjudication  of 
claims  filed  against  the  estates  of  decedents,  the 
circuit  court,  as  a  court  of  probate,  has  no 
jurisdiction  of  a  claim  filed  against  the  estate 
of  a  decedent  and  that  of  a  minor,  jointly,  al- 
though the  administrator  and  guardian  might 
have  been  sued  jointly  on  such  claim  by  ordi- 
nary civil  proceedings.— Noble  v.  McGinnis,  55 
Ind.  528. 

[b]  (Sup.  1891) 

Where  a  claim  is  presented  to  an  adminis- 
trator, a  separate  action  cannot  be  maintained 
to  try  the  question  as  to  the  sufficiency  of  its 
averments  relating  to  a  preference,  as  that  ques- 
tion may  be  tried  and  determined  in  connection 
with  the  trial  of  the  question  as  to  the  allow- 


ance of  the  claim.— Goodbub  v.  Homung's  Es- 
tate, 26  N.  B.  770,  127  Ind.  181. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  893-895. 
See,  also,  18  Cyc  p.  625. 

{261.  ^—  Prooeedinsa* 

Parol  evidence   to  vary  terms  of  receipt,  see 
Evidence,  §  441. 

[a]  (Sap.  1857) 

A  claim  filed  against  a  deceased  person*8 
estate,  if  contested  by  his  representative,  stands 
as  the  plaintiffs  complaint,  and  is  a  pleading 
subject  Jto  the  same  rules  of  construction  as  oth- 
er pleadings.— Johnson  v.  Kent,  9  Ind.  252. 

[b]  (Sup.  1867) 

Where  a  promissory  note  purporting  to 
have  been  made  by  a  decedent  is  filed  as  a 
claim  against  his  estate,  the  answer  of  the  ad- 
ministrator denying  the  execution  of  the  instru- 
ment need  not  be  sworn  to  in  order  to  put  the 
plaintiff  to  proof  of  its  execution.— Bamett's 
Adm'x  V.  Cabinet  Makers*  Union,  28  Ind.  254. 

[c]  (Sup.  1873) 

To  an  ordinary  claim  against  an  estate, 
neither  the  heirs  nor  the  guardians  of  the  heirs 
are  necessary  parties  defendants.— Stanford  v. 
Stanford,  42  Ind.  485. 

[d]  (Sup.  1874) 

2  Gav.  &  H.  St  p.  503,  providing  that  if 
a  claim  against  a  decedent's  estate  is  not  admit- 
ted at  the  appearance  term  of  the  common  pleas 
it  ''shall  stand  for  trial  at  the  next  term  there- 
of, as  other  civil  actions  pending  therein,"  jus- 
tifies the  practice  of  filing  special  answers 
to  contested  claims  against  decedents*  estates, 
and  of  propounding  interrogatories  with  the 
pleadings,  according  to  2  Gav.  &  H.  St  p.  189, 
fi  303,  authorizing  such  practice  in  the  common 
pleas  **in  other  civil  actions.**— Alexander  v. 
Alexander,  48  Ind.  559. 

[e]  (Sap.  1876) 

On  the  trial  of  an  action  against  an  ad- 
ministrator for  the  enforcement  of  a  claim 
against  the  estate  represented  by  him,  where 
no  answer  has  been  filed,  the  complaint  is 
deemed  to  be  controverted  as  if  a  denial  were 
filed,  and  evidence  of  affirmative  matter  of  de- 
fense, such  as  a  settlement  of  the  matter  in 
controversy,  is  inadmissible;  and  where  such 
evidence,  foreign  to  the  issue,  has  been  intro- 
duced, it  should  be  disregarded,  though  admit- 
ted without  objection  or  exception.— Denbo  y, 
Wright,    53    Ind.    226. 

[f]  (Sup.  1881) 
Under  Act  Feb.  14,  1881,  concerning  the 
allowance  of  claims  against  the  decedent's  es- 
tate, where  a  claim  was  filed  founded  on  a  note 
of  decedent,  payable  to  a  third  person,  and  by 
him  assigned  to  the  claimant,  where  the  execu- 
tion of  the  note  was  not  put  in  issue  by  a 
pleading  under  oath,  the  assignment  was  admis- 
sible   in    evidence,    without    proof    being    first 
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made  of  its  execution.— Jenniaga  v.  McFadden, 
80  Ind.  531. 

[£]     (Snp.  1883) 

Decedent's  Act,  |  95  (as  amended  by  Acts 
1883,  p.  155,  I  7),  requires  that  a  claim  against 
an  estate  shall  be  filed  and  placed  on  the  ap- 
pearance docket  of  the  court  ten  days  before 
the  first  day  of  a  term,  and,  if  not  admitted  by 
the  executor  or  administrator  before  the  last 
day  of  the  term,  it  shall  be  transferred  to  the 
issue  docket  for  trial  at  the  following  term. 
Held,  that  claims  filed  against  estates  and  not 
admitted  by  the  executor  or  administrator  can- 
not be  tried  without  his  consent  until  the  pro- 
visions of  the  act  'have  been  complied  with. — 
Scott  V.  Dailey,  89  Ind.  477. 

[b]     (Sap.  1884) 

In  an  action  by  a  widow  against  an  estate 
the  complaint  alleged  that  decedent  had  per- 
sonal property  of  plaintifiTs  husband,  which  the 
administrator  had  converted  into  assets  of  the 
estate,  and  that  she  was  entitled  to  $500  as 
widow,— the  amount  allowed  by  law;  that  she 
was  entitled  to  one-third  of  the  property,  and 
damages  for  conversion ;  and  that  decedent  had 
occupied  her  husband*s  land  since  his  death, 
and  she  was  entitled  to  rent  of  one-third,— fcel<i, 
that  each  item  stated  a  separate  and  sufficient 
cause  of  action.— Stapp  v.  Messeke,  94  Ind.  423. 

[i]  (Sup.  1884) 
Where  a  claim  against  a  decedent's  estate 
consists  of  a  note  providing  for  the  payment 
of  attorney's  fees,  the  claimant  may  introduce 
evidence  of  the  value  of  the  attorney's  fees, 
though  in  his  claim  he  made  no  formal  demand 
for  judgment.— Hanna  v.  Fisher,  95  Ind.  383. 

[J]  (Snp.  1889) 
Where,  in  the  case  of  a  claim  against  an 
estate,  the  only  pleadings  consisted  of  the  claim 
and  a  denial  thereto,  all  matters  of  defense,  ex- 
cept set-oflf  and  counterclaim  might  be  given 
in  evidence  under  Rev.  St  1881,  i  2324.— Grif- 
fin V.  Hodshire,  21  N.  E.  741,  119  Ind.  235. 

[k]     (Sup.  1890) 

Where  a  claim  filed  against  an  estate  is 
disallowed  by  an  executor,  and  is  thereupon 
transferred  to  the  issue  docket,  it  is  not  neces- 
sary that  a  formal  complaint  be  filed,  but  the 
claim  and  affidavits  accompanying  it  are  a  suf- 
ficient statement  of  the  claim.— Strieker  v. 
Barnes,  122  Ind.  348,  23  N.  E.  2(33. 

[1]  (App.  1892) 
Where,  in  a  proceeding  on  a  claim  filed 
against  an  estate,  an  answer  alleging  the  filing 
and  pendency  of  the  final  settlement  account  be- 
fore the  filing  of  such  claim,  but  not  showing 
that  the  final  settlement  was  filed  after  one  year 
had  expired  from  the  time  of  giving  notice  by 
the  administratrix  of  her  appointment,  is  insuf- 
ficient; and  it  is  error  to  sustain  a  demurrer  to 
a  reply  containing  a  general  denial,  and  render 
judgment  for  defendant  on  failure  of  claimant 
to  plead  further.— Jackson  v.  Butts'  Estate, 
5  Ind.  App.  384,  32  N.  E.  96.  f 


[m]     (App.  1893) 

Where  a  claim  filed  against  the  estate  of 
a  decedent  was  not  allowed,  and  was  transfer- 
red to  the  issue  docket  for  trial,  it  was  not  nec- 
essary for  tiie  administrator  to  plead  any  mattet 
by  way  of  answer,  except  set-off  or  counter- 
claim ;  the  law  putting  in  a  general  denial  for 
the  executor  or  administrator  of  an  estate  and 
under  the  general  denial  thus  put  in  the  execu- 
tion of  the  note  being  put  in  issue  and  the  bur- 
den of  establishing  its  execution  being  on  the 
claimant.— Kennedy  v.  Graham,  35  N.  EL  925, 

37  N.  E.  25,  9  Ind..  App.  624. 

[n]    (App.  1894) 

On  trial  of  a  claim  against  a  decedent's 
estate  on  a  promissory  note,  no  special  plea  it 
necessary  to  raise  the  issue  that  decedent  was  a 
surety;  Rev.  St  1881,  §  2324  (Rev.  St.  1894,  i 
24T9),  not  requiring  an  administrator  to  plead 
anything  by  way  of  answer  except  a  set-off  or 
counterclaim.— Dick  v.   Dumbauld   (Ind.   App.) 

38  N.  E.  78,  10  Ind.  App.  508. 

[0]      (App.  1896) 

Under  Rev.  St  1894,  I  2479  (Rev.  St 
1881,  §  2324),  providing  that,  when  a  claim 
against  an  estate  is  transferred  for  trial,  the  ex- 
ecutor or  administrator  need  not  plead  any  mat- 
ter by  way  of  answer,  except  a  set-off  or  coun- 
terclaim, the  defense  of  full  or  partial  payment 
is  available  without  special  plea.— Simons  t. 
Beaver,  15  Ind.  App.  510,  43  N.  R  47S. 

[p]     (App.  1907) 

In  a  proceeding  for  the  allowance  of  a 
claim  against  the  estate  of  a  decedent  for  serv- 
ices rendered,  an  instruction  was  erroneous 
which  charged  the  jury  that  they  could  infer 
that  the  indebtedness  was  paid,  if  decedent  from 
time  to  time  during  the  rendition  of  the  serv- 
ices transferred  to  claimants  money  or  prop- 
erty without  disclosing  his  purpose  in  making 
the  transfer,  since  the  value  of  the  services 
rendered  or  the  amount  of  money  or  value  of 
property  transferred  were  not  to  be  regarded.— 
Atkinson  v.  Maris,  40  Ind.  App.  718,  81  N.  E. 
745. 

[q]     (App.  1908) 

Under  the  express  provisions  of  Bums' 
Ann.  St  1908,  §  2842,  where  a  claim  against 
a  decedent's  estate  is  transferred  for  trial,  it  is 
not  necessary  for  the  personal  representative 
to  plead  any  matter  by  way  of  answer,  except  a 
set-off  or  counterclaim.— Trees  v.  Millikin,  43 
Ind.  App.  S6,  85  N.  B.  123. 

Fob  Cases  from  Dtheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  896-90a 
See,  also,  18  Cyc  p.  527. 

§262.  — ~  Eridenoe. 

Discretion  of  court  to  require  claimant  to  tes- 
tify, see  Witnesses,  |  183. 

Evidence  to  establish  claim,  see  ante,  |  221. 

Hearsay  evidence,  see  Evidence,  §  317. 

In  actions  on  claims,  see  post,  |  450. 

Parol  evidence  to  construe  instrument,  see  Eti- 
dence,  I  448. 
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Proof  and  effect  of  admission,  see  Evidence, 

§  256. 
Self-serving  declarations,  see  E^vidence,  §  271. 

[a]     (Snp.  1884) 

Where  a  claim  against  a  testator's  estate 
for  goods  furnished  the  widow  during  her  last 
sickness  depends  upon  the  fact  that  Uie  widow 
elected  to  take  and  did  take  under  the  will,  the 
party  asserting  the  claim  must  prove  such  elec- 
tion.~Hopkins  v.  Quinn,  93  Ind.  223. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.   Dig.    Ex.   &  Ad.  {§   901- 

903%. 
See,  also,  18  Cyc.  pp.  528-532. 


{253.  ...  Hemrins. 

[a]  (Sup.  1873) 

As  a  general  rule,  a  party  may  introduce 
his  evidence  in  the  order  in  which  he  prefers. 
Therefore,  on  the  trial  of  a  proceeding  to  en- 
force a  claim  against  a  decedent's  estate,  it  was 
not  error  to  admit  evidence  of  the  value  of  per- 
sonal service  rendered  by  the  plaintiff  to  the 
decedent  (his  father)  before  any  proof  was  given 
of  an  express  promise  by  the  decedent  to  pay 
for  such  services.— Ginn  v.  Collins,  43  Ind.  271. 

[b]  (Sup.  1883) 

It  is  error,  under  Acts  1883,  p.  155,  fi  7,  to 
permit  a  claim  against  a  decedent's  estate  to  be 
brought  to  trial,  over  the  administrator's  ob- 
jection, two  days  after  It  is  filed.— Scott  v.  Dail- 
ey,  89  Ind.  477. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  904,  905. 
See,  also,  18  Cyc.  p.  334. 

I  254.  ^—  Findings  and  deoision* 

[a]  (App.  1896) 

On  the  trial  of  a  claim  against  an  es- 
tate for  money  collected  by  decedent  on  a  note  in 
his  hands  for  collection,  there  was  a  general 
verdict  in  plaintiff's  favor  for  $138.46.  and  the 
special  answers  recited  that  deceased  collected 
the  note  in  January.  1884,  and  received  thereon 
$138.46.  Beld,  that  the  judgment  should  have 
been  for  the  amount  of  the  general  verdict,  and 
not  for  that  sum  with  interest  from  the  date  of 
filing  the  claim,  since  any  conflict  between  the 
general  verdict  and  the  special  answers  might 
have  been  removed  by  evidence  of  i)artial  pay- 
ment.—Simons  V.  Beaver,  15  Ind.  App.  510,  43 
N.  B.  478. 

[b]  (App.  1901) 

Where,  in  proceedings  to  establish  a  claim 
against  an  estate  for  boarding  and  caring  for 
the  decedent,  there  was  a  general  verdict  for 
the  plaintiff,  but  in  answer  to  special  interrog- 
atories the  jury  found  that  the  claimant  had 
no  contract  with  the  decedent,  and  t^at  no 
amount  was  promised,  and  that  the  decedent 
for  a  number  of  years  prior  to  her  death  lived 
among  her  children,  of  whom  the  claimant  was 
one,  such  findings  are  not  in  irreconcilable  con- 


flict with  tiie  general  verdict,  and  it  was  error 
to  enter  a  judgment  for  defendant  non  obstante 
veredicto.— Vaught  v.  Barnes'  Estate,  62  N.  E. 
93,  63  N.  B.  864,  64  N.  E.  623,  29  Ind.  App. 
387. 

Fob  Gases  fbom  Otheb  States. 

See  22  Cent.  Dig.  Ex.  &  Ad.  i  906;  46 
Cent.  Dig.  Trial,  |  859. 

§  265*  Jvdsment. 

Decision  as  final  adjudication,  see  Judgment, 

S  564. 
Res  judicata,  see  Judgment,   |  622. 

[a]  (Sop.  1864) 

When  a  claim  against  the  estate  of  a  de- 
cedent is  passed  upon  by  a  jury,  a  judgment, 
which  is  in  form  that  the  plaintiff  recover  the 
amount  found  by  the  jury  of  and  from  the  as- 
sets of  the  estate  of  B.,  deceased,  is  equivalent 
to  a  formal  order  of  allowance.— Boy Fs  Adm'r 
V.  Simpson,  23  Ind.  393. 

[b]  (Sop.  1890) 

On  filing  a  claim  by  an  administrator 
against  the  estate,  the  record  showed  that  the 
court  appointed  an  attorney  to  represent  the 
interests  of  the  estate,  who  appeared  and  filed 
an  answer ;  and  that  the  parties  reported  to  the 
court  an  amount  agreed  upon  as  a  compromise 
which  the  court  approved  and  allowed.  Held, 
in  an  action  by  a  subsequent  administrator  to 
set  aside  the  judgment  against  the  estate,  evi- 
dence offered  by  him  to  show  the  taking  of  a 
judgment  without  any  person  representing  the 
estate  was  properly  excluded,  as  an  attempt  to 
contradict  the  record.— Bentley  v.  Brown,  123 
Ind.  552,  24  N.  E.  507. 

Under  Elliott's  Supp.  Rev.  St.  1889,  f& 
388,  389,  providing  for  the  filing  of  claims  of 
executors  and  administrators  against  the  es- 
tates represented  by  them,  and  that  the  allow- 
ance of  the  claim  shall  be  an  adjudication  of  its 
validity  and  amount,  where  the  record  shows 
that  upon  the  filing  of  a  claim  by  administrator 
the  court  appointed  an  attorney  to  represent 
the  interests  of  the  estate,  who  appeared  and 
filed  an  answer ;  that  the  parties  reported  to  the 
court  an  amount  agreed  upon  as  a  compromise, 
which  the  court  approved  and  allowed,— there 
is  an  adjudication  as  to  the  validity  and  amount 
of  the  claim  binding  upon  the  administrator  and 
subsequent  administrators.— Id. 

[c]  (App.  1891) 

Upon  proof  of  a  claim  against  an  estate  for 
money  payable  in  installments,  some  of  which 
are  not  yet  due,  judgment  may  be  rendered  for 
its  payment  at  different  times  as  the  install- 
ments fall  due.— Wolfe  v.  Wilsey,  2  Ind.  App. 
549,  28  N.  E.  1004. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {J  907-909. 
See,  also,  18  Cyc.  p.  534. 
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§266.  BoTiew. 

Appellate  jurisdiction  as  between  particular 
courts,  see  Courto,  §  220(1,  2). 

Review  of  allowance  or  disallowance  on  pres- 
entation of  claim,  see  ante,  |  239. 

[a]  (Snp.  1876) 

Where  the  objection  is  made  for  the  first 
time  in  the  Supreme  Court  that  the  circuit  court 
had  no  jurisdiction  of  a  claim  against  a  de- 
cedent's estate,  because  the  record  does  not 
affirmatively  show  that  such  claim  had  been  en- 
tered on  the  appearance  docket,  there  refused, 
and  thence  transferred  to  the  issue  docket  but 
the  record  does  show  its  filing  in  the  clerk's 
office  in  time  to  have  been  thus  disposed  of, 
it  will  be  presumed  that  such  steps  were  duly 
taken.— Rodman  v.  Rodman,  54  Ind.  444. 

[b]  (Sup.  1880) 

An  appeal  to  the  supreme  court  in  proceed- 
ings on  a  claim  against  a  decedent's  estate  must 
be  taken  within  30  days  after  the  decision  com- 
plained of.— Bell  v.  Mousset,  71  Ind.  347. 

[c]  (Sup.  1882) 

Where  an  affidavit  attached  to  a  claim  filed 
by  administrators  against  another  estate  ap- 
peared to  have  been  made  in  Ohio  and  re- 
cited that  one  of  the  administrators  of  the  "es- 
tate of  B.,  late  of  said  county,  deceased,"  was 
sworn,  etc.,  it  did  not  establish  the  fact  that 
the  administrators  filing  the  claim  were  foreign 
administrators,  and  therefore  required  to  take 
an  appeal  from  a  disallowance  within  30  days 
thereafter.— Davis  v.  Huston,  84  Ind.  272. 

[d]  (Sup.  1884) 

Rev.  St.  S  2455,  giving  10  days  for  an  ap- 
peal from  a  decision  on  a  claim  against  an  ad- 
ministrator, applies  as  well  where  the  appeal  is 
taken  by  the  administrator  as  where  it  is  taken 
by  the  claimant.  The  statute  applies  to  '*any 
person  considering  himself  aggrieved."— Miller  v. 
Oarmichael,  08  Ind.  236. 

[e]  (Sup.  1885) 

An  appeal  by  an  administratrix,  taken  in 
September,  1883,  from  the  allowance  of  a  de- 
mand, if  valid  by  the  interpretation  given  at 
that  time  to  the  laws,  will  not  be  dismissed  for 
failure  to  comply  with  interpretations  announc- 
ed in  June,  1884,  although  argued  subsequent  to 
that  date.— Walker  v.  Ueller,  104  Ind.  327,  3 
N.  E.  114. 

[f]  (Sup.  1886) 

Before  a  party  can  be  required  to  answer 
to  a  claim  filed  against  the  estate  of  a  deceased 
person,  it  must  be  made  to  appear  that  he  and 
the  decedent  were  jointly  liable  by  virtue  of  a 
contract  which  furnishes  the  basis  of  the  pend- 
ing claim ;  and  the  right  of  such  party  to  appeal 
under  the  Code  of  Civil  Procedure  cannot  be 
taken  away  by  attempting  to  make  him  a  party 
defendant  to  a  claim  against  a  decedent's, estate, 
so  as  to  subject  him  to  the  rules  of  the  Indiana 
statutes  regarding  appeals  in  matters  connected 
with  the  settlement  of  decedents'  estates,  where 
there  is  no  joint  contract  liability  with  the  de- 


cedent—Claypool  V.  Girfi,  108  Ind.  424,  9  N.  E. 
382. 

[g]  (Sop.  1887) 
Where  there  was  no  demurrer  to  the  com- 
plaint or  claim  filed  against  a  decedent's  estate 
in  the  trial  court  and  its  sufficiency  is  not  ques- 
tioned by  the  assignment  of  error  in  the  su- 
preme court,  there  can  be  no  reversal  merely  be- 
cause the  claim  as  filed  contained  only  the  in- 
itial letters  of  the  given  names  of  the  claimants, 
instead  of  the  names  in  fulL— Cummins  v.  Peed, 
109  Ind.  71,  9  N.  E.  603. 

[h]     (App.  1891) 

The  appellate  court  will  not  review  a  rul- 
ing denying  a  motion  to  dismiss  a  claim  against 
a  decedent's  estate,  when  the  grounds  of  motion 
the  not  presented  by  the  bill  of  exceptions.— 
Smith  v.  McDonald,  3  Ind.  App.  49,  28  N.  E. 
994. 

[1]  (App.  1893) 
In  an  action  against  an  estate  to  recover 
the  value  of  the  services  rendered  deceased,  as 
housekeeper  and  nurse,  the  complaint  stated  in 
the  first  paragraph  a  general  account  for  the 
services,  and  in  the  second  paragraph  alleged  a 
special  promise  by  deceased  to  give  plaintiff  one 
third  of  his  estate  for  her  services.  The 
evidence  showed  that  plaintiff  was  the  widow 
of  decedent's  son,  and  that  decedent  was  af- 
flicted with  palsy  for  many  years,  and  un- 
able to  care  for  his  person,  or  assist  himself 
in  any  way.  His  children  being  unwilling  to 
assist,  him,  plaintiff  attended  to  all  his  wants 
for  17  years,  on  decedent's  promise  to  give  her 
that  portion  of  the  estate  to  which  her  hus- 
band, if  living,  would  be  entitled.  The  court 
ruled  that  the  evidence  of  the  value  of  de^ 
cedent's  estate  applied  only  to  the  second  count, 
and,  in  substance,  charged  that  the  measure 
of  damages  was  the  value  of  the  services  ren- 
dered. Held  that,  where  the  jury  found  there 
was  no  evidence  of  the  special  contract  the 
admission  of  the  inventory  of  decedent's  estate* 
and  the  value  of  it,  was  not,  under  the  instruc- 
tion of  the  court,  available  error.— Knight  t. 
Knight  6  Ind.  App.  268,  33  N.  E.  456. 

[J]     (App.  1898) 

A  finding  of  a  jury  that  a  note  exe- 
cuted by  a  person  since  deceased  is  not  a  valid 
claim  against  his  estate  will  not  be  disturbed 
on  appeal,  where  there  is  evidence  that  de- 
ceased was  not  in  his  right  mind  at  or  about 
the  time  the  note  was  executed,  and  that  the 
only  consideration  therefor  arose  out  of  serv- 
ices rendered  by  the  sons  in  caring  for  him 
during  his  last  sickness. — Kibby  v.  Kibby,  8  Ind. 
App.  698.  35  N.  E.  840. 

[k]     (App.  1899) 

Where  there  was  no  evidence  to  support 
some  of  the  items  of  a  claim  against  the  estate 
of  a  decedent,  and  the  evidence  as  to  the  other 
items  thereof  was  conflicting,  and  there  was 
also  some  proof  that  claimant  and  decedent 
several  years  prior  to  the  latter's  death,  had  a 
settlement  of  their  mutual  accounts,  and   that 
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nothing  was  dne  claimant  from  such  estate,  a 
verdict  disallowing  such  claim  must  be  per- 
mitted to  stand.— Shirts  v.  Booker,  52  N.  E. 
(520,  21  Ind.  App.  420. 

[1]  (App.  mi) 
An  appeal  from  an  order  rejecting  a  claim 
against  a  decedent's  estate  will  not  lie  under 
the  general  statute  providing  for  appeals,  but 
must  be  prosecuted  under  the  statute  providing 
for  appeals  by  a  party  aggrieved  by  a  matter 
connected  with  a  decedent's  estate;  and  hence, 
on  the  failure  Of  a  claimant  to  file  a  bond  with 
the  clerk  of  the  trial  court,  conditioned  for  the 
diligent  prosecution  of  his  appeal,  and  payment 
of  costs,  if  costs  be  adjudged  against  him,  as 
required  by  Burns'  Ann.  St.  1901,  §1  2609,  2610, 
the  appeal  will  be  dismissed.— Dallam  v.  Stock- 
wcU's  Estate,  71  N.  E.  911,  33  Ind.  App.  620. 

[m]    (App.  1909) 

Bums'  Ann.  St  1908,  {  2977,  authorizing 
a  i>er8on  aggrieved  by  a  decision  of  the  circuit 
court  as  to  any  matter  connected  with  a  dece- 
dent's estate  to  appeal,  and  section  2978,  re- 
•quiring  a  bond  within  10  days  after  the  decision 
complained  of,  unless  the  court  to  which  the 
appeal  is  prayed  shall  direct  such  appeal  to  be 
granted  on  the  filing  of  a  bond  within  a  year 
and  that  the  transcript  shall  be  filed  in  the  ap- 
pellate court  90  days  after  the  filing  of  the 
bond,  are  exclusive  of  any  other  mode  of  ap- 
peal ;  and  an  appeal  from  a  judgment  of  the  cir- 
cuit court  rejecting  a  claim  against  a  decedent's 
estate  will  be  dismissed,  where  no  bond  was 
filed  within  10  days  after  the  decision,  nor  ap- 
plication made,  on  good  cause,  to  the  Appellate 
Court  for  leave  to  appeal  after  that  time.— W. 
R.  Mumford  Co.  v.  Terry,  43  Ind.  App.  339,  87 
N.  E.  253. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {{  850-856, 

860-863,  910-919. 
See,  also,  18  Cyc.  pp.  535-539. 


(D)  PRIORITIES  AND  PAYMENT. 

By  surviving  partner,  see  Pabtnebship,  $  245. 

Change  of  venue  on  proceedings  to  compel  pay- 
ment, see  Venue,  §  36. 

Claims  against  insolvent  estates  of  decedents, 
see  post,  S  416. 

Duty  to  pay  claim  on  sale  of  note  against 
claimant,  see  ante,  §  166. ' 

Priority  of  allowance  to  surviving  wife,  hus- 
band, or  children,  see  ante,  I  182. 

Priority  of  debts  to  legacies  or  distributive 
shares,  see  post,  §  289. 

^ales  of  property  under  order  of  court  for  pay- 
ment of  debts,  see  post,   §§  322-325. 

Set-off  in  action  by  personal  representative,  see 
post,  §  434. 

Subrogation  of  i>ersons  interested  in  adminis- 
tration making  payment  of  claims  to  rights  of 
creditors,  see  Subbogation,  {  19. 


i  258*  Avtlioiity  and  duty  to  make  pay* 
mei&t. 

[a]  (8np.l885) 

The  duty  of  an  administrator  of  a  deceased 
township  trustee  with  respect  to  delivering  over 
money  belonging  to  the  township  is  analogous 
to  that  which  would  have  devolved  upon  the 
trustee  if  he  had  lived  until  the  expiration  of 
his  term,  but,  when  the  money  received  by  the 
deceased  trustee  has  been  so  far  converted  by 
him  in  his  lifetime  as  to  render  its  identification 
as  the  property  of  the  township,  impracticable, 
the  administrator  is  not  required  to  deliver  over 
to  the  successor  of  such  trustee  money  which 
may  have  been  derived  from  other  sources  or 
make  good  the  money  so  converted,  except  in 
payment  of  the  allowance  regularly  made  against 
the  estate.— Rowley  v.  Fair,  3  N.  E.  860,  104 
Ind.  189. 

[b]  (App.  1909) 

An  executor,  who  qualifies  as  such  becomes 
the  personal  representative  of  testator  in  all 
matters  connected  with  the  settlement  of  the 
estate,  including  the  payment  of  debts,  and  what 
he  in  good  faith  does  in  the  line  of  his  duty 
is  binding  on  the  estate  and  parties  interested, 
including  creditors  and  heirs.— Owen  Greek 
Presbyterian  Church  v.  Taggart,  89  N.  E.  406. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  923-926. 
See,  also,  18  Cyc  p.  541. 

§  259.  Statutory  olaaaifleatioa  and  order 
of  payinent. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {{  927-940, 

942-974. 
See,  also,  18  Cyc.  pp.  546-563. 

§  260.  —  In  seneraL 

[a]  (Sup.  1878) 

The  order  of  pasrment  of  claims  against  a 
decedent's  estate  cannot  be  determined  by  a 
court,  otherwise  than  as  prescribed  in  2  Rev. 
St.  p.  534,  S  109.  In  an  action  by  the  admin- 
istrator personally  against  the  estate,  a  judg- 
ment giving  priority  to  his  claim  does  not  bind 
creditors  who  have  no  notice  of  the  action.— 
Jenkins  v.  Jenkins,  63  Ind.  120. 

[b]  (Sap.  1891) 

The  preference  which  the  act  of  March  9, 
1889,  gives  if  the  debtor  is  in  failing  circum- 
stances will  not  entitle  the  holder  of  the  pre- 
ferred claim  to  payment  in  full  out  of  the  gen- 
eral assets  of  the  estate,  but  it  is  a  specific  pref- 
erence reaching  only  the  specific  fund  derived 
from  the  property  to  which  the  lien  would  at- 
tach. If  such  fund  is  sufficient  in  amount  to 
pay  the  preferred  claims  in  full,  they  should  be 
paid,  but,  if  such  fund  is  insufficient  for  the 
purpose,  the  holders  of  preferred  claims  are  en- 
titled to  their  pro  rata  in  the  fund,  and  as  to 
any  unpaid  balance  due  them  would  stand  on 
the  footing  of  the  general  creditors.— (Joodbub 
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V.   Homung's  Estate,  2G  N.   E.  770,  127  Ind. 
181. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Bi.  &  Ad.  {§  927,  928, 

930-940.  942,  943. 
See,  also,  18  Cyc.  p.  548. 

§  261.  *—  Particnlmr  olasses  of  olaims. 

[a]  (Sup.  1854) 

By  2  Rev.  St.  1852,  p.  273.  {  109,  provid- 
ing the  order  of  payment  of  claims  against  a  de- 
cedent's estate,  it  was  not  intended  to  give  a 
mortgage  creditor  a  genera]  lien  against  tlie  es- 
tate, but  to  continue  the  mortgage  as  to  the 
property,  after  the  mortgagor's  decease.— Rogers 
V.  State,  6  Ind.  31. 

In  cases  where  a  deceased  mortgagor  is 
not  seised  of  the  mortgaged  property  at  the  time 
of  his  death,  the  mortgagee  has  his  choice  of  fol- 
lowing the  property  or  resorting  to  the  dece- 
dent's estate  for  payment;  but,  if  he  seek  pay- 
ment from  the  estate,  his  claim  will  be  classed 
with  the  "general  debts."— Id. 

[b]  (Sup.  1868) 

Judgments  which  are  liens  upon  a  dece- 
dent's real  estate  and  mortgages  thereon  may 
in  every  case  be  paid  at  once,  and  must  be  paid 
before  general  debts,  which  may  not  be  paid 
until  a  year  has  expired  from  the  first  granting 
of  letters  of  administration.— Newcomer  v.  Wal- 
lace, 30  Ind.  216. 

[c]  (Snp.  1882) 

A  vendor's  lien  for  unpaid  purchase  money 
is  not  a  preferred  claim  against  a  decedent's 
estate.— Kimmell  v.  Burns,  84  Ind.  370. 

[d]  (Sup.  1884) 

Costs  incurred  by  claimants  in  a  successful 
prosecution  of  their  claims  against  a  decedent's 
estate  are  not  expenses  of  administration,  with- 
in Rev.  St  1881,  §§  2378,  2434,  and  are  there- 
fore not  entitled  to  priority  over  other  claims, 
but  should  be  classed  and  paid  in  the  same  or- 
der as  the  claims  in  which  they  are  recovered. — 
Taylor  v.  Wright,  93  Ind.  121. 

Costs  incurred  by  an  administrator  of  an 
estate  in  prosecuting  claims  in  favor  of  the  es- 
tate, and  in  defending  actions  brought  against 
the  estate,  are  expenses  of  administration,  with- 
in Rev.  St  1881,  §§  2378.  2434,  and  as  such  are 
entitled  to  priority  of  payment  over  other  claims. 
-Id. 

[e]      (App.  1904) 

2  Rev.  St.  1852,  $  89.  p.  269,  c.  10.  provid- 
ed that  the  court  might  order  a  sale  of  any 
real  estate  of  a  decedent  for  the  payment  of 
purchase  money.  Section  17  (1  Rev.  St.  1852, 
pp.  250,  251,  c.  27)  provided  that  on  the  death 
of  a  husband  one-third  of  his  real  estate  should 
descend  to  the  widow,  free  from  demands  of 
creditors.  Held,  that  it  was  the  duty  of  an  ad- 
ministrator to  apply  all  the  personal  assets  to 
pay  liens  on  the  land,  to  the  exclusion  of  the 
general  creditors,  and  to  apply  the  proceeds  of 


the  sale  of  two-thirds  of  the  husband's  real  es- 
tate, if  necessary,  to  that  purpose.— Fry  v.  Law- 
son,  69  N.  E.  1038,  32  Ind.  App.  364. 

[f]  (App.  1904) 

Bums'  Ann.  St  1901,  |  2743,  provides 
that  in  the  absence  of  direction  in  a  will  for 
the  payment  of  a  mortgage  on  land  devised,  the 
mortgage  shall  be  discharged  out  of  the  part  of 
the  estate  charged  with  the  payment  of  debts 
if  any,  otherwise,  out  of  any  personal  property 
undisposed  of.  Section  2739  provides  that  if  the 
personal  estate  is  insufficient  to  pay  the  debts, 
the  undevised  real  estate  shall  be  first  charged 
in  exoneration  of  the  real  estate  devised.  Held 
that  these  sections  apply  where  testator  di- 
rected the  payment  of  all  his  debts  without 
specifying  any  part  of  his  estate  that  should 
be  applied  to  that  purpose.— Hunt  v.  Hinsbaw» 
33  Ind.  App.  75,  70  N.  E.  825. 

[g]  (Sup.  1909) 

Society  and  the  public  health  require  the 
decent  disposition  of  bodies  of  the  dead,  and  the 
statute  in  recognition  thereof  requires  funeral 
expenses  to  be  paid  before  other  classes  of 
claims.— Hildebrand  v.  Kinney,  172  Ind.  447, 
87  N.  E.  832. 

The  statutory  classification  of  claims  against 
estates  applies  alike  to  solvent  and  insolvent  es- 
tates, unless  specific  liens  absorb  the  property, 
and  the  classification  as  to  expenses  of  admin- 
istration and  funeral  expenses  is  an  arbitrary 
one,  applicable  to  those  charges  which  are  not 
debts  in  the  general  sense.— Id. 

[hj    (Sup.  1910) 

Bums'  Ann.  St  1908,  {  2901,  makes  the 
debts  of  a  decedent,  unless  otherwise  provided, 
payable:  First,  expenses  of  administration; 
second,  funeral  expenses ;  third,  expenses  of  de- 
cedent's last  sickness;  fifth,  debt  secured  by 
liens  created  by  decedent  ;*seventh,  general  debts. 
Section  2957  provides  that  if  all  the  estate  lia- 
ble as  assets  has  been  converted  into  money, 
and  there  is  no  claim  pending  against  it  unal- 
lowed, the  court  shall  order  the  money  ap- 
plied to  the  expenses  of  administration,  and  dis- 
tribute it  in  the  order  provided  among  the  claim- 
ants of  each  class,  subject  to  the  next  section. 
Section  2958  provides  that  if  any  part  of  the 
moneys  is  the  proceeds  of  the  sale  of  realty, 
sold  subject  to  liens,  the  lienors  shall  not  share 
in  the  distribution,  but  if  the  sale  was  made  to 
discharge  liens  on  the  real  estate  the  proceeds 
shall  be  first  applied  to  the  payment  of  such 
liens,  leaving  any  residue  of  the  lien  debts  to 
share  in  the  distribution  as  general  debts.  Sec- 
tion 2955  provides  that,  if  the  estate  be  declar- 
ed insolvent  before  the  expiration  of  a  year,  no 
claim  shall  be  paid  until  the  expiration  of  such 
year,  except  expenses  of  administration  and  of 
the  funeral  and  last  sickness.  Section  2786 
provides  that,  if  the  personalty  is  not  sufficient 
to  pay  the  statutory  allowance  of  $500  to  the 
widow,  the  deficit  shall  be  a  lien  on  the  realty, 
superior  to  judgments  against  decedent  Sec- 
tion 2945  provides   that  when  the  estate  does 
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not  exceed  $500  in  value,  after  deducting  the 
expenses  of  administration,  tlie  court  sliall  en- 
ter a  decree  vesting  the  whole  estate  in  the 
widow,  and  section  2946  provides  that  such  wid- 
ow shall  not  be  liable  for  decedent's  debts,  ex- 
cept realty  mortsages,  but  shall  pay  the  reason- 
able funeral  expenses  and  expenses  of  the  last 
sickness.  Held  that,  since  the  widow  takes 
realty  turned  over  to  her  free  from  judgment 
and  other  liens,  except  mortgages,  but  subject  to 
liability  for  expenses  of  the  funeral  and  the 
last  sickness,  under  section  2901,  construed  with 
the  other  sections,  expenses  of  administration, 
last  sickness,  and  funeral  were  payable  in  full 
out  of  the  proceeds  of  the  mortgaged  realty  sold 
under  section  2867,  before  payment  of  judg- 
ments against  decedent.— Snyder  v.  Thieme  & 
Wagner  Brewing  Co.,  90  N.  E.  314. 

Fob  Cases  from  Othsb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  K  944-974. 
See,  also,  18  Cyc.  pp.  549-563. 

§  263.  Richts  of  oreditors  to  priority- 

[a]  (Sup.  1867) 

The  claim  of  the  surviving  partner  against 
the  estate  of  the  deceased  partner  for  a  moiety 
of  the  amount  he  has  been  compelled  to  pay 
upon  the  partnership  debts  out  of  his  own 
means  after  exhausting  the  partnership  assets 
is  not  a  joint  or  partnership  debt,  which,  in 
the  distribution  of  the  estate  of  the  deceased 
partner,  can  be  postponed  till  other  debts  are 
paid,  but  is  an  individual  debt,  and  entitled 
to  share  pro  rata.— OUeman  v.  Reagan's  Adm*r, 
28  Ind.  109. 

[b]  (Sup.  1882) 

A  vendor's  lien  for  unpaid  purchase  money 
is  not  a  preferred  claim  against  a  decedent's 
estate.— Kimmell  v.  Bums,  84  Ind.  370. 

[c]  (Sup.  1886) 

Where  money  paid  by  a  purchaser  at  an 
unauthorized  sale  of  a  decedent's  real  estate 
was  applied  to  the  payment  of  claims  against 
the  estate  by  an  agreement  between  the  executor 
and  the  widow,  the  purchaser,  though  entitled 
to  be  subrogated  to  all  the  rights  of  the  original 
holders  of  the  claims,  was  not  entitled  to  a 
prior  lien  therefor  over  other  debts  of  the  same 
class.— Duncan  v.  Gainey,  108  Ind.  579,  9  N. 
E.  470. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  975-1000 ; 

48  Cent.  Dig.  Ven.  &  Pur.  §  660. 
See,  also,  18  Cyc.  pp.   548-563. 


§  264.   Secured  claims* 

Necessity  for  presentation,  see  ante,  {  224. 

Bight  to  payment  from  general  assets  for  pro- 
tection of  person  entitled  to  property  subject 
to  lien,  see  ante,  |  133. 

Statutory  classification  and  order  of  payment, 
see  ante,  fi  261. 


[a]      (Sup.  1855) 

Where  the  holder  of  a  note,  the  amount  of 
which  is  a  lien  on  land  of  a  decedent,  agrees 
with  part  of  the  heirs  to  receive  the  land  in 
satisfaction  of  the  note,  which  he  delivers  up 
to  the  administrator  to  be  canceled,  and  a 
bond  for  title  is  given  him  by  the  heirs,  the 
lien  is  extinguished.— Kenton  v.  Robbins,  7  Ind. 
102. 

[b]  (Sup.  1868) 

After  foreclosure,  by  proceeding  in  rem, 
and  sale  of  land  mortgaged  by  a  decedent  in 
his  lifetime  to  secure  his  promissory  note,  the 
residue  of  the  debt  does  not  cease  to  be  a 
mortgage  debt  within  the  meaning  of  the  ex- 
ception in  that  section,  and  payment  thereof 
may  be  claimed. out  of  the  other  assets  of  the 
estate.— Cole  v.  McMickle,  30  Ind.  94. 

[c]  (Snp.  1868) 

The  filing  by  a  creditor  of  a  decedent's 
estate,  whose  claim  is  secured  by  a  mortgage 
on  land  belonging  to  the  decedent,  of  a  claim 
against  the  decedent's  estate,  and  the  accept- 
ance of  dividends  on  his  claim,  which  are  paid 
out  of  the  proceeds  of  the  sale  by  the  adminis- 
trator of  the  mortgaged  premises,  do  not  de- 
feat the  lien  of  his  mortgage;  and,  where  his 
claim  is  not  fully  paid,  he  is  entitled  to  enforce 
the  same  by  foreclosure  of  the  mortgage. — 
Clarke  v.  Henshaw,  30  Ind.  144. 

[d]  (Sup.  1869) 

An  administrator  of  an  insolvent  sold  cer- 
tain realty  having  no  knowledge  of  an  unrecord- 
ed mortgage.  The  purchaser,  who  was  igno- 
rant thereof,  paid  the  whole  purchase  money, 
and  took  a  conveyance.  Held,  that  the  mort- 
gagee was  entitled  to  payment  out  of  the  pro- 
ceeds in  preference  to  the  general  creditors. — 
Kirkpatrick  v.  CaldwelFs  Adm'rs,  32  Ind.  299. 

[e]  (Snp.  1882) 

Where  a  decedent  died  pending  a  suit  in 
which  she  recovered  a  large  judgment,  and 
her  administrator  was  made  a  party,  and  on 
motion  of  her  attorneys  they  were  allowed 
$5,000  for  attorney's  fees,  and  decreed  entitled 
to  a  lien  therefor  on  the  judgment,  the  attor- 
neys were  entitled  to  an  order  directing  the 
administrator  to  pay  such  sum  out  of  the  pro- 
ceeds of  the  judgment,  as  a  preferred  claim. — 
Blankenbaker  y.  Bank  of  Commerce,  85  Ind. 
459. 

Where,  under  Code  1881,  |  553,  in  a  pro- 
ceeding by  creditors  of  an  estate  to  obtain  an 
order  to  pay  an  allowance  in  the  nature  of  a 
decree  standing  in  petitioners'  favor  against 
the  estate  as  a  preferred  claim,  the  agreed 
statement  of  facts  showed  that  decedent  had 
retained  petitioners  as  attorneys  in  her  divorce 
action  under  an  agreement  to  pay  for  their 
services  out  of  the  alimony  awarded,  that  in 
an  action  against  her  administrator,  brought 
in  as  sole  defendant  on  decedent's  death,  judg- 
ment was  rendered  in  petitioners'  favor,  the 
court  finding  the  rendition  of  the  services,  their 
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value,  etc.,  and  the  agreement  between  dece- 
dent and  petitioners  that  such  recovery  for 
alimony  should  constitute  a  fund  for  the  pay- 
ment of  such  attorney's  fees,  and  ordering  and 
adjudging  the  collection  of  the  same  from  the 
proceeds  of  such  decree  for  alimony,  the  rights 
of  petitioners  to  preference  in  payment  over 
the  general  creditors  was  adjudicated  and  set- 
tled.-Id. 

[f  ]      (Sup.  1889) 

Under  Rev.  St.  1881,  f  2435,  providing, 
that,  where  land  of  an  insolvent  decedent  is 
sold  subject  to  liens,  the  lienors  shall  not  share 
in  the  proceeds,  but,  if  sold  to  discharge  liens, 
the  proceeds  shall  first  be  applied  to  the  satis- 
faction of  the  liens  in  the  order  of  their  priority, 
and  any  portion  of  the  debts  secured  not  there- 
by discharged  shall  be  entitled  to  share  in  the 
distribution  of  the  estate  as  general  debts,  the 
proceeds  of  land  sold  to  discharge  a  lien  should 
be  applied  to  the  lien  in  preference  to  the  gen- 
eral expenses  of  administration ;  section  2378, 
providing  that  the  expenses  of  administration 
shall  be  first  paid  out  of  a  decedent's  estate, 
applying  only  to  the  general  fund  in  the  hands 
of  the  administrator.— Ryker  v.  Vawter,  117 
Ind.  425,  20  N.  E.  294. 

Fob  Gases  teou  Otheb  States, 

See  22  Cent.    Dig.    Ex.   &  Ad.   {§  997, 

1001-1011. 
See,  also,  18  Cyc.  p.  570. 

S  265.  Claims  of  •seoutor  or  adminiatra^ 
tor. 

Allowance  by  executor,  see  ante,  {  234. 

Judgment  of  allowance  as  precluding  subse- 
quent action  for  preferment,  see  Judgment,  § 
590. 

Necessity  for  presentation,  see  ante,  I  224. 

[a]      (Sup.  1883) 

Where  an  administrator  loaned  the  money 
of  the  estate  and  took  a  mortgage  on  lands  on 
which  he,  as  an  individual,  already  held  a  mort- 
gage, the  mortgagee  of  the  estate  being  entitled 
to  priority  on  account  of  the  malfeasance,  such 
right  was  not  affected  by  the  extension  of  time 
of  payment  of  the  mortgage  held  by  him  as 
administrator.— Shuey  v.  Latta,  90  Ind.  136. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  1012-1022. 
See,  also,  18  Cyc.  pp.  563-570. 

S  266.  AdTaiLoea  to  pay  ulalma, 
[a]      (App.  1898) 

An  administrator  having  funds  of  the  es- 
tate, and  paying  a  debt  of  the  estate,  is  pre- 
sumed to  pay  the  debt  out  of  such  funds,  in  the 
absence  of  evidence  to  the  contrary.— Swift 
V.  Ilarley,  49  N.  E.  1069,  20  Ind.  App.  614. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  S{  1023-1031. 
See,   also,  18  Cyc   pp.  570-573. 


f  270.  Property  aTallablo  for  payaaemt. 

Effect  of  delivery  of  land  to  heirs,  see  post,  f 
307. 

Necessity  of  application  of  realty  to  payment  of 
debts  as  affecting  title  of  executor  or  ad- 
ministrator, see  Executobs  and  Adicinis- 

TBATOBS,    f   129. 

Necessity  of  application  of  realty  to  payment 

of  debts  as  making  it  assets  of  estate,   see 

ante,  f  39. 
Property  subject  to  sale  under  order  of  coort, 

see  post,  I  329. 
Rights  and  liabilities  of  devisees  and  legatees, 

see  Wills,  f  {  827-^48. 

Fob  Gases  fboh  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ff  1044-1073. 

See,  also,  18  Cyc.  pp.  590-^94. 

f  271.  —  In  s^Aond* 

[a]  (Sap.  1884) 

An  administrator  should  pay  off  liens  on 
real  estate  in  preference  to  debts  not  preferred 
by  statute,  so  that  the  widow*s  share  of  the 
real  estate  may  go  to  her  without  incumbrance. 
—Sparrow  v.  Kelso,  92  Ind.  514. 

[b]  (Sup.  1884) 

It  is  the  widow's  right  to  have  her  interest 
in  the  lands  of  her  deceased  husband  discharg- 
ed from  a  mortgage  existing  at  the  time  of  his 
death  before  the  payment  of  general  debts.— 
Cunningham  t.  Cunningham,  94  Ind.  557. 

[c]  (Sup.  1897) 

Under  the  statute  the  right  of  a  widow  to 
one-third  of  the  real  estate  of  her  deceased  hns- 
band  is  absolute  and  she  is  entitled  to  the  same 
free  from  all  demand  of  creditors  except  mort- 
gages in  the  execution  of  which  she  has  joined, 
and  to  protect  her  in  this  right  she  is  entitled 
to  have  the  personal  assets  not  require^  for 
payment  of  claims  expressly  preferred  by  statute 
applied  to  the  payment  of  mortgages  or  other 
liens  necessary  to  protect  her  one- third  of  the 
real  estate  and  clear  the  same  of  incumbrance. — 
Shobe  V.  Brinson,  47  N.  EX  625,  148  Ind.  285. 

[d]  (Sup.  1898) 

Under  Bums'  Rev.  St.  1894,  S  25(M  (Hor- 
ner's Rev.  St  1897,  I  2349),  providing  that, 
when  the  widow's  interest  in  the  husband^s 
realty  is  liable  to  sale  to  satisfy  a  lien,  the 
court  may  direct  the  sale  of  the  whole  of  ttie 
land,  including  her  interest,  to  disdiarge  such 
lien,  and  order  payment  to  her  of  her  share, 
or  such  part  of  her  share  of  the  gross  proceeds 
as  remain  after  satisfying  such  lien,  the  court 
cannot  subject  any  portion  of  the  widow's 
share  of  the  proceeds  to  the  payment  of  dece- 
dent's debts  or  expenses  of  administration.— 
Lewis  V.  Watkins,  49  N.  R  944,  150  Ind.  108. 

Fob  Cases  fbom  Otheb  States, 

See    22    Cent.     Dig.     Ex.     &     Ad.     §{ 

1044r-1051. 
See,  also,  18  Cyc.  p.  590. 
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S  272.  —  Personal  and  real  property. 

[a]  The  personal  estate  of  a  decedent  is  the 
primaiy  fund  for  the  payment  of  debts,  unless 
a  different  provision  be  made  by  the  will  of  the 
decedent.— (Sup.  1854)  Scott  v.  Morrison,  5 
Ind.  551 ;  (1868)  Clarke  v.  Ilenshaw,  30  Ind. 
144 ;  (1874)  Hunsucker  v.  Smith,  40  Ind.  114 ; 
<App.  1909)  In  re  Roberts'  Estate,  89  N.  E. 
490;    Roberts  y.  Dimmett,  Id. 

[b]  (Sap.  1854) 

Though  personal  estate  is  the  primary  fund 
for  the  payment  of  the  testator's  debts,  it  may 
be  exonerated,  and  payment  of  debts  charged 
upon  the  realty;  but  the  testator  will  not  be 
deemed  to  have  intended  the  payment  of  debts 
out  of  the  realty  unless  a  clear  expression  to 
that  effect  be  gathered  from  the  whole  will.— 
Scott  T.  Morrison,  5  Ind.  551. 

[c]  (Sap.  186S) 

A  decedent's  real  estate  was  incumbered 
by  a  mortgage  made  by  his  grantor,  who  con- 
veyed subject  to  the  mortgage.  Held,  that  the 
personal  estate  was  the  primary  fund  for  the 
tlischarge  of  the  incumbrance.— Newcomer  v. 
Wallace,  30  Ind.  216. 

The  act  concerning  the  settlement  of  dece- 
dent's estates  (2  Gav.  &  H.  Rev.  St.  483)  makes 
the  personal  estate  the  primary  fund  for  the 
discharge  of  all  liabilities  whether  for  debts 
contracted  by  the  intestate  which  might  in  his 
lifetime  be  made  by  execution  against  his  gen* 
eral  property,  or  liabilities  which  are  primarily 
incumbent  on  his  real  estate  only  (having  been 
contracted  by  his  grantor),  with  a  personal  lia- 
bility over  to  indemnify  his  grantor  if  the  debt 
should  fall  upon  the  latter.— Id. 

[d]  (Sup.  1869) 

The  administrator  of  an  insolvent  estate, 
having  no  knowledge  of  an  unrecorded  mortgage 
executed  by  decedent,  sold  the  land  under  order 
of  court,  and  executed  conveyance  to  a  bona 
fide  purchaser.  Subsequently  the  administrator 
paid  the  mortgagee  a  part  of  his  claim  out 
of  the  personal  estate.  Held,  that  the  per- 
sonal estate  should  be  reimbursed  out  of  such 
profits  of  the  land  to  the  extent  of  the  pay- 
ment made  out  of  it  on  the  mortgage.— Kirk- 
patrick  v.  Caldwell's  Adm'rs,  32  Ind.  299. 

[e]  (Sap.  1870) 

The  will  of  a  testator,  who  was  a  farmer, 
provided  that  his  stock  should  first  be  sold 
for  the  payment  of  his  debts,  and  if  insufficient 
so  much  of  his  land  as  was  necessary.  Held, 
that  the  word  "stock'*  referred  to  live  stock 
only,  and  did  not  include  other  personalty,  and 
that  the  land  constituted  the  second  fund  from 
which  debts  should  be  paid.— Heagy  v.  Chees- 
man,  33  Ind.  96. 

[f]     (Sap.  1882) 
The   lands   of  a  decedent  remain   subject 
to  the  claims  of  creditors  of  decedent,  if  the 
personalty  should  prove  insufficient,  no  matter 


by  whom  the  lands  are  held.— Baker  v.  Griffitt, 
83  Ind.  411. 

[g]     (App.1895) 

An  administrator  has  no  control  of  the 
real  estate  unless  it  becomes  necessary  to  pay 
the  debts,  and  he  cannot  apply  the  rents  to  the 
payment  of  debts,  unless  acting  under  special  or- 
der of  court  in  renting  the  property.- First  Nat. 
Bank  of  Indianapolis,  No.  2,556,  v.  Hanna,  12 
Ind.  App.  240,  39  N.  B.  1054. 

[h]    (App.  1908) 

The  sums  collected  by  the  administrator  on 
contracts  for  the  sale  of  real  estate  executed 
by  decedent,  which  contracts  were  perfected, 
were  a  part  of  the  estate,  and  were  properly  ap- 
plied by  the  administrator  to  the  payment  of 
debts,  and  were  primarily  liable  to  be  so  applied. 
—Moore  v.  State  ex  reL  Ferguson,  43  Ind.  App. 
387,  84  N.  B.  161. 

In  a  contest  between  the  sureties  on  the 
general  bond  of  an  administrator  and  the  sure- 
ties on  a  bond  given  on  procuring  an  order  for 
the  sale  of  real  estate,  the  sureties  on  the  gen- 
eral bond  are  entitled  to  insist  that  payments  of 
debts  by  the  administrator  shall  first  be  credited 
to  his  liability  before  any  part  can  be  applied 
as  credits  to  the  fund  arising  from  the  sale 
of  real  estate,  the  i)ersonal  estate  being  the 
primary  fund  for  the  payment  of  debts.— Id. 

Fob  Gases  fboh  Gtheb  States, 

See  22  Cent.  Dig.  Ex,  &  Ad.  §S  1052-1057, 

1059,  1065,  1068. 
See,  also,  18  Gyc.  p.  591. 

{  Z77*  Time  for  making  payment  in  gen- 
eral. 
[a]     (Sup.  1845) 

A  petition  in  the  probate  court  against  an 
administrator  for  payment  of  a  judgment 
against  his  intestate,  alleging  waste,  etc.,  was 
filed  in  1842,  and  before  the  expiration  of  a 
year  from  the  time  of  the  defendant's  appoint- 
ment as  administrator.  Held  that,  without  evi- 
dence of  waste,  the  action  could  not  be  sus- 
tained.—Lewis  Y.  Houston,  7  Blackf.  335. 

Fob  Gases  fboh  Otheb  States, 

See  22  Gent.   Dia.  Bx.  &  Ad.  S{  1074, 

1075,   1124.     ' 
See,  also,  18  Gyc  p.  577. 

S278.  Payment  before  allowance  or  or- 
der. 
[a]     (App.  1895) 
•    Where  an  executor's  decedent  conveyed 
certain  real  estate,  with  covenants  of  seisin, 
and,  before  final  settlement,   a  judgment  was 
rendered  against  a  subsequent  grantee,  requir- 
ing him  to  pay  a  certain  amount  to  one  who 
was  adjudged  to  be  the  owner  of  an  undivided 
interest  therein,  and  the  decedent  was  the  first 
grantor  dating  from  the  infirmity  of  the  title, 
the  executor  is  justified  in  paying  the  amount  of 
said  judgment,  and  is  entitled  to  credit  therefor, 
though  the  claim  was  not  formally  filed  and  al- 
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lowed.— Wysong  v.   Nealis,   13  Ind.  App.   165, 
41  N.  E.  388. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  fk  Ad.  {{ 1099-1101. 
See,  also,  18  Cyc  p.  580. 

S  279.  Payment  hj  mistake. 

Liability  to  refund,  see  post,  |  287. 

[a]     (App.  1900) 

An  objection  that  there  was  no  finding 
that  the  claim  of  a  creditor  of  an  estate  was 
paid  under  a  mutual  mistake  of  facts  is  not 
maintainable  where  the  court  expressly  found 
that,  when  payment  was  made  by  the  executor, 
both  the  creditor  and  the  executor  believed  the 
estate  to  be  solvent,  while  in  truth  it  was  insol- 
vent.—Tarplee  V.  Capp,  56  N.  E.  270,  25  Ind. 
App.  56. 

Fob  Cases  fbom  Otheb  States, 
See  18  Cyc.  pp.  629-636. 

f  281.  latproper  paymente, 

[a]     (Sup.  103) 

Where,  because  of  an  administrator's  im- 
proper application  of  funds  of  the  estate  to 
payment  of  claims  over  which  another  claim 
was  entitled  to  preference,  there  were  not 
enough  funds  remaining  to  satisfy  such  prefer- 
red claim,  the  administrator  is  liable  for  the 
deficiency.— Cunningham  y.  Cunningham,  94 
Ind.  557. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1102-1104, 

1106-1115. 
See,  also,  18  Cyc.  pp.  581-584. 

§  283.  Prooeedinss  to  enforce  payment. 

[a]  (Sup.  1885) 

An  order  that  an  administrator  should 
pay  over  to  complainant  a  certain  sum,  which 
was  opposed  by  defendant  on  the  ground  that 
it  was  needed  to  pay  decedent's  partnership 
debts,  is  a  decision  growing  out  of  a  matter 
connected  with  a  decedent's  estate,  and  must 
be  appealed  from  within  10  days,  as  provided 
in  Rev.  St.  1881,  {§  2454-2457.— Bennett  v. 
Bennett,  102  Ind.  86,  1  N,  E.  199. 

[b]  (Sap.  1891) 

Where  a  petition  reciting  the  filing  of  a 
claim  and  its  allowance  by  the  administrator  as 
a  general  claim  and  asking  for  an  order  direct- 
ing its  payment  as  a  preferred  claim  is  pre- 
sented, or  exceptions  are  filed  to  a  report  of  an 
administrator,  their  sufficiency  may  be  tested  by 
a  demurrer  or  by  a  motion  to  strike  out.— Good- 
bub  V.  Homung's  Estate,  26  N.  B.  770,  127 
Ind.  181. 

The  court  may,  on  its  own  motfon,  pass  on 
and  determine  the  sufficiency  of  the  x>etition  or 
of  the  exceptions  without  any  demurrer  or  mo- 
tion being  filed.— Id. 


Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  f  {  1120-1131. 
See,  also,  18  Cyc  pp.  585-587. 

§  287.  IdabUity  to  refund. 
[a]      (Sap.  1861) 

Where,  owing  to  an  erroneous  computation* 
executors  have  made  an  overpayment  from  the 
estate  of  the  deceased,  they  may  maintain  an 
action  in  their  representative  capacity  to  re- 
cover the  amount  thus  overpaid.— Grimes  t. 
Blake,  16  Ind.  160. 

[b]  (Sup.  1877) 

Where  a  settlement  is  had  between  an  es- 
tate and  one  of  its  creditors,  whereby  his  claim 
was  allowed  in  full  under  a  mistaken  idea  that 
the  estate  was  solvent,  the  mistake  will  after- 
wards be  relieved  against,  if  his  claim  was  not 
a  preferred  one.— East  v.  Ferguson,  59  Ind. 
169. 

[c]  (Sup.  1880) 

Where  a  claim  against  a  decedent's  estate 
is  paid  in  full  on  the  promise  that,  in  case  the 
estate  should  prove  to  be  insolvent,  a  refund 
would  be  made  accordingly,  the  promise  i» 
founded  on  a  good  consideration  and  is  enforce- 
able.—Wright  V.  Jordan,  71  Ind.  1, 

Where  one  of  several  creditors  holding  a» 
joint  claim  against  a  decedent's  estate  at  the 
time  of  receiving  payments  on  the  claim  from 
the  administrator  on  condition  that,  in  case  of 
insolvency  of  the  estate,  a  refund  would  be 
made  to  the  administrator  accordingly  was  act- 
ing for  himself  as  well  as  the  other  creditorSr 
the  administrator  on  the  subsequent  ascertain* 
ment  that  the  estate  was  insolvent  had  the  op- 
tion of  proceeding  against  ^he  creditors  either 
separately  or  jointly,  and  a  contention  in  an 
action  by  the  administrator  to  recover  a  portion 
of  the  sum  paid  on  account  of  the  insolvency  of 
the  estate  that  the  complaint  against  the  cred- 
itor to  whom  payment  was  made  was  insuffi- 
cient because  the  other  creditors  were  not  made 
parties  defendant  was  without  merit — Id. 

An  administrator  alleged  in  his  complaint 
against  the  administrator  of  another  decedent's 
estate  that  defendant's  decedent  while  living 
held  a  claim  in  a  certain  sum  in  the  name  of, 
and  which  was  originally  due  to,  defendant's 
decedent  and  another,  under  the  firm  name  of 
F.  &  H.,  against  the  estate  of  plaintiflTs  dece- 
dent which  defendant's  decedent  induced  plain- 
tiflE  to  pay  to  him  with  the  express  understand- 
ing and  in  consideration  of  promise  made  at 
the  time  that  F.  would,  in  case  of  insolvency 
of  the  estate  of  plaintiflTs  decedent,  refund  to 
plaintiff  any  and  all  amounts  in  excess  of  the 
distributive  share  to  which  F.  would  be  en- 
titled on  account  of  the  claim  of  F.  &  H^ 
should  the  estate  of  plaintiff's  decedent  prove 
to  be  insolvent  and  be  required  to  be  settled 
as  an  insolvent  estate,  and  that  since  payment 
it  had  been  ascertained  that  tne  estate  of  plain- 
tifTs  decedent  was  insolvent  and  had  been  so 
declared  by  the  proper  court  and  that  the  es- 
tate would  only  pay  70  cents  on  each  dollar  on 
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the  greneral  debts  due  from  and  held  against 
it,  and  concluded  with  a  prayer  for  judgment 
for  the  difference  between  the  amount  paid  and 
amount  payable  on  account  of  the  insolvency 
of  the  estate.  Held,  that  a  fair  inference  from 
the  allegations  of  the  complaint  was  that  the 
claim  against  the  estate  belonged  to  F.  at  the 
time  it  was  paid,  and  a  contention  that  it  show- 
ed on  its  face  that  H.  ought  to  have  been  made 
a  party  defendant  was  without  merit— Id. 

[d]     (Sap.  1889) 

An  agreement  by  a  creditor  of  an  estate, 
on  being  paid  in  full  by  the  administrator,  to 
refund  in  case  the  estate  proves  to  be  insolvent, 
is  valid.— Beardsley  v.  Marsteller,  120  Ind.  319, 
22  N.  E.  315. 

[•]      (App.  1900) 

A  complaint,  in  an  action  by  an  adminis- 
trator, to  recover  the  excess  paid  a  creditor  un- 
der a  mutual  mistake  that  the  estate  was  sol- 
vent, alleging  that  the  assets  of  the  estate  had 
been  reduced  to  cash,  and  there  was  in  plain- 
tiffs hands,  to  be  applied  on  the  general  debts, 
a  sufficient  amount  to  pay  only  77%  cents  on 
the  dollar  of  the  debts,  and  also  stating  the 
amount  of  the  excess  payment  to  defendant,  is 
sufficient  without  alleging  that  a  final  dividend 
had  been  ascertained  and  declared  by  the  court. 
— Tarplee  v.  Capp,  56  N.  B.  270,  25  Ind.  App. 
56 ;  Meek  v.  Same,  57  N.  E.  269,  25  Ind.  App. 
099. 

it]      (App.  1900) 

Where  an  unpreferred  creditor's  claim  was 
paid  in  full  long  before  final  settlement  of  the 
estate,  under  the  impression  that  such  estate 
was  solvent,  it  was  not  necessary,  on  discover- 
ing the  estate  to  be  insolvent,  to  aver,  in  a  com- 
plaint to  recover  the  excess  paid  over  such  cred- 
itor's distributive  share,  that  the  estate  was  in- 
solvent when  the  debt  was  paid;  hence  it  was 
not  necessary  to  prove  such  fact,  or  the  court 
to  find  it  to  entitle  the  administrator  to  recov- 
er.—Tarplee  v.  Capp,  56  N.  E.  270,  25  Ind. 
App.  5a 

Where  an  executor  and  a  creditor  of  the 
estate  believed  the  estate  to  be  solvent,  and 
such  executor  paid  the  creditor's  unpreferred 
claim  in  full,  and  it  afterwards  appeared  that 
the  estate  was  insolvent,  an  administrator  de 
bonis  non  may  recover  from  such  creditor  the 
excess  above  the  per  cent,  allowed  on  unpre- 
ferred claims.— Id. 

Where  an  unpreferred  creditor's  claim  had 
been  paid  in  full,  under  the  impression  that 
the  estate  was  solvent,  while  in  fact  it  was  in- 
solvent, his  defense,  to  a  recovery  for  the  ex- 
cess above  bis  pro  rata  distributive  share,  that 
when  his  claim  was  paid  the  claims  of  various 
creditors  which  afterwards  reduced  the  estate 
to  insolvency  had  not  been  filed  until  more  than 
15  months  subsequent  to  payment  of  his  claim, 
but  before  final  settlement  of  the  estate,  is  de- 
murrable; since,  under  Elliott's  Supp.  $  3S5,  an 
administrator  is  bound   to  take  notice   of  all 


claims  filed  within  30  days  before  final  settle- 
ment  of  the  estate.— Id. 

Since,  under  Elliott's  Supp.  S  385,  an  ad- 
ministrator is  bound  to  take  notice  of  all  claims 
against  the  estate  filed  within  30  days  before 
final  settlement,  where,  long  before  final  settle- 
ment, he  paid  the  claim  of  an  unpreferred 
creditor  in  full,  under  the  impression  that  the 
estate  was  solvent,  it  was  not  necessary  to 
prove,  or  the  court  to  find,  in  an  action  to  re- 
cover the  excess  above  such  creditor's  distribu- 
tive share  of  the  insolvent  estate,  that  the  ad- 
ministrator, in  making  such  payment,  was  dili- 
gent in  ascertaining  the  condition  of  the  estate. 
-Id. 

Fob  Gases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  i  1134. 
See,  also,  18  Cyc.  p.  588. 

VII.  DISTRIBUTION   OF   ESTATE. 

Damages  recovered  for  causing  death,  see 
Death,  {  101. 

Decisions  reviewable,  see  Appeal  aitd  Errob, 
8  77. 

Disbursements  for  benefit  of  legatees  or  dis- 
tributees as  credit  in  account,  see  po^,  {  484. 

Distribution  of  proceeds  of  sale  of  property,  see 
post,  §1  400^06. 

Duty  to  pay  legacy  charged  on  estate,  see 
Wills,  §  820. 

Insolvent  estates,  see  post,  §  418. 

Partition  of  property  of  estate,  see  Partition. 

Presumptions  in  aid  of  pleading  relating  to^ 
see  Pleading,  i  34. 

Rights  of  action  for  legacies  or  distributive 
shares,  see  post,  §$  428-430. 

Sale  of  property  under  order  of  court  for  pay- 
ment of  legacies  or  distribution,  see  post,  f 
326. 

Selection  and  setting  apart  of  allowance  to 
surviving  wife,  husband,  or  children,  see  ante, 
§§  191,  102,  194. 

$288.  Authoritj   and   duty  to  mak«  in 
general. 

[a]  (Sap.  1858) 

2  Rev.  St.  p.  280,  U  138,  139,  relating  to 
the  distribution  of  the  surplus  on  a  final  set- 
tlement of  an  estate,  apply  to  cases  where  dis- 
tribution is  to  be  made  to  heirs,  and  not  to  a 
case  where  it  is  to  be  made  to  residuary  lega- 
tees.—Camper  V.  Hayeth,  10  Ind.  528. 

[b]  (Svp.  1874) 

A  testator  bequeathed  to  his  two  daughters 
$8,000  each,  the  will  providing  that  they,  or 
either  of  them,  might  take  the  whole  or  any 
part  thereof  in  undevised  real  estate;  and  that, 
if  not  taken  in  real  estate,  it  should  be  paid  in 
money;  and  the  executor  was  authorized  to  sell 
the  real  estate,  if  necessary,  in  order  to  pay 
such  bequests.  Held,  that  as  the  title  to  the 
undevised  real  estate  vested,  upon  the  death 
of  the  testator,  in  his  heirs  at  law,  the  executor 
had  no  power  to  convey  to  the  devisees  the 
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tobI  estate  by  tbem,  or  either  of  tbem,  selected; 
but  that  a  commissioner  should  be  appointed  to 
convey  the  land  selected  after  appraisal  by  suit- 
able and  competent  persons  appointed  for  the 
purpose.— Smith  v.  McCormick,  46  Ind.  135. 

[c]  (Sup.  1881) 

The  proper  person  to  pay  a  legacy  is  the 
executor  or  the  administrator  with  the  will  an- 
nexed.—Gould  V.  Steyer,  75  Ind.  50. 

[d]  (App.  i90e) 

An  administrator  must  distribute  the  resi- 
due of  the  estate  among  those  entitled  to  it 
under  the  direction  of  the  court  and  according 
to  law.— Mefford  v.  Lamkin,  76  N.  E.  1024,  77 
N.  B.  960,  38  Ind.  App.  33. 

Fob  Gases  fbou  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1136-1148. 
See,  also,  18  Cyc.  p.  594. 

{289.   Priority   of  debts  to   lesaoies   or 
distributiTo  skares. 

[a]  (Sup.  1881) 

Where  an  executor  is  guilty  of  a  devasta- 
vit, the  loss  must  as  between  an  heir  or  dev- 
isee and  creditors  fall  on  the  former  and  not 
on  the  latter.  A  creditor  cannot  be  driven  to 
an  action  against  the  executor  and  bis  sureties 
for  devastavit  to  collect  his  debt— Moncrief  v. 
Moncrief,  73  Ind.  587. 

Fob  Gases  fboh  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {{  1150-1152. 
See,  also,  18  Cyc.  p.  597. 

§  291.  Assemt  to  lesaoy  or  derise, 
[a]     (Sap.  1849) 

A  legatee,  whether  general  or  specific,  must 
obtain  executor's  consent  to  the  legacy  before 
his  title  becomes  perfect.— Grist  v.  Crist,  1  Ind. 
570,  Smith,  370,  50  Am.  Dec.  481.     • 

Where  an  executor  refuses  assent  to  a  leg- 
acy without  cause,  the  legatee  is  entitled  to  re- 
lief in  equity.— Id. 

[b]  (Sap.  3896) 

The  rule  that  a  legatee  cannot  recover 
possession  of  his  legacy  against  the  consent  of 
the  executor  applies  only  to  legacies  of  specific 
personal  property.- Jennings  v.  Sturdevant,  40 
N.  E.  61,  140  Ind.  641. 

Fob  Gases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §S  1153-1163. 
See,  also,  18  Cyc.  pp.  598-601;    note,  69 
L.  R.  A.  33. 


§  294.  LiabiUties  of  legatee  or  distHbu- 
tee  to  estate. 

Deduction   from  surplus   proceeds  of  sale,   see 

post,  §  404. 
Right  of  administrator  to  sue  heir  for  debt  due 

estate,  see  ante,  §  86. 
Rights  and  liabilities  of  devisees  and  legatees 

indebted  to  estate,  see  Wills,  §  731. 


Rights  and  liabilities  of  heirs  and  distributees 
indebted  to  estate,  see  Descent  and  Dis- 
tbibution,  S  80. 

Rights  of  creditors  of  heirs  as  affected  by  in- 
debtedness of  heir  to  estate,  see  Descent  and 
DiSTBIBUTION,   §   156. 

[a]  (Sup.  1891) 

If  an  administrator  has  the  right  to  apply 
an  heir's  share  of  the  surplus  proceeds  of  a 
sale  for  the  payment  of  debts  of  decedent  to  a 
debt  due  from  the  heir  to  the  estate,  he  has 
the  right  in  equity,  in  case  no  sale  is  made,  to 
have  the  interest  of  the  heir  in  the  real  estate 
applied  to  the  payment  of  the  debt.— New  v. 
New,  27  N.  E.  154,  127  Ind.  576. 

[b]  (App.  1906) 

An  administrator  may  retain  out  of  the 
funds  in  his  hands  belonging  to  an  heir  or  lega- 
tee against  whom  he  holds  an  unsatisfied  claim 
or  judgment  an  amount  equal  to  such  claim  or 
judgment.— Weaver  v.  Gray,  37  Ind.  App.  35, 
76  N.  E.  795. 

Fob  Cases  fbom  Otiieb  States, 

See  22  Cent  Dig.  Ex.  &  Ad.  {f  1169-1184. 

§295.  Time  for  deliTerj  or  paymoBt  of 
lesacy. 

Right  to  possession  of  personalty  until  settle- 
ment of  estate,  see  ante,  §  154. 

Time  of  accrual  of  right  to  devise  or  legacy 
under  provisions  of  will,  see  Wills,  |  733. 

[a]      (Sap.  1884) 

Where  a  will  fixes  the  right  to  a  legacy 
and  makes  it  the  duty  of  the  administrator  to 
pay  it,  he  is  not  bound  to  pay  it  until  all  the 
debts  of  the  estate  have  been  paid,  and  he 
may  therefore  rightly  delay  payment,  and  in 
doing  so  does  no  wrong,  and  is  not  liable  to  an 
action.— Fickle  v.  Snepp,  97  Ind.  289,  49  Am. 
Rep.  449. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H 1185-1197. 
See,  also,  18  Cyc  p.  601. 

§  296.  Timo  for  makiiis  distributloa. 

Proceedings  to  compel  partial  distribution  in 
advance  of  time,  see  post,  i  314. 

[a]  (Sup.  1854) 

Rev.  St.  1843,  c  30,  {  351,  does  not  re- 
quire a  postponement  of  the  petition  for  distri- 
bution therein  authorized  till  the  administrator 
shall  voluntarily  proceed  to  finally  settle  the 
estate.— Lilly  v.  Stahl,  5  Ind.  447. 

[b]  (Sap.  1866) 

Unless  the  assets  of  the  estate  exceed  by 
one-third  the  known  debts  and  legacies,,  the 
court  ought  not  to  require  the  administrator  to 
pay  the  funds  in  advance  to  the  distributees,— 
Hayes*  Adm'r  v.  Matlock,  27  Ind.  49. 

[c]  (Sup.  1880) 

An  administrator  cannot  be  compelled  to 
make  distribution  of  the  intestate  estate  until 
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after  tbe  expiration  of  ooe  year  from  the  grant 
of  letters  of  administration.— Fleece  v.  Jones, 
71  Ind.  340. 

[d]      (Sup.  1889) 

Under  Rev.  St.  1881,  |§  2379,  2380,  as 
amended  by  Acts  1883,  p.  158,  §  18,  authorizing 
a  court  to  direct  the  payment  of  a  distributive 
share  before  final  settlement  of  an  estate  on  the 
application  of  a  distributee,  when  it  appears 
that  there  are  one-third  more  assets  than  are 
required  to  pay  the  then  known  claims,  on  the 
filing  of  a  refunding  bond  by  the  distributee, 
such  payment  may  be  directed,  whether  the 
year  allowed  after  the  granting  of  letters  of 
administration  for  the  settlement  has  expired  or 
not,  and  though  there  are  suits  pending  against 
the  administrator  and  assets  uncollected.— 
Chapell  V.  Shuee,  117  Ind.  481,  20  N.  E.  417. 

Under  Rev.  St.  1881,  §§  2370,  2380,  amend- 
ed by  Acts  1883,  p.  158,  §  18,  in  proceedings  to 
secure  payment  of  distributive  shares  before 
final  settlement,  the  value  of  advancements 
made  the  different  distributees  may  be  ascer- 
tained if  necessary  to  a  determination  of  the 
amount  due.— Id. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1185-1198. 
See,  also,  18  Cyc.  pp.  604-608. 


§  290.  Refunding     bond     or     other    in- 
demnity. 

Liability  of  legatee   to   refund  in    absence   of 

bond,  see  post,  §  318. 
Liability  on  bond,  see  post,  {  318. 

[a]  (Sup.  1854) 

It  is  the  duty  of  a  probate  court,  under  Rev. 
St.  1843,  p.  550,  §  360,  when  granting  an  or- 
der to  administrators  to  pay  over  to  distributees 
their  shares  in  an  intestate*s  estate  before  final 
settlement  thereof,  to  direct  such  administrators 
to  require  a  bond,  with  sufficient  surety,  for  the 
return  of  the  money  paid  over  to  the  distribu- 
tees, **whenever  necessary  for  the  payment  of 
debts,"  etc.,  **or  to  equalize  the  shares  among 
those  entitled  thereto."— Tapley  v.  McGee,  6 
Ind.  56. 

[b]  (Sup.  1866) 

It  is  error  to  decree  partial  distribution  or 
payment  of  legacies  without  requiring  the  execu- 
tion of  a  refunding  bond.— Hayes'  Adm'r  v.  Mat- 
lock, 27  Ind.  49. 

[c]  (App.  1893) 

On  a,  partial  distribution  of  the  assets 
of  a  decedent's  estate,  the  court  may  require  a 
refunding  bond  by  the  distributee,  under  the  ex- 
press provision  of  Rev.  St.  1881,  §  2380.— 
Mazelin  v.  Rouyer,  8  Ind.  App.  27,  35  N.  E. 
303. 

For  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1205-1216, 

1218. 
See,  also,  18  Cyc  pp.  611-614. 


§  302.  Mode  and  snffloteaoy  of  paymeBt. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1229-1245. 
See,  also,  18  Cyc  pp.  618-626. 

§  303.  «—  la  seneraL 
U3     (Sup.  1880) 

In  an  action  by  a  surviving  husband  for 
his  deceased  wife's  distributive  share  of  the  es- 
tate of  her  father,  paid  to  the  clerk  of  the 
court  by  the  administrator  at  the  time  of  mak- 
ing his  report,  evidence  that  such  share  was 
paid  to  the  clerk  by  the  administrator  for 
plaintiff  subject  to  a  question  of  advancement 
to  be  thereafter  settled,  and  that  he  was  direct- 
ed by  the  administrator  not  to  pay  the  same 
until  the  question  was  settled,  and  that  the  re- 
port was  approved  without  determining  the 
question  of  advancements,  does  not  entitle 
plaintiff  to  recover,  as  it  fails  to  show  an  abso- 
lute payment  for  the  use  of  plaintiff.— Bryant 
V.  Householder,  71  Ind.  349. 

[b]  (Sup.  1882) 

Under  Rev.  St.  1881,  §  2415,  providing  that 
at  final  settlement,  or  within  two  years  there- 
after, where  proof  of  heirship  or  title  by  will 
is  made  as  to  the  surplus  of  the  estate,  the 
clerk  shall  be  ordered  to  pay  such  surplus  to 
the  persons  entitled  thereto,  the  court  is  not 
required  to  direct  the  payment  of  such  money 
into  the  county  treasury,  and  no  action  will 
lie  to  compel  the  clerk  to  pay  such  surplus  to 
any  persons  other  than  those  proved  to  be  en- 
titled to  it.— State  ex  rel.  Baldwin  v.  Taggart, 
88  Ind.  269. 

[c]  (App.  1906) 

Since  Burns'  Ann.  St.  1901,  §  2557,  au- 
thorizing the  payment  by  an  administrator  of 
money  to  the  clerk  for  distribution,  was  en- 
acted for  the  convenience  of  the  administrator, 
he  cannot  relieve  himself  from  the  obligation 
imposed  by  the  acceptance  of  his  trust  by  mak- 
ing the  payment  to  the  clerk,  and  the  validity 
of  a  subsequent  order  for  distribution  is  unaf- 
fected by  such  payment.  Judgment,  76  N.  E. 
1024,  38  Ind.  App.  33,  affirmed  on  petition  for 
rehearing.— Mefford  v.  Lamkin,  76  N.  E.  1024, 
77  N.  E.  960,  38  Ind.  App.  33. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1229-1242, 

1245. 
See,  also,  18  Cyc.  p.  61& 

{304.  ^—  Legatees  or  distributees  un- 
der disabiUty. 

[a]  (Sap.  1854) 

An  order  of  a  probate  court  directing  an 
administrator  to  pay  the  shares  of  infant  dis- 
tributees in  an  intestate's  estate  to  a  third  per- 
son as  their  agent  or  attorney  is  erroneous. — 
Tapley  v.  McGee,  6  Ind.  56. 

[b]  (Sup.  1860) 

Where  the  minor  heirs  are  made  residuary 
legatees,   and   the  executor  is  directed  to  pay 
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them  their  shares  when  of  age,  the  executor, 
and  not  the  guardian,  holds  their  shares  during 
their  minority.  It  is  not  the  case  of  a  sur- 
plus remaining  for  distribution  after  the  pay- 
ment of  all  legacies.— Branch  v.  Holcraft,  14 
Ind.  237. 

[c]     (Sap.  1878) 

2  Rev.  St  1876,  p.  536,  §  114,  provides  that 
if,  upon  the  final  settlement  of  an  estate,  any 
claim  due  the  estate  shall  remain  uncollected, 
and  any  heir  or  legatee  whose  share  does  not 
exceed  the  amount  will  accept  it  in  part  pay- 
ment of  his  share,  it  may  be  assigned  to  him 
by  the  executor  or  administrator,  and  the  es- 
tate finally  settled.  Held,  that  such  provision 
authorizes  only  an  adult  legatee  or  heir  to  ac- 
cept such  claim,  and  not  the  guardian  of  a 
minor.— Bescher  v.  State  ex  rel.  Hammann,  63 
Ind.  302. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |$  1243, 1244. 
See,  also,  18  Cyc.  pp.  625,  626. 

f  307.  EITeot  of  payment  or  diatributlon. 
[a]  (Sap.  1882) 
The  "delivery"  of  land  of  a  decedent  by 
his  administrators  to  the  guardian  of  decedents 
heirs  has  no  effect  on  the  rights  of  creditors  of 
the  decedent's  estate,  even  though  the  delivery 
is  with  the  assent  and  concurrence  of  the  cred- 
itors.—Baker  V.  Griffitt,  83  Ind.  411. 


Fob  Cases  from  Otheb  States, 
See    22     Cent.     Dig.     Ex.     & 

1251-1256. 
See,  also,  18  Cyc.  pp.  627-629. 


Ad.     §f 


§  308.   Improper  payatent  in  seaeral. 

Liability  of  administrator  for  acts  of  coadmin- 
istrator, see  ante,  §  125. 

[a]     (Sup.  1880) 

An  administrator  who  makes  distribution 
of  the  assets  of  the  estate  before  the  expiration 
of  one  year  from  the  date  of  the  first  letters 
of  administration  on  the  estate  misapplies  the 
money  of  the  estate  in  his  hands,  and  to  that 
extent  commits  a  devastavit  thereof.— Fleece  v. 
Jones,  71  Ind.  340. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.   Bx.  &  Ad.  U  1257, 

1258,  1263,  1263%. 
See,  also,  18  Cyc  pp.  629-631. 

§  309.  Payment  before  order  or  decree. 
[a]      (Sup.  1864) 

The  order  of  the  court  of  common  pleai  di- 
recting the  delivery  of  property  to  a  widow  is 
necessary  to  give  her  title  thereto,— Noblett  ▼. 
IMllinger,  23  Ind.  505. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.  Ex.  &  Ad«   {{   1259, 

1260. 
See,  also,  18  Cyc.  p.  631. 


§310.  Orerpayaaent. 

[a]     (Sup.  1891) 

Where  an  administrator  pays  to  an  heir 
more  than  his  share  of  the  estate  because  he  is 
misled  as  to  the  amount  of  the  assets  on  ac- 
count of  an  excessive  valuation  of  the  deceased*ii 
share  of  the  property  of  a  firm,  as  shown  by 
the  inventory  made  by  the  surviving  partner, 
he  may  recover  the  overpayment  from  the  heir 
by  suit,  since  the  mistake  is  one  of  fact— Stokes 
V.  Goodykoontz,  126  Ind.  535,  26  N.  E.  391. 

Fob  Cases  fbom  Otheb  States, 

See    22    Cent.     Dia.     Ex.     &     Ad.    H 
1264-1266. 

§  313.  Interest  on  lesaetes  and  diatribn- 
tiTO  sliaree. 

Rights  of  legatees  as  to  interest,  see  Wills, 
§  734. 

M     (App.  1910) 

Where  a  distributee  of  an  estate  failed  to 
obtain  his  share  at  once  because  of  his  own 
negligence  in  failing  to  communicate  with  mem- 
bers of  his  family,  and  the  administrator  ad- 
vertised for  him  in  various  newspapers  without 
success,  the  distributee  was  not  entitled  to  in- 
terest on  his  share.— Fletcher  y.  Nicholson,  90 
N.  E.  910. 

Fob  Cases  fbom  Otheb  States, 

See     22    Cent.     Dig.     Ex.     &     Ad.    U 

1271-1273%. 
See,  also,  18  Cyc.  pp.  637-640. 

f  314.  Prooeedinca  for  payaaent  or  dia- 
tribntlon. 

Aider  of  pleading  by  verdict  or  judgment,  see 

Pleading,  §  433. 
Distribution  of  proceeds  of  sale  under  order  of 

court,  see  post,  §  406. 
Exclusive  or  concurrent  jurisdiction   of  court, 

see  CouBTS,  {  472. 
Necessity  for  presentation  as  claim  against  es- 
tate, see  ante,  f  224. 
Proceedings     for     accounting,     see     post,     H 

468-474. 
Right  to  trial  by  jury  in  action  by  widow  to 

receive  distributive  share,  see  Jubt,  |  14. 
Sufficiency  of  findings  by  court,  see  Tbial,  f 

395. 

[a]  (Sup.  1846) 
It  is  no  answer  or  plea  to  a  petition  by 
heirs  for  distribution  that  the  defendant  admin- 
istrator does  not  know  who  the  heirs  of  the 
intestate  are.— Conner  t.  Hawkins,  8  Blackf. 
236. 

Hie  heirs  of  an  intestate  may,  under  the 
act  of  1843,  file  a  petition  in  the  probate  court 
against  the  administrator  for  distribution.— Id. 

On  overruling  objections  to  an  answer  or 
plea  to  a  petition  by  hein  in  the  probate  court 
for  distribution,  the  suit  should  not  be  dis- 
missed, but  the  petitioners  should  be  permit- 
ted to  reply.— Id. 
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[b]  (Sup.  1856) 

On  a  petition  under  Rev.  St.  1843,  c  30, 
art.  14,  to  require  an  administrator  to*  pay  to 
plaintiff  his  distributive  share  of  the  personal 
estate  of  the  intestate,  in  which  the  right  of 
the  plaintiff  to  the  portion  claimed  turned  upon 
the  construction  of  the  statute,  other  persons 
interested  in  a  construction  of  the  statute  ad- 
verse to  that  claimed  by  the  plaintiff  were  not 
necessary  parties.— Henson  v.  Ott,  7  Ind.  512. 

[c]  (Sup.  1866) 

An  application  on  behalf  of  an  infant  by 
his  guardian  to  obtain  an  order  of  court  requir- 
ing the  administrator  of  the  estate  before  final 
settlement  to  advance  to  a  distributee  a  portion 
of  his  share  for  his  support  is  summary,  to  be 
granted  in  the  discretion  of  the  court  and  only 
in  a  clear  case,  and  the  statute  relating  thereto 
does  contemplate  formal  proceedings  thereunder. 
—Hayes*  Adm'r  v.  Matlock,  27  Ind.  49. 

[d]  (Sup.  1884) 

A  petition  for  money  paid  into  court  for  dis- 
tribution on  the  settlement  of  an  estate,  which 
shows  that  the  claimant  is  entitled  thereto, 
should  not  be  stricken  out— Roberts  v.  Huddle- 
ston,  93  Ind.  173. 

[e]  (Svp.  1887) 

It  is  the  duty  of  an  administrator  to  ap- 
peal when  he  has  reasonable  ground  to  believe 
that  the  court  has  erred  in  its  judgment  and  or- 
der of  distribution;  nor  will  the  fact  that  cer- 
tain heirs  were  unnecessarily  made  parties  ap- 
pellant authorize  a  dismissal  of  the  appeal  as 
against  the  administrator.— Ruch  y.  Biery,  110 
Ind.  444,  11  N.  E.  312. 

[f]  (Sap.  1888) 

Jurisdiction  of  the  court  over  the  subject 
of  the  distribution  of  the  surplus  in  the  hands 
of  an  administrator  on  his  final  settlement  is 
acquired  without  a  petition  or  pleading  as  an 
incident  to  the  final  settlement  of  the  account. 
—Jones  v.  Jones,  18  N.  E.  20,  115  Ind.  504. 

[g]  (Sup.  1889) 

Though  a  complaint  by  the  administrator 
and  distributees  of  an  intestate  for  a  distribu- 
tion of  assets  does  not  aver  that  the  latter  was 
domiciled  or  died  possessed  of  property  in,  or 
was  an  inhabitant  of,  the  state,  or  that  admin- 
istration was  granted  in  the  state,  judgment 
for  plaintiffs  will  not  be  arrested  for  that  rea- 
son, as  the  circuit  court  has  general  jurisdiction 
of  the  subject-matter  and  facts  depriving  it  of 
that  jurisdiction  not  appearing  will  be  presumed 
not  to  exist.— Chapell  v.  Shuee,  117  Ind.  481, 
20  N.  E.  417. 

[h]      (Sup.  1895) 

An  order,  made  on  the  hearing  of  a  par- 
tial account,  for  distribution,  or  for  an  allow- 
ance of  a  credit  for  payment,  to  an  heir  or  leg- 
atee, is  not  binding  upon  the  other  heirs  or  leg- 
atees, so  far  as  it  determines  the  right  of  any 
one  to  the  money  as  heir  or  legatee,  when  the 
only  notice  of  the  hearing  is  by  publication  and 


posting,  as  provided  by  Rev.  St.  1881,  f  2390 
(Rev.  St.  1894,  §  2545).— Glessner  v.  Clark,  140 
Ind.  427,  39  N.  E.  544. 

[i]  (Sap.  19(H) 
Under  Bums*  Ann.  St.  1901,  {  2562,  which 
provides  that  when  a  final  settlement  account 
shall  have  been  filed  by  executors  or  adminis- 
trators, and  notice  given  to  heirs,  devisees,  and 
legatees  to  prove  their  claims  to  the  surplus, 
they  shall  appear  before  the  court  and  make 
proof  of  their  heirship  or  other  title  to  the  sur- 
plus, a  petition  filed  by  a  legatee  to  establish 
his  claim  to  the  legacy  need  not  show  that  there 
are  assets  in  the  hands  of  the  executors  appli- 
cable to  its  payment.— Coulter  v.  Bradley,  71 
N.  B.  903,  163  Ind.  311. 

[J]  (Svp.  1905) 
The  report  of  an  administrator,  and  an  ex- 
ception thereto  challenging  the  distribution  on 
the  basis  of  charging  exceptors  with  advance- 
ments, and  as  a  reason  for  the  objection  al- 
leging a  contract  claimed  to  make  consideration 
of  the  advancements  improper,  raise  an  issue, 
putting  exceptors  to  proof  of  existence  of  the 
contract,  without  any  plea  of  non  est  factum 
by  the  administrator.— Spray  v.  Bertram,  74  N. 
E.  502,  165  Ind.  13. 

The  overruling  of  an  exception  to  the  re- 
port of  an  administrator  cannot  be  disturbed 
on  appeal,  in  the  absence  of  the  evidence  as  to 
the  existence  of  the  contract  asserted  by  the 
exception  to  make  the  distribution  improper, 
though  the  alleged  contract  is  in  the  transcript, 
where  the  ruling  may  have  been  on  the  insuffi- 
ciency of  the  evidence  to  establish  the  contract, 
and  not  on  its  effect— Id. 

[k]     (App.  1909) 

An  executor  may  appeal  from  an  alleged 
erroneous  order  of  distribution.— Keener  v. 
Grubb,  89  N.  E.  896. 

For  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1274r-1297. 
See,  also,  18  Cyc  pp.  640-658. 

S  315.  Order  or  deoree  for  diatributioii. 

Appealability  of  judgment  setting  aside  order, 

see  Appeal  and  Error,  {  77. 
Payment  of  legacy  before  order  or  decree,  see 

ante,  §  309. 

[a]  (Sap.  1896) 
An  order,  made  on  the  hearing  of  a  par- 
tial account,  for  distribution,  may  be  set  aside 
on  the  application  of  one  appointed  administra- 
tor as  successor  to  the  administrator,  on  the 
hearing  of  whose  account  the  order  was  grant- 
ed.-<31essner  v.  Clark,  140  Ind.  427,  39  N.  B. 
544. 

For  Cases  from  Other  States, 

See     22     Cent.     Dig.     Ex.    &    Ad.     {§ 
1298-1314;    30   Cent.    Dig.    Judgm.    f 
1067. 
See,  also,  18  Cyc.  pp.  659-66a 
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§318.  Liability  to  refund  om  defleieney 
of  assets. 

On  payment  in  excess  of  distributive  share,  see 
ante,   §  310. 

[a]  (Sup.  1856) 

The  administrators  of  an  estate,  without 
order  of  the  court,  before  the  estate  was  settled, 
voluntarily  paid  the  widow  and  heirs  certain 
sums  from  the  assets.  The  estate  proved  InsuflS* 
cient  to  pay  debts  and  a  compensation  to  the 
administrators,  and  they  brought  an  action 
against  the  widow  and  heirs  to  recover  a  suffi- 
cient amount  of  the  sum  advanced  to  meet  the 
unpaid  debts  and  compensate  themselves.  Held, 
that  the  action  could  not  be  maintained.— Eg- 
bert V.  Rush,  7  Ind.  706. 

[b]  (Sap.  1881) 

The  fact  that  an  executor,  on  paying  a  leg- 
acy, fails  to  take  a  bond  to  refund,  as  required 
by  1  Rev.  St.  1876,  pp.  538,  644,  fS  120,  140, 
does  not  release  the  legatee  or  distributee  from 
liability  to  refund,  when  necessaiy  for  the  pay- 
ment of  debts,  legacies,  or  claims.— Smith  t. 
Smith,  76  Ind.  236. 

[c]  (Sap.  1890) 

A  complaint  averred  that  plaintiff,  as  ad- 
ministrator, paid  into  court  money  belonging  to 
the  estate;  that  he  reported  no  creditors  found; 
that  M.,  as  attorney  for  certain  heirs,  received 
said  sum,  and  paid  it  over  to  the  guardian  of 
the  heirs,  taking  from  him  a  bond  conditioned 
that,  in  case  of  suit  by  any  creditors  of  the  es- 
tate, said  guardian  would  repay  the  amount 
thus  received;  that  suit  was  instituted,  and  all 
former  proceedings  set  aside,  and  said  attor- 
ney was  directed  to  deliver  all  money  and  col- 
laterals to  the  administrator  for  the  benefit  of 
the  creditors;  that  the  bond  given  by  the  guard- 
ian was  turned  over;  and  that  the  amount  for 
which  it  was  given  had  been  demanded,  but 
was  unpaid,  and  was  necessary  to  discharge  the 
indebtedness  of  the  estate.  Held,  that  the  com- 
plaint stated  facts  showing  a  cause  of  action  on 
the  bond.— Chandler  v.  Morrison,  123  Ind.  254, 
23  N.  E.  160. 

Fob  Oases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {{  1319-1326. 

1328-1331. 
See,  also,  18  Cyc.  pp.  670-673. 


Vni.  SALES  AND  COHVETANOES  UN- 
DER ORDER  OF  COURT. 

Application  of  administrator  as  prerequisite  to 
sell  a  specified  mortgage,  see  Mobtgaoes,  § 
414. 

By  foreign  or  ancillary  executor  or  administra- 
tor, see  post,  {  520. 

Property  of  insolvent  estates,  see  post,  f  414. 

Sales  without  order  of  court,  see  ante,  §S 
136-148,  157-168. 


(A)  WHEN  AUTHORIZEa 

i  310.  Natnre  of  reaiody. 

[a]  (Sap.  1891) 
Since  the  common-law  right  of  an  adminis- 
trator to  sell  and  dispose  of  the  personal  prop- 
erty of  his  decedent  does  not  exist  in  Indiana,, 
such  sales  must  be  made  in  the  manner  pre- 
scribed by  statutes  on  the  subject — Citiiens' 
St.  Ry.  Co.  V.  Bobbins,  26  N.  E.  116,  128  Ind. 
449,  12  L.  R.  A.  498,  25  Am.  St  Rep.  445. 

Fob  Gases  from  Other  States, 

See  22  Cent.  Dig.  E2x.  &  Ad.  {  1332. 

S  320.  StAtmtorj  prorisiona. 

[a]  (81IP.185S) 

Rev.  St  1843,  c.  29,  I  27,  relating  to  sales 
by  administrators,  etc.,  is  prospective  in  its 
operation  only.— Babbit  y.  Doe  ex  dem.  Brushy. 

4  Ind.  355. 

[b]  (App.l»07) 

Bums'  Ann.  St  1901,  I  2485  (Rev.  St 
1881,  i  2332),  authorizing  an  administrator  to 
sell  decedent's  real  estate  for  the  payment  of 
debts  when  necessary,  and  Bums'  Ann.  St 
1901,  i  2489  (Rev.  St  1881,  {  2336),  making 
it  necessary  for  the  administrator  before  selling^ 
the  real  estate  to  obtain  an  order  from  the 
court,  are  in  derogation  of  the  common  law 
and  must  be  strictly  followed.— Tippecanoe 
Loan  &  Trast  Co.  v.  Carr,  40  Ind.  App.  125,. 
78  N.  E.  1043. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  i  1332^. 
See,  also,  18  Cyc.  p.  674. 

5  321.  For  purposes  of  admlalstratiom  Im 

SeneraL 

[a]     (Sap.  1882) 

An  administrator  has  no  right  to  sell  real 

estate,  except  where  it  becomes  necessary  to 

restore  to  it  for  the  payment  of  debts  due  from 

the  decedent— Cole  v,  Lafontaine,  84  Ind.  446, 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  1333. 
See,  also,  18  Cyc  p.  675. 

1322.  For  paymeBt  of  debts. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  f{  1334-1342L 
See,  also,  18  Cyc.  pp.  676-684. 

§  323.  —  Necessity  in  seneral. 

[a]  (App.  1904) 

On  proper  application,  the  court  may  au- 
thorize an  administrator  to  sell  any  of  the  real 
estate  of  the  decedent  for  the  payment  of  the 
purchase  money  or  any  valid  lien  thereon. — 
Fry  V.  Lawson,  69  N.  B.  1038,  32  Ind.  App- 
364. 

[b]  (App.  1909) 

Where  a  minor  died  seised  of  certain  real 
estate  which  descended  to  her  insolvent  father, 
her  administrator  was  required  by  Bums*  Ann. 
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St.  1908,  {  2852  et  seq.,  to  sell  as  much  of  the 
real  estate  as  was  necessary  to  discharge  all 
valid  claims  allowed  against  her  estate. — Malt- 
len  T.  Maitlen,  89  N.  R  966. 

Fob  Oases  fboh  Other  States, 

See    22    Cent.     Dia.     Ex.    &    Ad.    {$ 

1334-1336,  1342. 
See,  also,  18  Cyc.  p.  676. 

S  324.  —  Existence     and     Talidtty     of 
debts. 

U]     (Sup.  1882) 

It  is  a  sufficient  objection  to  an  adminis- 
trator's petition  for  leave  to  sell  land  to  pay 
debts  that  the  debts  to  be  paid  from  the  pro- 
ceeds of  the  sale  are  fraudulent— Hunter  t. 
French,  86  Ind.  320. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  {{  1337, 

1338,  1342. 
See,  also,  18  Cyc.  p.  680. 

f  325.  «—  lasiiAeiemey  of  personalty. 

[a]  (Sap.  1850) 

Where  the  administrator  wastes  the  per- 
sonalty, and  he  and  his  sureties  are  insolvent, 
real  estate  may  be  sold  for  the  payment  of 
debts.— Nettleton  v.  Dixon,  2  Ind.  446. 

[b]  (Sup.  1868) 

Real  estate  cannot  be  sold  by  an  adminis- 
trator unless  the  personal  estate  is  insufficient 
to  pay  the  liabilities,  and  ordinarily  only  so 
much  as  is  necessary  for  that  purpose.— New- 
comer V.  Wallace,  30  Ind.  216. 

[c]  A  license  to  sell  real  estate  will  be  granted 
if  the  personalty  is  insufficient  for  the  payment 
of  the  debts.— (Sup.  1874)  Hunsucker  v.  Smith, 
49  Ind.  114;  (1881)  Bennett  v.  Gaddis,  79  Ind. 
347;  (1891)  Falley  v.  Gribling,  128  Ind.  110, 
26  N.  E.  794. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H 1339-1341. 
See,  also,  18  Cyc.  p.  681. 


$326. 


or  dis- 


For  payment  of  lesaotes 
tribntion. 

Property  subject  to  sale  for  payment,  see  post, 
f  327. 

[a]  (Sap.  1892) 

Where  legacies  are  made  a  charge  on  the 
real  estate  of  the  testator,  it  is  the  duty  of 
testator's  personal  representative  to  sell  the 
real  estate  to  pay  them  when  the  personal  prop- 
erty is  insufficient.— American  Cannel  Coal  Co. 
V.  Clemens,  31  N.  E.  786,  132  Ind.  163. 

[b]  (App.  1905) 

Under  Bums'  Ann.  St.  1901,  §  2424,  en- 
titling the  widow  to  select  articles  named  in 
the  appraisement,  not  exceeding  $500  in  value, 
and  providing  that,  if  she  fails  to  select  any 
part  of  such  articles,  she  shall  be  paid  the 
amount  of  the  deficiency  in  cash,  and  that,  if 


the  personal  estate  Is  insufficient  to  pay  that 
amount,  the  deficit  shall  constitute  a  lien  upon 
the  real  estate,  to  be  enforced  by  sale  upon 
petition  of  the  administrator,  it  was  the  duty 
of  an  administrator  who  knew  of  the  selection 
of  inventoried  articles  by  the  widow  amounting 
to  much  less  than  $500,  and  that  the  personal 
property  was  not  sufficient  to  pay  her  the  bal- 
ance, to  petition  for  a  sale  of  the  real  estate 
before  seeking  final  settlement  of  the  estate.— 
Rush  V.  Kelley,  73  N.  E.  130,  34  Ind.  App.  449. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  i  1343. 
See,  also,  18  Cyc  pp.  684,  685. 

§  327.  Elfeot  of  testamentary  provisions. 
[a]  (Sup.  1877) 
Testator,  who  left  no  parent  or  child,  gave 
to  his  wife  absolutely  all  his  personalty,  and 
also  certain  real  estate  during  her  life,  and  di- 
rected that  after  her  death  his  executors  should 
sell  the  realty  and  divide  the  proceeds  in  speci- 
fied portions  among  certain  legatees  named. 
Held,  that  during  her  life  no  part  of  such  real 
estate  could  be  sold  by  the  executor  for  the 
payment  of  such  legacies,  though  the  personal- 
ty was  insufficient  to  pay  them.— Dale  v.  Bart- 
ley,  58  Ind.  101. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  i  1344. 
See,  also,  18  Cyc.  pp.  685,  1352. 

§  328.   Persons  entitled  to  apply. 

[a]  Acts  of  an  executor  which  might  estop 
him  personally  to  procure  the  sale  of  his  testa- 
tor*s  land  to  pay  debts  will  not  estop  him  to 
maintain  a  petition  for  that  purpose  where  the 
rights  of  creditors  are  concerned,  and  they  could 
maintain  such  a  petition.  Rev.  St.  1876,  p. 
523,  S  7&— (Sup.  1881)  Moncrief  v.  Moncrief, 
73  Ind.  587;  (1900)  Moore  v.  Moore,  155  Ind. 
261,  57  N.  E.  242. 

•    [b]      (Sup.  1881) 

It  is  the  duty  of  an  executor  to  apply  of 
his  own  motion  for  an  order  for  the  sale  of 
land  to  pay  debts  when  necessary,  and  the 
court  may  order  such  a  sale  on  the  executor's 
petition  whenever  it  would  be  ordered  on  peti- 
tion of  creditors.— Moncrief  v.  Moncrief,  73 
Ind.  587. 

[c]     (Sup.  1881) 

The  right  to  subject  the  lands  of  a  dece- 
dent to  sale  for  the  payment  of  debts  is  prop- 
erly asserted  through  the  medium  of  an  admin- 
istrator.- Bennett  v.  Gaddis,  79  Ind.  347. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  1345-1349. 
See,  also,  18  Cyc.  pp.  686-689. 

§329.  Property  or  interests   snbjeet  to 
disposal. 

Assets  for  payment  of  debts,  see  ante,  {{  38-72. 
Effect  of  election  by  widow  to  take  under  will, 
see  Wills,  §  800. 
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Effect  of  testamentary  provisions,  see  ante,  { 

327. 
Property  available    for   i>ayment   of  debts   in 

general,  see  ante,  »  270-272. 

[a]  Land  which  the  heir  was  conveyed  may 
be  sold  to  pay  debts— (Sup.  1877)  Weakley  v. 
Conradt,  56  Ind.  430;  (1889)  Smith  v.  Gor- 
ham,  119  Ind.  436,  21  N.  B.  1096. 

[b]  An  administrator  cannot,  by  consenting  to 
the  sale  of  land  by  the  heir,  devest  the  cred- 
itor of  his  right  to  have  his  debt  made  out  of 
such  land,  though  it  might  create  an  estoppel 
against  him,  if  the  right  of  creditors  were  not 
affected.— (Sup.  1881)  Moncrief  v.  Moncrief,  73 
Ind.  587,  overruling  Pell  v.  Farquar  (1834)  3 
Blackf.  331;  (1882)  Cole  v.  Lafontaine,  84  Ind. 
446;  (1900)  Moore  v.  Moore,  57  N.  E.  242, 
155  Ind.  261. 

[G]     (Sap.  1882) 

An  administrator  had  assets  sufficient  to 
pay  the  debts  of  his  intestate.  With  the  as- 
sent of  the  creditors,  the  administrator  con- 
veyed the  real  estate  to  an  heir,  whose  guard- 
ian sold  it  under  an  order  of  court,  and  it 'came 
to  the  hands  of  a  purchaser  for  value.  Held, 
that  it  was  liable  to  be  sold  for  the  payment 
of  the  intestate's  debts  at  the  instance  of  an 
administrator  de  bonis  non.— Baker  v.  GriflBtt, 
83  Ind.  411. 

[d]  (Sup.  1882) 

An  action  by  an  administrator  to  sell 
lands  bought  with  decedent's  money,  and,  for 
the  purpose  of  defrauding  decedent's  creditors, 
deeded  to  another,  is  within  Rev.  St  §§  2333, 
2334.  providing  that  an  administrator  may, 
.within  five  years,  apply  to  sell  land  transferred 
by  decedent  with  intent  to  defraud  his  cred- 
itors.—Bushnell  V.  Bushnell,  88  Ind.  403. 

[e]  (Sup.  1883) 

Since  a  purchaser  of  a, decedent's  real  es- 
tate, sold  under  order  of  the  orphans'  court, 
takes  only  such  title  as  the  decedent  had  at 
the  ;time  of  death,  a  petition  for  the  sale  of 
lands  fraudulently  conveyed  by  decedent  will 
not   be  allowed.— Bottorff   v.   Covert,  90   Ind. 

5oa 

[f]  (Sap.  1884) 

A  widow's  lone-third  interest  in  the  real  es- 
tate of  her  husband  descends  to  her  free  from 
the  claims  of  creditors,  and  is  not  liable  to  be 
made  assets  for; the  payment  of  his  debts,  and 
hence  his  administrator  has  no  authority  or 
power,  and  can  acquire  none,  to  make  a  con- 
veyance or  sale  of  such  i interest.— Nutter  ▼. 
Hawkins,  93  Ind.  260. 

[g]  (Sap.  1884) 

The  interest  of  a  widow  in  the  land  of  her 
deceased  husband  cannot  be  ordered  sold  to  pay 
the  debts  of  the  estate.— Pepper  v.  Zahnsinger, 
94  Ind.  88. 

[h]      (Sap.  1886) 

In  no  case  can  the  court  for. the  purpose  of 
paying  debts  against  a  decedent's  estate  order 


the  sale  of  the  portion  of  the  real  estate  which 
the  widow  owns  by  reason  of  her  marital  rights. 
—Hutchinson  v.  Lemcke,  8  N.  E.  71,  107  Ind. 
121. 

[i]  (Sap.  1891) 
Under  Act  March  11,  1889  (Elliot,  Supp.  f 
423),  amending  Rev.  St.  1881,  $  2487,  provid- 
ing that  if  a  man  marry  a  second  wife  and  has 
by  her  no  children,  but  has  children  alive  by 
a  former  wife,  the  interest  of  .such  second  wife 
in  the  lands  of  the  decedent  shall  only  be  a 
life  estate,  and  the  fee  shall,  at  the  death  of 
the  husband,  vest  in  the  children  subject  only 
to  the  life  estate  of  the  widow,  the, fee  simple 
to  the  portion  in  which  the  widow  took  a  life 
estate  was  not  subject  to  sale  by  the  adminis- 
trator to  make  assets  for  the  payment  of  debts, 
but  belong  to  the  children  of  the  deceased  by 
the  prior  .marriage.— Windell  v.  Trotter,  26 
N.  E.  823,  127  Ind.  332. 

[J]     (Sap.  1893) 

Where,  after  the  order  and  before  the 
sale,  the  widow  had  married  a  second  husband^ 
and  all  power  of  alienation  of  her  interest  in 
the  lands  was  thereby  suspended  under  Rev.  St. 
1881,  §  2484,  providing  that  a  widow  who  shall 
marry  a  second  time  holding  real  estate  by  a 
previous  marriage,  with  issue  alive  by  such 
marriage,  cannot,  during  such  second, coverture, 
with  or  without  the  consent  of  her  husband, 
alienate  such  real  estate,  the  court  had  no  ja- 
risdiction,  though  ,she  was  a  party  to  the  pro- 
ceeding to  order  the  sale  of  the  widow's  in- 
terest for  the  payment  of  debts.— Irey  v.  Mater, 
33  N.  E.  1018,  134  Ind.  23a 

[k]     (App.  1895) 

Personal  property  which  came  to  the  In- 
testate by  gift,  devise,  or  descent  under  the 
statute  may  be; taken  to  pay  debts  in  order  to 
save  ancestral  real  estate  for  another  line  of 
heirs,  or  to  save  nonancestral  real  estate. — 
Rountree  v.  Pursell,  39  N.  E.  747,  11  Ind. 
App.  522. 

[1]  (Svp.  1898) 
The  failure  of  an  administrator  to  redeem 
property  sold  under, execution  sale,  and  the  re- 
demption thereof  by  one  who  had  no  power  to 
redeem,  does  not  preclude  said  administrator 
from  obtaining  an  order  to  sell  such  property 
to  pay  the  debts  of  his  decedent.— Jarrell  t. 
Brubaker.  49  N.  E.  1050,  150  Ind.  260. 

[m]     (Sap.  1909) 

A  mother,  who  had  inherited  from  her  hus- 
band an  undivided  one-third  of  a  farm  in  fee 
simple,  contracted  with  her  children  and  grand- 
children, who  had  inherited  an  undivided  two- 
thirds  of  the  farm,  the  children  to  give  the 
mother  their  interest  during  her  life,  or  as  long 
as  she  remained  a  widow,  she  to  have  the  prof- 
its for  her  support  and  the  improvement  of  the 
farm,  and  to  pay  all  demands  that  might  come 
against  the  estate,  taxes,  etc.,  and  at  her  death 
or  remarriage,  the  farm,  together  with  its  ap- 
purtenances, was  to  "revert"  to  the. legal  heirs 
equally.    Held,  that  inasmuch  as  the  two-thirds 
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interest  of  the  children  and  grandchildren  was 
theirs  in  fee  simple,. subject  to  the  mother's  life 
interest  under  the  contract,  the  word  "revert," 
if  used  solely  in  connection  with  that  portion, 
would  be  unnecessary,  and  the  parties*  inten- 
tion was  that  the  farm  as  a  whole  should  re- 
vert to  the  legal  heirs  equally,  the  word  "re- 
vert" being  used  in  the  sense  of  "go"  or  "pass," 
and  hence  the  mother's  one-third  interest  could 
not  after  her  death  be  sold  to  pay  debts  of  her 
estate.— Wamim  v.  White,  171  Ind.  574,  86 
N.  B.  959. 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.   Ex.   &  Ad.   §§  1052, 
1059,   1342,  1350-1364;    25  Cent.  Dig. 
Home,  H  255,  256. 
See,  also,  18  Cyc.  pp.  690-696. 

1330.  Amount  to  be  sold  or  otherwise 
disposed  of. 

[a]  (Sap.  1848) 

A  decree  on  an  administrator's  applica- 
tion to  sell  real  estate  to  pay  debts  should  be 
limited  to  so  much  as  ^vill  satisfy  the  valid 
debts.— Black  v.  Meek,  1  Ind.  180,  Smith,  131. 

On  the  petition  of  an  administrator  for 
the  sale  of  real  estate  for  the  payment  of 
debts,  the  court  should  not  order  the  sale  of 
more  than  is  suflScient  for  the  payment  of 
the  debts,  unless  the  residue  of  the  land  would 
be  greatly  injured  by  said  sale. — Id. 

By  Rev.  St.  c.  30,  in  case  a  sale  of  a  part 
of  the  real  estate  of  a  decedent  becomes  neces- 
sary for  the  payment  of  debts,  it  is  provided 
that  the  probate  court  may  order  a  sale  of  the 
whole  of  the  real  estate,  where  it  appears 
that  a  sale  of  a  part  would  greatly  injure  the 
residue. — Id. 

[b]  (Sup.  1868) 

Only  so  much  land  as  is  necessary  for  pay- 
ment of  debts  should,  ordinarily,  be  sold.— 
Newcomer  v.  Wallace,  30  Ind.  216. 

[c]  (Sup.  1890) 

An  administrator  has  no  right  to  an  or- 
der for  the  sale  of  an  account  of  the  decedent's 
property  in  excess  of  the  necessary  amount  to 
pay  decedent's  debts.— Fralich  v.  Moore,  24  N. 
E.  232,  123  Ind.  75. 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  S§  1365, 

1366. 
See,  also,  18  Cyc  p.  697. 

i  331.   Payment   or  seenrity   to   prevent 
disposal  of  property, 

(a]     (Svp.  1903) 

The  requirements  of  Bums*  Rev.  St  1901, 
f  2527  (Rev.  St.  1881,  §  2371;  Horner's  Rev. 
St.  1901,  t§  2371),  providing  that  an  order  for 
sale  of  a  decedent's  real  estate  shall  not  be 
granted  if  any  person  interested  in  the  estate 
shall  give  bond  for  all  liabilities  of  the  estate, 
are  not  met  by  an  offer,  in  a  pleading,  of  judg- 


ment that  the  pleader  give  such  a  bond.— Davis 
V.  Kendall,  68  N.  E.  894,  161  Ind.  412. 

An  offer  in  a  pleading  to  pay  the  persona) 
debts  of  a  decedent  is  not  equivalent  to  the 
payment  of  all  the  debts  and  cost  of  adminis- 
tration of  the  estate,  and  is  insufficient  to  pre- 
vent a  sale  of  the  real  estate  to  pay  the  debts. 
-Id. 

An  offer  in  a  pleading  to  pay  the  debts  of 
a  decedent's  estate,  made  before  the  time  for 
filing  claims  has  expired  or  the  total  indebted- 
ness determined,  is  insufficient  to  prevent  the 
sale  of  the  real  estate  to  pay  the  debts.— Id. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  {§  1367, 

1368. 
See,  also,  18  Cyc.  p.  698. 

(B)  APPLICATION  AND  ORDER. 

Appealability  of  order,  see  Appeal  and  Ebbor, 

§  69. 
Records  as  notice  to  subsequent  purchasers,  see 

Vendor  and  Purchaser,  §  231. 

§  332.  Form  of  prooeedlns. 

[a]  (Sup.  1869) 

An  application  to  sell  lands  in  the  course 
of  administration  stands  upon  the  footing  of 
an  ordinary  adversary  judicial  proceeding  in 
a  court  of  superior  jurisdiction. — Spaulding  v. 
Baldwin,  31  Ind.  376. 

[b]  (Sup.  1879) 

A  proceeding  by  an  administrator  to  sell 
real  estate  to  pay  debts  is  not  a  civil  action, 
but  is  governed  throughout  the  entire  proceed- 
ing, as  to  the  procedure  in  instituting  and 
prosecuting  it  to  final  decree  and  appealing 
therefrom,  by  the  statutory  provisions  exclu- 
sively applicable  thereto.— Seward  v.  Clark,  67 
Ind.  289. 

[c]  (App.  1905) 

A  sale  of  real  estate  by  an  administrator 
under  an  order  and  decree  of  court  is  a  judicial 
sale.-Pierce  v.  Vansell,  74  N.  E.  554,  35  Ind. 
App.  525. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  1369-1371. 
See,  also,  18  Cyc.  pp.  699,  700. 


§333.  Jurisdiotioii. 

Eixclusive     or     concurrent     jurisdiction,     see 
CouBTS,  {  475. 

[a]  The  court  issuing  letters  of  administra- 
tion upon  the  estate  of  a  decedent  has  exclusive 
jurisdiction  of  a  petition  for  the  sale  of  the  de- 
cedent*s  real  estate  to  pay  debts,  no  matter  in 
what  county  the  same  may  be  situated. — (Sup. 
1860)  Ex  parte  Shockley,  14  Ind.  413;  (1886) 
Vail  V.  Rinehart,  105  Ind.  6,  4  N.  E.  218. 


TMs  IHsest  Is  oompiled  on  the  Kej-Nnmber  Sjstem.    For  esplanation,  see  paso  lit.  ^ 


S  33S       EXECUTORS  AND  ADMINISTRATORS.  VIII  (B).        Wind.  D!g.-Page 918'       |  334 


[b]  (Sap.  1865) 

The  jurisdiction  of  the  court  of  common 
pleas  of  the  county  where  letters  of  adminis- 
tration have  been  granted  of  an  application  by 
the  administrator  to  sell  real  estate  situated  in 
another  county  is  not  exclusive. — Williamson  v. 
Miles,  25  Ind.  55. 

Proceedings  by  an  administrator  for  the 
sale  of  real  estate  were  instituted  in  the  court 
of  common  pleas  of  the  county  in  which  the 
land  was  situated,  the  heirs  of  the  deceased  be- 
ing residents  of  that  county.  Heldf  that  the 
court  had  jurisdiction  of  the  subject-matter  of 
the  suit  and  of  the  persons  of  the  heirs,  though 
administration  had  been  granted  in  another 
county.— Id. 

[c]  (Sup.  1883) 

In  a  proceeding  to  subject  lands  of  a  dece- 
dent to  the  payment  of  his  debts,  the  court  of 
common  pleas  had  jurisdiction  to  try  the  ques- 
tion of  title.— Lantz  v.  Maffett,  26  N.  E.  195, 
102  Ind.  23. 

[d]  (Sup.  1885) 

The  sale  of  real  estate  by  an  administrator 
la  provided  for  and  regulated  exclusively  by 
the  act  for  the  settlement  of  decedent's  estates. 
The  Civil  Code  makes  no  provision  for  such 
proceedings,  and  they  are  not  within  the  ordi- 
nary common-law  jurisdiction  of  the  circuit 
court.— Rinehart  v.  Vail,  2  N.  E.  330,  103  Ind. 
159. 

[e]  (Sap.  1887) 

Where  the  record  of  a  proceeding  for  the 
sale  of  land  and  for  the  payment  of  debts  of  a 
testator  was  silent  as  to  whether  notice  was 
given  to  testator's  daughter  thereof,  it  would 
be  presumed  in  support  of  the  jurisdiction  of 
the  court  that  notice  was  given,  and  that  she 
was  therefore  bound  by  the  proceedings.— Sims 
V.  Gay,  9  N.  E.  120,  109  Ind.  501. 

[f]  (Svp.  1889) 
A  husband  and  wife  joined  in  a  mortgage 
conveying  certain  real  estate  owned  by  the  hus- 
band to  secure  debts.  The  husband  subse- 
quently, died,  leaving  his  widow  and  children  as 
flurviving  heirs,  and  leaving  the  debts  secured 
by  such  mortgage  unpaid.  The  administrators 
of  the  estate  applied  to  the  proper  probate  court 
for  an  order  to  sell  the  mortgaged  real  estate 
for  the  purpose  of  having  assets  to  pay  debts 
secured  by  the  mortgage.  The  widow  appeared, 
waived  the  publication,  and  posting  notice  re- 
quired by  statute,  and  assented  to  the  sale  of 
the  whole  real  estate  on  an  alleged  agreement 
that  two-thirds  of  the  proceeds  should  be  ap- 
plied to  the  payment  of  the  mortgage  debt  and 
one-third  paid  to  her.  The  land  was  sold  in 
pursuance  of  the  order,  and  the  administra- 
tors conveyed  the  whole  of  the  several  tracts 
to  the  purchaser  who  went  into  possession  un- 
der his  deed.  Held,  that  the  order  of  sale  made 
by  the  probate  court  was  beyond  its  jurisdic- 
tion and  void,  as  merely  signing  a  paper  in 
which  she  manifested  her  assent  to  an  order, 
for  the  sale  of  the  whole  of  the  several  tracts, 


including  her  interest,  would  not  confer  juris- 
diction over  the  subject-matter  on  the  court, 
nor  would  that  without  more  constitute  the  ad- 
ministrators her  agents  to  convey  her  title.— 
Roberts  v.  Lindley,  22  N.  E.  967,  121  Ind.  56. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  1372-1375. 
See,  also,  18  Cyc.  p.  700. 

§  334.  Time  for  appliomtioii. 

[a]  (Sap.  I860) 

A  petition  by  A.,  as> administrator  de  bonis 
non  of  B.,  alleged  that  not  more  than  $100 
could  be  obtained  from  the  personal  estate, 
and  gave  a  statement  of  the  debts.  It  also  al- 
leged that  the  intestate  died  seised  of  certain 
real  estate,  leaving  C.  his  only  heir  at  law,  and 
prayed  that  C.  should  show  cause  why  said 
real  estate  should  not  be  sold  to  pay  the  debts. 
Defendant  pleaded  that,  as  to  the  accounts  of 
certain  creditors  mentioned  in  the  petition, 
the  land  ought  not  to  be  sold,  because  said 
accounts  accrued  more  than  six  years  before 
the  filing  of  the  petition.  Held,  the  fact  that 
the  accounts  accrued  more  than  six  years  be- 
fore the  filing  of  the  petition  did  not  show  lach- 
es on  the  part  of  the  creditors.— Nettleton  v. 
Dixon,  2  Ind.  446. 

[b]  (Sap.  1882) 

The  allowance  of  a  claim  against  a  dece- 
dent's estate  creates  a  prfma  facie  case  against 
the  heirs;  and  hence,  in  a  proceeding  to  sell 
land  for  satisfaction  of  such  a  claim,  an  an- 
swer by  the  heirs  alleging  that  the  claim  did 
not  accrue  within  six  years  next  preceding  its 
filing  was  insufficient  because  failing  to  show 
that  the  claim  did  not  arise  upon  some  cause 
of  action,  not  barred  in  six  years.— Cole  v.  La- 
fontaine,  84  Ind.  446. 

[c]  (Sap.  1887) 

Rev.  St.  1881,  S  294,  relating  to  limita- 
tions of  actions,  applies  to  a  proceeding  by  an 
administrator  de  bonis  non  for  the  sale  of  the 
decedents  real  estate  to  pay  debts,  and  bars  it 
after  the  expiration  of  15  years  from  the  time 
the  cause  of  action  accrued;  but  where  the 
claim,  to  pay  which  the  property  has  to  be 
sold,  is  litigated,  and  there  are  no  other  claims 
unpaid,  so  that  it  cannot  be  known  that  any 
real  estate  will  have  to  be  sold,  the  statute  will 
not  begin  to  run  until  the  final  allowance  of 
such  claim.— 8cberer  v.  Ingerman,  110  Ind. 
428,  11  N.  E.  8,  12  N.  E.  304. 

A  claim  against  the  estate  of  a  decedent 
was  filed  in  18B8,  and  allowed  by  the  judgment 
of  the  court  in  1869.  The  judgment  was  re- 
versed by  the  Supreme  Court  and  the  claim 
again  allowed  by  the  court  below  in  1872. 
Held,  that  the  cause  of  action  did  not  accrue 
until  the  final  allowance  of  the  claim  in  1<^» 
and  hence  an  application  filed  in  1886,  askinir 
for  the  sale  of  real  estate  to  make  assets  with 
which  to  pay  the  claim  was  not  barred  by  lim- 
itations.— Id. 
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[d]      (Sup.  1897) 

Under  Burns'  Rev.  St.  1894.  {  2487  (Rev. 
St.  1881,  $  2334),  providing  that  no  proceed- 
ing by  an  executor  or  administrator  to  sell  any 
lands  fraudulently  conveyed  shall  be  maintain- 
ed unless  it  is  instituted  within  five  years  after 
the  death  of  the  testator,  where  it  appeared 
from  the  complaint  that  the  intestate  had  been 
dead  eight  years  when  the  remedy  was  sought 
and  there  being  no  exception  to  the  requirement 
that  it  should  have  been  sought  within  five 
years,  the  administrator  could  not  attack  the 
conveyance.— Oalentine  v.  Brubaker,  46  N.  E. 
D03,  147  Ind.  458. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {§  1376-1378. 
See,  also,  18  Cyc.  pp.  704-707;    note,  26 
Am.  St.  Rep.  22. 


1335.  Parties. 

[a]  (Sup.  1847) 

In  a  proceeding  in  a  probate  court  to  sell 
the  land  of  a  deceased  person  for  the  payment 
of  the  debts  of  his  estate,  the  heirs  are  neces- 
sary parties.— Sherry  v.  Denn  ex  dem.  State 
Bank  of  Indiana,  8  Blackf.  542. 

[b]  (Sap.  1864) 

It  is  error  to  decree  a  sale  of  the  land  of 
a  decedent  without  the  previous  appointment 
of  a  guardian  ad  litem  for  the  infant  heirs.— 
Timmons  v.  Timmons,  6  Ind.  8. 

[c]  (Sap.  1879) 

A  sale  of  the  whole  of  the  decedent's  real 
estate  to  pay  his  debts,  made  under  order  of  a 
court,  to  the  proceedings  in  which  decedent's 
widow  was  not  a  party,  passes  to  the  purchas- 
er no  interest  in  her  one-third.— Kent  v.  Tag- 
gart,  68  Ind.  163. 

[d]  (Sap.  1881) 

Where  a  special  act  authorized  the  probate 
court  of  a  certain  county,  on  petition  by  cer- 
tain heirs,  to  order  a  sale  of  the  real  estate  of 
a  decedent,  the  children  of  such  heirs,  in  the 
absence  of  any  statutory  requirement,  were  nei- 
ther proper  nor  necessary  parties  to  the  pro- 
ceedings for  the  sale  of  the  land.— Davidson  v. 
Koehler,  76  Ind.  398. 

[e]  (Sap.  1892) 

Where  the  court  having  jurisdiction  of  an 
administrator  had  ordered  the  sale  of  his  in- 
testate's land,  and  the  administrator's  interest 
in  the  land  as  heir  of  his  intestate  having  de- 
scended to  his  minor  heirs  on  his  death,  they 
took  subject  to  the  order  to  sell  it;  and  the 
judgment  confirming  the  sale,  thereafter  made, 
was  not  void  as  to  them,  though  they  were  not 
made  parties.— Palmerton  v.  Hoop,  131  Ind.  23, 
80  N.  B.  874. 

[f]     (Sap.  1898) 

Under  Bums'  Rev.  St  1894,  i  2491  (Rev. 

St  1881,  I  2338),  declaring  who  are  necessary 

parties  to  an  administrator's  sale  to  pay  debts, 

the  widow  and  heirs  of  the  deceased  are  neces- 


sary defendants;  and  in  a  proceeding  to  sell 
the  land  of  an  intestate  to  pay  debts,  where  the 
widow  of  a  deceased  son  and  heir  is  made  a 
party,  it  is  unnecessary,  to  the  validity  of  the 
sale,  that  she  should  also  be  made  a  party  as 
administratrix  of  her  husband's  estate.— Wood 
V.  Wood,  50  N.  E.  573.  150  Ind.  600. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  S{  137^1384. 
See,  also,  18  Cyc.  pp.  708-712. 

§  336.  Petition  or  other  applloatton. 

Waiver  of  notice  and  consent  to  sale,  see  post, 
1337. 

[a]  (Sap.  1848) 

The  petition  of  an  administrator  to  the 
probate  court  for  an  order  to  sell  real  estate  of 
the  intestate  to  pay  debts  need  not  contain  a 
particular  description  of  each  of  the  debts;  a 
statement  in  such  case  of  the  aggregate  amount 
of  the  debts  being  sufficient — Collins  v.  Fams- 
worth,  8  Blackf.  575. 

[b]  (Sap.  1853) 

The  petition  of  an  administrator  to  sell 
lands  for  the  payment  of  debts,  described  the 
land  as  follows:  '^Southeast  quarter  of  sect. 
19,  T.  12 :  9"— and  did  not  state  the  county  or 
state  in  which  the  land  was  situated.  Held, 
that  the  description  was  insufficient- Weed  v. 
Edmonds,  4  Ind.  468. 

The  rule  in  equity  that  the  case  made  must 
be  consistent  with  the  bill  applies  to  a  petition 
by  an  administrator  to  sell  lands  for  the  pay- 
ment of  debts.— Id. 

The  verification  by  an  administrator  of  a 
petition  to  sell  land  for  the  payment  of  debts, 
as  required  by  Rev.  St  1843,  will  be  presumed 
to  be  waived  by  a  party  who  appears  and  con- 
tests the  petition.— Id. 

[c]  (Sap.  1S61) 

Under  Rev.  St  1843,  p.  527,  requiring 
that  an  administrator's  petition  for  leave  to 
sell  real  estate  shall  be  presented  to  the  court, 
and  that  the  court  shall  make  the  order  of 
sale  while  in  session,  a  petition  may  be  filed 
in  vacation.— Shepherd  v.  Fisher,  17  Ind.  229. 

[d]  (Sap.  1863) 

Rev.  St.  1843,  p.  458,  {§  27,  28,  provide 
that  an  administrator's  sale  shall  not  be  avoid- 
ed on  account  of  irregularity,  where  it  appears 
that  it  was  directed  by  a  court  of  competent 
jurisdiction,  that  the  administrator  took  oath 
and  gave  bond,  that  notice  was  given,  and  that 
the  premises  were  sold,  and  held  by  the  pur- 
chaser in  good  faith.  Heldt  that  a  sale  would 
not  be  avoided  where  the  petition  for  the  sale 
of  the  land  was  filed  by  the  administrator  be- 
fore his  appointment— Rice  v.  Cleghorn,  21 
Ind.  80. 

[e]  (Sap.  1871) 

Under  2  Gav.  &  H.  St  p.  606,  i  75,  re- 
quiring that  an  executor's  petition  for  leave  to 
sell  real  estate  shall  show  the  amount  of  per- 
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sonal  property  in  bis  hands,  the  known  debts 
of  the  estate,  the  insufficiency  of  personalty  to 
pay  them,  the  description  of  the  lands  neces- 
sary to  be  sold  to  pay  the  debts,  the  title  of 
decedent  in  snch  lands,  the  value  thereof,  and 
the  names  and  age  of  the  heirs,  devisees,  and 
legatees,  a  petition  which  does  not  show  the 
names  and  ages  of  the  heirs,  legatees,  and  dev- 
isees is  defective.— Rapp  v.  Matthias,  35  Ind. 
332. 

Under  2  Gav.  &  H.  St.  p.  500,  §  75,  re- 
quiring that  an  executor's  petition  for  leave  to 
sell  real  estate  shall  show  the  amount  of  per- 
sonal property  in  his  hands,  the  known  debts 
of  the  estate,  the  insufficiency  of  personalty 
to  pay  them,  the  description  of  the  lands  nec- 
essary to  be  sold  to  pay  the  debts,  the  title  of 
decedent  in  such  lands,  the  value  thereof,  and 
the  names  and  age  of  the  heirs,  legatees,  and 
devisees,  a  petition  which  does  not  show  the 
amount  of  the  personal  property  in  the  execu- 
tor's hands,  the  amount  of  debts  against  the 
estate,  and  the  insufficiency  of  personalty  is 
defective. — Id. 

Under  2  Gav.  &  H.  St.  p.  506,  $  75,  re- 
quiring that  an  executor's  petition  for  leave 
to  sell  real  estate  shall  show  the  amount  of 
personal  property  in  his  hands,  the  known 
debts  of  the  estate,  the  insufficiency  of  person- 
alty to  pay  them,  the  description  of  the  lands 
necessary  to  be  sold  to  pay  the  debts,  the  ti- 
tle of  decedent  in  such  lands,  and  the  value 
thereof,  and  the  names  and  age  of  the  heirs, 
legatees,  and  devisees,  a  petition  which  does 
not  give  the  description  of  the  real  estate  nec- 
essary to  be  sold  is  defective.— Id. 

[f]  (Sup.  1878) 

Under  2  Rev.  St.  1876,  p.  523,  it  is  not 
necessary  that  the  petition  by  a  creditor  for 
the  sale  of  the  real  estate  of  a  deceased  person 
to  pay  debts  should  allege  that  the  executor 
or  administrator  has  refused  to  act  in  the  mat- 
ter.- Whisnand  v.  Small,  65  Ind.  120. 

[g]  (Sup.  1880) 

Where  real  estate  belonging  in  fee  to  a 
decedent  was  situated  in  the  county  in  which 
he  died  in  1861,  and  in  which  letters  of  admin- 
istration on  his  estate  and  letters  of  guardian- 
ship were  issued  to  the  widow,  the  court  of 
common  pleas  of  such  county  had  original  ju- 
risdiction under  the  laws  then  in  force,  both 
of  the  administration  of  the  estate  and  of  the 
guardianship  of  the  children,  and  when  the 
widow,  whether  as  administratrix  of  the  estate 
or  as  guardian  of  the  persons  and  estates  of 
his  minor  children,  presented  her  petition  to 
the  court,  praying  for  an  order  authorizing  the 
sale  of  two-thirds  of  the  estate  which  was  lia- 
ble to  be  converted  into  money  for  the  payment 
of  decedent's  debts,  and  subject  to  such  lia- 
bility, descended  to  the  infant  children  and 
heirs  at  law  of  the  decedent,  the  court  had  ju- 
risdiction of  the  subject-matter  of  the  petition, 
and  on  proper  proceeding  had  was  authorized 
to  order  and  direct  the  sale  of  the  real  estate, 
notwithstanding  the  petition  was  defective  and 


informal,  but  from  the  allegations  of  which  it 
appeared  to  be  a  guardian's  petition,  in  view 
of  Act  May  14,  1852  (2  Gav.  &  H.  Rev.  St.  p. 
20),  §  4,  providing  that  the  court  of  common 
pleas  of  the  proper  county  shall  have  original 
and  exclusive  jurisdiction  to  authorize  guard- 
ians to  sell  and  convey  the  real  estate  of  their 
wards.— McKeever  v.  Ball,  71  Ind.  396. 

[h]    (Sup.  1881) 

Where,  in  a  proceeding  under  a  special  act 
for  the  sale  of  the  lands  of  a  decedent,  the 
written  consent  of  the  parties  was  entitled  and 
filed  in  the  cause,  it  was  sufficient,  though  it 
was  asserted  that  it  bore  date  prior  to  the 
filing  of  the  petition,  and  was  in  no  way  at- 
tached to  the  petition  nor  made  a  part  of  it, 
as  it  operated  from  the  time  it  was  filed,  and 
it  was  not  necessary  that  the  consent  should 
be  attached  to  or  made  a  part  of  the  petition. 
—Davidson  v.  Koehler,  76  Ind.  398. 

Where  a  special  act  authorizing  the  sale  of 
the  land  of  a  decedent's  estate  required  that 
the  parties  named  should  consent  that  the  pro- 
bate court  of  Marion  county  might  make  an 
order  for  the  sale  of  the  real  estate  described 
in  the  act,  it  was  sufficient  that  the  parties 
filed  in  the  court  a  writing  signed  by  each  of 
them,  signifying  their  consent  that  the  court 
might  make  such  an  order  for  the  sale  of  the 
real  estate. — Id. 

Where  the  special  act  under  which  a  peti- 
tion for  the  sale  of  land  of  a  decedent  did  not 
require  that  it  should  be  verified  in  any  man- 
ner, it  modified  Rev.  St.  1843,  c.  35,  art  4,  | 
111,  providing  that  a  guardian's  petition  for 
the  sale  of  the  real  estate  shall  be  verified  by 
the  oath  of  the  guardian,  and  it  was  not  nec- 
essary that  such  petition  be  verified  by  the  af- 
fidavit of  the  petitioner.— Id. 

[i]  (Sup.  1882) 
Where,  in  a  proceeding  by  an  administra- 
tor for  the  sale  of  realty  to  redeem  from  a 
sheriff's  sale  under  a  judgment  lien,  the  de- 
fendants appeared  and  consented,  they  thereby 
waived  all  defects  in  the  petition.— Mitchell  v. 
Hodges,  87  Ind.  491. 

[J]  (Sup.  1882) 
2  Rev.  St.  1876,  p.  519,  {  75,  requiring 
that  proceedings  for  the  sale  of  land  of  a  de- 
cedent shall  be  by  petition  which  shall  contain 
a  description  of  the  real  estate  liable  to  be 
made  assets  or  so  much  thereof  as  the  executor 
may  deem  it  necessary  to  sell,  a  petition  stat- 
ing that  the  decedent  died  seised  of  lands  leav- 
ing a  widow  is  equivalent  to  a  statement  that 
only  two-thirds  of  it  is  liable  to  be  made  as- 
sets.—Compton  V.  Pruitt,  88  Ind.  171. 

[k]     (Sap.  1884) 

An  administrator's  petition  to  sell  lands 
for  the  payment  of  debts  is  sufficiently  specific 
as  to  the  title  of  deceased  where  it  avers  that 
he  was  the  owner  in  fee  simple. — Jackson  v. 
Weaver,  98  Ind.  307. 
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The  finding  cures  an  omission  to  state  in  a 
petition  for  an  administrator's  sale  of  land 
whether  the  debt  on  which  the  i)etition  was 
based  was  incurred  as  principal  or  as  surety. 
—Id. 

[1]  (Svp.  1887) 
The  petition  nmst  affirmatively  show  a  ne- 
cessity for  resorting  to  the  real  estate;  and 
where  it  appears  that  the  only  claim  against 
the  estate  is  that  of  the  widow  for  the  statu- 
tory allowance,  and  that  a  will  was  executed  by 
the  decedent,  it  must  be  shown  whether  the  wid- 
ow elected  to  take  under  the  will  or  under  the 
law.— Renner  y.  Ross,  111  Ind.  269,  12  N.  E. 
508. 

[m]  (Sup.  1S89) 
-  Under  the  statutory  provisions  relating  to 
guardianship,  the  guardian  of  an  insane  widow 
may  file  his  written  assent  when  a  petition  has 
been  filed  by  the  executor  of  her  deceased  hus- 
band to  sell  real  estate  for  the  payment  of 
debts,  consenting  that  her  interest  may  be  sold 
if  in  his  judgment  it  would  be  to  her  advantage 
that  he  do  so. — Smock  v.  Reichwine,  19  N.  E. 
776,  117  Ind.  194. 

[D]  (Sup.  1896) 
A  creditor  seeking  to  subject  the  real  estate 
to  the  payment  of  testator's  debts  must  allege 
and  prove  failure  of  the  widow  to  elect  to  take 
under  the  law,  in  order  to  take  advantage, 
thereof.— Archibald  v.  Long,  144  Ind.  451,  43 
N.  E  439. 

[o]     (App.  1904) 

2  Rev.  St.  1852,  |  89,  p.  269,  c.  10,  pro- 
Tided  that  the  court  might  order  the  sale  of 
any  lands  of  a  decedent  for  the  payment  of 
purchase  money.  Section  17  (1  Rev.  St.  1852, 
p.  250,  c.  27)  gave  the  widow  one- third  of  her 
deceased  husband's  real  estate  in  fee  simple, 
free  from  all  demands  of  creditors,  and  section 
24  (Id.  p.  251,  c.  27)  provided  that  if  a  man 
marry  a  subsequent  wife  and  has  no  children 
by  her,  but  has  children  alive  by  a  previous 
wife,  the  land  which  at  his  death  descends  to 
such  wife  shall  at  her  death  descend  to  his 
children.  At  the  time  a  petition  for  a  sale  of 
lands  was  presented  there  was  a  second  child- 
less wife  of  a  deceased  husband  living,  and 
children  by  a  former  wife,  and  the  statute  had 
been  construed  as  meaning  that  when  a  man 
left  a  second  childless  wife,  but  children  by 
a  previous  one,  the  widow,  as  against  cred- 
itors, took  the  same  share  as  the  first  wife* 
The  petition  stated  that  at  his  death  deceas- 
ed "owed  nearly  all  the  purchase  money"; 
that  the  administrator  had  paid  $900  of  the  pur- 
chase money  and  paid  $3,000  of  debts,  and  that 
the  real  estate  was  appraised  at  $1,300.  Held, 
that  the  petition  was  insufficient  to  warrant  an 
order  for  the  sale  of  all  the  real  estate,  includ- 
ing the  widow's  third  interest,  inasmuch  as  the 
petition  did  not  show  what  amount  was  owing 
on  the  purchase  money,  and  did  show  that  more 
than  sufficient  assets  had  come  into  the  hands 
of  the  administrator  to  pay  the  purchase  money. 


—Fry  V.  Lawson,  69  N.  E.  1038,  32  Ind.  App. 
364. 

[p]       (Sup.  1905) 

Bums*  Ann.  St.  1901,  §  2491,  provides  that 
a  petition  to  sell  real  estate  to  pay  debts  of  a 
decedent  must  set  forth,  among  other  things,  the 
title  of  the  decedent  at  the  time  of  his  death. 
Held  that,  where  a  petition  not  only  contained 
the  general  averment  **that  the  decedent  died 
the  owner  in  fee  simple  of  the  land  sought  to 
be  sold,"  but  also  an  allegation  as  to  the  source 
of  his  title,  and  the  facts  relied  on  to  show  a 
fee  simple  in  decedent,  the  general  allegation  did 
not  render  the  petition  invulnerable  as  against 
a  demurrer  for  want  of  facts,  where  the  specific 
facts  showed  no  fee-simple  title.— Taylor  v.  Ste- 
phens, 74  N.  B.  980,  165  Ind.  200. 

[q]     (App.  1908) 

A  petition  by  an  administrator  for  leave  to 
sell  real  estate  held  to  aver  facts  sufficient  to 
authorize  the  sale  under  Bums'  Ann.  St.  1908, 
§  2854,  prescribing  the  contents  of  a  petition 
to  sell  real  estate.— Hampton  v.  Murphy,  86  N. 
E.  436. 

[r]     (Sup.  1909) 

An  amended  i>etition  by  an  administratrix 
to  sell  land  to  pay  decedent's  debts  was  demur- 
rable, where  it  did  not  contain  the  allegations 
required  by  Bums*  Ann.  St.  1908,  §  2854,  pre- 
scribing certain  allegations  as  to  decedent's  real 
and  personal  property,  amount  of  claims  against 
the  estate,  etc.— Warmm  v.  White,  171  Ind.  574, 
86  N.  E.  959. 

Fob  Gases  fboic  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  U  1385-1396. 
See,  also,  18  Cyc.  pp.   713-724. 

§  337.  Citation  or  notioe. 

Consent  to  sale  in  general,  see  ante,  §  336. 

[a]  (Sup.  1853) 

An  order  of  sale  by  a  probate  court  is  void 
as  to  all  the  parties  in  interest  if  any  one  of 
them  has  received  no  notice  of  the  sale.— Bab- 
bitt V.  Doe  ex  dem.  Bmsh,  4  Ind.  355. 

[b]  Where  the  statute  required  that  the  heirs 
of  an  intestate  should  have  personal  notice  of 
the  filing  of  a  petition  by  an  administrator  for 
leave  to  sell  real  estate,  the  guardian  of  minor 
heirs  could  not  waive  such  notice.— (Sup.  1854) 
Doe  ex  dem.  Platter  v.  Anderson,  5  Ind.  33; 
(1855)  Martin  v.  Starr,  7  Ind.  224. 

[c]  (Sup.  1854) 

In  a  proceeding  by  an  administrator  under 
Rev.  St.  1843,  to  sell  land  of  an  intesUte,  the 
record  showed  that  the  petition  was  filed  in 
open  court,  and  that  thereupon  the  guardian 
of  the  defendants,  who  were  infants,  and  resi- 
dents of  the  county,  appeared  and  "waived  the 
necessity  of  notice"  to  them,  etc.,  whereupon 
the  court  proceeded  to  order  a  sale,  etc.  Held, 
that  the  record  disclosed  that  the  court  had  no 
jurisdiction  of  the  defendants.— Doe  ex  dem. 
Platter  v.  Anderson,  5  Ind.  33. 
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[d]  The  ancestor's  real  estate  Tests  in  the  heir, 
and  his  rights  are  not  to  be  taken  away  by  a 
probate  sale  without  the  citation  and  notice  re- 
<iuired  by  the  statute.— (Sup.  1855)  Martin  v. 
Starr,  7  Ind.  224 ;  (1856)  Doe  ex  dem.  Mitchell 
V.  Bowen,  8  Ind.  197.  65  Am.  Dec.  758;  (1867) 
Hawkins  y.  Hawkins'  Adm'r,  28  Ind.  66 ;  (1896) 
Edwards  v.  Baker.  145  Ind.  281,  44  N.  E.  467. 

[e]  (Sap.  1866) 

Where  the  record  is  silent  as  to  notice  to 
an  heir  on  a  sale  of  land  of  decedent's  estate, 
even  if  the  application  for  the  sale  had  stated 
the  name  of  the  heir,  still  the  sale  was  Toid 
where  the  order  was  made  on  the  same  day  the 
application  was  filed,  the  statutory  notice  of 
30  days  by  service  or  60  days  by  publication 
after  the  filing  of  the  application  could  not  have 
been  given,  and  no  motion  was  made  in  behalf 
of  the  heir  indicating  an  actual  presence  in 
■court  whereby  formal  notice  might  be  rendered 
unnecessary.— Doe  ex  dem.  Mitchell  v.  Bowen, 
S  Ind.  197,  65  Am.  Dec.  758. 

[f]  (Sup.  1858) 

To  the  validity  of  an  administrator's  lease 
by  order  of  court  under  St.  1843,  notice,  etc., 
to  those  interested  in  the  land,  is  essential.— 
Piatt  V.  Dawes,  10  Ind.  60. 

[g]  (Sap.  1861) 

Under  Rev.  St.  1843,  p.  527,  requiring  that 
an  administrator's  petition  for  leave  to  sell  real 
estate  shall  be  presented  to  the  court,  and  that 
the  court  should  make  the  order  of  sale  while 
in  session,  a  petition  having  been  filed  in  vaca- 
tion, notice  to  the  heirs 'of  the  filing  of  such  pe- 
tition was  properly  issued  by  the  clerk  without 
special  order  of  the  court— Shepherd  v.  Fisher, 
17  Ind.  229. 

[h]     (Sap.  1872) 

Real  estate  of  decedent  was  sold  by  the 
administrator  under  an  order  of  court,  for  the 
purpose  of  paying  debts,  without  notice  of  the 
pendency  of  the  petition  for  sale  being  given. 
A  writing  containing  a  waiver  of  notice  and 
consent  to  the  sale  was  signed  by  the  widow  as 
guardian  of  minor  heirs,  but  not  in  her  own 
rig^t  as  widow.  Held,  in  an  action  for  parti- 
tion brought  by  the  widow,  that  a  record  of 
the  proceedings  and  order  of  sale  were  inadmis- 
sible in  evidence  to  show  the  sale  of  her  one- 
third  of  the  land.— Helms  v.  Love,  41  Ind.  210. 

Where  real  estate  of  a  decedent  was  sold 
by  the  administrator  under  an  order  of  court 
for  the  purpose  of  paying  debts-  of  the  deceased, 
and  no  notice  was  given  of  the  pendency  of  the 
petition  for  the  sale,  but  a  writing  containing  a 
waiver  of  notice  and  consent  to  the  sale  was 
signed  by  the  widow  as  guardian  of  minor  heirs, 
but  not  in  her  own  right  as  widow,  held,  in  an 
action  for  partition  brought  by  the  widow,  that 
the  sale  did  not  pass  the  widow's  one-third  of 
the  real  estate  to  the  purchaser.— Id. 

[i]     (Sap.  1873) 
WTiere  lands  w^ere  situated  in  Ripley  coun- 
ty, and  were  sold  in  the  course  of  administra- 


tion, on  petition  of  administrator,  in  Decatur 
county  to  sell  other  lands  lying  in  such  county 
with  the  lands  situated  in  Ripley  county,  it 
was  not  necessary  that  the  notice  of  the  peti- 
tion to  sell  should  be  published  in  Ripley  coun- 
ty; the  administration  being  in  Decatur  coun- 
ty where  the  publication  was  made.— Gavin  v. 
Graydon,  41  Ind.  550. 

U]  (Sap.  1879) 
Where  a  widow,  appointed  executrix  by  her 
former  husband's  will,  devising  lands  in  equal 
shares  to  herself  and  children,  to  pay  debts  and 
support  the  devisees  until  the  children  arrive 
at  majority,  obtains  an  order  from  the  court 
under  which  she  mortgages  the  lands  to  pay  the 
debts  of  the  estate,  without  the  knowledge  or 
consent  of  her  second  husband  or  of  the  chil- 
dren, who  are  minors,  such  mortgage  is  void  as 
against  the  children,  who  cannot  ratify  it  after 
coming  of  age,  and  are  not  bound  by  an  appear- 
ance by  them  by  an  attorney  to  resist  a  master 
commissioner's  report  recommending  a  confir- 
mation of  the  mortgage.— Wetherill  ▼.  Harris. 
67  Ind.  452. 

[k]      (Sap.  1880) 

A.  died  intestate,  leaving  a  widow  and  chil- 
dren. The  widow  iied,  leaving  a  will,  by  which 
she  devised  her  entire  estate  to  B.  and  C,  chil- 
dren of  herself  and  A.  Afterwards,  on  petition 
of  A.'s  administrator  to  sell  real  estate  to  pay 
debts,  all  the  children  and  heirs  of  A.,  including 

B.  and  C.  were  notified  and  appeared,  and  sale 
was  ordered.  Held,  that  the  order  of  sale,  as 
far  as  the  widow's  interest  in  the  real  estate 
sold  was  concerned,  was  void,  and  that  B.  and 

C.  were  not  concluded  by  such  order  as  devisees 
of  the  widow,  as  they  had  appeared  to  the  peti- 
tion as  heirs  of  A.  only.— Elliott  v.  Frakes,  71 
Ind.  412. 

[1]  (Sap.  1881) 
Under  Loc.  Laws  1850,  p.  435,  providing 
for  the  relief  of  the  estate  of  Noah  Noble,  de- 
ceased, and  authorizing  the  probate  court  of 
Marion  county,  on  petition  of  a  minor  heir 
by  his  guardian,  with  the  consent  of  the  other 
heirs,  to  order  a  sale  of  land  belonging  to  the 
decedent's  estate,  such  minor  heir,  by  filing 
his  petition  in  the  probate  court  of  that  county, 
and  the  other  heirs,  by  filing  their  written  waiv- 
er of  process  and  their  written  consent  that  the 
court  might  make  the  order  of  sale  prayed  for 
in  the  petition,  submitted  themselves  to  the  ju- 
risdiction of  the  court  and  authorized  it  to  or- 
der such  sale.- Davidson  v.  Koehler,  76  Ind. 
398. 

Where  the  proceedings  for  the  sale  of  the 
land  of  a  decedent  under  a  special  act  showed 
that  the  parties  filed  a  written  waiver  of  the 
process  against  them  and  their  written  consent 
to  the  order  prayed  for  in  the  guardian's  peti- 
tion, such  proceedings  were  not  inadmissible  in 
evidence  on  the  ground  that  it  appeared  there- 
from that  no  process  was  issued  against  de- 
fendants, and  that  they  did  not  appear  either 
in  person  or  by  attorney.— Id. 
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[m]     (Sup.  1890) 

Real  estate  descends  to  the  widow  and  the 
heire  of  the  ancestor,  and  notice  must  be  given 
to  those  interested  in  the  estate  in  proceedings 
to  sell  the  same,  so  that  they  may  be  heard  and 
offer  evidence  controverting  the  justice  or  policy 
of  ordering  a  sale.  The  same  rule  must  apply 
in  reference  to  mortgaging  or  leasing  the  real 
estate.— Martin  v.  Neal,  25  N.  B.  813,  125  Ind. 
547. 

[n]     (Svp.  1896) 
Notice  to  the  widow  of  an  application  for 
the  sale  of  the  real  estate  of  a  decedent  by  the 
administrator  is  required.— Edwards  v.  Baker, 
145  Ind.  'Sfsi,  44  N.  E.  467. 

Fob  Gases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |§  1397-140J). 
See,  also,  18  Cyc.  pp.  724-733. 


I  338.   Objeotiams  and  exeeptioiui* 

Invalidity  of  appointment  of  administrator,  see 
ante,  |  29. 

[a]  (Svp.  1865) 

Petition  by  an  administrator  for  the  sale 
of  real  estate  to  pay  certain  debts  and  legacies 
and  the  costs  of  administration.  The  petition 
alleged  that  there  was  no  personal  estate.  An- 
swer: that  the  cause  of  action,  except  the 
<^osts,  did  not  accrue  within  six  years,  etc.  Re- 
ply: That  the  person  to  whom  said  debts  and 
legacies  were  owing  had  been  ever  since  the 
death  of  the  testator  a  married  woman.  De- 
murrer to  the  reply.  Held,  that  the  answer 
pleaded  in  bar  of  the  petition  did  not  constitute 
a  bar,  as  the  costs  were  a  proper  charge  against 
the  estate,  and  no  reason  was  shown  why  the 
real  estate  should  not  be  sold  to  pay  them.— 
Dunning  v.  Driver,  25  Ind.  269. 

[b]  (Svp.  1882) 

On  petition  by  an  administrator  for  the 
sale  of  real  estate  to  pay  certain  debts  allowed 
by  the  court,  held,  that  an  answer  pleading  that 
**no  cause  of  action  to  have  the  land  sold  had 
accrued  within  15  years  next  preceding  the  fil- 
ing of  the  petition,"  was  good  under  Code  1852, 
§  212,  requiring  such  petition  to  be  filed  within 
15  years,  but  that  an  answer  that  "the  cause 
of  action  mentioned  in  the  petition  did  not  oc- 
cur within  6  years"  was  bad,  as  not  showing 
whether  the  cause  of  action  was  one  to  which 
the  6-year  limitation  applies.— Cole  v.  Lafon- 
taine,  84  Ind.  446. 

[c]  (Sap.  1905) 

Bums'  Ann.  St  1001,  §  2491,  provides  that 
■  a  petition  for  sale  of  lands  of  a  decedent  for  the 
payment  of  debts  must  set  forth,  among  other 
things,  a  description  of  the  real  estate  liable  to 
be  made  assets  for  the  payment  of  the  debts, 
and  the  title  of  the  decedent  therein  at  his 
death,  and  section  2498  provides  for  the  admis- 
sion of  persons  not  parties  to  such  petition,  and 
authorizes  them  to  set  up  their  interest.  Held, 
that  a  petition  to  sell  real  estate  to  pay  debts 


of  a  decedent  may  be  tested  by  demurrer  for 
want  of  facts,  though  the  procedure  under  the 
decedents'  act  does  not  provide  for  a  demurrer. 
—Taylor  v.  Stephens,  165  Ind.  200,  74  N.  E. 
980. 

Fob  Cases  feom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  1410-1416. 
See,  also,  18  Cyc.  p.  735. 

S  339.  Hearing  of  applioation  in  s^noraL 
[s]     (Svp.  1865) 

On  petition  by  the  administrator  for  the 
sale  of  decedent's  land,  it  is  error  to  enter  a  de- 
cree against  infant  defendants  without  proof  of 
the  allegations  of  the  petition.— Martin  v.  Starr, 
7  Ind.  224. 

[b]  (Svp.  1898) 

The  circuit  court  may,  in  connection  with 
application  of  an  administrator  to  sell  intes- 
tate's property  to  pay  debts,  consider  a  cross- 
complaint  showing  reason  why  the  interest  of 
one  heir  should  be  sold  first,  and  may  mold  its 
order  accordingly.— Galvin  v.  Britton,  49  N.  E. 
1064,  151  Ind.  1. 

[cj  (App.1907) 
In  a  proceeding  against  heirs  by  an  admin- 
istrator for  an  order  to  sell  decedent's  realty  for 
payment  of  debts,  the  trial  court  on  application 
should  make  a  special  finding  of  facts.- Henry 
V.  Central  Trust  Co.,  40  Ind.  App.  369,  82  N. 
E.  120. 

Fob  Cases  fboic  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1417-1424. 
See,  also,  18  Cyc  p.  737. 

§  340.  Proof  and  eontest  of  elaims. 
[a]      (Svp.  1856) 

If  an  administrator  petition  to  sell  real 
estate  of  an  intestate  for  payment  of  debts,  the 
heirs  may  plead  that  the  debts  are  barred  by 
the  statute  of  limitations.— Riser  v.  Snoddy,  7 
Ind.  442,  65  Am.  Dec.  740. 

On  a  petition  by  an  administrator  for  the 
sale  of  real  estate  for  (he  payment  of  notes 
purporting  to  have  been  executed  by  the  intes- 
tate, it  was  incumbent  on  the  administrator 
to  prove  the  execution  of  the  notes.— Id. 

[b]  On  the  hearing  of  a  petition  by  the  admin- 
istrator for  the  sale  of  lands  for  the  payment  of 
debts,  the  heir  may  contest  the  validity  of  a 
claim  which  has  been  allowed  against  the  estate. 
—(Sup.  1882)  Cole  v.  Lafontaine,  84  Ind.  446 ; 
(1887)  Scherer  v.  Ingerman,  110  Ind.  428,  11 
N.  E.  8,  12  N.  E.  S(H;  (1888)  O'Haleran  v. 
O'Haleran,  115  Ind.  493,  17  N.  E.  917. 

[c]  (Svp.  1884) 

An  allowance  by  an  administrator  of  a 
claim  against  the  decedent's  estate  establishes  a 
prima  facie  right  in  the  administrator  to  resort 
to  the  real  estate  for  payment,  in  the  absence 
of  personal  property. — Jackson  v.  Weaver,  98 
Ind.  307. 
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[d]  (Sup.  1887) 

The  judgment  against  an  administrator  is 
only  prima  facie  evidence,  as  against  the  heir, 
of  the  existence  of  a  debt  of  the  estate;  but, 
when  the  administrator  applies  for  leave  to  sell 
real  estate  to  pay  such  judgment,  the  heir,  being 
neither  a  party  nor  a  privy  to  it,  is  not  conclud- 
ed from  contesting  such  application.— Scherer 
v.  Ingerman,  110  Ind.  428,  11  N.  E.  8,  12  N.  E. 
304. 

In  a  proceeding  by  an  administrator  to  pro- 
cure a  sale  of  land  to  pay  claims  allowed  against 
the  estate  the  heirs  may  contest  such  claims 
and  have  a  trial  upon  the  merits,  notwithstand- 
ing tlie  statute  of  1875,  providing  that  on  a 
proper  petition  filed  within  six  months  subse- 
quent to  the  allowance  of  the  claim  against  the 
estate  by  the  administrator  the  heirs  may  be 
allowed  to  defend  against  it,  and  Rev.  St.  1881, 
I  232G,  providing  that,  where  a  claim  is  pending 
or  has  been  allowed  against  the  estate,  the  heirs, 
creditors,  etc.,  on  a  verified  petition  showing  a 
meritorious  defense,  etc.,  shall  be  entitled  to  an 
order  setting  the  claim  for  trial  as  in  case  of 
claims  not  allowed. — Id. 

[e]  (Sup.  1887) 

An  administrator  presented  a  claim  against 
the  estate  for  costs  which  had  been  adjudged 
against  him  personally.  The  claim  was  allowed, 
and  the  vendee  of  the  real  estate  filed  a  com- 
plaint, setting  forth  that  the  administrator  had 
wrongfully  taken  possession  of  the  personal  es- 
tate of  the  decedent  under  pretense  of  adminis- 
tering it;  that  decedent  had  devised  his  realty, 
and  that  the  personalty  had  been  conveyed  by 
decedent  to  the  plaintiffs  in  the  action  in  which 
the  costs  in  question  had  been  adjudged ;  that 
there  were  no  moneys  out  of  which  the  claim,  if 
allowed  to  stand  as  a  charge  against  the  estate, 
coald  be  paid,  except  the  real  estate,  which  had 
been  sold;  and  that  it  was  the  purpose  of  the 
administrator  to  institute  proceedings  to  subject 
this  real  estate  to  payment  of  the  allowance. 
Heldf  that  complainant  was  entitled  to  contest 
the  validity  of  the  claim,  and  was  not  bound  to 
pay  it,  or  suffer  his  land  to  be  sold,  and  after- 
wards prosecute  an  action  against  his  grantors 
on  their  warranty,  or  to  rely  on  the  express 
agreement  of  his  vendors  to  pay  the  costs.— 
Mackey  v.  Ballou,  112  Ind.  198,  13  N.  E.  715. 

[f]  (Sup.  18S9) 

Upon  the  hearing  of  an  application  for  the 
sale  of  a  decedent's  real  estate  for  the  payment 
of  debts,  the  record  of  the  adjudication  of  the 
indebtedness  is  competent  evidence  under  Acts 
1883,  p.  155,  I  8,  and  Id.  p.  15G,  §  12.— Smith 
V.  Gorham,  119  Ind.  436,  21  N.  E.  1096. 

Where  an  application  by  an  administrator 
to  sell  land  is  resisted  by  persons  claiming  to 
own  the  same,  it  is  a  sufficient  reply  to  the  de- 
nial in  their  answer  of  the  indebtedness  for 
which  the  sale  is  asked  to  allege  that  such  in- 
debtedness was  adjudged  against  the  estate  in  a 
proceeding  which  the  administrator  resisted  to 
the  best  of  his  ability,  and  in  which  the  persons 


resisting  the  present  application  appeared   by 
attorney.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  EJx,  &  Ad.  M  1425-1433. 
See,  also,  18  Cyc  pp.  739-743. 

$343.  Determination  as  to  neeessity  for 
sale,  mortsase,  or  lease* 

[a]     fApp.  1904) 

A  finding  on  a  petition  for  the  sale  of  lands 
of  a  decedent  that  the  allegations  were  true, 
and  that  the  lands  were  liable  as  assets  for  the 
payment  of  debts  of  the  estate,  could  not  be 
construed  as  a  finding  that  the  lands  were  lia- 
ble for  the  payment  of  purchase  money. — Fry 
V.  Lawson,  69  N.  E.  1038,  32  Ind.  App.  364. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dio.  Ex.  &  Ad.  §{  1430-1441. 

$  344.  Claims  to  property* 

[a]  (S«p.  1873) 

The  power  conferred  by  2  €rav.  &  H.  St. 
p.  20,  §  4,  upon  courts  of  common  pleas  to  or- 
der a  sale  or  distribution  of  decedents  real  es- 
tate, carries  with  it  the  right  to  determine  the 
title.— Gavin  v.  Graydon,  41  Ind.  559. 

[b]  (Sup.  1899) 

To  a  petition  by  an  administrator  for  the 
sale  of  land  to  pay  decedent's  debts  the  widow 
filed  a  cross  complaint  alleging  that  she  was  the 
owner  of  part  of  the  land,  which  had  been  de- 
vised to  her  by  her  father,  and  that  she  and  her 
husband  had  conveyed  it  to  a  trustee,  who  re- 
conveyed  it  to  her  husband,  in  whom  the  title 
remained  until  his  death;  and  she  asked  that 
the  deeds  be  set  aside,  and  the  title  quieted  in 
her  as  against  the  heirs  and  the  administrator, 
to  which  complaint  he  filed  a  general  denial.  As 
to  such  land,  the  court  decreed  that  it  was  lia- 
ble for  decedent's  debts,  and  should  be  sold  to 
pay  debts  remaining  unpaid  after  the  other  as- 
sets had  been  exhausted,  and  that  she  was  the 
owner  thereof  in  fee  simple,  subject  only  to  the 
payment  of  such  remaining  debts.  Held,  under 
Bums'  Rev.  St.  1804,  §  1067  (Homer's  Rev.  St. 
1897,  §  1055),  permitting  all  defenses,  legal  and 
equitable,  to  be  proved  under  a  general  denial, 
that  such  part  of  the  decree  was  within  issues 
made  by  the  pleadings. — Watkins  v.  Lewis,  55 
N.  E.  83,  153  Ind.  648. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.   §§  1442, 

1443. 
See,  also,  18  Cyc.  p.  745. 

fl  345.  Order  or  deeree. 

Conclusiveness,  see  Judoment,  |§  735.  743. 
Decisions  reviewable,  see  Appeal  and  Ebbob, 
i  73. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  S|  1444-1455. 
See,  also,  18  Cyc.  pp.  746-752;    note,  37 
Am.  Dec.  65. 
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§  346.  — —  Requisites  in  generaL 

[a]  (Sap.  1847) 

At  the  May  term,  1838,  of  the  probate 
court,  an  administrator  filed  a  petition  for  an 
order  of  sale  of  real  estate  of  the  intestate  for 
the  payment  of  debts.  Afterwards,  at  the  same 
term,  an  inventory,  etc.,  having  been  filed  by 
the  administrators,  the  court,  on  motion,  ap- 
pointed a  guardian  ad  litem  for  the  heirs  of 
the  intestate;  they  being  infants.  The  guard- 
ian filed  an  answer  for  the  infants,  admitting 
the  allegations  in  the  petition.  Afterwards,  at 
the  same  term,  the  court,  on  petition  of  the  ad- 
ministrator, authorized  him  to  sell  the  premises 
at  private  sale.  At  the  August  term,  1838,  the 
administrator  made  a  report,  stating  that  he  had 
sold  the  premises,  and  the  court  confirmed  the 
sale.  In  March,  1840,  the  administrator  execut- 
ed a  conveyance  of  the  premises  to  the  purchas- 
er. Hcldy  that  the  order  of  sale  was  erroneous, 
but  that  it  was  not  a  nullity,  and  that  the  pur- 
chase under  it  was  valid.— Thompson  v.  Doe  ex 
dem.  Hare,  8  Blackf.  336. 

[b]  (Sup.  1896) 

On  the  petition  of  an  administrator  the 
court  ordered  the  sale  of  deceased's  estate,  which 
was  subject  to  a  mortgage.  The  mortgagees 
were  not  made  parties  nor  was  the  estate  order- 
ed to  be  sold  free  of  liens  nor  to  pay  liens.  After- 
wards, in  an  action  to  foreclose  the  mortgage, 
the  real  estate  was  ordered  to  be  sold  to  pay  the 
mortgage.  The  administrator  then  filed  an 
amended  petition,  making  the  widows,  heirs,  and 
mortgagees  parties,  and  asking  for  an  order  to 
sell  the  real  estate  free  from  the  mortgage,  and 
to  pay  the  mortgage.  Such  an  order  was  made, 
and  ^e  real  estate  was  sold,  the  sale  confirmed, 
and  part  of  the  first  payment  thereon  paid  to 
the  mortgagees.  Heldf  that  the  first  order  of 
sale  was  interlocutory  merely,  and  subject  to 
modification  or  vacation,  and  hence  the  mortga- 
gees were  bound  by  the  second  order  of  sale,  and 
the  foreclosure  proceedings  should  be  stayed.— 
Hall  V.  Price,  141  Ind.  576,  40  N.  E.  1084. 

[c]  (App.  1907) 

Upon  a  petition  by  an  administrator  to  sell 
real  estate  to  pay  I'be  debts,  the  court  found 
finding  of  facts  that  decedent  died  leaving  a 
widow  and  children  and  grandchild,  that  he  died 
seised  of  certain  real  estate,  including  that  in- 
volved in  this  controversy,  all  of  which  was 
liable  to  be  sold  to  pay  debts,  except  certain 
lands,  which  were  subject  to  the  rights  of  the 
widow  under  an  antenuptial  contract ;  that  the 
personal  estate  was  insufficient  to  satisfy  the 
debts ;  that  the  claims  of  two  heirs  at  law  to  a 
certain  lot  of  the  land  in  controversy  were  false 
and  unfounded,  since  they  had  purchased  and 
improved  it  with  money  borrowed  from  decedent, 
and  conveyed  it  to  him  in  satisfaction  of  a  part 
of  this  indebtedness,  the  remainder  of  which 
was  unpaid;  that  they  were  insolvent  and  had 
no  property  subject  to  execution,  except  as  heirs 
in  the  estate ;  and  that  the  lot  ought  to  be  sold 
to  pay  debts.  HcZd,  that  conclusions  of  law 
that  the  real  estate  described  in  the  petition 


ought  to  be  sold  at  private  sale  for  not  less 
than  the  appraised  value  thereof  to  pay  lia- 
bilities, and  that  the  petitioner  ought  to  recover 
costs  of  the  two  teirs,  were  justified.— Henry  v. 
Central  Trust  Co.,  40  Ind.  App.  369,  82  N.  E. 
120. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  |{  1444, 

1447. 
See,  also,  18  Cyc.  p.  746. 

§  348.  —  Modifioation*  amendment,  or 
▼acation« 

[a]  (Sup.  1833) 

Judgment  may  be  set  aside  for  fraud,  and 
the  same  rule  applies  to  orders  made  on  petition 
of  administrators  to  sell  land  for  the  payment 
of  debts  of  the  decedent.— Jones  v.  French,  92 
Ind.  138. 

Fob  Cases  from  Otiieb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  1448. 
See,  also,  18  Cyc.  p.  752. 

$  349.  —  Operation  and  elfeot. 

[a]  An  order  of  court  for  the  sale  of  real  es- 
tate is  not  open  to  collateral  attack,  where  the 
court  has  jurisdiction. — (Sup.  1850)  Williams  v. 
Sharp,  2  Ind.  101 ;  (1869)  Spaulding  v^  Bald- 
win, 31  Ind.  376 ;  (1884)  Pepper  v.  Zahnsinger, 
04  Ind.  88. 

[b]  (Sop.  1854) 

A  sale  of  land  belonging  to  minor  heirs, 
made  under  the  Revised  Statutes  of  1843,  by  an 
administrator,  without  personal  service  on  the 
heirs,  may  be  impeached  collaterally,  as  it  will 
not  be  presumed  that  the  minors  had  such  notice 
as  would  give  the  court  jurisdiction,  where  it 
is  admitted  upon  the  record  that  no  service  was 
made  upon  them. — Doe  ex  dem.  Platter  v.  An- 
derson, 5  Ind.  33. 

[c]  (Sup.  18e3) 

In  a  proceeding  by  an  administrator  for 
an  order  to  sell  lands,  if  the  record  fail  to  name 
the  heirs  otherwise  than  by  the  general  desig- 
nation "heirs,"  the  proceeding  will  be  void  as 
to  them,  and  there  can  arise  no  presumption 
that  the  court  has  acquired  jurisdiction  over 
any  other  persons  than  those  named.— Guy  v. 
Pierson,  21  Ind.  18. 

[d]  (Sap.  1873) 

An  application  to  sell  land  in  the  course  of 
administration  stands  on  the  footing  of  an  or- 
dinary adversary  judicial  proceeding  in  a  court 
of  superior  jurisdiction,  and,  where  jurisdiction 
has  once  been  acquired,  subsequent  errors  will 
not  subject  the  proceeding  to  collateral  attack. 
—Gavin  v.  Graydon,  41  Ind.  559. 

[e]  (Sap.  1880) 

On  petition  by  an  administrator  for  an  or- 
der to  sell  real  estate,  such  administrator,  who 
was  also  the  guardian  of  the  minor  heirs  of  the 
deceased,  filed  his  written  assent  on  their  be- 
half, and  the  order  was  granted,  without  fur- 
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dier  notice  to  the  heirs.  FeW,  that  the  order 
of  sale  could  not  be  collaterally  attacked.— Jones 
V.  Levi,  72  Ind.  586. 

[f]  (Svp.  1881) 
Where  a  decedent  left  surviving  a  second 
wife  and  children  of  a  previous  marriage,  her 
share  in  the  real  estate  not  being  liable  to  be 
made  assets  for  the  payment  of  debts,  the  court 
could  not  acquire  jurisdiction  thereof  on  a  pe- 
tition by  the  administrator  to  sell  such  real  es- 
tate for  the  payment  of  debts,  and  the  order 
authorizing  such  sale  could  not  preclude  the 
children  from  claiming  an  interest  in  such  realty 
by  inheritance  on  the  death  of  such  wife.— Arm- 
strong V.  Cavitt,  78  Ind.  476. 

[g]     (S«p.  1883) 

Heirs  inheriting  two-thirds  of  their  land 
from  their  mother  and  one-third  from  their  fa- 
ther are  not  estopped  to  bring  an  action  against 
their  father's  administrator  to  restrain  him 
from  selling  said  land  by  the  fact  that  they 
had  been  made  parties  to  the  petition  to  sell, 
as  the  court  had  no  jurisdiction  over  that  in- 
herited from  their  mother.— Goldsberry  v.  Gen- 
try, 92  Ind.  193. 

[h]  (Sap.  1885) 
Judgments  only  conclude  the  parties  in  the 
character  in  which  they  sue  or  are  sued.  For 
instance,  where  the  vendor  of  land  is  the  heir 
of  the  vendee,  and  as  heir  is  made  a  party  to 
an  administrator's  petition  to  sell  for  the  pay- 
ment of  debts,  the  adjudication  will  not  pre- 
clude him  from  proceeding  to  enforce  his  ven- 
dor's lien.— Lord  v.  Wilcox,  99  Ind.  491. 

ii]    (Sup.  1885) 

Land  of  which  a  widow  died  seised  having 
been  sold  to  pay  her  debts  on  the  petition  of  her 
administrator  averring  that  she  was  seised  in 
fee  simple,  her  seisin  as  alleged  is  conclusively 
established  by  the  judgment,  as  against  her  chil- 
dren, who  were  made  defendants,  and  they  can- 
not collaterally  impeach  it,  though  she  had  only 
a  dower  interest,  and  the  reversion  was  in  them. 
-Lantz  V.  Maflfett,  102  Ind.  23,  26  N.  E.  195. 

Where,  in  a  proceeding  to  sell  land  of  a  de- 
ceased person  to  pay  debts,  the  petition  alleged 
that  the  fee  of  the  land  was  in  the  decedent,  the 
court  had  jurisdiction  to  direct  the  administra- 
tor to  sell  the  same  to  pay  her  debts  and  hence, 
its  judgment  in  (hat  behalf,  however  erroneous, 
was  not  void,  nor  subject  to  collateral  attack. 
—Id. 

[J]  (Sup.  1886) 
The  court  has  no  power  to  order  the  sale 
of  the  widow's  interest  in  the  lands  of  her  de- 
ceased husband  to  pay  the  husband's  debts; 
but  where  the  petition  is  filed  after  the  widow's 
death,  and  the  heir  is  made  a  party  to  the  pe- 
tition, and  the  judgment  of  the  court  is  that  all 
of  the  land  shall  be  sold,  he  will  be  bound  there- 
by.—Bumb  V.  Gard,  107  Ind.  575,  8  N.  E.  713. 

[k]    (Sup.  1887) 

Where  a  sale  of  decedent's  real  estate  was 
made  by  order  of  court,  it  will  be  presumed,  on 


collateral  attack,  that  the  court  obtained  jurU- 
diction,  though  the  record  of  the  proceedings 
does  not  show  affirmatively  the  necessary  juris- 
dictional facts.— Sims  v.  Gay,  109  Ind.  501,  ^ 
N.  E.  120. 

[1]  (Sup.  1889) 
An  order  for  the  sale  of  land  of  a  decedent 
to  discharge  it  of  liens,  providing  that,  if  the 
proceeds  are  insufficient  to  discharge  the  mort- 
gage debt,  the  deficiency  shall,  upon  the  order 
of  court,  be  paid  out  of  the  assets  applicable 
thereto  in  the  hands  of  the  administrator,  does 
not  adjudicate  the  priorities  of  different  cred- 
itors to  the  fund.— Ryker  v.  Vawter,  117  Ind. 
425,  20  N.  E.  294. 

[m]     (Sup.  1889) 

Where  heirs  were  made  parties  to  proceed- 
ings to  sell  lands  of  the  estate  only  in  their  ca- 
pacity as  heirs,  the  proceedings  could  only  af- 
fect them  as  heirs.— Barrett  v.  Choen.  20  N. 
E.  145,  119  Ind.  50,  12  Am.  St.  Rep.  363. 

[n]     (Sup.  1«89) 

The  right  of  the  heirs  to  assert  title  to  an 
undivided  one-third  interest  in  land  descended 
to  their  mother  was  not  affected  by  an  invalid 
order  of  sale,  unless  their  ancestor  through 
whom  they  claimed  received  the  purchase  money 
or  in  some  way  constituted  the  administrators 
who  made  the  conveyance  her  agents  so  that 
she  became  bound  by  their  acts  or  estopped  to 
assert  her  title.— Roberts  y.  Lindley,  22  N.  £. 
907,  121  Ind.  56. 

[o]      (Sap.  1893) 

Where  the  court  in  ordering  a  sale  of  realty 
acted,  so  far  as  the  record  discloses,  without 
knowledge  of  the  infancy  of  certain  minors,  the 
judgment  for  that  cause  is  not  void  and  the 
failure  of  the  court  to  appoint  a  guardian  ad 
litem  was  at  most  collateral  to  such  error.— 
Clark  V.  Hillis,  34  N.  E.  13,  134  Ind.  421. 

[p]      (Sup.  1897) 

Where  it  was  found  by  the  court  that  no-> 
tice  was  published,  and  that  it  was  sufficient,  it 
will  be  presumed,  in  a  collateral  inquiry,  that 
the  court  had  jurisdiction,  though  it  was  not 
found  that  defendant  was  a  party.— Boyer  v. 
Robertson,  48  N.  E.  7,  149  Ind.  74. 

Where  plaintiffs  claimed  title  through  an 
administrator's  sale,  and  defendant  as  heir  of 
the  decedent,  and  it  was  found  by  the  court 
that  notice  of  the  pendency  of  the  petition  to 
sell  was  published,  and  that  it  was  sufficient, 
it  will  be  presumed,  in  a  collateral  inquiry', 
that  the  court,  having  jurisdiction  of  the  sub- 
ject-matter, had  jurisdiction  over  the  person  of 
defendant,  if  it  does  not  affirmatively  appear 
that  he  was  not  a  party  to  such  proceeding* 
though  it  was  not  found  that  he  was  named  as 
a  party  thereto,  and  as  such  included  in  the 
service  of  process  or  publication.— Id. 

[q]    (Sup.  1898) 
A  devisee  who  has  quieted  her  title  and 
who  is  subsequently  made  a  defendant  in  pro- 
ceedings to  sell  the  land  by  the  administrator. 
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in  which  she  pleads  the  former  suit  unsuccess- 
fully, is  estopped  from  collaterally  attacking 
the  order  of  sale.—Thomas  y.  Thompson,  49  N. 
E.  268,  149  Ind.  391. 

[r]  (Sap.  1899) 
The  parties  to  a  proceeding  whereby  lands 
were  sold  by  an  administrator  as  those  of  a 
decedent  to  pay  her  debts  are  concluded  by 
the  judgment  and  precluded  from  asserting 
that  the  decedent  did  not  own  the  lands  and 
that  they  were  not  liable  for  her  debts.— Arm- 
strong V.  Hufty,  55  N.  E.  443,  60  N.  E.  1080, 
156  Ind.  606. 

Fob  Gases  fbou  Otheb  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.  §§  1446, 

144^1455;.  30    Cent.    Dig.   Judgm.    S 

949. 
See,  also,  18  Cyc.  p.  749. 

§  351*  Special  liond  for  sale. 

Liabilities  on  special  bonds,   see  post,  i  392. 

[a]  (Sap.  1854) 

Under  the  Revised  Statutes  of  1831,  the 
court  might,  in  its  discretion,  require  an  addi- 
tional bond  from  an  administrator  when  he  ap- 
plied for  leave  to  sell  real  estate.— Salyer  v. 
State  ex  rel.  Tyner,  5  Ind.  202. 

[b]  (Sup.  I860) 

Where  an  administrator  omits  to  give  a 
bond  on  a  sale  of  real  estate  according  to  law, 
the  omission  does  not  render  the  sale  void. — 
Foster  v.  Birch,  14  Ind.  445. 

[e]  (Sup.  1893) 
Where  an  administrator  was  ordered  to  ex- 
ecute an  additional  bond,  the  failure  to  exe- 
cute the  bond  did  not  invalidate  the  sale  where 
it  did  not  appear  that  the  proceeds  of  the  sale 
were  misappropriated.— Clark  v.  Hillis,  34  N. 
E.  13,  134  Ind.  421. 

Fob  Cases  fbom  Otheb  States, 

Seb  22  Cent.  Dig.  Ex.  &  Ad.  |  1457. 
See,  also,  18  Cyc  p.  759. 

S  352.  8i>ecial    appoiiit]iieii.t    to    sell    or 
eonvey. 
[a]     (Sap.  1883) 

Where,  without  authority  of  law,  a  com- 
missioner is  appointed  to  make  an  administra- 
tor's sale  of  land,  the  appointment,  sale,  and 
bond  are  all  void.— State  ex  rel.  Clawson  v. 
Younts,  89  Ind.  313. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  145a 

§  353.  Appraisal  of  property  to  be  sold. 

[a]     (Sup.  1839) 

An  order  for  the  sale  of  realty  to  pay  debts 
is  erroneous,  where  an  inventory  of  the  real  es- 
tate and  appraisement  thereof  was  not  taken 
and  filed  in  the  office  of  the  clerk  of  the  pro- 
bate court  before  obtaining  the  order,  as  re- 
quired by  the  statute.  Probate  Act  1831  (Rev. 
Code,  p.  161).— Maple  v.  Shoyer,  1  Blackf.  561. 


[b]  rSQp.  18S4) 

The  probate  court  may  correct  an  error 
in  the  description  of  land  appraised  for  sale  un- 
der an  administrator's  petition.— Lasure  v.  Car- 
ter, 5  Ind.  498. 

[c]  (Sap.  1868) 

Rev.  St.  p.  458,  §f  27,  28,  provide  that  an 
administrator's  sale  shall  not  be  avoided,  on  ac- 
count of  irregularity,  where  it  appears  that  it 
was  directed  by  a  court  of  competent  jurisdic- 
tion, that  an  administrator  took  oath  and  gave 
bond,  that  notice  was  given,  and  that  the  prem- 
ises were  sold  and  held  by  purchaser  in  good 
faith.  Held,  that  a  sale  would  not  be  set  aside 
because  the  appraisers  were  selected  by  the  ad- 
ministrator and  the  appraisement  made  before 
his  appointment.— Rice  v.  Cleghorn,  21  Ind.  80. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  1459. 
See,  also,  18  Cyc  p.  753. 

§354.  Seeond  applieation* 

[a]  (Sap.  1841) 
Where  any  portion  of  the  land  of  a  de- 
ceased debtor  has  been  sold  and  converted  into 
assets  by  his  executor  or  administrator  for  the 
payment  of  debts  under  an  order  of  the  court 
of  probate,  no  other  land  of  the  estate  can  be 
ordered  to  be  sold  on  the  application  of  credi- 
tors until  the  assets  obtained  as  aforesaid  have 
been  exhausted.— Brown  v.  Rose,  6  Blackf.  69. 

Lb]     (Sap.  1890) 

After  obtaining  an  order  to  sell  decedents 
land  to  pay  debts,  an  administrator  de  bonis 
non,  at  a  subsequent  term,  in  the  same  cause, 
filed  another  application  setting  forth  that  he 
was  unable  to  sell  the  land.  Without  notice  of 
the  filing  or  pendency  thereof  to  the  widow  or 
heirs  of  decedent,  an  order  was  made  authoriz- 
ing him  to  mortgage  the  Innd,  and  to  take 
possession  of  and  lease  it.  Heldt  that  as  Rev. 
St.  §  2368,  authorizing  the  court  to  license  ad- 
ministrators to  mortgage  land,  "if  it  shall  ap- 
pear that  the  money  necessary  to  be  raised  can 
be  procured  thereby  to  the  interest  of  the  es- 
tate,'' is  a  separate  provision  from  that  author- 
izing a  sale,  and  requires  different  facts  to  be 
proved,  the  proceedings  for  license  to  mortgage 
and  lease  could  not  be  grafted  on  the  proceed- 
ing for  leave  to  sell,  without  further  notice; 
that,  as  the  record  showed  that  the  order  for 
the  mortgage  and  lease  was  made  on  the  same 
day  that  the  petition  therefor  was  filed,  it  af- 
firmatively appeared  that  no  notice  was  given, 
and  such  order  was  void,  and  could  be  attacked 
collaterally;  and  the  order  constituted  no  de- 
fense to  an  action  by  the  widow  to  recover  the 
possession  of  the  land,  and  damages  for  deten- 
tion.—Martin  V.  Neal,  125  Ind.  547,  25  N.  B. 
813. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  {{  1460, 

1461. 
See,  also,  18  Cyc.  p.  795. 
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§  356.  Aotlons  for  sale. 

Statutory  new  trial  as  of  right,  see  New  Tbial, 
i  178. 

[a]  (Sup.  1882) 

Where  one  purchases  real  estate  with  his 
owns  means,  and  to  defraud  his  creditors  causes 
the  conveyance  to  be  made  to  another,  it  is  a 
fraudulent  transfer,  within  2  Rev.  St.  1876,  pp. 
526,  527,  §§  84,  85,  providing  that  an  action  by 
an  executor  or  administrator  to  sell  lands  fraud- 
ulently conveyed  by  his  testator  or  intestate 
must  be  commenced  within  five  years  after  the 
death  of  the  decedent— Bushnell  v.  Bushnell, 
88  Ind.  403. 

[b]  (App.  1895) 

A  bill  of  review  does  not  lie  to  review  an 
interlocutory  order  to  an  administrator  to  sell 
land.— First  Nat.  Bank  of  Indianapolis,  No. 
2.556,  V.  Hanna,  12  Ind.  App.  240,  39  N.  K 
1054. 

Fob  Cases  fboh  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |§  1463-1467. 


S  357.   Rcstrainins  sale. 

Real  party  in  interest,  see  Parties,  §  6. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  146a 
See,  also,  18  Cyc.  p.  756. 

1358.   ReTiew* 

Decisions  reviewable,  see  Appeal  and  Error, 

i  77. 

[a]  An  order  of  the  probate  court  directing  or 
refusing  to  direct  a  sale  of  real  estate  by  an 
executor  or  administrator  is  appealable.— (Sup. 
1848)  Black  y.  Meek,  1  Ind.  180,  Smith,  131  ; 
(1869)  Simpson  v.  Pearson,  31  Ind.  1,  99  Am. 
Dec.  577. 

[b]  (Sup.  1863) 

Heirs  who  are  not  named  in  proceedings  by 
the  administrator  to  sell  lands  of  decedent  are 
not  parties  thereto,  nor  bound  thereby,  so  as  to 
entitle  them  to  maintain  a  complaint  to  review 
the  proceedings.— Guy  v.  Pierson,  21  Ind.  18. 

[c]  (Sup.  1879) 

In  a  proceeding  to  sell  the  lands  of  a  de- 
cedent to  pay  debts,  an  appeal  by  the  defendant 
to  the  supreme  court  is  not  authorized  by  sec- 
tion 550,  Prac.  Act,  but  can  be  taken  only  in 
the  manner,  and  on  the  filing  of  the  bond,  pre- 
scribed by  Act  June  17,  1852,  relating  to  the 
estates  of  decedents.— Seward  v.  Clark,  67  Ind. 
280. 

[d]  (Sup.  1882) 

Under  the  direct  provisions  of  Civ.  Code  (2 
Rev.  St.  1876,  pp.  245,  246)  §§  576,  577,  an 
appeal  from  an  order  of  sale  of  a  decedent*s 
land  can  only  be  taken  at  the  term  at  which 
the  order  is  made.— Baker  v.  Griffitt,  83  Ind. 
411. 


[e]      (Sap.  1882) 

An  appeal  may  be  taken  from  a  judgment 
denying  a  petition  for  the  sale  of  the  real  es- 
tate of  a  decedent  to  pay  debts  at  any  time 
within  one  year  after  final  judgment— Hunter 
V.  French,  86  Ind.  320. 

[f]  (Sap.  1884) 

An  administrator's  petition  to  sell  his  in- 
testate's lands  to  pay  debts,  averring  that  the 
administrator  knows  of  no  other  liens  or  claims 
than  the  one  described,  is  sufficient,  on  an  ob- 
jection thereto  made  for  the  first  time  on  ap- 
peal.—Jackson  V.  Weaver,  98  Ind.  307. 

[g]  (Sap.l8M) 

Rev.  St.  1881.  §  2333,  provides  that  the 
real  estate  liable  to  be  sold  for  the  payment  of 
debts  of  an  estate  shall  include  '*all  lands  and 
any  interest  therein  which  deceased  in  hia 
lifetime  may  have  transferred  with  the  in- 
tent to  defraud  his  creditors."  Section  2336 
provides  that  when  the  personal  estate  is  in- 
sufficient to  pay  the  deceased's  debts,  the  ad- 
ministrator shall  file  his  petition  in  the  circuit 
court  issuing  letters  for  the  sale  of  deceased's 
real  estate.  Hdd^  that  an  action  by  an  ad- 
ministrator, in  the  court  issuing  his  letters, 
against  decedent's  heirs  and  the  grantees  of 
certain  land  conveyed  by  decedent,  to  set  aside 
such  conveyances  as  in  fraud  of  creditors,  and 
to  procure  an  order  to  sell  such  land,  is  a 
proceeding  under  the  decedents'  act,  and  an 
appeal  in  such  action  is  governed  by  the  pro- 
visions of  such  act  relating  thereto.— Galentine 
V.  Wood,  137  Ind.  532,  35  N.  E.  901. 

[h]     (Sap.  1894) 

An  appeal  from  a  petition  by  an  adminis- 
trator to  sell  lands  to  make  assets  for  the  pay- 
ment of  debts  is  not  governed  by  the  Code,  but 
must  be  taken  pursuant  to  the  provisions  of  the 
statute  governing  the  settlement  of  decedents' 
estates,  and,  if  the  parties  desire  to  appeal  after 
the  expiration  of  the  30  days  allowed  by  law, 
they  must  make  application  to  the  Supreme 
Court  for  leave  to  appeal  in  accordance  with  the 
provisions  of  the  statute  upon  that  subject.^- 
Beaty  v.  Voris,  37  N.  E.  785,  138  Ind.  265. 

Where  an  administrator  petitions  for  an 
order  to  sell  land  to  pay  a  debt,  and  other  claim- 
ants file  cross-complaints,  asking  that  the 
land  be  sold  to  pay  their  claims,  and  a  judg- 
ment is  rendered  for  such  claimants,  the  admin- 
istrator is  a  necessary  party  to  an  appeal  from 
such  judgment.— Id. 

[1]  (Sap.  1897) 
An  administrator  filed  a  petition  to  sell  veal 
property  belonging  to  an  estate,  and  incidental- 
ly to  set  aside  certain  tax  sales  made  thereof. 
Held,  that  it  was  a  suit  growing  out  of  a  mat- 
ter connected  with  a  decedent's  estate,  within 
Rev.  St  1894,  {§  2609,  2610  (Rev.  St.  1881,  H 
2454,  2455),  providing  that  an  appeal  may  be 
prosecuted  from  any  decision  of  a  circuit  conit 
"growing  out  of  any  matter  connected  with  a 
decedent's  estate,"  upon  filing  a  bond,  etc— Bol- 
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lenbacher  v.  Whisnand,  47  N.  E.  706,  148  Ind. 
377. 

[j]  CApp.  1903) 
Burns*  Rev.  St.  1901,  |  2491,  provides  that 
on  the  filing  of  a  petition  to  sell  the  real  estate 
of  a  decedent,  any  one  claiming  any  interest  or 
lien  may  be  a  defendant.  Section  2501  provides 
that  if  it  be  shown  on  the  hearing  that  the  real- 
ty is  incumbered  the  court  shall  fix  the  amount 
and  extent  of  each  lien  and  their  priorities.  In 
a  proceeding  by  an  administrator  for  a  sale  of 
real  estate  belonging  to  his  decedent,  cross- 
complaints  were  filed  by  defendants,  who  sought 
to  establish  a  vendor's  lien.  Demurrers  were 
sustained  to  the  cross-complaints,  and  defend- 
ants appealed.  The  record  did  not  show  what 
disposition  had  been  made  of  the  case.  HcW, 
that  the  appeal  would  be  dismissed,  since,  if  the 
court  had  determined  the  priority  of  liens,  ap- 
pellants were  not  injured  by  the  ruling  on  the 
demurrers,  and,  if  a  hearing  had  not  been  had, 
the  appeal  was  premature.— Knerr  v.  McDon- 
ald, 66  N.  E.  773,  30  Ind.  App.  600. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1469-1479. 
See,  also,  18  Cyc.  pp.  754-756. 


(C)  SALE. 

Application  of  general  statutes  of  limitation 
to  actions  to  recover  land  sold,  see  Limita- 
tion OF  Actions,  |§  19,  37,  39,  44. 

Color  of  title,  see  Adverse  Possession,  §  77. 

Laws  relating  to,  as  impairing  obligation  of 
contracts,  see  Constitutional  Law,  |  154. 

T^ws  relating  to,  as  violating  a  right  of  private 
property,   see   Constitutional  Law,   §  87. 

Retroactive  operation  of  statute  of  limitation 
as  affecting  widow's  right  to  recover  land, 
see  Limitation  of  Actions,  §  6. 

Under  proceedings  against  heir  in  absence  of 
administration,  see  Descent  and  Distribu- 
tion, §  150. 

I  360.  Antl&ority  and  powers  in  mafclwg 
sale  in  s«no'<^ 

[a]     (Sup.  1868) 
An  administrator,  authorized  by  the  court 
to  sell  land  by  private  sale,  may  appoint  an 
agent  to  sell.— Lewis  v.  Reed,  11  Ind.  239. 

Foe  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  1481-1483. 
See,  also,  18  Cyc.  p.  757. 

§361.   Statntorj  proTisions. 

As  encroachment  by  legislature  on  judiciary, 
see  Constitutional  Law,  |  54. 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  H  1481, 

1482,  1484,  1490. 
See,  also,  note,  79  Am.  St.  Rep.  82. 


$362.  Notice. 

Notice  to  parties  in  interest,  see  ante,  S  337. 

[a]    (Sup.  1893) 

Where  the  statute  does  not  require  the 
order  of  sale  to  direct  the  sale  to  be  with  or 
without  notice,  and  the  administrator  gives  no- 
tice as  required  by  law,  the  sale  is  not  invalid 
because  the  order  of  sale  unnecessarily  and  in- 
correctly directed  the  sale  to  be  without  notice. 
—Clark  V.  Hillis,  134  Ind.  421,  34  N.  E.  13. 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.  ExI  &  Ad.  ||  1484- 

1487. 
See,  also,  18  Cyc.  pp.  760-762, 

$  363.  Manner  and  oondnot. 

[a]  (Sup.  1833) 

Commissioners  appointed  to  sell  land  of  a 
deceased  debtor,  on  a  bill  by  creditors,  must, 
before  selling  the  land  itself,  offer  to  sell  the 
rents  and  profits  for  seven  years.— Martin  v. 
Densford,  3  Blackf.  205. 

[b]  (Sap.  1891) 

Under  Rev.  St.  1881,  {§  2275.  2289,  au- 
thorizing administrators  to  sell  the  personal 
property  of  their  decedents,  where  a  sale  is 
private,  under  an  order  of  the  court,  it  must 
be  made  in  substantial  compliance  with  the 
order.— Citizens'  St.  Ry.  Co.  v.  Robbins,  26 
N.  E.  116,  128  Ind.  449,  12  L.  R.  A.  498,  25 
Am.  St.  Rep.  445. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  If  1488- 

1494. 
See,  also,  18  Cyc.  pp.  763-765. 

$  364.  Terms  and  oondition*. 

[a]  (Sup.  1884) 

2  Rev.  St.  1876,  p.  528,  providing  that, 
whenever  any  executor  or  administrator  shall 
sell  any  lands  or  interest  therein  subject  to  any 
lien,  such  executor  or  administrator  may  take  a 
bond  of  the  purchaser  conditioned  that  such  pur- 
chaser will  make  all  payments  and  indemnify 
the  executor  and  administrator  and  all  persons 
interested  in  the  estate  of  the  decedent  against 
all  of  the  liabilities  of  the  decedent  on  account 
of  the  land,  is  imperative,  and  not  permissive, 
and  the  word  '*may'*  must  be  construed  to  mean 
••shall.* —Sparrow  v.  Kelso,  92  Ind.  514. 

[b]  (Sap.  1884) 

Where  real  estate  assigned  to  a  widow  is 
incumbered  by  a  mortgage  also  covering  land 
subject  to  sale  by  the  administrator,  the  land 
may  be  appraised  and  conveyed  subject  to  the 
whole  amount  of  the  mortgage.— State  ex  rel. 
Sparrow  v.  Kelso,  94  Ind.  587. 

[c]  (Sap.  1891) 

Under  an  order  requiring  the  sale  to  be 
made  on  good  and  sufficient  security,  apd  2 
Rev.  St.  1876,  p.  510,  by  which  the  personal  rep- 
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rcsentative  has  no  power  to  give  credit  for 
more  than  one  year,  where  the  personal  repre- 
sentative takes  the  individual  note  of  the  pur- 
chaser without  security,  and  sells  on  a  credit  of 
10  years,  the  sale  is  void.— Citizens*  St  Ry.  Co. 
V.  Robbins.  128  Ind.  449,  26  N.  E.  116,  25  Am. 
St.  Rep.  445,  12  L.  It  A.  498. 

[d]     (App.  1900) 

Plaintiff  purchased  growing  wheat  at  an 
administrator's  sale.  The  terms  of  the  sale 
provided  a  credit  until  December  25th,  but  the 
auctioneer  announced  that  the  purchaser  would 
have  to  pay  a  bill'for  a  fertilizer  used  in  sow- 
ing the  wheat,  due  September  1st.  Plaintiff  re- 
ceived notes  for  his  signature  and  that  of  a 
surety.  Thereafter  he  called  on  the  adminis- 
tratrix with  the  notes,  the  one  for  the  fertilizer 
bill  having  no  surety,  and  stated  that  his  fa- 
ther refused  to  sign  it.  The  notes  were  found 
in  the  administratrix's  house,  lying  on  a  bed. 
The  evidence  was  conflicting  whether  plaintiff 
left  them  there  or  gave  them  to  a  member  of 
the  family.  That  evening  the  administratrix 
and  her  son  returned  the  notes  to  plaintiff's 
wife,  he  being  away  from  home.  She  sought 
a  Settlement  later,  but  he  stated  that  the  notes 
were  in  his  attorney's  hands.  The  sale  bill  of 
the  clerk  reported  the  property  as  unsold.  Aft- 
erwards plaintiff  paid  the  fertilizer  bill  to  the 
company.  Held^  in  an  action  for  failure  to  de- 
liver the  property,  that  the  evidence  showed  an 
understanding  that  a  surety  would  be  required 
for  both  notes,  and  plaintiff  could  not  recover.— 
Meek  y.  Beaver,  58  N.  E.  730,  25  Ind.  App. 
576. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.  {|  1495- 

1497. 
See,  also,  18  Cyc.  pp.  766-708. 

§  365.  Persons  who  may  pnroluiso. 

Extent  of  liability  of  administrator  purchasing 

at  his  own  sale,  see  post,  |  391. 
Purchase   by   administrator  at   execution   sale, 

see  Execution,  §  228. 

[a]  If  an  administrator,  directly  or  indirect- 
ly, purchases  land  at  a  sale  made  by  himself  as 
administrator,  the  sale  will  be  set  aside  on  ap- 
plication of  the  parties  interested.— (Sup.  1849) 
Shaw  V.  Swift.  1  Ind.  565.  Smith,  398 ;  (1879) 
Morgan  v.  Wattles,  69  Ind.  260;  (1892)  Fisher 
v.  Bush,  133  Ind.  315,  32  N.  E.  924. 

[b]  (Sap.  1851) 

A  sale  of  real  estate  by  an  administrator 
will  not  be  set  aside  at  law  because  the  admin- 
istrator himself  became  the  purchaser.— Doe  ex 
dem.  Ilarkrider  v.  Harvey,  3  Ind.  194. 

[c]  (Sup.  1863) 

\Miere  an  administrator  sells  land  at  an 
auction,  and  the  crier  employed  by  him  makes 
the  highest  bid,  which  is  accepted  by  the  admin- 
istrator, the  sale  is  merely  voidable;  and,  on 
being  confirmed  by  the  court  without  objection, 
it  will  stand.— Hawkins  v.  Ragan,  20  Ind.  193. 


In  proceedings  by  an  administrator  to  sell 
real  estate,  the  record  recited  that  it  appeared 
to  the  satisfaction  of  the  court  that  process 
had  been  served  more  than  10  days  before  the 
first  day  of  the  term,  that  a  guardian  ad  litem 
was  appointed  and  answered  for  the  infant 
heirs,  and  that  the  adult  heirs  were  defaulted. 
A  sale  was  ordered,  and  at  it  the  adminis- 
trator sold  the  land  to  the  crier  himself,  who 
was  the  highest  bidder.  The  court  approved 
the  sale,  the  administrator  reported  payment 
of  the  purchase  money,  and  the  court  ordered 
the  deed,  etc.,  which  was  subsequently  made, 
approved  and  delivered.  On  appeal,  the  record 
showed  that  writs  were  regularly  issued  against 
defendants,  but  did  not  show  returns  thereon. 
Held,  that  the  sale  was  to  a  third  person,  and 
valid.-Id. 

[d]  (S«p.  1892) 

At  the  sale  of  a  decedent's  real  estate  under 
order  of  court,  the  wife  of  one  of  the  executors 
may,  in  the  absence  of  fraud  or  collusion,  bid 
and  become  a  purchaser.— Crawford  v.  Gray, 
131  Ind.  53,  30  N.  E.  885. 

[e]  (Sap.  1893) 

Where  a  third  person  is  the  apparent 
purchaser  of  land  at  a  sale  by  an  executrix  un- 
der order  of  court,  the  fact  that  the  purchase 
was  in  reality  collusively  made  by  the  execu- 
trix, and  that  the  apparent  purchaser  subse- 
quently conveyed  the  land  to  her,  does  not  ren- 
der the  sale  void,  but  only  voidable;  and,  while 
the  devisees  may  have  the  sale  set  aside  on 
proper  application  and  proof,  yet  they  have  the 
right,  as  against  the  executrix,  to  allow  the 
sale  to  stand,  and  treat  her  as  trustee  holding 
the  land  in  trust  for  them,  and  they  may  main- 
tain an  action  to  have  the  trust  declared,  and 
their  title  to  the  land  quieted,  on  just  and  equi- 
table terms.— Comegys  v.  Emerick,  134  Ind.  148, 
33  N.  E.  899,  39  Am.  St.  Rep.  245. 

For  Cases  fkom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  K  149&-1503. 

See,  also,  18  Cyc.  pp.  76^-773;  note,  4  L. 

R.  A.  (N.  S.)  820 ;   note,  12  Am.  Dec  85. 

§  366.   Bids  or  offers. 

Contract   to   prevent  competition   at   sale,   see 
Contracts,   f  130. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  1504-1506. 
See,  also,  18  Cyc.  pp.  773,  774. 

§  367.   VaUditj  in  general. 

Failure  to  give  bond  for  sale,  see  ante,  f  351. 
Failure  to  inventory  and  appraise  or  defects 

therein,  see  ante,  §  353. 
Purchase  by  administrator,  see  ante,  |  365. 
Unauthorized  appointment  of  commissioner  to 

make  sale,  see  ante,  §  352. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1545-1549. 
See,  also.  18  Cyc.  pp.  804-812. 
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§  368.  Payment  of  puroluuie  money. 

[a]  (Sap.  IseO) 

A  purchaser  of  land  at  an  administrator's 
sale  credited  the  amount  of  the  notes  for  the 
price  with  interest  on  a  note  held  by  him 
against  the  administrator,  and  the  latter  sur- 
rendered the  notes  for  the  price  and  made  a 
deed.  Held,  that  an  administrator  de  bonis  non 
could  recover  the  price  from  the  purchaser. — 
Chandler  v.  Schoonover,  14  Ind.  324. 

Generally  an  administrator  can  receive 
nothing  but  money  upon  a  sale  of  his  intestate's 
property.— Id. 

[b]  (App.  1900) 

Where  an  executor  had  reported  the  sale 
of  certain  real  estate  to  the  court  as  a  cash 
sale,  and  stood  charged  with  such  cash,  while 
in  truth  he  took  in  payment  a  note  which  he 
testified  could  be  turned  into  cash  at  any  time, 
an  objection  that  a  finding  that  the  assets  of 
the  estate  had  all  been  turned  into  cash  was 
not  supported  by  the  evidence  is  untenable.— 
Tarplee  v.  Capp,  56  N.  E.  270,  25  Ind.  App. 
56. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |§  1507-1515. 
See,  also,  18  Cyc.  pp.  774-785. 

f  369.  Failure  of  bidder  to  oomplete  pnr- 
olia«e. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  1516-1527. 
See,  also,  18  Cyc.  p.  783. 

S371.  Revale. 

[a]  (Sup.  1866) 
An  administrator  sold  a  crop  of  com  at 
auction,  and,  tbe  purchaser  refusing  to  take  it 
and  pay  for  it,  he  applied  for  and  obtained  leave 
to  sell  it  again  at  private  sale.  It  sold,  at 
private  sale,  for  less  than  it  sold  at  auction, 
and  the  administrator  sued  the  first  purchaser 
for  the  difference.  Held,  that  obtaining  leave 
to  sell  at  private  sale  was  not  an  abandonment 
of  the  sale  to  the  first  purchaser.— Meek  v. 
Spencer,  8  Ind.  118. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  1517. 
See,  also,  18  Cyc.  p.  783. 

§  373.  .—  Aotions  on  bids. 
[a]      (Sap.  1856) 

Com  Standing  in  the  field  was  sold  at  ad- 
ministrator's sale.  It  was  to  be  gathered  by 
the  administrator,  and  stored  upon  the  prem- 
ises within  a  reasonable  time.  When  it  was 
gathered  and  stored,  the  purchaser  refused  to 
receive  it.  The  administrator  afterwards  ob- 
tained an  order  from  the  probate  court  to  sell 
it  at  private  sale.  He  sold  it  for  a  sum  less 
than  the  first  purchaser  had  bid  for  it,  and 
sued  him  for  the  difference.  Held  that,  on  the 
trial,  the  proceedings  relative  to  the  second  sale 
were  admissible  in  evidence.— Meek  v.  Spencer, 
8  Ind.  118. 


[b]  (Sap.  I860) 

Where,  on  death  of  mortgagor,  the  mort- 
gagee gave  a  note  to  an  attorney  to  collect, 
and  the  attorney  filed  a  petition  to  sell  the 
land  as  assets  for  the  payment  of  said  mortgage 
debt,  and  the  mortgagee  became  the  purchaser 
for  less  than  his  claim,  under  the  assurance 
that  his  de/bt  would  be  credited  on  the  claim, 
and  gave  his  note  to  the  administrator  on  the 
statement  that  he  wanted  it  to  show  the  amount 
that  should  be  credited,  and  the  court  thereup- 
on ordered  a  deed  made  to  him,  without  order- 
ing the  collection  of  said  note,  the  circumstances 
are  a  complete  defense  to  the  subsequent  action 
by  the  administrator  on  the  note. — Woolery  v. 
Voris,  15  Ind.  223. 

[c]  (Sap.  1866) 

In  a  suit  by  an  administrator  de  bonis  non 
on  a  note  given  for  property  purchased  at  an 
administrator's  sale,  defendant  pleaded  as  a 
set-off  a  debt  due  him  by  the  decedent  in  his 
lifetime,  and  it  was  alleged  that  the  former 
administrator  had  agreed,  when  defendant  pur- 
chased the  property,  to  allow  a  set-off.  Held 
that,  by  the  execution  of  the  note,  the  agree- 
ment to  allow  the  set-off  was  waived.— Dayhuff 
V.  Dayhurs  Adm'r,  27  Ind.  158. 

[dj      (Sap.  1877) 

In  an  action  by  an  administrator  to  re- 
cover the  balance  of  purchase  money  due  upon 
land  sold  by  him  belonging  to  his  decedent's 
estate,  the  purchaser  cannot  set  off  taxes  paid 
by  him,  accrued  against  such  land  subsequent 
to  the  death  of  such  decedent,  though  prior  to 
such  sale.— Henderson  v.  Whitinger,  56  Ind. 
131. 

[e]  (Sap.  1882) 

Where  an  administrator  de  bonis  non 
brought  suit  on  a  note  given  for  the  purchase 
of  land  at  the  administrator's  sale,  an  answer 
alleging  a  set-off  for  taxes  paid  by  the  pur- 
chaser at  the  request  of  the  former  adminis- 
trator is  insufficient  to  authorize  the  allowance 
of  the  set-off,  -since  the  mere  promise  of  the  ad- 
ministrator is  insufficient  to  bind  the  estate,  in 
the  absence  of  facts  showing  a  right  to  charge 
the  estate,  or  that  the  consideration  for  the 
promise  arose  prior  to  the  intestate's  death.— 
Moody  V.  Shaw,  85  Ind.  8a 

[f]  (Sap.  1884) 

Fraudulent  representations  by  an  adminis- 
trator, in  the  sale  of  his  decedent's  land,  that 
it  was  free  from  incumbrance,  are  no  defense 
to  suit  on  a  promissory  note  given  for  the  un- 
paid purchase  money,  as  his  fraud  was  an  in- 
dividual tort.— Riley  v.  Kepler,  94  Ind.  308. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1519-1527. 

§  374.  Report  or  return* 

Proceedings  against  heir  in  absence  of  adminis- 
tration, see  Descent  and  Distbibution,  $ 
150. 
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[a]  (Sap.  Ig40) 

It  is  no  objection  to  the  validity  of  a  sale 
of  a  decedent's  real  estate  by  order  of  court 
that  the  sale  was  reported  by  only  one  of  the 
two  administrators.— Doe  ex  dem.  Hawkins  v. 
Harvey,  5  Blackf.  487. 

[b]  (Sap.  1903) 

Bums*  Rev.  St.  1901,  §  2512,  provides  for 
return  by  the  administrator  **at  the  next  term 
after**  sale  by  him  to  pay  debts,  and  that,  if 
the  court  be  satisfied,  it  shall  confirm  the  sale, 
and  direct  execution  of  a  deed.  Held,  that 
the  provision  as  to  time  is  directory  merely, 
especially  as  postponement  of  the  report  and 
confirmation  to  the  next  term  is  not  one  of  the 
essentials  enumerated  in  section  2520,  provid- 
ing that  no  irregularity  shall  avoid  a  sale  if 
certain  things  appear.— Custer  v.  Holler,  07  N. 
E.  228,  160  Ind.  505. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  1528. 
•See,  also,  18  Cyc.  p.  780. 

§  375,   Confirmation. 

[a]  (Sap.  1880) 

Where,  by  the  terms  of  an  order  authoriz- 
ing a  sale,  it  is  to  be  reported  to  the  court  for 
confirmation,  until  such .  confirmation  the  con- 
tract of  purchase  does  not  confer  a  vested  right 
on  the  purchaser.— Williams  v.  Perrin,  73  Ind. 
57. 

The  provision  of  the  statute  that,  in  sales 
of  realty  by  administrators,  the  court  may 
vacate  the  sale,  when  it  appears  that  a  sum  ex- 
ceeding that  paid  by  10  per  cent.,  exclusive  of 
expense,  can  be  obtained,  applies  to  sales  of 
personalty  made  under  order  of  court. — Id. 

[b]  (Sap.  1881) 

Under  Ix>c.  Laws  1850,  p.  435,  providing 
for  the  relief  of  the  estate  of  Noah  Noble,  de- 
ceased, and  authorizing  the  sale  of  the  lands  of 
the  estate  by  a  commissioner,  no  confirmation 
of  the  sales  by  the  court  was  necessary  to  the 
validity  of  such  sales  or  to  the  validity  of  the 
several  deeds  executed  by  the  commissioner  in 
pursuance  thereof.— Davidson  v.  Koehler,  76 
Ind.  398. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ||  152^1538. 
See,  also,  18  Cyc.  pp.  787-794. 

§  376.  Persons  who  may  qnestion  ▼alid- 
ity. 

[a]  (Sap.  1879) 

In  the  absence  of  fraud  or  mistake,  a  pro- 
ceeding by  an  administrator  to  sell  real  estate 
of  infant  heirs  to  pay  debts,  to  which  the  in- 
fants are  properly  made  parties,  is  final,  and 
not  liable  to  be  annulled  by  the  infants  on  at- 
taining their  majority.— Seward  v.  Clark,  67 
Ind.  289. 

[b]  (Sap.  1900) 

Children  of  decedent  by  a  former  marriage 
have  no  present  estate  or  interest  in  the  share 


of  decedent's  childless  second  wife  in  the  dece- 
dent's real  estate,  and  hence  are  not  entitled 
to  object  to  the  sale  thereof  for  the  payment 
of  debts.— Bell  v.  Schaffer,  56  N.  E.  217,  154 
Ind.  413. 

For  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §|  1539-1542. 
See,  also,  18  Cyc.  pp.  796-799. 

§  377.  Batiiloation  of  invalid  sale. 

[a]  Olie  who  has  accepted  and  retained  a  part 
of  the  price  for  which  land  was  sold  by  the 
administrator  is  estopped  from  claiming  the 
land  on  the  ground  that  the  sale  was  void. — 
(Sup.  1869)  Hanlon  v.  Waterbury,  31  Ind.  16S; 
(1886)  Bumb  v.  Gard,  107  Ind.  575,  8  N.  E. 
713;  (1889)  Roberts  v.  Lindley,  121  Ind.  50. 
22  N.  E.  967 ;  (1892)  Palmerton  v.  Hoop,  131 
Ind.  23,  30  N.  E.  874 ;  (1895)  Axton  v.  Carter, 
141  Ind.  672,  39  N.  E.  546. 

[b]  (Sap.  1871) 

If  an  heir  permits  an  administrator  to 
buy  land  of  the  estate  at  public  sale,  without 
objection,  and  afterwards  to  make  valuable  im- 
provements thereon,  he  is  not  estopped  from 
action  to  have  the  sale  set  aside.— Potter  ▼. 
Smith,  36  Ind.  231. 

[c]  (Sup.  1873) 

Where,  after  the  sale  of  land  of  a  decedent 
by  the  administrator,  the  heir  appears,  makea 
an  objection  in  hostility  to  the  title  of  his 
ancestor,  which  objection  is  overruled,  the  sale 
confirmed,  and  the  purchase  money  paid,  the 
heir  is  concluded  by  that  judgment  as  long  aa 
it  remains  unreversed,  and  cannot  be  heard  to 
make  other  objections  to  the  proceedings  after- 
wards.— Gavin  v.  Graydon,,41  Ind,  559. 

[d]  (Sup.  1880) 

Where  plaintiffs  as  devisees  of  their  mother 
sued  to  recover  lands  alleged  to  have  been  sold 
to  the  defendant's  grantor  on  the  i>etition  of 
the  administrator  of  the  plaintiffs*  father  for 
the  sale  of  the  father's  land  to  pay  debts  of  his 
estate,  an  answer  setting  up  an  alleged  estoppel 
against  plaintiffs  on  the  ground  that  they  ap- 
peared to  the  petition  to  sell  the  lands  of  their 
deceased  father  and  received  a  portion  of  the 
proceeds  of  the  sale  is  insufficient  in  the  absence 
of  any  averment  showing  that  the  proceeds  re- 
ceived by  them  was  not  a  portion  which  de- 
scended to  them  as  children  and  heirs  of  their 
father.— Elliott  v.  Frakes,  71  Ind,  412. 

WTiere  children  of  decedent  were  made  de- 
fendants to  a  petition  by  the  administrator  of 
decedent  to  sell  his  land  to  pay  debts  and  ap- 
peared to  the  petition  on  which  the  order  of 
sale  was  made,  they  were  not  estopped  from  set- 
ting up  claim  of  title  to  a  portion  of  the  land 
ordered  sold  as  devisees  of  the  widow  of  the 
decedent,  to  whom  one-third  of  the  land  sold 
descended  in  fee,  no  issue  having  been  tendered 
in  the  proceedings  as  to  their  interest  as  dev- 
isees.— Id. 
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[e]  (Sup.  1882) 

A  widow,  whose  interest  in  her  husband's 
land  was  sold  by  his  administrator  for  the 
payment  of  decedent's  debts,  is  not,  by  accept- 
ing a  part  of  the  proceeds  of  the  sale  as  a  por- 
tion of  her  distributive  share  of  the  estate,  es- 
topped from  asserting  her  interest  in  the  land 
as  against  the  purchaser.— Compton  v.  Pruitt, 
88  Ind.  171. 

[f]  (Sap.  1884) 

An  order  was  granted  an  administrator  for 
the  sale  of  the  interest  of  both  heirs  and  widow, 
and  she  requested  the  administrator  to  sell 
her  interest,  and  he  advertised  it  both  as  agent 
and  administrator,  sold  the  same  without  ob- 
jection, made  deed  as  administrator,  and  paid 
her  one- third  the  proceeds.  Held^  that  she 
was  estopped  to  claim  title.— Pepper  v.  Zahn- 
singer,  94  Ind.  88. 

[g]  (Sap.  1894) 

The  fact  that  after  the  sale,  but  before 
payment  of  the  price,  one  of  such  heirs  died, 
does  not  affect  the  estoppel  as  to  the  other 
heirs'  interest  in  the  share  of  decedent;  they 
having  received  all  the  price, — both  the  amount 
Kiven  for  their  own  interest,  and  that  paid  for 
the  interest  of  decedent.— Wilmore  v.  Stetler, 
137  Ind.  127,  34  N.  E.  357,  36  JNI.  E.  856,  45 
Am.  St.  Rep.  169. 

[h]      (Sap.  1896) 

Where,  in  an  administrator's  sale  of  land, 
the  heirs,  the  owners  of  the  third  of  the  land 
subject  to  the  life  estate  of  the  widow,  join  in 
the  proceedings  for  the  sale,  and  accept  the  price 
paid  for  it  by  the  purchaser,  they  cannot  after- 
wards object  that  the  sale  of  the  one-third  which 
was  subject  to  the  life  estate  was  invalid.— My- 
ers v.  Boyd,  144  Ind.  496,  43  N.  E.  567. 

[1]  (Sap.  1900) 
The  heirs  of  a  widow  are  not  estopped 
from  asserting  their  title  to  her  interest  in  her 
husband's  realty  as  against  a  purchaser  under 
an  administrator's  sale  by  the  acceptance  of  a 
small  sum  derived  from  such  husband's  estate, 
and  distributed  to  them,  it  not  appearing  that 
any  part  of  such  sum  was  derived  from  the 
sale  of  the  widow's  interest— Beli  v.  Shaffer, 
56  N.  E.  217,  154  Ind.  413. 

U]  (App.  1902) 
One  who  joined  with  his  wife  in  a  mort- 
gage of  her  land  for  more  than  it  was  worth, 
and  is  present  at  a  sale  thereof  by  her  admin- 
istrator to  discharge  the  debt,  and  hears  it  an- 
nounced that  all  the  land  will  be  sold,  and, 
though  knowing  all  his  rights,  says  nothing,  is 
estopped  to  claim  a  third  interest  in  the  land, 
as  against  the  purchaser,  who  bought  in  igno- 
rance of  any  right  or  claim  of  his.— Roach  v. 
Clark,  62  N.  E,  634,  28  Ind.  App.  250. 

[kl     (App.  1904) 

All  the  land  of  a  decedent  having  been  un- 
warrantably sold,  because  such  sale  was  not 
necessary  to  raise  funds  to  pay  the  purchase 
price,  the  receipt  by  tlie  children  of  deceased's 


first  wife  of  money  derived  from  the  sale 
would  not  estop  them  from  claiming  one-third 
of  the  land  on  the  death  of  the  second  wife, 
they  having  no  estate  when  the  sale  was  made, 
and  being  in  no  position  to  object  to  the  peti- 
tion and  order.— Fry  v.  Lawson,.69  N.  E.  1038, 
32  Ind.  App.  364. 

[II  (App.  1908) 
A  widower  participated  in  the  administra- 
tor's sale  of  his  wife's  real  estate,  incumbered 
by  a  mortgage  in  which  he  had  joined,  and 
tried  to  induce  a  person  to  raise  a  bid.  He 
procured  the  appointment  of  the  administra- 
tor, permitted  the  petition  to  sell  the  real  es- 
tate to  go  by  default,  receipted  to  the  admin- 
istrator for  the  surplus  of  the  proceeds  arising 
from  the  sale  of  other  real  estate  described  in 
the  petition,  and  sold  under  the  same  order 
and  terms  as  the  real  estate  embraced  in  the 
mortgage.  Heldy  that  he  was  estopped  from 
challenging  the  validity  of  the  sale  of  the  mort- 
gaged real  estate.— Hampton  v.  Murphy,  86  N.* 
B.436. 

Fob  Cases  from  Other  States, 

«EE  22  Cent.  Dig.  Ex.  &  Ad.  §  1543. 
See,  also,  18  Cyc.  p.  799. 

§  378.  Onratlve  statutes. 
[a]  (Sap.  isei) 
The  curative  statutes  of  this  state  for 
healing  certain  defects  of  executors*  sales  em- 
brace only  the  proceedings  of  such  persons  as 
have  acted,  or  attempted  to  act,  as  executors, 
under  the  laws  of  thi^  state,  either  uy  original 
appointment  under  the  same,  or  by  conforming 
thereto  if  appointed  out  of  the  state.— Lucas  v. 
Tucker,  17  Ind.  41. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  1544. 
See,  also,  18  Cyc.  p.  830. 

fi  379.   Opening  or  ▼aoatins* 

Defects  in  appraisement,  see  ante,  |  353. 
Purchase  by  administrator  as  ground  for  set- 
ting aside,  see  ante,  §  3(35. 

[a]      (Sap.  1874) 

In  a  proceeding  seeking  to  annul  the  ap- 
I>ointraent  of  an  administrator,  and  to  set  aside 
a  sale  of  real  estate  made  by  him,  the  pur- 
chaser of  such  real  estate  is  not  a  proper  party 
defendant  because  the  result  could  not  affect 
the  rights  of  such  purchaser  or  of  those  claim- 
ing under  him.— McMannus  ▼.  Bush,  48  Ind. 
303. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1545-1564, 

1567,  1568. 
See,  also,  18  Cyc.  pp.  796-820. 

$  380.  Aotions  to  set  aside. 

Return  of  purchase  money  on  setting  aside,  sef 
post.  §  389. 
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[a]  (Svp.  1862) 

Where  lands  are  sold  by  executors,  and  the 
sale  is  confirmed,  an  action  to  set  aside  the 
sale  cannot  be  maintained.  The  only  remedy 
of  persons  aggrieved  is  by  motion  for  new  trial 
or  for  review  of,  or  appeal  from,  the  decree  of 
confirmation.— Quick  v.  Goodwin,  19  Ind.  438. 

[b]  (Sap.  1863) 

In  proceedings  by  an  administrator  to  sell 
real  estate,  the  record  recited  that  it  appeared 
to  the  satisfaction  of  the  court  that  process 
had  been  served  more  than  10  days  before  the 
first  day  of  the  term,  that  a  guardian  ad  litem 
was  appointed  and  answered  for  the  infant 
heirs,  and  that  the  adult  heirs  were  defaulted. 
A  sale  was  ordered,  and  at  it  the  administrator 
sold  the  land  to  the  crier  himself,  who  was  the 
highest  bidder.  The  court  approved  the  sale, 
the  administrator  reported  payment  of  the  pur- 
chase money,  and  the  court  ordered  the  deed, 
etc.,  which  was  subsequently  made,  approved, 
and  delivered.  On  appeal,  the  record  showed 
that  writs  were  regularly  issued  against  defend- 
ants, but  did  not  show  returns  thereon.  Held, 
in  a  suit  by  the  heirs  to  recover  the  land,  in- 
stituted 11  years  afterwards,  that,  at  the  most, 
the  sale  was  only  voidable,  and  the  defects 
could  not  be  availed  of  after  the  estate  had 
passed  into  the  hands  of  bona  fide  purchasers 
without  notice.— Hawkins  v.  Ragan,  20  Ind. 
193. 

[c]  (Sup.  1879) 

Evidence  hrld  sufllcient  to  support  a  ver- 
dict setting  aside  a  sale,  of  lands  made  by  the 
administrator  of  a  decedent  on  the  ground  that 
the  administrator  was  individually  interested  in 
the  purchase  thereof.— Morgan  v.  Wattles,  69 
Ind.  260. 

When  lapse  of  time  is  relied  upon  by 
an  administrator  who  has  purchased  at  his 
own  sale  as  a  defense  to  a  suit  by  the  heirs, 
it  must  generally,  under  the  Code,  be  pleaded, 
and  based  upon  some  statute  of  limitations.  In 
the  case  in  question,  no  statute  of  limitations 
was  pleaded.  Held  that,  upon  general  princi- 
ples, the  time  elapsed  was  not  material  to  the 
case. — Id. 

[dj     (Sap.  1881) 

Where,  on  the  death  of  a  wife  before  that 
of  her  husband,  two  thirds  of  a  tract  of  land 
conveyed  to  them  descends  to  their  only  son 
and  heir,  and  is  not  subject  to  the  payment  of 
the  debts  of  the  husband,  who  took  the  other 
third  in  fee,  a  decree  of  sale  of  such  two  thirds 
for  the  payment  of  his  debts,  and  the  confirma- 
tion thereof,  are  mistakes,  within  the  meaning 
of  2  Rev.  St.  1876,  p.  554.  {  177;  and  the  son, 
who  is  an  infant,  is  entitled  to  have  them  set 
aside  and  annulled,  and  his  title  quieted,  even 
as  against  a  subsequent  grantee  of  the  pur- 
chaser from  the  administrator.— Edwards  ▼. 
Beall,  75  Ind.  401. 

[e]     (Svp.  1881) 

When  the  court  has  jurisdiction,  and  the 
sale  is  for  a  fair  price,  and  the  proceeds  prop- 


erly applied,  an  action  to  set  aside  the  sale  on 
account  of  irregularities  therein,  brought  after 
25  years*  possession  by  the  purchaser,  cannot 
be  maintained. — Davidson  v.  Koehler,  76  Ind. 
398. 


[fl     (Sup. 

Code  1852,  §  211,  providing  that  actions 
for  the  recovery  of  real  property  sold  by  ad- 
ministrators upon  judgment  ordering  the  sale, 
brought  by  any  persons  claiming  title  under  a 
party  to  the  judgment,  his  heirs  or  any  person 
claiming  a  title  under  a  party,  acquired  after 
the  date  of  the  judgment,  shall  be  brought 
within  five  years  after  the  sale  is  confirmed, 
does  not  apply  to  an  action  by  a  widow  to  re- 
cover her  interest  in  the  land  of  which  her  hus- 
band died  seised,  where  such  interest  was  not 
specially  directed  to  be  sold.— Compton  v. 
Pruitt,  88  Ind.  171. 

[g]     (Sap.  1883) 

Where  an  administrator  fraudulently  rep- 
resented that  he  would  sell  only  the  parcel  of 
land  described  in  his  petition,  and  afterwards 
had  it  amended  so  as  to  include  another  par- 
cel, and  designedly  kept  it  off  the  files  to  con- 
ceal the  fact  from  the  heirs,  the  sale  will  be 
set  aside.— Jones  v.  French,  92  Ind.  138. 

[h]     (Sap.  1885) 

Children  of  the  testator,  having  no  inter- 
est in  the  proceeds  of  the  sale  of  land,  cannot 
maintain  an  action  to  set  aside  the  sale  made 
by  the  administrator,  and  their  complaint  bein;? 
insufficient  as  to  them,  it  was  insufficient  as  to 
all  who  united  with  them,  as  the  complaint 
must  be  sufficient  as  to  all,  or  else  it  is  not  suf- 
ficient as  to  any  of  the  parties.— Brumfield  ▼. 
Drook,  101  Ind.  190. 

tn  (Sop.  1892) 
To  a  proceeding  resulting  in  the  obtaining 
of  an  order  by  an  administrator  for  the  sale 
of  intestate's  land  for  the  payment  of  the 
debts  of  the  estate,  the  administrator's  wife, 
to  whom,  jointly  with  him,  two-fifths  of  the 
land  had  been  deeded  by  the  heirs,  was  a  party. 
On  the  death  of  the  administrator,  before  sale 
under  the  order,  she  became  owner  of  the  two- 
fifths  as  survivor  of  her  husband,  and  owner 
of  one-third  of  another  fifth,  which  he  had  in- 
herited, as  his  widow.  The  administrator  de 
bonis  non,  as  authorized  by  Act  Feb.  23,  1855 
(Rev.  St.  1876,  p.  525),  sold  the  land  under 
the  order  procured  by  the  administrator.  Held^ 
that  she  was  within  the  statute  (Rev.  St.  $ 
293,  subd.  4)  providing  a  five-years  limitation 
for  recovery  of  land  'sold  by  an  administrator 
on  a  judgment  directing  the  sale,  where  the 
action  was  brought  by  a  party  to  the  judg- 
ment.—Palmerton  V.  Hoop,  131  Ind.  23,  30  N. 
E.  874. 

[j]  An  action  by  heirs  of  a  decedent  to  set 
aside  a  sale  of  land  by  an  administrator  to  him- 
self through  a  third  person  is  within  Rev.  St 
1894,  §  294,  cl.  4  (Rev.  St.  1881,  %  293,  cl.  4). 
which  provides  that  an  action  to  recover  land 
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sold  by  an  administrator  on  a  judgment  spe- 
cially directing  the  sale  of  property  sought  to 
be  recovered,  brought  by  a  party  to  the  judg- 
ment, or  his  heirs,  is  barred  In  five  years  aft- 
er the  sale  is  confirmed.--(Sup.  1892)  Fisher  v. 
Bush,  133  Ind.  315,  32  N.  E.  924 ;  (1895)  Ax- 
ton  V.  Carter,  141  Ind.  672,  39  N.  E.  546. 
CONTRA,  see  (1871)  Potter  v.  Smith,  36  Ind. 
231. 

[k]     (Sap.  1892) 

The  first  count,  in  describing  plaintifiTs 
interest  in  the  land,  stated  that  plaintifiTs  mother 
died  the  owner  of  the  undivided  part  in  value  of 
the  land,  leaving  plaintiff  and  her  father  only 
heirs  at  law.  Hddt  that  the  count  was  insuffi- 
cient, since  it  failed  to  state  what  portion  of  the 
land  plaintiff  owned.— Fisher  y.  Bush,  133  Ind. 
315,  32  N.  E.  924. 

[1]  (Sup.  1896) 
In  an  action  to  set  aside  an  executor's  sale, 
the  complaint  alleged  that  he  procured  the  or- 
der to  sell  without  making  any  of  the  heirs  or 
legatees  parties  to  the  petition  therefor,  and 
without  giving  any  of  them  any  notice  of  the 
filing  of  the  proceeding.  Heldt  that  the  com- 
plaint was  bad  in  not  alleging  what  the  order 
discloses  as  to  notice  and  parties,  especially 
under  Rev.  St.  1894,  $  2498  (Rev.  St.  1881,  § 
2343),  providing  that  any  person  not  a  party  to 
the  petition  may  be  admitted  as  a  party,  and 
set  up  any  interest  in  or  lien  on  the  land,  etc. 
—Bailey  v.  Rinker,  146  Ind.  129,  45  N.  E.  38. 

[m]     (Sup.  1899) 

Action  to  recover  land,  brought  by  a  par- 
ty to  the  proceeding,  is  barred  in  five  years, 
as  provided  by  Burns'  Rev.  St.  1894,  §  294 
<Horner's  Rev.  St.  1897,  §  293),  though  the  sale 
was  void  for  misdescription.— Armstrong  v. 
Hufty,  55  N.  B.  443,  60  N.  E.  1080,  156  Ind. 
606. 

[n]     (Sup.  1905) 

Under  Bums'  Ann.  St.  1901,  |  294,  requir- 
ing actions  for  the  recovery  of  real  property 
sold  by  executors,  etc.,  upon  a  judgment  spe- 
cially directing  the  sale  of  such  property,  to  be 
brought  within  five  years  after  the  confirmation 
of  the  sale,  an  action  to  recover  or  to  quiet 
title  to  real  estate  sold  under  Burns*  Ann.  St. 
1901,  |§  2385-2390,  providing  for  the  adminis- 
tration of  the  estates  of  residents  who  have 
absented  themselves  from  the  state  and  gone 
to  parts  unknown,  is  barred  after  five  years 
from  the  confirmation  of  the  sale,  although  the 
sale  was  void  because  of  a  misdescription  in 
the  proceedings  and  deed  of  the  property  sought 
to  be  sold.— Barton  v.  Kimmerley,  76  N.  E. 
250,  165  Ind.  609,  112  Am.  St  Rep.  252. 

[o]      (App.  1908) 

Under  Burns*  Ann.  St.  1908,  |  295,  pro- 
viding that  an  action  for  the  recovery  of  real 
property  sold  by  an  administrator  on  a  judg- 
ment directing  the  sale  must  be  brought  within 
five  years  after  the  confirmation  of  the  sale,  an 
action  by  a  widower  to  recover  a  third  of  his 


wife's  land,  or  quiet  title  thereto,  is  barred  aft- 
er the  expiration  of  five  years  from  the  confir- 
mation of  the  sale  of  the  real  estate  by  the  pro- 
bate court,  though  the  sale  Is  void.— Hampton 
V.  Murphy,  86  N.  E.  436. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dio.  EIx.  &  Ad.  §|  1545-1564, 

1567.  1568. 
See,  also,  18  Cyc.  pp.  812-8ia 

§  383.  Collateral  attaok. 

[a]  (Sup.  1861) 

A  sale  of  real  estate  for  the  payment  of 
debts  by  an  administrator  under  an  order  of 
the  probate  court  is  not  void  because  the  rec- 
ord does  not  show  that  notice  of  the  applica- 
tion to  sell  was  given  to  the  heirs,  for  notice 
in  that  case  will  be  presumed.— Doe  ex  dem. 
Harkrider  v.  Harvey,  3  Ind.  104. 

[b]  (Sap.  1854) 

A  sale  of  land  of  infant  heirs  on  the  ad- 
ministrator's petition  under  Rev.  St.  1843,  can 
be  impeached  collaterally,  if  the  infants  having 
been  residents  of  the  state  were  not  personally 
served  with  notice  of  the  petition  and  of  the 
time  and  place  of  hearing  the  same.— Doe  ex 
dem.  Platter  v.  Anderson,  5  Ind.  33. 

[c]  (Sup.  1856) 

The  rule  is  that,  where  the  record  is  si- 
lent, notice  to  the  heir  of  a  sale  of  land  may 
be  presumed;  that  this  rule  applies  to  cases 
only  where  the  heir  is  a  party.— Doe  ex  dem. 
Mitchell  V.  Bowen,  8  Ind.  197. 

[d]  (Sup.  1859) 

Where  the  facts  recited  In  the  record  do 
not  forbid  the  conclusion  that  notice  to  the  heir 
of  an  application  for  an  order  for  the  sale  of 
his  land  could  have  been  given,  and  jurisdiction 
of  the  person  thereby  obtained,  it  will  be  pre- 
sumed in  a  collateral  suit  that  notice  was  giv- 
en.— Gerrard  v.  Johnson,  12  Ind.  636. 

Title  to  land  was  made  under  an  admin- 
istrator's sale  by  order  of  court.  It  appeared 
from  the  record  that  there  was  no  service  on 
the  heirs,  as  there  should  have  been,  in  the  pro- 
ceedings for  the  sale;  but  it  was  presumed  in 
a  collateral  proceeding  that  they  voluntarily 
appeared,  the  record  showing  nothing  to  the 
contrary,  and,  therefore,  that  the  title  was 
good.— Id. 

[e]  (Sup.  1863) 

In  proceedings  by  an  administrator  to  sell 
real  estate,  the  record  recited  that  it  appeared 
to  the  satisfaction  of  the  court  that  process  had 
been  served  more  than  ten  days  before  the  first 
day  of  the  term,  that  a  guardian  ad  litem  was 
appointed  and  answered  for  the  infant  heirs, 
and  that  the  adult  heirs  were  defaulted.  A 
sale  was  ordered,  and  the  administrator  sold 
the  land  to  the  crier  himself,  who  was  the 
highest  bidder.  The  court  approved  the  sale, 
and  the  administrator  recorded  payment  of  the 
purchase  money  and  the  court  ordered  the  deed, 
which  was  subsequently  made,  approved,  and 
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delivered.  Held  that,  if  the  auctioneer  should 
be  held  to  have  been  a  trustee  and  his  pur- 
chase to  have  been  unauthorized,  it  could  not 
be  impeached  collaterally,  but  should  be  at- 
tacked in  a  direct  proceeding  to  set  aside  the 
sale  and  reofifer  the  property.— Hawkins  t. 
Ragan,  20  Ind.  193. 

In  the  case  of  an  administrator's  applica- 
tion to  the  court  of  common  pleas  to  sell  real 
estate,  the  record  said  that  it  appeared  to  the 
satisfaction  of  the  court  that  process  had  been 
served  more  than  10  days  before  the  first  day 
of  the  term,  that  a  guardian  ad  litem  was  ap- 
pointed and  answered  for  the  infant  heirs,  and 
the  adult  heirs  were  defaulted.  Regularly  is- 
sued writs  were  shown  in  the  transcript,  but 
00  returns  thereon.  A  sale  was  ordered,  and 
at  it  the  administrator  knocked  off  the  land 
to  the  crier  himself,  who  was  the  highest  bid- 
der. The  court  approved  the  sale,  the  adminis« 
trator  reported  payment  of  the  purchase  mon- 
ey, and  the  court  ordered  the  deed,  etc.,  which 
was  subsequently  made,  approved,  and  ordered 
to  be  delivered.  Upward  of  11  years  after- 
wards, the  heirs  of  the  intestate  sued  to  recov- 
er possession.  Held  that,  upon  the  statements 
in  the  transcript  of  the  record,  jurisdiction  in 
the  court  below  over  the  heirs  must  be  presum- 
ed.-Id. 

[f]  (Sap.  1882) 

An  administrator's  sale  is  not  void  be- 
cause he  bid  ofif  the  land,  and  the  sale  cannot 
be  questioned  collaterally.— Hoover  v.  Malen,  83 
Ind.  195. 

[g]  (Sap.  1892) 

Fraud  on  the  part  of  an  administrator, 
and  the  purchaser  of  land  from  him,  in  letting 
the  purchaser  have  the  land  at  less  than  an- 
other had  oflfered  and  was  willing  and  able  to 
pay,  does  not  render  the  judgment  confirming 
the  sale  absolutely  void.— Palmerton  v.  Hoop, 
131  Ind.  23,  30  N.  E.  874 

[h]     (Sap.  1893) 

Where  the  record  in  proceedings  for  the 
sale  by  an  administrator  of  a  decedent's  land 
shows  notice  by  publication  and  posting  of  the 
I>endency  thereof,  the  absence  from  the  files  of 
the  notice  will  not  defeat  the  presumption  that 
it  was  the  proper  notice.— Clark  v.  Hillis,  134 
Ind>  421,  34  N.  E.  13. 

[I]  (Sap.  1898) 
Where  an  administrator  lawfully,  by  leave 
of  court,  sells  the  land  set  apart  as  the  wife's 
dower  to  satisfy  a  purchase-price  mortgage 
thereon,  tlie  snip  cannot  be  attacked  collateral- 
ly on  the  ground  that  the  petition  to  sell  set 
up  otlier  rlainis.  which  were  not  liens  on  her 
dower  interest.— Deuton  v.  Arnold,  51  N.  E. 
240,  151  Ind.  188. 

A  proceeding  in  the  proper  court  by  an 
administrator  to  sell  land  of  his  decedent  to 
pay  debts  cannot  be  attacked  collaterally,  where 
the  court  was  vested  with  jurisdiction  over  the 
subject-matter  and   the   parties.— Id.' 


Cj]  (Sup*  1902) 
Burns'  Rev.  St.  1901,  |  2393  (Rev.  St 
1881,  i  2239;  Homer's  Rev.  St.  1901,  $  2239), 
enacts  that  a  special  administrator  of  a  testator 
shall  collect  the  debts,  by  suit  or  otherwise,  in 
the  same  manner  as  the  administrator  of  an  in- 
testate. Held  that,  where  a  sale  of  personalty 
by  a  special  administrator  was  ordered  by  the 
court  and  confirmed,  it  was  not  subject  to  at- 
tack on  the  administrator's  final  accoimt— 
Bruning  v.  Golden,  «4  N.  E.  657,  159  Ind.  199. 

Fob  Cases  fbom  Otheb  States, 

See  22  Gent.  Dig.  Ex.  (k  Ad.  i  1554. 
See,  also,  18  Gyc.  pp.  802-804. 

$  384.   Operation  and  effect  in  seneraL 

[a]  (Sup.  1898) 

Where  a  party  defends  his  title  to  land 
through  an  administrator's  deed,  the  widow  of 
decedent  cannot  avoid  the  defense  by  alleging 
that  she  was  not  notified  of  the  pendency  of  the 
proceedings  to  sell,  since,  in  order  to  overcome 
the  presumption  of  the  probate  court's  jurisdic- 
tion over  her,  she  should  have  alleged  what  was 
shown  by  the  record  in  such  proceedings  in  re- 
spect to  the  service  of  process  on  her. — Denton 
V.  Arnold,  51  N.  E.  240,  151  Ind.  188. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  1569. 
See,  also,  18  Gyc.  p.  820. 

§  385.  Zilfeot  on  riglita  of  creditors. 

Liability  of  purchaser  to  widow  for  failure  to 
pay  mortgage  assumed,  see  i>ost,  f  390. 

[a]      (Sap.  1859) 

A  sale  of  a  decedent's  estate  under  order 
of  court  to  satisfy  liens  gives  a  good  title  as 
against  a  junior  incumbrancer,  though  the  pro- 
ceeds of  the  sale  are  not  enough  to  satisfy  all 
the  incumbrances  and  his  is  unsatisfied.  Rev. 
St.  1843,  pp.  531,  532,  {§  245,  251.— West  v. 
Townsend,  12  Ind.  434. 

[b]  (Sop.  1861) 

Where  the  court  orders  a  sale  of  lands  of 
one  deceased  to  be  made  by  the  administrator, 
for  the  purpose  of  discharging  existing  liens 
upon  the  land,  the  purchaser  takes  the  land 
free  from  such  liens,  although  the  claims  be 
not  fully  discharged  by  the  purchase  money; 
the  undischarged  surplus  becoming  a  claim 
against  the  estate.— Foltz  y.  Peters,  16  Ind. 
244. 

[c]  As  a  general  rule,  a  purchaser  at  an  ad- 
ministrator's sale  takes  the  property  subject  to 
all  incumbrances  to  which  it  is  liable.— (Sup. 
1874)  Martin  v.  Beasley,  49  Ind.  280;  (1877) 
Henderson  v.  Whitinger,  66  Ind.  131;  (1879) 
McCallam  v.  Pleasants,  67  Ind.  542;  (1882) 
Moody  T.  Shaw,  85  Ind.  88. 

[d]     (Sup.  1885) 

Under  Rev.  St.  1881,  |  2350,  providing 
that,  on  sale  of  land  to  pay  decedent's  debts, 
if  the  sale  be  made  subject  to  liens,  the  pur- 
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chaser  shall  execute  his  bond  payable  to  the  ex- 
ecutor or  administrator,  conditioned  that  he 
will  pay  and  discharge  the  lien,  heldf  that  a 
purchaser  took  subject  to  the  lien,  though  he 
failed  to  execute  a  bond.— Massey  y.  Jerauld, 
101  Ind.  270. 

[e3     (Sup.  1891) 

Intestate  left  real  estate  incumbered  by  a 
mortgage.  Upon  petition  of  the  administrator, 
the  land  was  decreed  to  be  sold  to  pay  debts, 
one-third  of  the  proceeds  to  be  paid  to  the 
widow,  and  the  balance  upon  the  debts.  No 
mention  of  the  mortgage  was  made  in  the  peti- 
tion or  order  of  sale,  and  the  land  was  sold 
under  an  agreement  with  the  purchaser  that 
the  mortgage  would  be  paid  out  of  the  pro- 
ceeds of  such  sale.  The  mortgagee  was  not 
made  a  party  to  the  proceedings.  Held,  that 
the  mortgagee  not  being  made  a  party,  and  it 
not  appearing  by  the  record  that  the  land  was 
to  be  sold  freed  of  the  lien,  the  purchaser  took 
the  land  subject  to  the  mortgage.— Crum  v. 
Meeks,  128  Ind.  360,  27  N.  E.  722. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  1560^. 
See,  also,  18  Cyc.  p.  824. 

S  386.   Rifflits  of  de-Hsecs  and  heirs. 

[a]  (Sup.  1882) 

The  heirs  have  a  right  to  possession  of  the 
land  until  the  title  passes  to  the  purchaser  at 
the  sale  made  by  the  administrator.— Cole  v. 
Lafontaine,  84  Ind.  446. 

[b]  (Sup.  1883) 

An  order  for  the  sale  of  an  intestate*s  land 
cannot  be  so  framed  as  to  enable  the  purchas- 
er to  acquire  more  than  the  present  estate  of 
the  heirs,  or  estop  them  from  claiming  an  aft- 
er-acquired title.— Flenner  v.  Benson,  89  Ind. 
108;    Same  v.  Travellers'  Ins.  Co.,  Id.  164. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  i  1570. 
See,  also,  18  Cyc.  p.  820. 

1 387.  Bisltts  of  snrrivins  Imsband  or 
xrife,  or  their  successors  in  in- 
terest. 

Pleading  rights,   see   ante,   §  336. 
Widow's  interest  as  subject  to  sale,  see  ante, 
I  329. 

[a]      (Sup.  1859) 

If  the  entire  real  estate  of  an  intestate 
has  been  sold  by  order  of  the  probate  courts 
subject  to  the  widow's  dower,  the  purchaser  at 
such  sale  becomes  entitled,  on  the  death  of  the 
widow,  to  the  possession  of  the  land  assigned 
as  dower.— Moody  v.  West,  12  Ind.  399. 

[b]    (Sup.  1881) 

Decedent's  real  estate  may  not  be  sold  to 
pay  debts,  subject  to  the  widow's  right  of  dow- 
er.—Armstrong  V.  Cavitt,  78  Ind.  476. 

[c]  The    purchaser    at    administrator's    sale 
takes  the  land  charged  with  the  widow's  inter- 


est.—(Sup.   1882)   Compton  v.   Pruitt,   88   Ind. 
171 ;    (1885)  Clark  v.  Deutsch,  101  Ind.  491. 

[d]  (Sap.  1883) 

Although  the  entire  real  estate  of  an  in- 
testate has  been  sold  by  order  of  the  probate 
court,  subject  to  the  widow's  dower,  the  pur- 
chaser at  such  sale  does  not  become  entitled,, 
on  the  death  of  the  widow,  to  the  possession 
of  the  land  assigned  as  dower.— Flenner  t. 
Travellers'  Ins.  Co.,  89  Ind.  164. 

[e]  (Sup.  1883) 

Where  the  same  person  is  administrator  of 
the  estate  of  a  deceased  husband  and  also  of 
the  estate  of  the  widow,  a  sale  by  the  adminis- 
trator of  the  whole  of  a  tract  of  land  owned  by^ 
the  husband  to  make  assets  does  not  pass  the 
title  to  the  share  which  the  widow  took  on 
her  husband's  death.— Elliott  v.  Frakes,  90  Ind. 
389. 

m     (Sap.  1893) 

Where  the  petition  of  the  widow  and  ad- 
ministratrix of  a  decedent,  to  sell  lands  of  thfr 
estate  for  the  payment  of  decedent's  debts,  did 
not  expressly  ask  for  the  sale  of  her  interest  in 
the  lands  described,  and  her  appearance  and 
consent  did  not  expressly  designate  such  inter- 
est, a  sale  under  an  order  of  court  had  in  such 
proceedings  will  not  vest  her  interest  in  the 
lands  so  sold  in  her  vendee. — Irey  v.  Mater, 
134  Ind.  238,  33  N.  K  1018. 

[g]     (Sap.  1900) 

On  petition  of  an  administrator  for  the 
sale  of  decedent's  realty  to  pay  general  debts 
he  was  ordered  to  sell  an  undivided  two-thirds 
of  it  exclusive  of  the  widow's  interest.  After 
a  sale  of  the  w^hole  of  the  lot,  an  amended  peti- 
tion for  an  order  to  sell  the  same  realty,  aver- 
ring the  insuflQciency  of  personal  assets  to  pay- 
debts,  and  the  existence  of  certain  liens  against 
the  property,  was  permitted  to  be  filed  as  of 
date  of  the  original  petition,  and  the  sale  of 
the  whole  lot  was  confirmed,  and  deed  made 
to  the  purchaser.  Held  that,  the  filing  of  the 
amended  petition  and  the  entry  that  it  bo 
treated  as  of  date  of  the  original  petition  being^ 
illegal,  and  the  court  having  no  authority  to 
sell  more  than  two-thirds  of  the  realty  for  the 
payment  of  general  debts,  the  purchaser  acquir- 
ed no  interest  in  the  widow's  third  as  against 
her  heirs.— Bell  v.  Shaffer,  56  N.  E.  217,  154 
Ind.  413. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  S§  1363,  1572. 
See,  also,  18  Cyc.  p.  821. 

§  388.   Title    and    rights    of    pnroliaBers 
and  their  privies. 

Estoppel  of  widow  by  disclaimer,  see  Estoppel, 
I  71. 

fa]      (Sap.  1840) 

The  rule  of  caveat  emptor  applies  to  sale* 
of  property  of  decedents  under  order  of  court, 
and  the  purchaser  has  no  grounds  of  complaint 
for  defects  in  the  quantity,  quality  or  title  of 
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the  property  purchased.— Loudon  v.  Robertson, 
5  Blackf.  27G. 

[b]  (Sup.  1869) 

An  administrator,  under  an  order  of  court 
granted  upon  a  proper  petition  in  which  it  was 
stated  that  the  decedent  left  a  widow  surviving 
him,  sold  a  certain  lot,  being  one  of  the  two 
tracts  of  land  of  which  the  decedent  was  seised 
in  fee  simple  at  his  death  for  the  payment  of 
the  debts  of  the  decedent.  After  the  payment 
of  the  debts,  the  widow,  with  knowledge  of  all 
the  facts,  received  the  residue  of  the  proceeds 
of  the  sale  as  a  part  of  the  $300  to  which  she 
was  entitled,  under  the  statute,  as  against  heirs 
and  creditors.  Heldf  that  the  purchaser  at 
such  sale  or  his  vendee  could  not  claim  to  be  a 
purchaser  in  good  faith,  believing  that  he  was 
acquiring  an  unincumbered  title  to  the  entire 
lot.— Ilanlon  v.  Waterbury,  31  Ind.  108. 

[c]  (Sop.  1877) 

Where  personal  property  belonging  to  a 
decedent's  estate  is  sold  at  public  sale  by  the 
executor  or  administrator,  the  purchaser  there- 
by acquires  the  same  title  thereto  as  was  had 
by  the  decedent  in  his  lifetime,  though  the  sale 
may  be  wholly  unnecessary. — Weyer  v.  Second 
Nat.  Bank  of  Franklin,  57  Ind.  198. 

A  purchaser  of  property  at  an  administra- 
tor's sale  buys  at  his  peril.  He  is  bound  to 
know  whether  the  administrator  has  power  to 
make  the  sale.— Id. 

[d]  (Sap.  18S9) 

A  purchaser  of  land  at  a  sale  by  an  ad- 
ministrator under  the  order  of  the  court,  to  pay 
decedent's  debts,  has  no  right  to  cord-wood 
cut  and  piled  and  crops  growing  on  the  land 
at  the  time  of  his  purchase,  though  the  per- 
sons claiming  them  were  parties  to  the  order 
of  sale,  which  directed  the  sale  of  the  land 
only,  as  heirs  of  the  decedent,  and  the  admin- 
istrator announces  at  the  sale  that  it  is  made 
without  reservation  of  the  crops.— Barrett  v. 
Choen,  119  Ind.  56,  58,  20  N.  E.  145,  21  N.  E. 
322,  12  Am.  St.  Rep.  363. 

[e]  (Sup.  1891) 

Where  an  order  of  court  authorizing  a 
private  sale  of  personalty  of  a  decedent  by 
his  personal  representative,  under  Rev.  St. 
1881,  §  2289,  does  not  require  a  confirmation 
of  the  sale,  title  passes  to  the  purchaser  im- 
mediately on  his  compliance  with  the  terms  of 
sale,  if  the  latter  is  made  in  substantial  ac- 
cordance with  the  order  of  court— Citizens'  St. 
Ry.  Co.  V.  Robbins,  128  Ind.  449,  20  N.  E.  116, 
25  Am.  St.  Rep.  445,  12  L.  R.  A.  498. 

[f]  (Sap.  1892) 
Where  the  record  of  an  administrator's 
sale  shows  that  .the  administrator's  attorneys 
were  the  firm  of  O.  &  G.,  and  that  the  pur- 
chaser at  the  sale  was  one  G.,  it  is  sufficient  to 
put  subsequent  purchasers  on  inquiry  as  to 
whether  G.  was  one  of  the  administrator's  attor- 
neys.—Fisher  V.  Bush,  133  Ind.  315,  32  N.  B. 
924. 


[g]  (Sap.  1893) 
Where  the  purchaser  of  a  decedent's  lands 
knew  when  he  received  a  conveyance  that  a 
legal  obstacle  had  arisen  because  of  the  mar- 
riage of  the  widow,  which  rendered  It  impossi- 
ble that  her  interest  in  the  lands  might  be  con- 
ferred on  him,  such  knowledge  placed  him  in  a 
position  where  he  could  not  assert  an  estop- 
pel.-Irey  v.  Mater,  33  N.  E.  1018,  134  Ind. 
238. 

[h]     (Sap.  1896) 

Wliere,  in  an  administrator's  sale  of  a 
decedent's  lands,  the  parties  act  in  accordance 
with  the  interpretation  then  given  to  the  statute 
by  the  supreme  court  in  regard  to  the  interest 
of  a  childless  widow  of  a  decedent  leaving  chil- 
dren by  a  prior  wife,  namely,  that  she  takes  only 
a  life  estate  in  the  third  of  decedent's  lands,  the 
interest  of  the  parties  under  the  sale  is  to  be  de- 
termined by  such  constraction  of  the  statute,  in- 
stead of  by  a  anbseqnent  construction  overruling 
the  former  cases,  and  giving  the  widow  a  fee  in 
such  third.— Myers  y.  Boyd,  144  Ind.  496,  43 
N.  E.  567. 

[i]  (Sap.  1897) 
Rev.  St.  1894,  »  2609,  2610  (Rev.  St  1881, 
§i  2454,  2455),  providing  that  appeals  in  mat- 
ters connected  with  a  decedent's  estate  must  be 
perfected  within  40  days,  do  not  apply  to  pro- 
ceedings brought  to  procure  a  writ  of  assistance 
to  obtain  possession  of  land  purchased  at  an  ad- 
ministrator's sale,  as  such  a  remedy  is  not  pro- 
vided by  the  probate  procedure  act.— Roach  ▼. 
Clark,  48  N.  E.  796^  150  Ind.  93,  65  Am.  St. 
Rep.  353. 

U]  (Sap.  1898) 
In  an  action  to  recover  possession  of  land, 
where  defendant  pleads  title  under  an  admin- 
istrator's deed,  and  alleges  that  plaintiff  was  a 
party  to  the  proceedings  to  sell  the  real  estate 
for  debts,  and  that  due  notice  thereof  was  ^ven 
to  her,  after  which  the  court  assumed  jurisdic- 
tion and  ordered  the  sale  of  the  land,  it  will  be 
presumed,  on  demurrer  to  the  answer,  that  the 
probate  court  found  that  plaintiff,  as  a  party 
to  the  petition,  was  duly  notified  thereof  "as 
required  by  law."— Denton  v.  Arnold,  51  N.  E. 
240,  151  Ind.  188. 

[k]      (App.  1905) 

Where  an  administrator's  deed  of  land  sold 
to  pay  debts  described  the  kind  of  record,  the 
number  of  the  volume,  and  the  page  wherein 
the  order  of  judgment  of  the  court  was  entered, 
by  virtue  of  which  the  administrator  was  au- 
thorized to  execute  the  deed  in  question,  as  re- 
quired by  Burns'  Ann.  St.  1901,  i  2518.  and 
such  deed,  if  examined,  would  have  disclosed 
that  the  administrator  sold  only  12  acres  of 
land,  more  or  less,  and  a  subsequent  purchaser 
afterwards  discovered  that  the  description  there- 
in covered  more  than  three  times  that  amount 
of  land,  such  purchaser  was  chargeable  with 
notice  thereof,  and  of  the  right  of  the  admin- 
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istrator  to  correct  the  mistake.— Pierce  v.  Van- 
sell,  74  N.  E.  554,  35  Ind.  App.  525. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §i  1573-1582. 
See,  also,  18  Cyc.  pp.  824-832. 

§  380.  Biffhts  and  remedies  of  purolias- 
ers  on  avoidanee  of  sale. 

Priority  of  claim  for  purchase  money  paid  over 
other  claims  against  estate,  see  ante,  $  263. 

Rights  of  mortgagee  on  avoidance  of  mortgage, 
see  post,  i  398. 

[a]     (Sap.  1849) 

Where  a  sale  is  set  aside  because  the  ad- 
ministrator was  the  purchaser,  and  it  appears 
that  he  paid  nothing  out  of  his  own  funds  for 
the  property,  he  is  not  entitled  to  any  reim- 
bursement on  account  of  purchase  money  paid. 
—Shaw  V.  Swift,  1  Ind.  565,  Smith,  398. 

Where  a  sale  to  the  administrator  is  set 
aside,  and  it  appears  that  the  improvements 
put  upon  the  land  by  him  are  of  less  value  than 
the  rents  and  profits,  he  cannot  recover  there- 
for.—Id. 

[b]  (Sap.  1861) 

The  heirs  of  an  intestate  stand  in  the  same 
relation  to  an  administrator's  sale  of  real  es- 
tate as  if  it  had  been  made  by  themselves,  and 
cannot  set  it  aside  on  the  ground  of  fraud  or 
trust  without  first  restoring  the  purchase  mon- 
ey.—Shepherd  V.  Fisher,  17  Ind.  229. 

[c]  (Sap.  1871) 

If  an  heir  i>ermits  an  administrator  to  buy 
land  of  the  estate  at  public  sale  without  objec- 
tion, and  afterwards  to  make  valuable  improve- 
ments thereon,  though  he  is  not  estopped  from 
bringing  action  to  have  the  sale  set  aside,  yet 
it  may  be  good  ground  in  equity  for  a  claim 
by  the  administrator  for  reimbursement  out  of 
the  first  moneys  arising  from  a  resale  of  the 
property  when  ordered  by  the  court ;  but,  when 
this  is  done,  he  cannot  equitably  claim  anything 
more.- Potter  v.  Smith,  36  Ind.  231. 

[d]  (Sap.  1883) 

A  bona  fide  imrchaser  at  an  administra- 
tor's sale,  which  is  set  aside  because  of  the 
administrator's  misconduct,  has  a  lien  on  the 
land  for  the  money  actually  paid,  though  there 
was  sufficient  personalty  to  pay  the  debts,  and 
no  additional  bond  was  filed  by  the  administra- 
tor, and  another  tract  was  sold  for  a  sum 
4sufficient  to  pay  the  debts.— Jones  v.  French, 
92  Ind.  138. 

[e]     (Sap.  1887) 

The  administrator  of  a  decedent's  estate 
obtained  an  order  to  sell  real  estate,  sale  was 
made,  the  purchaser  paid  the  purchase  money 
in  full,  and  subsequently  sold  the  property  to 
the  ancestor  of  the  plaintiffs.  After  the  con- 
firmation of  the  administrator's  sale  the  widow 
brought  suit  to  set  aside  the  sale,  and  it  was 
so  ordered.  Heldj  that  the  plaintiffs  are  not 
entitled  to  a  deed  on  the  sale  so  set  aside,  but 
they  are  entitled  to  a  vendee's  lien  on  the  real 


estate  for  the  money  paid  by  their  ancestor.— 
Stults  V.  Brown,  112  Ind.  370,  14  N.  E.  230, 
2  Am.  St.  Rep.  190. 

[f]  (Sap.  1892) 

In  an  action  to  set  aside  an  administra- 
tor's sale  of  land,  where  it  appears  that  the  ad- 
ministrator had  paid  out  of  the  proceeds  certain 
debts  with  which  the  land  was  chargeable,  plain- 
tiff cannot  recover  without  first  repaying  to  the 
purchaser  the  amount  so  paid  out  by  the  admin- 
istrator.—Fisher  V.  Bush,  133  Ind.  315,  32  N. 
E.  924. 

[g]  (Sap.  1893) 

Where,  owing  to  a  defect  in  the  sale  of 
a  decedent's  land,  the  purchaser  gets  no  title, 
tlfe  purchaser's  claim  on  account  of  purchase 
money  paid,  even  if  founded  on  a  vendee's 
lien,  is  a  claim  against  the  decedent's  estate, 
which  must  be  enforced  by  filing  a  claim  there- 
for, as  provided  by  Kev.  St.  1881,  §  2310.— 
Stults  V.  Forst,  135  Ind.  297,  34  N.  E.  1125. . 

[h]     (Sap.  1894) 

An  invalid  sale  under  order  of  court  can- 
not be  set  aside  without  a  return  of  the  pur- 
chase price.— Wilmore  v.  Stetler,  137  Ind.  127, 
34  N.  E.  357,  36  N.  E.  856,  45  Am.  St.  Rep. 
169. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  158^-1587. 
See,  also,  18  Cyc.  pp.  818,  819. 

§  300.  pliabilities  of  purchasers. 
[a]      (Sap.  1884) 

^eal  estate  assigned  to  a  widow  was  in- 
cumbered by  a  mortgage,  also  covering  land 
subject  to  sale  by  the  administrator.  The  pur- 
chaser, assuming  the  payment  of  the  mortgage, 
failed  to  discharge  it.  Held^  that  the  widow 
had  a  right  of  action  against  him,  she  being  en- 
titled to  have  her  interest  discharged  from  the 
mortgage,  either  out  of  the  personalty  or  by  the 
sale  of  the  other  real  estate.— State  ex  rel.  Spar- 
row V.  Kelso,  94  Ind.  587. 

A  purchaser  of  real  estate  at  an  executor's 
or  administrator's  sale,  subject  to  liens,  the 
amount  of  which  is  deducted  from  the  purchase 
price,  assumes  the  payment  of  such  liens, 
whether  it  is  so  stated  in  his  deed  or  whether 
a  bond  is  taken  from  him,^  as  required  by  Rev. 
St.  1881,  §  2350,  providing  that  an  executor  or 
administrator  in  selling  real  estate  subject  to 
liens  shall  take  a  bond  from  the  purchaser  to 
secure  their  payment— Id. 

For  Cases  frok  Other  States, 

See  22  Cent.  Dig.  E}x.  &  Ad.  §  1588. 

§301.   Liabilities  of  ezeontor  or  admin- 
istrator. 

[a]  (Sap.  1830) 
Where  an  administrator  purchased  at  his 
own  sale,  and  thereafter  sold  the  property  at 
a  profit,  and  there  was  uncertainty  as  to  the 
amount  of  profit,  he  was  chargeable  with  the 
largest  amount  which,  from  the  circumstances, 
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he  would  be  presumed  to  have  realized.— Brack- 
enridge  v.  Holland,  2  Blaekf.  377,  20  Am.  Dec. 
123. 

Where  an  executor  or  administrator  be- 
comes the  purchaser  at  his  own  sale,  jie  must 
account  for  all  the  profits  which  he  makes  by 
the  purchase. — Id. 

[b]  (Sup.  1884) 

Rev.  St  1876,  p.  528,  provides  that,  when- 
ever any  administrator  shall  sell  land  of  dece- 
dent subject  to  any  lien  created  thereon  by  de- 
ceased, he  may  take  a  bond  from  the  purchaser, 
conditioned  that  the  purchaser  will  indemnify 
all  persons  interested  in  the  estate  against  the 
lien.  Heldf  that  where,  after  the  assignment  in 
partition  of  a  widow'^  third,  the  administrator 
sold  the  other  two  thirds  subject  to  a  mortgage 
executed  by  decedent  and  the  widow,  but  took 
no  bond  for  the  payment  of  the  mortgage,  and 
the  whole  property  was  sold  under  foreclosure 
of  the  mortgage,  the  administrator  is  liable  to 
the  widow  for  any  damage  sustained  by  her  be- 
cause of  his  failure  to  take  the  bond.— Spar- 
row V.  Kelso,  92  Ind.  514. 

An  administrator  sold,  under  an  order  of 
court,  to  a  person  in  good  credit,  but  omitted 
to  take  security.  Held,  that  he  was  chargeable 
with  the  amount  of  the  sale  upon  the  insolvency 
of  the  purchaser.— Id. 

[c]  (Sap.  1884) 

A  purchaser  of  lands  at  an  administrator's 
sale,  who,  as  part  of  the  purchase  price,  as- 
sumes and  agrees  to  pay  a  mortgage  thereon 
executed  by  decedent  and  wife,  is  liable  to  a 
suit  by  the  widow  on  the  sale  of  her  third  un- 
der foreclosure  of  said  mortgage,  whether  he 
had  promised  orally  or  in  writing,  or  had  given 
a  bond  to  the  administrator  to  pay  the  mort- 
gage ;  and  therefore  a  complaint  against  an  ad- 
ministrator for  failure  to  exact  a  bond  from  the 
-purchaser,  which  fails  to  allege  the  insolvency 
of  the  purchaser,  is  insufficient,  as  it  does  not 
show  any  damages  to  plaintiff. — State  ex  rel. 
Sparrow  v.   Kelso,  94  Ind.   587. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |i  1589-1592. 

See,  also,  18  Cyc.  pp.  843-846. 

§  302.  Liabilities  on  bonds  for  sale. 

Liability  as  between  sureties  on  bond  for  sale 
and  on  general  bond  as  affected  by  rule  that 
personalty  is  primary  fund  for  payment  of 
debts,  see  ante,  f  272. 

Liability  on  general  bond,  see  post,  {  528. 

[a]  The  additional  bond  given  by  an  admln^ 
istrator  when  he  procures  an  order  for  the  sale 
of  real  estate  is  subsidiary  to  his  original  ad- 
ministration bond,  and  not  a  primary  security; 
and  no  action  can  be  maintained  upon  it  until 
the  penalty  of  the  original  bond  has  been  ex- 
hausted.—(Sup.  1854)  Salyer  v.  State  ex  rel. 
Tyner,  5  Ind.  202;  (1800)  Salyers  v.  Ross,  15 
Ind.  130. 


[b]  (Sap.  1856) 

An  executor  was  also  guardian  of  a  minor, 
who,  as  legatee  of  a  second  estate,  was  entitled 
to  one-half  of  a  sum  due  such  second  estate 
from  the  first  estate.  The  executor  of  the  sec- 
ond estate  agreed  with  the  guardian  that  he 
might  retain  the  ward's  share  on  paying  the 
balance.  The  guardian  charged  himself  as 
guardian  and  credited  himself  as  executor  with 
the  ward's  share,  but  never  paid  the  other  half 
to  the  executor  of  the  second  estate.  The  ex- 
ecutor and  guardian  died  insolvent  aft^r  recov- 
ering the  proceeds  of  a  sale  of  real  estate  of  his 
testate.  Heldt  that  the  sureties  on  his  bond  as 
executor  for  sale  of  land  were  liable  for  the 
amount  charged  by  the  executor  to  himself  as 
guardian.— Burtch  v.  Thorn,  7  Ind.  508. 

[c]  (Sup.  1861) 

In  an  action  on  an  administrator's  bond, 
given  on  application  to  sell  real  estate,  the  an- 
swer alleged  that  the  administrator  had  fully 
paid  all  the  said  money  except  a  certain  sum. 
which  defendant,  as  his  surety,  had  since  paid 
in  full.  Held,  that  the  reply  that,  after  the 
payment  of  said  alleged  payment,  a  further  ac- 
counting took  place,  and  that  the  administrator 
was  found  in  arrears  over  and  above  said  bal- 
ance, was  a  discrepancy ;  and  the  money  there- 
in sought  to  be  recovered  was  not  shown  to 
have  been  the  proceeds  of  the  real  estate  sold, 
for  which  only  the  surety  was  liable.— Burtch 
V.  State  ex  rel.  Richardville,  17  Ind.  50a 

[d]  (Sop.  1863) 
The  bond  required  of  an  administrator  by 
2  Gav.  &  H.  St.  p.  510,  §  82,  requiring  the  giv- 
ing of  a  bond  by  an  administrator  before  the 
making  of  an  order  for  the  sale  of  real  estate, 
is  designed  only  to  secure  the  faithful  discharge 
of  the  new  duties  imposed  on  the  administrator, 
and  it  covers  only  the  neglect  of  duty  in  the 
administration  of  the  proceeds  of  such  real  es- 
tate.—Worgang's  Adm'r  v.  Clipp,  21  Ind.  119, 
83  Am.  Dec.  343. 

[e]  (Sap.  1880) 

The  personalty  being  InsufBcient  to  pay  the 
debts  of  the  estate,  the  administrator,  without 
any  order  of  court,  but  with  the  consent  of  the 
only  heirs  of  the  decedent,  who  were  of  lawful 
age,  sold  real  estate  for  that  purpose.  After 
the  sale,  the  court  took  cognizance  thereof,  and 
directed  the  administrator  to  give  an  additional 
bond  to  account  for  the  proceeds.  Held  that, 
under  such  bond,  the  administrator  and  sureties 
were  bound  to  account  to  the  creditors  and  dis- 
tributees of  the  estate  for  the  full  amount  of 
the  proceeds  of  the  sale.— Fleece  v.  Jones,  71 
Ind.  340. 

[f]  (App.  1908) 

In  an  action  by  creditors  of  a  decedent  on 
bonds  given  by  the  administrator  on  procuring 
orders  to  sell  real  estate,  si>ecial  findings  that 
the  administrator  received  proceeds  of  sales  of 
real  estate;  that  the  court  ordered  him  to  pay 
the  proceeds  to  the  clerk  of  the  court  to  be 
applied  to  the  payment  of  debts;  that  the  cred- 
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itors  had  previously  obtained  an  allowance  of 
their  claims;  that  the  administrator  failed  to 
comply  with  the  order  of  the  court,  or  to  pay 
the  creditors;  that  he  was  afterwards  removed 
by  order  of  the  court;  and  that  he  had  in  his 
hands  at  the  time  of  his  removal  a  specified 
amount  derived  from  the  sale  of  real  estate, 
which  amount  he  withheld--shows  that  the 
fund  received  from  the  sale  of  real  estate  was 
not  paid  into  court,  or  to  the  creditors,  or  to 
the  administrator's  successor.— Moore  v.  State 
ex  rel.  Ferguson,  43  Ind.  App.  387,  84  N.  B. 
161. 

In  an  action  by  creditors  of  a  decedent  on 
bonds  given  by  the  administrator  on  procuring 
orders  to  sell  real  estate,  a  complaint  which 
alleges  as  breaches  the  failure  of  the  adminis* 
trator,  on  demand  of  the  creditors,  to  apply  the 
proceeds  to  the  payment  of  debts,  and  the  fail- 
ure to  comply  with  the  order  of  the  court  re- 
quiring payment  thereof  into  court,  and  which 
shows  that  the  administrator  withheld  proceeds 
after  his  removal  as  administrator,  is  sufficient 
without  alleging  what  the  administrator  did 
with  the  proceeds,  and  without  showing  that 
the  creditors  were  injured,  since  the  acts  of 
the  administrator  amounted  to  a  conversion, 
giving  the  creditors  a  right  to  sue  and  recover 
the  amount  of  the  funds  in  the  hands  of  the 
administrator  at  the  time  of  the  commencement 
of  the  action  with  interest  and  penalty.— Id. 

In  an  action  by  creditors  of  a  decedent  on 
bonds  given  by  the  administrator  on  procuring 
orders  to  sell  real  estate,  findings  that  the  ad- 
ministrator on  demand  of  the  creditors  failed  to 
apply  the  proceeds  to  the  payment  of  the  cred- 
itors, and  failed  to  comply  with  the  order  re- 
quiring him  to  pay  the  proceeds  into  court,  and 
that  he  withheld  the  proceeds  after  his  removal 
as  administrator,  are  sufficient  on  which  to 
predicate  a  judgment  on  the  bonds.— Id. 

In  an  action  by  creditors  of  a  decedent  on 
bonds  given  by  the  administrator  on  procuring 
orders  to  sell  real  estate,  it  appeared  that  the 
administrator  withheld  the  proceeds,  and  that 
the  administrator  was  the  principal  in  an  ob- 
ligation to  which  decedent  was  a  surety.  The 
court  allowed  the  administrator  for  his  services 
a  sum  less  than  the  amount  of  such  obligation. 
Heidi  that  the  court  properly  provided  that  the 
aum  allowed  for  services  should  not  be  allowed 
as  a  credit  to  the  administrator  in  his  account, 
but  should  be  paid  by  him  on  the  indebtedness 
of  the  estate.— Id. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  fi  1593. 

(D)  CONVEYANCE. 

Beformation,    see    Reformation    of    Instru- 
ments, fi  13,  23. 

I  397.  Deed  to  pnsohaaer. 

Administrator's  deed  as  notice  to  third  person, 
see  Vendor  and  Purchaser,  §  230. 


Estoppel  to  reform  deed,  see  Reformation  of 
Instruments,  §  23. 

[a]  (Sap.  1861) 
A.  devised  land  to  his  wife  for  life,  at  her 
death  to  be  sold  by  his  executor  to  the  higher 
bidder  among  his  children.  The  wife  leased  for 
her  life  to  B.,  who  held  over  as  a  tenant  at 
sufferance  after  her  death.  The  executor,  in 
1858,  sold  to  the  child  who  made  the  highest 
bid,  who  assigned  his  certificate  of  purchase  to 
C,  a  married  woman.  The  court  confirmed  the 
sale  January  3,  1859,  and  the  executor,  March 
7,  1859,  made  his  deed  to  C,  who,  jointly  with 
her  husband,  thereafterwards  sued  B.,  alleging 
that  on  January  4,  1859,  and  on  divers  succeed- 
ing days,  up  to  March  10,  1859,  he  had  wrong- 
fully, and  without  leave  of  said  C,  turned  a 
large  number  of  hogs  and  cattle  on  part  of  the 
land,  whereby  the  clover  field  and  meadow  were 
rooted  up  and  injured,  and  also  that  he  had 
dug  up,  carried  away,  and  destroyed  fruit  trees, 
etc.,  of  the  value  of  $100,  etc.  Held,  that  the 
deed,  when  executed,  related  back  to  the  con- 
firmation, and  gave  C.  the  legal  title  at  the  time 
of  the  alleged  injury.— Bellows  v.  McGinnis,  17 
Ind.  64. 

Foe  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1598^1004. 
See,  also,  18  Cyc.  pp.  835-837;   note,  74  C. 
C.  A.  382. 

{398.  Mortsase. 

[a]  (Sup.  mi) 

Under  Rev.  St.  1881.  ||  1084,  1085  (Hor- 
ner's Rev.  St.  1897,  §§  1084,  1085 ;  Bums'  Rev. 
St.  1894,  |§  1097,  1098),  providing  that  where 
land  is  sold  under  judicial  process,  and  the 
sale  is  subsequently  pronounced  invalid,  the 
purchaser  at  such  sale  shall  have  a  lien  on  the 
land  for  the  amount  of  his  purchase  money, 
a  mortgagee,  un()er  a  mortgage  made  by  an  ad- 
ministrator to  pay  debts,  on  leave  obtained 
from  court,  is  entitled  to  a  lien  on  the  premises 
for  the  amount  of  his  loan,  when  the  mortgage 
is  set  aside  for  defect  in  the  proceedings.— 
Baker  v.  Edwards,  59  N.  E.  174,  156  Ind.  53. 

[b]  (App.  1901) 

Burns'  Rev.  St.  1894,  f|  2524,  2.525  (Hor- 
ner's Rev.  St.  1897.  §§  2368,  2369),  empower 
the  court  to  authorize  the  personal  representa- 
tive of  a  decedent  to  mortgage  realty  for  the 
payment  of  debts,  and  provide  that  such  a 
mortgage,  executed  by  the  personal  representa- 
tive under  authority  of  the  court,  shall  be  as 
valid  as  if  executed  by  the  deceased  in  his  life- 
time. Held,  that  where  such  a  mortgage  was 
executed  by  the  administrator  under  order  of 
court,  and  was  approved  by  the  court,  it  was 
valid,  though  it  incorporated  a  clause  waiving 
the  valuation  and  appraisement  laws.— Smith  v. 
Eels,  61  N.  E.  200,  27  Ind.  App.  321. 

Bums'  Rev.  St.  1894,  if  2489,  2524  (Hor- 
ner's Rev.  St.  1897,  §$  2336,  2368),  provide  for 
raising  funds  out  of  the  realty  of  a  decedent 
with  which  to  pay  his  debts,  by  sale,  by  mort- 
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gage,  and  by  lease.  Section  2524  (2308)  pro- 
vides that,  instead  of  ordering  a  sale,  the  court 
may  authorize  the  personal  representative  to 
mortgage  or  lease  the  realty  for  a  period  not 
over  five  years,  if  it  is  made  to  appear  that  the 
necessary  money  can  be  thereby  procured  to  the 
interest  of  the  estate.  Held,  that  an  adminis- 
trator authorized  by  order  of  court  to  mortgage 
the  realty  is  vested  with  such  an  interest  there- 
in as  will  enable  him  to  execute  a  valid  mort- 
gage, though  the  title  to  the  realty  under  ordi- 
nary circumstances  vests  in  the  heirs.— Id. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex,  &  Ad.  §  1005. 
See,  also,  18  Cyc.  p.  83a 


§300.   Lease. 

Estoppel  of  tenant  of  administrator  to  contro- 
vert title,  see  Landlord  and  Tenant,  $  61. 
Notice  of  proceeding,  see  ante,  f  337. 


(E)  PROCEEDS. 

Rights  of  creditor  of  devisee,   see    Wills,    § 

871. 
Rights  of  holder  of  unrecorded  mortgage,  see 

Mortgages,  f  173. 


§  400.   Disposition  in  s^neral* 
[a]      (Sup.  1861) 

On  a  bill  in  chancery  against  heirs  to  set 
aside  a  conveyance  of  land,  made  by  a  deceased 
debtor  in  his  lifetime,  for  fraud,  and  for  a  sale 
of  the  land  for  payment  of  debts,  the  entire 
proceeds  of  the  sale  should  be  paid  into  court, 
to  be  distributed  among  creditors  in  the  course 
of  administration.— McNaughtin  v.  Lamb,  2  Ind. 
642. 

[b]  (Sap.lseO) 

An  administrator  cannot  apply  the  pro- 
ceeds of  a  sale  of  his  intestate's  property  in 
payment  of  his  own  debts.— Chandler  v.  Schoon- 
over,  14  Ind.  324. 

[c]  (Sup.  1874) 

Where,  by  agreement  of  all  the  parties  \h 
interest,  a  decedent's  lands,  a  decree  of  fore- 
closure of  a  mortgage  on  which  is  owned  by  the 
widow  as  assignee  thereof,  are  appraised  and 
sold  at  their  full  value,  without  regard  to  such 
foreclosure  decree,  or  to  the  widow's  one-third 
interest,  the  widow,  who  agreed  to  join  in  a 
deed  to  the  purchaser,  and  to  take  the  amount 
of  the  decree  and  what  she  might  be  entitled  to 
as  owner  of  one-third  of  the  lands,  becoming 
herself  the  purchaser  of  the  lands  for  more  than 
the  appraisement,  and  for  a  greater  sum  than 
the  foreclosure  decree  and  her  one-third,  is  en- 
titled to  one-third  of  the  purchase  money  for 
her  one-third  ownership  in  the  land,  and  the 
amount  of  her  decree  out  of  the  other  two- 
thirds  of  the  purchase  money ;  the  residue  there- 
of to  be  paid  to  the  administrator,  by  whom  a 
deed  should  be  executed  to  her.— Goodspeed  v. 
Flood,  45  Ind.  522. 


For  Oases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  9  1606. 
See,  also,  18  Cyc.  p.  842. 

§  401.   Costs  and  expenses. 
[a]       (App.  1896) 

Where  a  mortgage  is  foreclosed  after  the 
death  of  the  mortgagor,  and  the  land  is  sold  by 
the  administrator  under  orders  of  the  court, 
free  from  the  incumbrances  thereon,  the  costs  of 
the  foreclosure  proceedings  are  a  lien  on  the  land, 
which  must  be  discharged  out  of  the  proceeds  of 
the  sale.— Connecticut  Mut  Life  Ins.  Go.  y. 
Hobbs,  14  Ind.  App.  681,  43  N.  E.  452. 

For  Cases  from  Other  States. 

See  22  Cent.  Dig.  Ex.  &  Ad.  f  1607. 
See,  also,  18  Cyc.  p.  841. 

§  404.   BisHt  to  surplus. 
[a]      (Sup.  1883) 

Where  an  heir  mortgages  the  realty  inher- 
ited by  him,  and  it  is  afterwards  sold  by  the 
administrator  to  pay  debts,  the  mortgagee  is 
entitled  to  any  excess,  and,  before  the  settle- 
ment of  the  estate,  may  obtain  an  order  against 
the  administrator  to  pay  such  excess  on  the 
mortgage.— Ball  v.  Green.  90  Ind.  75. 

n>]     <App.  1905) 

A  debt  due  an  estate  from  the  heir  may  be 
retained  out  of  his  distributive  share  of  the  sur- 
plus proceeds  of  real  estate  sold  to  pay  debts.— 
Bamett  v.  Thomas,  75  N.  E.  868,  36  Ind.  App. 
441,  114  Am.  St  Rep.  385. 

For  Cases  froh  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  1611. 
See,  also,  18  Cyc.  p.  841. 

§  406.  Proeeedings  for  distribution. 
[a]      (Sop.  1882) 

Where  a  court  orders  an  executor  to  apply 
the  proceeds  of  property  sold  to  the  payment  of 
claims  in  their  proper  order  and  the  executor 
without  proper  excuse  fails  to  obey,  the  court 
may  enforce  obedience  by  attachment. — Ex 
parte  Hayes,  88  Ind.  1. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Bx.  &  Ad.  §  1612%. 

IX.  INSOLVENT   ESTATES. 

§410.  Proceedings  on  reporting  or  de« 
olmrins  insoWenoy. 
[a]     (Sop.  1889) 

Where  a  decree  directs  an  estate  to  be  set- 
tled as  insolvent,  as  prayed  for  by  the  admin- 
istrator, and  he  makes  no  motion  to  modify 
the  decree,  he  cannot  attack  the  decree  on  ap- 
peal because  it  also  directs  him  to  pay  into 
court  within  30  days  the  money  found  to  be 
in  his  hands.— Bristow  v.  McClelland,  122  Ind. 
64,  22  N.  E.  299. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  S§  1617-1619. 
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{411.   Effect  of  insolTenoy  upon  pro-Hous 
acts  and  proooedinss. 
[a]     (Sup.  1846) 

After  a  judgment  had  been  obtained  in  the 
probate  court  against  an  administrator,  and  an 
execution  awarded  and  issued  against  the  real 
estate  of  the  deceased,  the  administrator  filed 
a  complaint,  under  the  statute,  for  the  purpose 
of  settling  the  estate  as  insolvent.  Held  that, 
on  motion  of  the  administrator,  the  execution 
should  be  set  aside.— Joyce  v.  Hufford,  7  Blackf. 
382. 

Where  an  execution  had  been  issued  against 
the  real  estate  of  a  decedent,  and  the  admin- 
istrator filed  a  complaint,  under  the  statute,  for 
the  purpose  of  settling  the  estate  as  insolyent, 
it  destroyed  the  lien  of  the  judgment—Id. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1620-1023. 
See,  also,  18  Cyc.  p.  851. 

§  414.   Sales  and  oonveyances  under  or- 
der of  eonrt* 
[a]     (Sap.  1865) 

An  intestate  died  insolvent,  leaving  two 
parcels  of  realty,  on  each  of  which  was  a  mort- 
gage, in  the  execution  of  which  his  wife  had 
joined.  The  administrator  petitioned  for  the 
sale  of  the  realty,  and  the  wife  consented  there- 
to, reserving  her  interest  in  the  proceeds.  The 
administrator  sold  one  parcel,  and,  after  paying 
the  mortgage  thereon,  paid  the  widow  one- third 
of  the  residue,  and  then  sold  the  other  parcel, 
distributing  the  proceeds  in  the  same  manner. 
Heldf  that  the  administrator  should  have  ap- 
plied the  balance  of  the  proceeds  of  the  sale  of 
the  first  tract,  after  paying  the  mortgage  and 
one-third  of  the  residue  to  the  widow,  to  the 
discharge  of  the  mortgage  on  the  second  tract, 
and  not  to  the  claims  of  general  creditors,  as 
the  waiver  of  the  widow,  by  joining  in  the 
mortgages,  operated  in  favor  of  the  mortgagees, 
and  not  in  favor  of  other  creditors.— Perry  v. 
Borton,  25  Ind.  274. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1G27-1G21>. 
See,  also,  18  Cyc.  p.  853. 

§  416.  Payment  of  elaims. 

[a]  (Sap.  1S50) 

The  executor  of  an  insolvent  estate  should 
not  first  apply  the  personal  assets  to  the  re- 
demption of  incumbered  real  estate  for  the  bene- 
fit of  the  widow.— Whitehead  v.  Cummins,  2 
Ind.  58. 

[b]  (Sup.  1859) 

The  administrator  of  an  insolvent  estate  is 
not  bound  to  set  off  a  judgment  in  favor  of  his 
decedent  against  a  claim  upon  his  estate;  but, 
having  done  so,  he  cannot  complain  because  it 
makes  an  unequal  distribution. — Denny  v. 
Moore,  13  Ind.  418. 

[c]  (Sup.  1880) 

The  firm  of  B.  &  C.  had  a  claim  against 
A.*s  estate,  which  B.  induced  A.'s  administrator 


to  pay  to  him,  with  the  understanding  and  in 
consideration  that,  in  case  A.'s  estate  were  in- 
solvent, B.  would  refund  the  excess  above  his 
distributive  share  therein.  The  estate  was  in- 
solvent, and  A.'s  administrator  filed  a  claim 
against  B.*s  estate  for  such  excess,  setting  up 
the  above  facts.  Heldt  that  the  payment  to 
B.  having  been  made  on  an  express  contract  to 
refund,  founded  on  a  good  consideration,  plain- 
tiff was  entitled  to  recover.— Wright  v.  Jordan, 
71  Ind.  1. 

[d]  (Sup.  1881) 

Mortgages  given  by  a  deceased  person  are 
not  rendered  ipvalid  by  reason  of  the  insolvency 
of  his  estate,  but  such  mortgages  constitute  pre- 
ferred claims  as  to  the  personal  estate. — E3vans 
V.  Pence,  78  Ind.  439. 

[e]  (Sap.  1890) 

In  an  action  against  an  administrator,  it 
appeared  that  plaintiff  held  a  promissory  note 
executed  by  the  intestate,  and  secured  by  a 
chattel  mortgage ;  that  the  administrator,  under 
order  of  court,  sold  the  mortgaged  property, 
free  of  such  lien,  for  the  purpose  of  discharging 
the  same;  that,  so  far  as  genera]  creditors  were 
concerned,  the  estate  was  insolvent.  Held,  that 
under  Elliott's  Supp.  1889,  i  401,  providing 
that  an  administrator  shall  pay  the  debts  of  his 
intestate  in  proper  order,  as  soon  as  he  shall 
have  money  in  his  hands  with  which  to  pay  the 
same,  it  was  the  duty  of  defendant  to  pay 
plaintiff's  claim  as  soon  as  the  property  was 
sold.— Jewett  v.  Hurrle,  121  Ind.  404,  23  N. 
E.  262. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  lb  Ad.  §i  1652-1654. 

§  417.  Bisbts  aiul  remedies  of  ereditors. 

Remedies  of  ward  against  administrator  of  in- 
solvent estate  of  deceased  guardian,  see 
Guabdian  and  Wabd,  I  73. 

[a]  (Sup.   1826) 

After  a  judgment  against  A.,  a  statute  (St. 
1821,  p.  140)  was  enacted,  directing  the  debts 
of  persons  dying  insolvent  to  be  paid  pro  rata. 
A.  afterwards  died  insolvent.  Held,  that  the 
judgment  had  no  priority.— Berry  v.  Marshall,  1 
Blackf.  340. 

[b]  (Sup.  1843) 

An  action  cannot  be  brought  against  an  ad- 
ministrator on  a  promise  of  the  intestate  (the 
administrator  not  having  been  guilty  of  waste, 
negligence,  or  fraud)  after  a  complaint  had 
been  filed  in  the  probate  court  by  the  admin- 
istrator for  the  purpose  of  settling  the  estate 
as  insolvent— Remy  v.  Butler,  7  Blackf.  5. 

[c3  (Sup.  1846) 
A  promissory  note  was  assigned  after  the 
death  of  the  maker,  and  after  his  estate  had 
been  declared  insolvent  by  the  probate  court; 
but  it  appeared  that  a  dividend,  uncertain  in 
amount,  would  be  paid  to  the  creditors.  The 
assignee,  without  waiting  to  receive  the  divi- 
dend, sued  on  the  assignment.     Held,  that  the 
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suit   would   not   lie.— Hardesty  v.   Kinworthy, 
■8  Blackf.  304. 

[d]  (Sup.  1897) 
A  creditor's  complaint  against  an  adminis- 
trator to  set  aside  a  fraudulent  conveyance  of 
land  by  the  intestate,  alleging  that  the  estate  is 
wholly  insolvent,  sufficiently  shows  that  plain- 
tiff's claim  cannot  be  paid  without  setting  aside 
such  conveyance,  and  need  not  allege  that  in- 
testate had  no  property  from  the  making  of  the 
conveyance  until  his  death.— State  ex  rel.  Lit- 
tle V.  Parsons,  47  N.  E.  17,  147  Ind.  579,  62 
Am.  St.  Rep.  430. 

Fob  Cases  from  Otiieb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1016-1051 ; 

28  Cent.  Dig.  Insolv.  §  3. 
See,  also,  18  Cyc.  pp.  804^07. 


{418.  Diatribntioii  and  settlcmciLt. 

[a]  (App.  1900) 
Where  the  evidence  showed  that  an  estate 
had  been  left  open  for  the  purpose  of  pros- 
ecuting actions  to  recover  excess  payments 
made  to  unpref erred  creditors  above  their  dis- 
tributive share,  on  discovering  the  estate  was 
insolvent,  and  the  administrator  was  ordered 
to  prosecute  same,  and  the  court's  findings 
showed  the  aggregate  indebtedness,  and  the 
aggregate  assets  of  the  estate,  and  the  per  cent, 
that  could  ratably  be  paid,  an  objection  that 
there  was  no  finding  that  the  estate  has  been 
finally  settled  as  insolvent,  and  that  the  final 
dividend  has  not  been  ascertained  and  decreed, 
is  untenable.— Tarplee  v.  Capp,  56  N.  E.  270, 
25  Ind.  App.  56. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §|  1055-1650. 
See,  also,  18  Cyc.  pp.  867-873. 

X.  ACTIONS. 

Abatement  of  suit  against  administrator  by 
failure  to  serve  process  and  going  to  trial,  see 
Abatement  and  Revival,  §  30. 

Administrator  as  necessary  party  to  action  to 
set  aside  fraudulent  conveyance  of  deceased 
debtor,  see  Fraudulent  Conveyances,  § 
255. 

Against  executors  de  son  tort,  see  post,  §  &14. 

Attachment,  see  Attachment,  §  18. 

By  or  against  foreign  executors  and  administra- 
tors, see  post,  §  525. 

By  or  against  foreign  or  ancillary  executors  and 
administrators,  see  post,  §  524. 

By  or  against  sun'iving  partners  or  representa- 
tives of  deceased  partners,  see  Partnership, 
8  25& 

Contest  of  will  by  cross-complaint  in  action  by 
executor  to  quiet  title,  see  Wills,  $  222. 

Continuance  or  revival  of  action  by  or  against 
descendants,  see  Abatement  and  Revival, 
II  71-77. 

I>e8cription  of  plaintiffs  as  executors,  see  Par- 
ties, I  71. 


H]ffect  of  settlement  by  beneficiaiy  on  right  of 
action  by  personal  representative  for  causing 
death,  see  Death,  |  25. 

For  accounting  or  administration,  see  poet,  §| 
468-474. 

Joinder  of  causes  of  action,  see  Action,  ||  41, 
42. 

Jurisdiction  of  one  state  court  to  order  dis- 
missal of  action  brought  by  executor  of  an- 
other state  court,  see  Coubts,  |  480. 

Liability  of  executor  or  administrator  to  gar- 
nishment, see  Garnishment,  |f  35,  36,  61. 

Necessity  of  raising  objection  to  right  of  plain- 
tiff to  sue  aa  executor  or  administrator  by 
answer  in  abatement,  see  Pabties,  |  76. 

Necessity  of  verification  and  bond  in  proceed- 
ings by  executor  to  contest  will,  see  Wills, 
I  281. 

On  administration  bonds,  see  post,  §  537. 

Proceedings  to  enforce  payment  of  debts,  see 
ante,  |  283. 

Proceedings  to  enforce  payment  of  legacies  and 
distribution,  see  ante,  ||  314,  315. 

Right  of  executor  of  purchaser  at  tax  sale 
to  sue  to  enforce  lien  for  money  paid  for 
deed,  see  Taxation,  |  827. 

Right  of  executor  of  vendor  to  compel  specific 
performance  of  contract,  see  Specific  Peb- 

FOBMANCE,    |  16. 

Rights  of  action  by  devisees  or  legatees,  see 
Wills,  f  747. 

Right  to  sue  for  causing  death  of  decedent,  see 
Death,  |  31. 

Right  to  trial  by  jury  in  action  by  widow  to 
recover  distribution  share,  see   Juby,   |   14. 

Subjects  and  titles  of  acts,  see  Statutes,  | 
124. 

Suit  to  cancel  taxes,  see  Taxation,  §  500. 

Summary  remedies  and  actions  for  unpaid  tax- 
es, see  Taxation,  ||  504,  597,  601. 

Survival  of  actions  by  or  against  decedents,  see 
Abatement  and  Revival,  |$  48-69. 

Time  for  action  against  heirs  to  foreclose  mort- 
gage, see  MoBTOAGES,  I  423. 

To  enforce  testamentary  charge,  see  Wills,  | 
826. 

To  set  aside  election  under  will,  see  Wills,  I 
797. 

I  421.   Nature  and  fomu 

[a]  (Hup.  1S27) 

In  an  action  by  an  administrator  in  his 
own  name  on  promises  made  to  himself,  the 
declaration  may  be  either  in  debet  or  detinet 
—Capp  V.  Oilman,  2  Blackf.  45. 

[b]  (Sap.  1834) 

An  administrator  may  file  a  bill  in  chan- 
cery against  one  who  intermeddles  with  or  em- 
bezzles goods  of  the  estate,  instead  of  proceed- 
ing at  law.— Thorn  v.  Tyler,  3  Blackf.  504. 

[c]  (Sap.  1833) 

The  jurisdiction  of  equity  in  a  case  where 
the  original  debtor  is  dead  rests  on  the  ground 
that  executors,  administrators,  and  heirs  are. 
or  may  be,  trustees  for  creditors,  and  hence  are 
liable  to  account  in  chancery. — Unknown  Heirsi 
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of  Whitney  v.  Kimball,  4  Ind.  546,  58  Am. 
Dec.  638. 

Where  a  debtor  is  living  and  possesses  an 
equitable  interest  in  real  estate,  inasmuch  as 
the  creditor  acquires  at  law  by  the  judgment 
a  lien  on  the  real  estate  in  which  the  debtor 
has  a  legal  interest,  equity,  in  aid  of  the  law, 
carries  along  the  lien  and  enforces  it  against 
real  estate  in  which  the  debtor  has  only  such 
equitable  interest;  and  as  by  law  the  creditor 
acquires,  by  judgment  and  execution,  a  lien  on 
a  personal  property  to  which  the  debtor  has 
the  legal  title,  equity  enforces  the  lien  on  the 
equitable  interest  of  the  debtor  in  personal 
property,  but  it  does  this  only  where  a  judg- 
ment, which  constitutes  the  lien  at  law,  In  one 
case,  and  a  judgment  and  an  execution,  in  the 
other,  have  been  obtained.—Id. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  E^x.  &  Ad.  §f  1663,  1677. 

{422.   Statutorj  proTisions. 

Retroactive  operation  of  statutes,  see  Statutes, 
I  267. 


S  423.  Actions  by  creditors   and   others 
interested  in  estate. 

Jurisdiction  of  action  to  set  aside  fraudulent 
conveyance,  see  post,  §  435. 

Property  fraudulently  conveyed  as  assets  of  es- 
tate, see  ante,  f  57. 

[a]  (Sup.  1850) 

By  Rev.  St  p.  692,  a  party  interested  in 
an  estate  is  authorized  to  institute  a  suit  in 
equity  against  the  administrator  for  waste  or 
maladministration.— Persons  v.  Crane,  2  Ind. 
157. 

[b]  (Sap.  1853) 

Where  a  bill  is  filed  by  one  or  a  few  cred- 
itors of  a  decedent  in  behalf  of  all,  they  are 
all  allowed  to  come  into  the  decree,  prove  their 
claims,  and  have  them  paid  in  the  course  of 
administration.— Unknown  Heirs  of  Whitney  v. 
Kimball,  4  Ind.  546,  5S  Am.  Dec.  638. 

[c]  (Sap.  1878) 

To  enable  a  creditor  to  maintain  an  action 
against  the  heirs  of  his  deceased  debtor  to  set 
aside  an  alleged  fraudulent  conveyance  of  real 
estate  by  the  debtor,  he  must  allege  and  prove 
that  the  personalty  of  such  debtor  has  been 
exhausted  without  satisfying  his  claim.— (1877) 
Allen  V.  Vestal,  60  Ind.  245.  Compare  (Ind. 
1878)  Price  v.  Sanders,  60  Ind.  310. 

[d]  (Sap.  188S) 

Rev.  St  1881,  $  2335,  renders  lands  fraud- 
ulently conveyed  by  a  decedent  liable  to  b€ 
sold  for  payment  of  his  debts,  and  empowers 
an  executor,  etc..  who  has  been  authorized  to 
sell  lands  thus  conveyed,  to  file  a  petition  be- 


fore sale  to  avoid  the  conveyance.  Held,  that 
one  creditor  may  maintain  an  action  to  set 
aside  a  conveyance  made  by  a  deceased  debtor 
with  intent  to  defraud  creditors,  though  the 
grantor's  estate  is  represented  by  an  adminis- 
trator; and  the  administrator  may  also  main- 
tain such  action.— Bo ttorflf  v.  Covert,  90  Ind. 
508. 

[e]     (Sop.  1897) 

A  creditor's  complaint  against  an  adminis- 
trator to  set  aside  a  fraudulent  conveyance  of 
land  by  the  intestate  must  allege  that  the  es- 
tate is  insufficient  to  pay  the  intestate's  debb*. 
including  such  claim.— State  v.  Parsons,  147 
Ind.  579,  47  N.  E.  17,  62  Am.  St.  Rep.  430. 

Fob  Cases  from  Otheb  States, 

See  23  Cent.   Dig.  Ex.  &  Ad.  if  1660, 

1660%. 
See,  also,  18  Cyc.  pp.  945-946. 

f  425.  Risl&ts  of  action  hj  ozooutors  or 
administrators. 

Against  surviving  partner,  see  Pabtnebship,  f 
258. 

By  administrator  de  bonis  non,  see  ante,  f  120. 

Effect  of  settlement  by  beneficiaries  on  right 
of  action  for  causing  death,  see  Death,  §  25. 

For  accounting  as  to  assets  of  estate,  see  ante, 
I  85. 

For  collection  of  assets  of  estate,  see  ante,  f  86. 

For  construction  of  will,  see  Wills,  $  697.  • 

For  personal  property  converted,  see  ante,  § 
154. 

For  possession  of  realty,  see  ante,  f  130. 

For  rents  and  profits  of  realty,  see  ante,  S  131. 

Notes  taken  by  representative,  see  ante,  §  153. 

Personal  property  of  decedent,  see  ante,  f  153. 

Relating  to  real  estate  in  general,  see  ante,  f 
129. 

Relating  to  trust  estates  and  other  equitable 
interests,  see  ante,  $  45. 

Right  of  married  woman  to  sue  as  administra- 
trix without  joinder  of  husband,  see  Hus- 
band AND  Wife,  f  203. 

Rights  of  action  as  assets  of  estate,  see  ante, 
K  4^-52. 

Rights  of  action  by  heirs  or  personal  representa- 
tive, see  Descent  and  Distbibution,  $  91. 

Special  administrator,  see  ante,  §  122. 

To  recover  leasehold  of  decedent,  see  ante,  S 
134. 

To  recover  payments  made  on  claims  against  es- 
tate, see  ante,  f  287. 

To  redeem  from  foreclosure  sale,  see  Mobt- 
oaoes,  $  615. 

To  set  aside  fraudulent  conveyances,  see  ante, 
§  57. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Diq.   Ex.  &  Ad.  i§   1663, 

1665-1672. 
See,  also,  18  Cyc.  pp.  874^-880. 
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f  426.  «—  In  scneral. 

Breach  of  agreement  by  joint  debtors  with  de- 
cedent, to  release  him,  ground  for  nominal 
damages,  see  Damages,  fif  11,  12. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  fii  1663, 1665. 
See,  also,  18  Cyc  p.  874. 

§427.  —  Pcrsonml     or     representatiTe 
oapaoity. 
[a]     (Sap.   1826) 
If  an  executor  change  the  nature  of  the 
debt  originally  due  to  the  intestate  by  a  con- 
tract made  with  himself,  he  must  sue  for  the 
new  debt  in  his  own  name,  and  not  in  his  rep- 
resentative character.— Helm  v.   Van   Vleet,    1 
Blackf.  342,  12  Am.  Dec.  248. 

[b]  An  executor  or  administrator  may  sue  in 
his  individual  capacity  on  a  note  payable  to 
him  in  his  representative  capacity.— (Sup.  1833) 
Barnes  v.  Modisett,  3  Blackf.  253;  (1882)  Rat- 
cliflf  y.  Elverman,  87  Ind.  446. 

[c]  (Sup.  1842) 

An  administrator  to  whom  a  note  is  made 
payable  may  sue  thereon  in  his  own  name  or  in 
his  representative  capacity,  at  his  election. — 
Sheets  v.  Pabody,  6  Blackf.  120,  38  Am.  Dec. 
132. 

Where  a  note  made  payable  to  an  executor 
is  delivered  to  him  as  such  executor,  he  may 
sue  thereon  in  his  representative  capacity. — Id. 

[d]  (Sup.  1843) 

An  executor  can  sue  in  his  own  right  on 
a  judgment  obtained  by  him  as  executor  for  a 
debt  due  to  his  testator.— Campbell  v.  Bald- 
win, 6  Blackf.  364. 

[e]  (Sup.  1878) 

In  an  action  by  one  styling  himself  ad- 
ministrator of  the  estate  of  decedent  against 
an  adjoining  proprietor  for  obstructing  the 
passage  of  driftwood  theretofore  carried  across 
the  lands  of  both  by  the  overflow  of  an  ad- 
jacent river,  the  complaint  averred  that  plain- 
tiff, by  inheritance  from  decedent,  was  the  sole 
owner  of  the  lands  injured  by  such  obstruction. 
Held,  that  the  action  could  not  be  maintained 
by  plaintiff  as  administrator,  as  the  averments 
of  the  complaint  showed  a  personal  right  of 
action— Taylor  v.  Fickas,  64  Ind.  167,  31  Am. 
Rep.  114. 

[f]  (Sap.  1881) 

Where  a  note,  given  for  a  debt  due  the 
estate,  was  payable  to  the  administratrix  in- 
dividually, she  might  sue  on  it  in  her  repre- 
sentative capacity,  as  the  money  recovered 
would  be  assets  of  the  estate.— Krutz  v.  Stew- 
art, 76  Ind.  9. 

[g]  (Sap.  1883) 

Where  notes  evidencing  an  indebtedness  to 
an  estate  were  executed  to  the  administrator, 
he  might  sue  on  them  in  his  own  name,  treat- 
ing his  designation  as  administrator  as  merely 


descriptio   personse  and   as  Burpli^uige.— Sedg^ 
wick  V.  Tucker,  90  Ind.  271, 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ff  1666-1672. 
See,  also,  18  Cyc.  pp.  874-880;    note.  51 
L.  R.  A.  261. 


1428.  Rislits   of  action  again «t   •zoem- 
tors  or  administrators. 

As  parties  to  foreclosure  suit,  see  Mortqaoes, 

{419. 
Effect  of  insolvency  of  estate,  see  ante,  |  417* 
Enforcement  of  distress  for  rent,  see  LAJf  dloei> 

AND  Tenant,  §  268. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ||  1677-1691- 
See,  also,  18  Cyc.  pp.  880-885,  975-978. 

§  429.  — >  In  seneraL 

[a]  (Sop.  1841) 

An  administrator  may  be  sued  in  equity 
for  a  debt  due  from  the  intestate.— Jodah  v. 
Brandon,  5  Blackt  506. 

[b]  (Sap.  1878) 

The  administrator  of  a  county  clerk  is  not 
liable  in  a  suit  on  the  clerk's  official  bond  for 
sheriff's  fees  collected  by  the  clerk,  but  not 
turned  over;  the  remedy  being  by  filing  a 
claim  as  in  other  cases.— State  ex  reL  Arnold 
T.  Givan,  45  Ind.  267. 

[c]  (Sap.  1874) 

Where  the  demand  in  suit  is  airainst  an 
administrator  on  a  cause  of  action  against  the 
surety  of  his  decedent,  the  circumstance  that 
there  are  other  defendants  does  not  change  the 
liability  of  the  administrator,  as  in  such  case 
separate  judgments  may  be  rendered.— Stein- 
metz  T.  State  ex  rel.  Bricka,  47  Ind.  465. 

[d]  (Sap.  1890) 

Where  money  which  belonged  to  heirs  was 
paid  to  the  administrator,  the  proper  remedy  of 
the  heirs  to  recover  the  same  was  an  action  in 
the  nature  of  an  application  for  an  order  re- 
quiring him  to  pay  over  the  money  to  them, 
and  not  an  action  upon  a  common  count  for 
money  had  and  received.— Johnson  ▼.  Alexan- 
der, 125  Ind.  575,  25  N.  E.  706,  9  L.  B.  A- 
600. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  E5x.  &  Ad.  i§  1677,  1678. 
See,  also,  18  Cyc  p.  881. 


§430.  —  Personal     or     representative 
capacity. 
[a]     (Sap.  1851) 

If  an  administrator  promises  in  writing 
that,  in  consideration  of  having  assets,  be  will 
pay  a  debt  of  the  intestate,  he  may  be  sued 
on  his  promise  in  his  individual  capacity,  and 
the  judgment  against  him  will  be  de  bonis 
propriis.— Carter  v.  Thomas,  3  Ind.  213. 
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[b]  (App.  1891) 

Where  decedent  lived  on  a  farm  at  the 
time  of  his  death  on  which  there  was  a  grow- 
ing crop  of  wheat  on  a  40-acre  tract  of  land 
adjacent  to  the  dwelling,  planted  by  a  tenant 
on  shares,  and  his  widow  claimed  the  land- 
lord's share  of  the  crop  under  the  statutory 
right  of  quarantine,  but  the  administrator  dis- 
regarded her  claim  and  inventoried  the  wheat 
and  disposed  of  it,  accounting  for  the  proceeds 
as  part  of  the  assets  of  the  estate,  the  widow 
could  waive  her  right  of  action  for  the  con- 
version, and  pursue  and  obtain  the  proceeds  as 
against  the  administrator  in  his  tnist  capacity. 
— Willitts  V.  Schuyler,  29  N.  E.  273,  3  Ind. 
App.  iia 

[0]     (App.  1892) 

Where  an  administrator  unlawfully  ob- 
tains possession  of  personal  property,  and  re- 
tains the  same  as  part  of  his  decedent's  estate, 
an  action  for  the  recovery  of  the  property  can- 
not be  brought  against  him  in  his  representa- 
tive capacity.— Davis  v.  Schmidt  (App.)  31  N. 
E.  840. 

[d]      (App.  1900) 

Where  an  executor  empowered  by  a  will 
to  mortgage  testator's  estate  executes  notes 
and  a  mortgage  on  which  he  is  personally  lia- 
ble, a  foreclosure  and  sale  of  the  mortgaged 
premises  do  not  prevent  the  mortgagee  from 
bringing  action  against  the  executor,  in  his  per- 
sonal capacity,  to  recover  a  deficiency. — De 
Coudres  v.  Union  Trust  Co.,  58  N.  E.  90,  25 
Ind.  App.  271,  81  Am.  St  Rep.  95. 

Fob  CikSES  fbom  Otheb  States, 

•See  22  Cent.  Dig.  Ex.  &  Ad.  §|  168^-1088. 
See,  also,  18  Cyc.  pp.  880^885. 

S  431.  Conditions  prooodont, 

[a]     (Sup.  1858) 

It  is  not  necessary  that  claims  against 
an  estate  should  have  been  reduced  to  judg- 
ment in  order  that  an  administrator  may  be 
authorized  to  sue  to  set  aside  a  conveyance 
made  by  his  intestate,  fraudulent  as  against 
the  creditors.— Love  v.  Mikals,  11  Ind.  227. 

An  administrator  may  sue  to  set  aside  a 
conveyance  of  his  intestate,  fraudulent  as 
against  creditors,  without  leave  of  court  to 
dispose  of  the  intestate's  land  for  his  debts, 
provided  that  he  in  his  complaint  aver  facts 
opon  which  leave  will  be  granted.— Id. 

Cb]     (Sup.  1859) 

No  action  will  lie  against  the  estate  of  a 
decedent  for  the  recovery  of  money  placed  in 
his  hands  as  the  plaintiff's  agent,  until  a  de- 
mand has  been  made  on  the  administrator  for 
an  accounting.  Nor  does  the  placing  of  the 
claim  on  the  appearance  docket  operate  in  lieu 
of  a  demand.— Hannum  v.  Curtis,  13  Ind.  20^ 

[c]  (Sap.  1800) 

Where,  in  a  suit  against  an  executor  on  a 
claim  against  his  decedent's  estate,  the  record 
shows  that  the  claim  was  duly  entered  on  the 


appearance  docket  10  days  prior  to  the  first 
day  of  the  term,  it  <will  be  held  that  the  de- 
fendant had  sufficient  notice  so  as  to  give  the 
court  jurisdiction  over  defendant— Round  v. 
State  ex  rel.  Riley,  14  Ind.  493. 

[d]  (Sap.  1865) 

2  Gav.  &  H.  St.  i  66,  relating  to  the  set- 
tlement of  decedents'  estates,  provides  that 
claims  against  estates  shall  be  filed  in  the 
court  of  common  pleas.  Held  not  to  apply  to 
cases  where  the  legal  representative  of  a  de- 
ceased joint  obligor  is  a  proper  party  defend- 
ant in  an  action  against  the  survivor. — Brax- 
ton V.  SUte  ex  rel.  Albert,  25  Ind.  82. 

[e]  (Sap.  1865) 

Tlie  statute  requiring  claims  against  de- 
cedents' estates  to  be  filed  in  the  court  of  com- 
mon pleas  and  placed  upon  the  issue  docket 
does  not  apply  to  cases  where  other  parties 
are  necessarily  joined  as  defendants  in  suits 
against  the  personal  representatives  of  a  de- 
cedent. In  such  cases  the  suit  may  be  com- 
menced by  summons.— Martin  v.  Asher's  Adm'r, 
25  Ind.  237. 

(f]  (Sap.  1870) 

Under  2  Gav.  &  H.  St.  p.  501,  S  62, 
and  Id.  p.  503,  i  66,  where  a  complaint  shows 
on  its  face  that  the  action  is  to  recover  a 
claim  against  the  estate  of  decedent,  and  the 
proceeding  has  been  commenced,  not  by  filing  a 
claim,  but  as  an  ordinary  action,  the  suit  should 
be  dismissed  on  motion.— Hyatt  v.  Mavity,  34 
Ind.  415. 

[g]  (Sap.  1873) 

In  a  proceeding  to  enforce  a  claim  against 
the  estate  of  a  decedent,  if  another  person  is 
a  necessary  party  with  the  administrator  or 
executor,  the  claim  need  not  be  filed  against 
the  estate,  but  an  ordinary  action  may  be 
brought  against  the  administrator  and  such 
other  defendant.— Stanford  v.  Stanford,  42  Ind. 
485. 

To  confer  jurisdiction  over  the  subject  of 
the  action,  a  claim  against  the  estate  of  a  de- 
cedent must  be  filed,  placed  upon  the  appear- 
ance docket,  and,  if  not  allowed,  must  be  trans- 
ferred to  the  issue  docket ;  and,  upon  demur- 
rer for  want  of  jurisdiction,  the  record  must 
show  that  such   steps  have  been   taken.— Id. 

[h]  (Sap.  1881) 
The  heirs  of  a  decedent  may  maintain  an 
action  against  his  administrator  to  recover 
rents  and  profits  of  the  real  estate  accrued  since 
the  decedent's  death,  and  received  by  the  admin- 
istrator, without  any  other  demand  than  filing 
the  claim  therefor  in  the  proper  court.— Trimble 
V.  Pollock,  77  Ind.  576. 

[1]  (Sap.  1881) 
The  rule  requiring  a  creditor  to  proceed 
with  his  judgment  and  execution  before  suing 
in  equity  to  subject  property  to  the  payment  of 
debts  does  not  apply  where  the  debtor  has  de- 
ceased.—Johnson  V.  Jones,  79  Ind.  141. 
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Cj]  (Sap.  1888) 
OlaimB  against  an  estate  even  though  such 
as  ordinarily  require  a  deiiiand  before  suit 
brought  may  be  filed  and  prosecuted  to  judgment 
without  a  demand.— Armacost  y.  Lindley,  116 
Ind.  295,  19  N.  E.  138. 

A  complaint,  in  an  action  by  a  widow 
against  her  husband's  estate,  alleging  that  on  a 
sale  of  land,  of  which  four-fifths  belonged  to 
her,  her  husband,  without  her  knowledge  or  con- 
sent, took  notes  for,  and  collected  and  con- 
verted, the  entire  deferred  payments,  is  suffi- 
cient without  alleging  a  demand.— Id. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  764,  767, 

819,     1664,     1679-1682,     1689-1691;     1 

Cent.  Dig.  Action,  §  64. 
See,  also,  18  Cyc.  pp.  885-890. 

§  432.  Defenses  as^iiuit  ezeeutors  or  ad- 
miniatrators. 

[a]  (Sap.  1871) 

In  an  action  by  an  executor  of  an  estate 
on  a  note  payable  to  him  as  executor,  etc.,  an 
answer  alleging  that  the  note  belonged  to  the 
estate,  and  that  his  letters  testamentary  have 
l)een  revoked,  is  good.— Leach  v.  Lewis,  38  Ind. 
160. 

[b]  (Sop.  1900) 

In  an  action  to  set  aside  a  conveyance  by 
a  testator,  and  for  a  sale  of  the  property  neces- 
sary to  pay  debts,  an  answer  alleging  that  other 
property  conveyed  by  testator  was  equally  lia- 
ble with  that  conveyed  to  defendant  was  in- 
sufficient.—Kaufman  V.  Elder,  56  N.  E.  215,  154 
Ind.  157. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §S  1674-1676. 
See,  also,  18  Cyc.  p.  891. 

i  433.  Defenses  hj  ezeontors  or  admin- 
istrators. 

[a]  (»ap.  1845) 

If  an  administrator  be  sued  for  a  debt  of 
the  intestate,  and,  after  the  commencement  of 
the  suit,  his  letters  of  administration  be  re- 
voked, he  may  plead  such  revocation  in  bar  of 
the  further  maintenance  of  the  action.— Morri- 
son V.  Cones,  7  Blackf.  593. 

[b]  (Sup.  1870 

Where  an  administrator  is  sued,  as  such, 
for  the  recovery  of  a  money  judgment  against 
the  estate  represented  by  him,  he  cannot,  in 
such  action,  set  up  an  estoppel  to  protect  his 
title  to  real  estate  under  a  purchase  thereof 
made  by  him  in  his  individual  capacity  from  the 
heirs  at  law  of  his  decedent.— Lee  v.  Carter,  52 
Ind.  342. 

[c]  (Sap.  1877) 

In  an  action  by  a  widow  against  the  ad- 
ministrator of  her  husband's  estate  to  recover 
one-third  of  the  value  of  property  belonging  to 
the  estate,  which  the  administrator  has  allowed 
to  be  sold   under  a   mortgage  foreclosure,   the 


fact  that  the  plaintiff  did  not  join  in  such  mort- 
gage, and  had  not  relinquished  her  interest  in 
the  property,  is  no  defense  thereto.— Morgan  v. 
Sackett,  57  Ind.  580. 

[d]  (App.  1892) 
An  answer  in  an  action  against  an  admin- 
istrator of  an  estate  which  alleges  that  part  of 
the  claim  sued  on  was  not  due  at  the  original 
filing  thereof,  but  arose  after  such  filing,  is  in- 
sufficient, under  Rev.  St.  1881,  §  2310,  provid- 
ing that  the  holder  of  a  claim  against  an  es- 
tate, whether  it  be  due  or  not,  shall  file  a  state- 
ment thereof  with  the  clerk  of  the  court  in 
which  the  estate  is  pending. — Sheeks  t.  Fillion, 
3  Ind.  App.  262,  29  N.  E.  786. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  1692-1697. 
See,  also,  18  Cyc.  pp.  892-894. 

§  434.  Set-off  and  eoaaterelaifli. 

In  action  to  recover  attorney's  fees,  see  At- 
torney AND  Client,  §  161. 
Pleading,  see  Pleading,  §  147. 

[a]  (Sap.  1850) 

Decedent  recovered  a  judgment  against  a 
third  person  before  a  justice  of  the  peace.  De- 
cedent was  indebted  to  the  justice,  and  told  the 
latter  to  take  the  first  money  collected  on  the 
judgment  and  apply  it  on  the  debt  Afterwards 
decedent  died  intestate*  His  administrator  de- 
manded the  money  collected  on  the  judgment 
from  the  justice,  who  refused  to  pay  it  over,  but 
applied  it  on  his  debt.  Held,  that  the  justice's 
authority  to  so  apply  the  money  ceased  on  de- 
cedent's death;  and  hence  the  money,  being  col- 
lected after  decedent's  death,  belonged  to  his  ad- 
ministrator.—Slaughter  V.  State  ex  reL  Chase, 
2  Ind.  220. 

[b]  (Sap.  1859) 

Where  the  intestate  held  the  note  of  the  de- 
fendant, and  agre^  that  it  should  be  paid  by 
boarding,  etc.,  his  children,  and  afterwards  the 
administrator  sanctioned  the  agreement,  the  de- 
fendant was  allowed  to  set  it  up  in  a  suit  on 
the  note  by  the  administrator  de  bonis  non  as 
to  board  both  before  and  after  the  death  of  the 
intestate.— Sorin  v.  Olinger,  12  Ind.  29. 

[c]  (Sap.  1860) 

A  died  intestate,  leaving  an  estate  worth 
not  over  $300.  After  letters  of  administration 
had  been  granted,  the  assets  of  the  estate  were, 
on  petition  of  the  widow,  delivered  to  and  vest- 
ed in  her  by  order  of  the  court.  Suit  by  the 
widow  upon  an  account,  part  of  such  assets. 
The  defendant  pleaded  as  a  set-off  a  note  of  the 
deceased  purchased  after  his  death.  Held^  that 
no  claim  against  the  decedent,  acquired  after 
his  property  vested  in  his  widow,  could  be  wt 
off  against  her  claim.— Haugh  v.  Seabold,  lo 
Ind.  343. 

[d]  (Sap.  1861) 

A  set-off  may  be  pleaded  to  an  action  Dy  an 
administrator.— Schoonover  v.  Quick,  17  Ind. 
196. 
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[e]      (Sup.  1865) 

A  lessor  in  a  written  lease  under  seal,  who 
has  bought  an  unexpired  term  from  the  admin- 
istrator of  the  lessee,  who  died  insolvent,  will 
be  allowed  by  a  court  of  equity  to  set  off  the 
amount  of  the  rent  stipulated  in  the  lease 
against  the  amount  of  the  purchase  money  of 
the  unexpired  term,  when  all  the  parties  were 
under  the  mistaken  belief  at  the  time  the  un- 
expired term  was  sold  that  the  lessee's  estate 
was  solvent.— Carley  v.  Lewis,  24  Ind.  23. 

[f]  (Sop.  1866) 

In  an  action  by  an  administrator  for  a  debt 
due  decedent's  estate  which  originated  after  the 
intestate's  death,  defendant  cannot  set  off  a 
debt  due  him  by  the  intestate  in  his  lifetime.-— 
Dayhuff  v.  Dayhuff's  Adm'r,  27  Ind.  158. 

[g]  (Sop.  1875) 

In  a  suit  by  an  administrator  on  a  note 
executed  to  him  for  an  indebtedness  to  the  es- 
tate which  he  represents,  which  originated  after 
the  death  of  the  intestate,  the  defendant  cannot 
set  off  a  debt  due  to  him  from  the  decedent  in 
his  lifetime.— Harte  v.  Houchin,  50  Ind.  327. 

[h]  (Sop.  1877) 
In  an  action  by  an  administrator  to  recov- 
er the  balance  of  purchase  money  due  on  land 
sold  by  him  belonging  to  his  decedent's  estate, 
the  purchaser  cannot  set  off  taxes  paid  by  him 
accrued  against  the  land  prior  to  the  sale,  but 
subsequent  to  the  death  of  the  decedent,  since 
the  administrator  is  not  liable  for  such  taxes.— 
Henderson  v.  Whitinger,  56  Ind.  131. 

[i]  (Sop.  1877) 
In  an  action  by  an  administrator  of  the  es- 
tate of  an  insolvent  decedent  against  an  attor- 
ney to  recover  money  collected  by  the  latter  for 
such  decedent,  the  defendant  cannot  set  off  the 
value  of  services  rendered  by  him  for  such  de- 
cedent.—Ferris  V.  Mullan,  56  Ind.  164. 

Services  rendered  to  an  executor  after  the 
testator's  death  cannot  be  set  off  in  an  action 
by  the  executor  for  money  due  the  estate,  since, 
being  expenses  of  the  administration,  they  must 
be  allowed  by  the  probate  court.— Id. 

[J]  («ttP.  1879) 
Wliere  a  cross  demand  against  an  estate  is 
a  proper  set-off  to  a  claim  in  favor  of  the  es- 
tate, the  fact  that  it  was  not  due  at  the  time 
of  decedent's  death  does  not  deprive  the  hold- 
er thereof  of  the  benefit  of  the  set-off,  if  it  be 
due  at  the  time  it  is  pleaded.— Convery  v.  Lang- 
don,  66  Ind.  311. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1698-1715. 
See,  also,  18  Cyc.  pp.  894-4)03. 


§  435.  Jnrisdiotion. 

As  dependent  on  situs  of  property,  see  Courts, 

§19. 
Effect  of  substitution  of  administrator  on  death 

of  party,  see  Abatement  and  Revival,  |  50. 


Exclusive  or  concurrent  jurisdiction,  effect  of 
priority  of  jurisdiction,  see  Courts,  f  475. 

Jurisdiction  as  dependent  on  amount  or  value 
in  controversy,  see  Courts,  i  198. 

Jurisdiction  of  common  pleas  courts,  see 
Courts,  i  132(1). 

Jurisdiction  of  justices  of  the  peace,  see  Jus- 
tices OP  the  Peace,  §  37. 

Waiver  of  objections  to  jurisdiction,  see  Courts, 
I  37. 

[a]  (Sop.  1838) 

Under  Prob.  Act,  §  47,  investing  probate 
courts  with  jurisdiction  in  all  suits  against  ad- 
ministrators arising  from  any  duty  omitted  in 
the  discharge  of  their  trusts,  an  action  may  be 
brought  in  the  probate  court  to  compel  specific 
performance  of  a  contract  of  sale  of  land  against 
an  administrator  who  had  individually  executed 
a  bond  to  convey  to  his  intestate  prior  to  his 
death,  and  who,  in  selling  his  intestate's  inter- 
est in  the  land,  executed  a  bond  to  convey  in  his 
individual  capacity,  instead  of  signing  as  ad- 
ministrator the  bond  that  had  been  executed  in 
favor  of  his  intestate.— Boyle  v.  Moss,  4  Blackf. 
535. 

[b]  (Sap.  1857) 

The  actions  contemplated  in  Common  Pleaa 
Act,  §f  11,  12,  and  Circuit  Court  Act,  §  5,  are 
different  from  those  specified  in  Common  Pleas 
Act,  i  4;  and  statutory  provisions  touching  the 
former  class  do  not  necessarily  affect  the  latter. 
—Fleece  v.  Indiana  &  I.  C.  R.  Co.,  8  Ind.  460. 

Under  Common  Pleas  Act,  f  4,  giving  that 
court  exclusive  jurisdiction  among  others  of  all 
actions  against  executors  and  administrators, 
and  section  11,  giving  the  common  pleas  and 
circuit  court  concurrent  jurisdiction  in  all  civil 
cases  except  for  slander,  libel,  etc.,  the  Legis- 
lature has  not  included  the  action  specified  in 
section  4  as  civil  cases,  but  limited  the  term 
*'civil  cases''  to  that  class  of  common-law  ac- 
tions not  heretofore  ranked  with  equitable  or 
fiduciary.— Id. 

[c]  (Sap.  1865) 

All  suits  against  executors  or  administra- 
tors must  be  brought  in  the  court  of  common 
pleas.— Wheeler  v.  Calvert's  Adm'r,  25  Ind.  365. 

[d]  (Sap.  1867) 

The  circuit  court  cannot  give  full  relief 
in  suits  to  subject  lands  fraudulently  conveyed 
because  the  common  pleas  court  has  exclusive 
jurisdiction  of  applications  for  the  sale  of  the 
real  estate, of  decedents  for  the  payment  of 
debts.  The  circuit  court  can  proceed  no  fur- 
ther than  to  decree  that  the  lands  are  liable  to 
be  sold  to  pay  such  debts.— Tyler  v.  Wilkerson, 
27  Ind.  450. 

The  circuit  court  has  jurisdiction  of  an  ap- 
plication by  creditors  to  subject  lands  alleged  to 
have  been  fraudulently  conveyed  by  a  decedent 
to  the  payment  of  debts.— Id. 

[e]  (Sap.  1873) 

The  circuit  court  has  no  jurisdiction  to 
entertain  a  suit  to  have  a  claim  against  an  es- 
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tate  set  off  against  a  judgment  in  favor  of  each 
estate.— Reno  v.  Robertson,  41  Ind.  567. 

[f]  (Sup.  1874) 

Where  the  legal  representative  of  a  de- 
ceased joint  obligor  is  a  proper  or  necessary 
party  defendant  in  a  suit  on  the  joint  obligation 
against  the  survivors,  the  court  of  common 
pleas  has  jurisdiction  to  try  the  claim  against 
the  estate.— Myers  v.  State  ex  rel.  McCray,  47 
Ind.  293. 

[g]  (Sap.  1877) 

A  cause  of  action  against  an  administrator 
and  the  guardian  of  a  person  of  unsound  mind 
jointly  must  be  prosecuted  by  ordinary  civil 
proceeding  under  the  general  jurisdiction  of  the 
circuit  court.— Noble  v.  McGinnis,  55  Ind.  528. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1716-1725. 
See,  also,  18  Cyc.  pp.  905-911. 

{436.  Venue. 

Application  of  general  statutes,  see  Venue,  f  5. 

[a]  (Sap.  1865) 

When  an  administrator  is  a  necessary  par- 
ty to  an  action,  he  may  be  sued  in  any  county 
where  any  of  his  co-defendants  reside.— Owen 
V.  State  ex  rel.  Owen,  25  Ind.  107. 

[b]  (Sup.  1880) 

A  claim  filed  against  a  decedent's  estate  is 
a  civil  suit  within  the  statute  relating  to  chang- 
es of  venue.— Lester  v.  Lester,  70  Ind.  201. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1726-1728. 
See,  also,  18  Oyc  pp.  911,  912. 

§  437.  Time  to  sue  and  limitations. 

Accrual  of  cause  of  action,  see  Limitation  or 

Actions,  §§  50,  65,  66. 
Acknowledgment  or  new  promise  by  executor  or 

administrator    as    affecting    limitations,    see 

Limitation  op  Actions,  f  143. 
Application   of  general   statutes   of  limitation, 

see  Limitation  of  Actions,  ||  25,  29,  39. 
Eiffect  of  death  and  administration  in  general, 

see  Limitation  op  Actions,  §§  80-83. 
EiBtoppel  to  rely  on  limitations,  see  Limitation 

OP  Actions,  §  13. 
Evidence  as  to  limitations,  see  Limitation  of 

Actions,  §  196. 
Existence  of  trust  as  affecting  limitations,  see 

Limitation  of  Actions,  $  102. 
Issues  and  proof  as  to  limitations, '  see  Limi- 
tation OP  Actions,  $  193. 
Part  payment  of  debt  as  affecting  limitations, 

see  LiMFTATiON  OP  Actions,  §§  154,  155. 
Pleading  limitations,  see  Limitation  of  Ac- 
tions, §§  179,  183. 
Time  of  commencement  of  action  as  affecting 

limitations,  see  Limitation   of  Actions,   | 

130. 

[a]    (Sap.  1S22) 

A  statute  (Act  Jan.  6,  1821)  providing  that 
executors   of   any    individual   banker   may    sue 


within  five  days  after  the  taking  out  of  letters 
testamentary  does  not  preclude  suit  after  the  ex* 
pi  ration  of  the  five  days. — Gray  v.  Rees,  1 
Blackf.  518. 

[b]  (Sop.  Ig40) 

A  plea  in  bar  by  an  executor,  that  he  wan 
not  appointed  executor  one  year  before  suit 
brought,  is  good.— Ferrand  v.  Walker,  5  Blackf. 
424. 

[c]  (Sap.  1844) 

The  statute  of  limitations  does  not  run  in 
favor  of  an  administrator  against  an  action 
for  distributive  shares.— Smith  y.  Calloway,  7 
Blackf.  86. 

[d]  (Sap.  1860) 

If  a  settlement  is  made  without  in  some 
manner  finally  disposing  of  the  debts  against 
an  estate,  which  are  within  the  knowledge  of 
an  administrator,  the  creditors  will  be  barred 
from  any  further  action  against  such  adminis- 
trator after  three  years.— Beard  v.  First  Presby- 
terian Church  of  Town  of  Peru,  15  Ind.  490. 

[e]  (Sap.  1874) 

In  an  action  against  decedents  executors 
on  a  mutual  open  account,  it  was  error  to 
charge  that  limitations  would  not  bar  any  of  the 
items  of  plaintiff's  account.— Sanders  v.  Sanders, 
48  Ind.  84. 

Since,  in  an  action  against  decedent*s  ex- 
ecutors on  a  mutual,  open,  and  current  account, 
limitations  begin  to  run  from  the  date  of  the 
last  item  proved  on  either  side,  an  instruction 
that  the  jury  should  disallow  all  items  in  plain- 
tiff's account  which  accrued  six  years  prior  to 
deceased's  death  was  error.— Id. 

[f]  (Sap.  1878) 

In  an  action  by  the  administrator  of  an  es- 
tate against  a  former  administrator  to  recover 
money  received  by  defendant  for  the  benefit  of 
the  estate,  an  answer  averring  that  a  final  set- 
tlement of  the  estate  was  made  and  confirmed 
by  the  court,  and  that  the  suit  was  not  com- 
menced within  three  years  after  said  settlement 
was  so  made  and  confirmed,  is  sufficient— San- 
ders V.  Loy,  61  Ind.  298. 

tgl     (Sap.  1886) 

Where  an  action  by  an  administrator  to 
avoid  a  conveyance  of  his  intestate  on  the 
ground  that  it  was  in  fraud  of  creditors  must 
be  brought  within  five  years  from  his  death 
(Rev.  St.  1881,  §  2334),  a  complaint  by  an  ad- 
ministrator filed  for  that  purpose  is  bad  on 
demurrer,  where  it  shows  on  its  face  that  it 
was  not  filed  within  five  years  from  the  death 
of  the  intestate.— <^ook  v.  Chambers,  107  Ind. 
67.  8  N.  E.  10. 

[h]     (Sap.  1905) 
The     three-year     statute     of     limitations 
(Bums*  Ann.  St.  1901,  i  2558)  has  no  applica- 
tion to  an  action  for  money  had  and  recaived, 
by  a  ward  against  the  executor  of  his  deceased 
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j^uardian'B  estate.— Roberts  t.  Smith,  165  Ind. 
414, '74  N.  B.  894. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §S  1729-17G4. 
See,  also,  18  Cyc  pp.  913-944. 

1438.  PartieB. 

Actions  for  causing  death,  see  Death,   |  41. 

Actions  to  construe  will,  see  Wills,  S  700. 

Actions  to  redeem  from  foreclosure  sale,  see 
MOBTOAOES,  §  615. 

Administrator  as  necessaiy  party  to  action  to 
set  aside  fraudulent  conveyance  by  deceased 
debtor,  see  Fraudulent  Conveyances,  § 
255. 

Administrator  as  party  in  action  by  heirs  of 
lessor  for  rent,  see  Descent  and  Distribu- 
tion, S  90. 

■Contest  of  will,  see  Wills,  S  267. 

In  action  on  insurance  policy,  see  Insurance, 
§  624. 

Personal  representative  as  necessary  party  in 
action  against  heir,  see  Descent  and  Dis- 
tbibution,  §  144. 

To  foreclosure  suits,  see  Mobtgaqes,  |  427. 

Will  contest,  see  Wills,  §  266. 

[a]  (Sup.  1842) 

Where  a  petition  for  scire  facias  to  have 
execution  against  the  real  estate  of  a  decedent 
on  a  judgment  against  his  executor  or  adminis- 
trator does  not  make  terre-tenants  defendants, 
the  defect  may  be  assigned  for  error.— Wil- 
liams V.  Morehouse,  6  Blackf.  215. 

[b]  (Sup.  1856) 

The  fact  that,  if  the  widow  and  heirs  are 
not  parties  in  the  prosecution  of  a  claim  against 
the  administrator,  they  may  be  witnesses,  is  no 
reason  for  making  them  parties. — Nelson  v. 
Uart,  8  Ind.  293. 

A  creditor  of  a  decedent's  estate  in  the 
prosecution  of  his  claim  against  the  adminis- 
trator cannot  join  the  widow  and  heirs,  as  the 
administrator  represents  their  interest  in  the 
estate,  and  ]ie  is  bound  to  make  all  necessary 
defense  to  the  claimant's  demand.— Id. 

In  a  suit  by  a  creditor  of  an  estate  against 
the  administrator  and  the  widow  and  heirs,  a 
■demurrer  by  the  administrator  for  misjoinder 
■of  parties  should  be  overuled.— Id. 

[c]  (Sup.  1869) 

In  an  action  against  an  administrator  by 
lieirs  to  recover  certain  sums  for  which  he  had 
failed  to  account,  the  answer  set  forth  that 
<^rtain  heirs  of  B.  were  interested,  and  the  re- 
ply alleged  that  B.,  by  way  of  advancement, 
assigned  his  interest  in  the  estate  to  his  father, 
the  decedent,  by  a  writing  which  had  been 
lost  Held,  that  the  heirs  of  B.  should  have 
been  made  parties.— Murphy  v.  Tilly,  11  Inu. 
511. 

[d]  (Sup.  1878) 

Where  the  executors  of  a  decedent's  es- 
tate, who  were  charged  with  the  duty  of  ap- 


propriating the  interest  on  a  specified  fund  to 
the  education  of  the  testator's  two  sons,  had 
failed  in  that  duty,  one  of  the  sons,  who  had 
completed  his  education  at  his  own  expense, 
was  entitled  to  bring  an  action  on  his  own  re- 
lation against  them  for  the  repayment  of  the 
amount  of  such  expenses.  His  interests  and 
those  of  the  other  son  were  not  joint. — Heady 
V.  State  ex  rel.  Heady,  60  Ind.  316. 

[e]       (Sup.  1880) 

A  decedent's  estate  cannot  be  a  party  to  a 
suit  as  such,  but  the  suit  should  be  carried  on 
in  the  name  of  a  representative  of  the  deceas- 
ed.—Wells'  Estate  V.  Wells,  71  Ind.  509. 

[f]  (Sup.  1881) 

Prior  to  Rev.  St.  1881,  |  2311,  an  ordi- 
nary suit  might  be  brought  against  the  prin- 
cipal debtor  and  the  administrator  of  his  sure- 
ty, and,  if  the  principal  was  not  served  with 
process,  might  go  on  against  the  administrator 
alone,  unless  objection  was  made  by  motion 
before  pleading.— Corbaley  v.  State  ex  rel. 
Holmes,  81  Ind.  62. 

[g]  (APP.18W) 

Under  Bums'  Rev.  St.  1894,  $  2466  (Hor- 
ner's Rev.  St.  1897,  |  2311),  prohibiting  a  joint 
action  against  an  estate  and  a  joint  or  joint 
and  several  obligor  with  the  decedent,  but  re- 
quiring the  creditor  to  file  his  claim  against 
the  estate  only,  and  section  2467  (2312),  making 
every  contract  executed  jointly  by  a  decedent 
with  any  other  person  joint  and  several  for  the 
purpose  of  enforcing  it  against  decedent's  es- 
tate, the  wife  was  properly  not  made  a  party 
to  an  action  against  the  husband's  estate  on 
a  mortgage  signed  by  husband  and  wife. — Fos- 
ter V.  Honan,  53  N.  E.  667,  22  Ind.  App.  252. 

[h]     (App.  1903) 

A  devisee  having  a  life  estate  in  an  un- 
divided third  of  testator's  real  estate  has  suffi- 
cient interest  therein  to  be  properly  joined  as 
party  plaintiff  in  an  action  by  the  administra- 
tor to  restrain  a  tenant  from  committing  waste. 
— Halstead  v.  Coen,  67  N.  E.  957,  31  Ind.  App. 
302. 

ITOB  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  $§  1765-1785, 

1790,  1791;   35  Cent.  Dig.  Mtg.  §  1282; 

37  Cent.  Dig.  Parties,  §§  17,  25,  37,  50. 
See,  also,  18  Cyc.  pp.  944-971. 

§  439.   Joinder  or  interrentloii  in  aotiona 
by  others. 

Action  to  set  aside  settlement,  see  post,  §  509  (7). 
Necessity    for    making    sole    distributee    party 

where  administrator  is  appointed  after  order 

that  administration  is  unnecessary,  see  ante, 

§  29. 
Unrepresented  estate   as   party  to   action,   see 

ante,  S  3. 

[a]    (Sup.  1849) 
On   a   bill   by   an    administrator  de  bonis 
non   to  set   aside   the  entry  of  satisfaction   of 
a  decree  of  foreclosure  obtained  by  the  former 
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administrator,  the  mortgagor  and  widow  and 
heirs  of  the  intestate  being  made  defendants, 
it  cannot  be  objected,  on  a  bill  of  review  or  re- 
hearing, that  the  representatives  of  the  former 
administrator  were  not  made  parties  to  the 
original  bill ;  the  rights  of  the  parties  to  the 
suit  not  being  affected  by  the  omission.— Tal- 
bott  V.  Dennis,  1  Ind.  471,  Smith,  357. 

[b]  (Sup.  1850) 

To  a  bill  filed  in  chancery  to  subject  cer- 
tain real  estate  left  by  a  decedent  to  the  pay- 
ment of  a  judgment  assigned  to  the  plaintiff, 
the  administrator  is  properly  made  a  party. 
— Teetor  v.  Abden,  2  Ind.  183. 

[c]  (Svp.  1853) 

A  bill  filed  to  subject  to  the  payment  of  a 
judgment  the  equitable  estate  of  a  deceased 
debtor,  which  does  not  make  his  administrator 
a  party,  must  allege  that  none  had  been  ap- 
pointed.—Unknow^n  Heirs  of  Whitney  v.  Kim- 
ball, 4  Ind.  546,  58  Am.  Dec.  638. 

[d]  (Sup.  1863) 

In  an  action  by  heirs  for  specific  perform- 
ance of  a  contract  of  their  testator,  the  ex- 
ecutor was  not  a  necessary  party  in  his  char- 
acter of  executor,  where  he  was  also  one  of 
the  devisees.- Watson  v.  Mahan,  20  Ind.  223. 

[e]  (Sup.  1863) 

In  an  action  by  the  heirs  of  a  deceased 
lessor  to  recover  rents  from  the  lessee,  the  ad- 
ministrator may  be  made  a  party,  on  showing 
that  rents  have  been  paid  to  him  which  should 
have  been  paid  to  the  heirs.- King  y.  Anderson, 
20  Ind.  385. 

[f]  (Sup.  1878) 

In  an  action  to  foreclose  a,  mortgage, 
where  complainant  alleged  that  plaintiff,  widow 
of  decedent  mortgagee,  had  made  an  amicable 
settlement  with  other  heirs,  and  was  the  sole 
owner  of  the  mortgage  which  had  been  assign- 
ed to  her;  that  the  administrator  of  the  es- 
tate had  fully  settled  it,  and  been  discharged, 
and  that  the  settlement  had  been  approved  by 
the  court, — the  administrator  was  neither  a  nec- 
essary nor  a  proper  party  to  the  action.— West- 
erfield  v.  Spencer,  61  Ind.  339. 

[g]  (Svp.  1879) 

Where  a  grantee  dies  leaving  no  personal 
estate  to  be  administered,  his  administrator  is 
not  a  necessary  party  defendant  to  a  suit  by 
the  grantor's  administrator  to  reform  the  deed 
and  to  enforce  a  vendor's  lien. — Overly  v.  Tip- 
ton, 68  Ind.  410. 

[h]    (Svp.  1884) 
A  complaint  to  set  aside  a  fraudulent  con- 
veyance of  a  deceased  debtor,  which  does  not 
make  the  administrator  a  party,  is  bad  on  de- 
murrer.—Willis  V.  Thompson,  93  Ind.  62. 

[i]     (Svp.  1884) 
Pending    suit    for    partition    between    the 
heirs  of  decedent,  the  administrator  cannot  in- 
tervene praying  for  a  sale  of  the  land  to  make 
assets.— Clayton  v.  Blough,  93  Ind.  85. 


[J]     (Svp.  1885> 
In  a  suit  to  enforce  a  vendor's  lien,  *  the 
vendee  being  dead,  his  administrator  is  prop- 
erly made  a  party.— Lord  v.   Wilcox,  99  Ind. 
491. 

[k]    (Svp.  1885) 

Under  Rev.  St  1881,  §  2311,  providing 
that  no  action  can  be  brought  against  an  ex- 
ecutor or  administrator  on  any  contract  exe- 
cuted jointly  or  jointly  and  severally  by  de- 
cedent and  another  person,  but  that  the  holder 
of  such  contract  can  enforce  it  against  the  es- 
tate only  by  filing  his  claim  thereon,  where  an 
executor  and  two  other  persons  are  sued  on  a 
contract  entered  into,  by  decedent  and  the  other 
defendants,  the  executor  has  a  right  to  a  dis- 
missal of  the  action  as  to  him,  but  not  as  to 
all  the  defendants.— State  ex  rel.  Young  v.  Cun- 
ningham, 101  Ind.  461. 

[1]  (Svp.  1889) 
Where  a  creditor  files  a  bill  to  set  aside 
the  conveyance  of  a  deceased  debtor  for  fraud, 
the  personal  representative  of  the  debtor  is  a 
necessaiy  party.— Hays  v.  Montgomery,  118 
Ind.  91,  20  N.  E.  646. 

[m]     (App.  1903) 

Where,  in  ejectment,  defendant  seeks  to  ob- 
tain title  to  the  west  of  three  acres,  of  which 
he  is  in  possession,  relying  on  a  mistake  in  the 
description  in  his  deed,  which  described  the 
middle,  instead  of  the  west,  of  three  acres  as 
that  conveyed,  the  absence  of  the  representa- 
tives of  his  grantor's  estate  is  not  material, 
where  the  grantor  before  her  death  had  parted 
with  all  the  interest  in  all  of  the  acres. — Wie- 
neke  v.  Deputy,  68  N.  E.  921,  31  Ind.  App. 
621. 

[n]  (App.  1904) 
Under  Bums*  Rev.  St.  1901,  |  273,  pro- 
viding that,  when  a  complete  determination  of 
the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  cause 
them  to  be  joined,  on  the  death  of  a  party  de- 
fendant the  plaintiff  is  entitled  to  have  an  ad- 
ministrator appointed  and  substituted  as  a  par- 
ty, whether  issues  have  been  joined  or  not. — 
Trent  v.  Edmonds,  70  N.  E.  169,  32  Ind.  App. 
432. 

For  Cases  from  Other  States, 

See  22  CfeNT.  Dig.  Et,  &  Ad.  §§  1765, 1766, 

1770,  1771,  1774-1786;    37  Cent.  Dig. 

Parties,  H  17.  25,  37,  38,  50.  64. 
See,  also,   18  Cyc  pp.  963-967,  974,  975. 

§  440.  Removal  or  death  peadinc  aotioa* 

Revocation  of  letters  before  suit,  see  ante,  H 
432,  433. 

[a]  (Svp.  1874) 
The  administrator  of  the  estate  of  an  ex- 
ecutor in  an  action  by  the  legatee  and  heirs  of 
a  testator  against  such  executor  since  deceased 
and  a  creditor  of  the  estate  for  the  fraudulent 
payment  of  a  claim  of  the  creditor  by  the  ex- 
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ecutor  is  not  a  necessary  party.— Lancaster  v. 
Gould,  46  Ind.  397. 

[b]  (Svp.  1885) 
The  pendency  of  proceedings  to  remove  an 
administrator  de  bonis  non  is  not  a  ground 
for  staying  or  abating  proceedings  in  an  ac- 
tion brought  by  him.— Langsdale  v.  Woollen, 
99  Ind.  575. 

Fob  Cases  from  Otiier  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §{  1787-1789. 
See,  also,  18  Cyc.  pp.  968-970. 

§  441.   ProoeM  and  appearance. 

Process  to  sustain  default  judgment,  see  post» 
I  453. 

[a]  (Sup.  1827) 

On  a  bill  against  an  administrator  and  the 
heir  to  enforce  the  lien  of  the  complainant  on 
land  alleged  to  have  been  sold  and  conveyed 
by  him  to  the  deceased,  the  heir  being  a  nonres- 
ident, a  decree  should,  not  be  made  without 
proof  of  publication  of  notice  of  the  suit.— 
Abom  V.  Burnett,  2  Blackf.  101. 

[b]  (Sup.  1863) 

Under  the  Revised  Statutes  of  1843,  serv- 
ice of  process  in  the  probate  court  upon  an  ad- 
ministrator must  be  made  20  days  before  the 
first  day  of  the  term.— Carter  v.  Spencer,  4  Ind. 
78. 

[c]  (Svp.  1858) 

The  court  has  not  jurisdiction  over  the  per- 
son of  an  administrator,  sued  on  a  note  of  his 
intestate,  without  actual  or  constructive  no- 
tice to  him,  according  to  statute.— Crabb  v.  At- 
wood  &  Co.,  10  Ind.  322. 

[d]  Where  an  administrator  is  sued  on  a 
claim  against  his  decedenfs  estate,  and  pro- 
cess is  served  upon  him,  he  may,  on  special  ap- 
pearance, and  on  his  affidavit  showing  that 
such  claim  has  never  been  filed  in  the  clerk's 
office  and  placed  on  the  appearance  docket,  ob- 
tain a  dismissal  of  the  action;  but  if  he  en- 
ters a  full  appearance  to  the  action,  and  de- 
murs to  or  answers  the  complaint,  he  waives 
the  statutory  requirements  as  to  filing  claims. 
—(Sup.  1877)  Morrison  v.  Kramer,  58  Ind.  38. 
CONTRA,  see  (1873)  Stanford  v.  Stanford,  42 
Ind.  485. 

[e]  (Sup.  18T7) 

An  appearance  by  attorney  is  a  sufficient 
appearance  by  an  administrator  in  an  action 
on  a  claim  against  his  decedent*s  estate  where- 
in judgment  is  rendered  by  agreement  against 
the  estate.— Collins  v.  Rose,  59  Ind.  33. 

m      (App.  1900) 

Horner's  Rev.  St.  1897,  §S  2311,  2319, 
2324  (Bums^  Rev.  St.  1891,  §§  2466,  2474, 
2479),  provide  that,  on  refusal  of  an  admin- 
istrator to  admit  a  claim  against  the  estate, 
it  shall  be  transferred  to  the  issue  docket,  and 
amended  by  making  any  other  person  bound 
with  the  decedent   a  defendant  in  the  action, 


and  that  thereafter  the  action  shall  be  prose- 
cuted against  him  as  a  codefendant  with  the 
administrator,  and  judgment  rendered  accord- 
ingly. Held  that,  in  an  action  against  an  ad- 
ministrator on  a  joint  and  several  note  signed 
by  his  decedent,  where  the  administrator  had 
appeared  to  defend  the  claim,  and  the  claim  had 
been  amended  by  making  the  other  signers  of 
the  note  co-defendants  with  the  administrator, 
and  one  of  such  co-defendants  set  up,  by  cross 
complaint,  that  he  signed  the  note  only  as 
surety  for  the  decedent,  the  court  had  juris- 
diction of  the  person  of  the  administrator  on 
the  cross  complaint,  and  might  issue  a  rule 
against  the  administrator  to  answer  it,  though 
no  process  was  issued  on  the  cross  complaint, 
and  the  administrator  had  not  appeared  to  it. 
—Bowman  v.  Citizens'  Nat.  Bank  of  Martins- 
ville, 56  N.  E.  39,  25  Ind.  App.  38. 

Fob  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §S  1792-1797. 
See,  also,  18  Cyc.  pp.  972,  973. 

§442.  Pleading. 

Aider  by  verdict  or  judgment,  see  Pleading, 
§433. 

Alternative  allegations,  see  Pleading,  §  20. 

Filing  written  instruments  with  pleading,  see 
Pleading,  §  308. 

Necessity  for  reply,  see  Pleading,  §  1(55. 

Pleading  limitations,  see  LtIuitation  of  Ac- 
tions, §§  179,  183. 

Set-off  or  counterclaim,  see  Pleading,  §  144. 

Verification,  see  Pleading,  §  290. 

Waiver  of  objections,  see  Pleading,  §  406. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  §§  1798- 

1857;    39  Cent.  Dig.  Plead.  §  881. 
See,  also,  18  Cyc.  pp.  978-1019. 

§443.  — »  In  K«n«'i^l« 

Pleading  limitations,  see  Limitation  of  Ac- 
tions,  §  178. 

[a]  In  suit  by  an  administrator  de  bonis  non 
against  a  debtor  of  the  original  intestate,  the 
declaration  must  state  the  name  of  the  previous 
administrator,  and  aver  that  the  money  had  not 
been  paid  to  him.  nor  to  the  original  intestate, 
nor  to  the  plaintiff.— (Sup.  1830)  Vanblaricum 
V.  Yeo,  2  Blackf.  322;  (1837)  Griffith  v. 
Fischli,  4  Blackf.  427. 

[aa]    (Sup.  1S40) 

In  an  action  against  executors  on  a  note 
executed  by  the  testator  and  another,  a  declara- 
tion averred  that  the  makers  were  dead,  such 
other  having  died  first,  and  that  neither  of 
them  had  paid  the  note,  nor  had  the  defendants 
paid  the  same.  Held,  that  the  declaration  was 
not  objectionable  for  not  alleging  the  nonpay- 
ment by  the  representatives  of  the  other  maker. 
— Newkirk  v.  Johnson,  5  Blackf.  302. 

[b]  (Sup.  1S40) 

A  replication  to  a  plea  of  plene  adminis- 
travit  as  to  the  goods  of  the  testator,  that  the 
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testator,  at  the  time  of  his  death,  was  seised  of 
real  estate  which  the  defendant,  if  necessary, 
could  have  reduced  to  assets  for  the  payment  of 
debts,  is  bad  on  £:eneral  demurrer.— Joiner  v. 
Sanders,  5  Blackf.  378. 

[bb]    (Sup.  1842) 

In  assumpsit  against  an  administrator  on 
the  promise  of  his  intestate,  the  plea  was  not 
.guilty.  Held,  on  general  demurrer,  that  the 
plea  was  insufficient— Morrison  v.  Kelly,  6 
Blackf.  224. 

[C]     (Sop.  1843) 

In  an  action  against  an  administrator,  it 
is  too  late,  after  a  plea  to  the  merits,  to  object 
to  the  statement  of  demand.— Davis  v.  Davis,  6 
Blackf.  394. 

[cc]     (Sup.  1845) 

The  declaration  in  a  suit  against  the  ad- 
ministrator of  the  acceptor  of  a  bill  of  exchange 
need  not  allege  that  the  plaintiffs  claim  had 
been  filed  in  the  office  of  the  clerk  of  the  pro- 
bate court— Phipps  v.  Addison,  7  Blackf.  375. 

[d]  (Sap.  1845) 

A  declaration  is  not  objectionable  because 
It  describes  the  plaintiffs  as  executors  and  sets 
^ut  a  cause  of  action  in  their  own  right. — 
Daniels  v.  Richie,  7  Blackf.  391. 

[dd]    (Sup.  1852) 

Under  Rev.  St  1843,  providing  for  the 
payment  by  an  administrator  of  claims  which 
have  either  been  admitted  by  the  judge  or  al- 
lowed by  the  executor,  plaintiff  in  an  action  on 
a  claim  founded  on  a  judgment,  in  averring  that 
the  probate  court  had  ordered  the  payment  of 
his  demand,  averred  a  sufficient  establishment 
•of  his  claim,  and  it  was  immaterial  that  he  did 
not  sufficiently  allege  a  judgment— State  ex  rel. 
Pierson  v.  Bowden,  3  Ind.  504. 

[e]  (Sup.  1853) 

In  assumpsit  by  executors  on  three  prom- 
issory notes,  defendants  interposed  a  plea  that 
the  notes  described  in  the  declaration,  and  an- 
other, of  the  same  date,  for  $75,  were  all  given 
to  the  testator  in  his  lifetime,  in  consideration  of 
the  sale  by  the  testator  to  the  defendant  of  a 
certain  tract  of  land, '  described  therein,  and  for 
no  other  consideration  whatever;  and,  at  the 
time  of  the  execution  of  the  notes,  the  testator 
agreed  to  convey  the  land  to  the  defendant  on 
payment  of  said  several  notes.  It  was  averred 
that,  before  the  commencement  of  the  suit,  the 
-defendant  had  paid  the  $75  note  and  $74  of  the 
first  note  described  in  the  declaration,  and  that 
all  the  notes  were  due  before  the  commencement 
of  the  suit,  and  that  neither  the  testator  in  his 
lifetime,  nor  the  plaintiff  since  his  death,  at  any 
time  before  the  commencement  of  the  suit,  had 
conveyed  or  offered  to  convey  to  the  defendant 
the  said  land  upon  the  payment  of  the  note. 
Held,  that  the  plea  was  a  bar  to  the  action. — 
Ireland  v.  Chauncey,  4*  Ind.  224. 

[ee]     (Sap.  1854) 

In  an  action  by  the  administrator  of  M.  M. 
against  the   administrator  of  J.  M.,   the  com- 


plaint alleged  that  J.  M.  had  fraudulently  in- 
duced M.  M.  to  marry  him,  whereby  he  became 
possessed  of  a  large  amount  of  real  and  personal 
property  of  M.  t^.,  and  that  J.  M.  had  a  wife 
living,  which  was  unknown  to  M.  M.  The  an- 
swer alleged  that  the  property  was  voluntarily 
given  by  M.  M.  to  J.  M.  in  his  lifetime ;  that  M. 
M.,  after  she  had  given  the  property,  learned 
that  J.  M.  was  married  to  another  woman,  but 
made  no  objection,  and  permitted  him  to  retain 
the  same.  Held,  that  the  answer  was  insuffi- 
cient—Wiggins V.  Holman,  5  Ind.  502. 

[f]  (Sap.  1858) 

In  a  suit  by  an  administrator  to  set  aside 
a  conveyance  of  his  intestate  as  fraudulent 
against  creditors,  the  nature  of  the  claims  for 
the  payment  of  which  the  real  estate  is  sought 
to  be  subjected  need  not  be  alleged  in  the  com- 
plaint—Love y.  Mikals,  11  Ind.  227. 

[ff]    (8ap.l86S) 

The  statute  provides  that,  in  the  absence 
of  heirs,  the  administrator  shall  receive  rents. 
A  complaint  for  rent  by  the  administrator, 
averring  that  he  had  authority  to,  and  did,  rent 
the  property,  was  held  a  sufficient  allegation  of 
authority  under  the  statute.— Guynn  v.  Jones, 
12  Ind.  486. 

[g]  (Sap.  1859) 

In  a  complaint  against  an  executor  for  neg- 
lecting to  inventory  and  sell  certain  property, 
it  must  be  expressly  averred  that  the  property 
has  come  to  his  knowledge. — State  ex  reL  Leach 
V.  Scott,  12  Ind.  529. 

[gg]  (Sap.  I860) 

In  an  action  against  an  administrator  for 
money  paid  for  the  use  of  the  estate  of  decedent 
the  complaint  must  show  that  the  money  was 
paid  at  the  request  of  the  deceased  or  of  de- 
fendant—Woodford  V.  Leavenworth,  14  Ind. 
311. 

[h]     (Sap.  1862) 

Conceding  that  an  administrator,  who  ad- 
vances his  own  funds  to  pay  demands  against 
the  estate,  acquires  a  right  of  action  against  the 
heirs  of  the  intestate,  the  purpose  of  the  ad- 
vance should  be  affirmatively  alleged,  that  the 
court  may  determine  from  the  complaint  wheth- 
er it  constitutes  a  sufficient  cause  of  action.^ 
McCriure  v.  McClure,  19  Ind.  185. 

[hh]     (Sap.  1865) 

In  a  suit  by  a  legatee  against  the  admin- 
istrator and  a  creditor  of  the  estate,  alleging 
fraudulent  payment  of  the  creditor's  claim,  the 
complaint  need  not  set  forth  the  will  under 
which  plaintiff  claims  the  legacy.— Bell's  Adm'r 
V.  Ayres,  24  Ind.  92. 

[1]  (Sap.  1869) 
The  general  denial  by  an  administrator  of 
a  decedent's  estate,  not  sworn  to,  puts  in  issue 
the  execution  of  a  promissory  note  purportinjc 
to  have  been  made  by  the  decedent— Cawood's 
Adm'r  v.  Lee,  32  Ind.  44. 
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Where  the  execution  of  a  note  of  a  dece- 
dent is  put  in  issue  by  the  administrator  in  an 
action  against  him,  the  proof  thereof  is  not 
waived  by  the  fact  that  the  administrator  al- 
lowed it  to  be  read  in  evidence  without  objec- 
tion.—Id. 

[11]     (Sup.  1872) 

In  an  action  by  an  executor  on  a  duebill, 
an  answer  by  defendant  that  he  had  paid  the 
full  amount  of  principal  and  interest  due  to  the 
decedent,  and  that  **the  sum  of  money  was  paid 
in  goods,  wares,  and  merchandise,  and  was  paid 
in  full  satisfaction  of  said  note,  and  was  so 
received  by  the  deceased  in  his  lifetime,'*  is  good 
as  a  plea  of  payment.— Hart  v.  Crawford,  41 
Ind.  197. 

m  (Sap.  1872) 
In  an  action  by  an  executor  on  a  note  giv- 
en for  the  price  of  land  sold  under  order  of 
court,  defendant  answered  that  the  purchase 
was  made  with  intent  to  sell  the  same  to  a  rail- 
road for  a  depot,  to  the  knowledge  of  the  execu- 
tor, but  that,  because  of  his  delay  in  obtaining 
confirmation  of  the  sale,  the  opportunity  to  sell 
to  the  railroad  was  lost,  to  the  damage  of  de- 
fendant, which  damage  he  set  up  as  a  counter- 
claim. It  was  not  averred  that  defendant  mov- 
ed the  court  to  require  the  administrator  to  re- 
port the  sale,  or  that  defendant  had  made  a 
valid  contract  with  the  railroad.  lield  to  set 
up  no  defense.— Gadbury  v.  Stahl,  41  Ind.  348. 

Uj]     (S«p.  1874) 

To  a  suit  by  an  administrator,  charging 
that  the  defendant  converted  to  his  own  use 
$500  of  money  left  by  the  decedent,  the  defend- 
ant answered  that  he  had  loaned  the  identical 
money  to  the  decedent,  who  had  it  on  hand  at 
the  time  of  his  death,  and  that  his  widow,  at 
the  time  of  his  death,  took  possession  of  the 
money,  and  represented  to  the  defendant  that 
she  would  take  out  letters  of  administration, 
and  requested  him  to  take  back  said  money  and 
deliver  to  her  the  note  the  deceased  had  given 
him  therefor,  which  he  did.  The  answer  did 
-not  state  whether  or  not  the  estate  was  sol- 
vent or  insolvent,  nor  was  it  pleaded  as  a  set- 
off. Held,  that  the  answer  was  insufficient- 
Robinson  v.  Isenhower,  47  Ind.  199. 

[k]    (Sup.  1875) 

To  a  complaint  by  an  administrator  as  such 
on  a  note  made  payable  to  him  as  administra- 
tor, it  is  not  a  sufficient  answer  that  the  note  is 
not  the  property  of  the  estate  represented  by 
the  plaintiff,  but  his  individual  property.— Harte 
v.  Houchin,  50  Ind.  327. 

[kk]     (Sup.  1875) 

A  bill  by  an  administrator  to  recover  the 
value  of  certain  personalty  of  decedent's  estate, 
sold  by  plaintiff  to  defendant,  alleged  that  sale 
of  the  property  was  made  at  such  price  as 
should  be  agreed  upon  by  arbitrators  selected, 
but  that  before  the  arbitrators  had  acted  the 
purchaser  declared  that  he  would  not  abide  by 


their  decision.  It  was  not  shown  that  any  price 
was  agreed  upon,  or  that  any  inventory  or  ap- 
praisement of  the  property,  or  any  order  of 
court  for  private  sale  thereof,  was  made,  or  that 
either  party  to  the  contract  was  uninformed  as 
to  the  facts.  Held,  that  the  bill  was  demurra- 
ble.— Ramey  v.  McCain,'  51  Ind.  496. 

[1]  (Sup.  1877) 
A  complaint  by  an  administrator,  in  an  ac- 
tion on  a  note  payable  to  his  intestate,  is  not 
defective  in  failing  to  allege  specially  that  the 
note  has  not  been  paid  to  deceased,  where  it 
avers  that  such  note  is  due  and  unpaid.— Crom- 
well v.  Barnes,  58  Ind.  20. 

[11]      (Swp.  1877) 

In  an  action  against  an  administrator  on 
a  claim  against  his  decedent's  estate,  the  fact 
that  such  claim  has  not  been  filed  according  to 
the  statutory  requirements  cannot  be  presented 
by  a  demurrer  assigning  that  reason,  where  the 
fact  does  not  appear  on  the  face  of  the  com- 
plaint.—Morrison  V.  Kramer,  58  Ind.  38. 

[m]      (Sup.  1878) 

In  an  action  on  a  note  by  administrators, 
the  payee*s  widow  was  made  a  party  plaintiff, 
and  filed  a  complaint  demanding  to  be  declared 
the  owner  of  the  note,  and  asking  judgment 
against  the  defendants.  Her  complaint  alleged 
that  the  only  consiiieration  of  the  note  sued  on 
was  the  note  of  the  defendant  to  the  original 
complaint  to  her  as  her  separate  property,  and 
which  note  her  husband  had  obtained  without 
her  consent,  surrendered,  and  caused  the  note 
sued  on  to  be  executed  to  him.  An  answer  by 
the  administrators  admitted  that  the  considera- 
tion of  the  note  was  once  the  widow's  property, 
but  alleged  that  it  had  become  their  decedent's 
separate  property  by  the  acceptance  of  a  cer- 
tain deed  by  her  for  real  estate  purchased  there- 
with, and  that  before  the  execution  of  the  note 
in  suit,  the  money  was  placed  in  the  hands  of 
the  husband,  to  be  invested  in  real  estate  in  her 
name.  Their  decedent  caused  a  deed  to  be  ex- 
ecuted and  delivered  to  the  widow  for  a  certain 
tract  of  land  which  the  widow  accepted,  and 
still  held  the  deed  thereto  in  full  satisfaction. 
Held,  that  in  the  absence  of  an  averment  that 
the  widow  had  ever  indorsed  or  in  any  way 
transferred  the  original  note,  and  in  the  absence 
of  the  deed  referred  to  in  the  answer  having 
been  set  out  in  the  record  so  that  the  date  of 
the  transaction  on  which  the  answer  relied  was 
not  made  to  appear,  the  answer  was  insufficient 
and  demurrable  as  viewed  from  the  record  pre- 
sented on  appeal.— Lynam  v.  Buckner,  60  Ind. 
402. 

[mm]    (Sup.  1878) 

In  an  action  by  an  administrator  of  an  es- 
tate against  a  former  administrator  to  recover 
money  received  by  defendant  from  two  persons 
for  the  benefit  of  the  estate,  an  answer  which 
denies  the  receipt  of  the  money  from  only  one 
of  such  persons  is  insufficient  as  an  answer  to 
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the  entire  complaint— Sanders  t.  Loy,  CI  Ind. 
298. 

[n]     (Sup.  1880) 

In  an  action  against  a  decedent's  estate  up- 
on a  written  instrument,  the  execution  by  the 
decedent  must  be  proved,  though  not  denied  un- 
der oath.— Wells'  Estate  v.  Wells,  71  Ind.  509. 

[o]      (Sup.  1882) 

In  an  action  on  a  note,  an  answer  of  an 
administratrix  to  the  claims  of  the  plaintiff  to 
recover  costs  and  attorney's  fees,  admitting  the 
execution  of  the  note  by  her  intestate  as  surety 
for' one  of  the  other  makers,  but  alleging  her 
appointment  and  qualification  as  administra- 
trix, and  that  the  suit  was  not  commenced  with- 
in one  year  from  the  date  of  the  appointment, 
is  bad  because  it  does  not  show  notice  of  her  ap- 
pointment.—Lamson  V.  First  Nat.  Bank  of 
Vevay,  82  Ind.  21. 

[00]     (Sup.  18S2) 

Where  plaintiff  in  ejectment  was  described 
in  the  caption  of  his  complaint  as  •*administra- 
tor  of  the  estate  of  II.,  deceased,"  and  in  the 
body  of  the  complaint  was  alleged  to  be  the 
owner  and  entitled  to  possession  of  the  land, 
without  claim  as  administrator,  a  demurrer  to 
the  complaint  presented  no,  question  as  to  the 
right  of  the  administrator  to  recover.— Downs  v. 
Opp,  82  Ind.  16G. 

[p]     (Sup.  1882) 

A  complaint  by  an  administrator  charged 
C.  with  having  received  $400  for  the  use  of 
plaintiff's  decedent,  and  demanded  that  M.  and 
other  defendants  be  enjoined  from  asserting 
any  claim  to  the  money.  Ueld  that,  the  com- 
plaint not  having  charged  that  M.  was  assert- 
ing any  claim  to  the  money  demanded  of  C. 
by  plaintiff  and  no  facts  from  which  the  as- 
sertion of  such  claim  could  be  inferred,  it  was 
demurrable  as  to  M,— Belknap  v.  Caldwell,  83 
Ind.  14. 

[pp]     (Sup.  1882) 

Under  act  June  17.  1852,  §  62  (Rev.  St. 
1881,  S  2310),  providing  for  the  settlement  of 
decedents'  estates,  and  requiring  a  creditor  to 
file  only  **a  succinct  statement  of  the  nature 
and  amount"  of  his  claim  against  an  estate,  a 
complaint  in  an  action  against  the  administra* 
tors  of  a  deceased  assignor  of  a  promissory  note 
by  the  assignee  thereof,  alleging  the  execution 
of  the  note,  the  death  of  the  maker,  the  filing 
of  plaintiff's  claim  with  the  administrators  of 
decedent,  the  payment  on  such  claim  of  a  divi- 
dend of  2.5  per  cent.,  **being  the  full  pro  rata 
share  of  the  assets  of  said  estate  due  on  said 
note  on  distribution,"  and  as  large  a  pro  rata 
amount  as  was  or  had  been  then  or  since  paid 
on  any  claim  of  any  general  creditor  of  the 
estate  not  secured  by  a  lien  on  decedent's  prop- 
erty ;  that  said  claim  had  since  been  filed  and 
allowed  by  the  court  as  a  valid  claim  against 
said  estate,  and  the  residue  of  said  claim  was 
then  due  and  unpaid  ;   that  no  amount  had  been 


paid  thereon  save  as  aforesaid,  and  that  there 
were  no  available  assets  in  the  hands  of  defend- 
ant executors ;  that  no  final  settlement  of  the 
estate  had  been  made,  and  that  it  had  been 
declared  by  the  court  insolvent ;  and  that  plain- 
tiff did  not  bring  suit  against  the  maker  of  the 
note  at  its  maturity  or  afterwards  up  to  the 
time  of  his  death,  nor  proceed  against  his  estate 
afterwards  for  the  reason  that  said  assignor 
requested  him  not  to  do  so,  but  to  give  the 
maker  time  to  pay  the  note  without  suit  suffi- 
ciently averred  a  breach  of  the  contract  of  as- 
signment and  of  the  failure  of  the  assignor  to 
repay  the  consideration  thereof,  and  sufficiently 
apprised  defendants  of  the  nature  of  the  claim 
and  of  the  amount  demanded,  and  barred  anoth- 
er suit  for  the  same  cause  of  action.— Huston 
V.  First  Nat  Bank  of  Centerville,  85  Ind.  21. 

[q]  (Sup.  1882) 
A  complaint  in  an  action  against  the  heirs 
of  a  deceased  administrator  to  recover  plain- 
tiff's distributive  share  of  the  estate  represent- 
ed by  such  administrator,  and  which  share  it 
was  alleged  he  had  converted  to  his  own  use 
and  retained  until  his  death,  the  same  passing 
to  defendants  as  his  heirs,  but  not  alleging  the 
filing  of  a  claim  against  his  estate  as  required 
by  2  Rev.  St.  1876.  p.  512,  §  62,  nor  alleging 
that  six  months  prior  to  the  final  settlement  of 
the  estate  of  such  administrator  plaintiff  was 
insane,  an  infant,  or  out  of  the  state,  was  de- 
murrable.—McComas  V.  Long,  85  Ind.  549. 

[qq]    (Sup.  1882) 

Prior  to  the  enactment  of  Act  Feb.  4^ 
1881,  and  until  September  19th  of  that  year, 
when  such  act  went  into  effect,  limitations 
could  not  be  availed  of  as  a  defense  to  a  claim 
against  a  decedent*s  estate  unless  specially 
pleaded.— Candy  v.  Coppock,  85  Ind.  594. 

[r]  (Sup.  1882) 
In  an  action  to  recover  a  legacy,  an  allega- 
tion that  testator's  widow  "has  not  elected  to 
take  under  the  provisions''  of  the  will  is  not 
equivalent  to  an  averment  that  she  has  elected 
not  to  take  under  the  will,  and  has  taken  under 
the  statute.— Wilson  v.  Moore,  86  Ind.  244. 

[rr]     (Sup.  1882) 

In  an  action  against  a  decedent's  estate 
on  a  written  instrument,  the  execution  of  the 
instrument  must  be  proved,  though  not  denied 
under  oath.— Iluddell  v.  Tyner,  87  Ind.  529. 

[s]  It  is  not  necessary  for  an  administrator  or 
executor  to  plead  the  statute  of  limitations  as 
a  defense  to  a  claim  against  the  decedent's  es- 
tate  in  order  to  avail  himself  thereof. — (Sup. 
ISa*^)  Zeller  v.  Griffith,  89  Ind.  80;  (1883) 
rerrill  v.  Nichols,  Id.  444;  (App.  1902)  Mc- 
Bride  V.  Ulmer,  65  N.  E.  610,  30  Ind.  App. 
154. 

[88]      (Sup.  188$) 

Where,  in  an  action  by  an  administrator 
to  recover  certain  notes,  defendant  answered 
that  he  held  the  notes  as  a  gift  from  plaintiff*» 
decedent  under  certain  directions,   such  direc- 
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tions  must  be  assumed  to  have  been  verbal  be- 
cause not  alleged  to  have  been  in  writing.— 
Smith  V.  Ferguson,  90  Ind.  229,  46  Am.  Rep. 
216. 

[t]  {%nv  18S4) 
Where  a  widow's  third  was  set  off  to  her 
in  partition  and  the  other  two-thirds  were  sold 
by  the  administrator,  subject  to  a  mortgage 
made  by  deceased  and  the  widow,  and  the  ad- 
ministrator failed  to  take  a  bond  conditioned 
that  the  purchaser  would  pay  the  mortgage  as 
provided  by  2  Rev.  St.  1876,  p.  528,  and  the 
whole  property  was  sold  under  foreclosure  of 
the  mortgage,  a  complaint  by  the  widow  against 
the  administrator  for  damages  for  his  failure 
to  take  the  bond,  which  fails  to  allege  that  the 
whole  property  was  worth  more  than  the 
amount  of  the  mortgage,  does  not  state  a 
cause  of  action.— Sparrow  v.  Kelso,  92  Ind. 
614. 

[tt]     (Sup.  1885) 

A  complaint  against  an  administrator  of  a 
decedent  alleging  that  plaintiff  at  the  special 
instance  and  request  of  the  intestate  perferm- 
ed  work  for  him  for  a  certain  time,  and  that 
on  a  named  day  she  had  a  settlement  with  him 
for  the  services  performed,  and  the  amount 
found  due  to  her  was  agreed  upon,  and  there- 
upon he  agreed  to  leave  her  by  will  the  sum 
found  due  for  her  services,  and  executed  to  her 
a  written  agreement  promising  to  pay  a  cer- 
tain sum  at  his  death,  sufficiently  stated  a 
cause  of  action.— Caviness  v.  Rushton,  101  Ind. 
500,  61  Am.  Rep.  759. 

[u]      (Sup.  1889) 

A  complaint  against  an  estate  need  not  be 
technically  formal,  but  it  must  state  the  facts 
essential  to  show  that  the  estate  is  liable  under 
the  statute.— Lucas  v.  Donaldson,  19  N.  E.  758, 
117  Ind.  139. 

[aa]    (Sup.  1889) 

In  an  action  against  an  executor  to  recov- 
er a  legacy,  the  will  was  not  the  foundation  of 
the  action,  and  could  not  properly  have  been 
made  an  exhibit  to  the  pleading.— Harrell  v. 
Seal,  22  N.  E.  1)83,  121  Ind.  193. 

[v]    (Sup.  1890) 

In  an  action  by  a  widow  against  the  ad- 
ministrator of  her  husband's  estate  to  recover 
her  distributive  share,  it  is  not  necessary  that 
she  should  aver  that  she  did  not  desert  her 
husband,  and  was  not  living  in  adultery  at  the 
time  of  his  death.— Sherwood  v.  Thomasson, 
124  Ind.  541,  24  N.  E.  334. 

[w]     (Sup.  1893) 

In  an  action  by  an  administrator  to  set 
aside  a  conveyance  of  land  made  by  the  in- 
testate in  his  lifetime,  a  complaint  is  sufficient 
which  alleges  that  claims  allowed  against  the 
estate  amount  to  |550,  and  claims  pending  to 
$250  more,  and  that  the  personal  estate  is  only 
$14,  without  further  alleging  that  the  claims  are 
valid.— Radabaugh  v.  Silvers,  135  Ind.  605,  35 
N.  E.  694. 


[w]     (App.  1895) 

A  complaint  in  an  action  against  a  dece- 
dent's estate  by  a  guardian  which  alleges  that 
the  claim  is  for  "services  rendered  under  con- 
tract with  decedent  in  performing  manual  labor  in 
attending  to  his  physical  wants,  to  making  rails* 
cutting  wood,  looking  after  his  farm  and  person- 
al property,  by  which  the  said  decedent  agreed 
to  will  the  said  ward  the  whole  of  his  estate, 
valued  at  $13,500,"  does  not  entitle  claimant  to 
recover  on  a  quantum  meruit,  and  is  demur- 
rable. Lotz,  J.,  dissenting.- Stone  v.  Morgan 
13  Ind.  App.  48,  41  N.  E.  79. 

[WW]   (App.  1899) 

The  complaint  of  the  administrator  of  a 
life  tenant  under  a  will  to  recover  rents  and 
profits  belonging  to  her,  but  converted  to  his 
own  use  by  one  named  in  the  will  as  executor, 
but  who  did  not  qualify  as  such,  need  not  allege 
that  the  estate  of  testator  had  been  settled  and 
his  debts  paid. — Niehaus  v.  O>oper,  52  N.  E. 
761,  22  Ind.  App.  610. 

[X]     (App.  1901) 

A  complaint  in  an  action  against  a  dece- 
dent's estate  need  not  be  strictly  formal,  and 
is  sufficient  if  it  states  a  prima  facie  case,  and 
shows  the  nature  and  amount  of  the  claim,  so 
as  to  bar  another  action. — Shirk  v.  Lingeman, 
59  N.  E.  941,  26  Ind.  App.  630. 

[XX]    (App.  1902) 

A  paragraph  of  a  complaint,  averring  that 
there  was  due  plaintiff  a  certain  sum  for  work 
and  labor  performed  for  defendant's  intestate  in 
his  lifetime,  between  1872  and  1886,  under  cir- 
cumstances as  follows:  That  decedent  took 
plaintiff  into  his  family  to  work  for  him,  and 
promised  to  make  suitable  provision  for  plain- 
tiff in  his  will  in  payment  for  such  work ;  that 
plaintiff  worked  for  decedent  until  he  was  21; 
and  that  decedent  died  in  1900  without  making 
any  will  or  provision  for  plaintiff,  etc.,— is  bad 
because  not  showing  performance  of  the  agree- 
ment on  plaintiff's  part,  the  length  of  the  serv- 
ice being  alleged,  but  not  the  length  of  the  term 
contracted  for.— Gullett  v.  GuUett,  63  N.  E. 
782,  28  Ind.  App.  670. 

Another  paragraph  in  the  complaint,  which 
failed  to  show,  performance  of  the  agreement  by 
plaintiff,  and  which  in  addition  showed  that 
he  was  a  minor  and  failed  to  aver  that  he  had 
been  emancipated,  was  bad.— Id. 

[y]     (App.  1903) 

In  an  action  against  an  executor  to  com- 
pel the  payment  of  a  general  legacy  of  $1,000 
the  petition  alleged  that  the  debts  and  expenses 
of  administration  had  been  paid,  and  that  there 
was  in  the  hands  of  the  executors  property  of 
the  value  of  $10,000.  Held,  that  the  complaint 
was  insufficient,  as  it  did  not  show  that  there 
was  in  the  hands  of  the  executors  sufficient  per- 
sonal property  to  pay  the  legacy,  or  that  there 
was  real  estate  which  it  was  the  intention  of 
the  testator  should  be  charged  with  such  legacy. 
—Coulter  V.  Bradley,  66  N.  E.  184,  30  Ind. 
App.  421. 
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[yy]    (App.1903) 

Where  a  complaint  in  an  action  against  a 
decedent's  estate  alleged  that  plaintiff  was  com- 
pelled to  pay  and  did  pay  on  certain  dates  cer- 
tain sums  of  money  for  intestate  as  her  surety 
on  certain  notes  specified,  the  complaint  con- 
tained sufficient  allegations  to  bar  another  ac- 
tion for  the  same  demand,  and  was  therefore  a 
sufficient  statement  of  a  claim  against  decedent's 
estate.— Christian  v.  Highlands,  69  N.  E.  260, 
32  Ind.  App.  104. 

[yyyl    (App.i905) 

Under  the  proyisions  of  Bums'  Ann.  St. 
1901,  §  2479,  in  an  action  on  a  claim  against  a 
decedent's  estate  it  is  not  necessary  for  defend- 
ant to  plead  any  matter  by  way  of  answer,  ex- 
cept a  set-off  or  counterclaim.— Kennedy  v. 
Swisher,  73  N.  E.  724,  34  Ind.  App.  676. 

[z]      (Sup.  1907) 

Under  Burns'  Ann.  St.  1901,  |  2479,  re- 
lating to  claims  against  decedents'  estates,  and 
providing  that,  when  any  claim  is  transferred 
for  trial,  it  shall  not  be  necessary  for  the  execu- 
tor or  administrator  to  plead  any  matter  by 
way  of  answer  except  a  set-off  or  counterclaim, 
to  which  plaintiff  shall  reply,  etc.,  a  verified 
plea  of  non  est  factum  in  an  action  on  a  note 
against  an  administrator  of  one  of  the  parties 
was  not  necessary  to  impose  on  plaintiff  the 
burden  of  proving  the  execution  of  the  instru- 
ment sued  on  and  the  assignment  thereof.— Dig- 
an  V.  Mandel,  167  Ind.  586,  79  N.  E.  899,  119 
Am.  St.  Rep.  515. 

[zz]    (App.  1907) 

Complaint  in  an  action  by  an  administrator 
against  decedent's  sole  heir,  charging  defendant 
with  the  sale  of  real  estate  belonging  to  dece- 
dent, and  that  a  certain  sum  is  due  from  de- 
fendant to  complainant  on  account  of  moneys 
"and  other  personal  property"  wrongfully  con- 
verted by  defendant,  does  not  by  the  use  of  the 
words  **and  other  personal  property,"  sufficient- 
ly allege  that  decedent  at  the  time  of  his  death 
owned  any  personal  property.— Tippecanoe  Loan 
&  Trust  O.  V.  Carr,  40  Ind.  App.  125,  78  N.  E. 
1043. 

In  an  action  by  an  administrator  to  recover 
for  real  estate  sold  by  defendant  which  belonged 
to  decedent,  an  averment  in  the  complaint  that 
defendant  is  the  sole  heir  of  decedent  sufficient- 
ly shows  that  defendant  took  the  fee  to  the  land. 
-Id. 

[zzz]     (App.  1910) 

Where  a  complaint  against  a  decedent's  es- 
tate contains  a  definite  statement  of  the  claim, 
the  amount  thereof,  and  enough  to  bar  another 
action  therefor,  it  is  sufficient. — Bailey  v.  Wil* 
son,  91  N.  E.  249. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  (S  1798- 
1812,    1823-1830,    1842-1845,    1848;     39 
Cent.  Dig.  Plead.  §  881. 
See,  also,  18  Cyc  p.  978. 


§  444.  ^—  Allecation  and  denial  of  r«p« 
reaentatlTe  capacity. 

[a]  (Svp.  1822) 

In  a  proceeding  by  notice  and  motion,  un- 
der the  statute,  by  the  administrator  of  an  exe- 
cution creditor  against  a  late  sheriff,  for  not 
returning  an  execution  in  favor  of  the  intestate, 
the  defendant  may  deny  the  representative 
character  of  the  plaintiff  by  a  plea  of  ne  nnques 
administrator.— Weathers  v.  Newman,  1  Blackf. 
232. 

[b]  (Sup.  1824) 

In  an  action  by  two  as  executors,  the  de- 
fendant, after  oyer  of  the  probate,  pleaded  in 
abatement  that  one  of  the  plaintiffs  was  not 
executor;  the  other  only  having  proved  the 
will  and  taken  out  letters  testamentary.  Held 
a  good  plea,  under  the  statute  requiring  security^ 
of  executors.  St.  3817,  p.  152.— Call  v.  Ewing^ 
1  Blackf.  301. 

[c]  (Sup.   1825) 

In  debt  by  an  administrator,  if  the  plaintiff 
declare  on  a  promise  made  to  himself,  and  take 
judgment  in  his  own  name,  his  styling  himself 
administrator  in  the  declaration  may  be  consid- 
ered as  only  a  descriptio  persons.— Helm  v. 
Van  Vleet,  1  Blackf.  342,  12  Am.  Dec  248. 

[d]  In  an  action  by  the  plaintiff  as  adminis- 
trator, the  general  issue  pleaded  admits  the  rep- 
resentative character  of  the  plaintiff. — (Sup. 
1833)  Pollard  v.  Buttery,  3  Blackf.  239 ;  (1840) 
Lowe  V.  Bowman,  5  Blackf.  410. 

[e]  (Svp.  1833) 

If  one  sues  as  administrator,  a  plea  in  bar 
admits  him  to  be  administrator.— Pollard  v.  But- 
tery, 3  Blackf.  239. 

[f]  (Sup.  1833) 

In  an  action  on  a  note  payable  to  the  plain- 
tiff as  administrator  of  the  decedent*s  estate,  the 
description  of  the  plaintiff  in  the  action  as  ad- 
ministrator of  the  decedent  may  be  rejected  as 
surplusage.- Brown  v.  Modisett,  3  Blackf.  381. 

[g]  (Sup.  1838) 

After  the  general  issue  and  special  matter 
pleaded  in  bar  to  an  action  by  an  executor  or 
administrator,  commenced  before  a  justice  of 
the  peace  and  removed  to  the  probate  court,  the 
defendant  cannot  deny  the  character  in  which 
the  plaintiff  sues.— <Scanland  v.  Ruble,  4  Blackf. 
481. 

[h]     (Sup.  1840) 

Ne  unques  administrator  may  be  pleaded 
in  bar  of  an  action  brought  by  an  administrator 
for  a  cause  of  action  which  accrued  in  the  life- 
time of  the  intestate.— Codding  t.  Whitaker,  5 
Blackf.  470. 

[1]  (Sup.  1841) 
The  mere  description  by  plaintiff,  in  his 
declaration,  of  his  person  as  the  executor  of 
one  W.,  is  insufficient  to  show  his  interest  in 
the  cause  of  action,  which  was  a  note  payable 
to  W.— Hamilton  v.  Ewing,  6  Blackf.  88. 
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Ul     (Sup.  1845) 

Where  an  administrator  is  saed  for  the  debt 
of  the  intestate,  and  after  suit  his  letters  are 
revoked,  a  plea  of  such  revocation  that  "plain- 
tiff idiould  not  further,"  etc.,  because  he  (the 
defendant)  says,  "that  since  the  commencement 
of  the  suit"  his  letters  have  been  revoked,  is 
proper.— Morrison  v.  Cones,  7  Blackf.  593. 

[k]    (Sup.  1863) 

In  an  action  by  an  administrator  to  recover 
a  debt,  the  declaration  concluded,  "to  the  dam- 
age of  the  plaintiffs  administrator  as  afore- 
said," instead  of  to  his  damage  "as"  adminis- 
trator. No  objection  was  made  to  the  declara- 
tion, and  the  counts  plainly  showed  that  plain- 
tiff was  sued  as  administrator.  Held,  that  the 
declaration  sufficiently  alleged  plaintiff's  repre- 
sentative character.— Durham  v.  Hudson,  4  Ind. 
501. 

[1]  (Sup.  1854) 
The  complainants  in  a  bill  described  them- 
selves as  "administrators  of  the  goods  and  chat- 
tels, rights,  credits,  moneys,  and  effects  which 
were  of  H.  O.,  late  of  H.  county,  deceased,  who 
died  intestate."  The  bill  further  stated  that 
"on  or  about  the  1st  day  of  October,  1848,  said 
H.  O.  died  intestate,  and  your  orators  were  duly 
appointed,"  etc.  Held,  that  the  bill  sufficiently 
showed  that  the  complainants  were  administra- 
tors of  H.  O.,  deceased.— English  v.  Roche,  6 
Ind.  62. 

[m]  The  question  of  the  capacity  of  an  execu- 
tor to  sue  can  only  be  raised  by  a  sworn  an- 
swer.—(Sup.  1871)  Kelley  v.  Love,  35  Ind.  106 ; 
(1881)  Hansford  v.  Van  Auker,  79  Ind.  302. 

[n]  (Sup.  1871) 
A  complaint  by  an  executor  need  not  al- 
lege the  death  of  the  testator  or  show  an  ap- 
pointment of  the  executor,  it  being  sufficient  if 
it  appears  from  the  statements  of  the  complaint 
that  plaintiff  sues  in  his  representative  capac- 
ity.—Kelley  V.  Love,  35  Ind.  106. 

[o]      (Sup.  1880) 

Plaintiff,  as  administrator  of  an  estate, 
sued  defendant  as  administrator  de  son  tort, 
charging  him  with  having  wrongfully  intermed- 
dled with  and  taken  possession  of  the  assets  of 
the  estate.  Defendant  answered,  and  filed  a 
cross-complaint,  alleging  that  deceased  in  his 
lifetime  transferred  all  his  property,  moneys, 
and  choses  in  action  to  defendant ;  that  deceased 
was  the  owner  of  and  held  certain  promissory 
notes  against  plaintiff,  which  notes  were  in 
plaintiffs  possession,  due  and  unpaid,  and 
wrongfully  detained  from  defendant  by  plaintiff. 
Held  that,  while  the  cross-complaint  named 
plaintiff  only  as  an  individual,  yet  it  was  ap- 
parent therefrom  that  the  acts  charged  against 
him  were  committed  by  him  as  administrator,  so 
that  a  demurrer  to  the  cross-complaint  on  the 
ground  that  it  stated  a  cause  of  action  against 
plaintiff  individually  and  not  in  his  representa- 
tive capacity  was  properly  overruled.— Fessler 
V.  Crouse,  73  Ind.  64. 


[p]     (Sup.  1881) 

The  right  of  a  plaintiff  to  sue  as  adminis- 
trator cannot  be  disputed  by  the  defendant  un- 
less the  latter  has  interposed  a  plea  to  that  ef- 
fect.—Hansford  V.  Van  Auken,  79  Ind.  157,  302. 

An  administrator,  suing  on  a  judgment  re- 
covered by  his  intestate,  need  not  allege  her 
deatli  or  his  appointment.— Id. 

(q]     (Sup.  1881) 

A  complaint  by  an  administrator  alleging 
that  he  is  the  administrator  with  the  will  an- 
nexed of  a  decedent  named  is  a  sufficient  state- 
ment of  his  representative  character.— Bennett 
V.  Gaddis,  79  Ind.  347. 

[r]     (App.  1899) 

A  complaint  showing  that  plaintiff  is  the 
administrator  of  the  estate  of  a  certain  dece- 
dent, and  that  the  action  is  brought  for  the 
benefit  of  decedent's  widow,  is  sufficient  to  show 
the  capacity  in  which  plaintiff  sues,  though  the* 
complaint  does  not  expressly  allege  that  plain- 
tiff was  duly  appointed  and  qualified  as  admin- 
istrator.—Chicago  &  E.  R.  Co.  V.  Cummings,  5iJ 
N.  E.  1026,  24  Ind.  App.  192. 

[8]  (App.  1899) 
Under  Bums'  Rev.  St.  1894,  |  2447,  mak- 
ing it  unnecessary  for  an  administrator  plaintiff* 
to  make  profert  of  his  letters,  and  prohibiting 
the  questioning  of  his  right  to  sue  as  adminis- 
trator unless  the  opposite  party  files  a  plea  de- 
nying his  right,  an  administrator  plaintiff  nee<t 
not  allege  the  death  of  his  intestate,  or  state 
facts  showing  his  right  to  maintain  the  action 
as  an  administrator.- McDowell  v.  North,  55  N. 
E.  789,  24  Ind.  App.  435. 

[t]  (Siip.1902) 
A  complaint  entitled  *'W.,  Administrator  of 
the  Estate  of  B.,  Deceased,  v.  T.,"  and  com- 
mencing, *'The  plaintiff  in  the  above-entitled 
cause,  as  administrator  of  the  estate  of  B.,  de- 
ceased, complains,"  etc.,  sufficiently  shows  that 
plaintiff  is  suing  in  his  representative  capacity^ 
—Bums'  Rev.  St  1901,  §  379,  requiring  a  lib- 
eral construction  to  be  given  pleadings  in  civil 
causes,— though  not  containing  a  formal  allega- 
tion of  B.'s  death  and  of  the  issuing  of  letters 
to  plaintiff.— Toner  v.  Wagner,  03  N.  B.  851)^ 
158  Ind.  447. 

[u]     (App.  1902) 

The  right  of  an  administrator  de  bonis  non 
to  sue  can  be  questioned  only  by  plea  in  abate- 
ment denying  such  right.— Michigan  Tmst  Co. 
V.  Probasco,  63  N.  E.  255,  29  Ind.  App.  109. 

In  a  suit  by  an  administrator  de  bonis  non,. 
it  is  only  necessary  that  he  aver  that  he  is  ad- 
ministrator, whereupon  his  right  to  sue  cannot 
be  questioned  except  by  plea  in  abatement  de- 
nying such  right.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.  H  1813- 

1817,  1837-1841. 
See,  also,  18  Cyc.  pp.  978,  993-998;    note, 

1  L.  R.  A.  (N.  S.)  161. 
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{  445.  «—  Prof ert  and  oj%t  of  letters. 

[a]  (Sup.  1822) 

If  the  plaintiff  sue  as  administrator,  where 
he  might  have  sued  in  his  own  name,  he  need 
not  make  profert  of  his  letters  of  administra- 
tion.—Savage  V.  Meriam,  1  Blackf.  176. 

[b]  (Sup.  1827) 

Where  plaintiff  names  himself  as  adminis- 
trator in  a  suit  on  a  judgment  recovered  in  his 
own  name  on  promises  made  to  himself,  no 
profert  of  the  letters  of  administration  is  nec- 
essary; the  word  **administrator**  being  consid- 
ered as  surplusage  or  mere  descriptio  personie. 
— Capp  V.  Oilman,  2  Blackf.  45. 

[c]  (Sap.  1843) 

An  omission  in  a  scire  facias  of  profert  of 
the  plaintiff^s  authority,  when  he  must  sue  as 
executor  or  administrator,  is  fatal  on  special 
demurrer ;  but,  when  he  can  sustain  the  action 
in  his  own  right,  such  omission  is  immaterial, 
though  he  describe  himself  as  executor  or  ad- 
ministrator.—Campbell  V.  Baldwin,  6  Blackf. 
3G4. 

[d]  (Sup.  1871) 

In  a  suit  by  an  administrator,  letters  of 
administration  need  not  be  set  out  to  show  the 
right  of  the  plaintiff  to  sue.  2  Gav.  &  H.  St 
p.  r)27,  §  152.-Wyant  v.  Wyant,  38  Ind.  48. 

[e]  (Sup.  1877) 

In  an  action  by  an  administrator  to  re- 
cover upon  a  note  made  payable  either  to  the 
plaintiff  as  administrator,  or  to  the  estate  of 
the  intestate,  profert  of  the  letters  of  adminis- 
tration is  not  necessary.— Cromwell  v.  Barnes, 
5S  Ind.  20. 

[f]  (Sup.  1881) 

Where  an  administrator  sues  on  a  judg- 
ment recovered  by  his  intestate,  he  is  not  re- 
quired to  make  profert  of  his  letters  of  adminis- 
tration.—Hansford  V.  Van  Auken,  79  Ind.  157. 

[g]  (Snp.  1881) 

Plaintiff  suing  administrator  need  not  make 
bis  letters  of  administration  a  part  of  the  com- 
plaint.—Hansford  V.  Van  Auken,  79  Ind.  302. 

[h]    (Sup.  1881) 

An  administrotor  with  the  will  annexed  is 
not  bound  to  set  out  or  make  profert  of  his 
letters  when  bringing  suit.  It  is  sufficient  in 
such  cases  for  the  petition  to  show  that  the 
petitioner  is  the  administrator  without  setting 
out  his  appointment  and  qualification.— Bennett 
T.  Gaddis,  79  Ind.  347. 

[i]  (App.1893) 
An  administrator  de  bonis  non  in  a  suit  by 
him  need  only  aver  that  he  is  the  administrator 
and  he  need  not  make  profert  of  his  letters,  nor 
can  his  right  to  sue  be  questioned  unless  the  de- 
fendant files  a  plea  under  oath  denying  such 
right,  and  such  a  pleading  is  in  abatement,  and 


not  in  bar.— Barnett  v.  Vanmeter,  33  N.  E. 
7  Ind.  App.  45. 

Fob  Cases  fbom  Other  States, 

See  22  Cewt.   Dig.   Ex.  &  Ad.  U  1818- 

1822. 
See,  also,  18  Cyc.  p.  988. 

§  446.  «—  Plea  of  plene  mdmlBistraTlt. 

Pleading  set-off  or  counterclaim,  see  Pleading, 
S  147. 

[a]  (Sup.  1825) 

At  common  law,  if  an  administrator,  when 
sued  for  a  debt  of  the  intestate,  omit  to  plead 
plene  administravit,  and  judgment  be  given 
against  him,  assets  are  admitted;  and  he  can- 
not afterwards  plead  that  plea  in  an  action  on 
the  judgment  suggesting  a  devastavit— Goodwin 
V.  Wilson,  1  Blackf.  344. 

[b]  (Sup.  1830) 

If  an  administrator  suffer  judgment  by  de- 
fault, he  cannot  afterwards,  by  the  common 
law,  in  an  action  against  him  suggesting  a  de- 
vastavit, plead  plene  administravit,  as  the  de- 
fault is  a  confession  of  assets.— Moore  v.  Mar- 
tindale,  2  Blackf.  353. 

For  Cases  fbom  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  1831- 

1836,  1843. 
See,  also,  18  Cyc  pp.  998-1002. 

§  447.  —  Demurrer. 

Admissions  by  demurrer,  see  Pleading,  |  214. 

[a]  (Sup.  1882) 

In  an  action  by  an  executor  on  a  cause  of 
action  only  enforceable  by  the  heirs,  a  general 
demurrer  is  sufficient  to  raise  the  question  of 
the  want  of  any  cause  of  action  in  plaintiff. — 
Stephenson  v.  Martin,  84  Ind.  160. 

[b]  (App.  1900) 

Where  an  amended  complaint,  based  on  a 
claim  against  a  decedent's  estate,  was  brought 
against  the  decedent,  as  though  he  were  living, 
instead  of  against  his  administrator,  the  over- 
ruling of  a  demurrer  of  the  administrator  for 
such  defect  was  not  reversible  error,  though  the 
complaint  was  defective  in  form,  since  the  ad- 
ministrator was  a  party  by  operation  of  law. — 
Bowman  v.  Citizens'  Nat.  Bank  of  Martinsville, 
25  Ind.  App.  38,  56  N.  E.  39. 

[c]  (Sup.  1902) 

A  demurrer  to  the  complaint  for  want  of 
facts  in  an  action  by  an  administrator  on  a  note 
payable  to  his  decedent  raises  the  question 
whether  it  sufficiently  appears  from  the  com- 
plaint that  plaintiff  is  suing  in  his  representa- 
tive capacity.— Toner  v.  Wagner,  63  N.  E.  859, 
158  Ind.  447. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  1856. 
See,  also.  18  Cyc.  p.  1011. 
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§  448*  — ^  AmeBdment. 

Setting  up  new  cause  of  action,  see  Pleading, 

§248. 

Fob  Cases  from  Otheb  States. 

See  22  Cent.    Dig.   Ex.  &  Ad.  ||   1846, 

1847. 
See,  also,  18  Cyc.  p.  083. 

{  440.  — »  Iflsves,  proof,  and  TAvianee. 

As  to  limitation  of  actions,  see  Limitation  op 
Actions,  §  103. 

[a]  (S«p.  1842) 

In  a  suit  by  or  against  executors,  admin- 
istrators, or  guardians,  the  want  of  jurisdiction 
of  the  probate  court  may  be  shown  under  the 
general  issue.— Brown  v.  McQueen,  6  Blackf. 
208. 

[b]  (Sup.  1884) 

An  administrator  without  a  plea  may  avail 
the  estate  of  all  defenses  except  set-off  or 
counterclaim.— Brown  v.  Forst,  95  Ind.  248. 

[c]  (Sup.  1900) 

In  an  action  to  set  aside  a  conveyance  by 
a  testator,  and  for  a  sale  of  the  property  for 
payment  of  debts,  evidence  that  other  property 
conveyed  by  testator  was  equally  bound  with 
defendant's  was  not  admissible  under  the  gen- 
eral denial,  where  the  grantees,  other  than  de- 
fendant, were  not  made  parties  to  the  action.— 
Kaufman  v.  Elder.  56  N.  E.  215,  154  Ind.  167. 

[d]  (Sup.  1901) 
Since  Bums'  Rev.  St.  1894,  |  2479  (Hor- 
Der's  Rev.  St.  1897,  S  2324),  provides  that, 
when  any  claim  is  transferred  for  trial,  all  de- 
fenses except  set-off  and  counterclaim  may  be 
.proved  by  the  administrator  without  answer, 
does  not  apply  where  a  claim  is  not  filed  against 
an  estate,  but  the  administrator  of  the  assignor 
is  made  a  party  defendant  to  answer  as  to  the 
assignment  of  a  note  sued  on,  or  the  interest 
of  the  estate,  an  instruction  in  such  a  case  that 
the  effect  of  a  general  denial  by  the  administra- 
tor was  simply  to  deny  that  deceased  had  as- 
signed the  claim  to  plaintiff  is  not  erroneous.— 
Johnson  v.  Johnson,  60  N.  E.  451, 156  Ind.  592. 

[el      (App.  1903) 

Under  Bums'  Rev.  St.  1901,  S  380,  pro- 
viding that  under  a  mere  general  denial  of  any 
allegation  no  evidence  shall  be  introduced  that 
does  not  tend  to  negative  what  the  party  mak- 
ing the  allegation  is  bound  to  prove.  Held,  that 
the  defendant  in  an  action  on  a  quantum  memit 
for  services  rendered  testatrix,  to  be  paid  for 
by  a  testamentary  bequest,  was  entitled  to  take 
advantage  of  the  satisfaction  of  the  contract  un- 
der a  general  denial  without  a  plea  of  estoppel. 
— Alerding  v.  Allison,  08  N.  E.  185,  31  Ind. 
App.  397. 

Where  a  claim  against  a  decedent's  estate 
for  services  was  based  on  a  contract  to  bequeath 
decedent's  property  to  claimant,  no  plea  of  es- 
toppel   was  necessary  to  enable  defendant    to 


take  advantage  of  the  satisfaction  of  the  con- 
tract by  showing  that  a  legacy  had  been  accept- 
ed by  claimant  which  amounted  to  a  satisfaction 
of  the  debt.— Id. 

[f]     (App.  1909) 

Under  the  rule  forbidding  a  recovery  where 
the  evidence  makes  out  a  case  materially  dif- 
ferent from  the  case  made  by  the  pleadings, 
there  could  be  no  recovery  where  a  complaint 
proceeds  upon  the  theory  of  a  liability  to  a  dece- 
dent's representative,  and  the  evidence  makes 
out  a  prima  facie  case  against  defendant  and 
in  favor  of  the  representative  personally.— Say- 
lor  V.  Obendorf,  89  N,  E.  600. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  H  1850- 

1854. 
See,  also,  18  C^'c  p.  992. 

1450.  ETidoBoe. 

Admissions  as  evidence,  see  Evidence,  S  236. 

As  to  limitation  of  actions,  see  Limitation  of 
Actions,  S  196. 

Competency  of  administrator  as  witness,  see 
Witnesses,  S  85. 

Competency  of  one  having  a  claim  against  es- 
tate as  witness,  see  Witnesses,  §  98^ 

Competency  of  parties  or  persons  interested  to 
testify  against  executor  or  administrator 
as  to  transactions  with  decedent,  see  Wit- 
nesses, §S  128,  140,  149,  160,  164,  167,  168. 

Documentary  evidence,  see   Evidence,   §  354. 

Evidence  to  establish  claim,  see  ante,  §  221. 

On  accounting,  see  post,  §  506. 

On  trial  of  disputed  claim  against  estate,  see 
ante,  §  252. 

Res  gestae,  see  Evidence,  |  121. 

Scope  of  cross-examination  in  proceedings  to 
establish  claim,  see  Witnesses,   §  268. 

Self-serving  declarations,  see  Evidence,  {§  271, 
273. 

Statutory  competency  of  administrator  to  tes- 
tify in  suits  on  claims  against  the  estate,  see 
Witnesses,  |  11(>. 

[a]  (S«p.l841) 

In  an  action  by  an  executor  on  a  promise 
by  defendant  to  pay  testator  a  certain  sum  an- 
nually for  rent  during  testator's  lifetime,  proof 
of  defendant's  promise  and  payment  of  one 
year's  rent,  without  any  evidence  as  to  the  time 
when  testator  died,  did  not  sustain  the  action.— 
Ellis  V.  Ford,  5  Blackf.  554. 

[b]  (8«p.l86S) 

A  note  given  by  one  of  several  adminis- 
trators, admitting  a  sum  of  money  to  be  due 
from  the  intestate's  estate,  is  not  admissible  in 
evidence  in  a  suit  against  a  co-adminlstrator 
unless  accompanied  by  proof  of  an  original  in- 
debtedness upon  which  such  note  was  founded. 
—Weston  V.  Muman,  4  Ind.  271. 

[c]  (Sup.  1862) 

In  an  action  on  a  note  against  the  estate  of 
a  decedent,  it  is  necessary  to  prove  the  hand- 
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writing  or  the  execution  of  the  note.—Mahon's 
Adm*r  t.  Sawyer,  18  Ind.  73. 

[d]  (Sup.  1864) 

Where  the  complaint  in  an  action  against 
an  administrator  avers  that  he  has  taken  pos- 
session of  real  estate  of  the  decedent,  it  will  be 
presumed  that  it  was  a  legal  possession.— Butt 
V.  Clark,  23  Ind.  548. 

[e]  (Sup.  1880) 

In  an  action  by  an  administrator  against 
the  wife  of  the  decedent,  in  which  the  defend- 
ant answered  by  way  of  set-off,  alleging  the 
wrongful  conversion  by  the  plaintiff  of  a  wheat 
crop  upon  certain  land,  held,  that  it  would  not 
be  presumed  that  the  administrator  appropriated 
as  assets  the  emblements  of  the  land,  to  which 
the  widow  and  children  were  entitled.— Tucker 
V.  Murphy,  71  Ind.  57a 

[f]  (Sup.  1881) 

In  an  action  by  an  administratrix  for  mon- 
ey loaned  by  her  intestate,  evidence  that  the 
money  claimed  to  have  been  a  loan  was  in  fact 
drawn  by  the  defendant  from  a  bank  on  the 
intestate's  check,  and,  at  his  request,  paid  to 
witness  with  other  money  advanced  in  discharge 
of  a  note  of  the  intestate,  was  admissible. — 
Slade  V.  Leonard,  75  Ind.  171. 

[g]  (Sup.  1891) 

Where  the  court,  on  petition  alleging  an  in- 
debtedness by  decedent  to  a  county,  appoints  as 
administrator  the  county  treasurer,  who  is 
charged  by  law  with  the  collection  of  the  taxes, 
the  presumption  is  that  such  action  was  proper, 
and  the  burden  is  on  the  heirs  to  show  that 
the  administration  was  unnecessary.— Bowen  v. 
Stewart,  128  Ind.  607,  26  N.  E.  168,  28  N. 
E.  73. 

[h]     (App.1899) 

Where  a  creditor  sought  to  enforce  a  claim 
against  the  estate  of  a  husband  as  principal 
with  the  wife,  and  the  administrator  did  not 
make  the  wife  a  party,  as  provided  by  Bums' 
Rev.  St.  1804,  S  2479,  to  settle  the  question  of 
suretyship  between  her  and  deceased,  his  evi- 
dence based  on  the  theory  of  suretyship  was 
properly  excluded.— Foster  v.  Honan,  53  N.  E. 
667,  22  Ind.  App.  252. 

[1]  (App.  1907) 
Where  there  had  been  a  meeting  of  all  the 
heirs  to  agree  upon  a  disposition  of  decedent's 
estate,  evidence,  as  to  what  was  done  and 
agreed  upon  at  that  meeting,  was  relevant  in  an 
action  by  the  administrator  to  recover  money 
alleged  to  have  been  left  by  decedent  and  con- 
verted by  his  widow,  daughter,  and  son-in- 
law.— Zimmerman  V.  Beatson,  39  Ind.  App.  (564, 
79  N.  E.  518,  80  N.  E.  165. 

[J]     (App.  1909) 

In  an  action  by  an  administratrix  to  re- 
cover securities  representing  loans  of  decedent, 
a  bank  cashier,  which  his  sister  took  possession 
of  under  claim  of  ownership,  evidence  that  dece- 
dent wanted  to  buy  a  controlling  interest  in  the 


bank,  but  that  the  sale  was  never  consummated, 
and  that  at  the  time  decedent  was  appointed 
cashier  witness  made  an  investigation  of  dece- 
dent's financial  standing,  and  became  satisfied 
from  such  investigation  that  decedent  was  worth 
from  $7,000  to  $8,000,  is  inadmissible.— Baker 
V.  Baker,  43  Ind.  App.  26,  86  N.  E.  864. 

Fob  Cases  from  Other  States, 

See  22  Ont.  Dig.  Ex.  &  Ad.  ||  1858- 

1876. 
See,  also,  18  Cyc   pp.   1019-1034. 

§451.  Trial. 

Instructions  invading  province  of  iury,  see 
Trial,  §  192. 

Questions  to  be  submitted  by  special  interroga- 
tories, see  Trial,  §  350. 

Responsiveness  of  findings,  see  Trial,  §  357. 

Right  to  open  and  close,  see  Trial,  §  25. 

Sufficiency  of  findings  by  court,  see  Trlal,  f 
3d5. 

Sufficiency  of  special  findings  by  jury  in  gen- 
eral, see  Trial,  §  355. 

[a]  Upon  the  issue  of  plene  administravit,  the 
jury  must  find  specially,  not  only  the  amount 
of  damages,  but  the  amount  of  assets  in  the 
hands  of  the  administrator  or  executor;  other- 
wise, the  court  cannot  render  judgment  upon 
the  verdict.— (Sup.  1828)  King  v.  Anthony,  2 
Blackf.  131;  (1831)  Johnson  v.  Hawkins,  Id. 
459;    (1838)  Gaston  v.  Hiatt,  6  Blackf.  44. 

[b]  (Sup.  18S1) 

Where,  in  an  action  of  debt  against  an 
administrator  on  a  bond  of  his  intestate,  the 
defendant  pleaded  non  est  factum  and  plene 
administravit,  the  jury  should  have  not  only 
found  the  amount  of  the  debt  due  on  the  bond 
and  damages,  but  also  the  amount  of  the  as- 
sets in  the  hands  of  the  administrator.— Johnson 
V.  Hawkins,  2  Blackf.  459. 

[c]  (Sap.  1836) 

Plaintiff's  intestate  obtained  a  judgment 
before  a  justice  of  the  peace  against  defendant. 
While  an  appeal  was  pending,  the  suit  abated 
by  the  death  of  the  intestate,  and  was  revived 
by  the  plaintiff  as  administrator.  Defendant 
had  filed  before  the  justice  an  account  against 
the  intestate  as  a  set-off,  which  amounted  to 
more  than  the  intestate*s  demand.  On  the  trial, 
the  jury  gave  a  verdict  in  defendant's  favor, 
without  finding  the  amount  of  assets  in  the  ad- 
ministrator's hands.  Held^  that  the  omission  to 
find  the  amount  of  the  assets  was  not  an  objec- 
tion to  the  verdict.— Adams  y.  Evans,  4  Blackf. 
247. 

[d]  (Sap.  1879) 

In  an  action  to  recover  a  legacy  of  $900, 
evidence  offered  by  defendant  executor  showing 
an  ademption  of  the  legacy  to  the  amount  of 
$100  and  pajrments  made  by  the  executor  more 
than  one  year  after  the  death  of  the  testator, 
aggregating  $800  will  not  support  a  verdict  for 
defendant,  since  it  fails  to  take  into  account 
interest  which  would  have  accrued  on   the  de- 
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ferred  payments  of  the  $800  to  which  the  lega- 
tee would  have  been  entitled. — State  ex  rel. 
Brown  v.  Crossley,  69  Ind.  203. 

[e]      (Sup.  1881) 

In  an  action  on  a  note  executed  by  defend- 
ant's decedent,  answers  to  interrogatories  to  the 
effect  that  decedent  was  not  indebted  to  plain- 
tiff at  the  date  of  the  note  in  suit,  but  not 
otherwise  relating  to  such  note,  that  the  note 
was  given  to  "equalize  J.*s  family"  with  de- 
ceased's three  brothers,  but  failing  to  state  who 
J.  was,  and  that  the  note  was  intended  as  a 
gift  to  plaintiff,  but  not  stating  that  plaintiff 
has  any  relation  with  decedent  such  as  to  make 
a  gift  enforceable  on  the  theory  of  love  and 
affection,  was  not  inconsistent  with  the  general 
verdict  for  defendant— West  v.  Calvins,  74  Ind. 
265. 

in  (Sup.  1883) 
Under  Rev.  St.  1881,  §  2325,  providing  that 
the  trial  of  a  claim  against  a  decedent's  estate 
shall  be  conducted  as  in  ordinary  civil  cases, 
and  section  546,  providing  that  the  court,  in  all 
cases  when  requested  by  either  party,  shall  in- 
struct the  jury  that,  if  they  render  a  general 
verdict,  to  find  specially  on  particular  ques- 
tions of  fact  to  be  stated  in  writing,  held  that, 
on  the  trial  of  a  claim  against  a  decedent's  es- 
tate, it  was  not  error  to  charge  that,  when  a 
cause  was  tried  by  a  jury,  either  party  might 
require  the  jury,  in  case  they  agreed  on  a 
general  verdict  to  find  specially  on  particular 
questions  of  fact,  to  be  stated  in  writing;  that 
a  general  verdict  was  a  verdict  on  the  issues, 
either  for  the  plaintiff  or  for  the  defendant; 
and  that  the  defendant  had  asked  that,  in  case 
the  jury  agreed  on  a  general  verdict,  they 
should  find  specially  on  particular  questions  of 
fact,  which  were  stated  in  writing.— Boots  v. 
Griffith,  89  Ind.  246. 

[g]    (Sup.  1885) 

The  existence  or  nonexistence  of  demands 
against  the  estate  is  immaterial  in  an  adminis- 
trator's action  to  recover  trust  moneys,  and 
special  interrogatories  should  not  be  addressed 
to  the  jury  in  that  regard.— Langsdale  v.  Wool- 
len, 99  Ind.  575. 

[h]     (App.  1891) 

In  an  action  by  a  wife  against  her  deceased 
husband's  estate,  to  recover  money  loaned  him, 
special  findings  of  fact  by  the  court  that  she 
loaned  him  $370;  that  she  purchased  land  for 
$3,000,  paying  $1,669  of  her  own  money,  the 
balance  being  raised  upon  his  note,  which  was 
secured  by  a  mortgage  on  the  premises;  and 
that  she  directed  him  to  apply  the  loaned  mon- 
ey to  the  payment  of  said  mortgage;  and  that 
it  "was  paid  and  fully  satisfied  by  the  dece- 
dent,"— were  a  sufficient  finding  that  decedent 
applied  said  money  to  the  payment  of  the  mort- 
gage to  support  a  judgment  that  plaintiff  could 
not  recover,  although  they  did  not  so  state  in 
the  most  direct  terms.— Brown  v.  Brown's  Es- 
tate, 2  Ind.  App.  435,  28  N.  E.  720.  I 


A  special  verdict  in  an  action  by  a  wife  to 
recover  on  a  claim  against  her  husband's  estate 
found  that  the  wife  loaned  money  to  her  hus- 
band, and  he  afterwards  purchased  real  estate, 
executing  a  mortgage  on  it  for  the  balance  of 
the  purchase  money,  in  which  the  wife  joined, 
and  that,  when  the  mortgage  was  executed,  the 
wife  directed  her  husband  to  apply  the  money 
owing  by  him  to  her,  on  account  of  the  loan  to 
the  payment  of  the  mortgage  indebtedness,  and 
the  mortgage  was  satisfied  and  released  of  rec- 
ord. Held  that,  while  the  finding  was  not  ex- 
plicit that  the  payment  was  actually  made  from 
plaintiff's  money  at  her  request,  the  court  would 
not  be  justified  in  holding  that  the  payment 
made  by  the  husband,  to  the  extent  of  his  in- 
debtedness on  the  loan,  could  not  be  treated  as 
a  payment  at  her  direction  and  request,  simply 
because  the  deed  was  executed  to  the  husband 
as  well  as  to  the  wife  without  her  knowledge 
and  consent,  but  the  payment  made  by  the 
husband  should,  to  the  extent  of  his  indebted- 
ness to  the  wife,  be  treated  prima  facie  as  good 
in  compliance  with  the  request.— Id. 

li]  (App.  1897) 
On  the  trial  of  a  claim  against  an  estate 
for  services  rendered  deceased,  an  instruction, 
given  at  defendant's  request,  that  there  is  no 
implied  obligation  to  pay  for  the  services  of  one 
who  is  taken  into  the  family  of  another,  and  is 
regarded  and  treated  as  a  member  of  the  house- 
hold, etc.,  was  not  rendered  prejudicial  to  de- 
fendant by  adding,  after  the  word  "household," 
the  words  "and  is  a  member  of  such  family." — 
Boyd  V.  Starbuck,  47  N.  E.  1079,  18  Ind.  App. 
310. 

[j]  (Sup.  1901) 
Where  an  administrator  of  an  assignor  is 
made  a  party  to  answer  as  to  the  assignment  of 
the  note  sued  on,  an  instruction  that,  if  the 
jury  returned  a  general  verdict  for  the  plain- 
tiff on  the  note  sued  on,  the  effect  would  be  a 
finding  that  the  estate  had  no  interest  in  such 
note,  is  not  erroneous.— Johnson  y.  Johnson,  60 
N.  E.  451,  156  Ind.  592. 

[k]     (Sup.  1903) 

In  an  action  to  enforce  a  claim  against  a 
decedent's  estate,  an  instruction  that  plaintiff 
was  entitled  to  recover,  if  she  proved  by  a 
fair  preponderance  of  the  evidence  all  the  ma- 
terial averments  of  her  complaint,  unless  the 
jury  was  satisfied  that  defendant  had  establish- 
ed one  or  the  other  of  the  special  paragraphs  of 
her  answer,  setting  up  a  defense,  when  taken 
in  connection  with  another  instruction  that  the 
burden  was  on  plaintiff  to  prove  all  the  ma- 
terial facts,  was  sufficient— Stanley's  Estate  v. 
Pence,  66  N.  E.  51,  67  N.  E.  441,  160  Ind.  636. 

Fob  Cases  fbom  Otheb  States, 

See  22   C^nt.    Dig.    Ex.   &   Ad.   |S   906, 

1877-1882. 
See,  also,  18  Cyc.  pp.  1035-1039. 
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§  452.   New  triaL 

Grounds  in  general,  see  New  Trial,  §  28. 
Newly  discTorered  evidence  as  ground  for  new 
trial,  see  New  Trial,  §§  102,  104. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  |  1SS3. 
See,  also,  18  Cyc  p.  104a 

§  453.  Jndsmeat. 

Actions  or  other  proceedings  to  review,  see 
Judgment,  {  335. 

Conclusiveness,   see  Judgment,   S{  634-749. 

Default  as  confession  of  assets  preventing  plea 
of  plene  administravit,  see  ante,  §  446. 

Equitable  relief  against  judgment,  see  Judg- 
ment, f  439. 

Mei^ger  and  bar  of  causes  of  action  and  de- 
fenses, see  Judgment,  §§  540-633. 

Flroceedings  to  settle  estate  as  insolvent,  as 
destroying  lien,  see  ante,  §  411. 

[a]  (Svp.  1823) 

Where  in  an  action  of  debt  against  an  ad- 
ministrator on  a  bond  of  his  intestate  defendant 
made  default,  a  judgment  against  him  for  the 
debt  and  costs  de  bonis  propriis  was  erroneous. 
— Songer  v.  Walker,  1  Blackf.  251. 

[b]  (Svp.  1835) 

In  a  bill  against  the  administrator  of  a 
guardian  to  recover  money  received  by  the 
guardian  for  the  ward,  a  decree  against  the  ad- 
ministrator should  be  de  bonis  testatoris.— Ray- 
mond v.  Simonson,  4  Blackf.  77. 

[c]  (S«p.l837) 

In  a  suit  against  an  administrator  on  a 
note  made  by  his  intestate,  where  there  is  a 
trial  upon  the  pleas  of  non  assumpsit  and  fail- 
ure of  consideration,  judgment  for  the  plaintiff 
should  not  be  de  bonis  propriis,  but  to  be  levied 
out  of  the  assets  in  the  defendant's  hands  to  be 
administered,  if  he  have  so  much;  if  not,  then 
the  costs  out  of  the  defendant's  own  goods. — 
Priest  V.  Martin,  4  Blackf.  311. 

[d]  (Sup.  1840) 

A  scire  facias  against  an  executrix  to  re- 
vive a  judgment  recovered  against  her  testator 
must  contain  a  suggestion  of  the  death  of  the 
judgment  debtor,  and  show  the  defendant's  ap- 
pointment as  executrix.— Walker  v.  Hood,  5 
Blackf.  266. 

[e]     (Sup.  1844) 

If  the  plaintiff  confess  the  plea  of  plene 
administravit,  a  judgment  in  his  favor  should 
be  of  assets  quando  acciderint— Wilt  v.  Bird, 
7  Blackf.  258. 

[fl     (S«p- 1845) 

In  a  suit  against  the  administrator  of  the 
acceptor  of  a  bill  of  exchange,  where  a  demur- 
rer to  the  declaration  was  overruled  and  the 
court  assessed  the  damages,  the  judgment,  if 
for  the  plaintiff,  should  be  for  the  damages  and 
costs,  to  be  levied  of  the  intestate's  goods,  if 


the  defendant  have  so  much,  and,  if  he  hare 
not,  then  the  costs  of  defendant's  own  goods. — 
Phipps  V.  Addison,  7  Blackf.  375. 

[g]     (Svp.  1846) 

In  assumpsit  in  the  probate  court  by  ad- 
ministrators, a  judgment  by  default  cannot  be 
taken,  unless  the  process  has  been  served  20 
days  before  the  commencement  of  the  term. — 
Jones  V.  Roland,  8  Blackf.  272. 

[b]    (Svp.  1850) 

In  actions  against  executors  or  adminis- 
trators, judgment  should  be  rendered  against 
the  defendant,  to  be  made  out  of  the  goods  of 
the  deceased,  and  not  against  the  defendant 
generally.— Flagg  v.  Winans,  2  Ind.  123. 

[i]  (Svp.  1853) 
To  authorize  a  judgment  by  default  in  the 
probate  court  against  an  administrator,  under 
Rev.  St.  1843,  he  must  have  been  served  with 
process  at  least  20  days  before  the  first  day  of 
the  term.— Carter  v.  Spencer,  4  Ind.  78. 

[j]  (Sup.  1853) 
A  judgment  against  an  administrator,  as 
such,  should  be  paid  out  of  the  estate  of  the  de- 
ceased as  a  judgment  against  the  estate  which 
he  administers,  and  is  never  to  be  paid  unless 
the  estate  is  able  to  pay.— Egbert  y.  State,  4 
Ind.  399. 

[k]     (Svp.  1865) 

A  judgment  for  plaintiff  on  a  scire  facias 
to  revive  a  judgment  after  defendant's  death 
intestate,  and  to  obtain  execution  thereon  againsc 
his  real  estate,  should  require  the  money  to  be 
first  made  of  the  assets  in  the  administrator's 
hands,  and,  failing  in  this,  then  of  the  lands  of 
the  heirs.— Oraves  v.  Skeels,  6  Ind.  107. 

[1]  (Svp.  1869) 
An  executor  brought  suit  on  notes  secured 
by  mortgage,  averring  that  the  notes  ran  to  his 
testator  and  two  others,  and  the  mortgage  to 
his  testator  alone,  for  the  use  of  the  three,  and 
that,  by  some  assignment  unknown  to  him,  the 
title  passed  to  his  testator.  The  two  others  in- 
terested were  made  co-defendants.  Upon  de- 
fault, judgment  for  foreclosure  went  against 
all.  Held,  that  the  default  admitted  the  exist- 
ence of  a  good  assignment.- Eggleston  v.  Barnes, 
12  Ind.  604. 

[m]     (Svp.  1863) 

Where  suit  is  instituted  against  the  heini 
and  administrator  of  a  deceased  mortgagor  to 
foreclose  a  mortgage,  no  judgment  can  be  ren- 
dered against  such  administrator  for  the  bal- 
ance of  the  debt  not  satisfied  by  the  sale  of  the 
mortgaged  premises. — Newkirk  y.  Burson,  21 
Ind.  129. 

[n]    (Svp.  1867) 

In  an  action  against  an  administrator,  as 
such,  the  judgment  should  be  de  bonis  testatoris, 
and  not  de  bonis  propriis.— Horrall  v.  Scudder, 
27  Ind.  499;   Horrall  v.  Mattingley.  Id.  500. 
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[o]      (Sup.  1874) 

In  a  joint  action  brought  against  an  ad- 
ministrator and  others  on  a  joint  obligation,  the 
judgment  may  be  against  all  the  parties  for  the 
full  amount,  and  not  against  the  administrator 
for  a  proportionate  amount.— Myers  y.  State  ex 
rel.  McCray.  47  Ind.  203. 

[p]     (Sup.  1874) 

A  judgment  against  an  executor,  on  a  debt 
due  from  the  testator,  should  be  de  bonis  testa- 
toris.— Steinmetz  v.  State  ex  rel.  Bricka,  47 
Ind.  465. 

[q]  (Sup.  1878) 
Where,  in  an  action  against  an  administra- 
trix and  her  surety  upon  a  note  of  the  intestate, 
the  surety  makes  answer  which,  under  Code,  | 
674,  is  in  effect  a  complaint,  a  judgment  that 
*'all  the  assets  of  said  estate  be  first  exhausted 
before  a  levy  be  made  on  the  property  of  the 
said"  surety  is  erroneous. — Johnson  v.  Meier,  62 
Ind.  08. 

In  no  case  can  a  judgment  be  rendere<J 
against  an  administrator,  to  be  levied  on  the 
assets  of  the  estate,  except  where,  under  2  Rev. 
St.  p.  100,  S  411.  cl.  2,  it  directs  a  sale  of  spec- 
ified articles  thereof. —Id. 

[r]     (Sup.  1879) 

Where  one  is  sued  both  personally  and  as 
administrator  of  a  decedent's  estate,  a  judg- 
ment properly  rendered  against  him  individually 
will  not  be  reversed  because  of  failure  of  the 
court  to  render  judgment  against  him  as  ad- 
ministrator, especially  when  no  motion  for  such 
latter  judgment  has  been  made,  nor  any  objec- 
tion offered  to  entering  the  personal  judgment 
against  him.— Carter  v.  Zenblin,  68  Ind.  436. 

[8]  (Sup.  1882) 
Where  defendant  dies  pending  a  suit  for 
attorney's  fees,  and  the  administrator  is  made 
a  party,  and  a  decree  entered  allowing  certain 
fees  and  establishing  a  lien  therefor  on  a  judg- 
ment recovered  by  the  attorneys  for  the  de- 
fendant, the  adjudication  binds  all  the  creditors 
of  the  estate,  though  not  parties  thereto. — 
Blankenbaker  v.  Bank  of  Commerce,  85  Ind« 
450. 

[t]  (S«p.  1889) 
In  an  action  for  seduction  and  to  set  aside 
a  fraudulent  conveyance  of  land  made  by  the 
seducer,  who  died  pending  the  suit  and  whose 
administrator  was  substituted,  the  court  gave 
judgment  setting  aside  the  conveyance  and  or- 
dering a  sale  of  the  land  and  the  application 
of  the  proceeds  to  the  costs  of  administration, 
expenses  of  last  sickness,  and  to  plaintifiTs  judg- 
ment. Held,  that  though  the  proceeds  should 
be  applied  as  required  by  statute,  and  should 
not  be  applied  to  the  judgment  in  preference  to 
other  debts,  the  judgment  would  not  be  reversed, 
where  no  motion  was  made  to  modify  it.— Sim- 
ons V.  Busby,  110  Ind.  13,  21  N.  B.  451. 


[u]      (App.  1898) 

Under  Bums*  Rev.  St.  1804,  |  2470  (Rev. 
St.  1881,  I  2324),  an  administrator  may  make 
any  defense  in  an  action  on  a  claim  against 
his  intestate  without  plea  except  set-off  or  coun- 
terclaim; and  where  no  answer  is  filed  in  an 
action  against  the  administrator,  and  a  demur- 
rer to  a  cross  complaint  is  sustained,  the  plain- 
tiff is  not  entitled  to  judgment  on  the  plead- 
ings.—Stout  v.  Harlem,  48  N.  E.  235,  50  N.  B. 
402,  20  Ind.  App.  200. 

[V]     (App.  1898) 

The  liability  of  an  estate  to  pay  a  judg- 
ment recovered  against  the  administrator  as 
such  cannot  be  attacked  in  a  proceeding  to  en- 
force the  same  against  the  estate. — Chicago  & 
E.  R.  Co.  V.  Harshman,  51  N.  J5.  343,  21  Ind. 
App.  23. 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  Sl  1884- 

1008;  30  Cent.  Dig.  Judgm.  §  440. 
See,  also,  18  Cyc.  pp.  1040-1067. 


§454.  Ezeovtion     and     enforcement     of 
Jvdgment. 

Setting  aside  execution  on  taking  proceedings 
to  settle  estate  as  insolvent,  see  ante,  $  411. 

Supplementary  proceedings,  see  Execution,  | 
362. 

[a]  (Sup.  1840) 

If  a  judgment  against  the .  administratoi 
for  a  debt  of  his  intestate  be  replevied  under  the 
law,  and  the  time  expire  without  the  judgment 
being  paid,  the  creditor*8  remedy  against  the 
real  estate  of  the  intestate  is  the  same  that  it 
was  before  the  judgment  was  replevied.— Elliott 
V.  Moore,  5  Blackf.  270. 

[b]  (Svp.  1840) 

The  real  estate  of  a  decedent  is  not  subject 
to  execution  on  a  judgment  against  his  executor 
or  administrator,  unless  the  heirs,  devisees,  and 
terre  tenants  be  made  parties  to  the  judgment. 
—Joiner  v.  Sanders,  5  Blackf.  378. 

[c]  (Sup.  1841) 

A  petition  was  filed  in  the  probate  court 
against  heirs,  etc.,  under  the  statute,  to  have 
execution  against  the  land  of  an  intestate  on  a 
judgment  obtained  against  his  administrators. 
The  plea  was  that  the  administrators  had  as- 
sets sufficient  to  pay  the  debt,  consisting  of 
notes  payable  to  them,  obtained  in  part  from 
the  sale  of  the  personal  property  of  the  de- 
ceased, and  in  part  from  real  estate  sold  by 
them,  under  an  order  of  court,  on  a  credit  not 
then  expired.  Held,  that  the  plea  was  good. — 
Brown  v.  Rose,  6  Blackf.  60. 

[d]  (Sup.  1842) 

If  a  petition  to  have  an  execution  against 
the  real  estate  of  a  decedent  on  a  judgment 
against  his  executor  or  administrator  does  not 
make  the  terre-tenants  defendants,  or  aver  that 
there  are  none,  it  is  defective.— Williams  v. 
Morehouse,  6  Blackf.  215. 
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[e]      (S«p.  1843) 

To  a  petition  for  execution  against  real 
estate  on  a  judgment  against  an  administrator, 
a  plea  that  the  debtor  did  not  die  seised  in  fee 
simple  of  the  lands  mentioned  in  the  petition, 
or  of  any  part  thereof,  is  good,  and  a  plea,  in 
such  case,  that  there  were  terre-tenants  on  the 
land,  who  were  in  possession  at  the  commence- 
ment of  the  suit,  is  also  good;  but  a  plea  den>^ 
ing  in  general  terms  *'each  and  every  allegation 
in  said  petition  contained"'  is  bad,  and  may  be 
rejected  on  motion.— Armstrong  t.  Milligan,  6 
Blackf.  463. 

[f]     (8np.l844) 

On  a  petition  by  a  creditor  of  an  intestate 
estate  to  subject  certain  lands  of  the  deceased 
to  execution  on  a  judgment  against  the  admin- 
istrators, for  want  of  sufficient  personal  prop- 
erty, it  is  not  a  sufficient  plea  that  the  adminis- 
trators had  procured  a  decree  for  sale  of  the 
lands  at  the  appraised  value,  and  had  used 
their  utmost  exertions  to  make  sale  of  tht* 
lands,  but  without  effect,  for  want  of  buyers. — 
Brownfield  v.  Vail,  7  Blackf.  203. 

[gl     (8np.  1847) 

Under  a  petition  for  execution  against  a  de- 
cedent's real  estate,  on  a  judgment  against  his 
administrator  de  bonis  non,  in  whose  hands 
there  were  no  assets,  a  final  judgment  on  de- 
fault against  an  infant  defendant,  the  record 
not  showing  the  petition  to  have  been  proved, 
was  erroneous.— Berry  v.  Bullard,  8  Blackf.  399. 

Under  a  petition  for  execution  against  a 
decedent's  real  estate,  on  a  judgment  against  his 
administrator  de  bonis  non  in  whose  hands  there 
were  no  assets,  a  judgment  by  default  against 
some  of  the  defendants,  no  process  appearing  to 
have  been  issued  against  them,  or  publication 
made,  was  erroneous.— Id. 

Against  a  petition  for  execution  against  a 
decedent's  real  estate,  on  a  judgment  against  his 
administrator  de  bonis  non,  in  whose  hands 
there  were  no  assets,  some  of  the  terre-tenants 
set  up  as  a  defense:  (1)  A  purchase  of  the 
real  estate  of  the  deceased  from  the  heirs  with- 
out notice;  (2)  that  notice  of  the  judgment  was 
never  filed  in  the  office  of  the  clerk  of  the  pro- 
bate court;  (3)  that  one  of  the  heirs,  from  whom 
these  defendants  purchased,  had  a  judgment 
against  the  deceased  himself,  constituting  a  lien 
on  the  real  estate  in  question,  prior  to  that  of 
the  plaintiff's.  Held,  that  these  grounds  of  de- 
fense were  insufficient. — Id. 

Under  a  petition  for  execution  against  a  de- 
cedent's real  estate,  on  a  judgment  against  bis 
administrator  de  bonis  non,  in  whose  hands 
there  were  no  assets,  answers  and  cross-bills 
are  not  admissible;  this  being  a  proceeding  at 
law.— Id. 

A  petition  for  the  execution  against  a  de- 
cedent's real  estate,  on  a  judgment  for  a  certain 
sum  against  his  administrator  de  bonis  non,  al- 
leged that  an  execution  issued  on  the  judg- 
ment, had  been  returned,  *'No  goods  of  the  es- 
tate";    that   said    administrator   had    resigned. 


and  another  had  been  appointed  in  his  place; 
and  that  there  were  no  assets  in  the  last  ad- 
ministrator's hands.  Held,  that  the  petition 
was  not  objectionable  for  not  showing  a  revivor 
of  the  judgment  against  the  last  administrator, 
the  issuing  of  an  execution  against  him,  and  a 
return  of  the  same  of  no  goods  in  his  hands. 
Held,  also,  that  the  petition  need  not  allege 
that  the  judgment  was  unpaid.— Id. 

Under  a  petition  for  execution  against  a 
decedent's  real  estate,  on  a  judgment  against 
his  administrator  de  bonis  non,  in  whose  hands 
there  were  no  assets,  to  justify  notice  to  defend- 
ant by  publication,  it  should  appear  that  be 
was  a  nonresident.— Id. 

[h]    (Sop.  1850) 

A  scire  facias  against  administrators  of  a 
judgment  defendant,  alleging  waste,  must  aver 
that  there  were  not  goods  of  the  estate  of  the 
intestate  in  their  hands  sufficient  to  pay  the 
judgment.— Cooper  v.  Ilanna,  2  Ind.  97. 

[1]  (Sap.  1853) 
Rev.  St.  1843,  §§  346,  347,  provide  that  any 
party  against  whom  a  judgment  has  been  ob- 
tained may  hare  a  stay  on  his  procuring  some 
sureties  to  become  bail  for  payment  of  the 
judgment.  Section  357  requires  a  joint  execu- 
tion to  be  levied  first  on  the  property  of  defend- 
ant, and  then  on  that  of  the  bail.  Held,  that 
a  judgment  against  an  administrator  in  his  rep- 
resentative capacity  was  not  repleviable,  so  that 
one  giving  replevy  bail  to  secure  a  stay  thereof 
was  not  liable.— Egbert  v.  State,  4  Ind.  399. 

[J]     (Sup.  1871) 

In  a  suit  to  compel  a  defendant  to  charge 
himself  with  property  as  administrator,  wherein 
a  judgment  is  recovered  against  the  defendant, 
it  cannot  be  required  that  the  defendant  shall 
secure  the  judgment  by  giving  bond,  or,  in  de- 
fault thereof,  that  an  attachment  shall  issue 
against  his  property.— Pea  t.  Pea,  35  Ind.  387. 

[k]     (Sop.  1882) 

The  complaint,  under  Rey.  St  1881,  §f  642, 
645,  to  enforce  a  judgment  against  land  of  one 
deceased,  is  defective  if  it  fails  to  show  the  per- 
sonal estate  to  be  exhausted  or  insufficient— 
Pauley  t.  Langdon,  83  Ind.  353. 

[1]     (Sup.  1882) 

At  a  sheriff's  sale  on  a  judgment  obtained 
by  an  administrator,  the  latter  bid  off  the  land 
without  an  order  of  the  court,  and,  he  being 
afterwards  removed,  the  deed  was  made  to  bis 
successor,  who  sold  the  land  under  order  of 
court,  which  sale  was  confirmed.  Held,  that  the 
purchaser's  title  could  not  be  questioned  col- 
laterally by  those  from  whom  he  sought  to  re- 
deem, as  the  purchase  by  the  administrator  was 
not  void.— Mitchell  t.  Hodges,  87  Ind.  491. 

[m]     (Sup.  1889) 

In  an  action  for  seduction  and  to  set  aside 
a  fraudulent  conveyance  of  land  made  by  the 
seducer,  who  dies  pending  suit  and  whose  ad- 
ministrator is  substituted,  the  court,  after  ver- 
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diet  for  plaintiff  and  judgment  setting  aside  the 
conveyance,  may  order  the  administrator  to  sell 
the  ]and.~Simon8  y.  Busby,  119  Ind.  13,  21  N. 
E.  451. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  {{  190^ 

192a 
See,  also,   18  Cyc.  pp.  10G7-1081. 

I  455.  Appeal  and  error. 

Appellate  jurisdiction  as  between  appellate  and 
supreme  courts,  see  Coubts,  {  220(1). 

Exemption  of  executors  and  administrators 
from  requirement  of  security  on  appeal  or 
other  proceeding  for  review,  see  Appeal  and 
Ebbob,  {  374. 

In  action  to  construe  will,  see  Wills,  {  706. 

Review  of  justice's  judgment,  see  Justices  or 
THE  Peace,  {  147. 

Settlement  of  accounts  pending  appeal  in  ac- 
tion on  claim  against  estate,  see  post,  | 
509(4). 

[a]  (Snp.  1835) 
An  administrator,  on  appeal  from  a  judg- 
ment against  his  intestate,  executed  an  appeal 
bond.  On  the  appeal  plaintiff  obtained  a  judg- 
ment, to  be  levied  on  the  property  of  intestate. 
In  an  action  on  the  appeal  bond  he  did  not 
prove  that  the  estate,  at  the  time  of  the  judg- 
ment on  appeal,  was  insolvent.  Held,  that 
plaintiff  could  not  recover.— Evans  v.  Adams,  4 
Blackf.  54. 

tbl     (Sup.  1851) 

Where  objection  might  hare  been  taken  by 
demurrer  to  an  assignment  of  errors  that  an 
executor,  suing  in  his  own  name,  did  not  spread 
upon  the  record  the  matter  which  makes  him 
privy  to  it,  the  general  issue  admits  the  repre- 
sentative character  of  the  executor.— Bundles  v. 
Jones,  3  Ind.  35. 

[c]  (Sap.  1855) 

A.  sued  B.'s  executors  for  services  rendered 
B.  in  his  lifetime.  Answer:  (1)  Not  indebted; 
<2)  payment;  (3)  limitations.  In  the  supreme 
court  the  further  objection  was  made  that  A. 
had  not  duly  filed  his  claim  in  the  probate  of- 
fice. Held  that  as  the  objection  was  not  taken 
in  the  pleadings  below,  it  came  too  late.— Hard- 
in v.  Crist,  7  Ind.  167. 

[d]  (Sop.  1861) 

The  appellee,  who  was  administrator,  filed 
a  claim  against  **the  estate  of  G.  T.,"  which 
was  prosecuted  to  final  determination.  The  rec- 
ord showed  that  the  parties  appeared,  and  that 
defendant  demurred;  but  the  plaintiff  was  the 
representative  of  the  estate,  and  neither  he  nor 
the  court  had  in  any  manner  made  any  adversa- 
ry party  capable  of  defending.  After  tran- 
script filed,  the  appellant,  by  petition  averring 
that,  as  guardian  of  the  only  heir  of  G.  T.,  he 
had  appeared  and  made  the  defense,  prayed  that 
the  record  might  be  so  changed  as  to  permit 
him  to  prosecute  this  appeal.  Held,  that  appel- 
lant could  not  be  heard  in  his  objection,  now 


made,  that  the  record  did  not  show  an  adversa- 
ry party  and  proceeding  below.— Devol  v.  Hal- 
stead,  16  Ind.  2S7. 

[e]      (Sap.  1862) 

Where  an  administrator  begins  a  suit,  and 
after  his  death  the  administrator  de  bonis  non 
is  substituted,  the  objection  that  the  latter  was 
not  duly  appointed  cannot  be  raised  for  the 
first  time  in  the  appellate  court— Mahon  y. 
Mahon's  Adm*r,  19  Ind.  324. 

[f]  (Sup.  1864) 

An  administrator,  sued  before  a  justice 
of  the  peace  on  a  claim  against  him  in  his  fidu- 
ciary capacity,  has  a.  right,  under  2  Gav.  & 
H.  St  p.  593,  {  64,  to  appeal  from  the  judg- 
ment rendered,  though  the  justice  had  no  ju- 
risdiction of  the  cause.— Palmer  y.  Fuller,  22 
Ind.  115. 

[g]  (Snp.  1881) 

Rev.  St.  1876,  p.  557,  ff  189,  190,  pro- 
viding for  the  taking  of  appeals  in  proceed- 
ings for  the  settlement  of  decedents*  estates  in 
the  probate  court,  do  not  apply  to  actions 
brought  by  the  administrator  for  the  collection 
of  assets  of  the  estate;  and  it  is  not  neces- 
sary that  such  appeal  should  be  perfected  with- 
in 30  days,  but  it  may  be  perfected  within  1 
year,  under  Code,  H  4,  21.— Rusk  v.  Gray,  74 
Ind.  231. 

[h]    (Snp.  1881) 

A  suit  by  an  administrator  against  the  as- 
signor of  promissory  notes  is  not  governed  by 
Decedent's  Estates  Act  June  13,  18.')2,  §|  189, 
190,  which  require  appeals  to  be  taken  within 
30  days,  but  by  Civ.  Code,  §§  4i  21,  and  an  ap- 
peal taken  within  one  year  from  the  rendi- 
tion of  judgment  as  required  by  section  5<>1 
of  such  Code  is  taken  in  time.— Willson  v.  Bin- 
ford,  74  Ind.  424. 

[1]  (Snp.  1884) 
A  joint  debtor  died  after  obtaining  an 
agreement  that  the  other  joint  debtors  would 
assume  a  debt.  The  debt  was  allowed  against 
bi<3  odtate,  and  his  administrator  sued,  alleging 
such  facts,  bat  not  setting  up  that  his  decedent's 
estate  had  been  compelled  to  pay  such  debt,  or 
that  there  were  no  assets  belonging  to  the  es- 
tate. Held  that  as  he  was  entitled  only  to 
nominal  damages,  the  appellate  court  would 
not  reverse  a  judgment  against  him.— Rhine  v. 
Morris,  96  Ind.  81. 

[J]  (Snp.  1884) 
The  provisions  of  the  Civil  Code  in  re- 
lation to  the  review  of  judgments  in  civil  ac- 
tions do  not  apply  to  judgments  rendered  on 
claims  against  a  decedent's  estate.— McCurdy 
y.  Love,  97  Ind.  62;  Zimmerman  v.  Same,  Id. 
602. 

The  only  statutory  remedy  of  the  party 
aggrieved  by  any  decision  growing  out  of  any 
matter  connected  with  an  estate  is  afforded  by 
Rev.  St  1881,  I  2454,  providing  that  he  may 
prosecute  an  appeal  to  the  Supreme  Court  as 
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the  statute  regulating  the  settlement  of  de- 
cedents' estate  contains  no  provision  authoriz- 
ing the  filing  of  a  complaint  for  the  review  of 
any  decision  growing  out  of  any  matter  con- 
nected with  such  an  estate  in  the  court  where 
such  decision  was  rendered. — Id. 

The  provisions  of  the  Civil  Code  in  rela- 
tion to  appeals  to  the  Snpreme  Court  from 
judgments  in  civil  actions  are  not  applicable 
to  appeals  from  any  decision  of  the  circuit 
court  or  judge  thereof  in  vacation,  growing  out 
of  any  matter  connected  with  a  decedent's  es- 
tate, but  such  appeals  are  governed  by  the  pro- 
visions of  Rev.  St  1881,  §§  2454-2457,  reg- 
ulating the  settlement  of  decedents'  estate.— Id. 

[k]     (Sap*  1884) 

Under  Acts  1883,  p.  156,  |  101,  providing 
that,  on  the  finding  for  the  claimant,  the  court 
shall  render  judgment  against  the  executor  or 
administrator  for  the  amount  thereof  to  be 
paid  out  of  the  assets  of  the  estate  to  be  ad- 
ministered, where  a  judgment  was  rendered 
not  against  the  administrator,  but  against  the 
estate  for  the  amount  of  the  finding  and  costs, 
and  there  was  no  objection  to  the  form  there- 
of, it  will  not  be  disturbed  on  appeal.— Maddox 
V.  Maddox,  97  Ind.  537. 

ni  Where  an  action  is  brought  against  a  per- 
son who  dies  before  it  is  finally  determined, 
and  his  executrix  is  substituted  as  defendant, 
the  rules  governing  appeals  in  ordinary  civil 
actions  apply  as  to  the  time  within  which  the 
appeal  may  be  taken,  and  not  the  rules  pre- 
scribed by  Rev.  St.  1881,  S|  2254-2257,  rela- 
tive to  appeals  from  decisions  "growing  out  of 
any  matter  connected  with  a  decedent's  estate," 
and  limiting  the  time  for  appealing  to  10  days. 
--<Sup.  1885)  Heller  v.  Clark,  103  Ind.  591,  3 
N.  E.  844;  (1887)  Wright  v.  Manns,  111  Ind. 
422,  12  N.  B.  160. 

[m]     (Sop.  1887) 

An  administrator,  on  the  death  of  the  ap- 
pellee, was  substituted,  pending  the  appeal, 
which  resulted  in  the  cause  being  remanded  for 
a  new  trial,  and  from  the  judgment  rendered 
thereon  the  administrator  appealed.  Held,  such 
judgment  not  growing  out  of  a  matter  con- 
nected with  a  decedent's  estate,  the  appeal 
need  not  be  taken  within  the  10  days  nor  in 
the  manner  prescribed  in  Rev.  St.  1881,  |{ 
2454-2457,  relating  to  appeals  in  matters  con- 
nected with  decedents'  estates,  as  amended  by 
Acts  1885,  p.  194.— May  v.  Hoover,  112  Ind. 
455,  14  N.  E.  472. 

[n]     (Sap.  1889) 

An  action  by  the  creditor  of  a  legatee 
against  the  legatee  and  administrator  with  the 
will  annexed  to  subject  money  in  the  hands  of 
the  administrator  to  the  payment  of  a  debt  due 
from  the  legatee  is  not  a  proceeding  connected 
with  the  settlement  of  the  estate  of  a  decedent, 
and  is  not  subject  to  the  provisions  of  Rev. 
St.  1881,  §§  2454.  2455.  regarding  appeals  in 
such  cases.— Koons  v.  Mellett,  121  Ind.  585, 
23  X.  E.  95,  7  L.  R.  A.  231. 


[o]  In  an  action  by  an  administrator  to  re- 
cover a  note  and  mortgage  as  assets  of  the  es- 
tate, the  time  to  appeal  is  governed  by  the  pro- 
visions of  Rev.  St.  1881,  U  632,  633,  relating 
to  appeals  in  civil  actions,  rather  than  by  sec- 
tions 2454,  2455,  relating  to  probate  proceed- 
ings, and  limiting  the  time  for  appealing  to  10 
days.— (Sup.  1889)  Walker  v.  Steele,  121  Ind. 
436,  22  N.  E.  142,  23  N.  E.  271 ;  (App.  1893) 
Merritt  y.  Straw,  6  Ind.  App.  360,  33  N.  E. 
667. 

[p]     (App.  1891) 

Rev.  St  1881,  {  2455,  providing  for  ap- 
peals from  matters  connected  with  a  decedent's 
estate,  does  not  apply  to  an  action  begun  by  a 
decedent  and  prosecuted  to  judgment  by  bis 
executrix.— Louisville,  N.  A.  &  C.  R.  Co.  v. 
EtBler,  4  Ind.  App.  31,  34  N.  B.  669. 

[q]  (Snp.  1892) 
An  appeal  from  a  decree,  in  a  suit  by  an 
executor  to  have  his  title  to  land  under  his  tes- 
tator's will  quieted,  is  not  governed  by  the  pro- 
visions of  Rev.  St.  1881,  S  2455  (Elliott's  Supp. 
{  417),  relating  to  the  time  of  taking  an  ap- 
peal in  matters  connected  with  a  decedent's 
estete.— Mason  y.  Roll,  130  Ind.  260,  29  N.  £. 
1135. 

[r]  (App.  1896) 
An  appeal  in  an  action  by  an  administra- 
trix against  the  sureties  on  a  gravel-road  con- 
tractor's bond  should  be  taken  under  Rev.  St. 
1894,  §  645  (Rev.  St.  1881,  {  633),  authorizing 
appeals  within  one  year;  and  it  is  not  govern- 
ed by  Rev.  St.  1894,  ||  2609.  2610  (Rev.  St 
1881,  |§  2454,  2455),  relating  to  appeals  in 
matters  connected  with  decedents'  estates. — 
Swindle  y.  State  ex  rel.  Leak,  15  Ind.  App. 
415,  44  N.  B.  60. 

[8]  (Sup.  1897) 
Where  the  cause  of  acUon  or  demand  is  in 
favor  of  the  estate  and  the  procedure  for  its 
enforcement  is  not  prescribed  by  the  decedent's 
estate  act  (Burns'  Rev.  St  1894.  §|  2365, 
2621),  the  practice  as  to  appeals  is  that  pre- 
scribed by  Civ.  Code,  |  644,  which  permits  an 
appeal  from  the  circuit  court  within  one  year 
from  the  rendition  of  final  judgment.— Harrison 
Nat.  Bank  v.  Culbertson,  45  N.  E.  657,  47  N. 
E.  13,  147  Ind.  611. 

[t]  (App.  1899) 
Bums'  Rev.  St.  1894,  M  2609,  2610,  gov- 
erning appeals  from  orders  relating  to  the  set- 
tlement of  decedents*  estates,  are  not  appli- 
cable to  an  action  of  replevin  by  an  administra- 
tor,' growing  out  of  a  matter  not  connected  with 
the  decedent's  estate. — Sloan  y.  Lowder,  54  N. 
E.  135,  23  Ind.  App.  lia 

[u]     (Sup.  1900) 

Homer's  Rev.  St.  1897,  U  2454,  2455,  au- 
thorize an  appeal  to  the  supreme  court  from  a 
decision  connected  with  a  decedent's  estate, 
provided  the  appeal  bond  is  filed  within  10  days 
after  the  rendition  of  the  judgment  complain- 
ed   of,   and    require   the   transcript   to   be   filed 
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within  30  days  after  filing  the  bond.  Section 
633  authorizes  general  appeals  to  the  supreme 
court  to  be  taken  within  one  year  after  the  ren- 
dition of  judgment  Held,  that  an  action  by 
an  administrator  to  set  aside  an  assignment  of 
a  lease  held  by  his  decedent  was  not  an  action 
relating  to  the  estate,  and  hence  an  appeal 
might  be  properly  perfected,  under  section  633, 
at  any  time  within  a  year.— Mark  v.  North,  57 
N.  E.  902,  155  Ind.  575. 

[V]      (App.  1900) 

Under  Horner's  Rev.  St.  1897,  K  2454, 
2455,  providing  that  any  person  aggrieved  by 
any  decision  of  the  circuit  court  in  regard  to 
any  matter  connected  with  a  decedent's  estate 
mp.y  appeal  by  filing  a  bond  within  10  days 
after  the  decision  complained  of,  unless  the 
court  to  which  the  appeal  is  brought  shall  di- 
rect an  appeal  to  be  granted  on  the  filing  of  a 
bond  within  1  year  after  the  decision,  and  also 
providing  that  a  transcript  shall  be  filed  in 
the  supreme  court  within  30  days  after  filing 
the  bond,  an  appeal  from  a  judgment  of  the 
circuit  court  rejecting  a  claim  against  a  de- 
cedent's estate  and  overruling  claimant's  mo- 
tion for  a  new  trial  is  properly  dismissed  where 
no  appeal  bond  was  filed,  and  no  application 
was  made  to  the  appellate  court  for  leave  to 
appeal,  after  the  expiration  of  10  days  after 
entry  of  the  judgment  complained  of.— Lindley 
V.  Darnall,  56  N.  B.  861,  24  Ind.  App.  399. 

[w]     (App.  1901) 

Horner'8  Rev.  St.  1897,  {  2454  (Bums* 
Rev.  St.  1894,  §  2609),  provides  that  an  appeal 
may  be  taken  from  any  decision  of  a  circuit 
court,  or  judge  thereoJ  in  vacation,  grow- 
ing out  of  any  matter  connected  with  a  dece- 
dent's estate.  Held,  in  an  action  by  the  state 
on  relation  of  a  legatee  against  an  administra- 
tor de  bonis  non  to  recover  his  legacy,  that  the 
suit  was  a  civil  action,  and  that  the  time  for 
appealing  from  the  judgment  rendered  therein 
was  controlled  by  the  statute  relating  to  ap- 
peals in  civil  actions,  and  not  by  that  relating 
to  the  settlement  of  decedent's  estate,  since  the 
'  judgment  against  the  administrator  must  be 
a  personal  one,  and  cannot  increase  or  diminish 
the  assets  of  the  estate.- Rogers  v.  State  ex 
rel.  Beatty,  59  N.  E.  334,  26  Ind.  App.  144. 

[X]  (App.  1904) 
Bums'  Ann.  St.  1901,  {  2609,  authorizes 
any  person  aggrieved  by  any  decision  of  a  cir- 
cuit court  or  judge  in  vacation  growing  out  of 
a  matter  connected  with  a  decedent's  estate  to 
appeal  to  the  Supreme  Court  on  filing  an  ap- 
peal bond.  Section  2610,  as  amended,  provides 
that  such  bond  shall  be  filed  within  10  days 
after  the  decision  complained  of,  and  that  the 
transcript  shall  be  filed  in  the  Supreme  Court 
90  days  after  filing  the  bond.  Section  2612  au- 
thorizes an  executor  or  administrator  to  ap- 
peal from  the  decision  of  any  court  or  judge  in 
vacation  without  filing  a  bond.  Held,  that 
though  an  administratrix,  in  taking  an  appeal 
'rom  a  decision  by  which  she  was  aggrieved  in 


her  representative  capacity,  was  not  required 
to  file  an  appeal  bond,  she  was,  notwithstand- 
ing that  fact,  governed  by  such  sections,  and 
was  bound  to  file  the  transcript  within  lOo 
days  after  the  decision.— Chi pman  v.  Wells,  72 
N.  E.  172,  34  Ind.  App.  1. 

[y]      (App.  1905) 

Under  Burns'  Ann.  St  1901,  {  657,  pro- 
viding that  administrators  may  have  an  appeal 
and  stay  of  proceedings  in  the  court  below 
without  giving  an  appeal  bond,  the  appeal  of 
an  administrator  who  fails  to  procure  a  stay  of 
proceedings  in  the  lower  court,  and  who  fails 
to  file  the  record  in  the  appellate  court  within 
the  time  allowed  by  law  for  term  time  ap- 
peals, must  be  treated  as  a  vacation  appeal. — 
Holderman  v.  Wood,  73  N.  E.  199,  34  Ind. 
App.  519. 

An  action  by  an  administrator  to  recover 
on  a  policy  of  insurance  on  the  life  of  his  de- 
cedent does  not  involve  the  exercise  of  probate 
jurisdiction,  and  an  appeal  from  a  judgment 
therein  is  therefore  govemed  by  the  Civil  Code. 
—Id. 

Where  an  action  does  not  involve  exer- 
cise of  probate  jurisdiction  an  appeal  from  a 
judgment  therein  is  govemed  by  the  civil 
code,  though  an  administrator  be  a  party.— Id. 

[z]     (App.  1905) 

Where  a  surety  on  an  administrator's 
bond  sues  to  be  released,  and  the  administrator 
fails  within  the  time  given  by  the  court  to 
furnish  a  new  bond  and  is  removed,  the  ad- 
ministrator's appeal  is  governed  by  the  civil 
code.— Moore  v.  Bankers'  Surety  Co.,  34  Ind. 
App.  633,  73  N.  E.  607. 

[zz]     (App.  1907) 

Leave  to  appeal  in  an  action  against  an 
administrator  must  be  proved  by  the  record  of 
the  appellate  court  and  cannot  be  proved  by 
affidavit  of  attorneys.— Atkinson  v.  Maris,  40 
Ind.  App.  718,  81  N.  E.  745. 

Where,  in  an  action  against  an  administra- 
tor, leave  to  appeal  was  not  granted  by  the 
appellate  court,  an  appeal  should  be  dismissed. 
—Id. 

For  Cases  from  Otheb  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.  §$  1929- 

1940. 
See,  also,  18  Cyc.  pp.  1081-1084. 

{466.   Gotta. 

As  claims  against  estate,  see  ante,  {  218. 

In  probate  proceedings  and  actions  relating  to 

wills  or  probate,  see  W^ills,  |$  406-415. 
In   proceedings    for   allowance   of   claims,    see 

ante,  S  240. 
Liability  of  special  administrator,  see  ante,  i 

122. 
Of  accounting,  see  post,  |  511. 

[a]  In  suit  by  an  administrator  on  a  cause 
of  action  which  accrued  during  the  lifetime  of 
his  intestate,  the  administrator  is  not  persona  1- 
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ly  liable  for  costs.  The  judgment  on  that  score 
should  be  against  him  in  his  representative  ca- 
pacity, to  be  satisfied  out  of  the  assets  of  the 
estate.— (Sup.  1825)  Harrisonr  v.  Warner,  1 
Blackf.  385;  (1832)  Cooper  v.  Thatcher,  3 
Blackf.  59. 

[b]      (Swp.   1825) 

Where  an  administrator  suing  in  his  rep- 
resentative character  on  a  contract  entered 
into  with  his  intestate  might  have  sued  in  his 
own  name  as  on  a  contract  made  with  himself 
for  trover  and  conversion  of  the  goods  of  the 
estate  in  his  own  time,  he  must  pay  costs  in 
case  of  failure.—Harrison  v.  Warner,  1  Blackf. 
385. 

One  suing  as  administrator,  though  neces- 
sarily as  such,  is  liable  for  costs  where  he 
knowingly  brings  a  wrong  action,  is  guilty  of 
willful  default,  fails  to  prosecute  his  suit,  or 
sues  on  a  contract  which  he  knows  to  be  an- 
nulled.—Id. 


[c]  (Swp. 

If  an  executor  or  administrator,  necessa- 
rily suing  in  his  representative  character,  suf- 
fer a  nonsuit  in  consequence  of  an  illegal  in- 
struction given  by  the  court  to  the  jury  against 
his  right  to  recover,  he  is  not  liable  for  costs 
de  bonis  propriis.— Pollard  v.  Buttery,  3  Blackf. 
230. 

[d]  (Sap.  18!^9) 

In  an  action  against  the  representatives 
of  one  deceased  to  enforce  a  conveyance  ac- 
cording to  the  provisions  of  a  bond  for  title 
given  by  him,  they  will  be  liable  for  costs  nec- 
essarily incurred  in  procuring  the  appointment 
of  a  commissioner,  making  deed,  etc.,  and  the 
vendee  will  be  liable  for  any  part  of  the  costs 
made  by  his  resistance  to  the  payment  of  the 
money.— Cortner  v.  Amick,  13  Ind.  463. 

[e]  (Sap.  1863) 

Where  an  administrator  sues  for  the  re- 
covery of  the  possession  of  property  of  the  es- 
tate, he  shall  not  be  liable  for  the  costs  of 
suit ;  but,  if,  in  such  suit,  the  judgment  for 
costs  is  a  personal  judgment  against  him,  and 
fails  to  order  that  the  costs  shall  be  paid  by 
him  out  of  the  assets  of  the  estate,  the  same 
are  collectible  of  him  individually,  although 
the  judgment  against  him  for  costs  was  clearly 
erroneous.— State  ex  rel.  Mahoney  v.  Ritter,  20 
Ind.    406. 

Where,  in  an  administrator's  suit  to  re- 
cover property  belonging  to  the  estate,  judg- 
ment for  costs  is  erroneously  rendered  against 
him  individually,  it  is  nevertheless  effective 
until  corrected  on  motion  in  the  court  in  which 
it  was  rendered,  or  on  review,  or  on  appeal, 
—Id. 

[f]     (Sap.  1864) 
Where,    on    appeal    by    an    administrator 
from  a  judgment  in  an  action  against  him  be- 
fore a  justice  of  the  peace,  his  plea  to  the  ju- 
risdiction of  the  justice  is  sustained,  judgment 


should  be  rendered  against  plaintiff  for  costs. 
—Palmer  y.   Fuller,  22  Ind.  115. 

[g]      (Sap.  1865) 

In  all  actions  by  executors  and  adminis- 
trators in  the  court  of  common  pleas  on  claims 
or  demands  of  any  kind  owing  them  in  their 
fiduciary  capacity,  costs  follow  the  judgment, 
— WTieeler  v.  Calvert's  Adm'r,  25  Ind.  365. 

[h]    (Sap.  1870) 

In  an  action  by  an  administrator  to  re- 
cover damages  for  the  death  of  his  decedent, 
caused  by  the  wrongful  act  of  another,  when 
plaintiff  fails  to  recover,  it  is  error  to  direct 
that  the  costs  be  made  out  of  his  property  if 
there  should  be  no  property  of  the  deceased 
out  of  which  to  collect  them. — Evans  v.  New- 
land,  34  Ind.  112. 

[i]  (Sap.  1874) 
Under  Code,  §  784,  an  administrator  is 
not  personally  liable  for  costs  in  an  action  pros- 
ecuted by  him  in  his  fiduciary  capacity.— Cav- 
anaugh  y.  Toledo,  W.  &  W.  R.  Co.,  49  Ind. 
149. 

U]  (Sap.  1882) 
2  Rev.  St.  1876,  c.  612,  §  62,  providing  for 
filing  of  claims  against  an  estate  within  one 
year  from  the  date  of  the  first  appointment  of 
an  executor,  or  no  costs  shall  be  recovered,  does 
not  refer  to  actions  against  an  administrator  or 
executor,  when  sued  jointly  with  co-obligors  of 
the  deceased  upon  joint  and  several  contracts. — 
Lamson  v.  First  Nat.  Bank  of  Vevay,  82  Ind. 
21. 

[k]     (Sap.  1883) 

Rev.  St.  I  591,  providing  that  a  plaintiff 
who  recovered  less  than  $50  in  the  circuit  court 
would  be  liable  for  costs,  does  not  apply  to  suits 
by  an  administrator;  he  having  been  empower- 
ed to  sue  for  any  sum  in  the  courts  of  common 
pleas,  and  their  jurisdiction  having  been  con- 
ferred on  circuit  courts  by  Acts  1873,  pp.  87, 
96.— Hillenberg  v.  Bennett,  88  Ind.  540. 

[1]     (Sap.  1887) 

Costs  were  adjudged  against  an  adminis- 
trator in  his  individual  capacity,  in  defending 
an  action  brought  against  him  to  recover  the 
possession  of  property  which  in  good  faith  he 
had  taken  possession  of,  supposing  that  it  be- 
longed to  the  estate  of  the  decedent  Held, 
even  though  the  action  was  prosecuted,  and  the 
costs  adjudged  against  the  administrator  in  his 
individual  capacity,  he  could  not  be  held  i>er- 
sonally  liable  for  the  same  under  Rev.  St.  1S81, 
§  2291,  providing  that  an  administrator  shall 
have  full  power  to  maintain  any  suit  in  his 
name  as  such  administrator,  for  the  recovery 
of  the  possession  of  any  property  of  the  estate, 
and  shall  not  be  liable  in  his  individual  capaci- 
ty for  any  costs  in  such  suit. — Mackey  v.  Bal- 
lon, 112  Ind.  198,  13  N.  E.  715. 

[m]     (Sap.  1890) 

If,  upon  the  refusal  of  the  administrator  to 
pay  a  note,  the  creditor  is  compelled  to  employ 
an  attorney  to  collect  the  amount  due  thereon. 
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he  18  entitled  to  an  allowance  of  attorney's  fees 
provided  for  in  the  note. — ^Jewett  v.  Hurrle,  121 
Ind.  404,  23  N.  E.  262. 

[n]    (Snp.  1894) 
Where  an  administrator  knowingly  brings 
a  wrong  action,  it  will  be  dismissed  at  his  own 
cost.— Raugh  T.  Weis,  138  Ind.  42,  37  N.  E. 
331. 

[o]      (App.  1898) 

Where  an  administrator  sues  for  the  death 
of  his  intestate,  and  a  judgment  for  costs  is 
obtained  against  him,  the  general  fund  of  the 
estate  is  liable  to  pay  such  judgment,  if  the 
rights  of  creditors  do  not  intervene. — Chicago 
&  E.  R.  Co.  V.  Utrshman,  51  N.  E.  343,  21 
Ind.  App.  23. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  ||  1941- 

1967. 
See,   also,   18  Cyc.   pp.   1085-1100;    note, 

68  L.  R.  A.  418. 


I  457.  Idabilitiet  for  oondvet  of  action 
or  defense. 

Foreclosure  of  mortgage,   see  Mortqages,   §§ 
423-425. 

[a]  The  statute  of  1822,  enacting  that  no  mis- 
pleading should  thereafter  render  any  executor 
or  administrator  personally  liable,  has  no  appli- 
cation to  a  judgment  rendered  previous  to  the 
statute.--(Sup.  1830)  Moore  v.  Martindale,  2 
Blackf.  353;  (1833)  Martindale  v.  Moore,  3 
Blackf.  275. 

[b]     (App.  1900) 

In  an  action  against  an  administrator  on 
a  note  executed  by  his  intestate,  an  instruction 
that  it  is  the  duty  of  an  administrator  to  put 
in  every  lawful  defense  he  may  have  to  a  note 
filed  against  the  estate  which  he  represents  was 
not  erroneous.— Ray  v.  Moore,  56  N.  E.  937,  24 
Ind.  App.  480. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  {f  1968- 

1970. 
See,  also,  18  Cyc.  p.  1101. 


XI.  ACCOUNTING  AND  SETIXEHENT. 

Accounting  and  default  necessary  to  liability  of 
sureties  on  bond,  see  post,  §  533. 

By  surviving  partners,  see  Partnership,  § 
245. 

Collateral  attack  on  interlocutory  orders  in 
general  in  settlement  of  estate,  see  Judg- 
ment, §  480. 

Right  to  trial  by  jury,  see  Jury,  §  19. 

Settlement  as  condition  precedent  to  enforce- 
ment of  charge  of  legacy  on  land,  see  Wills, 
{  826. 

Settlement  of  insolvent  estates,  see  ante,  §  418. 


(A)  DUTY  TO  ACCOUNT. 

Failure  to  account,  as  contempt,  see  Contempt, 
§25. 

§460.   Time  for  aoooimtins* 

[a]  (Snp.  1884) 

Where  a  decedent  was  a  surety  on  a  county 
treasurer's  bond  and  the  auditor  brought  suit 
on  the  bond,  and  decedent  was  not  a  party 
thereto,  and  his  administrator  was  not  made  a 
party,  the  pendency  of  such  suit  afforded  no 
reason  why  the  estate  should  not  be  settled,  the 
year  having  expired,  at  the  end  of  which  it  was 
the  duty  of  the  administrator  to  settle  the  es- 
tate, under  Rev.  St.  1881,  §  2311  et  seq.,  pro- 
viding that  no  action  shall  be  brought  by  com- 
plaint and  summons  against  an  administrator 
or  his  legal  representatives  on  any  contract  exe- 
cuted jointly  or  jointly  and  severally  by  the 
decedent,  but  the  holder  of  the  contract  or  judg- 
ment shall  enforce  the  collection  thereof  against 
the  estate  of  the  decedent  only  by  filing  his 
claim  as  provided.— Norwood  v.  Harness,  98 
Ind.  134,  49  Am.  Rep.  739. 

[b]  (Snp.  1891) 

Under  Elliott's  Rev.  St,  §  385,  »equiring 
claims  against  estates  of  decedents  to  be  filed 
within  30  days  before  final  settlement,  a  claim 
filed  2  days  before  such  settlement  does  not  op- 
erate to  postpone  such  settlement,  as  the  claim 
is  barred.—Schrichte  v.  Stites'  Estate,  127 
Ind.  472,  26  N.  E.  77,  1009. 

[c]  (App.  1909) 

Bums*  Ann.  St.  1908,  §  2906,  provides  that 
at  the  end  of  one  year  from  notice  of  his  ap- 
pointment the  administrator  shall  file  in  the 
court  a  true  account  of  all  assets  of  the  estate 
which  have  come  to  his  hands  and  all  disburse- 
ments made  by  him.  Section  2914  provides  that 
after  approval  of  the  administrator's  account, 
if  there  remain  no  claims  pending  for  allow- 
ance, and  no  debts  due  the  estate  remaining  un- 
collected, the  court  shall  enter  an  order  for  the 
final  settlement  of  the  estate.  Held  that,  if  a 
claim  be  filed  against  a  decedent's  estate  with- 
in a  year  from  the  appointment  of  the  adminis- 
trator, no  final  settlement  can  be  made  until 
such  claim  be  disposed  of. — Tilson  v.  Hoosier 
Tropical  Fruit  Co.,  43  Ind.  App.  084,  88  N. 
E.  524. 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  §§  1973, 

1974. 
See,  also,  18  Cyc  p.  1105. 

§  464.   Svooetsers  mad  repretentatiTet. 
[a]     (Snp.  1849) 

Rev.  St.  c.  30,  art.  12,  authorizing  the 
probate  court  to  cite  an  administrator  to  ac- 
count after  his  removal  from  office,  and  to  com- 
pel the  payment  or  delivery  of  any  property  in 
his  hands  belonging  to  the  estate  to  his  succes- 
sor, does  not  authorize  the  probate  court,  on 
the  hearing  of  a  citation  requiring  a  person, 
after  his  removal  as  administrator,  to  account. 
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to  direct  the  administrator  de  bonis  non  to  pay 
to  the  former  administrator  a  balance  found 
due  him  on  the  account.—Kelly  v.  Weddle,  1 
Ind.  550,  Smith,  362. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  1980. 
See,  also,  18  Cyc  p.  1112;   note,  8  Am.  St. 
Rep.  684. 

$  466.  Property  to  be  Inelvded. 

Exclusive     or     concurrent     jurisdiction,     see 
Coubts,  I  472. 

[a]    (Sup.  1852) 

Where  a  husband  comes  into  possession  of 
money  held  by  his  wife  in  trust  as  her  admin- 
istrator, he  may  be  compelled  to  account  for  it. 
— Keister  v.  Howe,  3  Ind.  208. 

Fob  Cases  fboh  OrnEB  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  f{  1990- 

1992. 
See,  also,  18  Cyc.  p.  1113. 

f  467.   Failiire  to  aeeeniit. 

Ground  for  removal,  see  ante,  §  35. 

[a]  (Sup.  1879) 

The  court  found  a  certain  amount  due  by 
an  administrator,  and  made  an  order  that  he 
pay  the  same  over  or  stand  committed,  where- 
upon he  reported  that  it  was  physically  impos- 
sible for  him  to  pay  the  same,  but  that  he  had 
arranged  with  the  persons  interested  to  convey 
certain  real  estate  to  them  to  secure  the 
amount  due.  Ueld^  that  a  fine  of  a  certain  sum 
and  an  order  of  imprisonment  for  a  specified 
time  were  illegal,  as  the  judgment  should  have 
been  only  imprisonment  until  the  administrator 
had  complied  with  the  order  of  the  court  or  had 
been  discharged  according  to  law.— Ex  parte 
Wright,  65  Ind.  504. 

[b]  (Sap.  \m) 

The  pendency  of  a  suit  against  a  joint 
obligor  and  against  the  administrator  of  the 
deceased  joint  obligor  is  no  reason  for  delay  in 
the  settlement  of  the  estate  of  the  deceased 
obligor;  Rev.  St.  1881,  §  2311,  forbidding  thfe 
joinder  of  the  administrator  in  such  a  suit.— 
Norwood  V.  Harness,  98  Ind.  134,  49  Am.  Rep. 
739. 

Fob  Cases  fbom  Ottieb  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  |S   1996- 

1998. 
See,  also,  18  Cyc.  p.  1115. 

(B)  PROCEEDINGS  FOR  ACCOUNTING. 

Proceedings  for  distribution,  see  ante,  ||  314, 
315. 

$  468.   Nature  and  form  of  remedj. 
[a]     (Sup.  1891) 

The  rules  of  procedure  in  civil  causes  should 
be  applied  whenever  applicable,  but  in  most 
matters  relating  to  the  filing,  examination,  and 


approval  or  disapproval  of  reports  of  adminis- 
trators strict  formality  is  not  required. — Good- 
bub  V.  Hornung's  Estate,  20  N.  E.  770,  127 
Ind.  181. 

Fob  Cases  fbom  Otheb  States. 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  1999. 
See,  also,  18  C:yc.  p.  1115. 

S  460.  Jurisdietion  of  courts. 

[a]  (App.1906) 

The  filing  of  an  administrator's  final  re- 
port and  the  giving  of  notice  thereof  confer  ju- 
risdiction on  the  court  to  hear  and  determine 
the  matters  involved  therein.— Mefford  v.  Lam- 
kin,  38  Ind.  App.  33,  76  N.  E.  1024,  77  N.  E. 
900. 

[b]  (App.  1910) 

Where  an  administrator  made  a  final  settle- 
ment and  paid  the  clerk  for  making  a  record 
thereof,  but  it  did  not  appear  that  the  admin- 
istrator was  ever  discharged,  the  court  had  ju- 
risdiction to  require  a  second  final  report- 
Fletcher  V.  Nicholson,  90  N.  E.  910. 

The  estate  of  a  decedent  must  be  regarded 
as  still  pending  until  the  ultimate  completion 
of  the  business  and  the  discharge  of  the  admin- 
istrator by  the  court.— Id. 

Fob  cases  fbom  Otheb  States. 

See  22  Cent.  Dig.   Ex.  &  Ad.  ||  2000- 

2013. 
See,  also,  18  Cyc.  pp.  1115-1119. 

§  471.   ProoeediBca   "by    ezeovtor    or    ad* 
ministrator. 

Insufficient  notice  as  ground  for  setting  aside 
settlement,  see  post,  §  509  (4). 

[a]  (Sap.  1858) 

Rev.  St.  p.  280,  K  137-139,  requiring  no- 
tice  of  distribution  of  surplus  after  payment  of 
debts,  apply  only  to  intestate  estates;  and,  even 
if  they  did  apply  to  cases  of  distribution  under 
wills,  the  receipt  of  the  residuary  legatees  is 
evidence  that  they  had  notice  of  the  settlement. 
—Camper  v.  Hayeth,  10  Ind.  528. 

[b]  (Sup.  1887) 

Acts  1883,  p.  160.  H  23,  26,  governing  the- 
settlement  of  decedents'  estates,  provides  that 
notice  be  given  by  the  executors  or  administra- 
tors of  the  time  fixed  for  hearing  the  report 
for  final  settlement  "to  all  persons  interested 
in  the  estate,"  but  does  not  provide  for  the  sign- 
ing of  such  notice  by  any  particular  person. 
Hcldy  that  a  notice  "to  the  heirs,  creditors,  and 
legatees,'*  .signed  by  the  clerk,  is  sufficient. — 
Roberts  v.  Spencer,  112  Ind.  81,  13  X.  K  127. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.    Dig.  Ex.  &  Ad.  {|  2018- 

2024. 
See,  also,  18  Cyc.  pp.  1124,  1125. 

§§  473,  474.  Actions  for  aoeountiaCt  mmd 
administration  snits. 

Right  to  trial  by  jury,  see  Jubt,  §  10. 
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[a]  (9np.l888) 
In  an  action  to  compel  an  administrator  to 
account  to  his  successor  for  sums  received  fof 
the  sale  of  lands,  a  complaint  stating  that  he 
received  money  for  the  sale  of  real  estate  of  his 
intestate;  that  he  has  refused  to  account,  though 
often  requested,  and  that  he  still  has  the  money 
in  his  hands,~is  sufficient.— Lindley  v.  State  ex 
rel.  Wells,  115  Ind!  502,  17  N.  B.  611. 

Fob  Cases  fbou  Otheb  States, 

See  22  Cent.  Dig.  Ex.  ^  Ad.  {§  2(M1- 

2060. 
See,  also,  18  Cyc.  pp.  1126-1136. 

(O  CHARGES  AND  CREDITS. 

Allowance  and  payment  of  claims,  see  ante,  {{ 
202-287. 

Liabilities  on  sale  of  property  of  decedent,  see 
ante,  %  301. 

Necessity  and  requisites  of  appraisal  and  in- 
ventory, see  ante,  |§  62-72. 

•I  470.   Credits  in  general. 

[a]  (Sap.  1856) 

An  executor  was  also  guardian  of  a  minor, 
who,  as  legatee  of  a  second  estate,  was  entitled 
to  one-half  of  a  sum  due  such  second  estate 
from  the  first  estate.  The  executor  of  the  sec- 
ond estate  agreed  with  the  guardian  that  he 
might  retain  the  half  due  to  his  ward.  Held, 
that  the  guardian  could  not  credit  himself  with 
the  ward*s  half  as  executor,  or  charge  himself 
as  guardian,  until  he  had  paid  the  half  due  to 
the  other  executor.— Burtch  v.  Thorn,  7  Ind. 
X>(.)8. 

[b]  (App.1905) 

A  compromise  agreement  between  parties  in- 
terested in  the  estate  of  a  decedent  provided  that 
the  widow  should  receive  a  specified  sum  in  the 
hands  of  the  court  and  a  further  sum  in  pay- 
ment of  her  claims  to  dower  and  distributive 
share  in  the  estate,  and  that  in  consideration  of 
receiving  such  sums  she  should  deliver  in  es- 
-crow  quitclaim  deeds  to  the  others  interested  in 
the  estate,  to  be  delivered  to  them  on  fulfillment 
of  the  agreement  binding  them  to  give  the  wid- 
ow a  bond  to  secure  a  part  of  the  sum  to  be 
paid,  and  to  apply  a  part  of  the  proceeds  of  a 
aale  of  land  to  the  payment  of  the  sum  until 
the  same  was  paid.  The  widow  agreed  to  settle 
as  administratrix  and  account  for  all  property 
received,  less  legal  payments;  the  amount  so 
received  to  operate  as  a  credit  on  the  sum  to  be 
paid  her.  The  widow  made  a  final  report  show- 
ing a  balance  in  her  hands.  Held,  that  the 
<»ourt,  on  approving  the  report,  properly  credited 
the  balance  on  the  sum  to  be  paid  her  accord- 
ing to  the  agreement,  though  the  conditions 
therein  specified  had  not  been  performed.— Hart- 
zcll  v.  Hartzell,  76  N.  E.  430,  37  Ind.  App. 
481. 

For  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  2064. 
See,  also,  18  Cyc.  p.  1130. 


S  484.  Diabmrsememts  for  bemeflt  of  less- 
toes  or  distribntooa. 

U]    (Siip.l8o2) 

Where  money  of  wards  was  in  hands  of 
their  father's  administrator,  and  the  latter,  un- 
der direction  of  the  guardian,  made  expendi- 
tures in  completion  of  an  unfinished  distillery, 
the  guardian  having  obtained  an  order  of  the 
probate  court  to  invest  the  money  of  his  wards 
in  such  manner,  the  administrator  was  entitled 
to  credit  in  settlement  of  the  estate  with  them 
if  his  expenditures  were  made  with  reasonable 
care.— Powell  v.  North,  3  Ind.  302,  56  Am, 
Dec.  513. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  ||  763,  2067. 

S  485.  Goimsel  f  eoa  amd  costs. 

Appeal  for  allowance  of,  who  entitled  to,  see 

Appeal  and  Error,  {  151. 
Costs  of  accounting,  see  post,  |  511. 
B^xpenditures  allowable,  see  ante,  |  111. 

[a]    (Sup.  1908) 

Where  an  administrator  pays  an  attorney 
an  excessive  fee,  the  same,  in  the  absence  of 
bad  faith,  should  be  corrected  when  the  admin- 
istrator reports.— -Scott  v.  Smith,  171  Ind.  453, 
85  N.  E.  774. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  2068. 


(D)  COMPENSATION. 

Allowance  of  illegal  fees  as  ground  for  setting 
aside  settlement,  see  post,  S  500(4). 

S  488.  Bisbt  to  eompoAsation  in  scneraL 

[a]  (Sup.  1877) 
An  executor  or  administrator  cannot  pay 
himself,  but,  under  Act  June  17,  1852,  S  148 
(2  Rev.  St.  1876,  p.  545),  his  compensation 
must  be  ordered  by  the  court. —Collins  v.  Tilton, 
58  Ind.  374. 

For  CASES  from  Other  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  {§  2060, 

2071-2077. 
See,  also,  18  Cyc.  p.   1141. 

S  406.  Amomnt  amd  oompntAtion  of  oom- 
ponsation. 

[a]  (Sap.  1S35) 

Where  it  appeared,  by  the  settlement  of  an 
administrator,  that  he  had  paid  out  $3,010,  it 
was  held  that  $180  was  not  an  unreasonabU* 
allowance  to  him  for  his  services.— Ray  v. 
Doughty,  4  Blackf.  115. 

[b]  (Sup.  1886) 

Where  the  amount  received  by  an  admin- 
istratrix administering  upon  an  estate  was  $2,- 
764.  and  the  amount  disbursed  $2,164,  a  claim 
for  $600  for  services  rendered  in  managing 
such  estate  is  excessive.  The  fact  that  such 
administratrix,    living  some  distance   from   the 
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county  seat,  made  a  great  many  trips  to  consult 
with  her  counsel,  does  not  warrant  an  allow- 
ance of  such  an  expense.  An  allowance  of  $300 
for  such  services  was  suflScient.— Watkins  v. 
Komine,  7  N.  B.  193,  106  Ind.  378. 

[c]  (8np.  1889) 

In  making  an  allowance  to  an  administra- 
tor for  services,  the  court  is  not  bound  by  any 
absolute  rule,  but  will  consider  the  nature  of 
the  estate,  and  difficulties  attending  the  recov- 
ery of  the  assets  and  the  settlement  of  the  es- 
tate, the  peculiar  qualifications  of  the. adminis- 
trator, the  advantage  to  the  estate  from  such 
qualifications,  and  all  other  such  facts  and  cir- 
cumstances which  will  better  enable  it  to  do 
justice  as  between  the  estate  and  the  adminis- 
trator.-PoUard  v.  Barkley,  17  N.  E.  294,  117 
Ind.  40. 

[d]  (App.  1893) 

Under  Rev.  St.  1881,  {  2396,  the  amount 
which  the  court  may  allow  an  administrator  for 
his  services  is  largely  discretionary.— Ex  parte 
Hodge,  33  N.  E.  980,  6  Ind.  App.  487 ;  In  re 
Niles*  Estate,  Id. 

[e]  (App.  1893) 

An  administrator  is  not  entitled  to  recover 
interest  on  his  claim  for  services  during  the 
pendency  of  an  appeal  in  a  suit  to  remove  him 
and  compel  him  to  account.— McClelland  v. 
Bristow,  35  N.  E.  197,  9  Ind.  App.  543. 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  §§  2107, 

2109-2113,  2115,  2116. 
See,  also,  18  Cyc.  pp.  1154-1162. 


§  501.  Proeeedingfl  mad  order  for  allow- 
maee. 
[a]  (Snp.  1877) 
An  allowance  of  executor's  commissions, 
made  by  the  court  by  its  approval  of  a  partial 
settlement  report  of  the  executor,  wherein  he 
merely  credits  himself  with  a  certain  sum  for 
his  services,  without  notice  to  the  heirs  or  lega- 
tees, is  not  conclusive  on  them,  and  may  be  ob- 
jected to  by  them  on  the  filing  of  his  final  set- 
tlement report;  and  where  objection  and  excep- 
tion are  so  made  it  is  the  duty  of  the  court  to 
hear  evidence  on  behalf  of  the  heirs  or  legatees, 
disproving  or  reducing  such  allowance.— <k)llin8 
V.  Tilton,  58  Ind.  374. 

Where  objection  and  exception  are  made  to 
an  allowance  to  an  executor  by  the  approval  of 
a  partial  report  in  which  he  credits  himself 
with  certain  sums  for  service.s,  without  notice 
to  the  heirs  or  legatees,  it  is  the  duty  of  the 
court  to  hear  evidence  on  behalf  of  such  heirs 
and  legatees  disproving  or  reducing  such  allow- 
ance.—Id. 

That  an  allowance  has  been  made  by  a  for- 
mer judge  of  the  court  to  an  executor  by  the 
mere  approval  of  a  partial  report  wherein  an 
allowance  for  services  has  been  claimed  as  a 
credit  is  no  reason  why  a  subsequent  judge  of 


the  court  should  refuse  to  hear  evidence  regard- 
ing the  same.—Id. 

[b]  (Snp.  1887) 

What  sum  shall  be  allowed  an  administra- 
tor for  his  services  is  a  matter  very  much  with- 
in the  discretion  of  the  court ;  and  the  court,  al- 
though it  has  referred  the  administrator's  re- 
port to  the  master,  may  of  its  own  motion  dis- 
pense with  a  report  on  that  question.— Cox  v. 
Baker,  113  Ind.  62,  14  N.  E.  740. 

[c]  (Sup.  1889) 

In  a  proceeding  for  the  setting  aside  of  a 
final  settlement  of  an  administrator  allowing 
attorney's  fees  for  his  personal  services  as  an 
attorney,  it  was  competent  to  receive  evidence 
for  the  purpose  of  showing  how  much  the  serv- 
ices as  an  administrator  were  worth  as  a  means 
of  ascertaining  as  near  as  might  be  how  much 
of  the  sum  allowed  to  bim  was  for  8er\ice  as 
attorney.— Pollard  v.  Barkley,  17  N.  E.  294,  117 
Ind.  40. 

[d]  (App.  1893) 

Under  Rev.  St.  1881,  §  2396,  providing 
that  the  court  may  make  allowance  to  an  ad- 
ministrator for  his  services  such  as  the  court 
may  think  just  and  reasonable,  its  action  in 
fixing  an  administrator's  allowance  will  not  be 
reviewed  where  the  record  does  not  show  on 
what  the  allowance  for  services  was  based. — 
Ex  parte  Hodge.  6  Ind.  App.  487,  33  N.  E. 
980 ;   In  re  Niles'  Estate,  Id. 

For  Cases  from  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §S  2072, 

2142-2148. 
See,  also,  18  Cyc  pp.  1165-1167. 


(E)  STATING,    SETTLING,    OPENING, 
AND  REVIEW. 

§  602.   Form  mad  reqnlsites  of  aoooiuat« 

[a]  (Siip.'l827) 

An  account  commencing,  "A.  B.,  debtor  to 
C.  D.,**  and  then  setting  out  the  items,  dates, 
sums,  etc.,  was  filed  in  the  circuit  court  upon 
the  application  of  an  executor,  under  the  stat- 
ute of  1824.  Heldy  that  the  account  was  suffi- 
ciently particular.— Sackett  v.  Wilson,  2  Blackf. 
85. 

[b]  (Sop.  1867) 

By  the  words  "final  settlement,"  as  used 
in  section  116  of  the  act  for  the  settlement  of 
decedents'  estates  (2  Gav.  &  H.  St  p.  518),  is 
not  to  be  understood  the  mere  ascertainment  of 
the  final  balance  of  cash  in  the  hands  of  an  ex- 
ecutor or  administrator.  A  payment  of  that 
balance  is  also  included,  so  that  nothing  shall 
remain  to  be  done  by  him  in  his  fiduciary  char- 
acter to  complete  the  execution  of  his  trust.-^ 
Dufour  V.  Dufour,  28  Ind.  421. 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  fi  2149- 

2152. 
See,  also,  18  Cyc.  pp.  1169-1171. 
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§  604.  ObJeetioAt   mad  exceptions. 

Right  to  trial  by  jury  on  exceptions  to  report 
of  executor  or  administrator,  see  Juby,  §  19. 

[a]  (Sup.  1878) 

Where  objections  are  filed  to  the  allowance 
of  a  final  settlement  of  an  administrator,  he 
stands  as  plaintiff,  and  the  objector  as  defend- 
ant, in  the  proceedings;  and  a  motion  by  the 
administrator  in  arrest  of  judgment,  on  account 
of  the  insufficiency  of  the  objections,  presents 
no  question  for  decision  unless  defendant  has 
answered  by  way  of  set-off,  counterclaim,  or 
other  affirmative  plea,  and  the  finding  of  the 
court  is  founded  thereon.—Brownlee  v.  Hare,  64 
Ind.  311. 

[b]  (Snp.  1882) 

Exceptions  to  an  executor's  account  cur- 
rent diat  do  not  point  out  any  error  therein, 
but  simply  charge  that  the  will  has  not  been 
carried  out  in  all  its  parts,  should  not  be  con- 
sidered.—Christie  V.  Wade,  87  Ind.  294. 

[c]  (Sup.  1882) 

An  administrator's  final  report  is  not  the 
subject  of  demurrer.— Conger  t.  Babcock,  87 
Ind.   497. 

An  objection  to  the  final  report  of  an  ad- 
ministrator, that  the  administrator  has  not 
collected  debts  due  the  estate,  must  show  that 
the  debts  are  collectible.— Id. 

[d]  (Sup.  1884) 

As  no  answer  can  be  made  to  an  exception 
to  an  administrator's  report,  a  demurrer  to 
such  answer  raises  no  question.— Dohle  v.  Stults, 
92  Ind.  540. 

[e]  (Sup.  1884) 

A  widow's  remedy  against  the  adminis- 
trator for  paying  assets  of  the  estate  on  general 
debts,  thereby  leaving  unpaid  a  preferred  claim 
allowed  the  widow  and  a  mortgage  on  her  inter- 
est in  decedent's  land,  may  be  enforced  by  ex- 
ceptions to  his  final  report. — Cunningham  v. 
Cunningham,  94  Ind.  557. 

[f]  (Sup.  1891) 

The  question  as  to  whether  or  not  a  claim 
should  be  paid  as  preferred  may  properly  be 
raised  at  the  time  of  the  consideration  of  a 
final  report,  and  it  may  be  raised  either  by  a 
petition  or  by  exceptions  to  the  report. — Good- 
bub  V.  Hornung's  Estate,  26  N.  E.  770,  127 
Ind.  181. 

[g]  (Snp.  1891) 

Since  Elliott's  Rct.  St.  f  385,  requires  all 
claims  against  the  estates  of  decedents  to  be 
filed  within  30  days  before  final  settlement,  a 
creditor  who  had  failed  to  thus  file  his  claim 
was  not  entitled  to  object  to  items  in  the  ad- 
ministration account,  though  he  had  filed  bis 
claim  2  days  before  the  submission  of  such  ac- 
count to  the  court.— Sch rich te  v.  Stites'  Estate, 
127  Ind.  472,  26  N.  E.  77,  1009. 

[h]    (Sup.  1891) 

The  failure  of  a  creditor  of  a  decedent  to 
object  to  certain  acts  of  the  administrator,  it 


not  appearing  that  he  knew  his  rights,  or  that 
his  failure  to  object  influenced  the  administra- 
tor's conduct,  creates  no  estoppel  in  the  creditor 
to  object  to  the  accounts  of  the  administrator. 
— Crum  V.  Meeks,  128  Ind.  360,  27  N.  E.  722. 

PI  (App.  1895) 
On  final  settlement  by  an  administrator, 
exceptions  cannot  be  filed  to  a  prior  order  of 
the  court  for  the  sale  of  the  real  estate  of  the 
decedent— First  Nat  Bank  of  Indianapolis, 
No.  2,556,  T.  Hanna,  39  N.  E.  1054,  12  Ind. 
App.  240. 

U]  (App.  1898) 
On  a  hearing  on  exceptions  filed  to  the  cur- 
rent report  of  an  administrator,  the  court  may 
make  special  findings,  under  Homer's  Rev.  St. 
1897,  §  551.— Swift  v.  Hariey,  49  N.  E.  1069, 
20  Ind.  App.  614. 

Where,  on  a  hearing  of  exceptions  to  the 
report  of  an  administrator,  the  facts  found  are 
insufficient  to  enable  the  court  to  say,  as  a  mat- 
ter of  law,  whether  the  administrator  is  charge- 
able with  certain  items,  a  venire  de  novo  should 
be  awarded.— Id. 

The  correctness  of  an  administrator's  ac- 
count may  be  attacked  by  exceptions.— Id. 

[k]    (App.  1902) 

Under  Bums'  Rev.  St  1901,  {  560,  pro- 
viding that,  on  request,  the  court  shall  state  its 
finding  of  facts  and  conclusions  of  law,  in  the 
trial  of  exceptions  to  a  report  of  an  executrix 
the  court  could  make  a  special  finding  of  the 
facts  and  state  its  conclusions  of  law  thereon.— 
Taylor  v.  McGrew,  64  N.  B.  651,  29  Ind.  App. 
324. 

[1]      (App.  1909)   * 

Special  findings  made  upon  exceptions  to 
an  administrator's  report  need  not  set  out  the 
various  items  of  the  report.— In  re  Roberts'  Es- 
tate, 89  N.  E.  496 ;   Roberts  v.  Dimmett,  Id. 

Exceptions  to  conclusions  of  law  and  to 
each  of  them  in  proceedings  upon  exceptions  to 
an  administrator's  final  accounting  admit  the 
correctness  of  the  facts  found.— Id. 

Conclusions  of  law  that  the  administratrix 
be  allowed  a  certain  sum  for  services  and  ex- 
penses incurred,  that  the  widow  be  allowed  one- 
third  of  the  surplus  after  payment  of  debts  and 
liabilities,  and  that  advancements  made  by  de- ' 
cedent  should  be  considered  in  distributing  the 
estate,  were  sufficiently  explicit  to  support  a 
judgment  on  the  issues  raised  by  the  exceptions. 
—Id. 

On  an  administratrix's  settlement,  special 
findings  held  within  the  issues  raised  by  excep- 
tions.—Id. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  M  2157- 

2167. 
See,  also,  18  Cyc.  pp.  1171-1174. 
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1606.  ETidenee. 

[a]  (App.  1895) 

The  claims  of  the  executor  in  his  final  re- 
port for  credit  against  the  estate  are  in  the 
nature  of  separate  complaints  or  allowances, 
and  the  exceptions  to  them  or  any  one  of  them 
placed  the  burden  on  him,  and  he  was  required 
to  establish  the  correctness  of  his  report  in  re- 
spect to  such  matters  as  were  embraced  in  the 
exceptions  filed.— Wysong  v.  Nealis,  41  N.  B. 
388,  13  Ind.  App.  165. 

To  entitle  himself  to  a  credit,  the  admin- 
istrator must  prove,  not  only  a  payment,  but 
the  correctness  of  the  demand. — Id. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.  g{  21G9- 

2177. 
See,  also,  18  Cyc.  pp.  1180-1183. 

I  507.   Hearins  or  ref  erenee. 

In  proceedings  for  allowance  of  compensation, 
see  ante,  §  501. 

[a]  (8np.  1883) 
Where  an  exception  to  the  confirmation  of 
an  executor*s  final  settlement  specified  several 
items,  including  a  sum  of  money  in  gold,  an- 
other in  currency,  and  a  promissory  note,  all  of 
which  had  been  omitted  from  the  inventory  of 
the  estate,  and  there  was  evidence  introduced 
tending  to  sustain  the  exception  as  to  each  of 
the  specifications,  a  charge  directing  the  jury 
tliat  if  the  decedent  in  his  lifetime  made  a  gift 
of  the  note,  or  any  part  of  it,  to  the  executor, 
they  must  find  for  the  executor  "on  this  excep- 
tion," was  error.— Taylor  v.  Burk,  91  Ind.  252. 

Where,  on  exceptions  to  the  report  of  an 
executor,  it  appeared  that  testator  held  the 
executor's  note  for  $1,800  and  the  executor  had 
introduced  evidence  to  gftiow  a 'settlement  during 
testator's  last  illness,  whereby  the  note  had  been 
surrendered  to  the  executor  for  but  little  more 
than  one-half  its  face,  and  there  was  evidence 
before  the  jury  that  testator  was  80  years  old, 
of  unsound  mind,  and  incapable  of  transacting 
business,  the  question  of  testators  mental  sound- 
ness should  have  been  considered  by  the  jury. 
-Id. 

[b]  (Snp.  1884) 

In  the  absence  of  statute,  the  court  may, 
with  the  consent  of  the  parties,  refer  an  admin- 
istrator's report  to  a  master  commissioner. — 
Cunningham  y.  Cunningham,  94  Ind.  557. 

[c]  (Snp.  1890) 

Under  Acts  1883,  p.  160,  {  23.  which  pro- 
vides that  when  an  administrator  files  his  final 
settlement  the  clerk  shall  fix  a  day  for  hearing 
it,  the  final  order  rendered  at  such  hearing  is 
not  invalidated  by  the  fact  that  the  time  for 
the  hearing  was  fixed  by  the  court  and  not  by 
the  clerk.— Williams  v.  Williams,  125  Ind.  15(5, 
25  N.  E.  176. 

[d]  (App.  1898) 

Findings  that  an  administrator  paid  a 
mortgage  on  decedent's  land,  but  that  there  was 


no  evidence  that  he  paid  it  in  the  capacity  of  ad- 
ministrator, and  that  be  afterwards  «old  the 
land,  and  converted  the  price  to  his  own  use, 
are  too  uncertain  and  ambiguous  to  enable  the 
court  to  say,  as  a  matter  of  law,  whether  he 
should  be  credited  by  the  amount  of  the  mort- 
gage.-Swift  v.  Uariey,  49  N.  E.  1069,  20  Ind. 
App.  614. 

Fob  Cases  fbom  Otheb  States. 

See  22  Cent.   Dig.   Ex.  &  Ad.  {}  2004, 

2005,  2178-2191. 
See,  also,  18  Cyc.  pp.  1174-1179. 

S  608.  Order  or  decree* 

Order  or  decree  for  distribution,  see  ante,   S 
315. 

[a]    (App.  1893) 

After  the  filing  of  what  purported  to  be 
the  final  report  of  an  administrator,  an  order 
was  entered  that  the  court  "does  approve  and 
confirm  the  same  in  all  respects,  as  to  every- 
thing embraced  therein,  and  discharges  admin- 
istrator from  further  duty  or  liability  as  to 
the    matters   embraced   in    said    report.     And 

come  now  ,  and  file  exceptions  herein  in 

the  words  and  figures  following,  to  wit:  [here 
insert;]  and  come  now  said  exceptors,  and 
withdraw  their  exceptions  as  to  matters  em- 
braced in  said  report,  and  consent  to  its  ap- 
proval, reserving  their  right  to  enforce  and  col- 
lect their  claims  in  the  future.  And  the  estate 
is  continued  as  to  matters  embraced  in  the  ex- 
ceptions only  for  further  administration  as  the 

court  may  authorize  and  direct;    and  said 

now  tenders  his  resignation  as  such  administra- 
tor, which  is  accepted,  and  said  administrator 
finally  discharged.*'  Hdd,  that  such  order  did 
not  constitute  a  final  settlement  of  the  estate, 
and  the  appointment  of  an  administrator  de 
bonis  non  was  proper.— Green  v.  Brown,  8  Ind. 
App.  110,  33  N.  E.  979. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §§  2192- 

2198. 
See,  also,  18  Cyc.  p.  1186. 

$  600.   Opening  or  Taeatins- 

By  suit  in  different  jurisdiction,  see   post,   { 

516. 
Change   of  jurisdiction   of   petition    to   reopen 

final   settlement   from  appellate  to  original, 

see  CojjBTS,  f  52. 
Right  to  open  and  close  at  trial,  see  Tbial, 

I  25. 
Setting    aside    allowance    or    disallowance    of 

claims,  see  ante,  |  238. 
To   allow   presentation   of  claim,  see  ante,    i 

233. 

i  500  (1).    Nature  and  $cope  of  remedy, 

[a]     (Snp.  18S9) 
Rev.  St  1881,  {  2403,  and  2  Rev.  St.  1876, 
p.  537,  relating  to  the  setting  aside  of  final  set- 
tlements in  the  administration  of  estates,  being 
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remedial,  a  proceeding  in  1884  to  set  aside  th« 
settlement  of  an  administrator  must  be  regard- 
ed as  under  the  statute  of  1881  rather  than  as 
under  the  former  statute  in  force  when  the  final 
settlement  was  approved.— Pollard  v.  Barkley, 
17  N.  B.  2M,  117  Ind.  40. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.  {{  2199- 

2219,  2233,  2234. 
See,  also,  18  Cyc.  pp.  119^-1206. 

i  509  (2).    Jurisdiction, 

[a]  (Sap.  1889) 
By  the  act  abolishing  courts  of  conunon 
pleas,  and  transferring  their  jurisdiction  to  the 
circuit  courts,  those  courts  have  jurisdiction  to 
set  aside  final  settlements  of  administrators  for 
fraud,  mistake,  and  illegality.— Pollard  v.  Bark- 
ley,  17  N.  B.  2M,  117  Ind.  40. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  {{  2199- 

2219,  2233,  2234. 
See,  also,  18  Cyc.  pp.  1196-1206. 

I  509(3).  Persona    entitled    to    main- 
tain proceedings, 

[a]  (8np.l860) 

Under  2  Rev.  St.  p.  275,  §  116,  providing 
that  any  person  interested  in  an  estate  may 
have  the  settlement  set  aside  for  mistake  or 
fraud  at  any  time  within  three  years  after  set- 
tlement, and,  if  such  person  be  under  any  legal 
disability  at  the  time  of  settlement,  then  within 
three  years  after  the  removal  of  the  disability, 
the  disability  contemplated  by  the  statute  re- 
lated to  a  person's  competency,  capacity,  etc., 
and  not  to  a  disability  to  prosecute  his  claim 
against  the  estate  because  of  the  pendency  of 
an  appeal.— -Beard  v.  First  Presbyterian  Church 
of  Town  of  Peru,  15  Ind.  490. 

[b]  (Sup.  1880) 

Plaintiff  never  filed  his  claim  against  a 
decedent's  estate,  nor  was  any  such  record  there- 
of made  as  was  necessary  to  charge  the  ad- 
ministrator with  constructive  notice  of  its  exist* 
ence;  and,  further,  the  administrator  had  no 
actual  knowledge  of  the  claim  prior  to  his  final 
settlement.  Heldt  that  the  court  properly  con- 
cluded that  plaintiff  had  failed  to  show  such  an 
interest  in  the  estate  as  to  entitle  him  to  have 
the  settlement  set  aside  for  fraud,  under  2 
Rev.  St.  1876,  p.  537,  {  116.~Spicer  v.  Hock- 
man,  72  Ind.  120. 

[c]  (Sup.  1891) 

Where,  upon  the  final  settlement  of  an 
estate,  the  administrator  gave  notice  by  publi- 
cation and  posting,  but  failed  to  serve  any  sum- 
mons upon  a  creditor  of  the  estate,  the  latter, 
if  he  did  not  appear  at  such  final  settlement, 
can  have  it  set  aside,  under  Rev.  St.  1881,  % 
2403,  providing  that,  where  a  final  settlement 
has  been  made,  and  the  administrator  dis- 
charged, any  person  interested  in  the  estate  not 
appearing  at  the  final  settlement,  nor  person- 


ally summoned,  may  have  so  much  thereof  as 
affects  him  adversely  set  aside  for  illegality, 
mistake,  or  fraud.— Crum  v.  Meeks,  128  Ind. 
860,  27  N.  E.  722. 

[d]     (Sup.  1899) 

Under  Bums'  Rev.  St.  1894,  {  8560,  au* 
thorizing  the  county  auditor,  on  notice  to  a  tax- 
payer, to  add  for  any  number  of  years  omit- 
ted property  to  the  tax  duplicate,  with  its  prop- 
er valuation,  and  to  charge  such  property  to 
the  owner  with  the  taxes  thereon,  the  auditor 
has  such  an  interest  as  qualifies  him  to  move 
to  reopen  an  administration  to  collect  taxes 
evaded  by  the  decedent,  as  provided  by  section 
2558,  for  persons  interested  in  the  estate  who 
were  not  summoned  and  did  not  appear  at  the 
final  settlement— Graham  v.  Russell,  52  N.  E. 
806,  152  Ind.  186. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {§  2199- 

2219,  2233,  2234. 
See,  also,  18  Cyc.  pp.  1196-1206. 

f  909  (4).    Grounds. 

[a]  (Snp.  1858) 

2  Rev.  St.  p.  275,  §  116,  relating  to  suits 
to  set  aside  settlements  made  by  administrators 
and  executors,  is  intended  to  protect  the  execu- 
tor or  administrator  from  suits  except  for  mis- 
take or  fraud,  where  the  order  making  a  final 
settlement  is  not  appealed  from.— Camper  v. 
Hayeth,  10  Ind.  528. 

Under  2  Rev.  St  p.  275,  {  116,  relating  to 
the  setting  aside  of  the  administrator's  settle- 
ment for  mistake  or  fraud,  a  suit  by  a  residuary 
legatee  will  lie  in  the  common  pleas  court  to 
set  aside  the  settlement  of  the  administrator  of 
an  estate  for  a  mistake  by  him  in  failing  to 
account  for  money.— Id. 

Under  2  Rev.  St  p.  275,  {  116,  providing 
that  no  final  settlement  of  an  administrator 
shall  be  revoked  or  reopened,  except  by  appeal, 
unless  for  fraud  or  mistake  and  on  application 
within  three  years,  a  settlement  should  be  rec- 
tified, on  application  within  the  time  limited, 
on  the  ground  that  the  executor  failed  and  neg- 
lected to  account  to  one  of  the  legatees  for  a 
certain  sum  of  money  shown  to  be  on  hand  at 
the  time  of  the  testator's  death.— Id. 

Under  2  Rev.  St.  p.  275,  \  116,  providing 
that  an  administrator's  final  account  shall  not 
be  revoked  or  reopened,  except  by  appeal,  un- 
less for  fraud  or  mistake  and  on  application 
within  three  years,  the  mistake  contemplated 
was  of  fact  and  not  of  law ;  hence  the  settle- 
ment would  not  be  reopened  to  review  a  pay- 
ment by  an  administrator  to  the  widow  of  mon- 
ey which  he  alleged  was  due  to  her  under  the 
will,  there  being  no  fraud.^Id. 

[b]  (Sup.  1859) 

Returning  a  false  inventory  is  such  a  fraud 
as  will  cause  the  final  settlement  of  an  admin- 
istrator to  be  set  aside.— West  v.  Reavis,  13  Ind. 
294. 
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[c1  (Sup.  1860) 
2  Rev.  St.  I  116,  providing  that  no  final 
settlement  of  an  administrator's  accounts  shall 
be  revoked  or  reopened,  except  by  appeal  to 
the  circuit  court,  does  not  deprive  the  court 
of  common  pleas,  sitting  as  a  probate  court, 
of  jurisdiction  to  set  aside  the  settlement  on  the 
ground  of  fraud.— Beard  t.  First  Presbyterian 
Church  of  Town  of  Peru,  15  Ind.  490. 

[d]  (Snp.  1873) 

A  claim  was  filed  and  allowed  against  an 
estate,  but  on  appeal  to  the  Supreme  Court  the 
allowance  was  reversed.  After  reversal,  but 
before  the  case  had  been  retried,  the  adminis- 
trator made  a  final  settlement  of  the  estate, 
and  the  surplus  was  divided  among  the  heirs  of 
the  decedent,  of  whom  claimant  was  one.  After 
receiving  his  share,  he  instituted  proceedings 
to  set  aside  the  settlement,  on  the  ground  that 
his  claim  was  still  pending,  but  not  showing 
any  mistake  or  fraud.  Held  that,  as  there  was 
no  appeal  and  no  fraud  or  mistake  of  fact,  the 
settlement  was  conclusive  and  could  not  be  set 
aside  under  2  Gav.  &  H.  Rev.  St  p.  518,  {  116. 
—Reed  v.  Reed,  44  Ind.  429. 

Under  2  Gav.  &  H.  St.  p.  518,  |  116. 
the  final  settlement  of  an  administrator  may  be 
set  aside  for  mistake  or  fraud  at  any  time 
within  three  years  by  the  court  in  which  it  was 
made.— Id. 

[e]  (Sop.  1874) 

Partial  settlements  of  estates  by  executors 
and  administrators,  made  to  and  approved  by 
the  court,  are  only  prima  facie  correct,  and  on 
final  settlement  may  so  far  be  opened  up  as 
to  correct  frauds  or  mistakes  therein,  though 
not  excepted  to  at  the  time  or  appealed  from. 
—Goodwin  v.  Goodwin,  48  Ind.  584. 

[f]  (Sup.  1878) 

Where,  through  the  failure  of  an  executor 
to  use  due  diligence  in  collecting  a  note  due 
to  his  testator's  estate,  whereby  the  note  be- 
came worthless  through  the  insolvency  of  the 
maker,  this  was  held  to  be  sufficient  ground, 
under  Act  Gen.  Assem.  June  17,  1852,  §  116, 
to  reopen  the  final  settlement  of  such  executor, 
in  which  he  had  asked  for  and  received  a  credit 
for  the  amount  of  such  note,  as  being  uncol- 
lectible by  reason  of  such  insolvency  of  the 
maker.— Miller  v.  Steele,  64  Ind.  79. 

The  final  settlement  of  the  estate  of  a  de- 
ceased person  may  be  set  aside  for  fraud  or 
mistake  on  the  part  of  the  executor  or  admin- 
istrator.—Id. 

[g]  (Snp.  1879) 

Judgment  having  been  rendered  against  A. 
for  costs,  in  a  suit  by  him  against  B.*s  execu- 
tors, A.  appealed,  and  during  the  pendency  of 
the  appeal  the  executors  made  a  final  settlement 
of  the  estate,  without  making  provision  for  the 
payment  of  whatever  might  be  finally  deter- 
mined as  due  A.,  as  required  by  statute  in 
the  case  of  pending  claims  against  an  estate. 
The  judgment  against  A.  having  been  reversed 


on  the  appeal,  and  judgment  give  in  his  favor, 
held,  that  such  settlement  might  be  set  aside  on 
petition  filed  by  A.  within  the  statutory  period. 
— Heaton  v.  Knowlton,  65  Ind.  255. 

Where  a  final  settlement  of  decedent^s  es- 
tate is  had,  pending  an  appeal  by  a  creditor 
of  the  estate  from  a  judgment  against  him,  with- 
out making  provision  for  payment  of  whatever 
may  be  finally  determined  as  due  such  creditor, 
the  fact  that  no  appeal  bond  was  filed,  and  no 
supersedeas  procured,  or  that  the  appeal,  after 
dismissal  for  failure  of  the  creditor  to  file  a 
brief,  was  reinstated,  is  no  defense  to  a  peti- 
tion by  the  creditor  to  set  aside  the  settlement. 
-Id. 

[h]    (Snp.  1879) 

Testator  devised  to  a  married  daughter  a 
specified  sum  of  money,  **to  be  paid  to  her  at 
such  times  and  in  such  sums  as  she  may  be  in 
need  of  it,  and  put  it  not  into  the  hands  of  her 
husband,  as  I  will  it  to  be  kept  clear  from  all 
his  claims."  Held,  in  a  suit  against  the  execu- 
tor by  the  devisee,  that  the  report  made  by 
him  upon  final  settlement  could  be  set  aside, 
in  order  to  compel  him  to  account  for  interest 
on  the  money  in  his  hands  representing  the 
proceeds  of  the  tetate.— Zeek  v.  Reed,  69  Ind. 
319. 

[I]  (S«p.  1882) 
The  final  settlement  of  an  intestate  estate 
will  not  be  disturbed  because  of  an  overpay- 
ment by  a  debtor  to  the  administrator,  where 
the  debtor  has  been  negligent  in  allowing  the 
mistake  to  be  made,  and  has  not  shown  reason- 
able diligence  in  seeking  its  correction  after 
ascertaining  it— Dickey  v.  Tyner,  85  Ind.  100, 

U]  (Snp.  1889) 
The  allowance  to  an  administrator  of  at- 
torney's fees  for  his  personal  services  in  the 
administration,  which  is  prohibited  by  sections 
2396-2398,  is  an  illegality,  within  Rev.  St  f 
2403,  providing  that  the  settlement  may  be  set 
aside  for  fraud,  illegality  or  mistake.— Pollard 
V.  Barkley,  117  Ind.  40,  17  N.  E.  294. 

[k]     (Sup.  1890) 

It  is  no  ground  for  setting  aside  an  ad- 
ministrator's final  settlement  that  he  sold,  as 
an  asset  of  the  estate,  land  in  which  a  third 
person  had  an  interest,  where  the  administrator 
at  the  time  of  his  discharge  paid  into  court  a 
sum  largely  in  excess  of  the  value  of  such  in- 
terest, and  it  is  not  shown  that  the  court  has 
made  any  disposition  of  such  sum. — Williams 
V.  Williams,  125  Ind.  156,  25  N.  B.  176. 

[1]     (Sup.  1891) 

In  an  action  by  a  creditor  of  a  decedent 
to  set  aside  the  final  settlement  of  the  adminis- 
trator, he  is  not  estopped  from  charging  the 
administrator  with  crediting  himself  with  funds 
misappropriated,  by  the  fact  that  in  another 
suit  he  sought  to  set  aside  a  sale  by  the  ad- 
ministrator on  the  ground  that  the  land  sold 
too  cheaply.— Crum  v.  Meeks,  128  Ind.  360,  L. 
N.  E.  722. 
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[m]     (App.  1894) 

Procuring  administration  on  an  estate  by 
a  fraudulent  representation  that  the  owner  is 
dead  warrants  the  setting  aside  of  the  judg- 
ment approving  the  administrator's  final  report, 
under  Rev.  St.  1881,  §  2403,  authorizing  such  a 
judgment  to  be  set  aside  for  mistake,  fraud,  or 
illegality.— Jaap  v.  Digman,  8  Ind.  App.  509, 
30  N.  E.  50. 

[n]     (Sup.  1899) 

Ignorance  of  the  administrator  that  his 
intestate  bad  failed  to  list  and  return  all  his 
property  for  taxation  will  not  defeat  reopening 
of  the  administration  to  subject  the  estate  to 
payment  of  delinquent  taxes.— Graham  y.  Rus- 
seU,  52  N.  E.  806,  152  Ind.  180. 

[o]     (App.  1902) 

A  complaint  against  an  administrator  al- 
leged that  plaintiff  had  obtained  a  judgment 
against  defendant's  decedent,  which  was  a  lien 
against  the  estate,  and  that  defendant  gave  as- 
surance that  he  would  settle  it,  but  that,  not- 
withstanding said  administrator  was  aware  that 
the  estate  was  insolvent,  he  proceeded  to  settle 
it  as  a  solvent  estate,  and  made  a  final  set- 
tlement without  notice  to  plaintiff,  applying  all 
assets  to  preferred  claims,  and  that  plaintiff 
was  misled  by  the  fraud,  and  prevented  from 
calling  the  court's  attention  to  said  claim.  The 
prayer  was  for  revocation  of  the  order  settling 
the  estate.  Held,  that  a  cause  of  action  was 
stated  under  Bums'  Rev.  St.  1901,  §  2558,  pro- 
viding for  the  setting  a^de  of  a  final  settle- 
ment for  fraud  on  application  within  three 
years.— Kingan  &  Co.  v.  Hawley,  64  N.  E.  620, 
29  Ind.  App.  376. 

[pl     (App.  19(M)     • 

A  final  settlement  of  a  decedent's  estate 
without  payment  of  or  provision  for  taxes  is 
illegal,  within  Bums'  Ann.  St.  1901,  §  2558, 
and  may  be  set  aside  for  the  purpose  of  com- 
pelling its  payment.— Cullop  v.  City  of  Vin: 
cennes,  72  N.  E.  166,  34  Ind.  App.  667. 

[q]      (App.  1906) 

Where  an  administrator  procured  a  final 
settlement  on  a  final  report  showing  that  he  and 
another  were  the  only  heirs  at  law  of  the  dece- 
dent, and  procured  an  order  of  the  court  direct- 
ing the  clerk  to  pay  them  the  amount  remaining 
for  distribution,  when  in  fact  a  third  person 
was  the  sole  heir  and  they  had  no  right  to  the 
fund,  the  heir  had  a  right  to  have  the  final 
settlement  set  aside. — Mefford  v.  Lamkin,  76 
N.  E.  1024,  77  N.  E.  960,  38  Ind.  App.  33. 

[r]  (App.  1909) 
Defendant  was  appointed  administrator  to 
sue  on  a  cause  of  action  for  death  by  negli- 
gence and  compromised  for  a  certain  amount, 
the  order  which  authorized  the  compromise  di- 
recting payment  of  the  money  received  to  plain- 
tiffs, but  he  was  discharged  on  final  settlement, 
made  without  notice  to  plaintiffs,  without  hav- 
ing distributed  the  money  as  directed.  Held, 
that  he  could  not  apply  the  money  to  any  other 
purpose  than   that   for  which  he  held   it,   and 


plaintiffs  could  set  aside  the  order  approving 
the  administrator's  final  account  and  discharg- 
ing him.— Fox  T.  Rhodes,  43  Ind.  App.  573,  88 
N.  E.  92. 

Fob  Cases  from  Otheb  States, 

See  22  <^nt.   Dio.  Ex.  &  Ad.  {{  2199- 

2219,  2233.  2234. 
See,  also,  18  Cyc.  pp.  1196-1206. 

{  509(5).    Limitatiom   and  lachet. 

[a]  (Snp.  1880) 
An  action  to  set  aside  a  final  settlement 
of  a  decedent's  estate  must  be  brought  within 
three  years  after  such  settlement,  and  such  an 
action  is  not  within  any  of  the  provisions  of 
the  general  statute  of  limitations.— Spicer  t. 
Hockman,  72   Ind.   120. 

[b]  (Sup.  1882) 

Under  section  110  of  the  act  for  the  settle- 
ment of  a  decedent's  estate,  providing  that  any 
person  interested  in  an  estate  which  has  been 
settled  may  have  the  settlement  set  aside  for 
mistake  or  fraud  at  any  time  within  three  years 
after  said  settlement,  where,  in  a  settlement 
between  plaintiff  and  the  executor  of  an  estate 
to  which  the  former  was  indebted  on  promissory 
notes,  a  credit  in  plaintiff's  favor  indorsed  on 
one  of  the  notes  was  overlooked,  the  estate  re- 
maining unsettled  for  four  years  after  the  mis- 
take occurred,  and  the  discovery  thereof  not 
being  made  until  two  years  later,  plaintiff 
was  not  entitled  to  have  the  settlement  opened 
and  corrected,  it  not  appearing  how  the  discov- 
ery of  the  mistake  was  made,  and  why  by  prop- 
er diligence  it  might  not  have  been  made  soon- 
er.—Dickey  V.  Tjrner,  85  Ind.  100. 

[c]  (App.  1909) 

Burns'  Ann.  St.  1908,  $  2925  (Bums'  Ann. 
St.  1901,  §  2558),  providing  that  any  i>erson  in- 
terested in  an  estate  and  not  appearing  at  the 
time  of  the  settlement  may  have  the  settlement 
set  aside,  and  the  estate  reopened  by  filing  his 
petition  therefor  within  three  years  from  such 
settlement,  qualifies  a  special  proceeding  granted 
by  statute,  and  must  be  complied  with  by  one 
asserting  a  right  thereunder,  and  hence  an  ac- 
tion brought  under  the  statute  more  than  three 
years  after  the  approval  of  the  final  report  and 
the  discharge  of  the  executrix  was  barred. — 
Clark  V.  Schindler,  43  Ind.  App.  269,  87  N.  E. 
44. 

For  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  {§  2199- 

2219.  2233,  2234. 
See,  also,  18  Cyc.  pp.  1196-1206, 

i  509(6).    ApplicaiiotK 

[a]  (8ap.l87C) 
In  a  suit  by  the  widow  to  set  aside  the 
final  settlement  of  the  administrator  with  the 
will  annexed  of  her  husband's  estate,  and  to 
obtain  an  order  on  him  for  the  $500  allowed 
her  by  law,  she  alleged  that,  although  he  had 
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received  sufficient  assets  to  pay  the  amaant, 
he  had  failed  to  pay  it,  but  had  reported  it 
in  his  final  settlement  as  paid.  No  demurrer 
was  interposed,  and  on  the  trial  all  the  material 
facts  of  the  complaint,  except  that  anything 
was  due  to  the  plaintiff,  were  admitted  hy  the 
defendant ;  and  the  case  was  tried  upon  an 
agreement  that  personal  judgment  might  be 
rendered  against  the  defendant  for  the  sum 
fonnd  due  the  plaintiff,  should  there  be  a  finding 
in  her  favor.  Heldt  on  appeal  from  a  judgment 
in  favor  of  the  plaintiff,  that  the  agreement, 
finding,  and  judgment  cured  all  defects  in  the 
complaint.— Lyon  v.  Roy,  54  Ind.  300. 

[b]  (Sup.  1878) 

A  superfluous  allegation  of  fraud  in  a  com- 
plaint to  reopen  an  executor's  final  settlement 
does  not  vitiate  the  complaint  when  it  is  other- 
wise good.— Miller  v.   Steele,  64  Ind.  79. 

[c]  (8np.  1882) 

In  an  action  against  the  executor  and  heirs 
of  an  estate  to  set  aside  a  final  settlement  there- 
of, a  complaint  alleging  that  in  a  settlement 
between  plaintiff  and  the  executor  plaintiff  was 
found  indebted  to  the  estate  in  a  certain  sum, 
evidenced  in  part  by  promissory  notes,  that  by 
reason  of  the  notes  being  all  pasted  together  at 
one  end  a  credit  of  $500  indorsed  on  one  of 
them  was  concealed  and  overlooked,  and  the 
note  was  counted  in  the  settlement  against 
plaintiff  for  the  sum  of  $703,  when  in  fact  there 
was  only  due  and  unpaid  the  sum  of  $15,  suffi- 
ciently shows  that  the  sum  for  which  the  credit 
was  indorsed  on  the  note  was  actually  paid.— 
Dickey  v,  Tyner,  85  Ind.  100. 

A  complaint  in  an  action  against  the  ex- 
ecutor and  heirs  of  an  estate  to  set  aside  the 
final  settlement  thereof,  alleging  that  in  a  settle- 
ment between  plaintiff  and  the  executor  a  credit 
indorsed  on  one  of  the  notes  due  from  plaintiff 
to  the  estate  was  overlooked,  whereby  he  was 
found  indebted  to  the  estate  in  a  greater  sum 
than  was  actually  due,  and  which  he  paid,  that 
the  surplus  of  the  estate  which  was  greater 
than  it  ought  to  have  been  by  the  amount  of 
the  credit  was  distributed  to  defendants,  and 
that  plaintiff  did  not  discover  the  mistake  until 
after  final  settlement  of  the  estate  does  not 
state  facts  sufficient  to  entitle  plaintiff  to  re- 
cover directly  against  the  heirs  or  legatees  un- 
der Rev.  St.  1881,  §§  2442,  2453.-Id. 

[d]  (Sup.  1883) 

An  averment  in  a  petition  under  Rev.  St. 
1881,  g  2403,  to  set  aside  the  final  settlement 
of  an  administrator,  that  on  the  hearing  of  the 
final  report  no  proof  was  made  to  the  court  that 
the  proper  notice  of  such  hearing  had  been 
given,  is  not  equivalent  to  an  averment  that 
such  notice  had  not  been  given,  and  is  insuffi- 
cient to  authorize  a  setting  aside  of  the  final 
settlement— Chase  v.  Beeson,  92  Ind.  01. 

In  a  proceeding  under  Rev.  St  1881,  { 
2403,  to  set  aside  the  final  settlement  of  an  ad- 
ministrator, the  charge  that  the  final  report  was 
made  and  filed  to  defraud  a  certain  person  inter- 


ested in  the  estate  out  of  her  claim  was  too  gen- 
eral to  be  available  as  a  charge  of  fraud,  as  the 
specific  facts  should  have  been  stated.— Id. 

[e]      (Sup.  1888) 

Rev.  St  1881,  I  2403,  provides  that  when 
final  settlement  shall  have  been  made,  and  an 
executor  or  administrator  discharged,  any  per- 
son interested  in  the  estate,  and  not  appearing 
at  the  settlement,  nor  personally  summoned  to 
attend,  may  have  such  settlement,  or  so  much 
as  affects  him  adversely,  set  aside,  by  filing  in 
the  couft  where  the  settlement  was  made,  with- 
in three  years  from  its  date,  his  petition,  etc. 
Where  plaintiff  attended,  by  counsel,  at  the  final 
settlement,  and  does  not  aver  in  his  petition 
that  he  was  not  personally  summoned  to  attend, 
he  can  have  no  relief  undei'  this  statute.  Ilia 
proper  course  would  have  been  to  api)eai  from 
the  decree  of  final  settlement.— Dillman  v.  Bar- 
ber, 114  Ind.  403,  16  N.  E.  825. 

Where  a  petition  to  have  an  administra- 
tor's final  settlement  set  aside  alleged  that  the 
petitioner  appeared  at  the  final  settlement  by 
his  attorney,  a  reply  averring  that  he  did  not 
appear  at  the  final  settlement  is  a  departure, 
and  must  be  disregarded.— Id. 

[f]  (Sap.  1890) 

Under  Rev.  St  1881,  {  2403,  which  pro- 
vides that  the  final  settlement  of  an  estate  may 
be  set  aside  upon  the  petition  of  any  interested 
person  who  did  not  appear  at  such  settlement 
and  was  not  personally  summoned  to  attend,  a 
petition  which,  after  reciting  the  making  of  the 
final  settlement,  alleges  that  in  such  settlement 
the  administrator  represented  that  all  debts  of 
the  estate  *had  been  paid ;  that  the  court  there- 
upon accepted  the  settlement ;  that  at  the  time 
the  petitioner  had  a  just  claim  against  the  es- 
tate, which  he  would  have  filed  had  not  such 
settlement  been  made  before  the  close  of  the 
year  allowed  for  filing  claims ;  and  that  he  did 
not  appear  at  such  settlement,  and  was  not 
sununoned  to  attend  the  same, — is  sufficient. — 
Shirley  v.  Thompson,  123  Ind.  4^,  24  N.  E. 
253. 

[g]  (Sap.  1890) 

Under  Rev.  St  1881,  §  2403.  which  pro- 
vides that  an  administrator's  final  settlement 
may  be  set  aside  for  fraud,  illegality,  or  mis- 
take upon  the  petition  of  any  interested  per- 
son who  did  not  appear  at  the  settlement,  and 
was  not  personally  summoned  to  attend  it,  a 
petition  which  fails  to  allege  that  the  petitioner 
was  not  ser\'ed  with  summons  to  be  present  at 
the  day  on  which  the  settlement  was  set  for 
hearing  is  insufficient,  though  it  does  allege 
that  he  had  no  notice  by  summons  or  otherwise- 
that  the  settlement  would  be  heard  at  the  ad- 
journed day  at  which  it  was  finally  heard. — 
Williams  v.  Williams,  125  Ind.  156,  25  N,  EL 
176. 

[h]     (Sap.  1894) 
A  complaint   in   a   suit   to   set  aside    the 
settlement  of  a  deceased  partner's  estate,  which 
alleges  an  outstanding  firm  indebtedness  at  de- 
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cedent's  death;  that,  during  the  administration 
of  decedent's  estate,  seyeral  judgments  were 
rendered  on  the  indebtedness  against  it  and  the 
surviving  partners,  complainant  and  another; 
that  all  the  firm  assets  had  been  exhausted  in 
paying  firm  debts;  that  decedent  left  $10,000 
worth  of  property  liable  for  his  debts;  that  his 
administratrix  refused  to  pay  any  part  of  the 
judgments;  that  complainant  had  to  pay  them  in 
full  from  his  separate  means;  and  that  the  ad- 
ministratrix, without  complainant's  knowledge, 
procured  a  final  settlement,  without  paying  any 
part  of  the  judgment, — need  not  allege  the  par- 
ticular debts,  amounts,  and  persons  to  whom 
paid,  in  exhausting  the  firm  property,  nor  allege 
more  particularly  decedent's  ownership  of  prop- 
erty.—Harter  V.  Songer,  138  Ind.  161,  37  N.  E. 
59o. 

[i]  (App.  1898) 
Under  Burns'  Rev.  St.  1894,  |  2558  (Hor- 
ner's Rev.  St.  1897,  §  2403),  providing  for  set- 
ting aside  final  settlement  of  an  estate  after 
the  administrator  has  been  discharged,  on  a 
person  interested  in  the  estate  filing  his  peti- 
tion, setting  forth  the  fraud  or  mistake  in  the 
settlement  or  prior  proceedings,  "affecting  him 
adversely,'*  It  is  not  enough  to  allege  that  plain- 
tiffs were  creditors  of  the  estate,  and  had 
claims  allowed  which  were  not  paid,  and  that 
the  administrator  did  not  account  for  funds 
received,  but  it  should  show  that  their  claims 
were  for  more  than  nominal  sums ;  and,  having 
alleged  that  the  estate  was  settled  as  insolvent, 
it  should  show  that,  after  payment  of  any 
claims  entitled  to  a  priority,  there  would  be  a 
balance  to  be  applied  on  their  claims.— Smith 
v.  Miller,  51  N.  E.  508,  21  Ind.  App.  82. 

Under  Bums'  Rev.  St.  1894,  f  2558  (Hor- 
ner's Rev.  St.  1897,  §  2403),  relating  to  setting 
aside  the  final  settlement  of  an  estate,  the 
estate  may  be  reopened  only  on  the  petition  of 
those  whose  pecuniary  interests  have  been  ad- 
versely affected  by  the  settlement,  and  the  com- 
plaint must  therefore  show  that  the  illegality, 
mistake,  or  fraud  worked  pecuniary  damage  to 
the  petitioners.— Id. 

D]  (Snp.  1899) 
Under  Bums'  Rev.  St.  1894,  S  2558  (Rev. 
St.  1881,  i  2403),  authorizing  a  person  interest- 
ed who  was  not  summoned  and  did  not  appear 
at  the  final  settlement  to  move  to  reopen  an  ad- 
ministration, a  county  auditor  moving  to  reopen 
to  collect  delinquent  taxes  against  the  estate 
need  not  aver  failure  of  summons,  since  the 
auditor  would  have  had  no  authority  to  appear, 
and  the  state  could  not  be  compelled  to  appear. 
—Graham  v.  Russell,  52  N.  E.  800,  152  Ind. 
186. 

m     (App.  1905) 

Under  Bums'  Ann.  St.  1001,  {  2558,  au- 
thorizing the  setting  aside  of  an  administra- 
tor's final  settlement  on  a  petition  setting  forth 
any  illegality  or  mistake  in  such  settlement  or 
in  the  prior  administration  proceedings,  a  peti- 
tion, filed  by  the  widow,  showing  that  the  set- 


tlement was  made  without  payment  of  her  al- 
lowance, and  averring  that  the  approval  of  the 
administrator's  final  report  and  the  decree  of 
final  settlement  were  procured  by  a  fraudulent 
statement  that  the  heirs  had  settled  with  the 
widow  and  paid  her  allowance,  when  in  fact 
they  had  not  done  so,  and  further  showing  a 
taking  of  improper  credit  by  the  administrator, 
and  the  wrongful  application  of  assets  which 
should  have  been  used  in  payment  of  the  al- 
lowance, states  sufficient  grounds  for  setting 
aside  the  settlement.- Rush  v.  Kelley,  73  N. 
E.  130,  34  Ind.  App.  449. 

Under  Bums*  Ann.  St.  1901,  §  2558,  au- 
thorizing the  setting  aside  of  a  final  settle- 
ment of  an  administrator  on  the  petition  of  a 
person  interested  in  the  estate,  setting  forth  the 
illegality  in  the  settlement,  or  in  the  prior  pro- 
ceedings of  the  administration,  it  is  not  neces- 
sary for  a  petition  by  a  widow  to  set  aside  a 
final  settlement  for  failure  to  pay  her  allow- 
ance, under  Bums'  Ann.  St.  1901,  I  2424,  to 
allege  that  she  had  not  lost  or  waived  her  right 
to  the  allowance.— Id. 

Under  Bums*  Ann.  St.  1901,  §  2558,  au- 
thorizing the  filing  of  a  petition  by  a  person 
interested  in  an  estate  who  did  not  appear  at 
the  final  settlement,  and  was  not  personally 
summoned,  to  have  the  settlement  set  aside  for 
fraud  or  mistake,  the  petition  must  show  that 
the  petitioner  did  not  appear  and  was  not  per- 
sonally summoned.- Id. 

[1]     (App.  1909)    . 

Under  Burns*  Ann.  St.  1908,  {  2925 
(Bums*  Ann.  St.  1901,  §  2558),  providing  for  an 
action  to  reopen  an  estate  and  for  the  appoint- 
ment of  an  administrator  d.  b.  n.,  a  petition  by 
a  county  auditor  to  reopen  for  the  purpose  of 
collecting  omitted  taxes,  which  alleged  that  the 
property  omitted  consisted  of  money  loaned  and 
credits,  and  on  certain  dates  of  different  years 
was  of  specified  amounts,  but  which  did  not  al- 
lege that  the  property  was  subject  to  taxation, 
nor  charge  fraud,  nor  show  an  attempt  to  as- 
certain the  amount  of  the  omitted  property  sub- 
ject to  taxation,  no  value  being  alleged,  was 
insufficient  for  the  appointment  of  an  adminis- 
trator d.  b.  n.— Clark  v.  Schindler,  43  Ind.  App. 
209,  87  N.  E.  44. 

For  Cases  prom  Other  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  {§  2199- 

2219,  2233,  2234, 
See,  also,  18  Cyc.  pp.  1196-1206. 

S  509  (7).    Parties  and  proceis, 

[a]     (Snp.  1889) 

In  a  suit  against  an  executor  for  the  cor- 
rection of  an  erroneous  statement  in  the  execu- 
tor's report  that  a  claim  in  favor  of  plaintiff 
had  been  paid,  it  is  not  necessary  to  make  the 
heirs  of  such  executor,  he  being  deceased,  par- 
ties, nor  is  it  necessary  to  make  his  administra- 
tor a  party.— Harrell  v.  Seal,  22  N.  E.  983,  121 
Ind.  193. 
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[b]     (.Vpp.  1909) 

Under  Burns'  Ann.  St  1908,  §  2925 
(Burns'  Ann.  St  1901,  §  2558),  providing  that  in 
a  proceeding  to  set  aside  the  final  settlement 
and  reopen  an  estate,  and  for  the  appointment 
of  an  administrator  de  bonis  non,  the  executor 
must  be  made  a  defendant  thereto,  that  one  in 
her  capacity  as  heir  was  made  a  party  was  not 
equivalent  to  making  her  a  party  in  her  capaci- 
ty as  executrix.— Clark  v.  Schindler,  43  Ind. 
App.  269,  87  N.  E.  44. 

I  509  (10).    Operation  and  effect  of  opening 
or  vacating  iettlement, 

[a]    (App.  1898) 

VV^here,  after  the  final  report  of  an  ad- 
ministrator is  approved,  and  the  administrator 
discharged,  the  court,  on  the  administrator's 
petition,  sets  aside  the  order  of  confirmation 
and  discharge  to  enable  him  to  prosecute  a 
pending  suit,  the  estate  is  left  as  if  no  report 
had  been  filed.  Hence  a  claim  subsequently 
filed  against  the  estate  is  not  barred  because  not 
filed  before  the  filing  of  the  vacated  report- 
Chicago  &  E.  R.  Co.  v..Har8hman,  51  N.  E. 
343,  21  Ind.  App.  23. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  §§  2199- 

2219,  2233,  2234. 
See,  also,  18  Cyc.  pp.  119G-1206. 

S  509(11).    Correction   of   errors   in   inter- 
mediate or  partial  accounts, 

[a]  (Sap.  1889) 
Under  Rev.  St.  1881,  §  2404,  allowing  the 
correction  of  accounts  and  reports  until  the 
final  settlement  is  made,  the  court  has  the 
power  to  make  corrections  in  the  record  in  a 
probate  proceeding  and  cause  mistakes  in  ac- 
counts current  to  be  rectified.— Uarrell  v.  Seal, 
22  N.  E.  983,  121  Ind.  193. 

When  an  administrator  allows  a  legatee  a 
bequest  made  to  her,  and  reports  in  his  annual 
account  that  the  same  has  been  paid  to  her,  and 
the  report  is  approved,  and  the  administra- 
tor dies  before  he  is  discharged,  and  another  ad- 
ministrator is  appointed,  action  will  lie  against 
the  latter  to  have  the  account  corrected,  if  the 
bequest  has  not  in  fact  been  paid.— Id. 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  {{  2199- 

2219,  2233,  2234. 
See,  also,  18  Cyc.  pp.  1190-1206. 

§  510.  BeTiew. 

Appeal   from   partial  settlement,    see   Appeal 

and  Error,  §  69. 
Courts  invested  with  appellate  jurisdiction,  see 

Courts,  {  220(1,  2). 

la]     (Snp.  1871) 
Where  an  administrator  has  reported,  and 
exceptions  are  taken  to  his  report  and  the  ad- 
ministrator charges  that  the  decedent  has  made 
unequal  advancements   to   the  heirs,   and  such 


charge  is  denied,  on  appeal  to  the  circuit  court 
such  administrator  is  entitled  to  have  the  open 
and  close  on  the  triaL— Hamlyn  v.  Nesbit,  37 
Ind.  284. 

[b]  (Snp.  1873) 

Under  2  Gav.  &  H.  St  p.  518,  ^  116,  any 
party  interested  in  the  final  settlement  of  an 
administrator  may  appeal  from  the  common 
pleas  to  the  circuit  court,  and  have  the  settle- 
ment set  aside  for  any  irregularity  in  the  pro- 
ceedings.—Reed  y.  Reed,  44  Ind.  429. 

[c]  (Snp.  1874) 

The  allowance  by  a  probate  court  of  an 
annual  account  of  an  executor  or  administrator 
is  not  a  final  judgment  from  which  .an  appeal 
can  be  taken.— (Joodwin  v.  Groodwin,  48  Ind. 
584. 

[d]  (Sap.  1875) 

Where  a  judgment  creditor  of  a  decedent^s 
estate  orally  objected  to  the  confirmation  of  the 
administrator's  final  report,  and  the  parties  ap- 
peared and  tried  the  objections,  without  any 
question  as  to  said  creditor  being  properly  a 
party,  such  question  could  not  be  first  raised  on 
appeal.— Price  v.  Cavins,  50  Ind.  122. 

[e]  (Snp.  1878) 

Under  2  Rev.  St  1876.  p.  238,  §  550,  au- 
thorizing appeals  to  the  Supreme  Court  from 
final  judgments,  an  order  approving  an  admin- 
istrator's report  and  directing  the  administra- 
tor to  pay  into  court  a  certain  sum  of  money 
out  of  the  assets  of  the  estate  for  the  benefit  of 
a  ward  of  the  decedent  is  appealable.— 0)vey  v. 
Neflf,  63  Ind.  391. 

[f  j  (Snp.  1878) 
Judgment  was  rendered  against  an  adminis- 
trator, without  objection  or  exception  of  record, 
that  he  be  attached  as  for  contempt  of  court 
should  he  fail  to  pay  over  certain  trust  funds 
in  his  hands  within  a  certain  time.  It  appeared 
by  bill  of  exceptions  that  at  the  time  of  the 
rendition  of  the  judgment,  he  objected  to  the 
same  as  exceeding  the  power  of  the  court 
Held,  that  no  question  as  to  the  form  or  sub- 
stance of  the  judgment  was  presented,  as,  to 
present  such  question,  the  record  should  show 
an  objection  to  the  rendition  of  the  judgment 
the  overruling  of  the  objection,  and  an  ex- 
ception to  the  ruling.— Brownlee  v.  Hare,  64 
Ind.  311. 

[g]     (Snp.  1882) 

An  assignment  of  error  that  an  administra- 
tor's final  report  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  presents  no  ques- 
tion for  the  decision  of  the  Appellate  CJourt — 
Conger  v.  Babcock,  87  Ind.  497. 

[b]     (Snp.  1883) 

Under  Rev.  St  1881,  f{  2454,  2455,  giving 
to  one  aggrieved  by  a  decision  of  the  circuit 
court  in  a  matter  growing  out  of  the  settlement 
of  the  estate  of  one  deceased  the  right  of  ap- 
peal, one  aggrieved  by  the  allowance  of  an 
executor's   final   account   may   appeal    without 
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waiting  for  the  final  discharge.— Taylor  Y.  Burk, 
91  Ind.  252. 

[i]  (Sop.  1884) 
Under  Rev.  St.  1881,  I  2454,  providing 
that  any  person  aggrieved  by  the  decision  of  the 
circuit  court  in  reference  to  a  decedent's  estate 
may  appeal  therefrom  on  filing  a  bond  within 
10  days;  section  2455,  providing  that  the  tran- 
script of  record  shall  be  filed  10  days  after  the 
bond;  and  section  2457,  that  an  administrator 
need  not  file  a  bond,— the  administrator  must 
nevertheless  file  the  transcript  within  20  days. 
— Yearley  v.  Sharp,  96  Ind.  469. 

tJ]  (Sop.  1884) 
An  order  of  the  circuit  court  directing  an 
administrator  to  pay  into  court  a  balance  in  his 
hands,  resulting  from  the  sale  of  real  estate,  to 
make  up  a  deficit  in  the  wido\^*s  allowance,  and 
thereupon  granting  his  discharge,  is  a  decision 
of  the  circuit  court  "growing  out  of  a  matter 
connected  with  the  decedent's  estate,"  where- 
from  an  appeal  must  be  taken  in  10  days. — 
Browning  v.  McCracken,  97  Ind.  279. 

[k]      (Sap.  1886) 

An  appeal  from  a  judgment  on  a  petition 
to  set  aside  a  final  report  of  an  administrator 
must  be  taken  within  10  days,  under  Rev.  St. 
1881,  $1  2454,  2455.— Webb  v.  Simpson,  105 
Ind.  327,  4  N.  E.  900. 

[I]  (Sap.  1887) 
An  administrator  must  adopt  such  precau- 
tions against  loss,  and  exercise  such  fore- 
thought for  the  security,  of  property  which 
comes  into  his  care,  as  ordinarily  prudent  men 
are  accustomed  to  employ  in  regard  to  their 
own  property;  and,  where  there  is  evidence 
tending  to  show  a  want  of  such  care  and.  pru- 
dence on  his  part,  the  supreme  court  will  not 
reverse  a  judgment  against  him  on  the  mere 
weight  of  the  evidence.— Cooper  v.  Williams, 
109  Ind.  270,  9  N.  E.  917. 

[m]      (Sup.  1889) 

An  exception  to  a  master  commissioner's 
report,  charging  an  administrator  with  all  the 
solvent  claims  due  the  estate,  raises  no  ques- 
tion as  to  the  correctness  of  the  findings  when 
the  testimony  is  not  preserved  by  bill  of  excep- 
tions.—Bristow  v.  McClelland,  122  Ind.  64,  22 
N.  E.  299. 

[D]  (Sup.  1891) 
Where  the  record  shows  that  when  an  ad- 
ministrator filed  his  final  report  a  creditor  filed 
a  petition  asking  that  his  claim  be  paid  in  full 
as  preferred,  and  that  the  court,  after  argument 
of  counsel,  overruled  said  petition,  and  there  is 
no  statement  as  to  the  introduction  of  evidence. 
It  will  be  presumed  on  appeal  that  the  peti- 
tion was  overruled  as  insufficient  on  its  face, 
and  not  because  it  was  unsupported  by  proof.— 
Goodbub  V.  Homung's  Estate,  127  Ind.  181, 
26  N.  E.  770. 

[o]      (Snp.  1897) 

Under  Burns'  Rev.  St  1894,  |  2610,  pro- 
viding that  an  appeal  in  settlement  of  a  dece- 


dent's estate  must  be  taken  within  30  days  from 
the  filing  of  a  bond,  and  that  such  bond  shall 
have  been  filed  within  10  days  after  the  deci- 
sion was  made,  where  the  full  merits  of  the  case 
were  not  determined,  and  the  final  adjudica- 
tion on  the  issues  was  not  rendered  until  June 
13,  1895,  the  time  allowed  commenced  from 
such  date,  and  not  from  prior  and  incomplete 
entry  of  the  court's  judgment— Galentine  v. 
Brubaker,  46  N.  E.  903,  147  Ind.  458. 

[p]       (App.  1898) 

An  administrator's  report  cannot  be  looked 
to,  on  appeal  from  an  order  disapproving  it,  for 
the  facts  on  which  the  trial  court  based  its 
conclusions  of  law.— Swift  v.  Harley,  49  N.  E. 
1069,  20  Ind.  App.  614. 

[q]      (Sap.  19(H) 

Under  Bums*  Ann.  St  1901,  §  2546,  per- 
mitting any  person  interested  in  the  administra- 
tion of  an  estate  to  except  to  and  contest  the 
correctness  of  the  accounts  of  the  administrator, 
an  exceptor  does  not  stand  for  nor  represent  the 
estate  in  such  a  manner  as  to  be  a  sufficient 
appellee,  and  to  dispense  with  the  necessity  of 
joining  the  administrator  in  an  appeal  from  an 
order  favorable  to  the  estate.— Moore  v.  Fer- 
guson, 72  N.  E.  126.  163  Ind.  395. 

Where  the  judgment  or  order  of  the  circuit 
court  entered  on  the  report  of  an  administrator 
was  favorable  to  the  estate,  and  unfavorable  to 
the  administrator  as  an  individual,  in  that  it  re- 
fused certain  allowances  asked  by  the  adminis- 
trator, charged  him  with  costs,  and  ordered  the 
allowance  made  him  for  his  services  to  be  set 
ofiF  against  a  debt  due  from  him  to  the  estate, 
an  appeal  by  the  administrator  from  such  judg- 
ment or  order  should  be  taken  by  him  as  an  in- 
dividual, and  the  estate,  represented  by  him  as 
administrator,  should  be  made  an  appellee  and 
not  joined  as  appellant.— Id. 

[r]     (Snp.  1905) 

In  the  absence  of  the  evidence,  it  must  be 
presumed  on  appeal  that  the  ruling  of  the  court 
in  allowing  the  administrator  credit  for  pay- 
ment of  a  certain  sum  as  a  demand  against  the 
estate  was  proper.— Spray  v.  Bertram,  74  N.  E. 
502.  165  Ind.  13. 

[8]  (App.  1810) 
The  action  of  the  probate  court  in  refusing 
to  recognize  a  contract  made  in  advance  of  the 
performance  of  services,  by  an  administrator 
with  attorneys,  by  which  he  contracts  to  pay 
the  attorneys  one-half  of  the  entire  amount  that 
should  be  recovered  for  the  death  of  his  intes- 
tate will  not  be  disturbed  by  the  appellate 
court.— Richey  v.  Cleet,  92  N.  E.  175. 

Fob  Casks  from  Otheb  States, 

See  22  Cent.  Dig.  El.  &  Ad.  H  2235- 

2256. 
See,  also,  18  Cyc  pp.  1207-1215. 

$511.  Costs  mud  expenses. 

[a]    (App.  1893) 
Expenses  of  an  appeal  taken  by  the  ad- 
ministrator to  save  himself  from  accounting  for 


This  Disest  Is  oompiled  on  the  Kej-N umber  Sjstem.    For  ezplanatlon,  see  page  Hi. 


§  612      EXECUTORS  AND  ADMINISTRATORS,  XI  (E).  £4  Ind.  Dlg.-Page  984]  §  513 


funds  in  his  hands,  and  not  to  protect  or  bene- 
fit the  estate,  are  not  chargeable  to  the  estate. 
—McClelland  v.  Bristow,  9  Ind.  App.  543,  35 
N.  B.  197. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {{  2257- 

2266. 
See,  also,  18  Cyc.  pp.  1216-1220. 

§  512.  Operation  and  elfeot. 

As  to  contest  of  will,  see  Wills,  §  225. 

Conclusiveness  of  adjudication  as  against  sure- 
ties on  bond,  see  post,  i  535. 

Discovery  of  assets  unadministered  ground  for 
appointment  of  administrator  de  bonis  non, 
see  ante,  §  37. 

E2£fect  of  setting  aside,  see  ante,  §  509  (10). 

Effect  on  liability  of  sureties  on  bond,  see  post, 
§  530. 

Presumptions  in  will  contest,  see  Wills,  |  288. 

Fob  Cases  from  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {§  2267- 

2292. 
See,  also,  18  Cyc.  pp.  1188-1195;    note,  86 

Am.  Dec.  143. 

S  513.  «~  In  seneral. 

[a]  (Sup.  1830) 

A  settlement  of  an  administrator's  account 
in  a  probate  court  is  not  conclusive,  and  the 
account  may  be  re-examined  in  a  court  of 
chancery.— Brackenridge  v.  Holland,  2  Blackf. 
377,  20  Am.   Dec.   123. 

[b]  (Sap.  1835) 

In  the  absence  of  any  proof  to  the  con- 
trary, the  sum  with  which  one  of  two  adminis- 
trators is  charged  on  their  final  settlement  is 
conclusive  of  the  amount  of  assets  which  had 
come  to  their  hands,  although  the  inventory 
and  sale  bill  show  a  larger  sum.— Ray  v. 
Doughty,  4  Blackf.  115. 

[c]  (Sap.  1861) 

Suit  for  breach  of  the  conditions  of  an  ex- 
ecutor's bond,  in  that  the  executor,  having 
taken  a  note  for  money  improperly  loaned,  per- 
suaded one  B.  to  sign  the  note  as  surety,  for 
the  purpose  of  enabling  him  to  settle  the  es- 
tate, promising,  after  settlement  thereof,  to  re- 
lease B.,  and  to  become  surety  himself;  that, 
concealing  these  circumstances,  he  passed  the 
note  for  money,  and  afterwards  refused  to  be- 
come surety  thereon;  and,  further,  that  B.,  be- 
ing sued,  had  been  discharged.  Held,  that  parol 
evidence  of  the  agreement  with  B.,  not  being 
admissible  to  vary  the  written  note,  could  not, 
therefore,  invalidate  his  signature  of  it,  and 
that  consequently,  since  the  note  was  valid, 
there  was  no  fraud  which  would  authorize  a 
setting  aside  of  the  settlement  of  the  estate; 
and  held,  also,  that  the  fact  of  the  successful 
resistance  of  B.  to  the  suit  against  him  upon 
the  note  could  have  no  effective  bearing  upon 
the  decision  of  this  case. — State  ex  rel.  Camp- 
bell V.  Overturf,  16  Ind.  261. 


[d]  (Sap.  1873) 
After  final  settlement  of  an  estate,  a  suit 
cannot  be  maintained  against  one  individually 
to  recover  an  excess  of  money  alleged  to  have 
been  paid  to  him  while  administrator,  under 
a  mistake  as  to  the  amount  due  to  his  intes* 
tate.— Bell  v.  Lewis,  44  Ind.  129. 

[e]  An  administrator's  settlement  with  the 
probate  court  cannot  be  collaterally  attacked. — 
(Sup.  1878)  Sanders  v.  Loy,  61  Ind.  298; 
(1881)  Peacocke  v.  Leffler,  74  Ind.  327;  (1886) 
Carver  v.  Lewis,  2  N.  E.  705,  104  Ind.  438; 
(1886)  Id.,  105  Ind.  44,  2  N.  E.  714;  (App. 
1899)  State  ex  rel.  Goodhue  v.  Burkam,  55^ 
N.  E.  237,  23  Ind.  App.  271. 

[f]  (Sop.  1S79) 

A  settlement  by  an  administrator  on  re- 
signing his  trust,  while  the  estate  remains  un- 
settled, is  not  a  ^nal  settlement,  within  Dece- 
dent's Estate  Act,  $  116,  but  binds  all  inter- 
ested, as  to  matters  embraced  in  the  report, 
until  it  is  set  aside  in  some  direct  proceedings 
—Lang  V.  State  ex  rel.  Lang,  67  Ind.  577. 

[g]  (Sap.  1888) 

Under  Rev.  St.  1881,  §§  2402-2403,  requir- 
ing executors  and  administrators  to  make  finaf 
settlements,  such  settlements  are,  when  con- 
firmed by  the  court,  conclusive  until  set  aside. 
Ferguson  v.  State  ex  rel.  Hagans,  90  Ind.  38. 

[h]  (Sap.  1884) 
An  action  to  collect  a  debt  against  an  es- 
tate or  against  the  heirs  to  set  aside  a  fraudu- 
lent conveyance  by  decedent  cannot  be  brought 
after  fiaal  settlement.— Vestal  v.  Allen,  94  Ind. 
268. 

[i]  (Sap.  1884) 
After  a  final  settlement  the  widow  cannot  sue 
tbe  administrator  for  damages  for  using  money 
in  paying  general  debts  against  the  estate  which 
should  have  been  applied  in  payment  of  a  mort- 
gage against  decedent's  land,  whereby  her  inter- 
est in  the  land  was  sold  under  foreclosure  of  tbe 
mortgage.— State  ex  rel.  Sparrow  y.  Kelso,  94^ 
Ind.  587. 

U]  (Sup.  1886) 
While  the  final  settlement  of  the  estate  of 
one  deceased  stands,  an  administrator  who  has 
received  his  discharge  is  not  liable,  at  the  suit 
of  interested  parties  to  auch  settlement,  for 
converting  to  his  own  use  assets  that  he  should 
have  inventoried  and  accounted  for.  The  set- 
tlement cannot  be  thus  attacked  collaterally. — 
Carver  v.  Lewis,  104  Ind.  438,  2  N.  E.  7a5. 

[k]     (Sap.  1888) 

Rev.  St.  f§  2390,  2391,  2406,  provide  that^ 
on  the  filing  of  an  administrator's  account,  two 
weeks*  notice  of  the  day  fixed  for  hearing  shall 
be  given  to  heirs,  and,  if  such  account  be  final,, 
the  heirs  shall  be  notified  to  appear  and  prove 
heirship.  On  such  notice  the  account  may  be 
contested  before  the  master,  who  may  hear 
proof  of  heirship  or  other  title  to  the  surplus, 
and  final  distribution  may  be  ordered.    In  such 
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order,  directing  plaintifiTs  share  to  be  paid  to 
defendant  as  assignee,  in  accordance  with  the 
master's  report  which  so  found,  it  was  recited 
that  due  notice  was  given,  but  whether  the 
heirs  were  notified  to  prove  title  to  the  surplus 
did  not  appear.  No  pleadings  were  filed  setting 
up  defendant's  claim  as  assignee  further  than 
the  report  of  the  master,  and  plaintiff  did  not 
appear.  Held,  that  the  filing  of  the  account 
and  the  giving  of  notice,  though  the  latter  was 
defective,  gave  jurisdiction  to  decree  as  to  the 
surplus,  and  the  order  could  not  be  collaterally 
attacked.— Jones  v.  Jones,  115  Ind.  501,  18  N. 
E.  20. 

[1]     (Sup.  1«90) 

Where  a  claimant  against  the  decedent's 
estate  did  not  appear  and  was  not  personally 
summoned  to  appear  at  a  final  settlement,  he  is 
not  concluded  by  the  judgment  of  the  court.— 
Shirley  v.  Thompson,  24  N.  E.  253,  123  Ind. 
454. 

A  final  settlement  of  an  estate,  made  be- 
fore the  expiration  of  the  year  allowed  by  law 
for  filing  claims  against  estates,  though  made 
without  notice  that  there  were  any  claims  not 
then  filed,  is  illegal,  and  does  not  cut  off  the 
right  to  file  such  claim.— Id. 

[m]    (App.  1893) 

The  final  settlement  of  an'  estate  by  an 
administrator  on  such  notice  as  the  statute  pre- 
scribes is  an  adjudication  of  all  matters  prop- 
erly involved  in  the  settlement.— Barnettf  v. 
Vanmeter,  33  N.  E.  666,  7  Ind.  App.  45. 

[D]    (Sup.  1894) 

WTiere  final  settlement  of  a  deceased 
partner's  estate  is  made  in  the  face  of  judgments 
against  the  estate  for  partnership  liabilities,  a 
surviving  partner  who  pays  a  part  of  the  judg- 
ment before  and  a  part  after  the  settlement  has 
an  interest  in  the  estate  to  the  extent  of  the 
ratable  proportion  of  the  judgments  owing  there- 
by; the  fact  that  he  had  not  paid  all  the  judg- 
ments and  filed  a  claim  for  contribution  before 
final  settlement' not  excusing  the  administratrix 
from  paying  the  proportion  owing  by  the  estate. 
— Harter  v.  Songer,  138  Ind.  161,  37  N.  E.  595. 

[o]     (Snp.  1896) 

An  administrator's  report,  which  purports 
to  be  a  complete  accounting  of  receipts  and  dis- 
bursements, showing  a  payment  by  the  admin- 
istrator to  redeem  decedent's  lands  from  mort- 
gage foreclosures,  and  that  no  funds  remain  in 
his  hands,  and  which  is  excepted  to  by  certain 
claimants,  and  accompanied  by  the  administra- 
tor's resignation,  is  not  a  final  settlement,  but 
leaves  the  estate  open  for  further  administra- 
tion by  an  administrator  de  bonis  non.— Green 
V.  Brown,  44  N.  K  805,  146  Ind.  1. 

[p]      (App.  1896) 

An  administrator  of  a  decedent  presented 
his  petition  to  settle  the  estate  as  insolvent,  and 
creditors  objected  to  a  settlement,  alleging  that 
decedent   conveyed   certain   real  estate   to   his 


children  and  heirs  without  a  consideration  and 
with  a  fraudulent  intention  of  defrauding  his 
creditors.  The  trial  court  found  the  facts  al- 
leged in  the  statement  of  objections  to  be  true, 
and  rendered  a  decree  ordering  that  the  lands 
be  sold  and  subjected  to  the  payment  of  de- 
cedent's debts,  and  denied  the  i>etition  to  settle 
as  insolvent.  Held  that,  the  grantees  of  the 
deeds  set  aside  not  being  parties  to  the  pro- 
ceedings, the  judgment  may  nevertheless  be 
valid  to  the  extent  that  it  denied  the  petition 
of  the  administrator  to  settle  the  estate  as  in- 
solvent, and  as  an  order  to  proceed  against  the 
grantees  to  set  aside  the  conveyances  as  fraud- 
ulent under  Burns'  Rev.  St.  1894,  §  2488  (Rev. 
St.  1881,  §  2335),  declaring  that  the  administra- 
tor before  proceeding  to  sell  lands  transferred 
to  defraud  creditors  must  bring  the  parties  into 
court  by  proper  action.— Cray  v.  Wright,  44 
N.  E.  1009,  16  Ind.  App.  258. 

[q]     (App.  1899) 

Under  Bums'  Rev.  St.  1804,  f  2457,  pro- 
viding that,  when  claims  due  an  estate  are 
desperate,  have  been  administered,  and  remain 
uncollected,  the  executor  or  administrator,  with 
the  circuit  court's  approbation,  may  file  them 
in  said  court  for  the  benefit  of  creditors,  heirs, 
or  legatees,  and  section  2459,  which  allows 
such  beneficiaries,  when  their  claims  are  un- 
paid, to  sue  upon  such  desperate  claims,  a 
creditor's  complaint,  founded  upon  said  sec- 
tions, does  not  state  a  cause  of  action  when  it 
fails  to  state  whether  or  not  the  claim  sued 
on  was  so  filed  or  was  administered,  and  fails 
to  allege  any  attempt  by  the  creditor  to  collect 
his  debt,  or  that  it  was  ever  filed  against  the 
estate,  or  what  disposition  was  made  of  it.  if 
any.— Postal  v.  Kreps,  54  N.  E.  816,  23  ind. 
App.  101. 

After  final  settlement  a  creditor  may  sue 
on  such  claim  in  his  own  name,  when  part  or 
all  of  the  debt  due  him  is  unpaid,  as  the  admin- 
istrator, after  such  settlement  and  discharge, 
has  nothing  more  to  do  with  the  estate  in  his 
representative  capacity.— Id. 

Burns'  Rev.  St.  18W,  §  2457,  provides 
that,  when  claims  due  an  estate  are  desperate, 
have  been  administered,  and  remain  uncollect- 
ed, the  executor  or  administrator,  with  the  cir- 
cuit court's  approbation,  may  file  them  in  court 
for  the  benefit  of  creditors,  heirs  and  legatees 
of  the  estate.  Section  2459  provides  that  any 
creditor  or  legatee  whose  debt  or  legacy  re- 
mains unpaid  may  sue  for  any  claim  so  filed. 
Section  24(53  provides  that  a  party  entitled  to 
sue  may  bring  the  action  in  the  executor's  or 
administrator's  name,  "or  otherwise,  for  his 
own  use."  but  the  estate  shall  not  be  liable  for 
costs.  Sections  24(50-2462  provide  that  amounts 
thus  collected  shall  be  paid  into  the  circuit 
court,  and  shall  be  applied— First,  to  debts; 
secondly,  to  legacies;  and,  thirdly,  to  distribu- 
tees according  to  their  respective  rights.  Held, 
that  such  suit  may  be  brought  while  the  estate 
is  pending,  or  after  final  settlement  and  dis- 
charge of  the  executor  or  administrator.— Id. 
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[r]  (App.1901) 
A  deed  provided  that  after  the  grantor*s 
death  the  grantee  should  pay  a  certain  sum 
of  the  purchase  money  to  the  grantor's  heirs. 
After  such  grantor's  death,  the  heirs  met,  and 
agreed  that  such  sum  should  be  paid  to  a  cer- 
tain person,  who  should  be  appointed  admin- 
istrator, and  distributed  by  him.  The  sum 
was  so  paid  to  the  administrator,  and  he 
turned  it  over  to  the  clerk  of  the  court,  who 
paid  it  out;  all  of  the  parties,  including  plain- 
tiff, who  was  guardian  of  an  heir,  receipting 
for  their  several  shares;  such  guardian  having 
full  kno;wledge  of  the  agreement  and  all  the 
facts.  The  final  report  of  such  administrator 
was  approved,  and  never  set  aside,  and  the 
guardian  retained  the  money  paid  to  him. 
Held,  that  the  latter  could  not  maintain  an  ac- 
tion to  recover  from  the  grantee  an  extra 
amount  as  his  ward's  share,  since  such  action 
would  be  a  collateral  attack  on  the  final  set- 
tlement of  the  estate.— Kuhn  v.  Boehne,  61  N. 
E.  190,  27  Ind.  App.  340. 

[8]  (App.  1905) 
An  administratrix  filed  her  final  report 
On  the  hearing  additions  to  sums  in  her  hands 
were  made,  which  additions  consisted  of  prop- 
•erty  not  inventoried  and  a  sum  received  for 
property  in  excess  of  the  appraisemeut.  Held, 
that  the  corrected  report,  whether  corrected  by 
the  court  or  by  the  administratrix  on  the 
t?ourt's  order,  became  the  final  report,  which 
the  court  properly  approved  and  then  dis- 
'charged  her  from  further  liabilities.— Ha rtzell 
V.  Hartzell,  76  N.  E.  439,  37  lud.  App.  481. 

[t]  (Sup.  1906) 
Under  Bums'  Ann.  St  1901,  §§  2545-2547, 
2557,  providing  for  the  settlement  of  estates 
of  deceased  persons  and  declaring  that  if  the 
debts,  legacies,  and  expenses  of  administration 
liave  been  paid,  and  the  assets  of  the  estate 
accounted  for,  and  all  claims  disposed  of,  the 
executor  shall  pay  into  court  any  money  re- 
maining in  his  hands  or  distribute  the  same 
under  the  court's  order,  etc.,  when  such  execu- 
tor shall  be  discharged,  an  order  approving 
an  executor's  final  account,  though  conclusive 
of  the  correctness  thereof,  is  not  conclusive  of 
the  validity  of  the  will.— Stuckwisch  v.  Kam- 
man,  77  N.  E.  349,  166  Ind.  672. 

[u]      (Sap.  1906) 

Under  statutes  providing  that  a  will  may 
1)6  contested  within  three  years  and  authoriz- 
ing the  settlement  of  the  estates  of  deceased 
persons,  testate  and  intestate,  at  the  expiration 
of  one  year  after  notice  of  the  granting  of  let- 
ters, an  order  of  final  settlement  is  not  res 
judicata  of  the  validity  of  the  will.— Foley  v. 
O'Donaghue,  77  N.  E.  352,  167  Ind.  134. 

[V]     (App.  1906) 

A  judgment  approving  an  administrator's 
final  report  is  conclusive,  so  long  as  it  stands, 
and  it  is  immaterial  whether  he  distributes  the 
money  directly  or  procures  an  order  to  pay  it 
to  the  clerk  for  designated  purposes;    such  or- 


der being  a  part  of  the  final  settlement  —Mef- 
ford  V.  Lamkin,  38  Ind.  App.  33,  76  N.  E. 
1024,  77  N.  E.  960. 

Fob  Cases  fbom  Othxb  States. 

See  22  Cent.  Dig.  Ex.  &  Ad.  {§  2267- 
2291;    30  Cent.  Dig.  Judgm.  H  1067, 
1070. 
See,  also,  18  Cyc.  p.  1188. 

§  514.  — i-  Partial  aooovnt. 

[a]     (Sap.  1877) 
The  allowance  by  the  coart  of  an  ex  parte 
current,  or  partial  report  of  an  executor  or  ad- 
ministrator 18  not  conclusive  on  heirs  or  dev- 
isees.—Fraim  y.  Millison,  59  Ind.  123. 

Fob  Cases  feom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  i  2292. 
See,  also,  18  Cyc  p.  1194. 

{515.  PriTAte    aooouatiBS    *Ad    settle- 
menti 

[a]  (Snp.  1881) 

Where  all  the  parties  interested  agree  on  a 
settlement  and  distribution  under  a  will  without 
an  inventory,  and  it  becomes  necessary  after- 
wards to  show  the  amount  of  the  testator's 
property,  it  may  be  done  by  paroL — Smith  v. 
Smith,  76  Ind.  236. 

Fob  Cases  fboic  Otheb  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.  {{  2293- 

•  2296. 

See,  also,  18  Cyc  p.  1215. 

$516.   Actions  to  open  or  set  aside  settle- 
ment. 

Action  in  same  court,  see  ante,  $  509(10). 
Clauses  in  which  new   trial   is  authorized,  see 
New  Tbial,  $  2. 

[a]  A  court  of  chancery  will  not  disturb  a  set- 
tlement of  an  administrator's  account  in  the 
probate  court,  except  in  clear  cases  of  mistake 
or  fraud.— (Sup.  1830)  Allen  v.  Clark,  2  Blackf. 
343 ;  (1830)  Brackenridge  v.  Holland,  Id.  377, 
20  Am.  Dec  123;  (1832)  Murdock  v.  Holland's 
Heirs,  3  Blackf.  114;  (1835)  Ray  v.  Doughty, 
4   Blackf.   115. 

[b]  (Sap.  1832) 

Mistakes  in  the  settlement  of  administra- 
tor's accounts  in  the  probate  court  may  be  cor- 
rected by  a  court  of  chancery.— Murdock  v.  Hol- 
land's Heirs,  3  Blackf.  114. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.  H  2199- 

2207,  2220-2232. 
See,  also,  18  Cyc  pp.  1196-1206. 

Xn.  FOREIGN  AND  ANCHXART  AB« 
MINISTRATIOlf. 

Garnishment  of  foreign  administrator,  see  Gab- 

NISHMENT,    §   61. 
Taxation  of  property  of  estates  under  ancillary 

administration,  see  Taxation,  §  99. 
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$  517.  Foreign  appointnMnt. 

[a]  Letters  testamentary  or  of  administration 
granted  in  another  state  were  not  recognized 
liere  by  the  statute  of  1824  (Rev.  Code  1824, 
pp.  324,  325),  until  recorded  in  a  circuit  court 
of  this  state;  but  they  are  now  so  recognized, 
under  the  statute  of  1831  (Rev.  Code  1831,  pp. 
170,  171),  upon  their  being  filed  with  the  clerk 
•of  the  court  in  which  they  are  to  be  introduced. 
—(Sup.  1832)  Naylor  v.  Moody,  3  Blackf.  02; 
(1840)  Yandes  v.  Patterson,  5  Blackf.  301. 

[b]     (Sup.  1861) 

The  laws  of  this  state  in  regard  to  execu- 
tors appointed  in  another  state  must  be  substan- 
tially complied  with  before  such  executor  can  be 
recognized  in  this  state.— Lucas  v.  Tucker,  17 
Ind.  41. 

J'OB  Cases  from  Other  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.  §{  2297, 

229a 
See,  also,  18  Cyc  pp.  1220-1222. 

$  518.  Anoillary  appointment* 

Liability  of  sureties  on  administrators*  bond 
for  default  of  ancillary  administrator,  see 
post,  §  527. 

[a]  (Sup.  1884) 

Where  administrations  on  the  estate  of  a 
decedent  are  granted  in  different  states,  that 
granted  in  the  state  in  which  the  intestate  was 
domiciled  is  the  principal  administration  and 
all  others  are  ancillary ;  and,  where  an  intestate 
was  domiciled  and  died  outside  of  this  state, 
there  can  be  no  valid  grant  in  the  state  of  ad- 
ministration on  his  estate,  unless  he  left  assets 
or  assets  of  such  intestate  have  come  into  this 
state  after  his  death.— McCord  v.  Thompson,  92 
Ind.  565. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  IS  2299- 

2309. 
See,  also,  18  Cyc.  pp.  1222-1226. 

§  519.   Colleotion  and  disposition  of  as- 
sets. 
Ca]     (Sup.  1861) 
Acts  1848,  p.  10,  enacting  *'that  all  sales 
heretofore  made  by  executors  or  administrators 
with  the  will  annexed,  made  in  accordance  with 
the  will,  are  hereby  confirmed,"  does  not  apply 
to  executors,  appointed  and  qualified  in  another 
state,  who  sold  lands  within  the  state,  under  a 
power  contained  in  the  will,  without  attempt- 
ing to  conform  to  the  laws  on  the  subject  of 
foreign  wills.— Lucas  v.  Tucker,  17  Ind.  41. 

[b]  (Sup.  1882) 

An  administrator  appointed  in  this  state 
must  use  diligence  in  collecting  claims  due  the 
estate  in  the  state,  though  there  was  another 
administrator,  first  appointed,  in  the  state 
where  the  intestate  was  domiciled  at  his  death. 
—State  ex  rel.  McClamrock  v.  Gregory,  88  Ind. 
110. 


[c]     (Sap.  1884) 

A.  purchased  of  an  administrator  in  an- 
other state  property  belonging  to  the  intestate, 
and  gave  his  note  therefor,  which  was  deposited 
at  a  bank  in  Indiana,  and  which,  on  maturity, 
he  paid  to  an  ancillary  administrator  in  In- 
diana. Held,  tliat  this  was  no  defense  to  a  suit 
on  the  note  by  the  principal  administrator.— 
McCord  V.  Thompson,  92  Ind.  565. 

An  administrator  is  accountable  to  the  tri- 
bunal under  which  he  exercises  his  trust,  and 
administration  on  assets,  which  have  properly 
come  to  the  hands  of  an  administrator  under 
his  appointment,  and  for  which  he  is  account- 
able to  such  legal  tribunal,  cannot  be  impaired 
or  abridged  by  a  grant  of  administration  to  an- 
other person  in  another  state,  and  each  portion 
of  the  estate  should  be  administered  in  the  state 
in  which  possession  was  taken  by  an  adminis- 
trator pursuant  to  lawful  authority.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  §§  2310- 

2322. 
See,  also,  18  Cyc.  pp.  1227-1231. 

§  520.  Sales  and  oonTojanoos  nnder  or- 
der of  oonrt. 

[a]  (Snp.  1871) 

A  sale  of  real  property  in  Indiana  by  a 
foreign  executor  is  to  be  authorized  in  the  same 
manner,  and  upon  the  same  terms,  as  in  the  case 
of  an  executor  appointed  within  the  state,  ex- 
cept that,  if  it  is  shown  that  suflScient  surety 
for  the  application  of  the  proceeds  has  been 
given  in  the  state  or  county  where  the  execu- 
tor was  appointed,  and  a  duly  authenticated 
copy  of  such  bond  is  filed  in  the  court  where 
the  petition  is  made,  no  further  bond  will  be 
required.— Rapp  v.  Matthias,  35  Ind.  332. 

A  petition  of  a  foreign  executor  for  leave 
to  sell  lands  to  pay  debts,  under  2  Gav.  &  II. 
St.  p.  506,  I  75,  requiring  such  petition  to  state 
certain  facts,  must  further  show  that  the  will 
of  the  testator  has  been  duly  admitted  to  pro- 
bate.—Id. 

A  petition  of  a  foreign  executor  for  leave 
to  sell  lands  to  pay  debts,  under  2  Gav.  &  H. 
St.  p.  506,  §  75,  requiring  such  petition  to  show 
certain  facts,  must  further  show  that  such  exec- 
utor liad  filed  in  the  court  an  authenticated  copy 
of  his  appointment. — Id. 

[b]  (Sup.  1896) 

Rev.  St.  1894,  §  2763  (Rev.  St.  1881,  S 
2593),  provides  that  a  probated  foreign  will  may 
be  produced  to  the  circuit  court,  and  if  it  is 
satisfied  that  the  instrument  ought  to  be  allow- 
ed it  shall  order  the  same  to  be  filed  and  re- 
corded  by  the  clerk,  and  the  will  shall  then  have 
the  same  effect  as  if  originally  admitted  to  pro- 
bate in  the  state.  Section  2519,  Rev.  St.  1894 
(section  2363,  Rev.  St.  1881).  provides  that  a 
foreign  executor  may  file  an  authenticated  copy 
of  his  appointment  in  the  circuit  court  of  any 
county  in  which  there  is  land  of  the  deceased, 
and  then  be  authorized  by  the  court  to  sell  land 
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for  payment  of  debts  or  legacies,  as  in  case  of 
a  domestic  executor.  Held,  that  though  the 
failure  of  the  circuit  court  to  require  a  foreign 
executor  to  file  an  authenticated  copy  of  his 
appointment,  and  tiie  foreign  will  to  be  allowed 
and  recorded,  before  granting  his  application 
to  sell  land,  is  an  irregularity  or  error,  such  er- 
ror does  not  deprive  the  court  of  jurisdiction 
over  the  subject-matter,  and  render  the  order 
void.— Bailey  v.  Rinker,  140  Ind.  129,  45  N.  E. 
38. 

Fob  Cases  fbom  Otueb  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.  H  2323- 

2325. 
See,  also,  18  Cyc.  pp.  1232,  1233. 


§  524.  Actions   bj   f oreisa   ezeemtors   or 
adminiatratora. 

For  death  of  intestate,  see  Death,  {  31. 

[a]  (Sap.  1829) 

Foreign  executors  and  administrators  can- 
not begin  or  prosecute  a  suit  in  this  state  un- 
til they  have  filed  their  letters  testamentary, 
or  an  attested  copy.  Laws  1845,  pp.  49,  50,  || 
1,  2.— Naylor  v.  Moody,  2  Blackf.  247. 

[b]  (Sup.  1853) 

Under  Rev.  St.  1843,  in  a  suit  by  a  non- 
resident administrator,  the  declaration  need  not 
state  that  his  letters  were  produced  and  filed, 
etc.— Jelly  v.  Stevens,  4  Ind.  510. 

The  statute  requiring  a  foreign  adminis- 
trator bringing  a  suit  in  this  state  to  produce 
and  file  a  copy  of  his  letters  applies  only  to  the 
rules  of  evidence,  and  not  to  those  of  pleading. 
—Id. 

[cl  The  right  of  a  foreign  administrator  to 
sue  as  such  can  only  be  questioned  by  a  plea 
under  oath.— (Sup.  1860)  Matlock  v.  Powell, 
14  Ind.  378;  (180C)  Jefferson vi lie  R.  Co.  v. 
Hendricks'  Adm'r,  26  Ind.  228. 

[d]  (Sap.  1866) 

2  Gav.  &  H.  Rev.  St.  p.  528,  S  159,  relating 
to  the  right  of  a  foreign  administrator  to  sue 
in  the  courts  of  the  state,  and  providing  that  a 
copy  of  his  letters,  duly  authenticated,  being 
produced  and  filed  in  the  court  in  which  the 
suit  is  brought,  shall  be  suflScient  evidence  of 
his  due  appointment,  does  not  require  that  a 
copy  of  the  letters  shall  be  filed  in  the  cleik's 
office  before  the  suit  is  commenced.— Jefferson- 
ville  R.  Co.  v.  Hendricks'  Adm'r,  26  Ind.  228. 

[e]  (Sap.  1867) 

The  right  of  a  foreign  executor  or  admin- 
istrator to  sue  in  the  courts  of  this  state  is  not 
made  dependent  upon  his  filing  here  a  copy  of 
his  letters,  by  the  statute  which  provides  that, 
when  the  authority  of  the  executor  or  admin- 
istrator is  properly  put  in  issue,  a  copy  of  his 
letters,  produced  and  filed  in  the  court,  shall  be 
sufficient  evidence  of  his  appointment. — Upton 
V.  Adams*  Ex'rs,  37  Ind.  432. 


For  Cases  from  Other  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  Si  2330- 

2343. 
See,  also,  18  Cyc.  pp.  1237-1244;    note,  4 

L.  R.  A.  (N.  S.)  657. 

§  525.  Actions  ac^Usst  foreicm  ezeemtors 
or  administrators. 
[a]     (Sap.  1855) 
An   action  cannot  be  maintained  apon  & 
judgment   against  an  administrator  of  an  in- 
testate appointed  in  one  state  against  another 
administrator  appointed  by  the  authority  of  an- 
other state.— Slauter  y.  Chenowitb,  7  Ind.  211. 

For  Cases  from  OrnER  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  H  2344- 

2349. 
See,  also,  18  Cyc  pp.  1244r-1247. 

Xm.  UABIUTIES  ON  ABMINI8TRA. 
TION  BONDS. 

Injunction  against  judgment  till  surety  is  se- 
cured against  liability,  see  Judqkent,  | 
459. 

Laws  relating  to  as  impairing  obligation  of 
contracts,  see  Constitutional  Law,  {  151. 

Liabilities  on  bonds  of  surviving  partner,  see 
Partnership,  |  250. 

Liabilities  on  special  bonds  for  sale  of  proper- 
ty, see  ante,  §  392. 

Liability  as  between  sureties  on  general  bond 
and  on  special  bond  for  sale  of  realty  as  af- 
fected by  rule  that  personalty  is  primary 
fund  for  payment  of  debts,  see  ante,  §  272. 

Liability  on  administrator's  bond  of  indem- 
nity to  a  sheriff,  see  Sheriffs  and  Con- 
stables, {  145. 

Necessity  and  sufficiency  of  bond,  see  ante,  f 
26. 

Right  of  surety  to  apply  for  removal  of  ad- 
ministrator, see  ante,  §  35. 

Suit  on  bond  as  discharging  charge  of  legacy 
on  land,  see  Wills,  {  S25. 

S  527.  Nature  and  extent  in  t^^mBTmL 

[a]  (Sap.  1860) 

A  bond  was  given  by  an  administrator,, 
conditioned  for  the  faithful  discharge  of  his 
trust ;  and  subsequently,  on  petition  for  a  sale 
of  the  decedent's  land  to  pay  debts,  another 
bond  was  executed,  with  other  sureties.  HeU 
that  the  sureties  on  such  additional  bond  did 
not  assume  the  relation  of  cosureties  with  those 
on  the  first  bond,  and  hence  are  not  liable  to 
contribute  at  tfhe  instance  of  the  first  sureties, 
who  were  compelled  to  pay  on  account  of  the 
misappropriation  by  the  administrator  of  the 
proceeds  of  the  sale.— Salyers  v.  Ross,  15  Ind. 
130. 

[b]  (Sap.  1860) 

A  surety  on  a  second,  or  additional  bond 
of  an  administrator,  given  on  application  of  a 
former  surety  to  be  discharged,  is  liable  for 
failures  of  duty  on  the  part  of  the  adminis- 
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trator  occurring  after  the  execution  of  such 
bond,  if  not  before,  as  for  a  failure  to  account 
for  moneys  before  that  time  received,  and  still 
in  his  hands.— Bales  y.  State  ex  rel.  Penning- 
ton, 15  Ind.  321. 

[c]  (Sup.  1866) 

The  sureties  on  the  second  bond  of  an  ad- 
ministrator, in  any  case  where  such  bond  is  re- 
quired by  an  order  of  the  court,  are  liable  for 
any  breach  of  the  conditions  of  the  bond  oc- 
curring after  its  execution.— Lane  v.  State  ex 
rel.  Albert,  24  Ind.  421 ;  Owen  y.  State  ex  rel. 
Owen,  25  Ind.  371. 

[d]  (Sap.  1865) 

Where  a  second  bond  was  given  by  admin- 
istrators because  the  sureties  on  the  first  bond 
were  insolvent,  the  sureties  on  the  second  bond 
would  not  be  liable  until  the  remedy  on  the 
first  bond  had  been  exhausted.— Lane  v.  State 
ex  rel.  Albert,  24  Ind.  421. 

[e]  Where  joint  administrators  unite  in  giving 
the  same  bond,  they  are  jointly  and  severally 
liable,  not  only  each  for  his  own  acts,  but  also 
each  for  the  acts  of  his  co-administrator.— 
(Sup.  1865)  Braxton  v.  State  ex  rel.  Albert,  25 
Ind.  82 ;  (1875)  Moore  y.  State  ex  rel.  Atkin- 
son, 49  Ind.  558. 

[f]  (Sap.  1870) 

Where  co-administrators  execute  a  joint 
bond  as  such,  each  is  liable  thereunder  for  the 
acts  and  omissions  of  the  other.— Prichard  v. 
State  ex  rel.  Keller,  34  Ind.  137. 

[g]  (Sup.  1889) 

Where  an  ancillary  administrator  fails  to 
account  for  money  of  the  estate  which,  before 
his  appointment,  he  had  collected  as  attorney 
for  the  principal  administrator,  his  sureties, 
when  sued  therefor,  may  show  in  defense  that 
the  administrator  was  insolvent  when  appoint- 
ed.— State  ex  rel.  McClamrock  v.  Gregory,  119 
Ind.  503,  22  N.  E.  1. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  |S  2355- 

2374. 
See,  also,  18  Cyc.  p.  1248. 

{  528.  Property  ooTerecL 

[a]  (Sup.  1854) 

The  obligors  in  the  bond  given  by  an  ad- 
ministrator, under  the  Revised  Statutes  of 
1831,  on  receiving  his  letters,  were  responsible 
for  the  proper  application  of  the  assets  deriv- 
ed by  him  from  the  sale  of  the  real  estate. — 
Salyer  v.  State  ex  rel.  Tyner,  5  Ind.  202, 

[b]  (Sup.  1863) 

Under  2  Gav.  &  H.  St.  p.  489,  §  19,  pro- 
Tiding  that  an  executor  or  administrator  shall 
execute  a  bond  of  not  less  than  double  the  val- 
ue of  the  personal  estate  to  be  administered, 
and,  in  case  real  estate  is  to  be  sold  by  the 
terms  of  the  will,  also  double  the  value  of  such 
real  estate,  conditioned  that  he  will  faithfully 
discharge  his  duty,  the  bond  so  given  only  se- 


cures the  faithful  administration  of  the  person- 
al property,  and  the  proceeds  of  the  sale  of 
such  real  estate  as  shall  be  sold  in  pursuance 
of  the  will,  and  does  not  cover  breaches  of 
trust  growing  out  of  a  sale  of  additional  real 
estate,  since  an  additional  bond  is  provided  for 
in  the  latter  instance  by  2  Gav.  &  II.  St.  p. 
510,  §  82.— Worgang's  Adm*r  v.  Clipp,  21  Ind. 
119,  83  Am,  Dec.  343. 

[c]     (Sap.  186S) 

A  surety  on  the  bond  given  by  an  executor 
upon  assuming  his  trust  is  not  responsible  for 
the  proper  administration  of  the  proceeds  of 
real  estate  not  directed  to  be  sold  by  the  will, 
-Reno  V.  Tyson,  24  Ind.  56. 

[d]  The  general  bond  of  an  administrator 
does  not  extend  to  his  acts  or  omissions  in  ac- 
counting for  sales  of  the  intestate^s  real  estate, 
but  extends  only  to  the  management  and  dis- 
posal of  the  personal  estate.— (Sup.  1883)  State 
ex  rel.  Jones  v.  Cloud,  94  Ind.  174;  (App. 
1901)  Rogers  v.  State  ex  rel.  Beatty,  59  N.  E. 
334,  26  Ind.  App.  144. 

[e]  (Sup.  1889) 

Rents  and  profits  received  by  an  adminis- 
trator from  lands  descended  to  the  heirs  can- 
not be  recovered  in  an  action  on  his  bond,  as, 
under  Rev.  St.  1881,  {  2369,  he  is  entitled  to 
these  only  on  petition  and  order  of  court,  in 
which  case  additional  bond  would  be  required. 
—State  ex  rel.  Homer  v.  Barrett,  121  Ind.  92, 
22  N.  E.  969. 

[f]  (App.  1902) 
Where  an  administrator  sells  realty  of  the 
estate  under  order  of  court  directing  that  one- 
third  of  the  proceeds  be  paid  to  the  widow  of 
the  intestate,  as  authorized  by  Burns*  Rev.  St. 
1901,  §  2503,  and  pays  out  for  the  estate  a 
sum  exceeding  two- thirds  of  the  total  proceeds 
of  the  sale,  but  fails  to  account  to  the  widow 
for  the  balance,  he  is  not  liable  to  the  estate 
on  his  bond  for  a  devastavit,  as  the  sum  for 
which  he  failed  to  account  belongs  to  the  wid- 
ow, and  not  to  the  estate.— CuUen  v.  State  ex 
rel.  Brown,  62  N.  E.  769,  28  Ind.  App.  335. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.   Ex.  &  Ad,  §i  2375- 

2394. 
See,  also,  18  Cyc  pp.  1253-1259. 


§  529.  Fvaotions  and  aoti  covered. 
[a]  (Sap.  1841) 
An  executor's  bond  was  conditioned  that 
if  A.  "shall  well,"  etc.,  "perform  his  duties," 
etc.,  "as  executor  of  B.,  deceased,  then  tlie 
bond  to  be  void,**  etc.  Held,  that  the  surety 
in  the  bond  was  not  liable  for  any  previous 
acts  of  the  executor.— State  ex  rel.  Bird  v. 
Hood,  7  BUckf,  127. 

£b]     (Sop.  1882) 

Where  a  will  makes  the  same  person  ex- 
ecutor and  trustee,  the  executor's  bond  canhot 
be  construed  as  conditioned  for  the  performance 
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of  the  duties  belonging  to  the  trustee.  A  sep- 
arate bond  should  be  ordered.— Hinds  y.  Hinds, 
85  Ind.  312. 

Fob  Cases  from  Othib  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.  {§  231)5- 

2403. 
See,  also,  18  Cyc.  p.  1260. 

§  530.   Settlement  mud  diseharse  of  prin- 
oipal. 

Removal  as  condition  precedent  to  action,  see 
post,  S   637(2). 

[a]  (Snp.  1875) 

The  accounts  filed  in  court  by  an  admin- 
istrator, until  final  settlement,  are  to  be  re- 
garded as  only  prima  facie  correct,  and  frauds 
or  mistakes  in  them  may  be  corrected.  There- 
fore, in  a  suit  on  an  administrator's  bond,  it  is 
not  error  to  permit  him  to  prove,  over  objec- 
tion, that  a  certain  sum,  reported  in  an  ac- 
count current  filed  by  him  as  being  a  balance 
to  be  accounted  for,  consisted  of  uncollected 
notes  taken  at  the  sale  of  the  personal  proper- 
ty of  the  estate,  or  on  sale  of  real  estate  of  the 
decedent,  and  that  he  had  no  money  of  the  es- 
tate from  the  time  of  making  such  report  un- 
til after  the  suit  was  brought.— State  ex  rel. 
Nave  V.  Wilson,  51  Ind.  96. 

[b]  (Snp.  1879) 

Where  an  administrator  submitted  his  final 
report  before  the  estate  was  settled,  and  the 
report  was  confirmed  by  a  proper  court,  which 
thereupon  discharged  the  administrator,  held 
no  bar  to  an  action  on  such  administrator's 
bond.—Parsons  v.  Milford,  67  Ind.  489;  Lang 
V.  State  ex  rel.  Lang,  Id.  577. 

[c]  (App.  1899) 

A  complaint  against  the  surety  of  an  ad- 
ministrator alleged  that  plaintiff  was  entitled, 
as  nephew,  to  share  in  the  intestate's  estate; 
that  the  administrator  was  appointed,  filed  a 
final  report,  and  was  discharged ;  that  the 
appointment  and  final  settlement  were  without 
notice;  that  plaintiff,  at  the  time  of  such  set- 
tlement, was  a  minor,  and  the  administrator 
was  appointed  his  guardian ;  that  the  record 
does  not  show  that  plaintiff  was  in  any  way 
represented  at  the  final  settlement,  other  than 
that  the  administrator  claimed  in  his  report  to 
have  paid  to  himself  a  certain  sum  as  guardian 
of  plaintiff;  that  no  money  was  paid  to  any 
one  entitled  to  receive  same  for  plaintiff;  that 
plaintiff  had  no  knowledge  of  the  administra- 
tor's appointment  as  his  guardian,  or  of  the 
final  settlement,  until  he  was  of  age ;  and  that 
the  administrator  and  the  co-surety  of  the  de- 
fendant died  insolvent.  Held  to  state  a  suffi- 
cient cause  of  action.— State  ex  rel.  Goodhue 
V.  Burkam,  55  N.  E.  237,  23  Ind.  App.  271. 

Fob  Cases  fbok  Otheb  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.   {{  2404, 

2405. 
See,  also,  18  Cyc.  p.  12G1. 


$531.  Diseharse  of  sureties. 

[a]  (Snp.  1866) 

Where  the  sureties  upon  the  bond  of  an 
administrator  filed  an  application,  under  sec- 
tion 29  of  the  statute  (2  Gav.  &  H.  St.  p.  493), 
to  be  released,  and  the  record  showed  that,  in 
response  to  a  citation  issued  against  him  on 
that  application,  the  administrator  appeared 
and  filed  a  new  bond,  which  was  approved. 
held,  that  the  sureties  on  the  first  bond  were 
discharged,  without  a  formal  order  of  the 
court  to  that  effect.  The  right  of  the  sureties, 
under  the  statute,  to  a  discharge  from  further 
liability,  either  by  the  removal  of  the  adminis- 
trator or  by  executing  a  new  bond,  is  an  ab- 
solute one,  not  dependent  on  the  discretion  of 
the  court ;  and  the  filing  of  a  new  bond  in  an- 
swer to  the  application  operates  as  a  discbarge. 
—Lane  v.  State  ex  rel.  Harmon's  Adm*r,  27 
Ind.  108. 

[b]  (Snp.  1875) 

Where  two  persons  who  were  administra- 
tors of  the  same  estate  joined  in  executing  a 
bond  with  others  as  their  sureties,  an  agree- 
ment afterwards  made  by  one  of  the  adminis- 
trators by  which  a  part  of  the  heirs  relio- 
quished  all  further  claim  to  the  estate  did  not 
release  him  as  surety  for  the  other  adminis- 
trator.—Moore  T.  State  ex  rel.  Atkinson,  49 
Ind.  568. 

[c]  (Snp.  1882) 

An  answer  to  a  complaint  on  an  admini.s- 
trator's  bond  which  alleges  that  before  breach 
the  sureties  were,  by  order  of  court,  released, 
and  a  new  bond  given,  is  good  on  demurrer.— 
State  ex  reL  McClamrock  v.  Gregory,  88  Ind. 
110. 

[d]  (Snp.  1889) 

It  is  a  sufficient  defense  for  a  snrety  sued 
on  an  administration  bond  to  allege  that  prior 
to  the  breaches  assigned  a  co-surety  had,  upon 
proper  proceedings,  been  released,  and  a  new 
bond  filed,  since  by  that  proceeding  the  old 
bond  was  at  an  end,  except  as  security  for 
breaches  thereof  committed  before  the  new 
bond  was  taken. — State  ex  rel.  Homer  y.  Bar- 
rett, 121  Ind.  92,  22  N.  E.  969. 

Fob  Cases  feom  Otheb  States, 

See  22  Cent.   Diq.   Ex.  &  Ad.  M  2400- 

2430. 
See,  also,  18  Cyc  pp.  1261-1266. 

§  532.  Breaoh    or   falflllment   of   condi- 
tion. 

[a]  (Snp.  1850) 

Under  the  statute  of  1843,  if  an  adminis- 
trator commit  waste  his  sureties  are  liable  to 
a  suit  in  chancery  by  the  person  interested. — 
Anthony  v.  Negley,  2  Ind.  211. 

[b]  (Snp.  1859) 

For  an  executor  to  convert  any  portion  of 
the  testator's  property  to  his  own  use  is  a 
breach  of  the  condition  of  his  bond.— State  ex 
rel.  Leach  v.  Scott,  12  Ind.  529. 
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[c]  (Sup.  1863) 

A.  executed  a  mortgage  on  his  land  to  B., 
in  which  his  wife  joined,  to  secure  the  pay- 
ment of  a  debt  A.  died  after  the  taking  effect 
of  the  Code  of  1852,  his  wife  him  surriving, 
and  said  debt  remaining  unpaid.  C.  became 
administrator  of  his  estate,  and  there  came  into 
his  hands,  as  such,  assets  sufficient  to  pay  the 
expenses  of  administration,  the  expenses  of  the 
intestate's  last  illness,  and  funeral  expenses, 
and  said  mortgage  debt;  but  he  failed  to  pay 
the  mortgage  debt,  and  suffered  the  mortgage 
to  be  foreclosed,  and  the  property  to  be  sold  to 
pay  said  debt,  and  applied  said  assets  to  the 
payment  of  other  debts  not  liens  on  the  real 
estate.  Held,  that  it  was  the  duty  of  the  ad- 
ministrator to  pay  said  mortgage  debt  out  of 
said  assets,  and  that  his  neglect  to  do  so  con- 
stituted a  breach  of  his  official  bond.— State 
ex  rel.  Lockhart  y.  Mason,  21  Ind.  171. 

The  widow  of  A.  had  a  right  to  have 
said  assets  applied  in  payment  of  said  debt  be- 
fore the  payment  of  general  debts,  and  was 
damaged  by  the  failure  of  the  administrator  to 
80  apply  it ;  end,  for  such  damage,  she  had  a 
right  of  action  against  him  and  his  sureties  on 
his  official  bond.— Id. 

[d]  (Sap.  1866) 

The  heirs-at-law  of  an  intestate  may  sue 
upon  the  bond  of  the  administrator  to  recover 
for  assets  converted  to  the  administrator's  own 
use  and  not  accounted  for.— State  ex  rel.  Mc- 
Neal  y.  Bennett,  24  Ind.  383. 

[e]      (Sap.  1868) 

Breaches  of  the  bond  assigned  were  fail- 
are  to  pay  money  into  court  and  conversion 
thereof  by  the  administrator  to  his  own  use. 
Held  that,  so  long  as  there  are  debts  of  an 
estate  to  be  paid,  a  creditor  cannot  complain 
that  the  administrator  does  not  pay  money  into 
court.— State  ex  rel.  Judah  y.  Lemonds,  29  Ind. 
437. 

[f]  (Sap.  1870) 

The  fact  that  there  are  no  assets  in  the 
hands  of  the  administrator,  out  of  which  to 
pay  a  judgment  obtained  against  the  estate,  is 
a  good  defense  to  an  action  on  the  administra- 
tor's bond.— State  ex  reL  Lawrence  v.  White, 
33  Ind.  298. 

[g]  (Sap.  1881) 

A  suit  may  be  maintained  on  the  bond  of 
an  executor  or  an  administrator  with  the  will 
annexed  for  failure  to  pay  a  legacy,  even 
though  there  has  been  no  previous  order  of 
court  that  the  legacy  be  paid,  and  though  the 
officer  has  not  been  previously  removed.— Gould 
V.  Steyer,  75  Ind.  50. 

[h]     (Sap.  188f) 

Suit  may  be  brought  on  an  administra^ 
tor*s  bond  to  recover  the  amount  of  a  judgment 
against  the  estate,  where  the  same  is  solvent 
and  the  administrator  has  always  had  money 


in  his  hands  to  pay  the  claim ;  the  same  being 
the  only  outstanding  one  against  the  estate- 
Pence  y.  Makepeace,  75  Ind.  480. 

[i]  (Sap.  1881) 
Where  an  administrator  pays  on  general 
debts  money  arising  from  the  sale  of  land  on 
which  are  judgment  liens,  so  as  to  render  him- 
self unable  to  pay  such  liens,  the  holder  of  the 
liens  may  sue  on  his  bond.— State  ex  rel.  Wright 
y.  Brown,  80  Ind.  425. 

0]     (Sap.  1882) 

A  complaint  in  an  action  on  an  adminis- 
trator's bond  by  distributees,  assigning  as  a 
breach  that  the  administrator  had  wrongfully 
delayed  the  settlement  for  more  than  four 
years,  to  the  great  damage  of  plaintiffs,  waft 
good.— Stanton  v.  State  ex  rel.  Green,  82  Ind. 
463. 

A  complaint  in  an  action  on  an  adminis- 
trator's bond  by  distributees,  assigning  as  a 
breach  that  the  administrator  had  wrongfully 
withheld  distribution  for  more  than  four  years, 
though  it  had  been  demanded,  was  good.— Id. 

[k]      (Sap.  1889) 

WTiere  an  executor  solvent  at  the  time  of 
his  appointment,  and,  on  the  maturity  of  a 
note  due  the  estate  from  himself,  fails  to  pay 
the  note,  he  cannot,  on  becoming  insolvent,  re- 
turn the  debt  as  uncollectible,  so  as-  to  relieve 
his  bondsman.— State  ex  rel.  McClamrock  v. 
Gregory,  119  Ind.  503,  22  N.  B.  1. 

[1]  Rev.  St.  1894,  {  2534  (Rev.  St  1881,  | 
2378),  designates  the  order  in  which  claims 
against  an  estate  are  to  be  paid.  Section  2541 
(2385)  directs  the  administrator  to  pay  off 
claims  allowed,  giving  preference  as  provided  in 
the  section  above.  Skd,  that  payment  by  an 
administrator  of  debts  in  an  order  different  from 
that  provided  is  not  a  breach  of  his  bond,  unless 
a  creditor  of  the  estate  or  the  estate  has  suf- 
fered by  reason  of  such  payment— (App.  1895) 
Masterson  v.  Cauble,  41  N.  E.  477,  15  Ind. 
App.  515;  (1896)  Id.,  44  N.  E.  377,  15  Ind. 
App.  515. 

Fob  Cases  fbou  Otheb  States, 

See  22  Cent.  Dig.  E:x.  &  Ad.  |S  2431- 

2451,  2484,  2485. 
See,  also,  18  Cyc  pp.  1267-1272. 


{ 533.  Necessity  of   aooonntinc   and  de» 
fault  by  principal. 

Demand  as  condition  precedent  to  action,  see 
post,  {  537  (2). 

[a]    (Sap.  1881) 

Where  an  executor  failed  to  pay  a  legacy 
as  directed  by  the  will,  a  suit  may  be  main- 
tained against  the  sureties  on  his  administr'^- 
tion  bond  with9ut  any  previous  order  of  the 
probate  court  directing  payment  of  the  legacy. 
—Gould  v.  Steyer,  75  Ind.  50. 
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[b]     (Snp.  1881) 

Id  an  action  on  an  administrator's  bond  to 
recover  tlie  amount  of  a  judgment  against  the 
estate  of  his  intestate,  an  answer  that  the 
estate  is  unsettled,  with  a  large  amount  of 
-claims  uncollected,  is  solvent,  and  will  be  able 
to  pay  all  claims  when  the  assets  are  fully 
realized,  is  no  defense.— Pence  v.  Makepeace, 
75  Ind.  480. 

Fob  Cases  fbom  Other  States, 

See  22  Cent.   Dig.   Bhc.   &i  Ad.  {{  2453- 

2461,  2500. 
See,  also,  18  Cyc.  p.  1281. 

{ 534.  ICeoessity  mud  smAoienoy  of  pro- 
oeedlnss  for  reeorery  msainst 
principal. 

[a]  (Sap.  1827) 

A  creditor  cannot  sue  on  an  administra- 
tion bond  antil  he  has  obtained  judgment  against 
the  estate  of  the  intestate.— Eaton  v.  Benefield, 
2  Blackf.  52. 

[b]  (Sap.  1845) 

Where  an  administrator  has  been  removed 
from  office  for  waste  committed  against  the  es- 
tate, a  suit  may  be  brought  against  him  and  the 
sureties  on  his  administration  bond,  on  relation 
of  his  successor  in  office,  without  recovering  a 
previous  judgment  against  the  administrator.— 
State  ex  rel.  Adams  v.  Johnson,  7  Blackf.  529. 

[c]  (Sap.  1878) 

Where  the  executors  under  a  will  were  di- 
rected to  invest  the  proceeds  of  certain  property 
■and  apply  the  interest  to  the  education  of  cer- 
tain legatees,  an  action  by  the  state  on  the  re- 
lation of  one  of  the  legatees  could  be  maintained 
•on  the  bond  of  the  executors  for  failure  to  pay 
the  legacy,  without  an  order  of  court  having 
been  first  procured  directing  the  executors  to 
apply  the  interest  on  the  money  to  his  educa- 
tion.—Heady  V.  State  ex  rel.  Heady,  60  Ind. 
316. 

[d]  (Sap.  1881) 

A  judgment  creditor  of  a  deceased  person 
was  not  bound  to  enforce  his  lien  against  the 
decedent's  real  estate,  nor  wait  until  the  re- 
moval or  final  settlement  of  the  administratrix, 
nor  file  his  claim  against  the  decedent*s  estate, 
but  was  entitled  to  rely  on  the  administratrix  to 
apply  the  assets  of  the  estate  in  payment  of  the 
judgment  before  paying  the  general  debts,  and 
in  case  she  did  not  do  so  to  sue  her  for  breach 
of  her  bond.— State  ex  rel.  Wright  v.  Brown,  80 
Ind.  425. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.   {{  2458- 

2461,   2492.   2502, 
See,  also,  18  Cyc  p.  1272. 

1 535.   ConolusiTeneM     of     adJadieatioB 
ASidnst  prinoipal. 

[a]     (Sap.  1826) 
After  a  judgment  against  an  administrator 
on   a   bond    of   the    intestate,   and   a   recovery  I 


against  him  in  an  action  on  that  judgment, 
suggesting  a  devastavit,  the  plaintiff  sued  on 
the  administration  bond.  Held,  that  neither  the 
principal  nor  his  surety  could  plead  plene  ad* 
ministravit.— Goodwin  v.  Wilson,  1  Blackf.  344. 

St.  1821,  p.  141.  changes  the  rule  of  the 
common  law  that  if  an  administrator  when 
sued  for  a  debt  of  the  intestate  omit  to  plead 
plene  administravit,  and  judgment  be  given 
against  him,  assets  are  admitted,  and  he  cannot 
afterwards  plead  that  plea  in  an  action  on  the 
judgment  suggesting  a  devastavit,  and  admits 
the  plea  in  such  a  case,  though  it  does  not  ex- 
tend the  privilege  to  a  suit  on  the  administra- 
tion bond,  brought  subsequent  to  the  recovery 
for  a  devastavit.— Id. 

[b]  (Sap.  1826) 

The  surety  in  an  administrator's  bond  is 
concluded  by  a  judgment  of  devastavit  against 
the  principal.— Governor  v.  Shelby,  2  Blackf. 
2a      . 

[c]  (Sap.  1854) 

A  surety  on  an  administrator's  bond  is  es- 
topped from  controverting  the  validity  of  a  d& 
cree  rendered  against  the  administrator  on  a 
bill  in  equity  filed  by  a  creditor  to  open  the 
administrator's  final  settlement,  on  the  ground 
of  waste.- Salyer  v.  State  ex  rel.  Tyner,  5  Ind. 
202. 

In  1847,  a  final  settlement  was  made  by  an 
administrator  in  the  probate  court.  In  1850, 
certain  of  intestate's  creditors  filed  a  bill  to 
open  the  settlement  on  the  ground  of  waste; 
and  the  court  found  that  there  was  then  in  the 
possession  of  the  administrator  a  laige  sum. 
and  decreed  that  the  settlement  should  be  open- 
ed, and  that  complainants  should  recover  of  the 
administrator,  as  such,  a  certain  sum,  etc  An 
execution  on  said  decree  having  been  returned 
unsatisfied,  the  creditors  brought  suit  upon  the 
administrator's  bond.  Held,  that  such  a  decree 
was  a  sufficient  conviction  of  waste.— Id. 

[d]     (Sap.  1881) 

In  an  action  on  an  administrator's  bond 
for  failure  to  pay  a  judgment  against  the  estote, 
an  answer  averring  that  plaintiff's  claim  was 
not  a  judgment,  but  an  allowance  made  by  the 
court  for  a  debt  owing  by  decedent  and  filed  by 
plaintiff  against  the  estate  for  a  demand  hav- 
ing no  priority  over  any  other  demand,  and. 
though  so  alleging  that  the  esUte  was  not  lia> 
ble  to  pay  plaintiff's  demand  becaose  plaintiff 
was  indebted  to  defendant  on  a  much  larger 
sum  on  a  note,  stated  no  defense  by  way  of  set- 
off or  otherwise.— Pence  v.  Makepeace,  75  Ind. 
480. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {{  2462- 

2475,  2503. 
See,  also.  18  Cyc  p.  1272;    note,  52  I^  R. 

A.  187. 
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S  537.  AotioBi. 

Actions    of   bonds   of   surviving   partners,    see 

Partnebship,  §  250. 
Admissions,  as  evidence,  see  Evidence,  |  215. 
Aider  by  verdict  or  judgment,  see  Pleading,  | 

433. 
Best  and  secondary  evidence,  see  Evidence,  9 

158. 
Competency  of  witness,  see  Witnesses,  |  133. 
Departure,  see  Pleading,  i  180. 
Filing  written   instruments  with   pleading,  see 

Pleading,  §§  308,  311. 
Jurisdiction  as  dependent  on  amount  or  value 

in  controversy,  see  Coubts,  {  168. 
New  trial,  see  New  Trial,  §  9. 
Second  suit  for  items  left  out  by  mistake,  see 

Judgment,  §  599. 
Setting:  out  written  instrument  in  pleading,  see 

Pleading,  §  32. 
Verdict  on  several  coiints  or  issues,  see  Trial, 

S  330. 

§  537  (2).    Conditions  precedent. 

[a]  (So*.  1862) 

Under  Rev.  St.  1843,  p.  5G1,  §  400,  pro- 
viding that  an  action  will  lie  on  an  executor's 
bond  where  the  amount  of  the  claim  has  come 
to  the  executor's  hands  and  the  claim  has  been 
admitted  to  be  just,  or  has  been  allowed  and 
demand  has  been  made,  suit  cannot  be  main- 
tained on  a  demand  which  the  administrator  ad- 
mitted to  be  just,  without  showing  a  demand.— 
State  ex  rel.  Pierson  v.  Bowden,  3  Ind.  504. 

[b]  (Sap.  1865) 

The  statute  authorizes  a  suit  upon  an  ad- 
ministrator's bond  on  the  relation  of  the  heirs, 
and  such  suit  may  be  brought  before  the  re- 
moval of  the  administrator.— Owen  v.  State  ex 
rel.  Owen,  25  Ind.  371. 

[c]  (Sup.  1866) 

When  an  administrator  resigns  his  trust, 
it  is  his  duty  to  pay  the  money  in  his  hands  be- 
longing to  the  estate  into  court,  or  to  his  suc- 
cessor in  the  trust,  and  no  demand  is  necessary 
before  suit  is  brought  upon  his  bond  by  the 
administrator  de  bonis  non. — Lane  v.  State  ex 
rel.  Harmon's  Adm'r,  27  Ind.  108. 

[d]  (Sup.  1878) 

AYi  action  by  the  state  on  the  relation  of 
a  legatee  under  a  will  is  maintainable  on  an 
executor's  bond  for  failure  to  pay  the  relator's 
legacy  without  first  procuring  the  removal  of 
the  executors.— Heady  v.  State  ex  rel.  Heady, 
60  Ind.  316. 

[e]  (Snp.  1881) 

A  judgment  allowing  claim  against  dece- 
dent's estate  makes  it  the  administrator's  doty 
to  pay  the  claim ;  hence  a  suit  may  be  brought 
on  his  bond  without  alleging  demand.— Pence  v. 
Makepeace,  75  Ind.  480. 

Fob  Cases  from  Other  States, 

See  22  Cent.    Dig.   Ex.  &  Ad.   S|  2453, 

2484-2581. 
See,  also,  18  Cyc.  pp.  1280-1309. 


I  537  (3).    Dcfemei  and  set-off  or  counter- 
claim, 

[a]  (Sup.  1888) 
An  administrator  may  apply  moneys  com- 
ing into  his  hands  as  such  to  the  liquidation  of 
claims  allowed  by  the  court,  and,  in  an  action 
on  his  bond,  such  claims  may  be  allowed  as  a 
counterclaim.— State  ex  rel.  Homer  v.  Barrett, 
22  N.  E.  969,  121  Ind.  92. 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.   Ex.  lb  Ad.  {{  2453, 

2484-2581. 
See,  also,  18  Cyc.  pp.  1280-1309* 

S  537(4).    Jurisdiction  and  venue. 

[a]  (Snp.  1858) 
The  circuit  court  has  exclusive  jurisdiction 
of  suits  on  the  bonds  of  administrators,  etc., 
where  the  damages  claimed  are  laid  at  $1,000 
or  upwards.— State  ex  rel.  Clark  v.  Turner,  10 
Ind.  411. 

For  Cases  from  Other  States, 

See  22  Cent.   Dig.  Ex.   lb  Ad.   {{  2453, 

2484-2581. 

See,  also,  18  Cyc.  pp.  1280-1309. 

I  537(0).    Persons  entitled  to  enforce  lia- 
bility. 

[a]  (Snp.  1823) 

An  action  on  an  administration  bond  pay- 
able to  the  associate  judges  must  be  in  their 
names  on  the  relation  of  some  person  beneficial- 
ly interested.— Songer  v.  Man  waring,  1  Bladtf. 
251. 

[b]  (Snp.  1827) 

A  legatee,  distributee,  or  creditor,  until  his 
claim  has  been  exhibited  and  established  accord- 
ing to  law,  and  payment  thereof  has  been  refus- 
ed by  the  executor  or  administrator,  is  not  a 
party  injured  within  the  meaning  of  Rev.  Code 
1824,  p.  323,  authorizing  suit  on  the  bond  of 
an  administrator  or  executor.— Eaton  v.  Bene- 
field,  2  Blackf.  52. 

[c]  (Snp.  1848) 

The  executor  of  A.  gave  bond,  with  surety, 
conditioned  for  the  performance  ot  his  duty,  Sn 
1846,  and  after  the  executor's  death  the  admin- 
istratrix of  the  surety  was  sued  on  said  bond 
for  a  devastavit  committed  by  the  executor. 
The  suit  was  brought  in  the  name  of  the  state 
on  the  relation  of  the  administrator  de  bonis 
non  of  A.  Held,  that  the  suit  would  not  lie 
on  the  relation  of  the  administrator  de  bonis 
non.— State  ex  rel.  Pierson  v.  Gooding,  8  Blackf. 
567. 

[d]  (Snp.  1857) 

An  •  administrator  de  bonis  non  can  bring 
an  action  against  the  administrator  of  the  sure- 
ty of  the  original  administrator.—State  ex  rel. 
Wright  V.  Porter,  9  Ind.  3421 

[e]  (Snp.  1863) 

So  far  as  a  widow  takes  by  descent  from 
her  husband,  under  the  provisions  of  1  Gav.  ft 
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H.  St  p.  291»  c  46,  she  takes  also  as  his  heir; 
and  therefore  she  may,  under  2  Gav.  &  H. 
St.  p.  529,  $  162,  maintain  an  action  against 
an  executor  or  administrator  on  his  bond.— 
State  ex  rel.  Lockhart  y.  Mason,  21  Ind.  171. 

[f]  (Snp.  1S74) 

An  administrator  de  bonis  non  may  sue  a 
former  administrator  of  the  same  estate  on  his 
official  bond,— Myers  v.  State  ex  rel.  McCray, 
47  Ind.  203. 

[g]  (Snp.  1S76) 

Where  an  administrator  refuses  to  obey 
an  order  directing  him  to  pay  over  money  in  his 
hands  escheating  to  the  state,  but  the  court  did 
not  remove  him,  as  it  should  have  done  in  order 
that  a  successor  might  be  appointed,  who  might 
bring  action  against  the  defaulting  administra- 
tor, the  attorney  general  had  authority  to  in- 
stitute proceedings  for  the  money,  under  1  Rev. 
St.  1876,  p.  152,  providing  that,  where  an  officer 
whose  duty  it  is  to  collect  money  escheating  to 
the  state  shall  fail  to  do  so  for  12  months, 
the  attorney  general  shall  institute  proceedings. 
— Fuhrer  v.  State  ex  rel.  Attorney  General,  55 
Ind.  150. 

[h]     (Snp.  1877) 

The  administrator  of  a  devisee  may  main- 
tain an  action  against  the  surety  of  the  testa- 
tor's executor  for  a  conversion  of  the  devise- 
Nelson  v.  Corwin,  59  Ind.  489. 

[I]  (Snp.  1879) 
Where  two  administrators  executed  a  joint 
bond,  and  one  resigned,  the  other  could,  under 
2  Rev.  St.  1876.  p.  500,  §  19.  maintain  an  ac- 
tion against  him  and  his  sureties  upon  such 
bond  as  upon  a  separate  bond.— State  ex  rel. 
Wyant  v.  Wyant,  67  Ind.  25. 

[J]  (Snp.  1901) 
Under  Bums'  Rev.  St.  1894,  %  2613  (Rev. 
St.  1881,  $  2458;  Homer's  Rev.  St.  1897,  f 
2458),  providing  that  an  administrator  may  be 
sued  on  his  bond  by  a  succeeding  administrator 
for  failure  to  pay  money  of  the  estate  into 
court  according  to  law,  or  for  embezzling  or 
concealing  or  converting  the  estate's  property 
to  his  own  use,  an  administrator  de  bonis  non 
may  maintain  an  action  on  the  bonds  of  prior 
administrators  for  the  malfeasance  of  such  ad- 
ministrators.—Sheeks  V.  State  ex  rel.  Alexan- 
der, 60  N.  E.  142,  156  Ind.  508. 

Fob  Cases  from  Other  States. 

See  22  Cent.   Dig.    Ex.  &  Ad.   §§  2453, 

2484-2581. 
See,  also,  18  Cyc.  pp.  1280-1309. 


I  537(7).    FarticB  and  proc€8$. 

[a]     (Snp.  1865) 

In  a  suit  by  an  administrator  de  bonis  non 
upon  the  bond  of  a  deceased  executor  of  his 
testator's  estate,  the  administrator  of  the  execu- 
tor and  the  surviving  sureties  may  be  made 
joint  defendants.— Braxton  v.  State  ex  rel.  Al- 
bert, 25  Ind.  82. 


[b]  (Snp.  1874) 
In  an  action  by  an  administrator  d.  b.  n. 
on  the  bond  of  the  former  administrator,  the 
executor  of  a  surety  on  such  bond  may  be  join- 
ed.—Myers  V.  State  ex  reL  McCray,  47  Ind- 
293. 

Cc]     (Snp.  1882) 

In  an  action  by  a  creditor  of  an  estate 
against  the  sureties  on  the  bond  of  a  deceased 
administrator  for  the  misconduct  of  the  admin- 
istrator during  life  resulting  in  injury  to  the 
creditor,  the  administrator  of  the  deceased  ad- 
ministrator's estate  while  a  proper  is  not  a  nec- 
essary party.— Embree  v.  State  ex  rel.  Federer, 
85  Ind.  368. 

To  a  sujt  on  an  administrator's  bond  on 
the  relation  of  a  creditor,  neither  other  unpaid 
creditors  nor  the  administrator's  administrator 
are  necessary  parties.— Id. 

For  Cases  frou  Other  States, 

See  22  Cent.   Dig.   Ex.  &  Ad.   §§  2453, 

2484-2581. 
See,  also,  18  Cyc.  pp.  1280-1309. 

i  537  (8).    Pleading. 

M     (Snp.  1823) 

In  a  suit  on  an  administration  bond,  the 
declaration  must  show  the  official  character  of 
the  plaintiff,  and  it  must  appear  for  whose 
benefit  the  action  is  brought.— Songer  y.  Man- 
waring,  1  Blackf.  251. 

[b]  (Snp.  1827) 

The  declaration  on  the  bond  of  an  executor 
or  administrator  must  show  the  relator  to  be 
a  creditor,  legatee,  or  distributee.— Eaton  ▼. 
Benefield,  2  Blackf.  52. 

[c]  (Snp.  1847) 

In  debt  by  the  state  on  the  relation  of  A. 
against  B.  on  his  bond  as  administrator,  the 
declaration  stated  that  the  relator  was  a  cred- 
itor of  the  estate,  but  it  did  not  allege  that 
he  had  recovered  a  judgment  against  the  estate, 
nor  did  it  show  the  nature  or  amount  of  his 
demand.  Held,  that  the  declaration  was  insuf- 
ficient.—Wright  V.  State  ex  rel.  Howe,  8  Blackf. 
385. 

[d]  (Snp.  1851) 

In  a  suit  before  a  justice  against  an  ad- 
ministrator and  his  sureties,  the  demand  stated 
that  the  plaintiff  was  the  widow  of  the  in- 
testate, and  entitled,  under  the  statute,  to  cer- 
tain personal  property  of  the  estate,  which 
property  she  had  demanded  of  the  administra- 
tor. That  statement  was  filed,  with  a  copy  of 
the  administration  bond,  as  the  cause  of  action. 
Held,  that  the  cause  of  action  was  sufficient, 
under  the  statute.— Walker  y.  Prather,  3  Ind. 
112. 

[e]      (Snp.  1852) 

In  a  suit  upon  an  administrator's  bond, 
executed  for  the  faithful  application  of  the  pro- 
ceeds of  real  estate  of  the  decedent,  which  the 
administrator   had   procured  an   order   to   sell. 
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the  defendant  pleaded  nil  debet.  Held,  that 
the  plea  was  not  a  nullity,  and  the  relator  un- 
der the  issue  should  have  proved  all  the  ma- 
terial averments  in  his  declaration,  except  the 
execution  of  the  bond.— Kirkpa trick  v.  State  ez 
rel.  Kirkpatrick,  3   Ind.   521. 


[f]  (Sop, 

Under  the  Code,  a  complaint  on  an  execu- 
tor's bond  by  one  legatee,  claiming  as  damages 
the  property  due  to  him,  is  good,  for  the  court 
may,  notwithstanding  the  form  of  that  claim, 
render  a  proper  judgment  in  favor  of  the  gen- 
eral estate.— State  ex  rel.  Leach  v.  Scott,  12 
Ind.  529. 

[g]  (Sap.  1862) 

Where,  in  a  suit  on  an  administrator's 
bond,  several  breaches  are  assigned,  if  one  be 
well  assigned  a  demurrer  to  all  must  be  over- 
ruled.—Whitehall  V.  State  ex  rel.  Jones,  19 
Ind.  27. 

[h]  (Sap.  1863) 
A  complaint  upon  an  administrator's  bond 
alleged  his  receipt  of  certain  assets  and  his 
failure  to  apply  them  according  to  law.  The 
answer  set  up  an  alleged  disposition,  and  the 
report  thereof  to  the  proper  court,  according 
to  law.  Held,  that  the  answer,  since  it  did 
not  set  out,  and  was  not  accompanied  by,  a 
copy  or  transcripts  of  the  records  alluded  to, 
was  bad.— State  ex  rel.  Stevens  v.  Marshall, 
20  Ind.  287. 

[i]  (Sap.  1865) 
Under  the  practice  of  this  state,  a  demur- 
rer will  not  lie  to  a  part  of  a  paragraph  of  a 
pleading;  but  in  a  suit  upon  an  executor's 
bond,  regarding  each  separate  breach  assigned, 
when  taken  in  connection  with  the  introductory 
averments  in  the  complaint,  as  a  separate  para- 
graph containing  a  distinct  cause  of  action,  a 
demurrer  may  be  properly  filed  to  each  breach. 
—Reno  V.  Tyson,  24  Ind.  56. 

[J]  (Sap.  1865) 
It  is  a  sufficient  assignment  of  a  breach 
cf  an  administrator's  bond  to  aver  that  there 
came  to  his  hands  as  administrator  assets  of  a 
certain  value,  which  he  converted  to  his  own 
use  and  wholly  failed  to  account  for.— State 
ex  rel.  McNeal  v.  Bennett,  24  Ind.  383. 

[k]     (Sap.  1865) 

The  complaint  in  an  action  upon  an  ad- 
ministrator's bond  alleged  that  the  bond  was 
given  **for  the  purpose  of  continuing  the  let- 
ters of  administration."  Held,  upon  demurrer 
filed  by  the  sureties,  that  this  language  showed 
that  a  former  bond  had  been  given,  as  letters 
of  administration  cannot  issue  except  upon  the 
filing  of  a  bond,  and  that  the  complaint  was 
insufficient,  as  it  contained  no  allegation  as  to 
why  a  second  bond  was  required.— Lane  v. 
State  ex  rel.  Albert,  24  Ind.  421. 

[1]      (Sap.  1865) 
In  an  action  by  an  administrator  de  bonis 
non  upon  an  executor's  bond,  a  copy  of  the  will 


need  not  be  filed  with  the  complaint.— Braxton 
V.  State  ex  rel.  Albert,  25  Ind.  82. 

[m]      (Sap.  1865) 

Suit  by  the  heirs  upon  a  bond  executed 
by  an  administrator  with  the  will  annexed,  by 
order  of  the  court.  The  breach  assigned  was 
that  the  administrator  had  appropriated  to  his 
own  use  the  sum  of  ^,000  belonging  to  said 
estate,  which  was  in  his  hands  at  the  time  of 
the  execution  of  the  bond.  Held,  that  the  com- 
plaint was  not  demurrable  because  it  did  not 
allege  that  the  money  came  into  the  hands  of 
the  administrator  after  the  execution  of  the 
bond.— Owen  v.  State  ex  rel.  Owen,  25  Ind. 
371. 

[n]  (Sap.  1878) 
A  testator  appointed  his  sons  E.  and  J. 
his  executors,  and  directed  that  certain  per- 
sonal property,  including  a  chose  in  action 
against  E.,  be  sold,  and  a  certain  residue  of 
the  proceeds  be  loaned  out,  "and  th6  interest 
be  appropriated  to  the  education  of  my  two 
sons  T.  and  H."  In  an  action  brought  on  the 
relation  of  H.  upon  the  executor's  bond,  the 
complaint  alleged  that  the  defendants  had  sold, 
etc.,  except  the  chose  in  action  against  E., 
who  was  solvent,  leaving  in  their  hands  $2,848 
to  be  loaned,  and  the  interest  applied  to  the 
education  of  T.  and  H. ;  that  said  sum  could 
have  been  loaned,  etc.,  and  the  executors  ought 
to  account  for  interest  at  10  per  cent. ;  that  T. 
had  completed  his  education  at  a  certain  date; 
that  thereafter  H.  commenced  and  completed 
his  education  at  his  own  expense,  the  defend- 
ants having  failed  to  defray  any  of  the  ex- 
pense thereof;  and  that  he  had  arrived  at  his 
majority  and  demanded  repayment,  which  was 
refused.  Held,  on  demurrer,  that  the  complaint 
was  sufficient,  as  it  was  not  necessary  to  allege 
that  the  whole  interest  had  not  been  expended 
in  educating  T. ;  that  the  breach  assigned  fell 
within  2  Rev.  St.  1876,  p.  549,  §  162,  cl.  10,  as 
to  **any  other  violation  of  the  duties  of  his 
trust" ;  and  that  an  answer  that,  by  the  terms 
of  the  will,  the  defendants  were  only  to  pay 
for  the  education  received  by  H.  prior  to  his 
attaining  his  majority,  which  they  had  done 
was  insufficient— Heady  v.  State  ex  rel.  Heady, 
60  Ind.  316. 

In  an  action  by  the  state  on  the  relation 
of  a  legatee  on  the  bond  of  executors  for  fail- 
ure to  pay  money  due  to  the  relator  under 
the  will  of  testator  creating  a  trust  fund  and 
directing  the  interest  thereon  to  be  appropriat- 
ed to  the  education  of  the  relator  and  his  broth- 
er, a  complaint  averring  that  the  relator's 
brother  completed  his  education  two  years  aft- 
er the  fund  came  into  the  hands  of  the  execu- 
tors, and  that  plaintiff  commenced  his  collegiate 
course  two  years  after  the  brother  completed 
his  education,  is  sufficient  to  show  that  the  ex- 
ecutors had  in  their  hands  the  amount  of  in-' 
terest  accruing  on  the  fund  after  the  relator's 
brother  had  completed  his  education,  since  it 
will   not   be  presumed  that  the   executors   ap- 
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plied  the  interest  to  the  education  of  the  lega- 
tee in  advance  of  it  being  earned.— Id. 

[o]     (Sup.  1881) 

In  an  action  on  an  administrator's  bond 
to  recover  the  amount  of  a  judgment  against 
the  estate  of  his  intestate,  which  was  solvent, 
the  judgment  being  the  only  unpaid  claim,  an 
answer  alleging  that  the  plaintiff  was  indebted 
to  defendant  in  a  much  larger  sum  on  a  note 
which  he  failed  to  pay,  and  refused  to  allow 
the  judgment  to  be  credited  on  the  note,  was 
insufficient  as  an  answer  of  set-off,  or  for  any 
other  defense.— Pence  v.  Makepeace,  75  Ind. 
480. 

[p]  (Sup.  1883) 
The  complaint  in  an  action  on  the  general 
bond  of  an  administratrix  alleged  that  the  ad- 
ministratrix received  money  as  proceeds  of  the 
sale  of  the  personal  property  of  the  decedent, 
and  alleged  that  she  wasted  a  part  of  the  es- 
tate. There  was  nothing  to  show  that  the  mon- 
ey wasted  was  derived  from  the  personal  estate 
and  for  anything  that  appeared  on  the  face  of 
the  complaint  the  sum  so  derived  was  duly  ad- 
ministered. The  complaint  showed  that  the 
administratrix  sold  real  estate.  Heldt  that  an 
answer  alleging  that  the  administratrix  had 
fully  administered  all  the  personal  estate  of 
the  deceased  was  sufficient.— State  ex  rel.  Jones 
V.  Cloud,  94  Ind.  174. 

A  complaint  in  an  action  on  an  admin- 
istratrix bond  alleged  the  removal  of  the  ad- 
ministratrix before  the  bringing  of  the  suit. 
The  answer  alleged  that  the  estate  of  decedent 
had  been  fully  administered.  Held^  that  the  an- 
swer sufficiently  showed  that  the  estate  was 
administered  before  the  institution  of  the  ac- 
tion.—Id. 

[q]  (Sup.  1889) 
In  an  action  on  an  administrator's  bond, 
an  answer  that  defendant  had  fully  admin- 
istered the  estate,  and  all  the  rights,,  credits, 
etc.,  which  came  to  his  hands,  and  that  said 
estate  is  now  indebted  to  him  in  a  certain  sum, 
is  good  on  demurrer,  though  it  might  have  been 
required  to  be  made  more  specific  as  to  the 
manner  of  the  indebtedness.— State  ex  rel.  Ho- 
mer V.  Barrett,  121  Ind.  02,  22  N.  E.  9G9. 

In  an  action  on  an  administrator's  bond, 
the  administrator  may  set  up  a  counterclaim 
for  money  paid  out  in  excess  of  receipts ;  and 
the  objection  that,  owing  to  insolvency  of  the 
estate,  he  paid  claimants  more  than  they  were 
entitled  to,  must  be  raised  by  reply.— Id. 

[r]  (App.  1897) 
Where  a  complaint,  in  an  action  on  an  ad- 
ministrator's bond,  alleges  that  he  received  a 
certain  sum  and  converted  it  to  his  own  use, 
and  that  he  knew  of  assets  which  he  failed  to 
•  preserve  for  the  estate,  an  answer  setting  up 
a  defense  as  to  the  special  sum  alleged  to  have 
been  converted,  but  not  answering  the  charge 
as  to  the  failure  to  preserve  the  assets,  is  bad. 


—State  ex  rel.  Wright  v.  Tomlinson,  45  N.  E. 
1110,  10  Ind.  App.  062,  59  Am.  St.  Rep.  335. 

[s]  (App.  1901) 
In  an  action  on  the  bond  of  an  administra- 
tor c.  t.  a.  to  recover  a  legacy  to  be  paid  to  the 
relator  when  she  reached  the  age  of  21  years, 
the  complaint  did  not  show  that  she  had  ar- 
rived at  that  age,  or  that  the  debts  of  the 
testator  had  been  paid,  or  that  after  paying 
the  legacy  there  would  be  sufficient  to  pay  par- 
amount claims,  or  that  the  legacy  would  not 
be  needed  to  pay  such  claims,  or  that  there 
would  have  been  enough  derived  from  the  as- 
sets, but  for  the  derelictions  of  the  administra- 
tor, to  pay  all  such  claims  in  addition  to  the 
legacy.  Held,  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. — Rogers 
V.  State  ex  reL  Beatty,  59  N.  E.  334,  20  Ind. 
App.  144. 

Where,  in  an  action  by  the  state,  on  re- 
lation of  a  legatee,  against  an  administrator 
de  bonis  non  c.  t.  a.,  and  the  sureties  on  his 
bond,  and  his  predecessor  to  recover  a  legacy, 
the  second  paragraph  of  the  complaint  did  not 
make  any  reference  to  the  administrator's  bond, 
such  paragraph  did  not  state  a  cause  of  action, 
in  favor  of  the  state,  as  the  state,  on  the  re- 
lation of  the  legatee,  could  sue  the  defendants 
to  recover  the  legacy,  only  on  the  administra- 
tor's bond.— Id. 

Fob  Cases  ^om  Otheb  States, 

See  22  Cent.   Dig.  Ex.  &  Ad.  §§  2453, 

2484-2581. 
See,  also,  18  Cyc.  pp.  1280-1309. 


S  537(9).    Evidence. 

[a]  (Sup.  1832) 

A  judgment  against  an  executor  Is  not 
evidence  in  an  action  against  the  administra- 
tors of  a  surety  of  such  executor. — Nicholson 
V.  Carr,  3  Blackf.  104. 

[b]  (Sup.  I860) 

In  a  suit  against  an  administrator  and 
his  surety  on  a  second  or  additional  bond  given 
on  application  of  a  former  surety  to  be  dis- 
charged, the  surety  cannot  prove  declarations 
of  the  administrator,  made  before  the  execution 
of  the  second  bond,  tending  to  show  that  he 
had  converted  the  money  then  in  his  hands  to 
his  own  use.— Bales  y.  State  ex  reL  Penning- 
ton, 15  Ind.  321. 

[c]  (Sap.  1865) 

It  will  be  presumed  in  a  suit  upon  an  ad- 
ministrator's bond,  in  favor  of  the  action  of  the 
court,  that  the  order  requiring  the  execution  of 
the  bond  was  authorized  by  law. — Owen  v.  State 
ex  rel.  Owen,  25  Ind.  371. 

[d]  (Sup.  1866) 

In  a  suit  upon  an  administratoi's  bond,  an 
account  current  filed  by  the  administrator  is  at 
least  presumptive  evidence  that  the  amount 
therein  stated  was  in  the  hands  of  tiie  admin- 
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istrator  at  the  time  of  filing  the  account— Lane 
V.  State  ex  rel.  Harmon's  Adm'r,  27  Ind.  108. 

[e]     (S«p.  1881) 

In  an  action  on  an  administrator's  bond, 
evidence  showing  the  amount  and  kinds  of 
property  owned  by  the  decedent  just  before  his 
death,  and  at  the  time  when  his  son,  afterwards 
appointed  administrator,  took  possession  of  the 
property,  was  competent.— Beal  v.  State  ex 
rel.  Beal,  77  Ind.  231. 

In  a  suit  by  the  heirs  against  an  adminis- 
trator and  his  sureties,  held,  that  his  final  re- 
port, showing  plaintiffs  as  heirs  entitled  to  dis- 
tribution, was  sufficient  proof  of  their  heirship. 
—Id. 

[f]  (Sup.  1882) 

In  an  action  by  a  creditor  against  the  sure- 
ties on  an  administrator's  bond,  the  complaint 
alleging  conversion  of  the  assets  of  the  estate 
by  the  administrator,  evidence  that  creditors 
of  the  estate  had  demanded  of  such  administra- 
tor payment  of  their  claims  and  that  he  failed 
to  pay  the  same  was  not  sufficient  to  establish 
a  conversion  of  the  assets.— Embree  v.  State  ex 
rel.  Federer,  85  Ind.  368. 

In  a  suit  on  an  administrator's  bond  at 
the  relation  of  a  creditor,  something  more  tban 
mere  delay  in  the  payment  of  a  claim,  against 
the  estate  must  be  proven  to  make  out  a  case 
of  conversion  of  the  assets.— Id. 

[g]  fSap*  1884) 

Where  suit  is  brought  on  an  administra- 
tor's bond,  parol  evidence  of  the  amount  re- 
ceived for  land  is  admissible.— State  ex  rel. 
Wells  V.  Lindley,  98  Ind.  48. 

The  record  of  proceedings  for  the  sale  of 
land  by  an  administrator  is  not  inadmissible  in 
an  action  against  him  on  his  bond,  for  the  rea- 
son that  the  land  sold  was  defectively  described, 
where  it  appears  that  many  distinct  parcels  of 
land  were  embraced  in  the  proceedings,  and  the 
greater  number  of  them  were  described  accur- 
ately.—Id. 

For  Cases  from  Other  Stati», 

See  22  Cent.   Dig.   Ex.  &  Ad.  §{  2453, 

2484r-2581. 
See,  also,  18  Cyc.  pp.  1280-1309. 


S  537  (10).    Trial 

[a]    (Sup.  187fi) 

Special  findings  of  the  court,  in  an  action 
on  the  bond  of  an  administrator,  brought  on 
the  relation  of  an  heir  at  law  of  the  intestate, 
were  to  the  effect  that  die  administrator  and  re- 
latrix  were  children  of  the  decedent;  that  the 
decedent  during  her  lifetime  had  conveyed  to 
the  defendant,  her  son,  by  deed,  a  certain  quan- 
tity of  land,  in  consideration  of  his  acceptance 
of  a  condition  imposed  upon  him  in  such  deed, 
tAiat  he  would  support  the  mother  during  her 
lifetime ;  that  subsequently,  upon  his  agreement 
to  make  other  and  satisfactory  provision   for 


her  maintenance  and  support,  she  joined  with 
him  in  conveying  the  land  to  a  third  party ;  that 
pursuant  to  a  mutual  agreement  between  the 
mother  and  the  son  tiie  purchaser  paid  to  the 
mother  a  part  of  the  purcha.*^  price,  and  exe- 
cuted his  notes,  secured  by  a  mortgage,  for  the 
balance,  the  son  verbally  agreeing  with  the 
mother,  prior  to  and  at  the  time  of  execution  of 
the  notes,  that  they  were  to  be  given  to  her 
for  her  maintenance  and  support,  and  that  in 
case  they  should  prove  insufficient  he  would 
furnish  additional  means  after  they  were  ex- 
hausted, and  that,  if  any  residue  of  such  notes 
remained  unexpended  at  her  death,  it  should 
revert  to  the  son,  and  should  become  his  individ- 
ual property ;  that  upon  the  death  of  the  moth- 
er, leaving  unexpended  a  portion  of  such  money 
and  notes,  the  son,  as  administrator  of  her  es- 
tate, took  charge  thereof;  and  that  he  refused 
to  charge  himself  therewith  as  administrator, 
claiming  it  as  his  individual  property.  Held^ 
that  the  proper  conclusion  of  law  arising  upon 
these  findings  was  that  the  son  was  not  liable 
to  the  relatrix  for  any  portion  of  such  residue 
claimed  as  his  individual  property.— Irwin  v. 
State  ex  rel.  Spoore,  54  Ind.  137. 

[b]     (Sup.  1877) 

Where  an  action  on  relation  of  an  adminis- 
trator de  bonis  non  on  the  bond  of  his  prede- 
cessor was  referred  to  a  master  to  report  what 
sum  was  due  to  the  estate,  etc.,  the  master  was 
authorized  to  allow  interest  and  penalty.— Reid 
V.  State  ex  rel.  Frybarger,  58  Ind.  406. 

S  537  (12).    Judgment   and  review. 

[a]  (Snp.  1870) 

In  an  action  on  a  joint  bond  of  co-admin- 
istrators, where  judgment  is  rendered  for  the 
plaintiff,  the  sureties  on  the  bond  have  a  right 
to  an  order  directing  that  the  execution  to  be 
issued  on  the  judgment  be  first  levied  on  the 
property  of  the  principals,  although  one  of  the 
principals*  may  have  taken  possession  of  the  en- 
tire assets  of  the  estate  and  administered  the 
estate,  so  far  as  it  has  been  administered,  and 
the  other  administrator  has  never  received  any 
of  the  assets.— Prichard  v.  State  ex  rel.  Keller, 
34  Ind.  137. 

[b]  (Sup.  1875) 

Where  there  are  claims  against  an  estate 
in  a  suit  on  the  relation  of  the  heirs  upon  the 
bond  of  the  administrator,  it  is  proper  for  the 
court  to  direct  that  the  amount  received  be 
retained  by  the  cletk  until  the  further  order  of 
the  court.— Moore  v.  State  ex  reL  Atkinson,  49 
Ind.  558. 

[c]  (Sup.  1888) 

An  administrator  d.  b.  *  n.,  who  has  ob- 
tained a  judgment  on  the  bond  of  his  predeces- 
sor for  converting  the  assets  of  the  estate,  may 
enforce  the  judgment  against  land  fraudulently 
conveyed  by  such  predecessor,  without  issuing 
execution    against    him    or    his    sureties,    and 
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though  there  are  no  debts  due  from  the  estate. 
—Duffy  V.  State.  115  Ind.  351,  17  N.  E.  615. 

Fob  Gases  fbom  Otheb  States, 

See  22  Cent.   Dig.   Er.  &  Ad.  ||  2453, 

2484-2581. 
See,  also,  18  Cyc.  pp.  1280-1309. 

XIV.   EXECUTORS  DE  SON  TORT. 

Intermeddling  with  administration  in  general, 
see  ante,  §  6. 

S  538.  Aoti  whicli  oonfltltnte  one  ezecn- 
tor  de  ion  tort. 

[a]  (Sap.  1832) 

A  man  left  home,  on  a  trading  voyage, 
leaving  his  wife  and  five  children,  and  debts 
exceeding  the  amount  of  his  property,  and  did 
not  live  to  return  home;  and  his  wife,  within 
a  year,  and  before  having  certain  knowledge  of 
his  death,  used  the  property  he  left  in  support- 
ing herself  and  children,  and  in  the  payment 
of  his  debts.  Held,  that  she  was  not  liable,  as 
executrix  de  son  tort,  to  the  creditors  of  her 
husband.— Brown  v.  Benight,  3  Blackf.  39,  23 
Am.  Dec.  373. 

[b]  (Sup.  1835) 

If  a  widow  continue  in  the  possession  of 
her  deceased  husband's  goods,  and  use  them  as 
her  own,  she  is  liable  as  an  executrix  de  son 
tort.— Hawkins  v.  Johnson,  4  Blackf.  21. 

[c]  (Snp.  1864) 

Mere  acts  of  kindness  and  charity  touch- 
ing the  property  of  a  deceased  person,  such  as 
taking  care  of  it,  feeding  stock,  providing  for 
children,  etc.,  will  not  constitute  the  person 
who  does  them  an  administrator  de  son  tort. — 
Brown's  Adm'r  v.  Sullivan,  22  Ind.  359,  85  Am. 
Dec.  421. 

[d]  (Sup.  1871) 

Under  a  will  the  estate  was  gi,ven  to  the 
widow  of  testator  for  her  use  during  her  natu- 
ral life,  and  at  her  death  all  said  property  not 
so  used  was  given  to  another.  One  acting  un- 
der her  direction  sold  a  horse  and  some  hogs 
belonging  to  the  estate,  and  paid  some  debts, 
and  purchased  supplies  for  the  use  of  the  widow, 
and  put  the  remainder  at  interest  for  her. 
Held,  that  the  sale  was  unauthorized,  and  that 
the  person  making  it  was  an  executor  de  son 
tort.— Leach  v.  Prebster,  35  Ind.  415. 

[e]  (Sup.  1871) 

Although  a  creditor  of  a  decedent's  estate 
cannot  sue  the  heirs  where  there  has  been  no 
administration,  yet,  if  any  one  has,  without 
an  administration,  taken  possession  of  any  of 
the  decedent's  property,  he  may  be  sued  by  an 
unpaid  creditor,  as  an  executor  de  son  tort.— 
AVilson  v.  Davis,  37  Ind.  141. 

[f]  (App.  1898) 

A  complaint  not  alleging  that  defendant 
came  into  possession  of  property  of  a  decedent 


unlawfully,  nor  showing  that  he  was  an  inter- 
meddler  in  the  estate  of  such  decedent,  is  in- 
sufficient to  charge  him  as  an  executor  de  son 
tort.— McAfee  v.  Montgomery,  51  N.  E.  957,  21 
Ind.  App.  196. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.   Ex.  &  Ad.  §§  2582- 

2589. 
See,  also,  18  Cyc.  pp.  1355-1359. 

§  539.   Operation  and  effect  of  nnantlior- 
ised  acts* 

[a]  (Snp.  1863) 

A  person  sued  as  an  administrator  de  son 
tort,  to  recover  the  value  of  assets  of  the  estate 
which  he  had  converted  to  his  own  use  or  die- 
posed  of,  is  entitled  to  be  allowed,  in  reduc- 
tion of  damages,  the  amount  of  such  assets  ap- 
plied by  him  to  the  proper  uses  of  the  estate, 
in  the  payment  of  debts,  or  otherwise.— Reagan 
V.  Long's  Adm'x,  21  Ind.  264. 

[b]  (Sup.  1870) 

Where  an  executor  de  son  tort  had  posses- 
sion of  a  horse  belonging  to  decedent's  estate 
and  assented  to  its  sale,  and  the  money  derived 
therefrom  was  applied  to  pay  a  note  of  the  de- 
cedent on  which  the  executor  was  indorser,  the 
proceeds  went  to  the  executor's  benefit— Ram- 
sey V.  Flannagan,  33  Ind.  305. 

[c]  (Sup.  1871) 

An  executor  de  son  tort  is  entitled  to  credit 
for  debts  paid  by  him  on  account  of  the  estate, 
where  there  are  sufficient  assets  to  pay  all  the 
debts;  otherwise,  in  proportion  to  the  amount 
of  the  assets  as  compared  with  the  debts  of  the 
estate.— Leach  v.  Prebster,  35  Ind.  415. 

Fob  Cases  fbom  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  §  2590. 
See,  also,  18  Cyc.  pp.  1359-1362. 


§  540.  Liabilities  to  rishtf  nl  ezecntor  or 
administrator. 

[a]  (Sup.  1880) 

A.,  as  administrator  of  B.,  sued  C,  as  ad- 
ministrator de  son  tort.  C.  filed  a  cross  com- 
plaint, in  which  he  alleged  a  contract,  made 
with  B.  in  his  lifetime,  by  which  B.  transferred 
all  his  property  to  C,  and  that  a  part  of  the 
same  consisted  of  A.'s  notes,  which  A.  had 
wrongfully  taken  and  withheld.  Held  that,  it 
being  apparent  that  A.  held  the  notes  as  admin* 
istrator,  the  cross  complaint  was  sufficient,  if 
true,  to  entitle  C.  to  a  judgment  and  an  otder 
for  the  return  of  the  notes,  but  that  a  person- 
al judgment  could  not  be  rendered  against  A.  on 
the  notes.— Fessler  v.  Crouse,  73  Ind.  64. 

[b]  (Sup.  1882) 

To  a  complaint  by  an  administrator  against 
an  executor  de  son  tort  of  the  same  estate, 
charging  conversion  by  the  latter  of  personalty 
belonging  to  the  deceased,  a  plea  alleging  that 
defendant  paid  all  debts  and  liabilities  on  ac- 
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count  of  the  matters  set  forth  in  the  complaint 
is  improper.— Collier  v.  Jones,  86  Ind.  342. 

Fob  Cases  tboic  Other  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  259L 
See,  also,  18  Cyc  p.  1360. 

S  541.  IdaMUties  to  ereditors. 
[a]      (9iip.  1843) 

The  fact  that  a  widow  has  possession  of 
some  of  a  decedent's  goods  is  not  sufficient  to 
render  her  personally  liable  to  a  suit  at  law 
by  a  creditor  for  a  debt  due  from  the  estate, 
though  she  be  considered  as  holding  the  goods 
as  an  administratrix  de  son  tort.— Chandler  v. 
Davidson,  6  Blackf.  367. 

[b]  (Sup.  1879) 

The  widow  of  a  testator,  who  had  be- 
queathed to  her  all  his  property,  converted  it 
to  her  own  use  without  probating  the  will  or 
administering  the  estate.  Held,  that  she  had 
become  an  executrix  de  son  tort,  but  that  she 
was  not,  under  2  Rev.  St.  1876,  p.  495,  §  15, 
personally  liable  on  a  note  upon  which  her  hus- 
band was  surety.— McCoy  v.  Payne,  68  Ind.  327. 

[c]  (Svp.  1883) 

Under  the  direct  provisions  of  the  act  for 
the  settlement  of  decedents*  estates  (2  Rev.  St. 
1876,  p.  495,  S  15),  a*  creditor  can  only  recover 
from  an  administrator  de  son  tort  to  the  extent 
of  the  damages  occasioned  by  intermeddling. — 
New  Market  Nat.  Bank  v.  Locke,  89  Ind.  428. 

Fob  Cases  fboh  Otheb  States, 

See  22  Cent.  Dig.  Ex.  &  Ad.  {  2592. 
See,  also,  18  Cyc.  p.  1360. 

.  S  544.  Aotlona. 

[a]  (Snp.  1834) 

Under  Rev.  Code  1831,  p.  168,  providing 
that,  if  any  person  unlawfully  intermeddle  with 
or  embezzle  the  property  of  a  decedent,  such 
person  shall  be  chargeable  as  an  executor  of  his 
own  wrong,  and  shall  be  liable  in  an  action  at 
common  law  by  the  creditors  or  other  persons 
injured,  or  such  creditor  or  other  person  may 
sue  the  wrongdoer  in  chancery,  and  compel  him 
to  answer  under  oath  concerning  the  premises, 
and  on  final  hearing  have  a  decree  according 
to  justice  and  equity,  an  administrator  may 
file  a  bill  in  chancery,  instead  of  proceeding  at 
law,  against  a  person  who  intermeddled  with  or 
embezzled  any  of  the  goods  of  his  intestate. — 
Thorn  v.  Tyler,  3  Blackf.  504. 

[b]  (Snp.  18G0) 

Suit  against  an  executor  de  son  tort  by 
the  administrator  for  intermeddling  laid  the  of- 
fense on  a  day  certain,  which  was  after  the 
date  of  the  plaintiflTs  letters.  lie  was  allowed 
to  amend  by  substituting  a  day  before  the  grant 
of  administration,  it  being  held  that  the  amend- 
ment did  not  change  the  claim  or  defense.— 
Sipe  V.  Sipe,  14  Ind.  477. 

[c]  (Snp.  1863) 

In  an  action  against  an  executor  de  son 
tort  to  recover  the  value  of  the  assets  of  the 


estate,  the  defendant,  under  the  general  denial 
of  the  complaint,  may  give  evidence  generally 
tending  to  disprove  the  plaintifiTs  right  to  re- 
cover or  to  damages.— Reagan  y.  Long's  Adm'x, 
21  Ind.  264. 

[d]  (Sup.  1870) 

A  complaint  alleged  that  plaintiff  held  a 
note  for  fees  as  attorney,  which  was  to  become 
due  when  a  certain  suit  was  decided,  and  that 
judgment  had  been  rendered  in  such  action, 
that  the  note  was  due,  and  that  subsequent 
to  the  rendition  of  such  judgment  the  maker 
had  died,  and  defendant  had  wrongfully,  and 
with  intent  to  defraud  complainant,  sold  certain 
property  of  the  decedent  and  appropriated  the 
proceeds,  amounting  to  a  large  sum  above  the 
amount  due  on  the  note.  Held  sufficient  to 
charge  defendant  as  an  executor  de  son  tort.— 
Ramsey  v.  Flannagan,  33  Ind.  305. 

[e]  (Snp.  1877) 

An  action  by  an  executor  or  administrator 
against  an  executor  de  son  tort  of  his  decedent's 
estate  should  be  instituted  for  the  benefit  of  all 
the  creditors,  and  not  for  his  sole  benefit.— 
Ferguson  ▼.  Barnes,  58  Ind.  169. 

An  heir  at  law  or  next  of  kin  of  a  decedent 
cannot,  simply  as  such,  maintain  an  action 
against  an  executor  de  son  tort  of  the  estate 
of  such  decedent.— Id. 

An  executor  or  administrator  may  main- 
tain an  action  against  an  executor  de  son  tori 
of  his  decedent's  estate.  Where  such  action  is 
instituted  by  a  creditor  of  the  decedent's  estate, 
it  should  be  instituted,  not  for  his  sole  benefit, 
but  for  the  benefit  of  all  the  creditors.— Id. 

In  an  action  against  an  executor  de  son 
tort  of  the  estate  of  an  intestate,  brought  by  an 
heir  of  the  latter,  either  for  his  own  personal 
benefit  or  for  that  of  the  estate,  the  complaint, 
to  be  sufficient,  must  allege  that  there  are  no 
debts  outstanding  against  such  estate.— Id. 

A  complaint  against  an  executor  de  son 
tort  is  not  rendered  bad  on  demurrer  by  the 
mere  fact  that  it  appears  from  its  allegations 
that  the  property  converted  by  the  executor 
was  the  proceeds  of  a  void  sale  by  deceased  and 
her  second  husband  of  lands  inherited  by  her 
from  her  former  deceased  husband. — Id. 

[fl  2  Rev.  St.  1876,  p.  495,  relative  to  the  lia- 
bility of  an  executor  de  son  tort,  does  not  au- 
thorize a  creditor  of  the  decedent  to  maintain 
a  personal  action  or  recover  a  personal  judg- 
ment against  such  executor,  but  only  to  com- 
mence an  action  to  compel  him  to  account  to 
the  court  for  the  full  value  of  the  decedent's 
property  with  which  he  has  unlawfully  inter- 
meddled, with  10  per  centum  thereon. — (Sup. 
1879)  McCoy  v.  Payne,  68  Ind.  327;  (1881) 
Goflf  v.  Cook,  73  Ind.  351. 

[g]     (Snp.  1881) 

In  a  suit  against  an  executor  de  son  tort, 
under  2  Rev.  St  1876,  p.  495,  |  15,  plaintiif,  if 
a  creditor,  must  show  by  his  complaint  that  the 
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property  intermeddled  with  was  such  as  an  ad- 
ministrator would  be  entitled  to  take  possession 
and  control  of.— Goff  v.  Cook,  73  Ind.  351. 

[h]  (Snp.  18Si) 
An  action  cannot  be  maintained  by  the  cred- 
itor of  an  estate  against  an  executor  de  son 
tort,  nnless  the  complaint  aflSrmatively  shows 
that  the  creditors  were  entitled  to  have  the 
property,  with  reference  to  which  the  defendant 
is  alleged  to  have  intermeddled,  placed  in  the 
hands  of  the  administrator.— Kahn  t.  Tinder, 
77  Ind.  147. 

Where,  in  an  action  by  creditors  against 
an  alleged  executor  de  son  tort,  defendant  an- 
swered that  the  property  of  the  estate  did  not 
exceed  $500  in  value,  which  was  set  off  to  the 
widow  in  anticipation  of  an  order  directing  it, 
who  transferred  it  to  the  defendant  for  value, 
such  answer  alleges  a  complete  defense.— Id. 

[i]  (Svp.  1882) 
Under  Rev.  St.  1881,  |  2258,  providing 
that  an  executor  of  his  own  wrong  shall  be  li- 
able to  an  action  "by  any  creditor  or  other  per- 
son interested  in  the  estate  of  the  decedent," 
en  executor  de  son  tort  when  sued  by  the  ad- 
ministrator of  the  estate  of  the  decedent  to  re- 
cover a  sum  of  money  misappropriated  by  the 
defendant  cannot  object  that  plaintiff's  appoint- 
ment as  administrator  was  not  fully  consum- 
mated until  after  the  beginning  of  the  action.— 
Collier  v.  Jones,  86  Ind.  342. 

An  action  against  an  executor  de  son  tort 
may  be  maintained  by  the  administrator  of  the 
estate.  He  is  a  "person  interested,"  within  the 
language  of  a  statute  giving  such  right  of  ac- 
tion to  "any  creditor  or  other  person  interested 
in  the  estate."— Id. 

[J]  (App.  1895) 
In  an  action  by  a  creditor  of  a  decedent's 
estate,  to  charge  defendant  as  administrator 
de  son  tort  with  property  of  decedent  converted 
to  his  own  use,  the  jury  returned  a  general 
verdict  for  defendant,  and  also  specially  found 
that  he  had  converted  certain  property  belonging 
to  decedent.  Hdd  that,  as  the  general  verdict 
carried  with  it  the  inference  that  plaintiff  was 
not  a  creditor  of  decedent,  the  special  finding 


was  not  in  irreconcilable  conflict  with  the  gen- 
eral verdict,  and  therefore  a  judgment  for  plain- 
tiff for  the  value  of  such  property  was  errone- 
ous.—Burke  v.  Gardner,  11  Ind.  App.  475,  39 
N.  E.  290. 

Fob  Cases  from  Other  States, 

See  22. Cent.   Dig.  Ex.  &  Ad.  H  2594- 

2603. 
See,  also,  18  Cyc.  pp.  13G2-1367. 

EXECUTORY  CONTRACTS. 

See- 
By   married  women.     Husband   and   Wife, 
§§  79,  86. 

CONTBACia. 

Exceeding  limitation  of  municipal  indebtedness 
by.    Municipal  Cobpobations,  {  864. 

Relating   to   particular   anblects* 

See-- 

Assignments,  H  17-19. 

Formation  of  partnership.    Pabtnebship,  |  21. 

Insubance,  S  128. 

Release,  $  5. 

Sales,  §f  61,  197-214. 

EXECUTORY- DEVISES. 

Construction  of  wills,  see  Wills,  {  625. 

EXECUTORY  TRUSTS. 

Construction  of  trusts  as  executed  or  executory, 
see  Tbusts,   {  114. 

EXEMPLARY  DAMAGES. 

See  Damages,  $§  87-94. 

EXEMPLIFICATIONS. 

See — 
Evidence — 

Cbiminal  Law,  $  430. 

Evidence,  §f  338^-349. 
Fees    of   clerks    of    state   courts   for   making. 
Clebks  of  Coubts,  I  24. 
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